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ABATEMENT— See  Taxation—                                                                      Page, 
where  a  conveyance  was  made  to  one  in  trust  for  appellee,  only  a 
dry  naked  trust  being  taken,  his  death  did  not  have  the  effect  of 
abating   the  action  in  which  taxes  were  sought  to    be  collected 
against  the  property  and   it  was  error  to  sustain  a  motion  to 
strike  such  action  from  Lhe  docket. 148^ 

ACCEPTANCE— See  Contracts,  1. 

ACCBSS^ORIKr^-See  Writ  of  Prohibition,  2,  8,  4. 

ACCOUNTS— See  Comniissloner— 

1.  in  an  action   between   parties  embracing  about  600  items  in  the 

petition,  the  most  of  which  are  controverted  and  a  counterclainv 
nled  involving  the  settlement  of  mutual  complicated  accounts  of* 
great  detail,  it  was  proper  for  the  court,  on  motion  of  defendant,, 
to  trantrfer  the  case  to  the  equity  docket  and  refer  it  to  the  com- 
missioner for  settlement  400> 

2.  in  an  action  on  an  account,  part  of  which  is  denied  and  payment 

of  the  balance  pleaded,  the  burden  on   the  whole  case  is  on  the 
defendant,  who  is  entitled  to  the  closing  argument 486 

8.  an  entry  on  the  books  of  the  employer  by  his  bookkeeper  of  a 
transaction  between  them,  in  the  way  the  bookkeeper  understood 
it,  and  which  differs  from  the  understanding  of  the  employer,  is 
an  issue  of  a  civil  and  not  of  a  criminal  nature,  and  does  not 
mt  the  character  of  the  bookkeeper  in  issue  so  as  to  permit  him, 
[n  a  controversy  over  the  transaction,  to  introduce  evidence,  over 
the  objection  of  the  employer,  of  bis  general  reputation  for  hon- 
esty   \  425 

4.  where  an  account  is  stated  lietween  a  debtor  and  creditor  and  a 
balance  struck  and  agreed  upon,  this  constitutes  the  cause  of 
action,  and  must  be  proved,  as  alleged,  and  if  not  so  proved, 
there  will  be  a  variance  unless  the  pleadings  are  amended 426 

6.  an  entry  made  by  a  bookkeeper  upon  his  employer's  books,  of 
statements  made  to  him  by  another  concerning  the  transaction, 

is  not  competent  evidence  for  the  bookkeeper 496 

ACTIONS— See  Guaranty,  1:  Limitation,  8;  Ofilce  and  OflQcer,  6.  7,  8; 
Parties  to  Action ;  Taxation ;  Vicious  Dog— 

1.  in  an  action  by  a  mortgagee  of  the  bonds  and  coupons  of  the  net 

earnings  of  a  railroad  company  for  an  accounting,  it  does  not 
devolve  upon  the  plaintiff  to  aver  that  there  was  such  earnings; 
all  that  is  required  is  to  set  forth  the  bonds  and  the  coupons  and 
to  aver  nonpayment  and  ask  an  accounting,  and  any  supposed 
conditions  precedent  are  defensive  matter 21 

2.  in  an  action  against  one  as  guarantor  of  notes  executed  for  fertil- 

izer, who  tiled  answer,  alleging  that  the  notes  sued  on  were  given 
for  the  price  of  a  fertilizer  on  a  warranty  that  it  was  a  good 
wheat  producer,  but  that  it  was  worthless  and  of  no  value,  on 
which  answer  issue  wis  Joined  by  a  traverse,  it  was  competent 
and  relevant  for  the  defendant  to  prove  by  the  farmers  who  pur- 
chased and  used  the  fertilizer  that  it  would  not,  and  did  not, 
produce  wheat 18^ 

8.  where  land  was  sold  by  master  commissioner  of  a  court  under  a 
decree  of  the  court,  and  bond  taken  payable  to  himself  as  com- 
missioner for  the  use  and  benefit  of  the  owners  of  the  land,  with 
lien  on  the  land,  an  action  may  be  maintained  by  siich  commis- 
sioner or  his  successor  in  office  on  such  bond  without  joining 
with  him  the  persons  for  whose  benefit  the  land  was  sold 68^ 

4.  where  a  petition,  in  an  action  by  a  commissioner  on  a  sale  bond 
given  for  land,  shows  on  its  face  that  such  bond  was  executed 
more  than  fifteen  years  before  the  filing  of  the  petition,  a  de- 
morrer  theivto  was  properly  sustained  and  the  lien  to  secure  its 
payment  is  llkewiae  barzed  by  limitation  and  can  not  be  enforced.  68Sft 
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AGTIONS-CoDtlnued.  Paffe. 

5.  where  an  action  was  brought  by  an  Infant  bj  next  friend 
against  the  Snider  Heading  Manufacturing  Co.,  alleging  that  It 
was  a  corporation  and  service  had  on  G.  as  Its  agent,  to  which  a 

Tilea  In  abatement  was  filed  by  the  company,  dc^nylng  that  it  was 
noorporated,  but  was  a  partnership,  composed  of  M.  8.  &  L.  S. 
^nd  C,  doing  business  as  the  gnlder  Heading  Manufacturing 
Co.,  It  was  error  in  the  court  to  dismiss  the  action  and  refuse  to 
■allow  an  amended  petition  then  tendered  withdrawing  the  aver- 
ment that  the  defendant  was  a  corporation,  and  making  the 
roenil>ers  of  the  firm  doing  business  In  that  style  as  partners  de- 
fendant to  the  action 1061 

^.  the  fact  that  the  plaintiff  might  have  brought  another  action 
after  the  dismissal  of  this,  or  that  another  summons  against  the 
parties  constituting  the  partnership  will  be  necessary,  can  not 
affect  plaintiff's  right  to  file  the  amended  petition  offered  in  the 
lower  court 1061 

7.  where  an  action  is  brought  and  a  recovery  had  hy  the  personal 
representative  for  the  killing  of  plaintiff's  Intestate,  a  subse- 
quent  action  can  not  be  lualntnined  for  the  killing  of  a  horse 
and  destruction  of  a  buggy  which  occurred  at  the  same  time  of 
'  the  killing  of  plaintiff's  intestate.  The  rule  is  that  the  entire 
<;laim  arising  out  of  a  civil  transaction,  whether  in  the  nature  of 
a  contract  or  tort,  can  not  be  divided  into  separate  and  distinct 
claims  and  each  fomi  the  basis  of  an  action 1087 

S.  the  fact  that  one  item  of  damage  should  be  distributed  in  a  differ- 
ent way  from  another  does  not  prevent  a  recovery  in  one  action.. 1067 

$.  in  an  action  for  damages  agalnc  a  Catholic  Convent  for  false  im-  ^ 
prison  men  t  by  a  woman  who  had  been  sent  there  by  reason  of 
moral  depravity  and  stayed  for  fifteen  years,  and  who  at  all 
times  had  opportunities  to  escape,  the  court  properly  reduced 
the  issue  upon  the  merits,  of  the  case  to  the  question  as  to  whether 
her  stay  in   the  institution  was  voluntary  or   involuntary,  and 

upon  proper  Instrnotlon*  aubroltted  this  question  to  the  Jury 1107 

to.  the  fact  that  some  of  the  jury,  panel  were  of  the  Catholic  faith  did 
not  exclude  them  frgm  servioe  on  the  Jury  on  the  trial  of  the 
action ..*, 1107 

11.  evidence  of  the  beafelnn.  by  appellees  of  other  persons  then  appel- 

lant was  properly  excluded  by  the  oourt  on  the  trial 1107 

12.  evidence  of  t-he  pFSvloui  depraved  character  of  appellant  was  ad- 

missible as  explanatory  of  her  being  in  a  refoimatory  for  fallen 
women,  and  as  furnlahlng  a  motive  for  her  being  willing  to  stay 
there v..,uk. 1108 

18.  where  a  petition  for  peivCmaJ  injuries  was  filed  against  the  oitv 

by  one  who  was  imjuftd.  b9  falling  into  a  hole  in  the  sidewalk 

and  a  summons  was  issued  thereon  and  served,  the  action  was 

b**gnn,  although  the  petition  was  not  verified  until  after  twelve 

months  frojn  the  date  of  receiving  the  injury 1209 

14.  the  fact  that  a  petition  had  been,  filed  without  verification  on 
which  summons  was  duly  issued^ .remained  on  the  docket  about 
three  years  after  It  was  filed  and  then  was  filed  away.  It  was  in 
the  discretion  of  the  court  to  redocitet  the  case  on  motion  of  the 
plaintiff,  and  to  allow  an  amended  petition  to  be  filed,  and  this 
court  wfll  not  disturb  the  action  of  the  lower  court  in  matters  of 
discretion  unless  it  be  made  clearly  to  appear  that  it  abased  that 
discretion.  The  plea  of  the  twelve  months'  statute  of  limita- 
tions to  sueh  petition  was  properly  overruled 1809 

16.  where  it  is  shown  ky  the  evidence  that  a  pedestrian  in  passing 
along  on  a  sidewalk  of  a  street  of  a  city  was  severely  Injured  by 
falling  into  a  hole  on  the  sidewalk  six  feet  deep,  of  which  she 
was  not  aware  and  which  was  known  to  the  city  officials  or  by 
the  exercise  of  ordinary  care  could  have  been  known  by  them  in 
time  to  have  repaired  it  before  the  accident,  considering  the  na- 
ture and  i>ermanency  of  the  injuries  a  verdict  for  18,650  was  not 

excessive    1809 

ACTION  TO  SETTLE  AN  ESTATE— 

in  an  action  to  settle  an  estate  valued  at  176,000,  consisting  almost 
wholly  of  lands  lying  in  different  tracts,  in  several  counties,  for 
the  payment  of  the  indebtedness  of  the  estate  amounting  to  over 
|10,0U0,  and  requiring  of  the  attorneys  engaged  a  great  deal  of 


INDEX  3 

JkCTIONS  TO  SETTLE  AN  ESTATE-Gootinued.  Page, 
labor  In  aacertalnluff  the  quanrlty.  quality,  value  and  luoatioD 
of  these  various  tracts,  aud  in  the  examlDatlon  of  titles  and  also 
in  investigating  th<)  claiios  of  the  various  creditors  of  the  estate, 
an  allowance  in  the  aggregate  for  the  services  of  the  several  attor- 
neys so  employed  in  such  settlement  of  1 1,250,  which  wasfixed 
by  the  lower  couit  upon  a  ''hearing*'  of  the  value  of  such' ser- 
vices, can  not  be  held  to  be  excessive  or  unreasonable 681 

^DMINISTBATORS- 

1.  where  an  action  was  brought  against  a  railroad  company  by  L.  B. 

and  F.  R.,  who  sued  as  administrators  of  deceased  for  damages 
for  causing  his  death,  it  was  error  in  the  lower  court  to  sustain 
a  plea  in  abatement  to  the  action  on  the  ground  that  the  plain- 
tiffs were  not  entitled  to  be  appointed  as  such  administrators, 
because  not  next  of  kin  to  the  deceased 1011 

2,  the  county  court  having  the  jurisdiction  to  appoint  an  adminis* 

trator  of.  a  decedent,  necessarily  has  the  right  to  determine 
whether  a  given  applicant  is  related  to  the  decedent  in  the  degree 
authorizing  her  appointment,  and  the  fact  that  such  court  erred 
in  80  deciding,  and  apix)inted  another,  such  appointment,  though 

erroneous,  is  not  void 1011 

S.  under  section  8896,  Kentucky  .statutes,  providing  that  **the  court 
having  jurisdiction  shall  grant  administration  to  the  relatives  of 
deoeaeed.  who  apply  for  same,  preferring  the  sur\iving  husband 
or  wife,  and  then  such  otheraas  are  next  entitled  to  distribution, 
or  one  or  more  of  them  whom  the  court  shall  adjudge  will  best 
manage  the  estate,"  the  trst  In  rank  as  distributee  is  entitled  as 
a  matter  of  right  to  administer  upon  the  decedent's  estate,  pro- 
vided such  distributee  poseesees  otherwise  legal  qualifications  to 
act.  Where,  however,  there  ta-but  one  distributee  this  discretion 
can  not  exist  if  the  distributee  makes  application  before  the  sec- 
ond county  court  from  the  death  of  the  Intestate 1088 

4.  where  it  is  shown  by  the  evidence  that  a  child  was  bom  to  the 
wife  after  her  marriage  to  her  husband,  and  during  their  wed- 
lock and  within  the  usoal  period  of  gestation,  the  law's  conclu- 
sive presumption  is  that  Che  offspring  Is  legitimate 1088 

ADfERSB^OSSESSION-See  Lands,  96,  97.  98,  99- 

1.  after  thirl^  vears'  oontlnuoue,  adverse  possession  of  land  in  this 

State,  all  rights  of  others  are  barred,  no  matter  under  what  dis- 
abilities the  true  ow  ner  may  Imve  labored 610 

2.  where  a  grantee  of  land  took  poMession  of  his  purchase,  not  recog- 

nizing or  admitting  the  rlgbf  of  any  other  person  to  enjoy  It,  or 
any  part  of  It,  with  him,  but  in  hostility  to  every  other  title, 
under  a  warranty  of  a  complete  title,  his  possession  is  adverse  to 
any  owner  who  did  not  Join  \m  «he  conveyance,  although  such 

owner  may  have  been  an  infant  . .-. 610 

8.  lands  sold  at  a  judicial  sale  which  had  been  in  the  adverse  posses- 
sion of  the  decedent  (for  wboib estate  it  was  sold)  and  those  claim- 
ing under  him,  for  more  than  fifteen  years  before  the  suit,  which 
ftict  was  set  out  iuvtbe  petition,  conferred  upon  the  purchaser  a 
gooQ  miv  woerv^wo  •^•••>  •••'■•    ••>  ••••         •■•■••••••<•••«,  oau 

AFFIDAVIT  FOR  CONTINUANCB-See  Practice,  9,  8— 

a  motion  for  a  new  trial  In  this  action  upon  the  ground  that  appel- 
lee made  an  affidavit  for  a  continuance  on  the  ground  that  an 
absent  witness  would  swear  to  certain  facts,  if  present,  when 
after  the  trial  was  over  appellant  learned  that  the  witness  would 
have  sworn  to  the  reverse,  was  properly  overruled  in  view  of  the 
ruling  of  this  court  in  Gibson  v.  gutton,  24  Ky.  Law  Rep.,  868, 
the  witness  had  been  present 64 

AFTERBORN  CHILDREN-See  Wills.  90.  91,  86. 

JlLGENCY—See  Attachments,  1;  Pleading,  18. 

AGENT— See  Insurance— 

where  the  agent  of  an  Insurance  company  had  the  power  to  Issue  a 
policy  of  insurance  no  reason  can  be  seen  why  he  could  not  make 
a  new  contract  by  annullng  a  space  clause  upon  receiving  addi- 
tional premiums.  A  contract  of  insurance  is  not  within  the  stat- 
'  ute  of  frauds.  It  is  not  necessary  that  it  should  be  in  writing, 
It  may  be  changed  tv  parol,  even  though  the  contract  provides 
that  it  shall  only  be  changed  by  writing 106 

AGENTS-See  Contracts,  88,  84. 
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ALIENATION— See  Wills,  lA.  Page^ 

ALIMONY-See  Hushaod  and  Wife,  3. 

AMENDMENTS— i:^ee  Plendina,  fi. 

APPEALS— See  CostR,  I,  2:  PlendingR,  9;  Practice,  t,  2;  Tranwrfpta— 

1.  where  a  former  appeal  <9ettled  nil  questlong  between  the  parties 
and  nothing  remained  except  to  state  the  claims  between  them 
<  and  calculate  the  interest  It  was  not  erorr  to  refuse  an  allow- 
ance to  the  executrix  of  onni missions,  or  attorney's  fees,  but  the 
lower  oourt  erred  in  fixing  the  date  from  which  IntpreKt  must  be 
computed.  May  8,  1888,  being  the  date  from  which  interest  must 
run 1^ 

2.'  where  the  appellant  dies  after  his  appeal  has  been  filed  in  the  ap- 
pellate court  and  the  appeal  is  decided  in  said  court  without  an 
order  of  revivor,  th**  dt'cislon  of  the  appellate  conrt  in  not  void, 
but  is  erroneous,  and  the  error  can  be  corrected  only  in  the 
Court  of  Appeals,  and  until  so  corrected  is  binding  upon  the 
parties  and  the  lower  court S' 

8.  it  is  elementary  that  on  a  second  appeal  the  opinion  on  the  first 
appeal  nipst  be  treated  as  the  law  uf  the  case,  and  all  questions 
which  were  then  properly  before  court  are  as  conclusively  settled 
as  if  ench  were  specifically  referred  to  in  the  opinion 893^ 

4.  where  appellee  had  in  no  way  violated  appellnnt's  right,  no  Judg- 
ment fur  costs  should  have  been  entered  against  him 488 

6.  a  motion  to  dismiss  an  appeal  in  this  court  because  the  transcript 
was  not  filed  in  time  can  not  be  oonsidered  unless  notice  thereof 
has  been  given  to  the  adverse  party,  or  unless  such  motion  is 
made  on  the  regular  call  of  the  case  .. . 824- 

6.  on  the  return  of  a  case  from  this  court  to  the  circuit  court,  where 

the  entire  judgment  is  reversed,  the  case  stood  as  though  it  bad 
not  been  tried,  and  the  principles  announced  by  this  oourt  in  its 
opinion  must  control  the  circuit  oourt  on  the  subsequent  trial  of 
the  case;  the  language  of  this  court  must  be  unaerstood  to  refer 
to  the  facts  then  shown  to  the  court 86^ 

7.  in  an  action  on  the  bond  of  a  tax  collector  of  city  taxes  for  school 

purposes,  such  collector  can  not  excuse  his  failure  to  collect  the 
taxes  on  the  ground  that  no  notice  of  the  time  and  place  of  the 
meeting  of  the  board  of  equaliuition  was  given,  as  such  notice  is 
required  to  be  given  for  the  benefit  of  the  taxpayer,  and  if  he 
waives  it  and  pays  his  taxes  the  collector  must  account  to  the 
board  for  the  money  collected 864 

8.  in  an  action   on   the  bond  of  a  tax   collector  of  citj  taxes  for  a 

graded  school,  where  a  part  ot  the  district  lies  outside  the  city, 
the  failure  of  the  board  to  talse  a  t)ond  from  the  assessor  of  tax 
did  not  render  the  assessment' void  as  to  the  property  lying  out- 
side the  city  as  the  assessor  was  a  de  facto  officer,  having  been 
regularly  appointed  and  recogni/.ed  by  the  board  as  the  assessor.  864 

9.  the  board  of  education  in  levying  taxes  must  speali  by  its  records. 

If  the  order  levying  the  tax  for  the  year  ]>«W  was  void,  under  the 
Constitution  it  was  a  nullity  and  gave  no  authority  to  the  col- 
lector to  collect  tax  or  retain  the  money  when  collected.  His  ob- 
ligation as  to  the  money  collected  is  to  the  taxpayer  and  not  to 
the  public 864 

10.  rule  8  of  this  court  authorizes  a  dismissal  of  an  appeal  without 

grejudice,  upon  the  motion  of  the  appellee,  where  the  appellant 
as  not  filed  his  brief  twenty  days  prior  to  the  day  the  case  is  set 
for  hearing;  the  purpose  of  the  rule  is  to  give  appellee  an  oppor- 
tunity to  file  his  brief  after  appellant's  brief  is  filed 087 

11.  under  section  788  of  the  Civil  Code,  providing  that  **the  appel- 

lant shall  file  the  transcript  in  the  oflfice  of  the  clerk  of  the  Court 
of  Appeals  at  least  twenty  days  before  the  first  day  of  the  second 
term  of  said  court  next  after  the  granting  of  the  appeal,  where 
an  appeal  was  granted  on  November  22, 1904,  and  the  appeal  bond 
was  given  on  December  12,  and  the  supersedeas  was  issued  on 
Decembt^r  18,  the  appellee,  by  filing  a  copy  of  the  judgment  and 
bond  in  this  court  on  May  16  following,  was  entitled  on  his  mo- 
tion to  have  the  appeal  dismissed WS- 

12.  in  an  appeal  from  a  judgment  allowing  a  city  attorney  1190  against 

the  city  for  services  and  salary  where  the  case  doeff  not  Involve 
the  possession  of  the  oflioe,  only  the  salary,  this  oourt  has  no 
juiisdiotion  of  the  appeal 1066 
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13.  on  rehearing  the  court  witbdrawa  the  former  opiplcn  in  this  case 
{t6  Kj.  Law  Rep.,  909,)*aDd  now  holds  that  thouffb  the  court  had 
no  Jiirlfldiction  over  the  property  except  to  enforce  a  mortgage 
lien  thereon  for  an  amount  that  might  be  found  to  be  due  on 
final  trial,  yet  where  a  sale  of  the  proiierty  would  have  the  effect 
to  divest  the  owner  of  a  property  right,  and  In  such  manner  ai 
to  put  it  out  of  the  power  of  the  court,  after  the  expiration  of 
the  term,  to  place  the  parties  in  their  original  condition,  it  was 
a  final  order  from  which  an  appeal  would  lie 1176 

APPEALS  TO  CIRCUIT  COURT— See  Placal  Courts,  4.  6. 

APPORTIONMENT  WARRANTS— See  Street  Improvement,  6. 

APPRAISEMENT— See  Practice,  2. 

^APPROPRIATIONS— See  Act  General  Assembly,  March  26,  1900;  Au- 
ditor, 1,  6:  Section  184,  Constitution— 

1.  an  aid  to  the  interpretation  of  this  section  is  a  reference  to  the 

debates  of  the  constitutional  convention,  which  show  that  when 
this  flection  was  reported  from  the  committee  of  education  with- 
out the  proviso  it  was  objected  to  upon  thegrounds'that  it  might 
be  construed  to  prevent  further  appropriation  to  the  very  insti- 
tutions which  have  been  named,  including  appellant,  when 
members  of  the  convention,  including  the  chairman,  a  distin- 
guished citizen  and  lawyer,  disclaimed  such  a  purpose  and  de- 
fended the  report  by  the  assertion  that  it  oould  not  properly  be 
so  construed,  and  which,  after  debate,  culminated  in  the  adop- 
tion of  the  proviso 1170 

2.  another  aid  to  its  interpretation  is  Its  contemporaneous  practical 

construction  by  all  the  other  departments  of  the  State  govern- 
ment, including  the  legislature,  by  which  every  one  of  these  in- 
stitutions has  been  sustained  by  annual  appropriations  at  nearly 
every  session  since  the  adoption  of  the  present  Constitution, 
which  have  been  approved  by  the  chief  executives  of  the  State. .  .1170 
9.  the  final  canon  of  construction  is,  where  there  may  be  doubt 
after  all  sources  of  aid  have  been  resorted  to,  whether  the  act  vio- 
lates the  Constitution,  the  doubt  is  resolved  in  favor  of  its  con- 
stitutionality      1179 

-4.  this  appropriation  is  not  upheld  on  the  ground  that  it  is  not  a 
levying  of  taxes.  If  an  object  can  not  have  a  tax  levied  for  it  if 
deemed  necessary  by  the  proper  power,  then  no  appropriaMon  of 
public  money  can  be  made  to  it.  Where  the  Consticutfon  forbids 
the  levying  of  a  tax  for  a  given  purpose  it  must  be  held  that  it 
also  withholds  the  power  of  making  appropriations  for  that  pur- 
pose unless  there  is  something  in  the  Constitution  which  par- 
ticularly and  unmistakably  authorises  an  appropriation,  which 
is  not  the  case  here     1170 

^ASSESSMENTS— See  Fiscal  Courts,  8;  Taxation.  8. 

ASSIGNEE— 

it  is  the  duty  of  an  assignee  before  paying  out  the  money  of  the 

assignor  to'  know  that  -his  estate  is  solvent,  or  to  have  the  fact 

judicially  ascertained,  else  he  takes  the  risk,  and  if  he  pay  out 

the  estflte  to  some  of  the  creditors,  believing  them  to  be  all,  he 

Is  still  liable  to  those  he  negligently  failed  to  pay 688 

JISSIGNMENT  FOR  CREDITORS-See  Building  and  Loan  AssocU- 
tlons,  9,  8. 

JLTTACHMENTS— See  Fraudulent  Conveyances,  1— 

1.  the  tobacco  in  controversy  was  raised  ui)on  appellant's  farm,  one- 
half  of  it  belonged  to  them  and  the  other  half  to  a  tenant.  W.  E. 
Monroe,  creditor  of  appellees,  did  no  work  in  the  tobacco,  and 
had  no  interest  in  it  so  far  as  the  record  shows.  While  he  had 
been  In  the  habit  of  selling  the  crops  made  on  the  place  in  his 
own  name,  he  seems  to  have  done  this  with  the  knowledge  and 
acquiescence  of  appellants  and  as  their  agents,  but  this  gave  him 
no  title  to  the  lana  or  its  products.-  Upon  this  state  of  fact  it 
was  error  to  dismiss  the  petition  of  appellants  seeking  to  recover 
for  the  value  of  the  tobacco  in  the  hands  of  appellees,  the  attach- 

J9.  an  attaching  creditor  stands  in  the  shoes  of  his  debtor  and  has  no 
higher  rights  than  the  debtor  has,  and  the  proof  in  this  action 
showing  the  debtor  could  not  hold  the  tobacco,  certainly  appel- 
lees as  attaching  creditors  can  not  do  so 675 
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ATTACHMENTS— Continued.  Pai^eb. 

8.  on  the  day  an  attachment  wae  sued  out  against  his  property  a 
debtor  oonvejed  hie  property  to  Wells,  who  was  on  his  bail 
bond.  Wells  did  not  nave  to  pay  anything  on  the  bond,  and 
about  ten  months  later  conveyed  the  property  to  the  wife  of  the 
debtor  at  the  Intter's  request.  The  record  seems  to  establish  a 
fraudulent  intent  to  defeat  the  recovery  of  the  appellant's  claim.  168^ 

4.  where  a  defendant  in  an  attachment  proceeding  sued   the  sheriff 

for  damages  because  of  the  loss  of  his  property  while  In  the 
oflQcer's  possession,  the  latter  can  not  complain  that  the  judg- 
ment was  for  the  entire  amount  of  the  property  where  the  attach- 
ing creditor  was  made  a  party  and  a  lien  was  adjudged  in  his 
favor  for  the  extent  of  his  debt.  Such  judgment  protects  the 
officer  from  further  action  either  by  the  creditor  or  debtor 99&- 

5.  the  act  of  a  deputy  sheriff  in  levying  an  attachment  was  the  act 

of  the  sheriff,  and  an  allegation  in  appelleee's  petition  that  the 
loss  sued  on  was  occasioned  by  the  sheriff's  agent,  when  the 
proof  showed  that  the  employment  was-  by  the  deputy  sheriff,  is 
within  the  rule  that  facts  may  be  pleaded  according  to  their 
legal  effect,  and  the  act  of  the  agent  in  this  case  was  that  of  the 
principal 98^ 

6.  where  a  defendant  in  possession  of  attached  property  executed 

bond  to  perform  the  judgment  of  the  court,  the  court  did  not 
lose  power  over  the  attaclied  property  by  reason  of  the  execution 
ofthebond 1004 

7.  where  the  record  of  a  sale  of  attached  property  is  silent  as  to  why 

it  was  sold,  and  it  is  not  shown  that  any  proof  whs  heard  upon 
the  motion  for  tin  order  of  sale,  or  that  the  sureties  in  the  attach- 
ment bond  were  insolvent,  and  where  the  issues  were  incom- 
plete and  not  tried,  it  was  error  to  direct  a  sale  of  the  attached 
property 1004 

8.  while   the  levy  of  an  order  of  attachment  on  a  tract  of  land,  by 

giving  the  occupant  a  copy  and  posting  another  copy  on  it, 
creates  a  lien  ou  that  tract  and  affects  the  parties  to  the  action, 
as  well  as  subsequent  purchasers,  such  a  levy  can  not  be  extended 
to  another  nnd  different  tract  at  least  a  half  a  mile  distant  from 
the  other  so  as  to  give  a  Hen  on  it,  which  would  affect  a  subse- 
quent purchaser,  lessee  or  incumbrancer.  There  being  no  one 
occupying  the  laud,  a  lien  could  only  be  created  on  it  so  as  to 
affect  a  subsequeut  purchaser,  by  leaving  in  a  conspicuous  place 

on  the  laitd  a  copy  of  the  order 1016* 

ATTOBNEYS—See  Action  to  Settle  an    Estate,!;    Divorce    and   Ali- 
mony, 1.  2;  Fiscal  Courts,  8;  Practice — 

1.  the  claim  of  appellants  for  an  attorney's  fee  in   this  action  was 

Eroperly  rejected.  Whatever  may  have  been  the  rule  anciently, 
y  our  present  statute  the  attorney's  fee  allowed  to  be  taxed  in 
favor  of  the  successful  party  in  cases  involving  the  title  to  land 
is  all  that  can  be  recovered  in  a  case  like  the  one  at  bar 61 

2.  a  lawyer  should  never  be  disbarred  upon   testimony  of  a  doubtful 

character 87 

8.  where  all  the  testimony  in  the  case  supports  the  claim  the  judg- 
ment of  the  lower  court  fixing  an  attorneys'   fee    should  be 

affirmed 718- 

4.  under  the  Code,  sections  3b  and  69,  the  court  appointing  the  guar- 
dian ad  litem  or  attorney  for  the  nonresident  defendant  should 
make  him  a  reasunuble  allowance  foi  his  services.  The  same 
rule  applies  whether  the  services  are  rendered  in  this  court  or  in 

the  circuit  court lOSS^^ 

AUCTION  SALE  OF  LOTS- 

where  two  persons  verbally  agreed  to  form  a  copartnership  and  to 
attend  an  auction  sale  of  town  lots  and  each  was  to  buy  in  his 
own  name  certain  lots,  and  both  weie  thereafter  to  pay  for  and 
own  all  of  them  as  copartners,  and  In  pursuance  thereof  each  of 
them  did  attend  said  sale  and  bid  in  certain  lots,  of  each  of 
which  bids  a  memorandum  was  kept  and  slgn^  by  the  auction- 
eer, such  agreement  constituted  a  copartnership,  and  the  owner 
of  the  lot  having  tendered  them  a  joint  deed  for  said  lots  and  de- 
manded a  compliance  on  their  part  with  the  terms  of  the  sale, 
which  they  refused,  was  entitled  in  a  joint  action  against  them 
to  enforce  a  specific  execution  of  the  contract 601^ 
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AUDITOR-  Page. 

1.  a  Btipulation  in  a  contract  that  neither  party  may  resort  to  the 
oourtfi  ie  void,  as  tending  to  oppression  and  being  contrary  to  the 

Snblic  policy 85T 
e  fiadltor  of  public  accounts  is  a  public  agent  of  tbe  State, 
whose  duties  and  powers  are  limitea  by  the  law.  All  persons 
dealing  with  him  in  his  official  capacity  are  conolusiTely  pre- 
Bomed  to  take  notice  of  this  limitation.  Wherein  he  may  exceed 
his  authority  his  act  is  void  in  so  far  as  it  attempts  to  bind  the 

State    fl6X 

8.  the  State  can  not  be  made  liable  at  all  except  under  a  statute 
passed  by  the  legislature  incurring  the  liability*  nor  can  it  then 
be  liable  to  suit  against  its  auditor  to  compel  him  by  mandamus 
to  issue  his  warrant  upon  the  treasurer  for  the  same  unless  the 
legislature  has  expressly  appropriated   the  money  to  discharge 

theliability »6T 

4.  there  can  be  no  implied  undertaking  on  the  part  of  the  State  to 
pay  clerks  employed  by  the  auditor  otherwise  thnn  out  of  the 
fund  expressly  appropriated  for  the  purpose,  and  then  only  In 

such  sums  as  the  auditor  may  in  his  discretion  determine 967 

6.  the  fact  that  the  auditor  and  the  claimant  have  compromised  the 
claim  adds  nothing  to  its  validity 95ft 

AUDTIO^'S  AGENTS— 

under  Kentucky  Statutes,  section  4259,  providing  that  **the  auditor 
of  public  accounts  may  appoint  a  revenue  agent  in  each  county 
of  the  State,  and  may  in  addition  appoint  four  revpnue  agents 
from  the  State  at  large,  whose  term  of  office  shall  be  four  years," 
a  revenue  agent  appointed  on  August  US,  IvM  2,  for  the  State  at 
large  liy  the  auditor  then  in  office  can  not  be  removed  from  his 
office  by  the  f>uccefRor  of  the  auditor  who  made  the  appointment, 
but  it  entitled  to  hold  his  office  for  four  years  frum  the  date  of 
hi«  appointment 710 

AUCTION  KKRS— 

the  auctioneer's  memorandum,  signed  by  him,  desciibing  the  lots 
sold  and  stJiting  the  terms  uf  the  Nile,  was  Fuflieieiit  to  bind  both 
seller  and  buyer,  and  was  a  compliance  with  the  statute 60^ 

AVOW AI.»— See  Claim  and  Delivery,  8. 

BAIL  BONDS— 

1.  in  a  proceeding  upon  a  forfeited  bail  bond  in  the  circuit  court  no 

judgment  can  be  rendered  thereon  ngniuFt  the  bail  in  the  abssence 
of  the  record  from  the  examining  court  Hhowin2  that  the  accused 
was  held  over  and  was  in  custody  at  tbe  time  the  bail  bond  was 
execnte<i .  64T 

2.  the  fact  that  an  accused  under  bond  for  his  appt'arnnce  to  answer 

an  iqdictmeut  was  bick  in  a  hospital,  an<l  unable  to  appear,  does 
not  release  the  bail,  which  will  stand  until  accused  is  able  to 
appear... 65^" 

8.  offer  to  surrender  the  accused  when   the  hitter  is  not  present  is 

unavailing  and  is  not  a  compliance  of  section  98,  Criminal  Code.  65^ 
BANKS  AND  BANKING- 

the  fact  that  the  bank  in  which  the  stock  is  held  will  soon  go  into 
liquidation,  or  have  t<i  be  reorganised  because  of  Its  charter,  can 
not  affect  the  rights  of  the  remaindermen  or  other  parties  in  in- 
terest. In  case  the  bank  should  go  into  liquidation  the  chancel- 
lor may,  upon  the  petition  of  the  parties  in  interest,  direct  the 
reinvdstment  of  the  proceeds  in  other  good  securities,  to  be  held 
for  the  benefit  of  the  devisees  as  provided  in  the  will 86ft 

9.  the  evidence  upon  trial  of  this  action  in  the  lower  court  for  dam- 

ages, resulting  ti  appellant  from  the  dishonor  of  his  draft  upon 
appellee,  does  not  show  that  appellant  suffered  any  substantial 
damages  by  the  failure  of  the  payee  to  pay  his  check,  but  shows 
that  the  whole  trouble  grew  out  of  a  mistatse  by  which  the  pro- 
ceeds of  the  note  in  question  were  placed  to  the  credit  of  another.  87# 
8.  evidence  relating  to  the  dishonor  of  a  previous  check  some  time 
before  was  propeily  not  admitted  as  it  had  no  connection  with 

the  transaction  sued  on ....  87# 

BILL  OF  EXCEPTIONS— See  Trial  by  Court,  1,  2;    Commonwealth's 
Attorney;  Verdict,  4,  6 — 
1.  where  the  transcript  fails  to  show  what  conduct  of  the  Common- 
wealth's attorney  is  complained  of,  that  question  can  not  be  re- 
viewed  •  16ft 
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BITjL  of  exceptions— Continued.  Page, 

8.  the  bill  of  ezoeptions  falling  to  show  the  statements  of  counsel 

oomplalned  of,  thej  will  not  be  considered 488 

8.  it  appearing  from  the  record  that  the  sixty  days  allowed  by  the 
lower  court  for  the  filing  of  appellant's  bill  of  exceptions  had  ex- 
pired before  the  order  was  made  extending  the  time,  the  motion 
to  strike  the  bill  of  evidence  from  the  record  will  be  sustained. . .  868 
4.  section  4689,  Kentucky  Statutes,  provides  that  the  official  stenog- 
rapher's transcript  of  the  evidence  '*shall  be  filed  among  the 
papers  to  be  used  in  making  up  the  bill  of  exceptions  to  the 
Court  of  Appeals,  but  the  transcript  in  this  case  not  having  been 
filed  by  order  of  court,  the  record  is  here  without  a  bill  of  excep- 
tions  618 

^.  although  the  Code  provides  that  the  time  for  filing  a  bill  of  exoep- 
tions  shall  not  be  extended  beyond  a  day  In  the  succeeding  term, 

the  parties  may  by  consent  extend  the  time 607 

*6.  in  a  county  having  six  terms  of  court  a  year,  and  by  on  order  of 
court  alternate  terms  are  set  apart  for  the  trial  of  civil  and  crim- 
inal cases,  where  at  one  of  the  civil  terms  plaintiff's  motion  for 
a  new  trial  was  overruled,  and  in  the  presence  of  and  without 
objection  of  one  of  the  opposing  attorneys  he  was  given  until  the 
10th  day  of  the  next  civil  term  to  file  his  bill  of  exceptions,  and 
it  was  filed  on  the  9th  day  of  said  term  against  the  objection  of 
the  defendant,  the  failure  of  the  attorney  to  object  to  the  exten- 
sion of  the  time  when  It  was  made  must  be  held  to  be  an  agree- 
ment to  the  extension,  and  a  motion  in  this  court  to  strike  the 
bill  of  exceptions  from  the  files  will  be  overruled 667 

BILLS  OF  LADING— See  Contracts.  19. 

SLOODHOUND.S— See  Criminal  Law,  8— 

while  the  pedigree  of  bloodhounds  used  in  trailing  supposed  crim- 
inals was  not  asked  about  nor  stated  with  particularity,  yet 
where  it  is  shown  that  they  were  pure  bloodhounds  and  had  been 
carefully  trained  in  tracking  men,  evidence  of  their  trailing  the 
defendant  on  the  night  of  the  alleged  offense  was  properly  allowed 
to  go  to  the  jury  for  what  it  was  worth  as  a  circumstance  tend- 
ing to  connect  the  defendant  with  the  crime 178 

BOATS--$ee  Carriers,  1,  8. 

BOUNDABIES-See  Lands,  7,  18. 

BBIBBBY- 

there  is  no  statute  punishing  the  bribery  of  a  private  citissen,  and  In 
order  to  constitute  an  offioer  guilty  of  taking'  a  bribe  it  must 
occur  while  he  Is  such  officer  and  a  reference  to  a  matter  that 
occurred  whilst  he  was  a  candidate,  and  before  he  was  elected  to 


the  office,  was  no  charge  of  bribery 

ONS- 


BUILDING  AND  LOAN  ASSOCIATIOl 

1.  where  a  building  and  loan  association  is  insolvent  and  In  the 
hands  of  an  assignee  for  the  benefit  of  creditors,  a  borrowing 
member  will  not  be  allowed  to  apply  to  his  debt  the  amount 
paid  by  him  to  the  association  as  dues  on  his  stock,  but  as  to 
these  he  stands  as  any  other  stockholder,  and  must  take  8U<^ 
dividends  as  are  coming  to  the  stockholdtj^s  on  the  settlement  of 
the  affairs  of  the  corporation 848 

:8.  where  two  old  companies  were  consolidated  and  a  new  one  formed 
which  simply  succeeded  to  their  rights,  took  all  their  assets  and 
liabilities,  the  renewal  of  a  note  to  the  new  company  in  no  way 
■changed  the  situation  *  of  the  parties  or  affected  any  of  their 
rights,  and  the  case  must  be  determined  though  the  new  corpora- 
tion had  continued  to  hold  the  note  executed  to  the  old  associa- 
tion   848 

3.  the  fact  the  appellee  accepted  the  new  stock  and  was  credited 
thereon  for  the  dues  he  had  paid  on  the  old  stock,  was  an  elec- 
tion to  continue  as  a  stockholder,  and  an  acquiescence  in  the 
dues  he  had  paid  to  the  old  company  beins  applied  as  payments 
on  the  stock  issued  to  him  in  the  new.  He  was  thus  entitled  to 
all  the  profits  which  might  accrue  to  him  as  a  stockholder  In  the 
new  concern,  and  took  the  risk  of  whether  there  would  be  such 
profits 848 
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BUILDING  AND  LOAN  ASSOCIATIONS-G()ntlnued.  Page. 

4.  the  rule  la  that  a  borrowing  nieinb«*r  of  an  insolvent  building  and 

loan  association  will  not  he  allowed  to  apply  to  bis  debt,  the 
amount  paid  as  dues  on  hiff  stock,  but  to  these  he  stands  as  any 
other  creditor,  and  must  take  puch  dividends  as  are  shown  to 
be  due  the  stockholders  on  a  final  settlement 760 

6.  as  to  the  dues  paid  by  appellee  on  his  new  stock  in  the  new  asso- 
ciation the  rule  applies,  but  it  can  not  apply  to  his  dues  paid  on 
the  stock  in  the  old  company,  which  had  been,  by  consent,  can- 
celed, for  as  to  this  be  was  never  a  stockholder  in  the  new  com- 
pany. By  surrendering  his  old  stock  and  accepting  the  credit  on 
his  debt  he  elected  to  treat  these  dues  as  paid  on  it,  and  there- 
after as  to  this  money  only  the  relation  of  debtor  and  creditor 

existed  between  him  and  the  association 760 

BURDEN  OF  PROOF— See  Account,  2. 
CARRIERS— See  Local  Option— 

L  In  an  action  by  a  f^hlpper  of  a  lot  of  brick  against  defendant  com- 
pany, who  was  doing  a  general  towing  business  on  Green  river, 
and  who  agreed  to  carry  the  brick  for  hire  and  which  was  lost 
while  being  carried  by  striking  a  hidden  snag  in  said  river.  Held 
— That  while  defendant's  boats  were  not  c«immoD  carriers  at  all 
times,  still  if  on  certain  trips  wh^n  they  had  no  towing  to  do 
they  held  themselves  out  as  ready  to  carry  for  all,  they  would  be 
common  carrier  for  the  time  being 1199 

5.  on  the  trial  of  the  case  the  jury  should  have  been  instructed  that 

if  defendant  had  ezpresi*ly  and  publicly  otTered  to  carry  for  all 
persons,  indifferently,  or  had  by  its  conduct  and  the  manner  of 
conducting  its  business  held  itself  out  as  ready  to  carry  for  all 
on  such  trips  as  the  boat  was  then  making,  then  It  was  a  com- 
mon carrier  and  was  liable,  although  there  was  no  negligence  on 
the  part  of  the  defendant  in  the  loss  of  the  brick,  but  if  defend- 
ant had  not  offered  to  carry  for  all  persons,  indifferently,  or  by 
its  conduct  or  the  manner  of  conducting  its  business  held  itself 
out  as  ready  to  carry  for  all,  but  only  in  each  case  acted  in  con- 
sequence of  a  special  employment,  it  was  not  a  common  carrier 
and  was  not  liable  unless  the  bricks  were  lost  by  its  negligence.  .1198 
fi.  where  there  was  any  evidence  tending  to  show  that  the  defendant 
company  was  a  common  carrier  the  case  should  have  been  sub- 
mittlBd   to  the  jury   to  determine  whether  the  defendant  had 

assumed  the  character  of  a  common  carrier 1199 

CHANGE  OF  VENUE— See  Criminal  Law.  42;  Homicide,  2;  Practice, 

1.  8- 

1.  unless  application  be  made  at  the  appearance  term  a  party  is  not 
entitled  to  a  change  of  venue,  where  he  failed  to  give  ten  days* 
notice  to  the  opposite  party  of  his  intended  application  therefor, 
or  failed  to  file  a  verified  petition  accompanied  by  the  affidavits 
of  two  credible  housekeepers  of  the  county 108 

f .  a  party  is  not  entitled  to  a  change  of  venue  by  reason  of  the 
alleged  undue  influence  of  the  counsel  of  his  adversary  in  the 
**community"  where  the  trial  is  to  be  had 108 

t,  under  Kentucky  St»#iiteB,  section  11J8,  providing  that  "no  more 
than  one  change  of  venue,  or  application  therefor,  shall  be 
allowed  to  any  person  or  to  the  Commonwealth  in  the  same 
case,'*  the  first  application  having  been  withdrawn,  the  last  one 
should  be  regarded  as  the  only  one  made  in  the  case 661 

4.  under  Kentucky  Statutes,  section  1113,  providing  that  "upon 
granting  a  change  of  venue  in  a  criminal  case  the  judge  of  the 
court  shall  direct  that  the  defendant  be  delivered  to  the  Jailer  of 
the  county  where  the  trial  is  to  be  had."  and  Ih.,  section  2988. 
providing  "if  in  any  county  the  jail  is  insecure,  or  there  is  dan- 
ger, or  probable  danger,  that  a  person  confined  therein  *  *  * 
will  be  rescued  therefrom  by  violence,  the  judge  of  the  circuit 
court  «  *  *  shall  by  an  order  *  *  *  direct  that  such  person 
shall  be  transferred  to  the  Jail  of  the  nearest  county  In  which 
the  jail  is  secure,  and  it  shall  be  deemetl  that  he  shall  be  safely 
kept  in  the  absence  of  anything  appearing  in  the  record  to  the 
contrary,  it  must  be  presumed  that  the  judge's  action  in  the 
premises  was  based  upon  some  of  the  grounds  authorized  by  the 

statute 601 

CHECKS— See  Banks  and  Banking,  2,  S. 
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CHILDREN— See  Deeds,  2,  5.  Page. 

CITIES— See  Ordinancep,  1,  3,  8;  DanioRes,  10.  14. 

1.  an  ordinance  enacted  by  a  board  of  town  truatees,  providing  for 

the  extension  of  the  town  limits  one-third  of  a  mile  from  the 
public  well  from  a  certain  corner  in  each  direction  of  the  com- 

Eass,  is  sufficiently   definite,   and  the  criticism  that  it  should 
ave  stated  from  what  part  of  the  well  is  not  apt,  but  the  begin- 
ninjt  point  may  be  assumed  to  be  the  center  of  the  well 745 

2.  permitting  the  answer  to  be  filed  in  this  action  after  the  expira- 

tion of  twenty  days  was  in  the  discretion  of  the  court 745 

8.  where  property  was  not  situated  within  the  corporate  limits  of  a 
city  on  the  date  at  which  it  should  be  assessed  for  taxation,  it 
was  not  liable  to  taxation  in  that  city  for  that  year  (sections  ii5S6 
and  3533,  Kentucky  Statutes),  and  the  property  of  appellant  not 
having  been  annexed  to  the  city  of  Liatonia  at  the  time  fixed  for 
its  assessment  by  these  statutes,  it  was  clearly  not  subject  to 
taxation   there   for  that  year,    but   in  South   Covington,    from 

which  it  was  trnneferred,  if  It  was  subject  to  a  tax  at  all 74ft 

4.  in  an  nctlmi  against  the  city  by  the  owner  of  about  eight  acres  of 
land  therein,  on  the  margin  of  which  the  city  opened  two  sowers, 
discharging  thereon  a  deposit  of  foul  matter  to  the  depth  of  two 
or  three  feet,  on  which  there  was  a  pretty  pond  which  was  there- 
by made  a  cess  pool,  and  which  filth  spread  over  about  three 
acres  of  the  linn.  Impregnating  and  poisoning  the  air,  and  de- 
stroying the  comfort  and  endangering  the  health  of  persons 
living  several  hundred  yards  away,  a  verdict  for  |2,260  under  all 

the  evidence  Is  held  not  to  be  excessive 962 

6.  on  the  trial  of  thp  case  the  court  gave  the  following  Instructions, 
which  are  held  to  he  correct.  *M8t.  The  jury  are  instiucted  to 
find  for  the  nlaintiffs  such  damages  as  they  helieve  from  the  evi- 
dence resulted  to  the  plaintiffs*  pn^perty  from  the  discharge  of 
sewerage  from  the  Brink  Lick  street  «nd  Holman  street  sewers, 
and  the  deposit  thereof  on  the  plaintlff^s  property  between  May 
21,  18P8,  and  Mav  a4,  190:^ 96a 

6.  "ad.  In  ascertaining  said  damages,  the  jury  are  instructed  that 

there  are  two  measures  of  damages:  First,  th<*  diminution  in 
value  of  the  plaintiffs'  proj)erty  caused  by  said  discharge  and  de- 
posit between  snitl  dates.  If  there  be  any  such  diminution  in 
value;  and.  second,  the  cost  of  restorntion  of  said  property  to  the 
condition  it  was  in  on  May  24,  18V)8.  if  any  such  restoration  be 
possible 962 

7.  **3d.   !f  the  jury  believe  from  the  evidenre  that  it  is  practicable 

and  possible  to  restore  said  property  to  its  condition  on  May  24, 
1898,  then  the  jury  will  auupt  the  one  of  said  measures  of  dam- 
ages which  will  lesuU  in  ihe  lesser  damage  to  plaintiff's  prop- 
erty, not  to  exceed  «6,00U" 96d 

8.  the  difference  between  the  value  of  the  property  when  the  injury 

was  inflicted  and  Iih  value  after  the  injury  is  not  the  proper 
measure  of  damages,  where  it  is  shown  that  there  has  been  an 
increase  in  the  value  of  the  bind  due  lo  the  general  enhancement 
of  property  in  the  neighborhood  from  the  growth  of  the  city 96d 

9.  the  court  properly  allowed  the  plaintiffs  to  »-how  what  was  the  ex- 

liense  of  tilling  ihe  place  that  was  covered  with  slime,  as  this  evi- 
dence tended  to  show  the  extent  of  the  injury,  Mnd  It  w«s  com- 
petent to  show  that  they  had  used  ordinary  care  to  reduce  the 
damages.  The  effect  on  the  health  of  the  neighborhood  was  also 
competent   for   the   same  reason,  and   to   show  why  the   market 

value  of  the  property  was  lessened 962 

10.  under  section  157  of  the  Const it-ution,  providing  that  *'no  city 
*  *  •  shall  be  authorized  or  x>ermitted  to  hecome  indebted  in 
any  manner,  or  fur  any  purpose,  to  an  amount  exceeding  in  any 
year  the  income  and  revenue  provided  for  such  year,  without  the 
assent  of  two  thirds  of  the  voters  thereof  voting  at  an  election 
held  for  the  purpose,"  where  under  an  ordinance  of  a  city  of  the 
fifth  class  the  proposition  was  submitted  to  the  voters  of  said  city 
to  incur  an  inUebtedness  of  115, (XK)  and  issue  bonds  therefor,  for 
the  erection  of  a  school  building  therein,  more  than  two  thirds 
of  the  voters  voting  on  said  proposition  were  cast  in  favor  thereof, 
the  proposition  was  adopted,  although  the  number  of  votes  cast 
in  favor  of  such  proposition  was  not  equal  to  two-thirds  of  all 
the  votes  cast  at  said  election  on  other  questions  then  voted  on  . .  Od# 
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II.  where  the  Constitution  authorizes  the  incurring  of  an  indebted- 
ness by  a  city,  county  or  taxing  district  by  the  assent  of  two- 
thirds  of  the  voters  of  such  city,  county  or  taxing  district,  voting 
thereon  the  legislature  can  not  add  to  such  constitutional  re- 
striction, and  the  case  of  Belknap  v.  Louisville,  99  Ky.,  474,  in 
so  far  as  it  holds  otherwise  is  overruled 994 

CITY  TAXES— See  Interest- 
while  Kentucky  Statutes,  section  2981,  provides  that  the  various 
named  subdivisions  of  the  city  government,  including  the 
schools,  shall  receive  their  proportionate  part  of  the  tax  bill  after 
it  is  collected,  there  is  no  provision  which  in  terms  imports  that 
they  shall  receive  any  part  of  the  interest  accruing  ou  delinquent 
taxes.  Each  must  receive  that  which  the  statute  gives  it,  but 
they  have  no  right  to  any  part  of  the  interest  on  the  delinquency 
in  the  absence  of  an  express  provision  of  the  law  governing  the 
matter .; a09» 

CLAIM  AND  DELIVERY- 

1.  in  an  action  for  damages  in  detaining  logs  that  floated  out  and 

lodged  on  plaintiff's  land,  to  which  defendants  pleaded  a  coun- 
terclaim for  damages  done  by  plaintiff  to  his  land  in  permitting 
his  logs  to  get  looKe,  float  on  and  injure  his  land,  it  is  too  late 
after  the  trial  and  verdict  for  the  plaintiff  to  raise  the  question 
of  the  impropriety  and  irregularity  of  permitting  defendants  to 
file  their  counterclaim  and  have  it  litigated  on  the  trial  of  plain-' 
tiff's  action  for  claim  and  delivery  of  personal  property 798. 

2.  it  was  not  Improper  for  the  court  to  say  on  the  trial,  after  six  or 

seven  witnesses  had   been   heard,  "that   is  enough   evidence  on 
that  point,"  where  it  is  not  shown  that  the  remark  was  heard 

by  the  jury 798 

S.  we  can  not  consider  an  alleged  eiror  of  the  court  in  refusing  to 
permit  a  witness  to  state  a  contract  be  had  made  with  one  of  the 
appellees,  where  there  is  no  avowal  of  what  the  witness  would 

have  stated  in  answer  to  the  qnegtion    798 

4.  it  is  the  province  of  the  jury  to  (ieiermine  the  amount  of  damages 
from  the  evidence,  and  the  court  should  not  interfere  unless  the 
verdict  should  be  flagrantly  against  it 798, 

CLERKS  OF  COURTS— See  Transcripts,  7. 

COLLATERAL  ATTACK-See  Settlements,  2. 

COMMISSIONER-See  Accounts,  1. 

COMMONWEALTH'S  ATTORNEY-See  Bill  of  Exceptions,  6,  7;  Hom- 
icide, 6,  7— 
if  the  Commonwealth's  attorney  who  prosecuted  a  cape  has  received 
.all  the   money  that  is  coming  to  nim,  that   is,  14,000  per  year, 
.then  his  prior  right  to  a  per  cent,  on  judgment  collected  after  he 
has  gone  out  of  otflce  ceases,  and  the  Commonwealth's  attorney 
'who  is  in  office  when  the  money  is  paid   into  the  treasury,  if  he 
has  not  received   his  |4,C00  for  the  year,  is  entitled  to  the  per 
centum 18ft 

COMPROMISE— See  Auditor.  5  Railroads,  48,  44. 

CONDEMNATION  PROCEEDINGS-SHrt  Railroads,  3S.  36. 

CONSIDKRATION— See  Contracts,  23,  2j7;  Infants,  4;  Mortgages,  4,  5. 

CONSTITUTION— See  Cities,  1. 

CONSTITUTIONAL  LAW-See  Appropriations,  1- 

section  7  of  the  Constitution  provides  "that  the  ancient  mode  of 
trial  by  jury  is  to  be  held  sacred  and  the  right  thereof  to  remain 
inviolate,"  was  not  Intended  to  be  so  strictly  construed  as  to  pre- 
vent the  due  and  proper  administration  of  justice  in  cases  of 
complicated  accounts  when  the  remedy  at  law  was  deemed  inade- 
quate, so  that  a  jury  could  not  arrive  with  accuracy  upon  the 
condition  of  the  account  between  the  parties 400^ 

CONSTRUCTION  OF  STATU  i'ES- 

tbe  common  law  remedy  for  the  obstruction  of  public  roads  has  not 
been  supplanted  by  chapter  110,  Kentucky  Statutes,  (^u  Ky.  Law 
Rep  ,  flfW)    8ft 

CONSTRUCTIVE  TRUST— 

1.  constructive  trusts  are  held  not  to  be  within  the  statute  because 
they  rest  in  the  end  on  the  doctrine  of  estoppel,  and  the  opera- 
tion of  an  estoppel  is  never  affected  by  the  statute  of  frauds 5S^ 
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2.  the  fact  that  the  purohaeer  of  the  land  paid  the  conelderation 
himself  does  not  destroy  the  trust,  where  the  purchase  was  made 
for  another,  who  offered  to  pay  It,  and  was  kept  from  paying  it 
by  the  act  of  the  purchaser,  who  refused  to  accept  it,  and  bad 
the  deed  made  to  himself  696 

•CONSTRUCTION  OF  fVRITING- 

the  paper  sued  on  limits  each  subscriber's  liability  to  a  pro  rata  pro- 
portion of  the  total  amounts  subscribed.  No  one  guarantees  the 
solvency  of  another,  or  that  another  subscription  will  be  paid. 
The  association  risked  the  solvency  of  each  subscrilier,  and 
where  any  are  insolvent  the  association  will  bear  that  loss 89 

tJONTEMPORANEOUS  CONSTRUCTION- 

the  contemporaneous  construction  of  legiFlation  for  a  long  period  of 
time  by  those  charged  with  its  enforcement  is  highly  persuasive 
of  the  correctness  of  that  interpretation,  and  the  city  council 
having  acted  upon  this  construction  of  the  statute  for  a  long 
period  of  years,  illustrates  the  neoessity  of  the  courts  giving  great 
weight  to  such  contemporaneous  construction  of  the  statute 909 

X)ONTKSTrf— See  Primary  Elections,  6,  14. 

CONTINUANCeS-See  Criminal  Law.  4H. 

^CONTRACTS— See  Auditor,  1;  Evidence;  Lands.  1,  2;  Lease;  Life  In- 
surance, 19,  21;  Sale  of  Timber,  1,  S— 
1.  where  the  contract  for  the  building  of  a  house  provided  for  arbi- 
tration, in  case  of  digagreement  between  the  parties,  there  being 
nothing  in  the  record  showing  that  appellant  dissented  from  the 
decision  of  his  architect  upon  any  of  the  matters  in  dispute,  or 
that  appellant  ever  asked  arbitration  before  the  bringing  of  this 
action  by  the  contractor,  or  asked  it  in  his  answer,  the  lower 
court  was  not  without  jurisdiction,  and  the  judgment  for  the 

balance  of  the  contract  price  was  properly  rendered 18 

'9.  where  the  petition  alleged,  in  this  action  upon  a  contract  for  aer- 
vices  rendered  as  overseer,  that  appellant  performed  the  labor  at 
the  special  instance  and  request  of  the  deceased;  that  he  looked 
after  her  farm  and  stock,  collected  her  debts,  paid  off  her  in- 
debtedness and  transacted  all  of  her  business,  and  the  evidence 
conducing  to  substantiate  these  allegations  and  the  further  alle- 
gation that  deceased  agreed  and  promised  to  pay  for  these  ser- 
vices, it  was  error  for  the  lower  court  to  peremptorily  instruct 

the  jury  to  find  for  defendant 18 

^.  the  evidence  conducing  to  show  that  appellee  was  seventy-four 
years  of  age,  in  infirm  health  and  illiterate ;  that  the  roineml 
rights  were  worth  much  in  excess  of  the  amount  appellant  agreed 
to  pay  for  theiu ;  that  appellee  had  another  tract  of  land  which 
was  the  one  he  thought  he  was  selling  the  mineral  rights  in; 
that  he  was  induced  by  the  nephew  of  appellant,  who  was  a 
secret  partner  of  appellant's  in  the  transaction,  to  go  over  to  ap- 
pellant's house  where  the  conveyance  was  signed,  and  there  given 
whisky,  the  lower  oouirt  Improperly  adjudfpkl  a  specific  perform- 
ance.   The  purchase  money  paid  should  be  returned  appellee 

and  the  action  ditmisaed 88 

A.  where  parties  to  a  contract  have  written  and  signed  a  memorial 
of  their  undertaking,  it  is  conclusively  presumed,  in  the  absence 
of  fraud  or  mutual  mistake,  that  the  whole  of  the  undertaking 
and  all  negotiations  leading  up  to  it,  are  merged  in  the  writing. 
The  writing  Is  the  best  evidence,  and  so  long  as  it  can  be  pro- 
duced is  the  only  evidence  of  what  the  parties  have  agreed  to  do 

and  of  their  whole  meaning  with  reference  thereto 181 

5.  in  oonstruinff  a  written  contract  bv  which  T.  and  H.  agreed  with 
T.  to  take  charge  of  T  's  farm  of  126  acres,  lying  adjoining  the 
city  of  W..  and  lay  it  off  into  lots,  by  streets  and  afleys.  and  to  nay 
T.  IflOO  per  acre  for  two-thirds  of  the  whole  tract,  and  to  allow 
T.  to  retain  the  other  third  of  the  land  so  divided,  an  allegation 
by  H.,  in  pleading  a  mif<takn  In  the  contract,  is  not  available 
unless  it  alleges  a  mutual  mistake  of  both  parties  to  the  agree- 
ment    188 

^.  in  an  action  for  damages  for  a  breach  of  contract  to  sell  and, 
where  the  breach  alleged  Is  nn  abandonment  of  the  contract  by 
the  vendee  and  a  refusal  to  execute  h\e  part  of  it,  it  is  not  neces- 
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CONTRACTS— Continued.                                                                            Page, 
sary  for  the  vendor  to  tender  to  bis  vendee  a  deed   to  the  land 
when  the  vendee  has  deolared  that  he  will  neither  pay  for  the 
land  nor  aocept  tne  deed 182 

7.  in  an  action  on  a  written  contract  by  a  vendor  against  the  vendee 

for  damages  for  a  breach  of  his  contract  to  sell  land, while  it  was 
a  necessary  alleffatiou  in  the  petition  that  plaintiff  was  willing, 
able  and  ready  to  cnnvey  the  title  to  the  land,  it  affirmatively 
appearing  after  verdict  and  judgment  that  plaiutlff  was  able, 
ready  and  willing  to  convey,  the  failure  to  make  such  allegation 
in  the  pleading  was  cured. ISa. 

8.  where  the  vendee  of  an  executory  contract  to  buy  land  abandons 

and  refuse  to  comply  with  its  terms,  the  vendor  upon  electing  to 
proceed  for  damages  for  the  breach  may.  after  making  bis  elec- 
tion, and  after  the  time  when  by  the  terms  of  the  contract  the 
conveyance  was  to  have  been  made,  dispute  of  the  property  by 
sale  or  mortgage  without  regard  to  the  contract 182 

9.  in   an  action    by  a  vendor  against  a  vendee  for  damages  for  the 

bieich  of  an  executory  contract  to  buy  land,  the  quantum  of 
damages  is  the  difference  between  the  contract  price  and  the 
actual  value  of  the  land  at  the  date  of  the  breach,  and  to  which 
interest  may  be  added 18^ 

10.  under  a  contract  by  a  city  with  a  water  company  to  supply  the 

city  with  water,  such  company  is  liable  to  an  individual  property 
owner  for  damages  by  fire  resulting  to  her  property  from  lack  of 
water .  2881. 

11.  in  an  ordinary  action  for  breach  of  contract  the  general  rule  is 

that  time  is  always  of  the  essence  uf  the  contract,  and  a  party 
who  seeks  damages  for  a  breach  of  contract  must  show  a  com- 
pliance by  himself  of  his  own  precedent  covenants  within  the 
time  required  by  the  agreement     880^ 

.12.  even  in  equity,  if  it  be  apparent  from  the  contract  that  the  parties 
so  intended,  time  will  be  considered  of  the  essence  of  the  contract, 
and  a  strict  performance  within  the  time  fixed  will  be  consid- 
ered a  condition  precedent  to  an  action  for  a  breach 880. 

18.  the  general  rule  fur  construing  a  contract  is  to  take  it  as  a  whole, 
and  if  pussible  at^certain  the  true  meaning  of  the  parti^-h.  and 
where  there  is  ambiguity  or  doubt  as  to  its  meaning  ic  should  he 
resolved  against  the  party  preparing  it,  if  it  can  be  done  with- 
out violence^to  the  rights  of  the  parties  thereto    421 

14.  while  an  agreement  to  devise  land  is  not  enforcible  under  the 
statute*  of  frauds,  unless  in  writing,  yet  where  the  party  has  re- 
ceived the  consideration  of  the  contract  the  court  will  not  allow 
him  to  rely  on  the  statute  and  keep  the  consideration 798; 

16.  where  the  party  who  has  performed  the  contract  can  not  be  re- 
stored to  the  situation  in  which  he  was  before  the  contract  was 
made,  the  contract  Itself  is  the  best  evidence  of  the  value  of  what 
has  been  received  ... 479, 

16.  under  a  contract  by  which  appellants  agreed  to  deliver  lumber  on 

board  oars  at  Bowen,  Ky.,  where  appellant  delivered  twenty  car- 
loads, nineteen  of  which  appellee  accepted  and  paid  for  without 
complaint,  in  an  action  by  appellant  for  the  agreed  price  of  the 
remaining  car  It  was  error  for  the  court  to  permit  appellee,  the 
purchaser,  to  plead  as  a  counterclaim  damages  for  alleged  defects 
in  the  nineteen  carloads  which  appellees  had  Inspected,  accepted 
and  paid  for,  as  appellees  were  stopped  to  claim  damages  there- 
for ...         62^ 

17.  in  an  action  for  a  breach  of  a  continuing  contract  the  plaintiff 

has  a  right  to  sue  at  once  for  his  entire  damages  without  wait- 
Ins  for  the  expiration  of  the  contract  period 686 

18.  evidence  considered,  and,   Held— That  apiiellee  was  guilty  of  a 

breach  of  its  contract  for  the  shipment  of  phosphate  rock  to  ap- 
pellant  680, 

19.  a  delivery  of  a  bill  of  lading  is  a  symbolical  delivery  of  the  prop- 

erty which  it  represents,  and  where  bv  the  terms  of  a  contract 
two  tanks  of  oil  were  sold  and  the  bills  of  lading  therefor  were 
delivered  to  a  bank  to  be  disposed  of  by  the  bank  at  current  mar- 
ket prices  and  the  proceeds  applied  in  a  given  way,  the  title  to 
the  oil  under  the  laws  of  Louisiana,  wnere  the  contract  was 
made,  vested  In  the  hank  and  was  not  subject  to  an  attachment 
by  the  consignee  in  Kentucky 648^ 
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80.  where  a  creditor  hae  part  of  bis  debt  secured  and  part  unsecured, 
the  law  does  not  apply  a  payment  by  the  debtor  to  the  older 
items  of  the  account,  but  will  apply  it  to  the  unsecured  debt ....  646 

21.  in  an  action  to  enforce  a  lien  for  lumber  furnished  for  the  erec- 
tion of  a  dwelling  bouse,  which  was  controTerted,  and  on  the 
trial  was  dlsmissecf  by  the  court  on  the  evidence,  the  appellant  is 
not  entitled  to  the  favorable  consideration  of  the  court  in  alleg- 
ing that  appellee  while  intoxicated,  in  consideration  of  $6  paid 
to  him  by  appellant,  agreed  to  withdraw  his  defense,  while  at 
the  said  time  appellee  was  not  the  owner  of  the  house  nor  in 
possession  of  it,  and  this  fact  was  known  to  appellant. 686 

^.  a.,  in  consideration  of  II,  leased  to  F.  &  Co.  the  light  to  go  on 
his  land  and  prospect  for  oil,  coal,  gas  and  all  other  minerals,  the 
said  F.  &  Go.  to  nave  four  months  from  date  of  contract  to  de- 
termine whether  they  would  accept  the  grant,  and  if  accepted  to 
BO  notify  B.  in  writing,  and  to  have  two  years  from  date  of  ac- 
ceptance to  prospect  and  locate  said  minerals,  and  as  compensa- 
tion to  give  B.  10  per  cent,  of  the  product  in  the  dump  at  the 
mine.  F.  &  Co.  gave  notice  of  acceptance,  sunk  some  wells  on 
adjacent  lands,  finding  some  oil  and  gas,  and  within  the  two 
years  applied  to  B.  to  make  deed  of  conveyance  to  said  mineral 
rights,  which  B.  refused.  Held— That  the  contract  when  ac- 
tjepted  bound  the  lessees  to,  within  two  years  therefrom,  explore 
the  land  by  actually  sinking  a  well  or  wells  upon  it.  If  oil  or 
^as  or  coal  was  found  therein  in  paying  quantities  then  the 
lessees  were  bound  to  diligently  work  and  operate  same  so  as  to 
bring  the  product  to  a  present  market,  and  so  as  to  promptly 
yifld  to  the  lessor  his  royalty;  that  unless  the  lessees  did  so 
actually  develop  the  land  in  question,  and  in  good  faith  and 
diligence  operate  it.  the  lease  should  be  deemed  abandoned,  and 
in  no  event  were  the  lessees  entitled  to  a  deed  provided  for  by  the 
option,  until,  as  the  result  of  such  actual  development  within 
the  life  of  the  contract,  gas,  oil  or  coal  was  found  in  paying 

quantities 724 

'  '9S.  stich  contracts  lack  the  mutuality  essential  to  their  yalldity.  A 
unilateral  executory  contract  is,  in  law,  nudum  pactum,  and  is 
unenforcible.  Where  It  is  left  to  one  of  the  parties  to  an  agree- 
ment to  choose  whether  he  will  proceed  or  abandon  it,  neither 
can  specifically  enforoe  Its  execution  in  equity,  nor  is  a  recited 
consideration  of  |1  suflSclent  to  uphold  an  action  for  the  speolflo 
enforcement  of  a  contract  otherwise  unsupported  by  considera- 
tion  785 

m.  where  a  sale  of  property  is  made  by  a  drummei  subject  to  the  ap- 
proval of  the  principal,  it  is  a  mere  order  for  the  goods  and  Is 
revocable  at  any  time  at  the  option  of  the  party  giving  it  until 
accepted  by  the  principal  and  notice  of  such  acceptance  is  given 
to  the  purchaser,  and  the  order  may  be  withdrawn  at  any  time 
by  the  purchaser  before  its  final  aooeptanoe 888 

25.  where  it  is  admitted  that  the  telegram  was  to  be  delivered  at  Pine- 

ville  in  this  State,  it  follows  that  the  contract  could  not  be  fully 
performed  without  such  delivery  in  this  State,  and  if  the  failure 
to  deliver  it  within  a  reasonable  time  was  negligence,  it  is  im- 
material whether  the  negligence  was  thi^t  of  its  West  Ylrginia  or 
its  Kentucky  agent,  as  in  either  case  it  caused  a  breach  of  Its 
contract  in  this  State,  which  entitled  appellant  to  receive  some 
part  of  the  damage  elaimed 868 

26.  G.  and  M.  agreed  in  writing  with  M.  to  build  a  house  on  M.'s  lot 

at  $6  per  month  for  the  lease  of  the  lot  until  the  house  was  built, 
and  then  15  per  month  for  the  rent  of  the  house  until  the  cost  of 
the  building  of  the  house  was  paid  for,  and  if  they  left  it  before 
paying  for  it.  it  was  to  belong  to  M.  G.  and  M.  procured  appel- 
lants to  build  the  house  at  an  agreed  price  and  assign  them  the 
contract  as  collateral,  and  abaiidoned  the  building  before  pay- 
ing for  it,  and  M.  then  took  possession  and  refused  to  pay  the 
contractors.  Held— That  the  contract  was  such  as  gave  G.  and 
M.  a  longer  lease  than  two  years  and  was  assignable  without 
M.'s  consent,  and  the  appellants,  as  assignees  of  G.  and  M.  were 
entitled'  to  the  house  by  paying  M.  the  agreed  rent  of  15  per 
month  until  the  cost  of  the  building  was  paid  for 870 
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97.  where  a  parol  oontract  was  made  between  appellant  and  appellee 
by  wbloh.  In  consideration  of  the  nse  of  his  land  for  the  con- 
struction of  its  telephone  line,  appellee  was  to  give  appellant 
free  telephone  serTice,  an  action  to  enjoin  appellee  from  remov- 
ing the  box  and  interrupting  his  service  is  not  an  action  within 
the  meaning  of  the  statute  to  charge  appellees  upon  a  contract 
or  Eale  of  real  estate,  and  is  not  an  action  upon  a  verbal  contract 
which  was  not  to  be  performed  within  a  .vear  . .  ^ 868 

28.  under  the  facts  as  above  rt'cited  appellant  did  not  have  a  com- 

plete remedy  at  Inw,  and,  therefore,  an  injunstive  proceeding 
was  the  proper  one  to  preserve  bis  rights 809 

29.  where  it  is  clearly  stated  in  a  contract  that  the  consideration  for 

transfer  of  designnted  property  are  services  and  nssistonce  to  be 
thereafter  rendered,  a  purchaser  from  one  under  such  contract 
must  have  known  that  he  took  only  their  rights,  and  he  should 
have  inquired  what  they  were  and  what  the  contract  was  in  this 

SO.  the  appellant  under  the  oontract  relied  on  in  this  action  only 
bought  one-half  of  appelleet^  rights,  whatever  these  rights  might 
turn  out  to  be,  and  there  can  not  be  an  implied  warranty  from 
this  contract  that  appellees  owned  one  half  of  the  property  re 
ferred  to,  and  his  cause  of  action  not  having  been  instituted 
within  ten  years  after  the  oause  of  action  accrued,  his  action  to 
recover  upon  the  contract  was  barred  by  limitation 900 

81.  where  a  letter  from  a  dealer  in  yarns,  fixing  the  price  at  which 
he  proposed  to  sell  his  goods,  was  received  by  the  buyer  at  Padu- 
cah  on  Saturday  after  business  hours,  and  was  answered  both  by 
telegram  and  letter  on  the  following  Monday,  accept! ns  the 
proposition  at  the  price  named,  such  acceptance  was  within  a 
reasonable  time  and  madn  it  a  binding  oontract  between  the 
parties,  for  a  breach  of  which  the  seller  is  responsible  in  damages.  967 

22,  in  an  action  to  i^ecover  for  goods  sold  by  sample  and  warranted  to 
be  the  same  In  quality,  material  and  in  all  other  respects  as  the 
sample  and  the  purchaser  agrees  to  examine  and  inspect  them, 
and  each  part  thereof  at  once  upon  their  arrival,  and  if  they  fail 
to  comply  with  the  warraty  he  shall  give  written  notice  in  five 
days  thereafter  by  registered  letter  to  the  owner,  otherwise  the 
warranty  Is  waived,  fB  which  the  purchaser  pleaded  that  when 
the  goods' were  shipped  to  him  they  were  In  such  condition  that 
the  qualitv  could  not  be  tested  within,  five  days,  and  that  they 
were  worthless  and  of  no  value,  and  this  was  known  to  plaintiff 
when  the  goods  were  shipped.  Held— 1st.  It  was  error  in  the 
court  on  the  trial  to  instruct  the  Jury  that  if  the  goods  were  of 
no  value  for  the  purpose  for  which  thev  were  sold  and  purchased 
at  the  time  they  were  delivered  to  plaintiff,  they  should  find  fo» 
defendant,  for  if  the  goods  were  ot  value  for  any  other  purpose 

there  was  some  consideration  for  the  contract 1086 

Sd.  Where  the  purchaser  was  an  experienced  druggist  and  knew 
whether  the  goods  bought  could  be  examined  wrth4n  five  days, 
he  can  not  1^  relieved  of  a  contract  deliberately  made  on  the 
ground  that  It  would  be  inconvenient  for  him  to  examine  them 
within  five  days.  If  the  defects  ceuld  not  be  determined  in  five 
days  be  sh'euld  not  have  made  the  oontract.    Contracts  must  be 

enforced  as  made 1086 

8d.  If  the  plaintiff  under  cover  of  the  contract  and  knowing  that 
the  goods  could  not  be  tested  in  five  days,  knowingly  sent  in< 
ferior  goods  for  the  purpose  of  perpetrating  a  fraud  on  the  de- 
fendant they  onn  not  recover  if  the  defendant  within  a  reason- 
able time  discovered  the  defect  to  the  goods  and  offered  to  return 

them 1086 

4th.  If  the  defendant  after  discovering  the  defects  io  the  goods  con- 
tinued to  control  and  sell  them  before  giving  notice  to  and  offer- 
ing to  return  them,  then  he  is  liable,  but  if  after  the  plaintiff 
refused  to  take  them  back  the  defendant  inadvertently  sold  some 
of  them  not  with  the  intention  on  his  part  to  treat  the  goods  as 
his  own,  he  would  be  liable  only  for  the  goods  so  sold 1036 

St.  in  making  a  contract  for  services  to  be  rendered  the  whole  corre- 
spondence between  the  parties  with  reference  thereto  is  admis- 
sible in  evidence  on  a  trial  for  a  bceach  of  the  contract 1048 
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84.  in  nn  action  on  a  breach  of  contract  for  employment,  which  was 
made  by  J.  K.,  as  president  of  defendant  company,  where  the 
evidence  shows  that  J.  K.  was  an  officer  and  agent  of  the  com- 
pany, and  authorized  to  make  contracts  with  reference  to  its 
business,  there  was  sufficient  evidence  to  allow  the  case  to  go  to 

the  jury 1041^ 

86.  on  the  trial  of  an  action  for  damages  for  breach  of  contract  for 
improperly  dLccharfrin^  employe,  who  had  a  contract  for  twelve 
months'  service  at  1100  per  month,  the  court  properly  instructed 
the  jury  that  if  they  found  for  the  plaintiff  they  should  award 
him  the  sum  of  $1,200,  less  any  amount  that  he  earned  during 
the  year,  or  that  he  niight  have  earned  by  the  exercise  of  such 
diligence  during  that  time  as  an  ordinarily  diligent  person 
usually  eierclsed  under  similar  circumstances  and  it  was  not 
error  in  the  court  to  refuf^e  to  give  an  additional  instruction 
asked  by  defendant  as  to  the  duty  of  the  plaintiff  to  seek  other 
employment,  and  thereby  reduced  the  damages 1041^ 

86.  the  construction  of  words  in  a  written  contract  is  for  the  court 

generally ;  if  ambiguouf-  the  meaning^  intended  may  be  gathered 
by  the  aid  of  parol  or  other  eztrin^ic  evidence,  or  if  used  in  a 
sense  peculiar  to  some  special  cnilinff  or  trade  the  custom  may 
likewise  be  shown  by  purul,  which  has  given  the  word  its  ex- 
traordinary meaning  in  the  case ....116& 

87.  terms  in  contracts  in  which   time  is  the  essence  are  construed  ac- 

cording to  the  common  or  general  meaning  of  the  words.  This 
is  because  they  come  to  be  so  frequently  employed  in  a  different 
sense  fiom  that  of  their  former  meaning  that  the  changed  mean- 
ing comes  to  be  the  common  one.  Of  these  changes  the  court 
must  take  notice  as  they  do,  judicially,  of  all  matters  of  common 
knowledge.. 1165 

88.  contracts  to  begin  or  end  at  an  hour  certain,  without  naming  a 

standard  for  reckoning  the  hour,  must  be  deemed  to  have  in- 
tended the  system  in  most  common  use.  Or,  if  more  than  one 
standard  was  in  use  at  the  place  where  the  contract  was  to  be 
performed,  and  as  both  could  not  have  been  Intended,  it  is  admis- 
sible to  prove  the  prevailing  custom  at  the  place  of  performance 
in  the  buBiness  of  which  the  contract  und^r  consideration  par- 
took, that  the  court  might  determine  which  was  probably  in  the 
minds  of  the  parties 1155 

89.  Id   determining  whether  the  word  "noon."  as  used  in  a  written 

contract  of  insurance,  meant  12  o'clock  standard  time,  the  fol- 
lowing guide  should  be  given  to  the  jury:  "If  the  jury  believe 
from  the  evidence  that  at  the  time  the  policy  of  insurance  was 
issued  there  existed  in  the  place  where  the  contract  was  made  a 
custom  or  usage  with  reference  to  the  meaning  of  the  word  noon, 
so  well  settled,  uniformly  acted  upon,  and  of  such  continuance 
as  to  raise  a  presumption  that  plaintifis  and  defendants  knew  of 
it,  and  entered  into  the  contract  of  insurance  sued  on  with  refer- 
ence to  it,  such  usage  will  govern  the  jury  in  arriving  at  their 

conclusions" 1155 

40.  if  a  fire  broke  out  in  the  insured  building  In^fore  the  policy  ex- 
pired, and  continued  to  burn  thereafter  till  it  was  totally  de- 
stroyed, the  loss  is  one  occurring  within  the  insured  period.  It 
is  all  deemed  one  event  and  not  severable.  A  damage  begun  ia 
damage  done  where  the  culmination  is  the  natural  and  unbroken 
sequence  of  the  beginning,  but  where  the  fire  did  not  break  out 
in  the  insured  building  before  noon  of  the  day  the  policy  expired, 
the  company  is  not  liable  although  it  was  inevitable,  at  the  noon 
hour,  that  the  building   would    be  destroyed   by  the  fire  then 

raging  which  had  broken  out  in  another  building    1155 

CONVEYANCES— See  Deeds;  Lands;  Deeds  of  Partition;  Fraudulent 
Conveyances;  Mortgages,  4.  6. 
1.  where  a  father  conveyed  a  house  and  lot  to  his  daughter  and  de- 
livered her  a  deed  thereto,  and  later  induced  her  to  redeliver  the 
deed  to  him,  which  he,  with  the  understanding  that  he  would 
convey  other  property  to  her  in  exchange  therefor,  and  after- 
wards sold  and  conveyed  said  property  to  another,  but  did  not 
convey  to  the  daughter  any  property  in  lieu  thereof,  it  is  equi- 
table that  said  daughter  should  be  reimbursed  out  of  her  father's 
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estate  for  the  value  of  the  house  and  lot  at  tho  time  she  redeliv- 
ered the  deed  to  Mm Ill 

S.  where  property  conveyed   by  deed   by  a  mother  to  her  daughter 
was  afterwards  devised   by  the  mother  to  said  daughter,   the 
daughter  could  not  take  the  property  under  both  the  deed  and^ 
;  will,  and  the  daughter  having  elected  to  take  under  the  will,  is^ 

thereby  ee topped  to  claim  tt  under  the  deed IB4 

9.  a  oonvpyance  made  to  appellants,  by  direction  of  appellee,  of  cer- 
tain lotF  owned  by  appellee,  upon  a  writing  by  which  appellant 
agreed  tu  let  uppellee.nave  I311.U7  in  inone^  to  redeem  same,  and 
that  appellee  should  sell  the  lots  by  a  named  date  and  repay  ap- 
pellanc  the  money,  with  8  per  cent,  interest,  and  to  pay  appel- 
lant the  money  which  the  lots  sold  for  up  to  the  amount  of  his 
debt,  and  thone  he.  failed  to  sell  was  to  belong  to  appellant,  if 
the  debt  was  not  all  paid  at  said  date,  is  adjudged  to  be  a  mort- 
gage, and  appellee  adjudged  to  be  the  owner  of  tlie  unsold  lots, 
with  a  lien  thereon  to  appellant  for  the  balance  unpaid 280 

4.  where  property  was  c<inveyed  to  Wilson  and  wife  for  life,  with  re- 
mainder to  their  child  or  children,  but  if  no  child  or  children  be 
alive  at  their  death,  then  to  the  heirs  of  Wilson,  the  children 
took  a  defeHslble  fee,  conditioned  upon  their  being  alive  at  the 
death  of  the  survivor  of  their  parents;  and  if  at  that  time  no 
child  of  the  marriage  Fhould  be  alive  then  the  property  is  to  de- 
scend to  r.he  collateral  heirs  of  Wilson.  Therefore,  upon  the 
death   of  Wilson,  his  widow  and  children  could  not  convey  the 

property  . .     858 

CO-OPERATIVE  INSURANOE-See  Insurance,  Life,  2. 
COPYING  KEOORD— 

when  Id  a  petition  for  a  rehearing  it  is  shown  that  in  copying  the 
record  the  clerk  omitted  the  word  "no"  Ixjfore  the  word  '*credit," 
and  so  made  the  sense  just  the  opposite  of  what  was  expressed  in 
the  orifiinal  record,  and  the  opinion  is  based  on  this  matter, 
such  opinion  is  withdrawn  and  a  lehearing  granted  and  the  case 
continued  for  further  consideration,  with  leave  to  file  additional 

briefs  ...  609 

CORPORATIONS— See   Building   and    Loan    Associations;    Constitu- 
tional Law;  Fraud — 

1.  thirty  six  persons  subscribe  various  sums  for  the  purpose  of  or- 
ganizing a  telephone  company,  and  appointed  a  committee  of 
nine  of  their  number  to  prepare  aiticlns  of  incorporation,  five  of 
whom  affree  on  articles  which  the  other  four  refuse  to  accept, 
and  which  the  remaining  subscribers  also  refusti  to  accept,  and 
the  five  members  proceed  to  organize  a  corporation  undtr  one 
name,  while  the  other  thirty-one  subscribers  also  orfsanize  under 
another  name,  the  latter  holding  the  subscription  list  and  money 
paid  in.  for  which  the  corporation  composed  of  the  five  members 
has  brought  this  suit.  Held— That  the  subscribers  for  the  stock 
of  a  proposed  corporation,  before  they  are  incorporated,  are 
partners  in  the  businesti  which  they  have  in  hand,  and  a  commit- 
tee appointed  to  prepare  articles  of  incorporation  are  merely 
agents  of  the  larger  body,  and  it  is  not  obligatory  on  the  larger 
body  to  accept  the  articles  prt-pared  by  such  agents,  and  the 
larger  body  had  the  right  to  reject  the  same,  and  adopt  articles 
of  their  own,  and  having  done  so  the  larger  body  are  entitled  to 
the  assets  of  the  partnership 80 

f.  the  question  as  to  whether  a  trading  partnership  or  corporation 
who  sushcribed  the  paper  is  bound  thereon,  because  the  under- 
taking was  contrary  to  the  charter,  or  not  within  the  original 
scope  of  partnership,  is  not  decided  under  the  pleadings  If  all 
the  partners  agreed  to  it  or  ratified  it,  and  the  association  has 
thereby  been  induced  to  act  upon  it,  between  the  copartners  and 
the  association  it  ou^iht  to  be  binding,  and  if  a  street  railway  in- 
duced the  association  to  locate  its  fair  at  a  certain  point,  ^here 
it  could  get  a  monopoly  of  carrying  visitors  to  and  from  the  fair, 
it  would  be  liable 80 

S.  in  this  action  appellee  seeks  to  recover  against  appellants  the 
amount  of  judgments  recovered  by  them  against  the  Ashland 
and   Catlettsburg   Street  Railway  Co.  which,  after  these  judg- 

vol.  27—2 
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mentfi  were  rendered  and  a  return  of  no  property  found,  was 
merged  In  appellant  coinpanj.  The  fact  that  the  former  com- 
jpany  was  in^oW^nt  when  the  transfer  was  made  Is  not  a  ma- 
terial inquiry.  The  rule  is  that  where  one  corporation  goen  out 
•of  existence  bj  being  merged  into  another,  the  liabilities  of  the 
K)ld  corporation  aie  enforcible  against  the  new  one,  just  as  If  no 
change  had  been  made 75 

4.  legislation  creating  a  corporation  for  draining  swamp  lands  near 
a  city,  and  thereby  improving  the  health  of  the  community.  Is  a 
matter  of  public  concern,  and  is  not  unconstitutional  ns  special 
legislation.  The  Tnct  that  it  is  attended  by  some  private  benefit 
not  enjojed  bj  the  general  public  does  not  take  from  the  work 
the  quality  of  being  for  the  public  6»*rviue    278 

6.  an  aineudment  to  the  charter  of  a  corporation  organized  to  drain 
swamp  lands,  which  recognized  the  "Pond  Settlement  in  tfeffer- 
eon  county,"  as  being  the  district  to  be  drained,  is  sufficiently 
explicit  to  refute  the  claim  of  uncertainty  as  to  the  subject  of 
the  l»>giPlatlon 278 

6.  where  the  charter  of  a  corporation  organized  to  drain  swamp  lands 

provides  for  the  appointment  of  commissioners,  to  assess  a  tax 
on  certain  adjacent  lands,  who  were  required  to  and  did  report 
their  action  to  the  Jefferson  Chancery  Court,  which  confirmed 
their  assessment,  a  levy  and  collection  of  a  tax  so  assessed  is  not 
a  "taking  of  private  property  without  due  process  of  law,** 
within  the  meaning  of  the  Federal  or  State  Constitutions,  and 
the  fact  that  the  notice  was  by  advertisement  in  the  press  and  by 
posters  instead  of  actual  service  of  process,  does  not  militate 
agaiust  the  conclusivenesa  of  the  judgment  of  said  court 278 

7.  in   an   action   by  creditors  of  a   defunct  "investment  company" 

against  the  stockholders  to  enforce  payment  of  the  balance  due 
on  their  stock,  alleging  the  insolvency  of  the  corporation  and  for 
the  appointment  of  a  receiver,  a  failure  to  allege  any  indebted- 
ness on  the  part  of  thf*  corporation  to  the  plaintiffs,  or  a  failure 
to  pay  any  supposed  indebtedneess  dne  from  the  corporation  to 
plaintiffs,  and  no  proof  that  the  stock  was  purchased  with  notice 
of  its  infirmity  or  in  bad  faith  to  defraud  creditors,  the  petition 
of  the  plaintiffs  was  properly  di.<«missed  by  the  chancellor        820 

8.  under  Kentucky  Statutes,  section   744,  providing  that  "existing 

corporations  transacting  the  Inisiness  provided  for  in  this  act 
may  *  *  *  continue  in  tuslness  as  though  incorporated  under 
this  act."  a  title  insurance  company  created  by  special  act  of  the 
legislature  prior  to  the  adoption  of  the  present  Constitution,  al- 
though acting  under  its  old  charter,  is  lestrictf d  to  the  exercise 
of  powers  specified  In  Kentucky  Statutes,  section  7*^8,  adopted 
March  1^,  18S^4.  and  is  not  sublet  to  assessment  for  franchise  tax  846 

9.  under  Kentucky  Statutes,  section   b4?*,  it   is  not  necessary  for  a 

stockholder  to  sign  a  subscription  in  order  to  render  himself 
liable  to  creditors  for  the  full  amount  of  unpaid  subscription 
where  he  accepted  the  certificate  of  stock 657 

10.  under  Kentucky  Statutes,  section  547,  the  liability  of  stockholders 

for  unpaid  subscriptions  is  not  nffected  by  the  fact  that  their 
subscriptions  were  to  be  paid  by  the  surrender  of  their  old  stock, 
but  they  should  be  held  liable  for  the  difference  in  the  amount 
they  actually  paid  and  the  amount  of  stock  they  received  at  its 
par  value  . ." 657 

11.  where  fraudulent  representations  are  mode  to  induce  a  subscrip- 

tion to  the  stock  of  a  corporation  It  is  not  ground  for  the  avoid- 
ance of  the  contract  of  subscription  either  as  against  the  corpora- 
tion or  its  assignee,  after  its  insolvency  and  assignment  for  cred- 
itors, where  there  was  laches  in  falling  to  discover  it 657 

COSTS- 

1.  under  Kentucky  Statutes,  section  891,  which  provides  that  "on 
Beversal  of  a  judgment  in  the  Court  of  Appeals  the  appellant 
shall  recover  of  the  appellee  such  costs  as  the  judges  In  their 
discretion  shall  awarcl,"  in  view  of  this  statute  and  the  apparent 
unnecessary  volume  of  the  record,  containing  more  than  1,000 
pages,  and  the  peculiar  facts  of  the  case.  It  is  ordered  that  ap- 
pellant pay  one-half  of  the  costs  Incurred  in  this  appeal  to  the 
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Gierke  of  the  lower  court  and  this  court  for  the  transcript  and 
the  copy  of  the  record,  and  that  he  leooTer  of  appellee  the  re- 
mainder   689 

2.  where  attorneys  for  both  appellant  and  appellee  withdrew  trans- 
cript of  record  from  olerk's  office  of  Court  of  Appeals,  the  cus- 
tom having  been  unllorm  to  charge  for  but  one  copy,  this  court 
is  unwilling  to  change  it.  To  charge  for  two  copies  where  they 
have  not  been  made  has  not  been  recognized  by  the  legislature, 
and  would  be  an  undue  addition  tu  the  cost  of  litigation,  already 
very  burdensome 468 

COUNTIES— See  Ronds  and  Pnssways,  1,  4. 

COUNTY  BOARD  OF  HEALTH— dee  Office  and  Officer— 

1.  in  an  action  against  the  county  by  a  county  health  officer  for  his 

servioeR  for  one  year  in  inspecting  localities  and  persons  thought 
to  be  infected  with  contagious  diseases  and  for  treating  such 
diseases,  au  nnswer  by  the  county  denying,  upon  knowledge  or 
information,  that  the  plaintiff  had  been  appointed  health  officer, 
6t  a  niemher  of  the  board  of  health,  waH  a  sufficient  denial,  as 
thesi?  boards  are  not  required  by  statute  to  keep  records  of  their 
proceedings.         M 

2.  the  county  hoard  of  health  has  not  the  power  to  delegate  its  duties 

to  the  county  health  officer  in  the  Uiatttr  of  looking  after  epi- 
demics of  unntagious  dipeases.  It  is  to  the  county  board  and  not 
to  the  health  officer  that  is  committed  the  duty  of  examining 
into  these  nuisianoes  and  conditions  of  filth  and  intertion  that 
tend  to  spread  contagious  diseases,  and  it  must  act  as  a  board  on 

■  each  case  or  epidemic  as  it  arises M 

S.  a  petition  for  pay  for  services  by  a  county  health  officer  which 
fails  to  show  that  the  patients  were  not  able  and  willing  to  pay 
for  the  service  rendered  theui,  or  that  they  were  indigent  persons 
or  that  any  of  them  were  treated  in  the  county  pest  house  or 
other  place  where  they  were  confined,  by  order  of  the  board  of 
health,  or  that  they  were  treated  by  order  of  the  board  of  health, 

is  demurrable M 

COURTS— fc'ee  Bill  of  Exceptions,  1.  2,  3;  Change  of  Venue,  1,  2;  Fis- 
cal Court,  1,  5— 

1.  a  special  term  of  the  circuit  court  provided  for  in  Kentucky  Stat- 

utes, section  (HS4,  may  be  called  either  by  the  order  of  the  court 
made  during  the  last  preceding  regular  term,  or  by  notice 
signed  by  the  judge  and  posted  at  the  courthouse  door  for  ten 
days  before  the  special  term  if:  held,  and  grand  and  petit  juries 
may  be  summoned  for,  and  criminal  and  penal  cases  tried  at, 
such  special  terms,  nor  do  we  think  it  material  whether  the 
juries  for  the  special  term  were  ordered  to  be  summoned  before 
or  after  the  beginning  of  the  special  term 608 

2.  it  was  not  error  for  the  court  to  permit  an   attorney  other  than 

the  regular  attorney  for  the  Commonwealth  to  state  to  the  jury 

^     '       the  nature  of  tiie  charge  against  the  defendant    668 

CRIMINAL  LAW— See  Bribery;  Bloodhounds;  Evidence.  1;  Homicide, 
^|1,  14;  Indictments,  i,  7;  Primary  Elections,  4;  Robbery;   Shooting  in 
gudden  Affray- 

1.  under  section  606  of  the  Code,  which  applies  to  criminal  trials  as 

well  as  civil,  a  party  introducing  a  witness  may  impeach  him  by 
showing  that  he  has  made  statements  different  from  his  present 
testimony,  but  such  evidence  must  be  limited  in  its  effect  upon 
its  impe<ichment  of  the  witness,  and  in  this  prosecution  the  fail- 
ure of  the  trial  court  to  admonish  the  jury  that  testimony  tend- 
ing to  prove  that  one  of  the  prosecuting  witnesses  had  made 
statements  different  upon  the  examining  trial  to  those  testified 
to  by  him  upon  the  trial  in  the  circuit  court,  should  be  consid- 
ered solely  as  affecting  his  credibility  and  not  as  substantive 
testimony  against  the  accused,  was  error 60 

2.  upon  the  trial  of  appellee,  charged  with  the  burning  of  property 
*   of  Hiram  Cawood,  it  was  error  to  peremptorily  Instruct  the  juiy 

to  find  for  the  defendant,  the  proof  showing  that  the  property 

was  in  the  name  of  his  wife 181 

8.  upon  the  trial  of  appellant  the  court  permitted  the  prosecution  to 
prove  that  some  weeks  after  the  killing  he  returned  to  the  house 
where  it  occurred  and  indulged  in  conduct  Indicating  that  he 
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waH  being  lashed  by  a  guilty  coDsolence;  that  he  said  be  wanted 
to  pray  for  those  boys:  that  he  had  to  Icill  them  ip  his  seJf-de- 
fense.  Held— That  the  whole  circumstances  was  immaterial, 
and  should  not  have  been  admitted,  yet  it  was  not  prejudicial  to 
accused 187 

8.  where  there  was  nothing  in  the  testimony  of  appellnnt  to  show 
that  he  at  any  timn  abandoned  the  ditHculty  in  guod  fulth  before 
he  mortally  wounded  the  dt-ceaRed,  he  was  not  pre jmliced  by  a 
qualification  added  to  an  Instruction  authorizing  un  acquittal 
upon  the  grounds  of  self-defen«e  or  apparent  necessity 145- 

6.  where  there  Ih  any  testimonT  to  show  the  aocused  guilty  this  court 
will  not  reveri^e  a  case  fur  lack  of  evidence        158 

6.  the  defendant  was  not  prejudiced  by  the  fact  that  the  court  in- 

btructed  the  jury  under  the  conspiracy  count,  as  he  was  only 
found  guilty  of  voluntary  manslaughter 214 

7.  the  fact  that  the  trial  court  ordertd  a  jury  summoned  from  an  ad- 

joining county  to  try  the  rase  was  not  error,  and,  moreover,  this 
court  is  without  jurisdiction  to  review  the  decision  of  the  trial 
court  in  the  matter  of  selecting  the  jury,  under  Criminal  Cdde, 

8.  where  the  evidence  upon  the  trial  of  appellant  was  to  the  effect 

that  an  outhouse  of  Mrs.  Hunt  was  broken  into  and  three  chick- 
ens were  stolen  therefrom:  that  in  order  to  get  into  the  outhouse 
the  door  had  to  be  unfastened  and  that  it  was  securely  fastened 
the  night  before  the  breaking  into  It  after  It  was  seen  that  all  the 
chickens  were  there;  that  the  chickens  were  found  the  following 
morning  In  the  hands  of  a  merchant  who  had  bought  them  from 
Heisler  who  bought  them  from  appellant  the  jury  was  author- 
ized to  conclude  that  appellant  was  guilty S6(V 

9.  an  instruction  which  in  substance  told  the  jury  that  if  they  be- 

lieved the  house  of  Mrs.  Huut  was  feloniou&lly  broken  into  and 
chickens  taken  therefrom  by  a  person  other  than  appellant  yet  if 
they  believed  that  at  the  time  appellant  was  present  aiding  and 
abetting  such  other  person  in  the  commission  of  the  crime  they 
should  find  him  guilty  while  inaptly  worded  was  the  law  and 
was  authorized  by  the  evidence . .     . .  866> 

10.  upon  the  trial  of  appellant  the  Commonwealth   proved  by  Feltv 

that  he  had  a  convt-rsation  in  the  jail  with  appellant  in  which 
th**  latter  told  him  he  got  the  chickens  from  VVorthington  but 
did  not  know  where  the  latter  got  them  and  that  witness  after 
this  a'sked  Heisler  where  appellant  told  him  he  got  them  and 
Heisler  said  that  he  told  him  from  Worth ingtbn.  Held— That 
this  was  incompetent  hut  Instead  of  being  prejudicial  to  appel- 
lant was  beneficial  to  him  as  it  tended  to  contradict  Heisler  who 
testified  that  appellant  told  him  the  chickens  were  his 866> 

11.  where  a  petition   accompanied   by  the  neces^iry  ufUdavitB  were 

tendered  and  motion  entered  fur  change  of  venue  before  the  jury 

SIS  sworn  it  w^as  error  to  ovc  rrule  the  motion  on  the  ground 
at  it  came  too  late  because  the  preparation  fur  t!  iitl  had  begun. 
The  trial  had  not  begun  until  the  jury  was  sworn  and  moreover 
the  state  of  facts  presented  authorized  the  change  of  venue  and 
until  they  were  controverted  the  court  did  not  have  the  discre- 
tion to  refuse  the  application 895 

18.  as  to  whether  or  not  there  was  any  evidence  conducing  to  show 
the  guilt  of  appellant  for  this  question  see  section  8-iU  Criminal 
Code  and  note  20  and  caeeF  there  cited 448- 

18.  where  one  Fraverty  testified  upon  the  trial  of  this  case  that  he 
was  so  near  the  parties  at  the  time  the  shot  was  fired  that  blood 
spurted  from  the  wound  inflicted  upon  deceased  upon  his  (wit- 
ness*) clothing  and  the  appellant  Introduced  testimony  to  show 
that  this  witness  was  not  present  at  the  time  of  the  difficulty. 
Held—That  the  Commonwealth  had  the  right  in  corroboration 
of  its  witness  Flaverty  to  show  that  there  was  blood  upon  his 
clothing  and  where  appellant's  witness  did  not  state  what  Flav- 
erty said  to  him  about  it  there  was  no  error 448^ 

14.  where  it  appears  that  the  Commonwealth'  s  attorney  did  not  con- 
nect appellant  in  any  way  with  previous  crimes  in  Bell  county 
this  language:  'That  more  than  a  score  of  men  perhaps  had 
been    killed   in   Middlesborough,    Bell   county,    Kentucky,   and 
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notfalnfi  had  been  said  about  it  because  the  people  up  there  were 

afraid  to  talk  about  it"  was  not  prejudicial  to  appellant 448 

16.  appellant's  defense  upon  this  prosecution  was  that  the  pistol  with 
woich  deceased  was  billed  was  discharged  accidentally  and  with- 
out knowledge  upon  his  part  that  it  was  loaded,  and  it  was  error 
for  the  court  to  omit  the  giving  of  an  instruction  submitting  the 
plea  of  self  defence 637 

16.  the  practical  issue,  sharply  presented,  upon  this  appeal  of  appel- 

lant, who  went  to  Brown's  house  and  when  ordered  nway  shot 
and  killed  the  latter,  was  whether  the  appellant  acted  in  his 
necessary,  or  apparently  necessary,  self  defense,  and  under  the 
evidence  appellant's  right  of  seif -defense,  even  if  his  life  was  in 
peril,  as  he  claimed  when  shot,  depends  upon  the  principle  that 
if  he  brought  about  the  peril  by  his  own  felonious  act,  he  can 
not  justify  the  taking  of  human  life  to  extricate  himself  from  it. 
The  language  of  the  instruction  complained  of  got  before  the 
jury  the  idea  that  one  himself  beginning  a  felonious  attack  upon 
another,  if  bested  in  the  fight,  can  nor,  when  the  battle  turns 
against  him.  stritte  to  save  his  own  life  so  jeopardized.  Appel- 
lant makes  no  claim  to  having  withdrawn  in  good  faith,  nor  is 
it  true  that  his  belief  that  he  was  about  to  be  assaulted  was  by 
the  instruction  allowed  to  justify  the  shooting  of  appellant 647 

17.  the  jury  must  understand,  if  they  comprehend  an?  part  of  their 

dnty,  that  the  law  of  the  nase  was  for  their  guidance,  and  the 
whole  of  it  was  continued  in  the  court's  written  InHtruotione, 
and  that  none  of  these  in.structions  was  paramount  to  the  other, 
but  most  be  read  and  considered  as  a  consistent  whole 648 

18.  the  criticism   of  an    instruction   authorizing  decedent's  right  to 

Srotect  himself  if  he  believed,  and  had  reasonable  grounds  to 
E*lieve,  that  appellant  was  then  and  there  about  to  assault  him, 
is  not  substantkil.  The  pointing  of  a  loaded  gun  at  deceased, 
with  threatening  attitude  by  appellant,  who  was  an  Intruder, 
was  more  than  a  simple  assault,  and  deceased's  belief  was  a 
proper  element  of  his  action  if  he  did  undertake  to  protect  him- 
self   648 

19.  under  Kentucky  Statutes,  section  807.  making  it  a  felony  for  any 

person  to  "willfully  and  maliciously  *  *  *  do  any  act  whereby 
an  engine  or  car  might  be  upset  or  thrown  from  the  track," 
where  a  boy  twenty  years  of  age,  in  stealing  a  ride  on  a  train, 
turned  an  angle  cock  which  applied  the  air  to  the  brake,  which 
had  the  effect  to  stop  the  train,  but  the  proof  shows  was  calcu- 
lated to  bring  it  to  a  sudden  stop  and  throw  it  from  the  track, 
where  there  was  evidence  tending  to  show  that  the  boy  did  the 
act  without  knowledge  of  its  probable  consequences,  and  If  this 
be  true  his  act  was  hot  malicious,  the  court  should  have  given 
an  instruction  to  the  jury  submitting  the  question  as  indicated.  680 

'SO.  op  the  trial  of  one  for  homicide  the  widow  of  the  deceased  is  a 
competent  witness  to  prove  the  dying  declarations  of  her  de- 
ceased husband  made  under  a  sense  of  impending  death 677 

'SI.  a  boy  twelve  years  of  age,  while  not  able  to  define  the  Ipgal  obli- 
gation of  an  oath,  but  did  know  that  by  being  sworn  he  was  re- 
quired to  tell  the  truth  and  would  be  punished  for  it  if  he  did 
not  do  so  is  a  competent  witness  on  the  trial  of  one  for  homicide.  677 

"SS.  whether  one's  religious  training  has  been  so  developed  that  he 
comprehended  his  responsibility  to  God  for  lying  is  not  material 
as  affecting  his  competency  as  a  witness  in  a  oourt  of  justice. 
His  disbelief  or  unbelief  in  deity  may  affect  his  credibility,  but 
not  bis  competency  as  a  witness 677 

^.  nnder  an  indictment  for  shooting  at  random  in  a  public  highway 
the  defendant  may  be  found  guilty  where  it  is  shown  hy  tne  evi- 
dence that  the  highway  in  which  the  shooting  occurred  had  been 
continuously  used  by  the  traveling  public  as  a  matter  of  right 
for  more  than  fifteen  years,  although  it  may  not  have  been 
formally  dedicated  and  accepted  by  the  county  court  as  a  public 
county  road 684 

1S4.  an  indictment  is  not  bad  because  it  charges  the  defendant  with 
'*murder"  instead  of  "willful  murder,"  as  it  is  designated  in 
section  1149,  Kentucky  Statutes.  The  statute  does  not  create  the 
crime  of  murder  or  manslaughter,  but  only  fixes  the  punish- 
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inent  for  the  ooiniiion-law  offense.  The  word  "winful"  In  the 
statute  may  be  considered  tautological  as  willfulness  is  an  essen- 

tial  constituent  of  murder 704 

96.  an  instruction  to  the  Jury  covering  the  offense  of  voluntary  man- 
slaughter, which  uses  the  two  expressions,  "in  sudden  heat  and 
passion,"  and  "without  previous  malioe,"  are  nor  so  antagon- 
istic as  that  the  existence. of  one  excludes  the  other  as  a  motive 
for  crime,  both  being  proper  to  make  clear  to  the  minds  of  the 
jury  that  to  reduce  homicide  from  murder  to  manslaughter  there 
must  not  exist  "malice  aforethought'* 704 

86.  the  use  of  the  expression  in  the  instruction,  "and  which  did  then 

and  there  exclt-e  the  pas^^ions  of  defendant  beyond  contml,"  was 
not  prejudicial  to  appellant's  substantial  rights,  as  requiring  the 
jury  to  perform  a  psychological  task  in  mrasuiing  the  effect  of 
the  provocation  The  law  requires  the  jury  to  ascertain  or  meas- 
ure the  effeot  of  the  provocation  upon  the  mind  of  the  defendant 
in  order  to  believe  the  killing  was  done  in  sudden  heat  and  pas- 
sion    704 

87.  an  admonition  by  the  court  ti)  the   jury  as  to  the  effect  and  pur- 

pose of  a  contradictory  6t«i  tern  en  t  made  by  a  witness,  *7hat  it 
must  not  be  considered  for  any  other  purpose  except  to  impeach 
the  witness,"  need  not  be  in  writing,  but  may  be  made  orally. ..  704 

88.  the  fact   that   the  attorney  for   the   Commonwealth,  in   order   to 

show  that  the  killing  was  unneoestary,  said  to  the  jury  in  his 
closing  argument-  that  "the  appellant  could  have  withdrawn  into 
the  house  thus  escaped  from  his  brother's  knife,"  and  when  ob- 
jected to  the  court  told  the  jury  they  must  be  governed  ty  the 
instructions  and  not  by  the  statement  of  counsel  was  sufficient, 
and  it  was  not  error  in  the  court  to  refuse  to  give  the  instruc- 
tions then  t«mdered   by  appellant,  to  the  effect  that  he  was  not 

bound  to  retreat • 704 

80.  it  was  not  error  in  the  court  to  refuse  to  admit  as  evidence  that 
appellant,  while  in  Missouri,  received  letters  from  his  father  in- 
viting him  to  his  home  in  Kentucky,  as  all  the  evidence  showed 
that  defendant  was  there  with  his  father's  consent  and  approval.  704 

80.  in   this  case,  where  the  aotors  were   brothers,  the   scene  of  the 

tragedy  their  father's  home,  the  witnesses  the  immediate  family, 
the  evidence  being  entirely  contradictory,  it  was  simply  a  ques- 
tion of  which  set  of  witnesses  were  to  be  believed 704 

81.  upon  the  trial  of  appellant  upon  an  indictment  charging  him  with 

grand  larceny,  an  instruction  directing  the  jury  to  find  him 
guilty  if  they  believed  from  the  evidence  that  he  took  and  carried 
away  property  of  the  aggregate  value  of  11,000,  or  property  of  the 
value  of  120,  was  erroneous  because  the  jury  were  warranted  in 
finding  him  guilty  if  the  articles  taken  were  of  the  value  of  120, 
although  the  property  taken  at  no  single  instance  was  of  as  much 
value  as  ISO.  To  constitute  grand  larceny  the  value  of  the  things 
taken  must  be  820.  and  the  taking  must  be  done  at  one  time 74$ 

88.  the  court  should  have  given  an  instruction  upon  petit  larceny 
because  under  the  form  of  the  indictment  and  under  the  evi- 
dence the  jury  might  have  found  defendant  guilty  of  the  latter 
offense 744 

88.  where  evidence  was  admitted  solely  as  affecting  the  credibility  of 
a  witness  the  court  should  have  so  admonished  the  jury,  instead 
of  allowing  it  to  go  as  Fubstantive  evidence  of  appellant's  guilt.  744 

84.  an  indictment  which  charges  that  the  defendant.  William  Finn, 
alias  Thomas  Lowry.  did  unlawfully,  feloniously  and  forcibly 
take,  steal  and  carry  away  one  diamond  pin,  the  mor«  exact  de- 
scription of  same  Is  unknown  to  the  grand  jury,  then  and  there 
the  personal  projjerty  of  W.  K.  Varinn  and  of  the  value  of  885 
and  more,  all  of  which  was  so  feloniously  taken,  stolen  and  car- 
ried away  from  the  person  of  said  W.  R.  Varlan,  without  his 
»  consent  and  against  his  will,  by  force  and  violence  and  putting 
him,  the  said  W.  li.  Varlan,  in  fear  of  some  immediate  danger 
to  his  person,  etc. ,  is  a  good  indictment  for  robbery 771 

86.  a  second  count  in  the  indictnient  which  charges  that  on  the  lOth 
day  of  July,  19>0,  the  said  William  Finn,  alias  Walter  Harvey, 
was  con\icted  of  burglary  in  the  St.ate  of  Wisconsin,  and  on  the 
88th  day  of  February,  he,  the   said  William   Finn,   alias  Tho& 
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Lowry,  alias  Harry  Kamsey,  was  convicted  of  robbery  in  the 
State  of  Louislnoa,  is  not  Kood  in  that  it  is  not  direct  and  cer- 
tain as  requirt'd  by  st'Ction  124,  Criminal  Code,  ae  regards  not 
only  the  party  charged  and  the  offense  charged,  but  the  county 
in  which  the  offense  was  committed,  as  well  as  the  particular 
cironmstanoee  of  the  offense  charged  in  so  far  as  they  are  necee- 

sary  to  constitute  a  complete  offense 771 

96.  good  pleading  in  an  indictment,  where  a  judgment  of  a  court  of 
another  State  is  relied  on,  requires  that  thi;  laws  of  the  State 
under  which  the  judgment  was  rendeied  be  pleaded  so  far  as  to 
show  the  jurisdiction  of  the  court  to  render  the  judgment  relied 
on,  and  that  the  trial  court  in  this  State  may  know  that  the  con- 
victions weie  for  felonies  punishable  by  confinement  in  the  peni- 
tentiary    771 

87.  courts  of   this  State  do  not  take  cognizance  of  the   statutes  and 

jurisdictions  of  courts  of  other  States  unless  pleaded,  and  they 
must  be  pleaded  as  other  facts 771 

88.  where   the  undisputed  evidence  shows  that   the  defendant  delib- 

erately and  without  apparent  cause  shot  and  killed  a  young  girl, 
with  whom  he  was  in  love  and  wanted  to  marry,  but  who  had 
refused  to  marry  him,  and  also  at  the  same  time  mortally 
wounded  his  rival,  who  was  with  the  girl,  the  only  defense  being 
as  to  his  sanity  at  the  time,  the  following  instructions,  given  by 

the  court,  are  held  to  be  proper 786 

99.  *'Xo.  7.  The  court  further  instructs  the  jury  that  the  law  pre- 
sumes every  man  sane  until  the  contrary  is  %hown  by  the  evi- 
dence, and  before  the  defendant  can  be  excused  on  the  grounds 
of  insanity  the  jury  must  believe  from  the  evidence  that  the  de- 
fendant at  the  time  of  the  killing  was  without  sufficient  reason 
to  know  what  he  was  doing,  or  that,  as  the  result  of  mental  un- 
soundness, he  had  not  then  sufficient  will  power  to  govern  his 
aftion  by  reason  of  some  insane  impulse  which  he  could  not  re- 
sist or  control ...   785 

40.  *'No.  8.  The  court  further  instructs  the  jury  that  although  they 

may  believe  from  the  evidence  that  the  defendant  at  the  time  of 
the  killing  of  Emma  Wutkins  was  without  sufficient  power  to 
govern  his  action  by  reason  of  some  impulse  which  he  could  not 
resist  or  control,  yet  if  they  further  l)elieve  from  the  evidence 
that  such  lack  of  reason  to  know  right  from  wrong,  or  such  in- 
sufficient will  power  to  govern  hi«  actions,  or  to  control  his  im- 
pulses, arose  alone  from  voluntary  drunkenness,  but  not  from 
unsoundness  of  mind,  they  should  not  acquit  the  defendant  on 
the  ground  of  insanity" ,.    786 

41.  letters  taken  from   the  posseFsinn  of  defendant  at  the  time  of  his 

arrest,  which  he  admitted  were  given  to  him  by  the  deceased, 
which  tend  to  establish  the  cause  of  jealousy  on  his  part,  and 
tend   to  furnish  a  motive  for  the  killing,  are  clearly  admissible 

in  evidence 786 

43.  on  the  motion  of  defendant  in  a  ciiminal  prosecution  for  a  change 
of  venue  'the  burden  is  on  him  to  show  that  he  can  not  get  a  fair 
trial  in  the  county  where  the  indictment  was  found.  The  mo- 
tion is  addresfsed  to  the  sound  dlFcretion  of  the  court,  and  this 
court  will  not  interfere  with  its  di-cretion  unless  it  be  made  to 
appe;r  with  reasonable  certaiuty  that  there  was  a  manifest  eiror 
on  the  part  of  that  court  in  its  decision  of  the  question 788 

43.  where  ou  a  8i>cond   tiial   of  a  defendant   indlctt^d  for   murder  a 

witness  who  testified  on  the  former  trial  was  absent  and  the  de- 
fendant filed  an  affidavit  stating  he  can  provt^  additional  facts  by 
the  absent  vvitnesfl  (reciting  them)  that  are  material  to  bis  de- 
fense and  tlint  can  not  be  proved  by  any  other  witness,  it  was 
error  in  the  court  to  refuse  to  ^rant  the  defendant  a  continuance 
becanse  he  would  not  consent  for  the  t^tenogrnphic- report  of  the 
testimony  of  such  witness,  made  on  the  former  trial,  to  be  used 
aa  his  evidence  on  the  tiial  then  pending  . .    ..  788 

44.  the  fact  tlmt  it  was  shown  on  the  motion  for  n  new  trial  that  two 

of  the  jurors  had  e:cpre8.sed  opinions  before  the  trial  that  the  de- 
fendant was  guilty  of  the  charge  and  ought  to  be  locked  up  or 
banged,  can  not  be  reviewed  by  this  court  under  section  281, 
Criminal  Code,  which  provides  that  the  decision  of  the  lower 
court  upon  a  motion  for  a  new  trial  shall  not  be  subject  to  ex- 
ception   % 789 
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45.  a  statement  by  a  witness  in  regrard  to  the  reputation  of  a  wltnese 
for  defendant  that  one  Spanldlng  had  told  him  that  such  witnees 
hnd  Bwom  to  a  lie  was  incompetent,  and  should  have  been  ex- 
cluded by  the  court 789 

6.  a  statement  by  the  attorney  for  the  Commonwealth  in  his  closing 
argument  to  the  jury  that,  *'if  you  oonvict  the  defendant,  in  ray 
opinion,  a  more  damnable  villian  never  entered  the  doors  of  the 
penitentiary,"  though  rebuked  by  the  court,  who  told  the  jury 
that  it  ought  not  to  influence  them,  was  especially  improper, 
because  outside  the  record,  grossly  abupive  of  the  prisoner  at  the 
bar,  and  so  highly  inflammatory  in  spirit  and  utterance  as  to  be 
calculated  to  excite  the  passions  and  prejudices  of  the  jury 789 

47.  where  the  proof  showed   that  appellant  struck  and  kicked  the  de* 

ceased,  from  the  effects  of  which  she  in  a  few  days  thereafter 
died,  in  addition  to  an  instruction  upon  the  question  of  murder, 
manslaughter  and  self  defense  the  court  should  have  given  an  in- 
struction upon  involuntary  manslaughter  because  the  beating 
may  have  been  done  without  the  intention  of  producing  death. ..  794 

48.  hands  and    feet  are  not   deadly  weapons  within   the  meaning  of 

the  law,  and  when  death  results  unintentionally  from  their  use 
In  an  assault  the  result  is  not  murder,  but  involuntary  man- 
slaughter, and  whether  or  not  murder  or  involuntary  man- 
slaughter resulted  was  a  question  for  the  jury,  and  it  was  error 
to  refuse  to  instruct  as  to  involuntary  manslaughter  . 794 

49.  on  the  trial  of  appellant,  who  was  jointly  indicted  with  another 

for  murder,  where  there  was  no  evidence  that  the  accused 
sought  or  provoked  the  diflflculty,  it  was  error  in  the  court,  after 
giving  the  usual  and  proper  instructions  as  to  murder,  man- 
slaughter and  self  defense  and  defense  of  another,  to  add  to  the 
self  defense  instruction:  "Unless  you  shall  further  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant, 
Paul  Carnes,  first  willfully  and  feloniously  assaulted  the  de- 
ceased with  n  deadly  weapon,  a  pistol,  and  in  so  doing  thereby 
made  the  harm  ur  danger,  if  any  there  was.  towards  him  or  his 
codefendant  necessary  or  excusable  on  the  part  of  deceased  and 
those  acting  with  him,  If  any,  in  which  event  you  can  not  ex- 
cuse the  defendant  upon  the  ground  of  self  defense  or  apparent 
necessity."  As  the  evidence  conduced  to  show  that  appellant 
.  fired  first  the  jury  probably  understood  that  the  court  meant  by 
this  instruction  that  if  accused  fired  first,  it  was  the  assaulting 
referred  to  by  the  court  in  the  instruction  quoted,  and  that, 
therefore,  the  accused  was  deprived  of  the  right  of  self-defense. 
The  court  should  have  omitted  the  qualification  in  the  instruc- 
tion named 1905 

60.  the  court  erred  in  permitting  the  attorney  for  the  Comiuon wealth 
to  repeatedly  ask  the  appellant,  against  his  objection,  why  he 
did  not  leave  the  store  and  go  home  when  he  found  deceased 
there.  As  the  court  overruled  the  appellant's  objection,  it  may 
have  led  the  jury  to  believe  that  the  court  was  of.  the  opinion 
that  appellant,  by  going  home,  could  have  avoided  the  difBcalty 
and  the  jury  may  have  been  impressed  with  the  idea  that  it  was 

the  legal  duty  of  the  appellant  to  have  done  so        1206 

DAMAQKS-See  Contract.  19;  Master  and  Servant;  Telegram,  4,  9,  10— 

1.  in  this  action  to  recover  dnmages  for  the  injury  to  his  property 
by  apell:int*s  sawmill,  the  evidence  showing  that  the  chute  that 
carried  off  the  dust  was  so  built  as  to  deposit  the  saw  dust  within 
a  few  feet  of  appellee's  lot;  that  finer  particles  of  it  invaded  his 
house,  injuring  his  furniture,  clothing,  etc.,  killed  his  garden; 
it  was  not  improper  to  permit  the  plaintiff  upon  the  trial  to 
prove  that  other  mills  burnt  their  dust,  as  the  tendency  of  this 
evidence  was  to  sho\^  that  there  was  another  and  a  proper  way 
to  dispose  of  the  saw  dust 108 

d.  In  this  action  to  recover  damages  for  the  death  of  appellee's  intes 
tate  it  is  not  a  defense  that  deceased  was  at  work  under  an  inde- 
pendent contractor,  as  the  furnishing  of  the  wheel,  the  bursting 
of  which  killed  him,  its  shafting  and  power,  were  all  under  the 
supervision  of  appellant 186 

8.  in  tnis  action  the  evidence  showing  that  the  deceased  told  the 
foreman  that  his  machine  was  out  of  level,  and  needed  new  ap- 
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pUaDces;  thnt  he  made  the  repairs  the  night  before  the  accident, 
and  that  when  he  went  to  oil  it  he  took  .the  precautions  to  keep 
the  belt  from  rnnning  over  on  another  pulley  so  it  would  not  be 
Ftarted,  show  that  he  was  conscious  of  the  danger  he  was  in,  and 
this  being  true  his  death  was  the  proximate  result  of  his  own 
negligence 188 

4.  it  is  the  duty  of  the  master  to  furnish  the  pervnnt  with  reasonably 

safe  machinery  for  his  work.  Not  thiit  such  machinery  may  not 
be  dangerous  In  its  use,  even  when  properly  used,  but  it  must  be 
in  reasonable  fit  oondition  for  the  use  in  which  it  is  employed, 
and  must  be  kept  in  reasonable  repair.  The  servant  is  not  bound 
to  increase  the  hazard  of  hjs  employment  by  working  at  ma- 
chinery or  with  tools  in  unfit  condition,  Init  where  he  knows  of 
the  danger  and  conditions  without  complaint,  or  without  bring- 
ing it  to  the  master's  attention,  he  af:Hum*s  for  the  time  the  in- 
creased hazard  in  addition  to  the  oriUntiry  risks  of  his  employ- 
ment   108 

5.  as  to  Jefferson  county,  the  fiscal  court,  the  county  judge  and  jus- 

tices of  the  peace  and  jailer,  tho  rule  is  that  neither  the  county 
judge,  the  flpcal  court,  nor  county  ofTicers  are  liable  to  a  person 
injured  from  ctefects  in  the  county  highway,  bridges  or  other 
structures  which  the  county  is,  by  law,  required  to  maintain; 
that  an  elevator  is  a  necessity  in  a  five  story  building,  and  the 
fiscal  court  had  jurisdiction  to  have  it  built  for  the  comfort  and 

convenience  of  holdinjj  the  courts 609 

^.  as  the  contract  of  the  Fidelity  and  Casualty  Co.  was  only  to  in- 
demnify the  county  and  fiscal  court  against  loss,  no  action  can 
be  maintainnd  against  ic  by  theplaintifiF  where  neither  the  county 
nor  the  fiscal  court  are  liable 600 

7.  where  a  defendant  sells  a  thing  which  he  knows  is  dangerous  and 

conc(>a]s  the  danger  frmn  the  purchaser,  a  different  question  is 
presented.  But  this  doctrine  is  not  to  be  applied  io  the  fall  of 
an  elevator  which  is  chnrged  to  be  due  concurrently  to  its  de- 
fectiveness and  the  unsklllfulness  and  gross  neftligence  of  the 
operator  in  using  it 600 

8.  the  evidence  in  this  case  showing  that  the  injury  to  appellee  re- 

sulted from  a  defective  oonptructlon  of  appellant's  gas  box,  and 
th«*re  being  evidence  that  the  injury  was  permanent,  while  it  is 
difHculc  to  determine  the  proper  compensation  which  should  have 
been  awarded,  the  judgment  will  not  be  disturbed  on  the  ground 
of  its  being  excessive,  it  being  the  province  of  the  jury  to  deter- 
mine its  extent 885 

9.  the  mere  fact  that  the  court  would  not  have  fixed  the  damages  as 

high  as  the  jury  did  is  no  reason  for  setting  the  verdict  aside 
and  granting  a  new  trial.  To  juHtify  such  a  course  it  must  be 
apparent  that  the  action  of  the  jury  was  influenced  by  passion  or 
prejudice,  and  this  fact  does  not  appear  here 886 

10.  where  a  child  eleven  or  twelve  years  old  broke  her  leg  in  jumping 

from  a  pile  of  lumber  and  breaking  into  a  sewer,  which  had  been 
constructed  in  a  public  alleyway  of  a  city  without  the  consent  of 
the  city,  by  the  owner  of  a  lumber  plant  adjoining  the  alley,  for 
bis  own  'convenience  in  drawing  the  surfaoe  water  from  his  lot, 
which  sewer  was  constructed  of  plank  which  had  been  allowed  to 
b^me  rotten,  it  was  the  duty  of  the  owner  of  the  plant  to  keep 
the  sewer  in  safe  condition,  and  such  owner,  and  not  the  city,  is 
liable  in  an  action  for  damages  for  such  injury 008 

11.  the  fact  that  the  sewer  was  constructed  by  a  former  owner  of  the 

plant  for  the  use  and  convenience  of  the  plant,  and  which  was 
maintained  by  him  during  his  ownership,  will  not  excuse  his 
vendee  from  liability,  who  continued  to  use  the  sewer  and  failed 
to  thereafter  keep  It  in  repair,  as  he  was  liable  for  its  repair, 
and  the  fact  that  it  was  kept  in  repair  by  the  former  owner,  ah 
agreement  that  he  should  keep  it  in  repair  was  implied  . .  004 

13.  the  fact  that  the  child  was  playing  in  the  alleyway  when  injured 
is  no  defense  to  her  action  for  damages  for  the  injury.  In 
crowded  cities  the  use  of  the  public  streets  and  alleys  for  pur- 
poses of  recreation  and  pleasure  by  children  and  others  may  be 
regarded  a  public  necessity,  so  long  as  such  use  does  not  impinge 
upon  the  rights  of  others  to  use  them,  and  such  users  are  entitled 
to  have  them  in  a  reasonably  safe  condition 004 
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15.  an  inetruotion  to  the  Jury  that  they  could  find  puDitlve  damages 

against  appellant  If  they  should  believe  from  the  evidence  that 
the  injury  complained  of  was  the  result  of  gross  negligence,  was 
error,  and  should  not  be  given  when  there  was  no  evidence  what* 
ever  of  gross  negligence,  and  while  this  court  might  be  of  the 
opinion  that  the  verdlot  rendered  was  no  more  than  would  com- 
pensate the  plaintiff  for  the  pain  endured  and  the  impairment  of 
her  capacity  for  laboring  .and  earning  money  as  the  result  of  the 
injury,  we  do  not  feel  warranted  in  saying  that  some  part  of  the 

verdict  was  not  given  by  way  of  punishment 904 

14.  evidence  showing  that  appellant,  who  was  hurt  by  being  struck 
by  a  piece  of  timber  as  it  was  being  moved  by  a  derrick,  stated 
up'in  the  trial  that  he  never  paid  any  attention  to  the  moving  of 
the  limber;  that  he  expected  to  get  out  of  the  way  before  it 
reached  him,  it  appearing  that  he  had  ample  time  to  get  out  of 
the  way  from  the  time  the  liftiug  of  the  timber  began  until  it 
reached  him,  he  was  guilty  of  such  negligence  as  to  authorize  a 
pcremptor^F  instruction  upon  the  trial  in  which  he  sought  dam- 
ages against  appellee  for  the  injury  inflicted ...  948 

16.  in  an  acrinn  acainst  a  coal  ntining  company  by  an  administrator 

for  the  killing  of  his  intest^ite  by  a  falling  ''stump.*'  an  instruc- 
tion upnn  rnntribut.(!ry  negligence  should  have  been  given.  The 
work  of  tnking  out  "stumps'*  in  a  coal  mine  is  hazardous,  only  ■ 
experienred  men  are  put  at  such  work,  and  they  must  exercise 
prucaution;  and  whether  the  deceased  used  proper  care  was  a 
.question  for  the  jury,  which  they  might  determine  from  the  cir- 
cumstriniu  s  of  the  falling  of  the  roof  as  well  as  the  testimony  of 
the  witnesses  ...    ...  1117 

16.  an  instruction  that  assumed  that  the  mine  was  in  a  dangerous 

condition  was  objectionable — ...  1117 

17.  statements  of  the  section  boss  made  upon  the  day  of  the  accident 

were  not  competent  as  substantive  evidence  against  appellant  ...1117 

DEBTOR  .A.NI)  CRKDi  TOR— See  Attachments. 

DECEASKD  PKHSONS-Sne  Evidence.  2— 

1.  declarations  by  a  person,  since  deceased,  and  who  was  suffering 
from  a  physical  injury,  made  to  her  physician,  as  to  an^vtlilng  it 
was  necessary  for  hini  to  know  in  ordet  to  treat  her  injuries  in- 
telligently, are  competent  td  be  iilven  in  evidence  as  part  of  the 

res  gesta;     . .  224 

8.  if  the  patient  is  suffering  it  is  necPFsary  for  the  physician  to  know 
where  the  pain  is  and  its  character;  also  how  the  injury  was 
inflicted,  whether  by  a  blow  on  the  head  or  how  she  was  other* 
wise  hurt;  but  it  was  wholly  immaterial  to  his  understanding  of 
the  case  whether  she  fell  on  a  bridge  or  on  ice,  or  elsewhere,  and 
•statements  by  her  to  her  physician  as  lo  where  she  fell  are  in- 
competent   ...  224 

DEED  BY  HUSBAND  TO  WIFE—See  Husband  and  Wife— 

where  a  husband  made  a  di^ed  conveying  one-half  of  certain  rpal  es- 
tate to  his  wife  and  the  other  half  to  hi^  stepdaughter,  reserving 
a  life  estate  therein  in  all  of  ihe  properly,  but  did  not  deliver  the 
deed  to  either  of  the  grantees,  nor  apprise  either  nf  them  of  its 
execution,  but  did  subsequently  give  his  wife  a  sealed  envelope 
containing  said  deed  with  the  request  to  hold  it  for  him  until  he 
called  for  it,  but  without  informing  her  of  its  contentf^  snch 
acts  did  not  divest  the  grantor  of  control  or  dominion  over  the 
deed,  and  was  not  an  acceptnnce  by  the  wife  of  the  deed  either 
for  herself  or  for  the  other  grantee Ill 

DEED.S— See  Infants.  (>:  Notice- 

1.  where  a  house  and  lot  in  this  State  was  conveyed   by  a  mother  to 

her  daughter,  and  the  deed  left  by  the  grantor  with  hei  asent  in 
this  State  for  record  in  the  county  where  the  property  was  sit- 
uated, and  it  wns  so  recorded,  the  presumption  arises  that  there 
was  both  a  delivery  and  acceptance  of  the  deed ...   124 

2.  a  deed  nuide  by  a  s<»n   and    heir  to  his  undivided    interest  in  land 

which  had  descended  to  him  from  his  deceased  father  in  which 
the  son's  wife  did  not  join,  does  not  divest  the  wife  of  her  con- 
tingent rifzht  to  dower  in  her  husband's  interest  therein    226 

8.  a  deed  made  by  a  married  woman  of  her  interest  in  land  de- 
scended to  her  from  her  deceased  father,  in  which  the  husband 
did  not  join,  is  void,  as  a  married  woman  can  not  alone  convey 
her  real  estate 227 
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4.  the  deed  of  an  *'exceptanoy"  to  land  that  a  child  may  inherit  from 
a  parent,  made  while  the  parent  is  living  is  void 2ST 

6.  a  father  conveyed  land  to  his  daiif(hter  and  her  son,  the  daughter 
then  having  another  child  (who  was  a  daughter),  and  thereafter 
when  both  children  became  of  age  the  mother  and  son  decided  to 
convey  one-third  of  the  land  to  the  daughter,  who  was  then  mar- 
lied,  and  the  mother  also  had  remarried,  and  in  making  deeds  of 
partition  the  draftsman,  in  preparing  the  deeds,  by  mistake  con- 
veyed the  mother's  lot  to  her  and  ner  husband,  and  the  daugh- 
ter's lot  to  her  and  her  husband.  In  an  action  on  a  mortgage 
executed  by  the  husbands  of  the  mother  and  daughter,  respec- 
tively, on  the  land,  in  which  their  wives  did  not  join,  and  in  five 
years  after  the  making  of  the  deed  of  partition  aforesaid.  Held— 
It  was  error  to  enforce  said  mortgage  where  in  a  defense  by  the 
two  wives  it  was  alleged  and  proven  that  the  conveyance  to  the 
husbands,  respectively ,  was  made  by  mistake,  and  the  mortgagee 
knew  of  said  mistake  at  the  time  of  the  execution  of  the  mort- 
gage   67tl 

6.  where  a  deed  to  a  schoolhouse  lot  shows  that  it  was  made  for  the 

consideration  of  $8.5,  paid  in  hand,  although  it  purports  to  con- 
vey the  lot  to  the  "trustees  of  a  school  for  the  use  and  purposes 
herein  expressed  and  for  no  other  use  whatsoever,"  such  deed 
shows  that  the  grantor  was  not  a  donor  of  a  charity  The  con- 
veyance was  made  for  a  valuable  consideration  and  for  a  pre- 
sumptively commensurable  consideration,  without  any  leserved 
reversion  and  in  such  case  the  property  does  not  revert 61T" 

7.  a  deed  was  made   by  Kobert  Gee  r^e  and  wife  in   18H5  tn  Jas.  D. 

George  for  six  tracts  of  land,  containing  640  acrea,  in  which  the 
habendum  clause  contained  the  following  reservation:  "To  have 
and  to  hold  the  said  tract  or  parcel  of  land  with  its  appur- 
tenances unto  the  said  Jas.  D.  George  and  his  heirs  forever,  with 
the  exception  of  all  the  coal  banks,  and  the  said  Bobt.  George 
and  wife  holding  the  right  to  them,  and  the  privilege  of  a  way 
to  the  different  hanks  of  coal  with  a  wagon  and  team."  Held — 
In  view  of  the  entire  language  and  the  circumstances  under 
which  it  was  made,  when  the  grantor  reserved  all  the  coal  banks 
he  referred  to  the  veins  of  coal  under  the  ground,  and  not  merely 
to  such  as  had  been  opened,  as  there  had  been  little  or  no  devel- 
opment of  coal  land  at  that  time,  and  the  purpose  of  the  grantor 
wa^  to  reserve  the  coal  under  the  land    ..  80i 

8.  a  deed  was  executed  by  B.  to  N.  for  land  in  which  D.  retained  a 

life  interest,  and  said  deed  was  delivered  to  G.,  with  written 
directions  signed  by  both  grantor  and  grantee  that  G.  should 
surrender  it  to  the  grantor  whenever  it  shoulld  be  demanded  by 
him,  and  the  grantor  then  had  the  right  to  destroy  it;  but  if  not 
so  demanded  by  grantor  in  his  lifetime  it  should  then  be  filed  by 
G.  in  the  proper  office  for  record.  The  grantor  died  leaving  a 
will  which  was  executed  before  the  deed,  and  without  having 
demanded  the  deed  from  G.,  or  in  any  way  undertaking  to  cancel 
it,  and  upon  the  death  of  grantor  G.  filed  the  deed  for  record  In 
the  proper  ofifioe.  Held— That  the  deed  and  written  contract 
must  be  read  together,  ffnd  by  same  the  grantor  vested  the  f(e  in 
the  grantees,  reserving  to  himself  a  life  estate,  with  power  to 
cancel  the  deed  In  a  certain  way,  and  the  deed  not  hu\ing  been 
defeated  in  the  manner  prescribed,  became  absolute  at  Ms  death.  1049^ 

9.  a  deed   made  March  21,  1885,  by  Eli   Hall   and  wife   to   their  son, 

Joseph  Hall,  the  granting  clause  of  which  rendp  as  follows: 
•*Thi8  Inflenture,  made  and  entered  into  by  Eli  Hall  and  Polly 
Hall,  of  the  first  part,  and  Joseph  Hall  and  his  children,  of  the 
second  part,"  all  of  Letcher  county,  Kentucky,  for  WH)  acres  of 
land.  The  habendum  clause  is  as  follows:  "We,  the  party  of  the 
first  part,  doth  bargain,  sell  and  convey  the  above-named  tract  of 
land,  and  will  warrant  and  defend  the  title  of  the  same  from  us. 
and  our  heirs  and  assigns  and  from  all  others  unto  the  said 
Joseph  Hall  and  his  children  forever,  etc."  At  the  date  of  the 
conveyance  Joseph  Hall  had  some  children  living  and  others 
were  subsequently  born.  Held— That  Joseph  Hall  was  entitled 
only  to  a  life  estate  in  the  land,  and  his  children  born,  and 
:  thereafter  born,  take  the  remainder  in  fee 118& 
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Depositions— 

while  the  VirKinia  officer  in  bis  certifloate  to  the  depoFitiong  does 
not  certify  thitt  the  witnesses  were  sworn,  he  does  so  sttite  in  the 
caption,  and  the  whole  deposition,  including  the  caption,  must 
be  read,  and  when  so  reod  it  sufficiently  appears  that  the  wit- 
nesses were  sworn 254 

DESCENT-See  Wills,  3. 

DEVICE— See  Local  Option,  9., 

DEVISE- 

where  decedent  devised  so  much  to  appellant,  but  such  devise  was 
not  equal  to  the  whole  debt  dnimed  by  him,  a  demurrer  was 
propel ly  sustained  to  a  plea  at  the  devise.  If  the  m<ine"o  was  due 
by  contract  the  deceased  had  nn  riftht  to  attach  conditions  to  its 
payment  as  was  done.  Moreover,  the  will  contains  express  pro- 
visions as  to  the  payment  of  debts,  and  this  fact  negatives  the 
idea  that  the  beque.st  was  intended  as  a  payment    18 

DISTILLKRIES-See  Local  Option.  11. 

DIVORCE— See  Husband  and  Wife.  1,  11. 

OIVORCE  AND  ALIMONY— See  Husband  and  Wife,  1,  U-- 

1.  while  the  action  of  the  ohancellor  in  granting  the  divorce  in  this 
case  can  not  be  revised,  he  should  have  adjudged  appellant  ali- 
mony. She  was  turned  out  without  anything  and  without  suffi- 
cient excuse.  The  appellee  is?  worth  fa,500  after  the  payment  of 
his  debts  and  had  capacity  to  earn  money,  while  she  has  little  or 
no  such  capacity.  From  the  circumstances  an  allowance  to  her 
of  $1,000  would  be  reasonable,  and  this  should  be  adjudged  her  ..  616 
S.  in  an  action  divorcing  the  husband,  on  the  ground  of  abandon- 
ment by  the  wife  for  one  year,  it  appearing  that  the  husband 
was  in  fault,  the  wife  was  entitled  to  alimony,  and  the  husband 
having  sold  a  part  of  his  property  and  carried  away  the  proceeds, 
leaving  his  wife  in  possession  of  real  estate  worth  frcmi  $4,500  to 
$5,000,  of  the  rental  value  of  $40  to  $46  per  month  for  the  support 
of  herself  and  two  minor  children,  the  use  of  which  the  court  ad- 
judged to  the  wife  as  well  as  the  custody  and  control  of  their 
two  infant  children,  on  appeal  by  the  husband  on  the  ground  of 
excessive  alimony  and  the  custody  of  the  children,  the  judgment 
of  the  lower  court  is  affirmed,  the  court  having  reserved  the 
right  to  modify  the  judgment  as  to  care,  custody  and  support  of 
the  children,  and  as  to  the  title,  use  and  control  of  the  property.  583 
-^.  where  the  husband  died  before  a  judgment  of  divorce  and  alimony 
that  had  been  agreed  upon  betwoen  him  and  his  wife  ^as  ren- 
dered, she  owned  a  potential  right  of  dowei  in  his  lands,  and  can 
not  be  barred  of  this  by  a  verbal  contract,  and  the  contract  relied 
upon  in  settlement  of  her  claim  being  void  as  to  the  land,  it  was 
void  as  to  all  of  his  property,  but  the  court,  instead  of  adjudging 
a  sale  of  the  part  of  the  land  l)elonging  to  her  and  the  payment 
of  the  proceeds  to  her,  should  have  allotted  dower  to  her  for  life.  096 
4.  where  one  conveyed  land  upon  a  condition  which  was  not  fulfilled 
and  died  with  the  legal  tide  in  him,  a  delivery  of  the  deed  by 
his  widow  can  not  be  made  without  the  consent  of  all  of  the 
parties  to  the  transaction,  because  she  can  not,  by  her  election, 
make  a  contract  for  them,  and  the  putchasei.  under  such  a  con- 
tract, is  entitled  to  a  return  of  the  money  paid  by  him,  with  in- 
terest, and  must  be  charged  with  a  reasonable  rent  for  the  land 
while  he  had  it  in  possession 006 

DOMESTIC  RKLATIONS— See  Master  and  Servant,  9,  12. 

DOMICIL?:- See  Infants,  1. 

DRUGGISTS- 

1.  in  an  action  b  y  the  administrator  against  a  druggist  for  causing 
the  death  of  his  intestate  by  selling  her  strychnine  for  morphine, 
and  which  was  administered  t.o  her  by  her  nurse,  without  the 
knowledge  of  either  herself  or  nurse  that  it  was  strychnine,  it 
was  error  In  the  court  to  strike  out  of  the  petition  the  averment 
that  the  defendant,  Mudd,  who  sold  and  delivered  the  strych- 
nine, ''wrapped  it  in  a  pap<*r  without  any  mark  or  lable  on  the 
outside  of  the  package,  designating  the  name  of  the  poison  con- 
tained therein,  or  the  name  of  any  antidote  therefor:  that  at  the 
time  he.  Mudd,  was  not  a  registered  pharmacist,  nor  did  he  ba\e 
a  certificate  of  registration  from  the  Kentucky  State  Board  of 
Pharmacists  authorizing  him  to  sell  or  dispense  drugs,  medicines 
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DRUGGISTS— Continued.  Page^ 
or  poisons,  nor  was  he  at  the  time  lef^allj  authorized  by  law  to 
sell  or  dispense  diugs,  medicines  or  poisons;  that  at  said  time 
defendant  Mudd  did  not  make  any  Inquiry  ns  to  the  purpose  for 
which  said  strychnine  was  to  be  used,  nor  did  he  Ratisfy  himself 
that  said  poison  was  to  be  used  for  legitimate  purposes*'    41^ 

5.  the  failure  to  observe  a  statutory  regulation  in  the  sale  of  poison- 

ous drugs  ie  per  se  a  neglect  cf  duty  as  well  as  neglect  of  care, 
and,  where  special  damage  flows  frum  it,  there  e^Linis,  prima 
facirt.  a  case  of  actionable  negligence  and  it  is,  therefore,  a  mn- 
teiial  and  appropriate  averment  in  setting  out  a  cause  of  action 
to  have  charned  a  specific  breach  uf  the  statute  although  defend- 
ants may  have  been  otherwise  negligent  in  the  traubaction  so  as 
to  have  been  liable  to  the  plain  tin  therefur ...  411^. 

3.  in  an  action    hy  an  administrator  agaiust  druggists  for  causing 

the  death  of  his  intestate  by  selling  her  strychnine  for  morphine, 
it  was  error  in  the  court  to  strike  from  the  petition  an  allegation 
that  ''plaintiff's  intestate  was  caut-ed  to  suffer  intense  pain  and 
anguisn  in  consequence  of  having  had  the  strychnine  given  to 
her."  The  proper  practice  was,  by  motion,  to  require  the  plain- 
tiff to  eleot  whether  he  would  prosecute  his  action  for  his  "in- 
testate's death*' or  for  her  "pain  and  suffering".   ..  411^. 

4.  where  death    is  caused   by  the  negligent  sale   by  a   druggist  of 

strychnine  for  morphine,  which  was  negligently  administered  to 
the  deceased  by  her  nurse,  it  was  error  for  the  court  to  instruct 
the  jury  that  ''if  they  believed  from  the  evidence  that  the  dece- 
dent or  her  agents,  or  servants  acting  for  or  attending  on  her, 
negligently  failed  to  open  the  package  (containing  the  strych- 
nine), or  negligently  failed  to  h'ok  at  the  label  thereof,  or  negli- 
gently failed  to  discover  the  nature  and  warning  of  said  label  or 
negligently  failed  to  examine  the  character  of  the  drug  purchased 
and  adminirsteied  to  the  decedent,  then  in  law  the  decedent  is 
chargeable  with    contributory  negligence,  and  in  that  event  the 

law  is  for  the  defendant,  and  the  jury  should  so  And" 41li- 

6.  if  decedent  herself  was  so  negligent  in  the  matter,  but  foi  which 
the  injury  to  her  would  not  have  occurred,  her  estate  ought  not  to 
recover,  under  the  rule  of  contributory  negligence  prevailing  in 
this  State,  but  the  fact  that  her  nurse  or  attendant  was  ue(:iii;ent 
in  administering  the  strychnine  to  her,  will  not  excuse  the  con- 
current negligence  of  the  druggist  in  furnishing  the  drug 
whereby  the  wrong  drug  was  provided.  Both  the  servant  and 
the  druggists  in  such  case  are  joint  tort  feasors,  and  both  liable 
in  damages 419^: 

6.  the  jury  enould  have  been  instructed  that  if  the  defendant,  Mudd, 

who  was  not  a  licensed  pharmacist,  sold  to  Allen  Sutton,  for  his 
mother,  strychnine,  in  quantity  of  five  grains  or  more,  without 
inquiring  the  purpose  for  which  it  wag  intended,  and  without 
entering  in  a  book  kept  for  that  purpose  the  name  and  residence 
of  the  buyer,  the  name  of  the  article,  the  quantity  sold,  and  the 
purpose  for  which  it  was  intended,  and  that  Nannie  Sutton 
came  t'>  her  death  by  reason  of  such  failure,  if  any  there  was,  the 
law  is  for  the  plaintiff,  and  the  jury  should  so  find 412 

7.  a  druggist  and  nis  customer  are  not  under  the  same  degree  of  care 

In  the  furnishing  and  taking  of  poison.  The  latter's  duty  is  to 
exercise  ordinary  care  for  his  own  safety,  while  the  former  is  re- 
quired to  exerci(>e  the  highest  degree  of  care  for  the  safety  of  the 
public  dealing  with  hini 412 

DYING  DECLARATIONS— See  Criminal  Law,  20,  22. 

EASEMENT— 

1.  in  an  action  by  appellant  claimins  an  easement  by  prescription 

over  an  adjacent  private  alley  as  an  appurtenant  to  his  lot,  and 
charging  that  appellee  had  obstructed  it  by  building  a  fence 
across  it,  an  answer  by  appellee  denying  that  appellant  owned  or 
had  ever  used  the  ptissway  as  a  matter  of  right,  or  at  all,  and 
that  as  agent  of  the  owners  of  the  fee  in  thep:issway  he  had  built 
the  fence  across  it,  presented  a  good  defense  to  the  action 689. 

2.  where  appellant  had  erected  a  barbed  wire  fence  along  appellee's 

easement  without  bis  consent,  under  the  provisions  of  section 
1784.  Kentucky  Statutes,  he  was  properly  enjoined  from  main- 
taining such  fence 78^ 
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GASEMENT—ContiDued.  Page. 

8.  the  e^ideDoe  clenrlj  establishioff  the  use  of  the  passway  Id  oon- 
troTersy  by  presoription,  appellant  has  do  cause  to  complaiD  of 
the  judgmeDt  flxiDg  the  width  of  the  passway  at  eighteen  feet. . .  788 

ELECTIONS— See  Local  Option,  2,  8,  4,  5,  6,  7.  8— 

1.  in  an  election  contest  where  the  returns  of  a  precinct  were  signed 

only  by  the  clerk  of  the  election,  but  on  the  trial  the  other  officers 
testiSed  to  their  ncouracy.  and  offered  to  sign  them,  this  was  not 
sufficient  to  justify  the  throwing  out  of  the  precinct.  The 
officers  should  have  been  allowed  to  sign  the  returns,  but  the 
failure  of  the  court  to  have  this  done  worked  no  substantia] 
prejudice  to  appellant 588 

2.  while  in  some  cases  where  men  were  allowed  to  vote  on  the  table, 

signs  were  made  in  some  way,  b^  somebody  on  both  sides,  to 
those  on  the  outside,  indicating  how  such  votes  were  cast,  still 
this  did  not  occur  often,  and  the  ends  of  justice  would  seem  to 
be  done   by  throwing  out  the  vote  cast  on  the  table,  where  the 

voter  was  not  sworn,  and  not  throw  out  the  precinct 688 

8.  under  Kentucky  Statutes,  section  1476,  providing  that  where  one 
is  '*so  physically  disabled  as  to  be  unable  to  mark  his  bollot  and 
shall  so  declare  on  oath."  the  judges  of  the  election  must  .decide 
as  to  what  is  "sufficient  physical  disability"  if  the  voter  is  sworn 
and  states  that  he  is  physically  unable  to  mark  his  ballot,  and 
such  vote  must  be  counted  although  the  judges  may  err  in  their 
judgment  as  to  such  disability.  The  question  must  be  decided 
by  them  in  the  exercise  of  their  discretion,  and  the  voter  is  not 

to  be  disfranchised  because  they  make  a  mistake 688 

4.  the  election  law  of  October  '<24,  lOOO,  Kentucky  Statutes,  section 
1596a,  subsection  2,  provides  that  the  sheriff  of  the  county  by  vir- 
tue of  his  office  shall  be  a  member  of  the  election  board,  *  *  * 
and  it  provided  that  "where  there  is  no  sheriff,  or  where  from 
other  cau.ees  the  sheriff  can  not  act  the  circuit  clerk  shall  act  In 
his  place."  By  an  act  approved  March  22,  lfl04.  the  words  last 
above  quoted  were  changed  so  as  to  read  as  follows  -  "In  counties 
where  there  is  no  sheriff,  and  in  counties  containing  cities  of  the 
second  class,  or  where  from  any  cause  the  sheriff  can  not  act,  the 
circuit  clerk  of  the  county  shall  be  a  member  of  the  board  instead 
of  the  sheriff  and  shall  act  in  his  place,  and  is  given  all  the 
rights  and  powers  that  are  given  to  sheriffs  under  this  section." 
Section  69  of  the  Constitution  provides  that  the  general  assem- 
bly shall  not  pass  any  local  or  special  act  "to  provide  for  con- 
ducting elections."  It  also  provides  that  in  all  cases  where  a 
general  law  can  be  made  applicable  no  special  law  shall  be 
enacted.  Held — That  the  amended  act  of  March  22,  1904,  provid- 
ing that  "in  counties  containing  cities  of  the  second  class  the 
circuit  clerk  of  the  county  shall  be  a  member  of  the  election 
board  instead  of  the  sheriff,"  is  special  legislation,  and,  there- 
fore, unconstitutional  and  void 1187 

EMINENT  DOMAIN— See  Railroads,  8S. 

EMOTIONAL  INSANIf Y-See  Homicide,  6. 

KBRORS  NOT  EXCEPTED  TO -Sen  Practice— 

this  court  can  not  consider  any  alleged  improper  remarks  made  by 
the  trial  judge  to  appellant's  counsel  in  the  hearing  of  the  jury 
unless  It  is  shown  by  the  bill  of  exceptions  to  have  been  excepted 
to  at  the  time 198 

ESCHEAT— See  Lands— 

1.  in  this  action  to  recover  lands  on  the  ground  that  it  had  escheated 

to  the  Commonwealth,  sections  100ft  to  1623,  Kentucky  Statutes, 
do  not  give  the  right  to  maintain  the  action 163 

2.  Constitution,  section  192,  and  Kentucky  Statutes,  section  667,  pro- 

viding "that  no  corporation  *  *  *  shall  hold  any  real  estate  In 
this  State  except  such  as  may  be  proper  and  necessary  for  carry- 
ing on  its  legitimate  business  for  a  longer  period  than  five  years 
under  penalty  of  escheat,"  an  escheator  can  not  maintain  an 
action  under  section  1606,  Kentucky  Statutes,  to  have  the  title 
to  a  tract  of  land  owned  by  a  foreign  corporation  in  Ballard 
county  to  vest  in  the  Commonwealth,  as  it  is  only  to  land  men- 
tioned in  said  section   1606  that  the  escheator  has  authority  to 

maintain  an  action  to  escheat 170 

BSTATES-See  Assignee,  1 ;  Wills.  81,  86. 
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ESTOPPEL— See  Actions,  7;   Contracts;   ConBtiuotive  Trust;  Land,  7, 
81;  Liens,  8;  Passways,  2— 

1.  an  owner  of  land  whose  grantors  procured  the  charter  authorizing 

the  drainage  of  swamp  lande  and  the  nssessTnent  of  the  adjocent 
lands  therefor.  Is  stopped  to  deny  the  validity  of  the  law  under 
which  the  asfessment  is  made .^ 978 

2.  in  Euch  case  the  law  must  imply  n  request  for  the  ten  year  pay- 

ment, whether  it  was  made  or  not^  and  the  debtor  by  his  acqui- 
escence therein  1:3  estopped  to  deny  it 886 

8.  pleas  of  res  judicata  and  estoppel  considered  by  the  court  under 
the  facts  in  the  record,  and  held  to  hu\e  been  properly  overruled 

by  the  court 808 

EVIDENCK— See  Accouuts.  2.  5;  Bill  of  Exceptions,  1;  Contracts.  4,  8, 
18;  Criminal  Law,  1,  2,  81.  45;  Homicide.  1,  2,  V2\  Lauds,  1,  11,  18,  16, 

86;  Life  Insurance,  1«;  Pleading,  5;  Street  Knllway,  12— 
1.  upon  the  trial  of  appellnnl  upon  motion  of  the  Commonwealth's 
attorney  the  court  permitted  the  Jury  in  charge  of  the  sheriff  to 
go  upon  the  premises  where  the  tragedy  occurred,  the  judge,  the 
accused  and  his  counsel  all  being  present.  When  at  the  scene 
one  of  the  jurors  requested  the  courc  tn  hnve  the  iic(^used  point 
out  to  them  the  particular  Fp)t  where  he  had  testified  he  had 
hidden  his  pi<ttol.  The  judge  having  sonie  doubt  about  this  took 
the  accused  and  his  counsel  aside,  and  nci  objection  being  made, 
permicted  the  accused  to  point  out  to  the  jury  the  spot.  Upon 
the  return  of  the  jury  objr'ctlon  was  made  ly  appellant  for  the 
first  time  as  to  what  had  taken  pliice.  Held — This  was  not  error, 
and  no  reason  appears  why  the  court  should  have  not  tried  the 
whole  case  at  the  place  where  the  tragedy  occurred  if  it  had 
suited  his  convenience 8 

.  2.  where  the  clothing  of  the  deceased  ^ad  been  carried  out  of  the 
State  by  his  widow,  it  was  competent  to  prove  the  condition  of 
the  clothing  just  after  the  homicide  occurred.     The  witnesses  , 

testified  to  physical  facts  of  which  they  were  cognizant '   8 

8.  evidence  to  the  effect  that  notches  were  cut  upon  appellant's 
pistol  was  immaterial  except  as  he  had  admitteci  that  they  were 
put  there  to  indicate  the  number  of  men  he  hnd  killed.  Had 
there  been  doubt  as  to  its  identity,  then  evidence  of  such  marks 
would  have  been  admissible.  There  was  no  evidence  that  appel- 
lant h/id  ever  fired  his  pistol  at  any  other  person,  and  the  admis- 
sion of  evidence  as  to  marks  upon  it  does  not  seem  to  have  been 
prejudicial 188 

4.  the  testimony  of  the  physician  who  examined  the  wounds  of  de- 

ceased, to  the  effect  that  the  wound  in  the  head  tended  to  hasten 
the  death  of  deceased,  was  immaterial  as  the  appellant  admitted 
that  he  killed  deceased  and  the  physician  had  already  stated  that 
a  knife  wound  in  left  breast  was  a  fatal  wound 146 

5.  where  the  evidence  shows  a  total  failure  of  proof  to  sustain  plain- 

tiff's action,  he  was  not  damaged  by  the  failure  of  the  court  to 
award  him  a  jury  to  try  the  action    489 

6.  the  evidence  upon   this  appeal   examined  and  held  to  support  the 

judgment,  which  is,  therefore,  affirmed.  It  was  the  province  of 
the  jury  to  pass  upon  the  evidence,  and  if  it  was  at  all  it  was  not 
so  flagrantly  against  the  weight  of  the  evidence  as  to  authorize 
the  granting  of  a  new  trial 747 

EXEMPTIONS— See  Homestead,  1;  Taxation,  5. 

EX  PARTE  SETTLEMENT- 

an  exv  parte  settlement  made  by  commissioners  after  the  sheriff's 
term  of  office  had  expired,  and  after  he  had  left  the  State,  and  of 
which  he  had  no  notice,  though  filed  in  the  county  clerk's  office 
and  recorded,  oan  not  be  treated  as  a  confirmed  settlement  made 
under  the  statute 67 

FAILURE  TO  DELIVER  TICKET- 

a  railroad  ticket  from  St.  Louis,  Mo.,  to  Greenville,  Ky.,  was  paid 
for  at  Greenville,  and  a  telegram  sent  to  the  agent  at  St.  Louis 
to  furnish  R.  Head  such  ticket,  the  object  being  to  get  R.  Head 
to  reach  Greenville  in  time  for  bis  father's  funeral;  and  another 
telegram  was  sent  to  R.  Head,  by  his  guardian,  to  call  at 
''Illinois  Central"  for  the  ticket.  R.  Head  called  at  the  city 
office  in  St.  Ifouis,  which  the  agent  said  was  the  right  place  for 
the  ticket  to  be,  and  after  waiting  two  days  found  it  at  the  Union 
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Station"  and  reached  home  after  his  father's  buri&l.  Held— That 
in  an  action  for  damages  by  B.  Head  for  delaj  in  getting  the 
ticket  the  measure  of  damages  is  simply  a  reasonable  compensa- 
tion for  the  time  lost  and  any  expense  incurred  by  reason  thereof.  270 

FEDERAL  CORPORATION -Insurance,  Life,  22. 

FEDERAL  COURTS— 

1.  the  circuit  courts  of  the  United  States  have. all   the  appliances 

which  are  n^^eded  fur  the  trial  of  any  criminal  case.  They  adopt 
and  apply  the  laws  of  the  State  in  cl^il  cases,  and  there  Is  no 
more  difficulty  in  administering  the  State'?  criminal  law.  They 
are  not  foreign  courts.  The  ConRtltulion  has  made  them  courts 
within  the  States  to  administer  the  laws  of  the  States  in  certain 
casHs,  and  so  long  as  they  keep  within  the  jurisdiction  assigned 
to  them  their  general  powers  iire  adequate  to  the  trial  of  any  case.1121 

2.  in  order  to  work  a  transfer  of  jurisdiction  fn)m  the  State  to  the 

Federal  courts  pursuant  to  section  H41,  United  States  Revised 
Statutes,  three  things  are  essential:  First,  it  must  appear  that 
the  defendant  has  a  right  that  he  is  entitled  to  have  enforced; 
second,  such  right  must  appear  to  be  secured  to  hiiTi  by  a  law 
providing  for  the  equal  ci'vil  rights  of  citizens  of  the  United 
States,  or  of  all  persons  within  the  jurisdiction  of  the  United 
States,  that  Is,  a  right  secured  to  him  by  the  equal  protection  of 
the  law's  clause  of  the  fourteenth  amendment:  and,  third  it 
must  appear  that  the  defendant  is  denied  such  right,  or  can  not 
enforce  it  in  the  State  courts  having  jurisdiction  of  the  prosecu- 
tion against  him  within  the  meaning  of  section  641 1121: 

8.  the  defendant  has  the  right  to  have  the  jurors  from  which  the 
jury  is  to  be  empaneled  selected  from  persons  possessing  the  stat- 
utory qualifications  without  discrimination  against  those  of 
them  who  are  meml>ers  of  the  sam^  political  party  as  defendant, 
because  of  their  belonging  to  such  party,  and  that  this  right  is 
secured  to  him  by  the  equal  protection  of  the  laws  as  guaranteed 
by  the  fourteenth  amendment.. 1121 

4.  the  defendant  is  entitled  to  have  his  case  removed  from  the  State 
to  the  Federal  court  if  he  Is  denied,  or  can  not  enforce,  the  rights 
guaranteed  to  him  by  the  fourteenth  amendment.   1121 

6.  no  reply  having  been  filed  by  the  Commonwealth  of  Kentucky  to 
the  petition  for  a  removal,  and  no  issue  having  been  taken  with 
the  defendant  as  to  Its  allegations,  they  must  be  taken  as  true 
except  as  they  may  be  contradicted  by  the  transcript  of  the  record 
of  the  trial  in  the  lower  court 1121 

6.  a  refusiil  to  hear  evidence  offered  by  a  defendant  in  a  criminal 

prosecution  that  he  has  been  illegally  discriminated  against  in 
the  selection  of  jurors,  it>:  a  violation  of  the  fourteentii  amend- 
ment and  a  denial  of  the  equal  protection  of  the  laws         1121 

7.  this  defendant  can  not  enforce  his  right  to  the  equal  protection  of 

the  laws  in  the  Court  of  Appeals  of  Kentucky,  if  denied  in  the 
circuit  court,  because  of  a  legislative  provision  embodied  in  sec- 
tion 281  of  Kentucky  Criminal  Code,  to  the  effect  that  decisions 
of  the  trial  cojurt  upon  challenges  to  the  panel  and  for  cause, 
upon  notice  to  set  aside  an  indictment  acd  upon  motions  for  a 
new  trial,  shall  not  be  subject  to  exception 1121 

8.  the   legislature   has   provided   that  the  Court  of  Appeals  of  Ken- 

tucky shall  not  have  jurisdiction  to  review  challenges  to  the 
juries  in  criminal  prosecutions  for  nny  cause  whatsoever,  and 
that  the  action  of  the  circuit  court  is  Unal  in  regard  thereto  ...  1121 

9.  the  Court  of  Appeals  was  correct  in  its  ruling  declining  to  pass 

upon  the  Federal  question  raised  by  the  defendant  in  regard  to 
the  selection  of  juiors  frosi  which  were  selected  the  jury  that 
tried  him.  It  has  not  denied  him  the  equal  protection  of  the 
laws  because  it  had  no  jurisdiction  to  pass  on  the  question 1121 

10.  the  question  as  to  who  was  governor  of  Kentucky  on  the  10th  of 

March,  1900,  and  as  to  the  validity  of  the  Taylor  pardon,  is  a 
local  one,  and  having  been  determined  by  the  Kentucky  Court  of 
Appeals  that  Beckham  was  ihen  governor,  and  that  the  pardon 
was  invalid,  this  court  is  concluded  by  the  judgment  of  that  court.  1121 

11.  by  virtue  of  the  second   paragraph  of   the  petition  the  removal 
^  proceedings  have  worked   a  transfer  of  jurisdiction  Within  the 

meaning  of  section  641,  United  States  Revised  Statutes 1121 
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FIKDIXG  OF  CHANCELLOR— 

1.  while  the  finding  <oC  b  chaYioeHor  upon  a  judgment  of  fact  is  tkot  \      ^ 
^veo   the  fame  fMlght  ag  the  Tertiict  of  a  properly  Instructdd  i 
jiir^,  fitill  eutue  weight  is  given  to  it,  and  It  will  not  be  disturbed  1 
on  the  facts  w4>ere  nnder  all  the  evidence  the  mind  is  left  In  4 
doubt  as  w  its  truth 605' 

"d.  where  aiipe41ee  (had  a  man  to  count  the  staves  in  controversy,  who 
kept«n  n^xofint  of  the  count  of  staves  in  a  book  which  he  testi- 
fied was  correct,  and  appellants  being  acqiminu'd  with  the 
arrangvinrtit,  employed  the  snine  mnn  to  make  the  count,  no  • 
oilH»r  -oofiTit  heing  products),  the  chancellor  was  authorized  to 
uph«.ld  tih4t«  count  to  hold  that  the  book  wus  the  beHt  evidence  of  : 
the  <«lnveh'  delivered fi68  • 

3.  the  fiMCs  in  this  CAt;e  examined   and   held   insufficient  to  disturb 

the  finding  of  the  chancellor 690. 

FISCAL  OOUUTS— 

1.  the  fiscal  court  has  no  authority  to  allow  road  overseers  150  per 
year,  or  any  compensation  for  their  services  as  overseers,  and  an 
or4«a*  of  said  court  making  such  allowance  is  void. ..  36 '< 

8.  the  fl:3cal   court  of  n  county  can   not  fix  the  compensation   of  a.. 

otninty  health  offloer  in  advance  of  rendering  the  service  as  it 
can  not  then  be  known  what  8«*rvic«  he  may  Ix'  required  to  render.    37  / 

9.  the  fiscal   affairs  of  a  county  are   under  the  control   of  the  fiscal 

court,  and  the  county  judge  has  no  authority  to  make  any  con- 
tract for  thn  oounty  unless  specially  authorized  to  do  so  by  stat- 
ute, and  there  Is  no  statute  authorizing  him  to  employ  counsel 
for  the  county  or  to  contract  with  attorneys  for  their  fees  ..  819 ' 

4.  und<'r  sections  7:24,  781  of  the  Civil  Code,  regulating  appeals  from 

fiscal  courts  to  the  circuit  court,  such  cases  are  to  be  tried  anew 
when  appealed  to  the  circuit  court  as  if  no  judgment  had  been 

rondered,  and  no  bill  of  exceptions  is  necessary 860  ^ 

6.  the  fiscal  court  is  one  of  limited  jurisdiction  and  authority,  and 
has  no  power  to  make  an  assessment  of  the  property  of  the  county 
for  taxation,  and  has  no  control  over  the  county  assessor,  and 
such  court  has  no  authority  to  employ  a  surveyor  or  to  purchase 
plats  of  laud  made  by  such  surveyor  in  order  to  enable  the  county> 
assessor  to  fix  the  boundary  of  lands  to  be  assessed  for  taxation 

in  said  county 860* 

FORCIBLE  ENTRY— 

1.  when  an  amendment  does  not  change,  but  only  perfects,  the  cause 
of  action  It  should  be  filed 417 

3.  where  a  writ  of  forcible  entry  was  sued  out  after  two  years  from 

the  time  the  forcible  entry  complained  of  was  committed,  upon 
the  trial  of  the  traverse  a  peremptory  instruction  by  the  couit  to 

find  for  the  defendants  was  proper 796 

8.  an  agreement  to  arbitrate  a  controversy  as  to  the  possession  of 

land,  no  change  whatever  in  the  possession  taking  place,  was  not 

a  surrender  of  possession,  and  this  being  true  appeflnnts  had  not 

*     the  actual  possession  of  the  property,  and.  therefore,  there  was 

no  forcible  entry  796. 

4.  where  in  a  forcible  detainer  proceeding  the  defendant  appealed 

from  a  judgment  of  the  circuit  court  awarding  a  writ  of  restitu- 
tion against  him,  by  executina  a  supersedeas  bond  under  section 
748  of  the  Civil  Code,  instead  of  a  traverse  bond  under  section 
463  of  the  Code,  the  covenant  of  such  supersedeas  bond  does  not 
cover  an  attorney's  fee  as  part  of  the  costs  recoverable  thereon. . .  988 

6.  where  a  sapersedeas  bond  has  been  executed  by  the  appellant  with 
ineuflScient  surety,  and  on  the  motion  of  appellee  a  new  bond  is 
required  to  he  executed  by  appellant  with  sumcient  surety  pend- 
ing  the  appeal,  the  new  bond  is  not  limited  in  its  operation  to 
the  time  elapsing  between  the  date  of  the  exeontlon  and  the  day 
upon  which  the  property  was  returned  to  the  owner,  but  relates 
back  and  covers  the  period  between  the  execution  of  the  first 
bond,  the  surety  of  which  was  adjudged  insufficient,  and  the 
date  of  the  return  of  the  property  to  the  owner        929  i 

6.  where  in  a  written  lease  between  a  landlord  and  tenant  for  the 
rent  of  a  distillery,  both  of  whom  were  experienced  distillers, 
fixing  the  annual  rental  at  |1, 000,  in  an  action  on  the  super- 

vol.  27—3 
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fledas  bond  for  the  damafiefi  in  detaining  the  property,  by  the 
lessor  against  the  leRsee,  the  measure  of  damages  for  the  rent  ia 
at  the  rate  of  $1,000  per  year  for  the  time  it  was  «o  detained,  and 
as  appellant  was  entitled  to  recover  whatever  damages  accrued 
to  the  property  during  the  period  covered  by  the  supersedeas 
bond,  due  to  the  negligence  of  the  part;  detalninai  it,  smsh  party 
is  liable  for  the  blowing  down  of  the  smoke  stacks  if  it  resulted 
from  his  failure  to  properly  secure  it,  and  for  other  damages  of 
a  similar  kind  which  accrued  because  of  his  failure  to  take  such 
care  of  it  as  a  prudent  owner  would  of  his  property  as  well  as  for 
all  property  tasen  by  theft,  which  he  could,  by  diligence,  have 
prevented  by  repairing  the  house  or  employing  a  watchman  to 
protect  it . .   gS)9 

TOREIUN  CORPORATIONS— 

1.  Kentucky  Statutes,  sections  4077  to  4001.  inohipive,  prescribe  an 
elabiuate  system  for  the  taxation  of  the  franchises  of  all  corpora- 
tions, whether  foreign  or  native,  doing  business  in  this  btate, 
and  sections  40RO  and  4()H1  are  applicable  to  foreign  corporations 
nlone.  These  show  conclusively  the  legislative  intent  to  tax  the 
franchises  as  foreign  corporations,  and  not  as  naturalized  cor- 
porations  1084 

H.  the  cardinal  principle  of  ad  valorem  taxation  in  Kentucky  la  that 
all  property  not  specifloally  exempt  therefrom  by  the  Constitu- 
tion, whether  real  or  personal,  tangible  or  intangible,  and  whether 
owned  by  indlvidnais  or  corporations,  must,  for  the  benefit  of 
each  taxing  jurisdiction  in  which  it  is  liable,  be  taxed  once  and 
no  more     .. 1084 

FOREIGN  WILL— 

where  a  will  was  made  and  dnly  probated  In  another  State  and  sub- 
sequently presented  for  ancillary  probate  In  this  State  in  the 
county  where  land  devised  therein  is  situated,  the  judgment  of 
the  court  admitting  it  to  probate  can  not  be  collaterally  attacked  184 

FORMER  APPEAL— 

1.  all  questions  of  law  settled  upon  a  former  appeal  are  res  judicata 

upon  a  second  appeal  of  the  same  lase. . ..  889 

2.  the  judgment  of  sale  recites  that  it  was  made  by  agreement  of  all 

thH  stockholders,  both  in  their  Individual  and  corporate  capacity, 
and  from   its  language  the  corporation  entered  its  appearance, 

and  is  bound  by  the  order  of  sale  ..  ..       .  S89 

S,  the  additional  evidence  taken  after  the  rendition  of  the  former 
opinion  in  this  case,  together  with  the  evidence  In  the  former 
record,  is  sufficient  to  show  that  the  land  in  controversy  Is  cov- 
ered and  included  in  the  Pickett  and  Marshall  patent,  establish* 
ing  the  contention  of  appellees 298 

FRANCHISES  -See  Corporations,  1. 

FRAUD  OR  M(STAKE-See  Contracts,  8t,  32;  Railroads.  44— 

where  an  action  for  fraud  or  mistake  is  brought  after  five  years  from 
the  making  of  the  mistake  or  the  perpetration  of  the  fraud,  the 
plaintiff  must  allege  and  prove  that  he  discovered  it  within  five 
years  before  the  bringing  of  the  suit,  and  must  allege  and  prove 
facts  showing  that  he  could  not,  by  reasonable  diligence,  have 
discovered  it  sooner 681 

FRAUD— See  Deed?,  1; 'Master  and  Servant— 

1.  in    this  action  upon  a  note  executed   by  appellant  for  shares  of 

stock  in  a  chair  company,  in  which  plaintiff  alleges  fraud  and 
misrepresentation  In  its  purchase,  eviilenc*^  examined,  and  Held 
— That  there  was  neither  fraud  nor  misrepresentation  in  said  sale.  404 

2.  even  if  there  had  been  misrepresentation  In  the  sale,  the  fact  that 

appellant  was  elected  a  director  and  president  of  the  chair  com- 
pany, and  after  knowing  all  alK>ut  its  financial  condition,  con- 
tinned  to  pay  the  interest  on  the  note  executed  therefor,  was  an 

acquiescence  in.  and  an  affirmance  of,  the  purchase 404 

FRAUDULENT  CONVEYANCES- 

it  appearing  that  Morgan  the  day  before  judgment  herein  was  ren- 
dered against  him  conveyed  twenty  five  acres  of  land  to  his  sons 
for  the  recited  consideration  of  $40;  that  the  land  was  worth  five 
times  that  amount,  and  that  the  sons  were  unmarried  and  lived 
.  with  him  and  that  this  land  was  the  only  property  he  had  that 
was  subject  to  execution,  the  conveyance  was  properly  adjudged 
fraudulent  and  the  deed  cancelled 678 
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^A.TB3~See' Roads  and  PaMwaye,  2.  Pttm. 

1.  where  appellant  delivered  a  note  to  her  daughter  without  anj 
aaelgDment  of  it,  it  iff  not  reasonable  to  suppofle  that  she  made 
an  absolute  gift  of  it.    Had  that  been  her  intention  she  would 

have  endorsed  it 94| 

9.  in  this  action  to  recover*  «t  appellte  tb^  value  of  a  noteMwM^h  ap- 
pellant claims  she  left  with  her  for  collection  the^'olaim  of  uppei* 
lee  that.it  was  a  gift  to  her  is  not  sustained  bj  the  evidence,  and 
the  fact  that  there  was  no  assignment  of  the  note  endorsed  upon 
it  is.  presumptive  of  the  fact  tliat  it  was  not  a  gift,,  but  placed 
with  the  appellee  for  collection  as  appellant  contends Oil 

QUARANTY— See  Actions.  2- 

1.  In  an  action  by  plaintiff,  alleging  that  he  was  induced  by  defend- 
ant to  invest  money  in  a  company  io  which  defendant  repre- 
sented that  he  was  a  stockholder,  and  that  it  was  a  safe,  legiti- 
mate and  prosperous  business,  and  that  he,  defendant,  would 
guarantee  plaintiff  a  profit  of  20  per  cent,  on  February  1,  there- 
after, and  In  which  he  invested  1467.50,  and  that  defendant  has 
failed  to  priy  plaintiff  any  part  of  the  money  advanced,  or  one 
oent  of  the  profits  thereon,  and  ha8  wholly  failed  to  keep  and 
perform  any  part  of .  his  promise,  obligation  and  guaranty  with 
plaintiff,  and  in  which  he  seeks  to  recover  the  sum  of  1661.     Held 

—That  a  demuner  to  the  petition  was  properly  sustained QTt 

S.  the  petition  contains  no  allegation  uf  a  breach,  the  warranty  of 
which  is  the  basis  of  the  action,  no  allegation  that  the  company 
did  not  return  to  plaintiff  the  money  he  invested  In  it  with  2U 
per  cent,  profit  on  or  before  February  1, 1902,  and  further,  it  fails 
to  allege  that  the  guaranty  sued  on  was  in  writing,  which  is  re- 
quired under  subsection  4  of  section  47u,  Kentucky  iiJtatutes,  and 
known  as  the  statute  of  frauds 079 

GUARDIAN  AD  LITEM— See  Attiirneys,  1. 

ODARDIASS— See  Office  and  Ofl3cer,  2»  3, 

OUARDIAN  AND  WARP- 

1.  where  a  ward  had  an  estate  enfflcleq^  to  support  it  there  was  no 

necesslcy  for  the  f{|tber  tc  oonbibute  to  its  support IQgQ 

2.  under  the  provisions  of  tection  20S2,  Kentucky  Statutes,  It  is  the 

duty  of  the  guardian  to  maintain  and  educate  the  ward  out  of 
its  own  esMte. ..   ^ IQgQ 

HEARSAY-See  Life  Insurance,  J8. 

BEIRS— See  2f  laves. 

HOMESTE.ADS— See  Husband  and  Wife,  4;  Lands— 

1.  under  Kentucky  Statutes,  sectinn  1707,  providing  that  "the  home- 

stead shall  be  for  the  use  of  the  widow  *  *  *  and  the  unmar- 
ried infant  children  of  the  husband,  *  *  *  but  the  termination 
of  the  widow's  occupancy  shall  not  affect  the  children,"  *  *  * 
where  an  infant  who  occupies  a  homestead  under  said  act  mar- 
rles.  it  thereby  becomes  a  member  of  another  or  new  family,  and 
its  right  to  the  homestead  ceases 1Q| 

2.  a  liom«>etead  right  exists  when  the  claimant  ie  in  occupancy  of  it 

as  a  housekeeper  in  good  faith  at  the  time  the  attempt  is  made 
to  subject  it  by  execution  to  the  payment  of  a  debt,  although  at 
the  time  the  debt  was  contracted  the  claimant  was  unmarried 
and  did  not  then  live  on  the  land  or  claim  it  as  a  homestead  ...  1171 
8.  where  a  wife  owned  a  homestead  before  her  marriage,  which  she 
inherited,  and  she  and  her  husband  rented  and  lived  on  an  ad- 
joining place  and  used  the  wife's  land  in  connection  therewith, 
by  cultivating  part  of  it  and  using  the  balance  for  pasture  pur- 
poses, the  wife  is  entitled  to  a  homestead  therein,  and  such 
homestead  of  the  wife  continues  after  her  death  for  the  benefit  of 

the  surviving  husband      1171 

HOMICIDE— See  Change  of   Venue,  8,  4;  Criminal  Law,  16,  19;  Drag- 

fflsts  4t  Q~~' 
1.  it  was  not  error  for  the  court  to  overrule  the  motion  for  a  continu- 
ance where  it  appeared  that  one  of  the  persons  named  in  the 
affidavit  was  beyond  the  jurisdiction  of  the  court  and  the  other  in 
the  county,  and  his  attendance  could  be  procured  which  was 
afterwards  done.  While  section  120  of  the  Grlmiual  Code  re- 
quires that  the  namos  of  the  witnesses  before  the  grand  jurv 
shall  be  placed  on  the  indictment,  there  is  no  rule  of  law  which 
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prevents  the  Common  wealth  from   calling  additional  wftuesses 
upon  the  trial  of  the  case ...      ^ 

9.  on  the  trial  of  one  for  homicide,  where  the  evidence  shows  that 
deceased  accosted  defendant  with  an  insulting  remark,  and  in- 
vited him  to  "come  out  and  talce  his  medicine."  whereupon  de- 
fendant went  into  his  houEie.  got  a  pistol  and  returned,  when  he 
and  deceased  engaged  in  a  shooting  match  till  deceased  threw 
down  his  gun,  picked  up  an  axe  and  continued  the  fight  with  it, 
defendant  retrt'ating  and  shooting  as  he  went,  the  evidence 
justiflt'd  the  subniitision  to  the  jurj  the  question  of  a  mutual 
and  willing  combat,  as  was  done  Ij:p  the  trial  court. ..  115- 

8.  that  the  defendant  retrented  during  the  conflict  seems  certain, 
but  a  retreat  is  not  necessarily  an  atiandonment.  It  n\ay  be  only 
a  falling  b»ck  on  a  better  position.  In  order  to  excuse* one  who 
begins  a  conflict  the  fight  must  be  abandoned  in  good  faith  and 
in  fact.  It  must  be  something  more  than  a  mental  determina- 
tion to  quit.  It  ought  to  apprise  the  other  party  that  his  assail- 
ant has  quit  the  fight  and  has  relieved  him  of  the  necessity  for 
defense  which  had  been  imposed  on  him  by  the  assailant's  con- 
duct    ..  ll^ 

4.  in  a  prosecution  against  one  for  murder  in  killing  a  man  who  had 
debauched  the  defendant's  wife  and  caused  their  separation,  it  Is 
competent  for  the  defendant  to  testify  that  his  wife  told  him  im- 
mediately before  the  shooting  that  deceased  had  threatened  his 
life,  and  would  kill  him  rather  than  let  her  return  and  live  with 
him 87(^ 

6.  if  the  fact  be  that  deceased  had  violated  the  sanctity  of  defend- 
ant's home,  estranged  his  wife's  affections,  debauched  her  per- 
son, and  threatened  his  life  if  he  interfere  with  a  continuance  of 
his  illicit  relatione,  lorcing  his  presence  on  them  for  that  pur- 
pose, it  may  well  be  supposed  that  the  passion  of  the  husband 
was  aroused  to  an  uncontrollable  extent:  and  whether  it  was 
SV.01  aa  to  have  created  an  emotional  Insanity  so  as  for  the  time 
to  dethrone  the  reason  of  the  outraged  husband,  or  whether  it 
merely  reduced  the  homicide  to  manslaughter,  was  a  question 
which,  under  the  oircomstances,  should  have  been  submitted  to 
the  juiy 87T 

6.  on  the  trial   of  one  for  murder  in   the  killing  of  a  man  who  bad 

debauched  hie  wife  it  was  error  in  the  court  to  admit  evidence 
that  the  defendant  had  committed  adulterous  acts  himself,  or 
that  he  had  shot  another  man,  or  that  he  had  said  that  deceased 
was  the  third  roan  be  had  shot.   877 

7.  CD  the  trial  of  one  for  murder  it  was  error  in  the  court  to  allow 

the  attorney  for  the  Commonwealth,  against  the  objection  of  the 
defendant  to  refer  to  an  affidavit  admitted  as  evidence  for  the 
defendant,  as  the  ** supposed  testimony  of  the  absent  w  itnesses, 
but  was  not  In  fact  their  testimony,  but  merely  an  aflSdavit  filed 
on  behalf  of  the  defendant" 87T 

8.  on  the  trial  of  defendant  for  the  assassination  of  James  Cockrell, 

by  shooting  him  from  the  window  of  the  upper  story  of  the  court- 
house while  deceased  was  standing  on  the  street  below,  the  de- 
fense being  an  alibi,  it  was  error  in  the  court  to  allow  a  witness 
for  the  Commonwealth  to  state  in  bis  testimony  that  he,  wit- 
ness, was  in  the  office  of  P.,  and  that  when  the  shooting  occurred 
P.  went  to  the  front  window  of  his  office,  and  while  looking  out  - 
of  the  window  and  apparently  at  those  doing  the  shooting,  called 
'  out  the  name  '* Curtis  Jett.^'  TIsis  evidence  was  incompetent  as 
hearsay.  The  witness  himself  did  not  see  Curtis  Jett,  but  was 
allowed  to  state  that  P.  said  he  saw  him.  The  fact  that  the  court 
required  the  witness  to  eliminate  the  statement  '*be  called  the 
name  of  Curtis  Jett,"  and  substitute  therefor  "he  called  atten- 
tion to  Cuitis  Jett,"  do^s  not  alter  the  Incompetency  of  the  testi- 
mony   dOft> 

Q.  where  defendant  had  l)een  tried  with  another  defendant  in  the 
same  county  within  less  than  a  month  prior  to  this  trial  for 
another  murder,  In  which  trath  the  defendants  were  convloted 
and  their  punishment  fixed  at  a  life  sentence  in  the  penitentiary, 
and  public  opinion  was  greatly  inflamed  because  the  death  pen- 
alty was  not  inflicted,  and  It  was  shown  that  on  this  last  trial 
two  of  defendant's  counsel,  on  whom  be  mainly  relied  in  his  de- 
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fense,  were  neoe«garily  nhftent,  and  who  were  acquainted  with 
defendant's  witnesses,  while  the  reroaininfz  counsel  was  a  stran- 
ger to  them,  the  defendant  having  been  in  jail  for  four  months 
by  change  of  venue,  100  miles  from  his  home,  and  where  his  wit- 
nesses lived,  the  court  erred  in  overruling  his  motion  for  a  con- 
tinuance and* forcing  him  to  trial  under  these  exceptional  cir- 
cumstances      ' 608 

10.  where  it  is  shown    by  the  evidence   that  the  deceased  had  enmity 

against  four  persons  who  were  jointly  indicted  for  killing  him, 
all  growing  out  of  the  same  transaction,  proof  of  threats  made 
hy  deceased  against  all  or  any  one  of  the  four  was  competent  on 
a  separate  tri.'tl  of  any  one  of  them  for  the  killing  of  deceased, 
whether  communicated  to  defendants  or  not,  especially  as  bear- 
ing on  the  question  of  whether  deceased  was  the  aggressor  and 
:  assailant  at  the  time  he  was  killed 1090 

11.  on  a  separate  trial  of  defendant,  C.  H.  Wheeler,  who  was  jointly 

indicted  with  his  father  and  two  others  for  killing  deceaseo, 
where  the  evidence  shows  that  deceased  was  killed  by  some  one 
of  the  four  acting  together,  it  was  error  in  the  court  to  instruct 
the  jury  that  "if  you  believe  from  the  evidence,  beyond  a  reason- 

^'  :  able  doubt,  that  W.  P.  K.,  M.  K.  and  L.  W  .  with  the  consent 
and  acquiescence  of  and  aided  and  abetted  by  defendant,  G.  H. 
W.,  were  armed  with  deadly  weapons  and  sought  deceased  with 

^  .  Intent  to  kill  htm,  or  doing  him  some  other  great  bodily  harm, 
or  first  attacked  or  assaulted  him  with  such  intent,  then  defend- 
ant can  not  avail  himself  of  his  plea  of  self-defense,"  as  it  in 
effect  advised  the  jury  that  if  defendant  at  any  time  aided  or 
abetted  bis  codefendants  to  seek  deceased,  armed  and  with  the 
intention  of  killing  him,  he  was  thereby  deprived  of  the  right  to 
defend  himself  or  them  from  danger,  real  or  apparent,  at  the 
hands  of  deceast^d,  though  neither  defendant  nor  his  codefend- 
ants may  have  made  an  attempt  to  carry  out  the  intention  of 
killing  deceased,  or  were  first  attacked  by  him  ... .  1090 

12.  the  court  in   lieu  of  the  instruction  given  should  on  a  retrial  in- 

struct the  jury  that  if  they  believe  from  the  evidence,  beyond  a 
reasonable  duubt,  that  appellant  or  his  codefendants,  or  any  of 
them,  commenced  the  oifflculty  with  deceased  by  making  the 
first  demonstration  to  shoot,  or  if  he  or  they  and  deceased  met, 
armed,  determined  on  a  conflict,  and  on  meeting,  the  combat 
was  engaged  in  by  mutual  consent,  then,  in  either  event,  appel- 
lant could  not  rely  on  the  right  of  self  defense,  nor  act  in  de- 
fense of  his  codefendants 1090 

18.  where  it  was  shown  on  the  trial  of  accused  for  the  killing  of  two 
brothers  on  August  W,  for  which  he  was  indicted  by  special 
grand  jury  on  August  St,  and  his  trial  .had  on  s^eptember  10,  by 
his  affidavit  for  a  continuance,  that  he  was  too  poor  to  employ 
counsel,  and  by  reason  of  a  severe  wound  in  the  head  inflicted  in 
the  affray  by  one  of  the  brothers,  from  which  he  was  suffering  as 
to  be  unable  to  communicate  with  the  coiinsel  appointed  to  de- 
fend him,  so  as  to  properly  prepare  his  defense,  and  by  reason  of 
the  great  excitement  in  the  community  tiecnuse  of  the  double 
homicide,  feeling  ran  high  against  htm  and  he  was  in  danger  of 
mob  violence,  which  in  a  great  measure  prevented  his  prepara- 
tion for  trial,  his  motion  for  a  continuance  Fhould  have  been 
sustained  1168 

14.  where  on  the  trial  of  accused  for  the  killing  of  two  brothers  there 
was  proof  to  the  effect  that  the  accused  was  assaulted  by  them, 
one  striking  him  on  the  head  with  a  jug.  felling  him  to  the 
ground  before  he  shot,  and  that  the  assault  was  concerted  by  the 
brothers,  the  court  in  defining  defendant's  right  to  act  in  self- 
defense  should  not  have  limited  it  to  danger,  real  or  apparent,  at 
the  hands  of  one  of  them,  but  the  court  should  have  told  the 
jury  that  if  they  believe  from  the  evidence  that  accused  was  first 
assaulted  by  the  two  acting  in  concert,  and  that  there  was  about 
to  be  Inflicted  on  him  immediate  death  or  great  bodily  harm  at 
their  hands,  or  at  the  hands  of  either  of  them,  that  the  accused 
had  the  right  to  use  such  force  as  was  necessary,  or  as  to  him,  in 
the  exercise  of  a  reasonable  judgment,  appeared  to  be  necessary 
to  reppl  the  assault  or  threatened  danger,  real  or  tu  him  apparent 
'even  to  the  taking  of  the  lives  of  bis  assailants ^ 116ft 
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BOnSEBBEAKING— See  Criminal  Law,  16,  17.  Pagec 

BUSBAND  AND  WIFE— gee  Deeds  by  Husband  to  Wife,   1;    Divorce 
and  Alimony,  1,  4;  Sale  of  Lands.  1.  8— 

1.  in  an  action  by  the  husband  afiainst  his  wife,  in  which  he  obtained 
a  divorce  on  the  ground  of  her  lewd  and  lascivioufi  conduct,  and 
in  which  she  filed  answer  denying  the  allegations  of  the  petition 
and  filed  a  cross  petition  asking  a  divorce*  from  him  for  cruel 
and  inhuman  treatment,  the  wife  is  entitled  to  her  coats,  includ- 
ing a  reasonable  attorney  fee  to  be  paid  by  the  husband,  unless 
it  is  shuwn  that.ehe  has  ample  estate  out  of  which  to  pay  her 
costs  and  attorneys,  although  the  wife  was  in  fauH  on  the  merits 
of  the  suit  for  divorce 190 

8.  a  judgment  allotting  alimony  to  the  wife  in  land  should  be  only 
an  estat**  in  the  wife  for  her  life 485^ 

8.  in  an  action  by  a  Judgment  creditor  against  a  debtor  and  his  wife 
to  set  aside  a  deed  made  to  the  wife  for  land  alleged  to  have  been 

Said  for  by  the  husband,  and  to  subject  it  to  the  payment  of  the 
U8l3nnd's  debts,  where  the  evidence  conduced  to  show  that  the 
wife  had  not  a  great  while  before  the  conveyance  received  from 
her  father's  estate  money  or  property  equal  to  the  consideration 
paid  for  the  land,  fraud  will  not  l)e  presumed  in  making  the 
conveyance  in  the  absence  of  evidence  to  the  contrary 46T 

4.  in  an  action  by  a  creditor  of  the  husband  to  set  aside  a  deed  made 
to  his  wife,  which  is  shown  to  have  been  paid  for  by  property  of 
the  husband  which  at  the  time  was  exempt  to  the  husband  under 
the  Htatutes,  andit  is  also  shown  that  the  land  so  conveyed  is 
occupied  by  the  husband  and  wife  as  a  homestead,  and  is  of  less 
value  than  $1,000,  it  can  not  be  subjected  to  the  payment  of  the 
husband's  debts,  and  the  deed  to  the  wife  was  not  fraudulent 46^ 

6.  under  Civil  Code,  section  84,  subsection  4,  which  provides  that  "if 
a  husband  deserts  his  wife  she  may  bring  or  defend  for  him  any 
action  which  h«^  might  bring  or  defend,"  in  an  action  by  the 
judgment  creditors  of  a  nonresident  husband  to  subject  his 
homestead  to  the  payment  of  their  judgments  the  wife  may  in- 
tervene, alleging  that  the  land  was  the  home  of  her  husband, 
who  had  deserted  her  and  her  children,  and  will  be  allowed  to 
defend  for  him  and  eFtiiblish  her  homestead 65& 

6.  under  Civil  Code,  section  410,  providing  that  before  judgment  is 

rendered  against  a  defendant  constructively  summoned,  and 
who  has  not  app*eared,  a  bond  shall  be  executed  with  |  o  td  secur- 
ity, approved  by  the  court,  to  the  effect  that  if  the  defendant 
shall  procure  a  vacation  or  modification  of  the  judgment  *  *  * 
restoration  shall  be  adjudged,"  it  was  error  to  sell  the  home- 
stead of  the  husband,  who  was  before  the  court  only  by  con- 
structive process,  without  the  execution  of  the  refunding  bond  ..  56S 

7.  under  Kentucky  Statutes,  section  I9t«7.  a  voluntary  conveyance  of 

land  by  the  husband  to  his  wife  without  valuable  consideration 
is  void  as  to  all  debts  owing  by  the  husband  at  the  time  of  such 
conveyance,  but  no  evidence  being  shown  of  a  fraudulent  intent 
of  the  husband  to  defeat  his  subsequent  debts,  such  conveyance 
was  not  fraudulent  as  to  his  subsequent  debts    68S^ 

8.  a  married  woman  is  not  bound  by  a  compromise  of  her  snlt  made 

by  her  husband,  to  which  she  was  not  a  party,  without  her 
knowledge  or  consent,  and  a  sale  of  her  land  made  under  a  judg- 
ment so  obtained  to  which  she  objected  is  not  valid,  and  should 
be  set  aside . . 766- 

9.  in  an  action   by  the  wife  for  a  divorce  and   alimony,  where  the 

evidence  shows  that  their  differences  resulted  mainly  from 
troubles  arising  in  attempting  to  raise  two  families  of  children 
together  (both  parents  having  children  by  former  marriages)  and 
that  the  wife  was  more  to  blame  in  these  matters  than  the  hus- 
band; that  he  was  old  and  in  bad  health  and  needed  her  atten- 
tion and  services  and  desired  her  to  remain  with  him  that  be 
had  very  little  property  and  was  a  pensioner,  she  was  not  en- 
titled to  alimony,  and  a  judgment  allowing  her  |60  per  annum 

is  set  aside 77ft 

10.  in  an  action  by  the  husband  against  his  wife  for  a  divorce  on  the 
ground  of  "living  separate  and  apart  without  any  cohabitation 
for  five  consecutive  years  next  beiore  the  application,"  an  alle- 
gation in  the  petition  that  the  wife  "had  been  previously  ad- 
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Judged  a  lunatlo,  and  In  now  an  incurable  lunatic  and  confined 
in  a  sanitarium  in  New  Yorlc.  where  ahe  now  resides,  and  that 
for  five  consecutive  years  next  before  she  was  adjudged  a  lunatic 
they  lived  separate  and  apart  and  without  any  cohabication,  and 
since  that  time  they  have  continued  Co  live  separate  and  apart^ 
and  without  any  cohnbitaiion."  Held— That  if  while  she  waa 
sane  she  and  her  huaabnd  lived  apart  without  any  cohabitation 
for  five  consecutive  years,  a  cause  of  action  for  divorce  accrued 
to  him.  and  this  cause  of  action  is  not  destroyed  by  the  fact  that 

she  subsequently  became  insane  .. . 1129 

11.  under  our  statuoe  the  allegations  of  the  petition  are  not  to  be 
taken  as  true,  but  must  be  proved,  and  the  wife's  committee  may 
make  for  her  any  defense  wnich  she  could  make  for  herself 1120 

IMPEACHING  WITNESS— 

1.  where  in  an  attempt  to  impeach  the  character  of  a  witness  for  the 

CommonweRlth  some  statements  were  allowed  to  be  made  by 
witnesses  on  both  sides  as  to  the  character  of  the  witness  for  so- 
briety, paying  his  debts,  attending  church  and  Sunday  school, 
etc  ,  while  Incompetent,  was  noc  prejudicial  to  appellant    661 

2.  where  a  statement  was  mode  to  the  jury  bv  a  sister  of  deceased, 

**that  deceased  had  infoimation  that  defendant  and  others  were 
going  to  kill  him."  was  immediately  excluded  from  the  consid- 
eration of  the  jury  by  the  court,  and  thev  wtre  told  to  disregard 
it.  we  have  no  right  to  presume  that  the  defendant  was  preju- 
diced thereby 661 

IMPLIED  LIABILITY— See  Auditor.  4. 

IMMPROP&R  QUEST IONs)-See  Criminal  Law,  60. 

INDEMNITY-t-'ee  Contracts— 

an  action  was  brought  by  the  Kentucky  Live  Stork  Breeders'  Asso- 
ciation and  the  Citizens  National  Bank,  which  had  advanced 
money  to  the  association,  against  the  Eubscribers  to  the  follow- 
ing paper:  "The  Kentucky  .State  Fair  to  be  held  by  the  Live 
Stock  Breeders'  AFsoclation  during  the  week  beginnlnfr  Septem- 
ber — ,  19<)3.  for  the  purpose  of  having  the  above  dt^wrllied  fair 
in  or  near  the  city  of  Owensborv),  and  of  providing  a  fund  to 
cover  possible  loss  in  fflving  said  fair,  the  undersigned  ht'reby 
subscribe  the  sums  set  opposite   theli    names  on  condition   that 

not  less  than are  subFcrlbed.     The  Iofs.  if  any,  be  divided 

among  the  subscribers  to  the  fund  in  pmpcrtion  that  each  sub- 
scription bears  to  the  whole  amount  Hibscrit)ed."  Held— That 
to  the  extent  that  the  receipts  of  the  association  holding  the  fair 
at  that  pnint  failed  to  pay  the  expenws  thereof  there  was  a  deficit 
which  in  business  parlance  represented ''a  loss" 89 

INDEMNITY  BOND- 

an  indemnity  bond  conditioned  that  the  surety  "will  make  good  and 
reimburse  to  the  employer  any  pFcnniary  loss  sustained  by  him 
of  money,  securities  or  other  personal  property  in  the  possession 
of  the  employe  in  the  dlschitrffe  of  the  duties  of  his  office, 
amounting  tn  larceny  or  emliezzlement,"  does  not  make  the 
surety  liable  for  money  advanced  by  the  employer  to  the  employe 
to  enable  him  to  prosecute  his  work,  expecting  him  to  be  charged 
with  it  all  in  his  final  settlement,  or  for  money  that  the  employer 
paid  to  his  employe's  creditors,  but  is  responnible  for  money 
collected  by  the  employe  on  contracts  for  the  employer 24& 

INDEMNIFYING  BONDS— 

where  a  sheriff  levied  an  ezncuiion  on  personal  property  in  the  pos- 
session of  the  execution  debtor,  which  belong*  d  to  another,  but 
before  sale  required  an  indemnifying  bond  from  the  execution 
creditor,  the  owner  of  the  property  may  recover  its  value  from 
the  surety  on  such  bond,  unless  It  be  shown  that  the  execution 
debtor  had  been  in  possession  of  such  property  for  five  years  prior 
to  the  levy  and  sale.  . ..  87ft 

INDEPENDENT  CONTRACTOR— See  Landlord  and  Tenant.  2. 

INDICTMENTS— See  Criminal  Law,  1,  81,  49;  Local  Option.  11;  Rail- 
roads, 14— 
I.  where  an  indictment  charged  in  substance  that  appellee  bad 
created  and  maintained  a  nuisance  by  unlawfully,  wrongfully 
and  injuriously  cutting  down  and  felling  a  large  tree  in  the  pub- 
lic road,  leaving  it  there  for  a  period  of  three  months,  it  prop- 
erly charged  a  nuisance 8d 
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:  INDICTMENTS-Contlnued.  Page. 
2.  an  indictment  against  one  for  breaking  into  a  emokebonse  and 
stealing  therefrom,  which  fails  to  charge  that  the  smokehouse 
belonged  to  or  was  used  with  a  dweliinp  house,  is  insulTicient  to 
sustain  a  charge  of  feiony  under  Kentucky  Statutes,  section  1162, 
which  provides  that  "if  any  person  •  •  •  shall  feloniously 
break  any  dwelling  house,  or  any  part  thereof,  or  any  outhouse 
belonging  to  or  used  with  any  dwelling  house,  and  feloniously 
ourry  away  anything  of  value,  although  the  owner  or  any  person 
may  not  be  therec  he  shall  be  confined  in  the  penitentiary  not 
less  than  two  nor  more  than  ten  years' ' . . .   113 

5.  where  appellee  swapped  horses  with  another,  it  being  agreed  that 

he  was  to  receive  if.  60  to  boot,  and  after  Che  exchange  of  horses 
had  been  made  appellee  handed  the  other  party  a  $10  Confederate 
bill,  with  the  remark,  "give  me  $2.60;  here  is  a  flO  hill.'*  he 
was  guilty  of  the  crime  denounced  by  section  1208,  Kentucky 
Statutes,  and  a  demurrer  to  the  indictment  against  him  should 

have  been  overruled 266 

4.  a  proposition  to  sell  an  article  for  $10,  without  designating  the 
currency  in  which  the  price  is  to  be  paid,  implies  that  the  seller 
is  to  get  lawful  money  or  currency  of  the  United  States,  and  the 
use  of  a  worthless  bill,  pretending  that  it  is  valid,  and  with  in- 
tent to  defraud,  is  a  false  token  under  the  statute 966 

'6.  an  indictment  found  on  July  20,  1904,  for  selling  liquor  without 
license,  which  alleges  that  the  offense  was  committed  on  July  18, 
1904,  and  that  a  former  indictment  for  said  offense,  filed  Novem- 
ber 18,  1908,  had  been  stolen  and  could  not  be  found,  is  inconsist- 
ent and  uncertain,  and  as  the  dates  named  neutralize  each  other, 
there  is  nothing  in  the  indictment  to  show  that  the  offense 
charged  was  committed  within  twelve  months  before  the  finding 
of  the  last  Indictment  or  within  twelve  months  before  the  find- 
ing of  the  one  that  was  stolen 278 

6.  an  indictment  which  charged  in  substance  that  an  order  for  the 

Sayment  of  money  was  altered  by  erasing  certain  words,  which 
irected  that  a  certain  sum  should  be  withheld,  so  as  to  collect 
the  entire  amount,  is  sufTioient  to  charge  forgery  because  It 
enabled  him  who  made  the  erasure  to  obtain  money  by  his 
wrongful  act 789 

7.  it  is  not  necessary  that  an  entire  instrument  should  be  forged  to 

make  the  crime  of  forgery  complete.  This  crime  may  be  com- 
mitted by  the  alteration  of  an  instrument,  by  erasure  or  addi- 
tion, with  Intent  to  prejudice  the  rights  of  another 789 

riNDUSTRIAL  INSUKANCE-See  Insurimce. 

aiNFANTS- 

1.  where,  after  the  death  of  her  husband  in  Kentucky,  the  widow 

moved  from  Kentucky  to  Tennessee  and  took  her  infant  child 
with  her.  Intending  to  make  Tennessee  her  future  home,  and 
died  there  after  having  so  resided  for  about  three  years,  her  dom- 
icile was  the  domicile  of  hf  r  infant  child,  and  said  infant  having 
reached  the  age  of  fourteen  years  had  the  right,  under  the  laws 
of  the  State  of  Tennessee,  to  choose  a  guardian  in  said  State, 
and  such  guardian  is  entitled  to  recover  the  personal  estate  of 
said  infant  from  u  guardian  previously  appointed  in  the  State  of 
Kentucky 675 

2.  in  an  action  by  the  father  against  his  infant  child   to  set  aside  a 

deed  made  by  him  to  them,  he  stated  in  his  petition,  which  was 
sworn  to.  that  he  was  divorced  from  their  mother  and  her  place' 
of  residence  was  unknown,  but  failed  to  state  whether  or  not 
they  had  a  statutory  auardlnn.  ITpnn  this  affidavit  the  circuit 
clerk,  under  section  745  of  the  Civil  Code,  appointed  a  practicing 
attorney  at  the  bar,  upon  whom  service  of  process  was  had  for 
the  two  infants.  Held— That  under  the  facts  stated  the  affi- 
davit and  the  action  of  the  clerk  were  only  defective  and  not 
void  and  the  judgment  rendered  therein  was  not  void    ..  ...  1048 

8.  this  court  has  no  jurlssdiction  to  correct  the  records  of  a  circuit 

court 1048 

4.  in  an  action  by  a  father  against  two  of  his  infant  children  to  set 
aside  a  deed   made  by  him   to  them,  the  father  was  an  incompe- 
tent witness  to  testify  for  himself  concerning  any  verbal  state- 
ment of  or  any  transaction  with   his  said  infant  children,  who 
(..  were  at  the  time  of  the  transaction  under  fourteen  years  of  age.. 1048 
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5.  foTor  and  affection  is  n  Rufflcient  nnd  valid  consideration  to  np- 

hold  a  deed  from  a  parent  to  hlR  child.   ...  1048 

6.  the  fact  that  the  father  In  hig  petition  alleged  that  he  had  the  deed 

made  and  recorded  In  the  proper  office  was  positive  eTidence  of 
his  intention  to  part  with  ana  pans  the  title  to  the  land  to  his 
children.  It  did  not  require  the  actual  manual  delivery  of  the 
deed  to  them  to  make  it  a  legal  conveyance.  The  children  being 
infants  at  the  time,  and  the  cnnvpyance  being  heneflcial  to  them 
equity  implied  an  acceptance  thereof  on  their  part,  but  they  had 
the  right   to  reject  the  conveyance  when   they  became  of  age 

within  a  reasonable  time 1048 

INJUNCTIONS— See  Contracts,  28;  Nuisance,  1,  2;  Primary  Elections, 
8,  4- 

1.  in  an  action  to  enjoin  a  railroad  company  from  constnictlng  a 
viaduct  in  a  street  in  front  of  plaintiff's  property,  where  an  In- 
junction granted  by  the  clerk  was  dissolved  by  the  circuit  court, 
it  was  not  error  in  this  court  to  permit  the  plaintiff  to  amend 
her  petition,  charging  that  the  viaduct  was  a  permanent  ob- 
struction and  praying  for  damages  to  her  property  caused  thereby.  184 

"8.  section  747,  Civil  Code  of  Practice,  pertaining  to  the  suspending, 
modifying  or  continuing  of  an  injunction  durintt  the  pendency 
of  an  appeal,  limits  the  application  to  this  court  to  revise  the  ac- 
tion of  the  circuit  court  as  to  cimtlnning  the  injunction  enforced 
pending  the  appeal  to  ** twenty  days  after  the  entry  of  such 
order, '"and  when  such  motion  is  made  within  twenty  days  after 

the  entry  of  the  order  it  comes  too  late        740 

TNSANITY-See  Criminal  Law.  88:  Land,  3fi.  87;  Wills,  28. 
:iNSTRUCTIONS— J^ee  Contracts,  82;    Criminal    Law.  1.  89,  88;  Dam- 
ages, 15,  16;  Druggists,  H;  lOvldence,  48:  Homicide,  12:  Land,  20:  Life 
Iiisurance,  18;  Malicious  Shooting,  1;  New  Trial,  3;  Practice,  4;  Tele- 
.grams,  5 — 

1.  in  an  action  upon  a  contract  to  sell  patent  medicines  when  the 
defense  was  that  the  written  contract  did  not  oorrt^ctly  reflect 
the  contract  between  the  parties,  an  instruction  was  erroneous 
which  excluded  from  the  consideration  of  the  jury  all  evidence 
that  conduced  to  support  the  contention  of  the  defense  as  to  the 
mistake  in  the  writing .     1 

13.  upon  the  trial  of  appellee  upon  an  Indictment  charging  him  with 
feloniously  striking  and  wounding  an  officer  with  a  deadly 
weapon.  It  appearing  that  appellee  was  resisting  arrest  by  the 
•officer,  an  instruction  to  the  effect  that  If  the  jury  believed  be- 

fond  a  reasonable  doubt  that  the  accused  had  committed  a  pub- 
ic offense  in  the  presence  of  the  officer  nnd  knew  the  officer  to 
be  the  marshal  of  the  town  where  the  offense  was  committed, 
and  the  officer  attempted  to  arrest  him.  It  was  his  duty  to  sub- 
mit to  the  arrest;  and  If  he  refused  to  do  so  and  assaulted  the 
officer,  the  latter  had  the  right  to  repel  the  as<:ault  and  compel 
the  defendant  to  submit  to  the  arrest,  correctly  stated  the  law, 

and  should  have  been  given  by  the  Uiwer  court  ...  14 

-8.  an  instruction  telling  the  jury  that  they  should  find  for  plaintiff 
such  sum  in  damages  as  would  compeii.<wite  him  for  Injury  sus- 
tained by  deposit  of  sawmill  dust  upon  his  premlsen.  In  Injuring 
his  trees,  garden,  furniture,  etc.,  was  not  only  right  as  far  as  It 
went,  but  it  might  have  gone  further  and  defined  that  commit- 
ted, and  the  officer  attempted  t>o  arrest  him.  it  was  h\p.  duty  to 
submit  to  the  arrest;  and  if  he  refused  to  do  so  nnd  assaulted 
the  officer,  the  latter  had  the  right  to  rep»'l  the  nssnult  nnd  com- 

fiel  the  defendnnr.  to  submit  to  the  arrest,  corn  ctly  .«;tat»'d  the 
aw,  and  should  have  been  given  by  the  lower  court  .  14 

5.  an  instruction  telling  the  jury  that  they  should  find  for  plaintiff 
such  sum  In  damages  as  would  compensate  him  for  injury  sus- 
tained by  deposit  of  sawmill  dust  upon  his  prenilcies.  in  injuring 
hie  trees,  garden,  furniture,  etc.,  was  not  only  right  as  far  as  it 
went,  but  it  might  have  gone  further  and  defined  that  plaintiff 
was  not  only  entitled  to  the  use  of  his  property,  but  that  he  had 
the  right  to  enjoy  It  In  p(>ace  and  comfort    103 

4.  where  upon  motion  and  grounds  for  a  new  trial  no  complaint 
was  made  of  Instructions  given  by  the  court,  they  will  be  re- 
garded upon  appeal  as  the  correct  exposition  of  the  law 216 
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6.  the  court  did  not  err  in  failing  to  instruct  or  admonish  the  jury 
that  they  should  conRider  evidence  of  previous  threats  made  liy 
the  defendant  only  for  the   purpose  of  showing  the  motive  or 
stat«4  of  defendant's  mind  at  the  time  of  the  killing  . .  920 

6.  in  this  notion  against  appellant  for  the  killing  of  Ftock  the  court 

properly  instructed  the  jury  that  while  it  Is  the  duty  of  the  en- 
gineer to  keep  a  lookout  ahead  of  the  train  to  see  if  the  track  is 
*  cleAr  of  obstrnctions,  yet  he  Is  not  required  to  keep  his  eyes  con- 
stantly on  the  track  in  front  of  hlni,  but  only  inat  he  should 
exercise  reasonable  care  in  the  discharge  of  his  duty 262 

7.  the  rule  in  this  State  is  that  if  there  is  any  evidence  the  question 

is  for  the  jury/and  In  oases  like  this,  where  the  circumstances 
showed  that  the  stock  might,  by  the  exercise  of  ordinary  care, 
have  been  seen  In  time  to  avoid  a  coIllFion,  and  warranted  such 
finding  of  the  jury,  this  court  has  uniformly  held  that  a  peremp- 
tory instruction  should  not  be  given  ..  263 

INSUBANCH:— See  Agents;  Contracts,  5,  40;    Criminal   Law;  Fire,  52; 
Life,  68,  58:  Indemnity— 

1.  in  hisaction  to  recover  upon  a  policy  of  Insurance,  where  it  Is  ap- 

parent that  the  agent  undertook  to  facilitate  the  transfer  of  the 
policy  to  afpellnnt,  and  for  this  purpose  mailed  him  a  blank 
application  for  the  consent  of  the  company,  and  that  appellant 
failed  to  sign  and  forward  the  necessary  application,  and  pend- 
ing the  negotiations  the  property  burned,  the  court  correctly 
awarded  a  p  remptory  instruction  to  find  for  appellee 09 

2.  in  this  action  for  the  n*covery  of  insurance  upon  appellee's  lum- 

ber there  i<>  some  conflict  in  the  evidence  as  to  whether  or  not 
what  Is  known  as  the  "clear  space  clause"  was  abrogated  before 
the  loss,  but  the  question  was  submitted  to  a  jury,  who  found 
for  appellee,  and  the  preponderance  of  the  evidence  appears  to 
sustain  ihn  verdict  on  thiri  point  ..  106 

8.  the  testimuny  In  this  action  conduces  to  show  that  the  policy  was 

cancelled;  that  appellee's  nfient  agreed  to  its  oancellatlon,  and 
the  money  returnnhle  under  a  clausif  of  the  policy  relating  to  its 
cancellarion  wns  by  consent  of  appellee's  agent  to  be  applied  to 
premiums  on  another  policy  to  be  issued  by  another  cumpany 
upon  thw  same  property.  There  was  suflflcient  evidence  to  au- 
thorize the  siibmisdion  of  the  case  to  the  jury 151 

INSURANCE,  FIRE- 

1.  where  L    was  conducting  a  store  in  the  trnde  name  of  M.  and  had 

taken  out  a  policy  of  insurance  for  f2  500  tin  his  stock  of  goods 
in  that  name,  there  being  nofrauduli^nt  concealment  of  the  own- 
ership and  interest  of  L.  therein,  such  policy  is  a  valid  contract 
of  insurance.  461 

2.  althoufih  L.  and  M.  were   not   partntrc.  M.  held    the  title   to   the 

property  asnn  Indemnity  against  1i-ibitiiy  for  merchandise  bought 
im  hH  credit  by  fj..  which  was  eiiforrihte  as  between  them,  and 
it  appearing  that  M.  was  bound  for  merchandisp  bills  to  the 
amount  of  |1,>0(1.  he  h*nd  a  material  Inti  rest  in  the  goods  and 
their  preservation.  The  value  of  the  insured  stock  being  f9.(t00 
in  excess  of  the  direct  inttTest  of  M  ,  he  held  such  excess  as 
pledgee  in  trust  for  the  beneficial  owner,  and  these  were  insur- 
able interests 461 

8.  appellant  had  a  policy  on  a  buiUMnfi  in  which  baled  rags  were 
storfd.  which  are  extra  hazardous,  and  allowetl  a  rebate  on  the 
rij<k  by  reason  of  Information  given  by  Wood,  the  secretary  of 
the  insured,  that  the  rags  had  been  removed.  The  policy  pro- 
vided that  "this  entire*  policy  shall  be  void  if  the  insured  shall 
conceal  or  misrepresent  In  writing,  or  otherwise,  any  material 
fact  concerning  the  Insurance  or  the  subject-matter  thereof,  or  if 
the  hazard  bo  increased  by  any  means  within  the  control  or 
knowledge  of  insured."  This  information,  though  false,  was 
believed  by  the  informer  to  be  true.  He  did  not  profess  to  have 
any  personal  knowledge  as  to  the  removal  of  the  rags  but  upon 
inquiry  of  the  insurer  informed  the  inquirer  of  his  course  in 
learning  whether  the  rags  had  been  removed,  which  answer  he  • 
believed  to'be  true.  Held— That  such  answer  was  not  a  conceal- 
ment or  misrepresentation 862 
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4.  If  Wood,  the  asent  of  Insured,  knew  that  rage  were  stored  in  the 

building  and  concealed  it  from  the  insurer,  such  a  fact  would 
have  been  binding  on  the  insured,  but  tbe  knowledge  of  Wood's 
agent,  who  was  not  the  agent  of  Wood's  principal,  is  not  im- 
putable to  the  latter 85a 

5.  tbe  fact  that  tb^^.^rags  were  gtored  in  the  building   by  O'Brien, 

who  was  the  tenadVbf  insured,  although  in  violation  of  the  ten-  ^ 
ant's  rightful -upe  of  the 'premises,  does  not  affect  the  policy  if 
the  Insured  was  ignorant  of  it,  although  it  was  a  matter  which 
he  might  have  controlled  had  he  known  it,  or  although  he  knew 
of  it,  jet  if  it  wa8.a  thinit  bejond  his  control  the  policy  is  not 
affected  by  it 86S 

6.  the  fact  that  the  risk  was  increased  after  the  issuing  of  the  policy, 

by  the  storing  of  rags  without  the  consent  of  the  insurer,  yet  if 
the  extra  hazardous  condition  was  removed  before  there  was  a 
flre,  then  the  condition  remained  precisely  as  when  the  contract 
was  made,  and  while  the  liability  of  the  insurer  was  suspended 
during  the  time  of  the  existence  of  the  condition,  if  the  fire  had 
then  occurred  Insurer  would  not  have  been  liable.  But  if  before 
losa,  and  during  the  time  covered  by  the  policy,  the  original  con- 
dition was  restored,  the  liability  of  the  insured  was  restored  also 

and  it  was  thereafter  liable  for  the  loss 863 

INSURANCE,  LIFE- 

1.  under  a  contract  by  a  water  company  to  furnish  a  city  an  ample 

supply  of  water  for  all  purposes,  an  instruction  to  the  jury  that 
if  ibey  believe  from  the*'vidence  that  the  failure  of  the  deiendant 
to  furnish  an  ample  supply  of  water  at  the  time  of  the  burning 
of  the  property  was  due  tio  accidental  cause,  not  the  result  of  de- 
fendant's negligence,  and  which  it  could  not  by  the  use  nf  or- 
dinary diligence  have  foreseen  and  prevented,  the  law  is  for  the 
defendant,  was  proper 421 

2.  under  section  67i),  Kentucky  Statutes,  where  the  application  for 

the  certificate  of  Insurance  is  not  attached  to  or  does  not  accom- 
pany the  policy,  it  can  not  be  received  in  or  considered  as  part  of 
the  contract  in  a  controversy  between  the  parties  interested  in 
the  certificate 46& 

8.  where  policies  of  insurance  were  taken  out  nn  the  life  of  the  in- 
sured by  persons  claiming  to  be  his  creditors  and  who  paid  the 
premiums,  and  on  the  death  of  the  Insured  the  policies  were  paid 
by  the  company  to  the  beneficiaries  named  therein  under  tbe 
belief  that  they  were  in  fact  creditors  of  the  insured,  the  com- 
pany is  not  liable  to  the  administrator  of  the  insured  for  the 
frums  9.0  paid,  although  the  parties  to  whom  the  money  was  paid 
were  not  in  fact  creditors  of,  and  had  no  insurable  interest  in, 
the  life  of  the  insured 813 

4.  where  the  beneflciarles  named  in  a  life  insurance  policy  were  not 
in  fact  creditors  of  the  insured  and  procured  the  policies  ))y 
falsely  representing  themselves  to  lie  such  creditors,  the  tiansac- 
tlon  was  a  speculation  upon  the  hazard  of  a  human  life,  and  a 
gambling  scheme,  and  the  policies  are  void  as  against  public  pol- 
icy, and  no  cause  of  action  can  be  maintained  on  them  by  the 
administrator  of  the  insured 813 

6.  where  an  insurance  policy  is  taken  out  uprn  the  life  of  another 
without  his  consent  or  knowhdse  it  is  viild,  but  in  such  case, 
where  one  in  good  faith  paid  the  premium  on  such  a  policy,  he 
would  be  entitled  to  recover  the  prefniums  su  pHi<l        813 

6.  where  a  life  insurance  policy  provides  that  any  indibtedness  of 

the  assured  to  the  company  will  be  deducted  from  the  face  of  the 
policy,  a  note  owing  to  the  company  by  the  assured  should  be 
credited  on  the  sum  payable  by  tne  company 825 

7.  under  a  policy  of  insurance,  which  provides  that  after  it  has  been 

In  force  for  three  full  years  should  it  lapse  and  not  be  surren- 
dered, the  full  amount  thereof  at  date  of  lapse  any  indebtedness 
being  repaid. liPlthln  three,  months)  will  be  extended  without  re- 
quest or  demand  therefor,  where  the'  yearly. premiums  are  to  be 
paid  in  quarterly  installments,  in  advance,  a  payment  of  the 
premiujns  for  two  years  and  for  two  quarters  of  the  third  year 
will  not  havd  the  effect  to  continue  the  policy  in  force,  where 
tbe  insured  died  shortly  after  the  expiration  of  the  third  year....  878^ 


44  .  INDEX. 

INSURANCE.  LIFE— Continued.  Pa«e, 
8.  so  much  of  section  679,  Kentacky  Statutes,  as  provides  ttiat  the 
policy,  or  certiflcnte,  application,  constitution,  by-laws  or  rules 
shall  be  plainly  printed,  and  no  portion  thereof  shall  be  in  type 
smaller  than  brevier,  applies  only  to  co-operative  companies.  ...  878 
■9.  in  an  action  for  a  paid  up  policy  by  the  husband  ami  wife  on  a 
policy  issued  December  1«.  1889,  on  the  life  of  the  husband,  pay- 
able to  his  wife  at  his  death,  in  consideration  of  an  annual  pre- 
^nium  of  $189  for  twenty  years,  which  contained  this  clause: 
* 'After  three  full  annual  payments  have  been  paid  upon  this 
tJolicy  the  company  will,  upon  lesal  surrender  thereof  or  within 
six  months  thereafter,  issue  a  nonparticipating  policy  for  paid-up 
insurance;  •  *  *  when  the  husband  paid  four  annual  pre- 
miums, but  failed  to  pay  the  fifth,  due  December  16,  1893,  but 
did  not  demand  a  pnid  up  policy  until  Decemlier  7,  1894,  to  which 
the  company  responded  that  the  policy  had  lapsed,  and  as  an  ap- 
plication for  a  paid-up  policy  was  not  made  within  six  months, 
the  policy  iiecame  forfeited  acrrordlnflt  to  its  printed  terms,  and 
was  of  no  value."  Held— That  though  the  action  was  not 
brought  until  eight  years  after  the  default  occurred,  the  demand 
having  been  made  within  five  years  after  such  default,  the  action 
for  the  if^suunce  of  the  pnidup  policy  may  be  brought  on  the 
written  contract  at  any  time  within  fifteen  years  after  the  cause 
of  action  accrued    686 

10.  in  an  action  for  a  paid-up  policy,  where  there  was  no  demand  by 

the  company  for  a  surrender  of  the  policy,  and  there  being  a  de- 
mand for  a  paid-up  policy  which  was  refused  on  the  ground  that 
the  policy  was  no  longer  in  force,  it  was  not  incumbent  on  the 
policy  holder  to  tender  the  policy  to  the  campany  before  suit    ...  686 

11.  S.  took  out  a  life  policy  for  16,000  In  appellant  company  on   the 

twenty  payment  plan,  p.iyable  to  his  wife,  the  annual  premium 
being  1208.90,  on  which  he  paid  nine  annual  payments  and  de- 
faulted, and  died  four  years  and  eleven  days  after  making  the 
first  default.  The  policy  under  its  terms  gave  the  Insured,  after 
making  three  annual  payments,  the  right  to  surrender  his  policy 
and  demand  a  paid-up  policy  within  twelve  months  after  making 
default,  which  insured  failed  to  obtain.  The  beneficiary  within 
five  years  after  the  first  default  demanded  that  such  paid-up  pol- 
icy l)e  Issued  to  her  for  19,160,  which  appellant  refused  and  offezed 
her  the  ''legal  reserve,"  amounting  to  ff  1,190,  which  she  refused. 
Held— That  she  is  entitled  to  recover  the  value  of  the  paid-up 
policy,  12,160.  as  though  it  had  been  applied  for  by  the  Insured 
within  twelve  months  after  the  first  default  in  the  payment  of 
the  premium   ..         ...     846 

12.  where  one  applied  for  insurance  on  the  26th  day  of  November,  and 

died  suddenly  on  the  29th,  three  days  later,  and  suit  was  brought 
to  recover  the  insurance,  alleging  that  the  applicant  had  paid 
the  premium  when  the  application  was  made,  and  there  was  no 
receipt  relied  on  and  the  oral  contract  relied  on  was  denied  by 
the  company,  a  peremptoiy  Instruction  to  find  for  the  company 
was  proper 898 

18.  appellant  upon  the  trial  of  thij^  action  offered  to  prove  by  a  wit- 
ness that  her  deceased  husband  had  told  her  that  he  hadapplied 
for  insurance  and  that  he  had  paid  for  It  by  giving  the  agent 
credit  upon  an  account  he  had  against  the  agent,  and  that  the 
agent  had  told  him  he  was  fully  insured,  was  properly  excluded, 
for  to  have  admitted  it  would  have  been  to  allow  appellant  to 
make  evidence  for  herself.  The  evidence  was  only  a  narration  of 
a  previous  transaction  and  was  in  no  sense  res  gestju 898 

14.  so  also  was  properly  excluded  evidence  offered  by  deceased's  son 
to  the  effect  that  deceased  tt)ld  him  simn  after  leaving  the  agent 
that  he  had  taken  the  insurance  and  had  agreed  to  credit  the 
agent  upon  his  account  for  the  premium,  and  directed  the  son  to 
malse  the  credit  on  the  book  kept  by  him,  and  that  he  forgot  to 
make  such  credit.  The  conversation  did  not  occur  at  the  time 
of  the  transaction  with  the  agent  and  the  latter  was  not  present, 
aud  was  clearly  incompetent ...     898 

16.  where  in  an  original  certificate  of  insurance  there  was  no  provi- 
hIou  conrernlna  suicide,  but  the  application  contained  a  provl- 
vl.sion  by  which  the  applicant  agreed   to  be  controlled  by  all  the 
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rules  and  regiilntions  of  the  order  tlien  in  force,  or-  thot  might 
thereafter  be  enacted,  where  a  by-law  was  «ubseqne«itly  adopted 
by  the  company,  nnder  the  provielone  of  section  679  of  Kentucky 
Statutes,  reqnirlng  all  contracts  pertaining  to  Euch  policies  and 
all  by-laws,  rules  and  regulations,  or  copy  thereof,  to  fce  attached 
to  the  poli'^y  or  It  shall  not  be  oouFidered  as  a  part  thereof,  while 
it  did  not  fllTect  the  pre\ions  contract  in  so  far  as  Its  oblfgntions 
had  been  flzed.  we  sen  no  reason  why  the  statute,  although  passed 
since  the  original  contract  was  made,  should  not  apply  to  altera- 
tions or  changes  of  such  contracts ISOlf^ 

16.  such   alterations  are   In  a   sense   new  contracts,  although    it   had 

been  previously  provided  that  they  might  be  entered  into.    When 
the  new  matter  bf  came  attached  to  the  original  contract  as  an 
obligation  of  the  part  it's,  a  police  i  emulation  of  the  Stat«  required 
certain  prerequisite  formalities  before  it  became  their  act.     This 
did  not  impair  the  obligation  of  the  old  contract,  but  dealt  alone 
with  the  attempt  to  alter  that  contract.     Such  new  matter  could 
not  have  been  added  at  alt,  as  was  done,  except  for  the  provisions 
in  the  old  certificate  that  let  it  in.    That  provision  gave  to  the 
insurer  the  right  to  alter  the  terms  or  conditions  of  the  original 
■ffreements  of  the  parties  at  any  time  in  the  future  by  the  adop- 
tion of  a  new  rule  or  regulation  of  the  society  affecting  it.     The 
new  law.  leaving  the  old  contract  precisely  as  it  was  found,  laid 
hold  of  the  parties  and  said  in  effect,  when  you  make  alterations 
of  this   contract,  as  you  may  do   by  the  adoption   of  by- laws  or. 
rules,  the  sovereign  power  of  the  State  requires  that  a  copy  of 
such  by-laws  shall  be  endorsed  on  or  attached  to  the  certificate, 
or  policy  of  insurance.     But  it  will  not  do   to  tender  «uch  copy 
years  after  it  should  have  been  done  and  after  the  liability  of  tne 
insurer  has  been  completed  under  the  original  contract 120\ 

17.  a  pleading  that  the  contract  was  an  Illinois  contract,  made  and 

to  be  performed  in  that  State,  and  that  the  statute  of  this  State 
could  have  no  extra-territorial  force  there,  was  properly  rejected. 
The  statute  applies  to  persons  insured  in  this  State  by  companies 
doing  business  in  this  State.  It  had  no  right  to  oome  in  this 
State  to  do  an  insuranoe  business  ev^ept  upon  such  terms  as  this 
State  might  impose 1809^ 

18.  the  fact  that  appellant  is  a  ''Federal   corporation,"  having  been 

organized  in  the  District  of  Columbia  under  an  act  of  congress, 
is  no  defense.  No  matter  where  created,  by  its  presence  in  Ken- 
tucky as  an  insurance  col*poration  its  contracts  are  to  be  con- 
strued and  enforced  by  the  courts  of  Kentucky  when  it  is  sued 
in  our  courts ...  1209^ 

19.  a  life  pollov  was  issued  by  appellant  for  $10,000  on  the  life  of  W. 

P.  QatllD,  in  which  insured's  daughter,  Gray  A.  Gatlin,  was 
named  as  beneficiary.  When  the  policy  was  produced  after  the 
death  of  insured  it  contained  the  additional  name  of  Geo.  O. 
Gatlin,  a  son  of  insured,  as  one  of  Wie  beneficiaries,  which  latter 
named  there  was  evidence  tending  to  show  was  in  the  handwriting 
of  the  insured.  Both  the  son  and  daughter  were  infants,  and  by 
their  guardian  brought  this  suit  on  the  policy.  The  company 
pleaded  the  alteration  in  bar  of  the  action.  Held — If  the  appli- 
cation was  in  fact  accepted  by  the  company,  and  the  policy  issued 
with  Gray  A.  Gatlin  as  the  sole  beneficiary,  her  rights  then 
became  fixed,  and  neither  the  insured  nor  the  company  could 
affect  her  rights  except  as  provided  in  the  policy,  which  provided 
that  the  insured  might  change  the  beneficiary  with  the  consent 
of  Che  company 670^ 

90.  on  the  trial  of  the  action  the  court  should  have  told  the  jury  that 

they  should  find  for  the  plaintiff.  Gray  A.  Gatlin,  alone,  if  the 
alteration  of  the  contract  was  made  by  the  insured  after  the  pol- 
icy was  delivered  and  accepted,  and  without  the  consent  of  the 
company,  but  that  they  should  find  in  favor  of  both  the  plain- 
tiffs if  the  alteration  was  made  before  the  delivery  and  accept- 
ance of  the  policy,  or  with  the  consent  of  the  company 670^ 

91.  where  it  is  pleaded  that  insured  had  ma<)9  falae  statements  in  his 

application  for  insurance  as  to  his  hablta  as  to  drinking  whisky, 
the  court  should  have  set  out  in  an  instru9t^n  the  questions  and 
answers  contained  in  the  application  1^^  ^^fe^^ppe  thereto,  and 
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should  have  told  the  Jury  that  they  should  find  for  the  plaintiffs 
if  the  answers  were  substantially  true,  but  otherwise  they  should 
find  for  defendant,  although  there  was  no  intention  to  mislead 
or  deoeiTe  the  company,  and  that  the  answers  were  not  substan- 
tially tiue  if  the  assured  drank  materially  more  than  as  stated  ..  670 

INSURANCE  INDEMNITY- 

1.  in  an  action  on  a  policy  of  employes'  indemnity  insurance,  which 

provides  that  the  employe  should  be  over  twelve  years  of  age,  it 
is  not  necessary  that  the  petition  should  allege  that  the  person 
injured  was  over  twelve  years  of  age 668 

2.  a  condition  in  a  policy  of  employes*  indemnity  iniurance  that  no 

action  shall  be  maintained  thereon  unless  it  is  brought  within 
thirty  days  after  payment  of  loss  by  the  insured,  is  contrary  to 
public  policy  and  is  void 668 

8.  the  age  of  a  member  of  a  family  may  be  proven  by  proof  of 
declarations  of  other  members  since  deceased 668 

4.  under  a  prayer  for  general  relief  interest  may  be  allowed  on  a 
claim  from  the  filing  of  the  suit,  although  not  specially  prayed 
for  In  the  petition 668 

6.  where  the  indemnity  insurance  company  did  not  defend  the  suit 
of  the  insured  against  the  appellee  and  appell«^-had  to  defend  it, 
the  court  properly  held   the  Insurance  comimny  liable  for  the 

costs  ot  the  action  upon  its  policy  of  indemnity 668 

INTERESTS— See  Sheriffs.  1,  6,  8- 

1.  th>i  money  collected  by  the  sheriff   upon   taxes  and  penalties  due 

the  county,  and  taxes  and  penalties  collectable,  but  not  collected, 
are  treated  as  a  debt  doe  by  the  sheriff  to  the  county  on  January 
1,  after  they  become  due,  and  upon  their  total  amount  the  sheriff 
is  liable  to  the  county  for  interest  at  6  per  cent,  from  that  date 
until  paid,  which  Interest  is  in  addition  to  the  6  per  cent,  pen- 
altv  upon  the  gross  sum  due  and  unpaid  on  Januatj  1  67 

2.  while  It  is  proper  to  charge  the  sheriff   with  interest  on  the  pen- 

al%7  due  tne .  county  by  taxpayers  who  fail  to  pay  their  taze»by 
*  Deoeovber  1  of  the  year  In  which  such  tax  is  due.  there  should  be 

no  interest  computed  on  the  additional  penalty  due  by  the  sheriff 
to  the  county  for  his  failure  tQ  pny  over  all  the  taxes  collected 
or  collectable  on  January  T  thereafter,  said  penstUy^AytalnKt  the 
sheriff,  although  a  li-ihillty  for  which  he  is  tniund  on   bis  bond, 

is  not  a  debt  upon  which  Interest  can  be  computed 67 

8.  from  the  ev  Idence  it  appears  that  1476  of  payments  was  Interest 
paid  by  the  borrower,  and  as  to  it  he  was  relegated  by  the  stat- 
ute for  his  remedy  for  double  penalty  for  usury  paid,  and  the 
evidence  falling  to  support  the  bank's  contention  that  any 
further  pirt  of  the  payments  credited  by  the  judgment  appealed 
from  WHS  paid  by  the  debtor  as  Interest,  without  this  specific  ap- 
propriation, the  lender  had   no  authority  to  apply  it  except  as 

was  done  by  the  court  bnlow 988 

INTOXICATING  LIQUORS— See ^ocal  Option,  1;  Ordinances,  4— 

1.  section   8704,  Kentucky  Statutes,  which   is  part  of  the  charter  of 

towns  of  the  sixth  class,  provides  that  the  granting  of  a  license 
to  sell  spirituous,  vinous  or  malt  liquors  shall  be  under  the  ex- 
clusive control  of  the  board  of  trustees  of  such  town,  and  where 
one  has  obtained  a  license  from  the  board  of  trustees  he  is  not  re- 
quired to  have  a  license  /rem  the  county  court,  but  should  pay 
or  tender  to  the  county  court  clerk  the  license  tax  due  the  State, 
and  the  refusal  of  the  clerk  1 1  accept  the  money  tendered  made 
the  clerk  liable  to  the  State  therefor,  but  such  refusal  did  not 
subject  the  defendant  to  prosecution  for  selling  such  liquors 
without  a  license 188 

2.  an  instruction   to  the  effect  that  a  sale  of  whisky  on  a  boat  In 

Barren  river  at  any  point  whpre  the  river  is  the  boundary  ot  Bar- 
ren county  is  a  sale  in  that  county,  is  authorized  by  section  20  of 
the  Criminal  Code,  and  an  instruction  In  substance  advising  the 
jury  that  defendant  was  guilty  if  he  was  Interested  in  the  whisky 
sold,  and  had  a  clerk  or  partner  at  the  boat  where  it  was  sold, 
making  sales  In  quantities  of  less  than  five  gallons,  and  that 
such  sales  were  made  with  his  approval,  correctly  states  the  law.  690 
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8.  an  Indiotraent  wblob  charges  that  the  defeDdanta  unlawfully  and 
willfully  sold  by  retal]  a  beverage  liquid  mixture,  or  decoction, 
which  causes  or  produces  intoxication,  in  territory  in  which  the 
sale  of  (tpirltuous,  vinous  or  malt  li  luors  Is  prohibited  in  accord- 
anoe  with  the  Uncal  option  law.  Is  'good  under  Kentucky  Stat- 
utes, section  25ft7a,  which  prohibits  the  sale  of  **auy  beverage, 
liquid  mixture  or  decoction  of  any  kind  which  ptoduoes  or  causes 
intoxication,"  in  such  territory,  and  it  is  not  necessary  to  name 
in  th*^  indictment  the  mixture  or  decoction  that  was  sold 718 

JOINT  ACTION— 

1.  under  Civil  Code,  section  S6.  perrons  severally  liable  upon  the 
same  contract  may  be  included  in  the  same  action  at  the  plain- 
tiff's option 40 

8.  where  a  joint  action  foi  personal  injury's  was  filed  against  a  for- 
eign corporation  and  three  of  its  resident  employes,  alleging 
that  the  Injuries  were  caused  by  the  joint  and  concurring  negli- 
gence of  the  company  and  its  codefendants.  as  its  agents  and  em- 
pK)y(M«  in  the  operation  of  a  milroad  train,  pn  which  plalqtiff 
was  a  passenffer.  a  petition  by  the  corporation  for  removal  of  the 
cause  to  the  United  States  Circuit  Court,  which  alleges  that  its 
codefendants  were  joined  with  it,  for  the  sole  and  fraudulent 
purpose  of  preventing  a  removal  of  the  action  from  the  :^tate 
court,  and  that  all  the  statements  in  the  petition  as  to  such  co- 
defendants  are  untrue,  amounts  to  nothinn  more  than  a  conclu- 
sion of  the  pleader,  and  does  not  state  a  single  fact  from  which 
the  court  might  determine  that  the  cause  of  action  is  separable. .  8W 

JUDICIAL  DISTRICTS- 

1.  section  1S2  of  the  Constitution  provides  that  *'the  general  assem- 

bly, when  deemed  necessary,  may  establish  additional  (judicial) 
districts,  but  the  whole  number  of  districts,  exclusive  of  coun- 
ties having  a  population  of  160,000,  shall  not  exceed  at  any  one 
time  one  for  every  tiO,000  of  population  of  the  State,  according  to 
the  last  enumeration.'*  The  last  Federal  census  shows  that  the 
State  had  in  1900  a  population  of  9,147.174.  1  his  would  have  en- 
titled the  State  to  as  man^  as  thirty-one  judioi>il  dli^tricts,  out- 
side of  the  cuunty  of  Jefferson,  which  had  a  population  of  982,540. 
Seotion  128  of  the  Conptltutton  provides  that  ''the  general  assem-"' 
bly,  having  duo  regard  to  the  territory,  business  and  population, 
shall  divide  the  State  into  a  sufficient  number  of  judicial  dis- 
tricts t^  carry  into  effect  the  provisions  of  the  Constitution  con- 
cerning circuit  courts."  Held— That  the  act  of  the  sreneral  as- 
sembly of  1904,  creating  the  Thirty -first  Judicial  District,  com- 
posed of  the  counties  of  Floyd,  Knott  and  Magoffin,  was  consti- 
tutional  ....241 

2.  the  inhibition   in   the  Constitution  Is  not  against  the  si7e  of  the 

districts  at  all  except  where  single  counties  n<ay  conFtltute  a  dis- 
trict, and  the  fact  that  the  Thirty -first  District  contained  only 
about  36.29;)  population  does  not  affect  the  validity  of  the  act 
creating  it,  as  the  population  of  the  entire  State  by  the  last  cen- 
sus was  such  as  to  empower  the  legislature  to  create  an  addi- 
tional district ., 241 

8.  any  one  elected  to  the  office  of 'Commonwealth's  attorney  takes  It 
subject  to  the  constitutional  right  of  the  legislature  to  make  new 
districts  as  the  necessities  and  population  may  require,  aod  those 
affected  l^y  its  exerci<<e  must  yield  to  it  as  one  of  the  conditions 
flxc^d  bv  the  Constitution  upon  which  they  took  their  office 241 

JUDICIAL  KNOWLKDGE— See  Railroads.  64. 

JUDICIAL  NOTICE— See  Contracts,  82. 

JUDICIAL  SALES— See  Practice,  8— 

1.  where  a  sale  of  real  estate  is  made  by  the  commissioner  of  the 
court  under  a  decree  of  the  court,  the  purchaser  is  only  a  pre- 
ferred bidder  until  his  bid  is  accepted  by  the  court  by  confirm- 
ing the  sale,  and  when  the  purchaser  refused  to  execute  bond 
and  the  sale  was  reported  to  the  court,  which  decided  not  to  con- 
firm it.  but  treated  it  as  thouf^h  it  had  not  been  made,  and 
ordered  a  resale  thereof,  if  upon  a  resale  the  land  shall  sell  for 
less  than  was  offered  by  the  first  purchaser,  he  can  not  be  held 
liable  for  the  deficiency 4 
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S.  under  Kentucky  Statutep,  section  l-la.  providing  **thot  in  addi- 
tion to  noticeB  now  required  Ijy  law  to  Iw  posted,  nil  pulilic  Fales 
of  any  kind  of  property  when  sold  under  execution,  judfiment 
or  decree  8hnll,  unlese  otherwise  njzreed  upon  by  the  parties  to 
such  execntinn,  judgment  or  deoree,  be  advertised  in  some  news- 
T'  paper  published  in  the  county  of  the  pale."  *  »  •  Held— 
That  the  word  "parties"  in  this  section  includes  Infants  as  well 
as  adults,  and  in  a  deoretnl  snie  of  the  land  of  an  infant,  its 
guardian  ha>.  the  ri^ht,  with  the  approval  of  the  chtvncellor,  to 
agree  to  dispense  with  the  newspaper  advertisement  of  the  sale 
of  such  land,  and  such  agreement  is  binding  on  the  infant 239 

8.  Willie  the  rule  of  cageat  emptor  applies  in  all  its  strictness  to 
judicial  sales,  it  is  not  thought  that  when  a  purchaser,  before 
confirmation,  shows  a  failure  of  title  in  some  material  particular 
a  court  of  equity  may  not  relieve  him  of  his  bid  where  it  was 
made  under  a  clear  misapprehension  of  fact  or  law  Inducing  the 
bidding 610 

4.  under  Civil  Code,  section  4ilO,  providing  for  the  sale  of  real  prop- 
erty held  jointly  by  two  or  more  persons,  if  the  property  oe  in 
possession  and  can  not  be  divided  without  injuring  its  value, 
such  sale  may  be  made  where  there  are  vested  estates  jointly 
held,  though  one  of  the  parties  ie  a  life  tenant  and  the  remain- 
dermen aie  infants « 68S 

JUDGMENTS— See  Practice.  1— 

1.  where  the  entry  of  a  judgment  is  ambiguous  or  so  obscure  as  not 

to  clearly  express  the  exact  determination  of  the  court,  reference 
may  be  had  to  the  pleadings  and  other  proceedings,  and  if  with 
this  light  thrown  upon  the  entry  its  obsecnrity  is  dispelled  and 
its  intended  significance  made  apparent,  the  judgment  will  be 
upheld  and  carried  into  effect  as  it  was  intended 847 

2.  a  judgment  in  an  action  upon  certain  coupons  of  a  bond  is  not  a 

bar  to  a  recovery  in  an  action  on  othei*  coupons  of  the  same  bond, 
'  as  each  coupon  is  a  separate  promise  and  gives  rise  to  a  separate 

cause  of  action  thereon 21 

8.  the  Code  of  Practice  provides  that  a  judgment  shall  not  be  re- 
versed for  any  error  of  law  not  affecting  the  substantial  rights  of 
the  adverse  party,  and  as  the  appellant  in  this  action  obtained 
credit  upon  the  trial  in  the  lower  court  for  every  thing  he  claimed, 
it  is  immaterial  to  him  whether  the  claim  was  upon  the  equity 

or  ordinary  side  of -the  docket 741 

JURISDICTION— See  Appeals.  12;  Damages,  6:  Ordinances,  R;  Part- 
nership, 3;  Practice,  S;  Kailroads,  9,  47;  Telegrams,  6;  Writ  of  Pro- 
hibition. 1,  2.  8,  4— 

1.  where  Manders  took  his  wife  to  Virginia  temporarily  on  a  visit, 

wliere  she  became  insane  and  was  committed  to  an  asylum  in 
that  State,  but  he  kept  his  residence  in  Kentucky,  keeping  her 
estate  here,  an  action  by  the  asylum  for  keeping  her  could  only 
be  maintained  in  this  State,  and,  therefore,  the  limitation  pro- 
vided for  by  the  Kentucky  Statutes  in  such  cases  must  govern, 
for  a  Virginia  statute  of  limitation  could  not  be  applied  to  an 
action  that  could  not  be  enforced  in  that  State 964 

2.  in  an  action  by  McKenna  on  an  apportionment  warrant  against 

Craig  and  the  city  of  Covington  for  1186,  and  to  enforce  a  lien  on 
Craig's  property  and  for  judgment  against  the  city  if  the  prop- 
erty Is  not  liable,  in  which  the  court  dismissed  the  petition 
against  Craig,  a  judgment  for  McKenna  against  the  city  for  the 
debt  is  a  personal  judgment,  of  which  this  court  has  no  jurisdic- 
tion ....  784 

JURY— See  Actions,  2.  10:  Railroads,  IS,  17. 

JURY  TRIAL— See  Constitutional  Law. 

LABOR  PENALTY— See  Municipal  Corporations,  2,  8. 

LANDLORD  AND  TENANT— 

1.  where  the  owner  of  a  one-story  building,  which  was  leased  for 
and  occupied  for  printing  a  newspaper,  employed  an  independent 
contractor,  without  the  consent  of  the  tenant,  to  put  a  second 
story  thereon,  the  tenant  is  entitled  to  recover  from  the  landlord 
the  damage  done  to  type,  stationery,  etc..  by  reason  of  its  exposure 
to  the  rain,  dirt  and  grit  in  the  cunstruotion of  the  second  story; 
that  on  the  trial  of  the  case  the  fact  as  to  whether  the  tenant 
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consented  to  the  erection  of  the  second  story  was  a  question  for 
the  jury,  ae  was  also  the  extent  of  the  damage  done  to  the  ten- 
ant's property  thereby 887 

2.  in  an  notion  by  a  tenant  to  recover  from  his  landlord  damages 
done  to  his  property  by  an  independent  contractor,  in  putting  a 
second  story  on  the  building  occupied  by  the  tenant  without  the 
tenant's  consent,  a  demurrer  to  a  cross  petition  of  the  Inndlonl 
against  the  contractor  was  properly  sustaiUfd.  as  such  action  can 
not  be  properly  litigated  in  the  claim  of  the  teneint  against  the 
landlord 88&>. 

8.  where  a  tenant's  lease  on  preinises  has  expired,  and  the  landlord 
agrees  thiit  he  may  continue  in  poRseshiuu  and  use  of  the  prem- 
ises as  tenant  by  the  month,  but  to  have  une  month's  notice > 
befnre  buing  required  to  quit,  he  is  nut  a  tenant  at  will  or  by 
sufferance,  but  a  tenant  from  month  to  nmnth,  which  tenancy 
may  be  tt*rminated  by  the  landlord  giving  him  one  month's  pre- 
vious notio*',  which  notice  may  be  verbal 880  * 

LANDS— ::?ee  Action  to  Settle  an  Rotate;  Adverse  Possession;  Convey- 
ance by  Deed,  1;  Conveyance  by  Father  to  Daughter,  1;  Lease,  1,  26, 
6;  Limitation,  4:  Divorce  and  Alimony:  Owner  of  Adjoining  Tracts, 
1,  19:  Pafsway,  1,  8;  Railroads,  38,  48,  57— 

1.  It  appearing  that  the  land  in  controversy  was  within  a  boundary 
known  as  the  ''forge  line"  or  '*three  mile  circle,"  which  was 
embraced  in  a  large  body  of  land  conveyed  in  1840  by  several 
claimants  to  gamuel  C.  Jackson  and  others,  and  that  appellant 
owns  it,  it  was  error  for  the  chancellor  to  dismiss  his  petition  in 
which  he  sought  to  recover  same 148-' 

8.  appellee  claims  throngh  John  Clem,  who  testified  that  Mason, 
who  gavt!  him  fifty  acres  ol  land  outside  of  the  * 'forge  circle," 
explained  to  him  that  he  owned  no  land  in  the  circle,  and  the 
fifty  vcres  musj  he  selected  outside,  and  that  when  he  sold  to 
Vaughn  he  explained  to  him  that  he  only  sold  him  so  much  of 
the  land  as  lay  outside  of  the  circle,  and  that  Vaughn  fully 
nndertsood  thii«  when  he  purchased  the  laud.  This  occupation 
was  not  adverse  to  appellant's  title  and  can  not  be  included  in 
the  time  required  by  appellee  to  make  up  his  title  by  prescrip- 
tion   148"^ 

8.  in  thia  action  to  recover  for  the  value  of  timber  cut,  the  question 
of  title  bi'ing  in  issue  the  evidence  of  oeituin  witnesses  read  as 
depositions  as  to  the  location  and  boundary  of  the  land  was  in- 
sufficient to  overthrow  the  location  of  the  land  as  determined  by 
the  actual  calls  of  the  patent 164 

4.  the  lot  in  controversy  was  properly  adjudged  to  appellees,  it  hav- 
ing been  shown  they  have  the  title  and  that  appellants  have 
neither  pleaded  nor  shown  one.   ..    S50* 

6.  in  this  case  it  appeals  that  appellant  announced  in  open  court 
that  she  would  not  accept  the  money  awarded  her  for  her  land, 
and  this  being  true  a  tender  was  unnecessnry,  and  appellee  was 
excused  when  the  money  was  deposited  by  it  in  open  court 251 

6.  in  an  action  to  determine  the  location  of  a  division   line   between 

two  parties  who  claim  the  land  from  the  same  source,  it  is  not 
incumbent  on  the  plaintiff  to  show  that  he  deiived  title  from  the 
Commonwealth     ... —    ...    277 

7.  S  ,  who  was  a  widower  without  children,  but  had  reared  a  foster 

daughter  who  married  O. ,  ^iduced  O.  to  give  up  his  trade  and 
move  to  S.'s  farm  under  a  written  contract  stipulating  that  O. 
was  to  cultivate  and  control  the  farm,  pay  the  taxes,  and  have 
all  the  proceeds  thereof,  with  the  right  to  sell  it,  and  have  all 
the  proceeds  of  the  sale  in  excess  of  I4,00(),  which  S.  reserved  to 
himself.  Held— That  under  the  contract  S.  held  the  legal  title 
to  the  land  in  trust  for  O.  after  pfiyiog  himself  |4.0(X)  out  of  it  . .  80X' 

8.  after  making  some  improvements  O.  sold  the  farm  for  (5,600,  with 

the  consent  of  H.,  who  made  the  deed,  and  invested  the  proceeds 
in  a  Kansas  farm,  which  he  afterwards  sold  and  invested  the 
proceeds  in  another  Kentucky  farm,  in  both  of  which  farms  the 
legal  title  was  taken  to  8.  Held— That  this  did  not  destroy  or 
annul  the  original  equitable  trust  between  the  parties,  the  oral 
agreement  for  the  two  last  trades  being   nothing  more  than  a 

vol.  27—4 
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recognition  of  the  trust  created  ty  the  original  written  contract. 
The  truRt  followed  the  propeity,  and  iniiy  be  enforced  as  long  as 

the  subject  of  the  trust  can  be  tiaced  and  ldentl13ed 807 

9.  the  fact  that  O.  before  the  death  of  S.  procured  a  divorce  from  his 
wife,  by  her  fault,  and  left  the  farm  and  went  liack  to  hip  former 
trade,  waf>  not  an  abandonment  of  his  equitable  trust  In  the  prop- 
erty, find  the  further  fnct  thnt  on  the  death  of  ^•.  he  by  his  will 
devised  the  divorced  wife  of  O.  |4,(i00,  and  made  no  other  devise 
except  f2(X)  for  tomlistones,  was  a  recognition  of  his  obligation 
to  O.  under  the  ori)iinal  contract 807 

10.  fc'.  contracted   to   sell   the  last  farm  to  C.  for  $7,000,  on  which  C. 

paid  $411  to  S.     In  an  action  by  O.  to  recover  the  ptoceeds  of  this 
sale  in  exceiis  of  $4, (MX)  Held— That  he  was  entitled  to  recover  the 
excess  of  the  purchase  money  over  $4,000,  less  1411  paid  to  !;• 808 

11.  in  a  controversy  involving  the  title  to  unoccuplpd  and  uninclosed 

land  an  allegation  of  ownership  which  is  denied  will  not  author- 
ize a  recovery  in   the  absence  of  the   title  papers   being  filed  or 

other  evidence  showing  title    888 

18.  where  two  parties  clnim  title  to  a  tract  of  land  under  the  same 
grantor,  one  by  deed  and  the  other  by  title  bond,  neither  of 
which  is  filfd  or  proven,  and  neither  the  pleading  nor  the  evi- 
dence tend  to  eptabllsh  a  title  by  prpscription  in  either  of  the 
parties,  it  is  incumbent  on  the  plainiin  to  exhibit  a  superior 
pa pt'r  title  In  order  to  a  recovery 828 

13.  in  an  action  to  enforce  a  purchase- money  lien  on  a  dwelling  house 

and  lot  and  two  adjoining  lots,  the  plt'ading  described  all  three 
of  the  lots,  and  the  judgment  directed  thn  sale  of  the  dwelling 
house  and  the  two  vacant  lots  adjoining,  hut  in  giving  the  boun- 
dary the  decree  omitted  the  boundary  of  the  dwelling  house  lot. 
The  oommissloner  sold  all  three  of  the  lots,  but  in  his  deed  to 
the  purchaser  he  gave  the  boundary  of  the  vacant  lots  and  omit- 
ted the  boundary  of  the  dwelling  house  lot.  Held— Thnt  in  an 
action  liy  th«  former  owner  to  recover  the  dwelling  house  that 
the  purchaser  at  such  sale  was  entitled  to  hold  the  entire  property  847 

14.  where  a  right  of   wuy  has   been  granted   hy  a   land  owner  for  the 

building  of  a  turnpike  thereon,  an  agreement  by  the  turnpike 
company  to  allcw  telephone  polen  and  wires  to  be  erected  thereon 
being  fo^  a  public  purpose,  is  not  an  additional  servitude  on  the 
land,  for  which  the  original  owner  can  maintain  an  Injunction 

or  recover  compensation  from  the  telephone  company 894 

16.  where  a  river  la  a  lioundary  between  counties  and  between  two 
adjoining  tracts  of  land  the  shifting  of  the  channel  of  the  river, 
after  the  counties  were  made,  cutting  off  a  strip  of  one  of  the 
tracts,  leaving  It  beyond  the  thread  of  the  stream,  does  not  effect 
the  ownership  of  the  land,  and  does  Dot  affect  the  boundary  of 
the  oouniies,  which  remains  where  it  was  before  the  channel  was 
changed  .  —  ...    417 

16.  the  e^dence  in  this  case  establishes  the  fart  that  appellee  made 

the  deed  heiein  from  fright  and  to  avoid  a  liability,  and  not  In 
settlement  of  any  claim  appellants  had  against  her 481 

17.  while  a  court  of  equity  will  not  ordinal ily  nid  a  grantor  to  escape 

fioMi  the  c>in8e<]Ui'nce!4  of  hi.<<own  fraud,  this  rule  has  no  appli- 
cation where  the  grantor  Is  the  dupe  of  the  grantee  and  his  weak 
ness  has  l>een  imposed  upon  by  undue  advantage 481 

18.  persons  who  are  n^t  surveyors  may  t-eptlfy  as  to  measurements  of 

a  lot  made  by  them  with  a  tape  line 466 

19.  evidence  that  a  deed  has  been  changed  is  not  competent  unless  it 

is  shown  to  have  lieen  changed  since  its  delivery  466 

50.  where  lot  No.  14  on  a  town  plat  U  conceded  to  belong  to  the  plain- 

tiff, and  the  boundary  alone  was  In  controversy,  the  instructions 
should  have  been  that  if  the  defendant  was  over  the  line  and  held 
any  part  of  said  lot,  they  should  Snd  for  plaintiff  otherwise,  they 
should  find  for  defendant 466 

51.  in   this  action   the  evidence  examined  and  held   that  appellees 

claim  of  adverse  possession  will  not  avail  him,  as  he  was  not  in 
the  actual  possession  of  the  land,  and  had  he  been,  appellants 
were  infants,  against  whom  the  statute  did  not  run.  Moreover, 
it  appears  that  before  he  purchased  the  land  from  Vincent  he 
knew  of  the  equitable  claim  of  appellants,  and  was,  therefore, 
{  not  an  innocent  purchaser 489 


IKDEX.  51 

I4ANDS— Continued—  PaRA. 

88.  where  two  sarveye  have  a  corner  and  division  line  in  oommon  it  is 
impossible  that  appellee^s  vendor  could  have  owned  anj  land  he* 
tween  the  two  surveyF.  If  there  was  a  conflict  in  the  surveys  the 
elder  title  would  prevail    489 

88.  where  one  entered  upon  and  improved  land  upon  a  verbal  agree- 
ment by  the  other  narty  to  oonvey  land  to  him  for  his  improve- 
ment, he  is  entitled  to  a  lien  on  that  part  of  the  land  which  he 
improved  for  the  value  of  his  improvement 404 

24.  a  Hen  for  improving  land,  under  a  verbal  contract  to  convey,  can 
not  ba  defeated  on  the  ground  that  the  land  eo  improved  is  a  part 
of  the  hom«*sti>ad  of  the  contracting  paity 494 

'S6,  the  court  did  not  err  in  refuFing  to  transfer  this  action  to  the  or-  • 
dinary  docket,  the  claim  being  an  equitable  one      494 

56.  H.  O.  Hntton  devised  to  his  son  a  farm,  describing  it,  with  the 

provision  that  if  the  son  should  not  live  until  his  youngest  child 
should  rench  the  age  of  sixteen  years,  it  should  become  a  home 
for  his  wife  and  children  until  that  period  arrived.  Held — The 
son  could  not  have  disposed  of  the  farm  in  the  lifptifne  of  his 
wife  so  ns  t«)  have  affected  her  Interest,  or  that  of  the  children, 
and  her  deitth  did  not  cause  the  children  to  lose  their  interest. 
All  that  the  appellant  can  do  is  to  convey  subject  to  the  Interest 
of  the  children  which  the  testator  intended  they  should  enjoy 
upon  the  happening  of  a  contingency 604 

57.  where  appellee  and  hii*  brother  jointly  owned  a  tract  of  land  and 

upon  hi?:  Iirnther's  death  his  undivided  Interest  was  ordered  sold 
to  pay  his  debts,  and  at  the  request  of  appellee  wns  bought  by 
appellant  at  said  sale  for  appellee's  benefit,  and  after  the  time 
ftir  redemption  had  expired  appellant,  against  the  objection  of 
appellee,  caused  a  deed  to  be  made  to  himself  for  the  land,  in  an 
action  by  appellee  against  appellant  to  9et  aside  said  deed,  alleg- 
ing that  appellant  held  the  title  in  trust  for  him.  he  having  all  the 
time  been  in  the  actual  possession  thereof,  the  court  properly  de- 
cieed  the  relief  sought  upon  the  repaymenfi  by  appelh>e  to  appel- 
lant of  the  money  he  had  paid  in  the  purchase  thereof    .  686 

"SS.  it  was  error  to  award  judgment  against  appellant  and  enforcing 
a  lien  upon  his  land,  there  being  not  the  slightest  pretext  that  he 
had  any  lien  for  the  payment  of  the  debt  sued  on,  no  fact  being 
recited  in  the  pleadings  that  authoiized  such  lien    ...  671 

S9.  where  the  husliand  t<ook  possession  of  a  tract  of  Innd  nnder  a  title 
bond,  and  held  it  adversely  and  continnously  for  thirty  years, 
the  faot  that  his  widow  after  his  death  procured  a  patent  for  it 
from  the  Commonwealth  does  not  affect  the  interest  of  the  hus- 
band's children  therein,  who  clnim  as  his  heirs  subject  to  the 
widow's  life  estate:  and  a  ^ale  of  said  land  by  the  widow  passed 
to  the  purchaser  only  the  use  of  same  during  the  life  of  the  widow  678 

-80.  a  purchaser  of  land  from  a  widow  who  has  only  a  life  eFtate  therein 
is  not  entitled  to  recover  for  Improvements  made  thereon  and 
make  the  heirs  responsible  therefor 678 

81.  in  an  action  by  the  administrator  and  heirs  of  a  deceased  vendor 

of  land  to  enforce  against  the  vendee  a  lien  for  the  unpaid  pur- 
chase money  due  thereon,  to  which  the  defendant  pleads  a  coun- 
terclaim for  failure  to  get  possession  of  part  of  the  land  pur- 
chased, evidence  considered  and  held  that  defendant  fallea  to 
sustain  his  plea,  and  is  estopped  by  the  admissions  and  aver- 
ments of  his  answer  to  rely  on  the  statute  of  limitations  of  fifteen 
years  as  a  bar  to  the  action 680 

82.  as  Oberdorfer,  a  creditor  of  Margaret  McGrath,  in  this  action  to 

settle  her  estate,  did  not  set  up  his  tax  claim,  the  presumption 
is  that  he  purchased  the  property  for  the  protection  of  his  cJaiin 
as  mortgagee,  and  as  the  sale  was  made  withiu  two  years  after 
the  tax  sale,  his  rights  were  barred  before  the  expiration  of  the 
two  years  allowed  for  redemption,  and  the  fee  simple  vested  in 
blm  at  no  time  under  the  statute;  and  a  Judgn>ent  liarring  his 
right  is  equally  conclusive  upon  his  wife  because  if  the  title  did 

not  vest  In  him  she  had  no  potential  right  of  dower. . 793 

98.  where  parties  own  adjoining  tracts  of  land  and  without  knowing 
the  exact  location  of  the  dividing  line  between  them  verbally 
agree  upon  and  fix  a  certain  drain  as  such  dividing  line,  and 
thereafter  for  many  years  continue  to  reside  on  and  claim  their 
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lespectlye  InndB  up  to  guch  agreed  line,  such  agieement  Is  en- 
forcible  In  equity,  although  the  period  of  fifteen  years  has  not 

elapsed  since  such  agreed  line  was  eetablishi-d 81(^ 

84.  where  it  is  apparent  on  the  face  of  the  papers  that  n  patent  was 
intended  for  176  acres  of  land  and  not  for  )S,UO,  and  this  may  be 
shown  fcy  reversing  the  calls,  the  actual  intention  of  ihe  parlies 
making  the  survey  should  control 81$ 

86.  a  pi*titiun  for  the  recovery  of  land  by  perions  claiming  it  as  heirs 

of  T.,  who  is  alleged  to  have  been  ii  lunatic  at  the  time  it  was 
sold  and  conveyed  by  him  to  the  def»ndant8  and  their  vendors, 
while  ic  may  not  be  sutticient  to  t>upporc  an  action  in  ejectment, 
is  not  demurrable,  where  the  allegations,  if  true,  would  entitle 
the  plaintllTs,  under  their  prayer  for  all  proper  relief,  to  a  cancel- 
lation of  the  deed,  which  would  result  in  the  restitution  of  the 
land,  to  be  followed  hy  an  accounting  for  its  detention  on  equi- 
table principles ..   .        822"- 

86..  all  deeds  made  by  lunatics  are  not  void,  but  voidable  only.  The 
fact  that  plaintiff'^  ancestor  was  properly  adjudged  to  be  a  per- 
son of  unsound  mind,  though  conclusive  evldt^nce  that  such  was 
his  condition  at  the  time  of  the  inquest,  is  only  prima  facie  evi- 
dence of  his  condition  at  the  time  be  sold  and  conveyed  the  land, 
and  being  a  mere  presumption  it  may  be  rebutted  by  parol  evi- 
dence     WSt 

87.  though  it  may  appear  that  T.  was  of  unsound  mind  at  the  time 

he  conveyed  the  land  to  V.,  that  fact  can  not  divest  V.'s  grantee, 
or  other  subsequent  purchasers,  of  their  title  to  the  land  unless 
chey  had  at  the  time  of  the  conveyance  to  them  respectively,  no* 
tice  that  T.  was  of  unsound  mind  at  the  time  he  sold  and  con- 
veyed the  land  to  V 82» 

88.  as  the  patent  under  which  appellants  claim  title  is  superior  to  the 

patent  under  which  appellees  claim  title,  the  title  of  the  former 
IS  superior  if  it  includes  the  laud  in  controversy,  but  to  compare 
the  patent  and  survey  the  calls  of  the  survey  is  duplicated  In  the 

? latent,  but  it  must  be  presumed  that  the  patent  was  intended  to 
ollow  the   survey,  and  the  repeating  of  the  call  in  the  patent  is 
a  clerical  error 88]i 

89.  the  proof  shows  that  appellee  Middleton  settled  upon  the  land  in 

ISOH,  acquiring  it  under  u  title  bond  from  the  patentee,  and  that 
he  and  his  co-appellee  have  been  living  upon  and  claiming  it  ever 
since,  and  appelfaut  Hensley  always  acquiesced  in  the  construc- 
tion Middleton  placed  upon  his  deed,  and  where  Hensley  con- 
veyed to  Frost  as  being  all  of  the  land  deeded  to  me  by  James 
Brittain  to  the  foot  uf  Bhick  Mountain,  containinff  400  acres,  the 
court  only  adjudged  Middleton  the  land  to  the  Frost  line,  the 
land  in  controversy  being  north  of  Black  mountain,  and  this 
view  of  the  chancellor  seems  to  be  correct  88t 

40.  where  there  are  erroneous  caUs  and   an  omitted  line  in  a  survey 

of  land,  they  should  be  corrected  by  the  plat  and  the  patent  es- 
tablished. In  ascertaining  a  boundary  of  a  tract  of  land  where 
there  is  an  apparent  lap  of  an  adjoining  tract,  they  should  be 
corrected  by  the  original  plat  and  patent  established,  that  the 
intention  of  the  parties  in  making  the  survey  may  be  effectuated, 
and  the  mere  mistakes  of  the  officer  in  transcribing  the  field 
notes  should  not  be  allowed  to  frustrate  this  intention  if  there  is 
evidence  by  which  they  may  correct  it S4.0 

41.  in  this  action  to  enforce  lien  for  unpaid  purchase  money  for  land 

the  defense  interposed  was  that  the  conveyance  was  without 
reservation,  and  that  after  accepting  the  deed  it  was  ascertained 
that  certain  mineral  rights  in  a  former  conveyance  had  been  re- 
served and  a  counterclaim  for  their  value  was  pleaded.  Appellee 
admitted  the  defect  of  title,  kut  pleaded  that  he  had  put  appel- 
lant Joiner  in  possession,  and  that  he  had  not  been  disturbed  or 
evictid:  that  the  land  was  conveyed  to  him  by  deed  of  general 
warranty,  and  that  his  vendor  held  by  such  deed,  and  that  in 
these  deeds  there  was  no  reservation  of  mineral  rights;  that  he 
had  no  notice  of  such  a  claim  for  mineral  rights,  and  offered  to 
rescind  the  sale,  and  on  final  hearing  the  court  adjudged  a  re- 
scission of  it.  Held— The  appellant  is  in  no  position  to  complain 
of  the  judgment.  There  was  no  fraud  in  the  transaction,  and 
•  no  allegation  of  insolvency  on  the  part  of  the  grantor 84# 


INDEX.  53 

liANDR'-Continued—  Page. 

42.  the  rule  is  that  where  the  Tendee  has  accct)t6d  a  deed  he  can  not, 

when  sued  for  the  price,  defend  on  the  fironnd  that  the  grantor's 
title  was  defectlTe.  unless  the  grantor  Is  insolyent  or  a  nonresi- 
dent, or  has  been  evlct-ed  by  a  puranionnt  title.  In  such  cases 
he  must  look  to  the  warranty  for  such  dama^ps  »s  he  may  sustain.  841 

43.  one  who  pleads  and  relies  upon  the   ownership  of  a  traot  of  land* 

by  having  it  cleared  and  fenced  and  attached  to  another  tract  on 
which  he  resides,  and  by  showing  that  he  has  po  held  and  claimed 
it.  continuously  and  adversely  for  more  than  fifteen  years,  is  en- 
titled to  recover  it  indep«»ndent  of  any  other  title 1011 

44.  in  an  action  involving  title  to  land,  which  was  tried  by  the  chan- 

wllor,  where  there  was  a  missinfi  deed  necessary  to  make  out  a 
chain  of  title,  the  evidence  of  the  existence  of  which  deed  was 
cnnflictinff.  we  must  give  some  weight  to  the  finding  of  the  chan- 
cellor. Our  rule  Is  not  to  disturb  the  chancellor's  finding  on  a 
disputed  question  of  fact  where  the  evidence  is  conflicting  and 
leaves  the  mind  in  doubt  as  to  the  truth      ...  1108 

45.  where  a  deed  made  by  the  app^'llee  company  was  rend  on  the  trial 

without  objection  or  exception,  an  onjectinn  that  it  does  not 
show  that  it  was  ucknowledge<1  by  the  oflicerR  of  the  company 
can  not  he  taken  for  the  first  time  in  this  court       1108 

-46  in  an  action  to  recover  balance  of  purchase  money  for  a  tract  of 
Innd,  the  defense  being  that  the  purchasers  bouRht  the  land  and 
nil  that  wafi  on  it.  and  the  Feller  pleading  in  a  reply  that  some 
tif  the  timber  had  been  branded  as  sold  timber,  anci  that  while  it 
was  hy  mi-^take  omitted  from  the  deed.  Ptill  the  purchasers  were 
aware' of  the  fact,  that  it  had  been  pold  and  that  the  dt'ed  of  sale 
was  of  record,  the  facts  of  the  pale  beinfz  such  as  to  prevent  a 
f'ourt  of  equity  fn>m  enforcing  the  sale,  it  will  he  repcinded,  and 
I  lie  purchaserfl  will  be  adjudfied  in  n  lien  for  the  purchase  money 
and  int^erest  and  be  charged  reasonable  rent  for  the  land  while 
ihey  held  it  .  1116 

-47.  under  a  lease  of  land  for  twenty  years,  with  the  privilege  to  bore 
for  oil  and  other  minerals.  In  which  the  lessor  was  to  have  a  roy- 
alty of  one- tenth  of  the  product,  the  lee.see  agreeing  to  begin 
work  within  eighteen  months,  and  a  failure  of  le.esee  to  complete 
one  well  to  render  the  lease  void,  there  was  an  implied  condition 
that  the  lessee  was  not  only  to  begin  work,  but  to  prosecute  It 
with  reasonable  "diligence  after  it  was  begun,  and  where  the 
lessee  began  work  within  the  eighteen  months,  and,  failing  to 
find  oil.  moved  his  machinery  from  the  land,  it  wag  an  abandon- 
ment of  the  contract,  and  the  lease  thereby  became  void 1188 

-48.  the  fact  that  the  lessee  re-entered  the  land  against  the  objection 
of  the  lessor  and  was  permitted  to  bore  the  well  deeper,  and, 
•  finding  no  oil,  again  moved  his  machinery  from  the  land,  while 
th«  acquiescence  of  the  lessor  would  estop  him  from  complaining 
of  the  re-entry  if  the  lessee  had  then  found  oil,  but  when  the 
lessee  again  abandoned  the  property  the  lessor  was  not  estopped 
to  deny  his  right  to  return  a  second  time 1188 

49.  in  this  action  the  evidence  considered  and  held  that  the  appellee, 
Mrs.  Clay,  is  entitled  to  one-sixth  of  the  land  in  controversy  as 
an  heir,  and  the  appellee.  D.  M.  Clay,  is  entitled  to  one-sixth  as 
a  purcha.ser  from  J<ihn  Kaklns,  who  was  also  an  heir,  there  being 
six  children,  and  the  land  was  the  property  of  the  father  at  the 
llmeofhlp  death 1189 

60.  one  who  induces  another  to  buy  land  and  improve  it  is  thereby  es- 
topped to  assert  a  claim  to  it  against  such  purchaser  or  his  vendee.  1169 
XiEASE— See  Contracts,  Ifi;  Land?;  Lubricating  Oils.  1;  Passways,  1.  8— 
where  premises  are  leased  for  a  drug  store  for  five  years,  under  a 
contract  providing  "that  in  the  event  the  owner  should  desire  to 
remodel  the  bnilding  so  far  as  It  would  necessitate  the  tenant 
removing  from  the  building,  he  is  to  receive  a  certnin  reduction 
of  th«  rent,  with  the  right  to  re  occupy  the  premises  after  the 
building  is  remodeled  at  the  same  rental  until  expiration  of  the 
lease,*'  such  tenant  is  entitled  to  hold  the  premises  where  they 
have  been  damaged  by  fire  Without  his  fault,  where  the  damage 
is  not  suoh  as  to  render  them  untenable,  and  Fuch  lessee  may 
elect  to  retain  them  unless  the  lessor  will  agree  that  he  shall  re- 
occnpy  them  after  they  are  remodeled  as  specified  in  the  written 
contract 668 
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LBIXS— See  Gontrnctfl,  91;  Lands,  41.  42,  48;  Mortgages,  1,  2;  Partner- 
Bbips,  7,  8;  Railroads,  48— 
1.  the  lien   provided   for  in  section  2567.  Kentucky   Statutes,  only 
affects  the  property  of  one  who  knowingly  rents  his  property  for 
•  the  illegal  sale  of  liquor,  and  in  this  aotion  the  property  belong- 
ing to  the  seller,  the  demurrer  to  the  petition  was  properly  sus- 
„        tained  in  an  action  to  enforce  a  lien  upon  it  for  the  payment  of 

fines  assessed  against  him  for  the  illegal  sale  of  liquor 8& 

9.  sections  260()  and  2601,  Kentucky  Statutes,  providing  for  the  gras- 
Ing  of  stock  for  compensation,  provides  that  the  lien  shall  not 
continue  for  a  longer  p«'riod  than  ten  days  after  the  removal  of 
the  stock  from  the  premises  with  consent,  and  that  in  case  of 
such  removal  the  lien  shall  not  be  valid  against  a.  purchaser 
without  notice.  The  statute  thus  recognizes  the  right  of  the 
keeper  to  retain  possession  of  the  property.  Where  a  defendant 
did  not  detain  stock  without  right,  and  they  were  taken  from 
him  under  an  order  of  delivery,  they  were  propeily  ordered  re- 
turned to  him,  to  be  held  until  his  bill  for  grazing  them  was 

paid 895 

8.  where  a  verdict  is  not  copied  in  the  record  this  court  can  not  de- 
termine whether  it  was  In  proper  form  or  not 20& 

4.  where  appellant  took  no  ttep  in  the  prosecution  of  its  action  for 

taxes  after  filing  it  for  more  than  fifteen  years,  and  in  the  mean- 
time appellee  In  good  faith  became  a  lender  for  value  and  with- 
out notice  of  the  pnndency  of  the  suit  or  claim  of  appellant  for 
taxes,  a  lis  pendens  did  not  exist  in  favor  of  the  city  at  the  time 
the  Interests  of  appellee  intervened 89^ 

5.  the  rule  is  that  a  p;irty  claiming  the  benefit  arising  from  the  Ha 

pendens  must.  In  order  to  entitle  himself  to  it  against  the  bona 
fide  purchaser,  show  that  the  suit  had  been  prosecuted  with  rea- 
sonable diligence 891^ 

6.  a  lien   created  by  deed  continues   in  full  force   until   released  of 

record,  discharged  by  payment  of  the  lien  debt,  or  barred  by  the 
statute  of  limltAtions.  Although  more  than  fifteen  years  have 
elapsed  sinoe  the  maturity  of  a  purchase-money  lien  note  the  lien 
still  exists  if  there  has  been  payments  on  the  note  keeping  it 
alive;  and  renewing  the  purchase- money  lien  note  from  time  to 
time  has  the  same  effect 1144 

7.  where  usury  Is  included  in  the  renewal  of  a  lien  note  such  usury 

may  be  required  by  the  payor  to  be  deducted  in  the  settlement  of 
the  note ...  1144 

8.  where  an  executor  of  an  estate,  which  was  liable  as  surety  on  a 

note,  causes  the  owner  of  the  note  to  refrain  from  suing  on  it,  or 
to  postpone  the  filing  of  It  before  the  ooirmlssioner  within  seven 
years  from  Its  maturity,  he  is  thereby  estopped  to  rely  on  the 
statute  of  limitations  in  favor  of  sureties  as  a  bar  to  the  collec- 
tion of  the  note 1145> 

LIMITATION— See  Actions,  «:  Forcible  Kntry,  2:  Fraud  or  Mistake,  1; 

Fraudulent  Conveyances.   4;    Indictment,  6;    Lands.   4:    Liens,  1,  A; 

Life  Insurance,  S,  16;  Local   Option:    Passways,  1,  2;  Heal  Estate,  2; 

Railroads,  80,  40;  Street  Improvement,  8,  64— 

1.  limitation  can  not  be  relied  on  by  one  holding  land  as  a  Joint  ten- 

ant against  his  co-tenants 2ST 

2.  appellee   having   paid   appellant's   t<axes   In   December,  18fl7,   this 

aotion  to  recover  thp  amount  of  the  money  paid  for  her  was  not 
barred  on  April  2,  1902,  when  It  was  instituted 291> 

8.  the  plea  of  the  statute  of  llmltntlons  as  to  the  first  item  in  this 
action  must  prevail,  the  period  provided  for  by  st^itute  having 
elapsed  and  no  reason  sntficlent  to  stay  it  having  been  fhown. 
In  the  matter  of  the  setoff  relied  upon  in  an  amended  answer  it 
is  apparent  from  a  careful  reading  of  the  record  that  the  due 
bills  referred  to  were  mere  memorandums  of  money  loaned  and 
were  settled  in  adjusting  the  accounts  between  the  parties,  and, 
therefore,  the  chancellor's  finding  will  not  be  disturbed 864 

4.  an  unreleased  lien  on  land  for  purchase  money  must  be  deemed  to 
he  barred  by  limitation  against  a  decedent's  estate  after  fifteen 

years ? fil(^ 

LOCAL  OPTION—See  Actions;  Intoxicating  Liquors.  1.  8— 

1.  the  fact  that  an  order  of  a  county  court  directing  the  holding  of  a 
local  option  election  recited  that  the  petition  for  the  election  waa 
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sianed  bj  more  than  twenty  five  per  cent,  of  the  legal  voters  re- 
sfaing  and  IWinn  within  the  n)afzi;«terial  dlgtricc  in  whioh  the 
election  wae  held,  instead  of  following  the  language  of  the  stat- 
ute requiring  a  nuniler  of  names  to  the  petition  equal  to  twenty- 
fi^e  per  cent,  of  the  votes  of  each  precinct  caf>t  at  the  last  general 
election,  etc.,  did  not  render  the  election  void  where  it  appeared 
the  petitioners  represented  more  than  twenty- five  per  cent,  of  the 
votes  cast  at  the  last  election,  and  that  at  the  election  64  votes 
were  cast  in  favor  of  the  sale  of  whisky  and  849  were  cast  against 
it:  and  where  a  case  was  made  out  for  the  violation  of  the  local 
option  law,  it  was  error  for  the  lower  court  to  peremptorily  in- 
struct the  jury  to  find  for  the  defendant Iff 

2.  where  the  contest  hoard  in  a  locnl  cptton  election  considered  the 
evidence  and  made  an  order  adjudfiing  that  "the  election  be  set 
aside,  cancelled  and  held  for  naught:  that  no  election  was  held, 
and  that  neither  party  is  entitled  to  have  any  fncr.  certified  con- 
cerning said  election,'*  said  judgment  was  a  final  order,  from 
which  an  appeal  lies  to  the  circuit  court 900 

5.  an  affidairit  file<i   by  the  appellees  on  an  appeal  from  the  contest 

hoard  to  the  circuit  court  in  a  local  option  election  contest, 
stAting  that  *'the  appellees  in  nowise  question  the  Integrity  of 
the  presiding  judge,  and  without  imputing  to  him  nny  personal 
hostility  to  appellees,  but  that  he  can  not,  and  will  not,  afford 
them  a  fair  and  impartial  trial  of  the  matters  of  law  and  facts 
involved  in  the  appeal  because  he  has  a  pronounced  bias  to  the 
sale  and  traffic  in  intoxicating  liquors."  is  not  sufficient  to  dis- 
qualify the  said  judge  from  setting  on  the  trial  of  the  case 900 

4.  under  section  2555,  Kentucky  Statutes,  special  officers  are  required 
to  be  nppoint<Hl  to  hold  local  option  elections,  who  shall  be  ap- 
pointed by  the  election  commissioners  of  the  county  in  which 
the  election  is  held  .  ...  910 

6.  where  the  election  officprs  have  a  doubt  of  the  qualification  of  a 

voter,  they  may  require  him  to  make  the  affidavit  required  by 
section  1477a.  Kentucky  Statutes,  and  until  the  voter  either 
qualifies  or  offers  tn  do  so  by  making  the  required  affidavit  he  is 
not  a  rejected  voter,  and  neither  the  voter  nor  any  other  person 

can  justly  complain  that  he  was  not  allowed  to  vote 910* 

fi.  one  who  was  horn  on  June  9,  1883.  was  entitled  to  vote  at  an  elec- 
tion held  on  June  8,  1904.  In  law  a  man  is  twenty -one  years  old 
on  the  day  preceding  his  twenty-first  birthday 910 

7.  a  proposition  "whether  or  not  spirituous,  vinous  or  malt  liquors 

shall  l)e  sold,  bartered  or  loaned  within  the  corporate  limits  of 
the  town  of  Calhoun,  McLean  county,  Kentucky,  and  that  the 
provision  of  this  law  and  prohibition  shall  apply  to  drusgists," 
submitted  to  be  voted  on  under  the  local  option  law  in  this  State, 
is  an  entirety,  intended,  if  adopted,  to  prohibit  the  sale  of  in- 
toxicating liquors  by  druggists  within  said  town 910 

8.  while  there  is  no  authority  for  the  use  of  a  device  or  emblem  upon 

the  ballot  in  a  local  option  election,  the  fact  that  such  emblems 
were  used  by  both  sides  in  such  an  election,  and  that  the  one 
used  by  those  favoring  prohibition  was  an  open  book,  with  the 
words  "Holy  Bible"  printed  across  It.  ought  not  to  be  allowed 
to  defeat  the  voters*  will  where  it  was  fairly  expressd  and  other- 
wise held  in  conformity  to  law  91(K 

9.  the  local   prohibition  law  commonly  called   the  "Five   Counties* 

Act."  approved  April  4,  1884,  forhlcis  the  sale  of  liquor  by  retail 
in  Laurel  county  it  results,  therefore,  that  in  Laurel  county  the 
act  of  March  li).  1b94.  as  amended,  which  constitutes  chapter  81, 
Kentucky  Statutes,  must  he  construed  as  part  of  the  act  of  1884, 
regulatinsr  and  controlling  the  former  in  the  matter  of  procedure, 
the  quantity  nf  liquor  to  be  sold,  and  the  punishment,  in  other 
words,  the  ant  of  1884  is  operative  in  Laurel  county  without  the 
neoessir.y  of  a  vote  by  the  people.  Of  the  existence  of  the  act  of 
1884  and  the  operation   of   the  act  of   1894   this  court  will  take 

judicial  notice 91& 

10.  under  sul)»H}tlnn  4  of  section  2757b,  Kentucky  Statutes,  whioh  is  a 
part  of   the  general  loool  option  act  of  1894,  as  amended  in  1903, 

J  providing   that  "all  the  shipments  of  spirituous,  vinous  or  malt 
Iquor  to  be  paid  for  on  delivery,  commonly  called  C.  O.  D.  ship- 
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meDts,  into  'any  coimty,  city,  town,  district  or  precinct  where 
said  act  is  in  force,  shRll  be  unlawful,  and  shall  ne  deemed  sales 
of  such  liquors  at  the  place  where  the  money  is  paid,  or  the 
froods  delivered."  Where  intoxicating  liquors  are  made  and  sold 
by  a  distiller  in  this  State  in  quantities  less  than  five  gallons  and 
sent  to  Cincinnati,  O.,  to  be  shipped  to  the  purchaser  C.  O.  D.. 
in  a  town  where  the  local  option  law  is  in  force,  suvh  shipment 
being  for  the  purpose  of  imparting  to  it  the  quality  of  interstate 
commerce,  is  a  mere  device  to  evade  the  lawp  of  this  State,  and 
is^no  protection  to  the  seller,  and  for  every  such  sale  the  parties 
so  engaged  are  liable   to  the  penalties  prescribed  by  the  local 

option  law  in  this  State    918 

11.  the  local  option  law  being  in  force  in  Laurel  county  under  a 
special  act  of  the  legislature  known  as  the  "Five  Counties' 
Act,"  which  provides  that  "all  shipments  of  spirituous,  vinous 
and  malt  liquors  to  be  paid  for  on  delivery,  commonly  called  'C. 
O.  D.  shipments,'  into  any  county  •  ♦  *  where  said  act  is  in 
force  shall  be  unlawful,  and  shall  he  deemed  sales  of  such  liquors 
at  the  place  where  the  money  i?  paid  or  the  goods  delivered,  the 
•carrier  or  agent  selling  or  delivering  such  goods  shall  be  liable 
jointly  with  the  vendor  thereof, "  where  a  package  containing 
four  quart  bottles  of  whisky  was  shipped  from  Cincinnati  to 
Laurel  county  by  the  Adams  Express  Co.,  to  be  delivered  to  M., 
**C.  <).  D.,"  and  which  was  known  to  the  agent  of  the  company 
to  contain  whisky,  and  which  agent  of  the  company  in  Laurel 
county  agreed  to  hold  for  a  week  until  M.  could  pay  for  it,  and 
then  delivered  it  and  received  the  price,  the  express  company  did 
not  at  the  time  of  delivery  sustain  to  that  package,  or  to  the  con- 
signor and  conjsignee,  the  relation  of  common  carrier,  but  merely 
that  of  a  bailee  or  warehouseman,  and  for  that  reason  could  not 
claim  protection  in  the  transaction  by  the  law  of  interstate  com- 
merce, but  it  was  a  sale  wholly  made  In  this  State  by  the  bailee 
after  it.  was  received  from  another  irtate 1096 

LOST  RECORD.S-See  Practice,  5. 

LUBRICATING  OILS- 

an  indictment  returned   May  10,  1^04,  for  a  sale  of  lubricating  oil 

^.  made  April  7,  1894,  without  having  procured  license  to  sell  such 
oils  from  wagons,  is  not  a  bar  to  an  indictment  found  September 
28,  1JK)4.  for  a  sale  made  in  June,  1904.  and  as  the  court  upon  the 
trial  of  the  latter  ofleuFe  confined  the  inquiry  of  the  jury  to  a 
sale  occurring  in  June.  1904.  this  necessarily  limited  their  scope 

of  inquiry  to  a  time  not  covered  by  the  former  indictment 1181 

-LUNATICS-Hee  Actions,  9— 

1.  a  motion  to  dismiss  an  action  by  an  asylum  for  thekerpinga  luna- 

tic for  want  of  deniard  upon  the  committee  Ijefore  suit  brought 
was  properly  overruled,  as  this  was  waived  by  filing  a  demurrer 
to  the  petition 964 

2.  although  the  proceedings  in  the  county  court  committing  a  lunatic 

to  the  asylum  were  void  by  rea.oon  of  the  absence  of  such  lunatic 
at  the  inquest,  the  asylum  may.  by  action  against  the  trustee  of 
the  lunatic  on  a  quantum  meruit  recover  for  her  board  while  con- 
fined in  the  asylum 649 

S.  in  such  aetinn  the  lower  court  properly  sustained  a  demurrer  to 
all  of  the  claim  created  more  than  five  years  prior  to  the  com- 
mencement of  the  action 649 

4.  a  creditor  of  a  lunatic  can  subject  an  estate  devised  to  her  to  the 
payment  of  its  debt  to  the  same  extent  that  the  lunatic  could 
subject  such  estate  to  her  own  use  649 

i6.  under  a  devise  by  the  father  of  a  lunatic  to  a  trustee  for  the  ben- 
efit of  the  lunatic  with  power  to  pay  her  only  the  income  of  the 
devise  during  her  life  for  her  comfort  and  support,  unless  in  case 
of  necessity  the  trustee  may  see  fit  and  proper  to  expend  more, 
she  could  have  maintained  an   action  against  the  trustee  for  the 

whole  of  the  estate  if  her  necessities  required  it 649 

MALICIOUS  SHOOTING- 

in  a  prosecution  against  one  charged  with  maliciously  shooting 
another  with  a  pistol  with  intent  to  kill,  it  is  error  in  the  court 
in  giving  an  instruction  on  self-defense  to  qualify  it  by  adding 
thereto:  "Unless  you  believe  from  the  evidence  that  the  defend- 


r.i.— ■ 
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ant  brought  on  the  difficult j/*  without  rzplnlning  to  the  Jury 
how  or  bj  what  means  the  difficulty  was  brought  on  by  the  de- 
fendant    888 

MARRIAGE-?ee  Slaves,  1. 

MARRIED  WOMEN— 

1.  since  the  enactment  of  section  2128.  Kentucky  Statutes,  married 
women  have  the  same  power  to  crente  liens  upon  their  own  prop- 

erty  for  its  improvement  a?  unmnrried  women  or  men 140 

9,  even  though  the  property  upon  which  material  was  furnished  for 
the  building  of  a  honpe  was  the  property  of  a  wife,  and  she  did 
not  enter  into  a  written  contract  with  reference  to  its  improve- 
ment, still  where  she  accepted  the  material  the  law  implies  a 
Tiromise  to  pay 140 

MASTER  AND  SERVANT— 

1.  where  nn  employe  was  killed  by  the  falling  of  a  defective  scaffold 

erected  by  the  mast-er  and  used  by  the  pervant  In  the  building  of 
a  depot,  there  l)elng  conflicting  evidence  ne  to  the  servant's 
knowledge  at  the  time  of  its  defective  condition,  it  was  a  ques- 
tion for  the  jury  to  determine  whether  the  servant  was  guilty  of 
e*mtribut«ry  negligence  in  using  it,  under  proper  instructions 
of  the  court 1Q8 

2.  where  a  servant  of  a  railroad  company  was  put  to  work  in  a  build- 

ing vahere  the  floor   had   been  removed,  leaving  nothing  but  the 
**sleepers"  on  which   to   stand  and  do   the  work,  and   in   doing 
which   he  was  compelled   to  turn   a    heavy  boiler   plate  without 
assistance,  and   in  doing   sn   he   slipped  otT   the  sleeper  and  was 
ruptured,  a  verdict,  for  tl.iiSO  damages  will  not  be  disturbed  .       .  806 
5.  the  question  whether  the  danger   in  doing   the  wnrk  wnc   so  ob- 
vious to  the  servant  that  none   but  n  reckless  person  would  have 
undertaken   it.  having  been  submitted  to  the  jury  under  proper 
instructions,  their  finding  in  favor  of  the  plaiuMfl  Is  conclusive.  806 
4.  where  a  servant  of  a    railroad  romjwny  was  injured  in  lu*lng  re- 
quired to  work  in  a  dangerous  place,  and  after  his  recovery  was 
Induced  to  sign  a  release  of  his  claim  for  dnmagep  in  considera- 
tion of  fl   and  a  promise  of  continued   employment  by  the  com- 
pany, and  was  discharged  the  next  day.  the  fact  as  to  whether 
the  release  was  obtained  by  fraud  and  without  consideration  was 
a  question  for  the  jury  under  proper  instructions  of  the  court     ..  806 
fi.  in  an  action  by  a  servant  asaluot  the  master  for  dnnmges  for  in- 
jury sustained  in  mining  coal,  where  it  appenrs  that  the  servant 
had  full   control  of  the  room   of  the  mine   In  which   he  was   in- 
jured, working  there  alone  at  his  own  will,  setting  up  props  to 
support  the  roof  when  and  where  he  pleased,  and  fallen  to  allege 
or  prove  any  duty  on  the  master  to  inspect  or  keep  the  roof  of 
the  mine  in  safe  condition,  or  that  he  did  not  know  It  was  dan- 
gerous, he  can  not  recover  for  an  injury  by  some  slate  falling  on 

him  while  so  engaged  at  work 886 

^  in  an  action  for  the  death  of  appellee's  intestate  by  negligence, 
where  the  evidence  is  conflicting  and  the  case  wns  fairly  pre- 
sented to  two  juries,  who  reached  the  same  conclusion,  the  ver- 
dict will  not  be  disturbed 428 

7.  In  an  action  by  a  servant  against  his  master  for  an  Injury  by  f pil- 
ing on  a  circular  saw.  where  it.  is  shown  by  the  evidence  that  the 
injury  was  caused  elthfr  by  the  servant  falling  on  some  loose 
scraps  which  he  had  negligently  thiown  on  the  floor,  or  iiy  stand- 
ing in  the  scrap  box  where  he  had  no  businesR  to  be,  and  no  act 
of  negligence  is  shown   by  the  master,  a   peremptory  instruction 

to  And  for  the  defendant  was  proper       ...  ...  680 

S.  in  an  action  by  appellant  again.<tt  appellee  for  damages  alleged  to 
have  been  sustained  by  Injuries  to  him  by  sulphuric  arid  escap- 
ing from  carboys  which  he  was  transporting  and  Injuiing  him, 
intructions  by  the  court  submitting  the  duty  of  appellee  to  fur- 
nish appellant  a  reasonably  safe  place  to  work,  and  reasonable 
material  with  which  to  work,  and  that  It  was  also  Its  duty  to 
apprise  appellant  of  the  dangerous  nature  of  the  thing  he  was 
handling,  and  that  if  the  carlioys  were  defectively  stopped  and 
this  fact  was  known  to  appellee,  or  could  have  been  known  by 
the  exercise  of  ordinary  care,  and  that  such  defect  was  not 
known  to  appellant  and  he  was  not  informed  of  It.  the  jury 
should  find  for  the  plaintiff,  fairly  embraced  the  law  of  the  case.  826 
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9.  appellee  was  not  required  to  Insure  the  g«ifety  of  the  condition  of 
the  material  with  which   its  servant  was  put   to  work;    it  was 
merely  required   to  exercise  care  nnd  to  take  ordinary  precau- 
tions to  protect  its  servants  from  injury 8S& 

10.  in  an  action  hy  a  servant  against  tlio  master  for  injuries  by  the 

foiling  of  a  defective  soaHold  furnished  by  the  master,  for  use  in 
painting  a  building.  Held— That  while  it  was  the  duty  of  the 
master  to  furnish  the  servant  with  safe  scafTolding.  it  was  like- 
wise the  duty  of  the  servant  to  use  ordinary  care  to  inspect  the 
same  so  as  to  disi'over  its  defects  and  a%oid  being  injured,  and  a 
failure  to  do  so  will  prevent  a  recovery        1010 

11.  if.  however,  the  scnffnld  was  defective  and  so  constructed  as  that 

its  defective  condition  was  not  known,  and  could  not  by  ordinary 
care  have  been  discovered  by  the  servant,  and  by  reason  thereof 
it  fell  and  injured  him,  the  master  is  liable  in  damages  for  the 

injury 1018 

19.  an  instruct  inn,  No.  4,  "should  the  jury  believe  from  the  evidence 
chat  at  the  time  of  the  accident  plaintiff  knew,  or  by  the  exercise 
of  ordinary  observation  and  diligence  in  his  line  of  service  might 
have  discovered  or  known,  that  the  scaffolding  was  carelessly 
constructed,  if  such  be  the  case,  but  failed  to  so  inform  or  pro- 
tect hlmi»elf  fmm  danger,  whereby  he  was  precipitated  to  the 
ground  and   injured,  they  should  find  for  the  defendant,"  held 

to  be  proper lOlS^ 

IS.  in  an  action  by  an  employe  to  recover  damages  for  an  injury  re- 
ceived in  falling  from  a  ladder  because  it  was  too  short  to  enable 
him  to  do  the  work  with  safety,  which  was  clearly  patent  to  him 
when  he  a^^cended  it,  a  demurrer  to  plaintiff's  petition  was  prop- 
erlv  sustained. . .  - 108^ 

MATERIALMEN— t^ee  Contracts,  31. 

MISCONDUCT  iF  CODNCIL-Se«  Criminal  Law,  28,  46;  Claim  and 
Deliverv.  2,  3:  Railroads  2:^  87. 

MORTG  AG  ES- 

1.  where  two  mortgages  were  executed  on   land  by  the  owner  to  two 

different  parties  on  different  dates,  if  the  junior  mortgage  be 
first  put.  to  record  in  the  county  court  clerk's  office,  without  no- 
tice or  knowledge  by  the  mortgage  of  the  prior  mortgagee,  such 
junior  mortgage  thereby  acquires  priority  over  the  senior  mort- 
gage subsequently  reci^rded    788 

2.  in   a  controversy  lietween   the   two  mortgagees  as  to  whether  or 

not  the  junior  mortgagee  at  the  time  he  accepted  his  mortgage 
had  knowledae  of  the  prior  nuirtgage,  where  the  evidence  is  con- 
flicting some  weight  should  be  Riven  by  tbif«  court  to  the  chancel- 
lor's acquaintance  \\it.h  the  piipries  and  witnesses      —  728 

8.  in  an  action  by  B  against  V.  to  recover  a  house  and  lot  which  B. 
had  conveyed  t.o  V.  for  1141,  and  which  V.  had  agreed  to  reoon- 
vey  to  B.  iit  the  same  price,  on  which  B.  agreed  to  pay  h  per 
cent,  interest,  a  part  of  which  was  pnid.  hut  which  V.  subse- 
quently sold  and  conveyed  to  G  for  flfio.  Held— That  the  trans- 
action Iwtween  B  and  V.  was  a  nu^rtgnge.  and  that  V.  should 
be  charged  with  what  he  received  from  B  .  including  the  tl60  he 
got  for  the  property  from  G..  and  credited  by  the  purchase  price, 
with  8  per  rent.  Interest  and  the  btilance  was  payaMe  to  B  ..    ..     98T 

4.  a  father  conveyed  to  his  son  20(>  acres  of  land,  including  farming 
implements,  teams,  wagons,  cattle  and  growing  crop,  "to  be 
taken  at  the  estimatrd  price  of  tH>.0<Mi,  and  the  undertaking  and 
agreement  of  the  party  of  the  second  part  tn  pay  to  the  party  of 
the  first  part  the  value  of  his  Interest  and  ownership  in  his  ea- 
thte,  real  and  personal,  as  heir,  devisee,  leaatee  and  distributee 
of  certain-named  deceased  persons."  Held— That  a  deed  of  con- 
veyance by  the  son  to  his  father  of  all  the  estate,  real  and  per- 
sonal, legal  and  enuitahle,  vested  and  contingent,  to  which  the 
son  as  heir  and  dif»tribut*>e.  legatee  or  devisee  aforesaid  is  or  way 
be  entitled  in  law  or  equity."  while  in  the  form  of  a  deed  was 
only  a  mortgage  to  secure  the  purchase  price  of  f  10.000  for  the 
200  acres  of  land,  etc.,  conveyed  by  the  father  to  hip  son 080 

6.  where  appellee  conveyed  to  appellant  a  tract  of  land  for  11,600 
paid  in  hand  and  at  the  same  tline  a  writing  was  given  by  appel- 
lant to  appellee  agreeing   to  reconvey  the  land  to  appellee  for 
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12,000,  pajablti  In  one  year,  and  if  not  so  paid  in  a  year  raid 
writing  to  be  void.  Held— That  the  tranraction  was  simply  a 
lending  of  money,  and  the  deed  was  executed  in  place  of  a  mort- 
gage and  the  other  writing  was  a  disguise  to  conceal  the  real 
transaction  and  to  secure  a  usurious  rate  of  interest,  and  in  Fuch 
case  the  deed  will  be  held  to  be  a  mortgage  and  redemption 
allowed,  notwithstanding  the  form  in  which  the  parties  have  put 

the  contract 1076. 

MUNICIPAL  CORPORATIONS— 

1.  a  city  ordinance  requiring  resident  attorneys  at  law,  physicians, 
surgeons,  oculists  and  opticians  practicing  their  profession  in 
the  city  to  pay  an  occupation  tax  ot  110  per  annum  is  not  unrea- 
sonable, and  is  not  invalid,  because  no  license  is  required  of 
such  as  are  temporarily  in  the  city  on  specliio  professional  busi- 
ness   4fili 

8.  section  148  of  the  Constitution  provides  *Hhat  the  juriFdiction  of 
justices  of  the  peace  nhall  be  co-eztensive  with  the  county,  and 
equal  and  uniform  throughout  the  State."  Stotion  148  provides 
**that  a  police  cuurt  may  be  established  in  each  city  and  town  in 
this  St^ite,  *  *  *  with  such  criminal  jurisdiction  as  justices  of 
the  peace  have."  Section  ]()98,  Kentucky  Statutes,  provides 
**thnt  justices  shall  have  jurisdiction  exclusive  of  circuit  courts 
in  all  penal  actions  the  punishment  of  which  is  limited  to  a  fine 
not  exceeding  92>J,  and  concurrent  with  circuit  oourts  of  all 
penal  cases  the  punishment  of  which  is  limited  to  a  fine  not  ex- 
ceeding tlOO,  or  imprisonment  not  exceeding  fifty  days,  or  both." 
It  will  thus  be  seen  that  thn  Constitution  does  not  place  any 
limitation  upon  the  juriFdlcti<  n  that  may  le  granted  to  justices 
of  the  peace  by  the  general  assembly,  but  does  limit  the  juriFdic- 
tion  that  may  be  given  police  and  city  courts  to  whatever  juris- 
diction has  been  given  the  justice's  courts,  and  as  the  general 
assembly  has  seen  proper  to  limit  the  jurisdiction  of  justices  to 
oiTenses  where  the  penalty  does  not  exceed  IIUO  fine  and  fifty  days 
in  jail,  therefore,  the  jurisdiction  of  police  and  city  courts  Is 
within  the  same  limits,  and  Ftction  H148.  and  thutpart  of  section 
8147,  Kentucky  Statutes,  whirh  gives  to  police  and  city  courts 
jurisdiction  in  excess  of  the  fenulty  stated,  are  void,  being  in 
violation  of  the  State  Constitution 717* 

8.  the  language  in  section  8161,  Kentucky  Statutes:  ''Persons  com- 
mitted by  said  (police)  court  for  default  of  surety  for  good  be- 
havior or  to  keep  the  peace  and  all  others  whom  the  city  is  bound 
to  maintain  when  committed  to  jail,"  does  not  refer  to  persons 
convicted  of  ciime,  but  includes  idicts,  insane  persons  and  in- 
ebriates, and  as  to  these  persons,  not  in  jail  becauf>e  of  their  con- 
viction of  ofTense,  they  can  not  be  couipelled  to  labor,  for  such 
would  be  involuntary  servitude  and  in  violation  of  both  State 
and  Federal  Constitutions      7ia 

4.  under  subsections  23  and  16  of  section  8068,  Kentucky  Statutes, 
cities  of  the  second  class  have  full  and  complete  power  to  (uact 
any  and  all  ordinances,  and  fix  fines  and  penalties  to  maintain 
the  peace,  good  government  and  general  welfare  of  the  city,  the 
only  limitation  being  that  the  penalties  for  a  \iolation  of  the 
ordinances  shall  not  be  less  than  that  imposed  by  the  statute, 
and  not  to  exceed  the  jurifdiction  of  the  police  court  as  fixed  by 
the  stMutes  and  Constitution,  and  not  in  conflict  theiewith  ....     718. 

6.  so  much  of  the  charter  of  cities  of  the  second  class  which  deny  a 
right  to  a  trial  by  n  jury  where  the  penalty  is  |!i^6  or  less,  is  not 
unconstitutional,  and  neither  is  it  in  violation  of  the  State  or 
Federal  Constitutions  to  inflict  labor  penalties  on  ptrtons  con- 
victed of  m  Isdemeanors 718. 

MUNICIPAL  TAXES— 

under  sections  8003  and  8005,  Kentucky  Statutes,  not  only  a  lien  may 
be  enforced,  but  a  personal  judgment  may  he  rendered  under 
either  section  against  the  owner  of  the  property  <>r  against  the 
trustee,  ptrsonal  npres<'ntative  or  agent  in  his  fiduciai;  capacity 
for  taxes  due  the  city,  and  which  became  due  more  than   five 

years  before  the  filing  of  the  petition 87& 

NSGLilGBNCE— See  Actions.  16;    Contracts,  85;    Damages,  4,  6,  H,  7,  8, 
0,  10;  Druggists,  1,  7;  Joint  Action,  1;  Master  and  Servant,  1,  9,  8,  4. 
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1.  the  basis  for  a  new  trial  in  the  lower  court  in  ttiis  nctlon  wot  the 

affidavit  of  Landrum  as  to  what  he  would  testifj.  which  was 
that  he  was  a  passengei^  upon  the  train  upon  which  appellee  was 
injured  and  saw  appellee  when  she  got  on  the  train  and  when 
she  left;  thtit  she  was  then  feeble  and  that  the  collision  by  which 
she  claims  to  have  been  hurt  was  not  unusual  or  violent.  Ap- 
pellee and  her  physician  hoth  testifled  to  the  contrary,  and  the 
affidavit  of  Lnndruni.  therefore,  did  not  authorize  the  court  to 
grant  a  new  tritil.  Moreover,  his  name  was  furnished  hy  appellee 
to  appi3]Iant's  claim  agent  by  him  as  haTins   been  a  passenger  at 

the  time,  yet  he  was  not  Eummimed  a«  a  witness       713 

'2.  it  is  well  settled  thnt  a  new  crinl  should  not  be  granted  upon  the 
ground  of  newly-discovered  eivdence  unless  it  be  «if  a  decisive 
character,  and  especially  should  this  rule  apply  where  the  pro- 
posed  evidence   is   in  parol  aud  relates   to  a  point   in    litigation 

upon  the  former  trial 714 

8.  where  a  petition  for  a  new  trial  shows,  if  the  facts  relied  on  are 
true,  that  with  the  slightest  diligence  those  facts  could  have 
been  ai^certained  before  the  triil.  and  where  a  homestead  is 
sought  to  he  reached  and  there  is  no  allegations  showing  an 
abandonment  of  such  homestead,  a  demurrer  was  properly  sus- 
tained to  the  petition 887 

4.  where  an  action  for  a  new  trial  \?  brought  by  the  defendant  after 
the  expiration  of  the  term  at  which  a  default  judgment  was  ren- 
dered on  the  ground  of  accident  and  surprise,  it  was  as  neces- 
8  iry  for  the  plaintiff  to  establish  his  defense  by  proof,  as  a  con- 
dition to  obtaining  a  new  trial,  as  it  was  to  allege  it,  and  failing 
to  do  so  his  position  was  properly  dismissed 961 

'KONRESIDENTS-See  Attorneys. 

-NOON— See  Contracts,  3«. 

NOTE -See  Assignment;  Surety  — 

where  one  assigns  and  delivers  a  note  to  his  surety  tn  be  applied  to 
the  payment  of  a  note  owing  by  the  pledgor  on  which  the  pledgee 
in  surety,  the  pledgee  is  thereby  charged  with  the  duty  of  collect- 
ing the  note  in  a  reasonable  time  and  applying  the  proceeds  as 
directed,  and  if  at  the  time  of  the  delivery  nf  the  note  the  payors 
were  solvent  and  thereafter  became  insolvent,  the  pledgee  is 
liable  to  the  pledgor  for  th»*  amonnt  of  the  note 298 

NOTICE— See  Auditor,  2\  Primary  Elections,  5;  Pleading,  14;  Record- 

^»ing  Db'ed;  Schools,  10— 

NOTICK- 

the  fact  that  the  deed  conveying  the  mineral  rights  had  been  re- 
corded does  not  alter  the  question,  because  if  the  case  turned 
upon  that  question  either  Mppellnes  would  lose  or  Brisht  would 
lose,  Hud  in  either  event  appellant  would  be  the  gainer,  and  it 
would  lie  violative  of  equity  to  enter  a  decree  to  the  effect  that 
the  appellees  should  have  discovered  that  the  conveyance  to  "^ 
Bright  had  been  made,  or  that  the  index  to  the  record  should 
have  put  them  upon  notice,  and,  therefore,  adjudge  specific  per- 
f orma  nee  885 

KUISANCES- 

1.-  while  we  are  not  prepared  to  sny  as  a  matter  of  law  that  picnics, 
beer  gardens,  bowling  alleys  nnd  the  like  are  per  se  nuisances, 
yet  tney  may  be  so  conducted  as  to  become  hurtful  to  the  health 
and  destructive  of  the  comfort  of  the  community  in  which  thiy 
may  be  nxercised,  and  when  this  happens  the  hurtful  thing  niUKC 
be  nbaced.  for  no  one  can  have  the  legal  right  to  do  that  which 
destroys  his  neighbor's  property  or  health 781 

2.  where  private  citizens  suffer  p^ciiliur  injury  from  nuisances  apart 

from  that  of  thp  general  poiilic  they  may  maintain  their  action 
in  equity  to  abate  it.  althonsrh  the  public,  through  the  attorney 
general,  may  also  have  the   ri«ht   to   proceed  in  the  name  of  the 

Commonwealth  to  abate  thM  nuisance 781 

-OCCUPATION  TAX— Sne  Municip:il  Corporations,  1,  3. 
tJFFICE    AND    Ol^FICEK-See  Auditor;     Bribery,    County   Board    of 
Health;    Primary    Elections,  1,  2,  8,    4;    Roads  and   Passways,    1,   2; 
Schools,  8— 

1.  the  assessors  of  cities  of  the  third  class  are  by  the  provisions  of 
the  charter  elected   by  the   council,  and   under   the  provisions  of 


TKDWL.  61 

OFFICE  AND  OFFICER— Continued.                                                       Page, 
fieotlon  824V  may  be  removed  by  the  council  at  pleasure;  and  the 
fact  that  section  8264  provideA  for  impeachment  of  other  ofl9c€rfi 
only  accentuate§  and  makes  clear  that  those  oflSces  elected  by  the 
council  are  not  intended  to  be  removed  by  impeachment 10$k 

2.  thig  proceed infr  for  a  rule  to  compel  a  county  treasurer  to  pay  into 
court  money  that  he  had  collected  from  the  sheriff,  which  money 
has  upon  a  former  appeal  been  held  a  trust  fund  for  the  benefit 
of  the  taxpayers,  whs  properly  refused  where  the  proceedluft  was 
in  rem,  and  was  only  an  efTi)rt  to  obtain  a  personal  judgment 
against  the  sheriff  and  his  suretifs.  The  treasurer  received  the 
money  from  the  sheriff  on  an  admitted  debt  owing  the  county  by 
him,  and  the  money  not  bt^ing  in  lien,  and  the  depOFlt  not  hav- 
ing been  stayed  by  garnishee  process,  the  payment  was  not  illegal.  464 

8.  where  the  sheriff  of  n  county  resigns  his  office  the  sureties  on  bis 
bond  for  the  collection  of  taxes  are  not  authorized  to  nominate  and 
require  the  county  judge  to  appoint  a  person  to  collect  such  taxes 
in  the  place  of  the  sheriff  who  has  resigned;  such  riizht  applies 
where  the  sheriff  dies,  tut  not  when  he  resigns  his  office 764 

4.  where  a  county  judge  accepts  as  surety  upon  a  guardian's  bond  of 

an  infant  a  person  he  knows  to  be  insufficient  as  surety  under 
the  statute,  he  is  liable  on  his  official  bond  for  whatever  damage 
accrued  to  the  infant  by  reason  of  this  insufficiency 806L 

5.  to  ascertain  such  deficiency  the  guardian  should  Ye  charged  with 

any  balance  of  his  ward's  money  remaining  in  his  hand8  at  the 
end  of  a  y^ar.  which  ought  to  have  Itt^en  invested  or  loaned  out, 
and  should  be  charged  with  interest  upon  interest  in  biennial 
rests  during  the  period  he  so  held  it  wit-nout  investment  Where 
the  mother  of  the  infant  is  unable  to  support  him  from  her  own 
siuall  estate  she  should  be  allowed  a  reasonable  sum  for  his 
maintenance  during  his  years  of  helpless  infancy,  but  should  not 
be  allowed  to  charge  where  his  labor  for  her  was  equal  to  the 
value  of  his  maintenance 800; 

6.  so  much  of  the  act  of  March  21.  li)02.  amending  section  868.  Ken- 

tucky Statutes,  as  provides  that  no  allowance  shall  be  made  to 
any  oounty  judge  or  magistrate  or  police  judge,  or  other  <iffi- 
oials  authorized  by  law  to  hold  examining  courts,  does  not  ap- 
ply to  such  officials  who  were  in  office  at  the  time  of  the  pas- 
sage of  said  act 818. 

7.  section  161  of  the  statutes   provides  that  t^e  compensation  of  any 

city,  county,  town  or  municipal  officer  shall  not  be  changed  after 
his  election  or  appointment,  or  during  his  term  of  office 818; 

8.  an  action  can  not  be  maintained  by  citizen  and   taxpayer  to  oust 

members  of  the  city  council  from  office  on  the  ground  that  they 
had  failed  to  take  the  oaths  of  oflJce  ^uch  action  must  be  In 
the  name  of  some  person  entitled  to  the  office,  or  by  the  Com- 
monwealth, and  when  by  the  latter  must  be  brought  by  or  upon 
information  of  the  attorney  general  1080« 

OMITTED  PROPERTY— See  Taxation,  15. 

OPTION— See  Contracts,  «. 

ORDINANCE?!— See  Street  Improvement.  7,  8.  P:  Taxation,  19,  22— 

1.  under  Kentucky  Statutes,  section  8(i5P.  part  of  the  charter  of  cities 

of  the  second  class,  providing  that  "no  ordinance  shall  embrace 
more  than  one  subject  and  that  f^hall  be  expressed  in  the  title." 
an  ordinance  passt-d  by  the  council  of  the  city  of  Newport  for 
the  furniahing  of  the  city  with  light,  heat  and  power,  by  means 
of  either  gas.  hot  water  or  steam,  relates  to  at  least  three  sub- 
jects, and  is.  therefore.  Invalid         219; 

2.  under  Kentucky  Statures,  section  86.S8,  part  of  charter  of  cities  of 

the  fourth  class,  which  provides  that  '*an  ordinance  shall  be 
signed  by  the  mayor,  attested  by  the  clerk,  and  published  at 
least  once  in  a  newspaper  in  said  city,  *  *  *  and  shall  be  in 
force  from  and  after  the  publication  thereof,"  it  appearing  that 
the  mayor  of  cities  of  the  fourth  class  has  no  veto  power,  the 
council  is  the  legislative  bodv  of  the  city,  and  an  ordinance  of 
such  city  is  valid  when  passed  by  a  vote  of  at  least  three  mem- 
bers of  the  council  and  published,  although  it  may  not  have  been 

signed  or  approved  by  the  mayor 69(L 

S.  an  ordinance  of  a  city  of  the  fourth  claf-s  takes  effect  upon  its 
passage  by  the  vote  of  at  least  three  membeis  of  the  council  and 
its  publication,  and  it  is  not  material  at  what  date  it  was  made 


62  INDEl. 


ORDINANCES— ContiDDed.  *  Pag«k 

up  and  regnlarlj  approved  bT  the  oonnoil.    The  will  of  the  coun- 
cil can  not  be  defeated   bj  the  tardiness  of  the  clerk  In  making 

oat  the  record  on  the  books  of  the  cicy  connoil 

4.  an  ordinance  of  a  city  of  the  fourth  class  making  it  unlawful  for 
any  physician  to  make  or  give  a  prescription  for  any  spirituous, 
vinous  or  malt  liquors  in  Faid  city  to  enable  him  to  purchase 
same,  unless  such  person  is  sick,  or  such  liquor  is  required  as  a 
medicine,  and  fixing  a  flne  of  from  $26  to  1100  for  its  violation, 
is  not  void  because  it  undertakes  to  punish  the  physician  forgiv- 
ing a  prescription  where  he  makes  an  honest  mistake  as  to  the 
whisky  being  required  as  a  medicine.  The  rule  is  that  a  statute 
will  not  make  an  act  criminal  unless  the  offender's  intent  con- 
curred with  his  act,  and  whether  he  acted  in  good  faith  or  not  is 
a  question  for  the  jury 

6.  the  criminal  jurisdiction  of  the  Court  of  Appeals  is  governed  by 

the  Criminal  Code  of  Practice.  An  appeal  may  be  taken  by  the 
Commonwealth  if  a  fine  exceeding  150  might  have  been  inflicted.  696 
6.  under  Kentucky  Statntep,  section  8146,  providlnfz  fur  the  election 
nf  a  city  jailer  by  the  voters  of  cities  of  the  second  class,  and  fix- 
ing his  compensation  at  not  legs  than  fl.500,  nor  more  than 
13,500  per  annum  and  allowing  him  a  di^puty  jailer,  an  ordi- 
nance uf  a  second  clasn  city  fixing  the  salary  of  the  city  jnilnr  at 
$1,820  per  annum  in  full  of  nil  paymenrs  for  cooks  or  other  help, 
which  the  city  jailer  may  see  fit  to  employ,  Is  invalid  to  the  ex- 
tent that  ic  allows  him  less  than  $1,500  per  annum,  and  denies 
him  a  deputy  jailer  867 

7.  an  ordinance  of  a  second  class  city  which  provides  that  the  jailer 

shall  perform  the  duties  of  janitor  of  the  city  hall  and  the  build- 
ing adja'ient  thereto,  in  which  is  located  the  offices  of  the  city 
engineer  and  the  city  street  inspector  \s  valid  under  section  8146, 
Kentucky  Statutes,  which  provides  that  the  jailer  "shall  perform 
such  duties  as  the  general  council  may  by  ordinance  prescribe".  867 

8.  under  an   ordinance  of  a  city  of  the  fifth  clnes,  that  ''any  person 

who  shall  within  the-  city  limits  without  license  so  to  do  sell  or 
otherwise  dispose  of  any  spirituous,  vinous  or  malt  liquors,  shall 
be  fined  not  less  than  $/0  nor  more  than  $100,"  and  a  further  or- 
dinance providing  that  "license  t<i  sell  spirituous,  vinous  or 
mnit  liquors  in  the  city  shall  be  $60o  per  annum,  to  be  taken  out 
either  annually  or  semi-annually  and  paid  for  in  advance,"  a 
wholesale  dealer  in  such  liquors  who  sold  and  delivered  to  a 
saloonkeeper  in  said  city  a  quantity  of  beer  in  a  wholesale  lot, 
which  was  not  drunk  on  the  premises  of  the  seller,  is  subject  to 
the  fine  prescribed  in  said  ordinance,  whether  the  ordinance  be 
regarded  as  an  occupation  tax,  one  for  revenue  purely,  or  whether 

as  a  police  regulation  incidentally  affording  revenue 984 

OWNER  OF  ADJOINING  TUACTS— See  Lands,  4,  6.  6- 

1.  appellant  owned  two  adjdning  tracts  of  land,  and  by  reason  of 

the  mountainous  condition  of  the  country  the  only  practicable 
way  to  the  upper  tract  wms  throiigh  the  lower  tract.  Appellee 
bought  the  upper  tract  at  sheriff's  sale,  under  execution,  and 
brought  this  suit  in  the  circuit  court  to  restrain  appellant  from 
interfering  with  his  right  to  use  a  natural  and  reasonable  route 
over  the  lower  to  the  upper  tract,  which  the  lower  court  granted. 
Held— That  the  circuit  ^^ourt  had  jurisdiction  as  this  was  not  a 
proceeding  to  condemn  a  private  passway,  and  the  sale  hy  the 
sheriff 's  deed  passed  the  same  easements  over  the  servient  estate 
as  if  the  sale  had  been  made  by  the  owner 278 

2.  the  fact  that  the  purchaser  did  not  reside  on  the  tract  bought  at 

the  sheriff's  sale  does  not  affect  his  rights  under  his  title,  as  the 
sale  made  by  a  sheriff  of  n  part  of  the  owner's  tenement  for  debt 
is  an  involuntary  conveyance  by  the  owner  of  such  parcel,  and 
the  sheriff's  deed  includes  eaHements  and  quasi  easements  appur- 
tenant to  the  land  sold 278 

PAROL  EVIDENCE— See  Bill  of  Exceptions,  1.  2— 

the  rule  is  well  settled  that  parol  evidence  is  inadmissible  to  show 
the  actual  location  of  a  patent,  and  that  couri^e  and  distance 
must  give  way  to  marks  found  on  the  ground,  or  the  actuol  loca- 
tion of  tjie  patent 164 
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PABTIES  TO  ACTION— See  Attochments,  4.  8—  Page, 
an  action  for  daroasea  tu  Kupert  Head,  an  lofant,  for  failure  to  de- 
llTer  blm  a  railroad  ticket,  ordered  by  a  tele^zraio,  should  have 
been  brought  In  his  name,  by  his  statutory  guardian,  Fred  Head, 
and  not  In  the  name  of  Fred  Head,  statutory  guardian  of  Kupert 
Head,  suing  for  the  use  tind  benefit  of  liupert  Head 870 

PARTNERSHIP- 

1.  in  this  action  to  recover  the  amount  alleged  t-o  lie  due  upon  u  con- 

tract of  sale  of  fin  Interest  In  a  parrnership  between  the  parties, 
the  instructions  fairly  presenting  the  law  appliciible  to  the  case, 
and  there  being  evldenc<i  uptm  which  the  jury  was  authorized  to 
find  a  verdict  for  appellee,  the  verdict  and  judgment  In  hie  favor 
will  not  be  dlsturb^'d 269 

2.  one  partner  can  not  maintain  an  action  at  law  against  his  copart- 

ner on  a  claim  growing  out  of  the  p-trtnershlp  transaction  until 
the  business  and  accounts  are  flnnlly  settled,  therefore,  it  was 
erroneous  In  this  action  for  the  trial  cnnrt  to  render  judgment  in 

favor  of  appellee  upon  the  claim  sued  on 461 

8.  where  the  question  as  to  whether  there  was  a  pnrtnershlD  Is  in 
controversy,  this  court  has  jurisdiction  of  the  appeal  though  ap- 
pellant's claim  was  less  thnn  I. o  • 469 

4.  Seeley,  being  a  surviving  partner,  brought  suit  against  Uoblnson 

for  a  debt  due  the  firm,  and  liefore  the  commissioner's  report  of 
indebtedness  was  con  finned  the  latter  made  a  deed  to  Jones  of 
his  entire  interest  In  his  fathtr's  esrate  his  father  being  deceased 
(partner  of  Seeley,,)  but  paid  the  lawyers,  who  had  a  lien  upon 
the  judgment,  their  fee.  Having  done  this  he  was  entitled  to 
credit  to  that  extent  upon  the  judgment  which  had  been  assigned 
by  Seeley 708 

5.  the  surviving  partner  holds  the  assets  of  the  firm  as  the  trustee  of 

an  express  irut-t,  and  the  assignee  of  such  partner  takes  no 
greater  rights  than  such  partner,  knowing  that  Seeley  held  the 
judgment  as  surviving  partner.   ..   ...  709 

6.  in  an  action   by  Q.  against  H.  to  settle  a  partnership  agreement, 

in  which  it  was  agreed  that  H.  should  take  charge  of  Hve  tracts 
of  land  belonging  to  G.,  clear  them  up,  fence  them  and  cultivate 
them,  the  old  land  to  be  sown  in  grass  and  clover,  each  to  pay 
one  half  of  the  labor  i-eoulred,  and  each  to  furnish  one^half  the 
stock,  tools  and  teams,  H.  to  have  the  entire  charge  r.f  the  farms 
and  bands  and  stock,  to  receive  and  pay  out  the  money,  the  con- 
tract to  continue  for  five  years,  and  the  profits  to  be  equally 
divided,  to  which  H.  filed  a  counterclaim  fur  damages,  alleging 
that  G.  did  not  furnish  his  one-half  of  the  stock  to  consume  the 
provender  raised,  which  was  allowed  to  go  to  waste,  evidence 
considered,  and.  Held — That  while  H.  is  Indebted  to  G.  en  the 
settlement  in  the  sum  of  $106,  he  is  entlt^d  to  damages  fur  G.  'a 
failure  to  furnish  stock  to  consume  the  provender  raised,  which 
was  the  main  source  of  the  profits  of  the  partnership,  and  there 
being  $1,079  of  the  firm  assets  In  the  hands  of  the  court,  H.  is 
adjudged  the  whole  of  said  sum  In  damages,  and  also  to  be  re- 
lieved of  his  indebtedness  to  G.  ^n  the  $l(i5  due  on  settlement  of 
the  partnership,  each  party  to  pay  one-half  of  the  cost  of  the  suit 
for  settlement,  and  H.  to  recover  his  cost  on  his  counterclaim  for 
damages         ...  970 

7.  where  two  men  form  a  partnerhlp  as  insurance  agents,  one  quite 

young  and  inexperienced  and  the  other  older  and  a  well-known 
active  business  man,  with  an  established  insurance  business,  the 
fact  that  the  older  inan  was  elected  city  assessor  at  a  salary  of 
13,400  a  year,  which  was  beneficial  to  the  firm  in  procuring  busi- 
ness, and  by  reason  of  his  duties  as  assessor  the  younger  partner 
was  required  to  do  most  of  the  office  work,  would  not  justify  the 
couit,  in  a  settlement  of  the  partnership,  to  allow  the  vounger 
partner  a  salary  in  addition  to  his  half  of  the  protfis  of  the  firm.  1197 

8.  here  in  the  business  of  the  partnership  an  option  was  taken  by 

one  of  the  partners  in  the  name  of  the  firm,  on  the  sale  of  which 
a  profit  was  made,  such  profit  was  properly  adjudged  to  belong 
totheflrm 1197 

9.  in  a  iettlement  of  a  partnership  business  one-half  of  the  attorney's 

fees  paid  out  by  either  partner  in  the  firm  business  should  be 
charged  to  the  other  partner,  tkleo  any  other  expense  necessarily 
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paid  out  by  either  in  the  Ann  businera  should  be  paid  by  the  firm, 
aod  one-half  of  any  dividends  collected  by  either  on  stock  owned 
by  the  firm  should  be  accounted  for  to  the  other  member  of  the 
firm lig» 

PASSW AYS— See  Easements,  1.  8;  Lands.  14;  Turnpikes— 

1.  the  continued   use  of  a  pass  way  as  a  matter  of  right  for  fifteen 

years  unexplained,  will  create  a  presumption  of  grant,  and  when 
the  piisswuy  has  been  used  for  more  than  a  quarter  of  a  century, 
it  is  uonet'fssary  to  show  by  positive  testimony  that  the  use  was 
claimed  as  a  matter  of  right,  but  that  aft^r  such  great  length  of 
time  the  burden  is  on  the  other  party  to   show  that   the  use  was 

2.  while  the  continuous  and  uninterrupted  use  of  a  passway  for  fif- 

teen years  creates  a  presumption  that  the  use  was  a  matter  of 
right,  and  adverse,  such  presumption  may  be  overcome  by  proof 
that  the  ui^e  was  permissive...  83^ 

8.  where  the  owner  of  land  over  which  a  passway  runs  erected  gates 
and  kept  them  in  repair  for  hid  own  use,  and  as  a  favor  to  his 
neighbors  allowed  tnem  to  use  the  gates  and  the  passway,  suoh 
use  was  permissive  merely 881^ 

4.  where  the  weisht  of  the  evidence  shows  that  appellant  and  his 
vendors  have  had  the  use  of  a  passway  over  an  adjoining  traot  of 
land  as  a  matter  of  right  adversely  to  the  claimant  of  the  land 
and  all  others,  continuously  for  more  than  fifteen  years,  he  Is 
entitled  to  a  mandatory  injunotion  for  the  removal  of  all  ob- 
structions to  his  free  use  thereof 403> 

6.  a  temporary  or  even  permanent  change  in  a  part  of  a  passway  by 

the  owner  of  the  land  over  which  it  runs  without  the  consent  of 
the  one  entitled  to  its  use.  or  with  the  understanding  that  he  is 
to  continue  its  use  as  changed,  gives  him  the  same  right  to  its 

use  as  changed  as  he  had  before  the  change 40$ 

(S.  in  an  action  for  the  obstruction  of  a  passway  claimed  as  a  matter 
of  right  by  prescription,  the  question  of  the  convenience  or  neces- 
sity thereof  to  the  plaintiff  can  not  be  considered,  but  only  its 
adverse  use  as  an  easement  for  more  than  fifteen  years 403' 

7.  a  grant  of  way  over  one's  premises  will  be  understood  to  be  a  gen- 

eral way  for  all  purposes,  and  where  a  right  of  way  is  granted  or 
reserved  without  limit  of  use,  it  may  be  used  for  any  purpose  to 
which  the  land  accommodated  by  the  way  may  naturally  and 
reasonably  be  devoted 613- 

8.  where  the  public  has  continued  for  any  and  every  purpose  suitable 

to  their  needs,  in  hauling  and  traveling,  without  let  or  hin- 
drance, to  use  a  passway  for  more  than  fifteen  years,  its  public 
ufe  can  not  be  restricted  even  though  one  has  accepted  a  deed 
containing  an  eas^ement  of  a  private  grant  of  the  way,  for  if  the 
public  tht'n  owned  the  right  of  way  it  was  not  appellee's  to  grant, 
noi  could  any  member  of  the  public  exclude  himself  by  estoppel 
from  using  a  public  highway  that  every  other  member  of  the 
public  had  the  right  to  use 61& 

PATEN TfJ-fc^ee  Lands,  1.  3,  8. 

PAYMENTS— See  Contracts.  5— 

while  there  are  rules  of  law  that  determine  the  application  of  pay- 
ments of  debtor  and  creditor,  it  may  be  a  question  of  fact  to  be 
found  by  the  jury  as  to  the  debt  upon  which  the  payment  was 
made.  It  is  the  business  ol  the  court  to  direct  the  jury  how  the 
payment  should  be  applied  upon  a  state  of  facts  which  it  may 
find  t/1  exi«t 21T 

PENAL  ACTION- 

section  4224,  Kentucky  Statutes,  provides  a  different  claRS  of  retail- 
ers of  oil  from  peddlers,  of  which  it  has  been  held  that  *'the  unit 
of  taxation  is  the  wagon  used  in  the  buKiness  of  transporting  nil 
for  sale,"  and  in  a  penal  action  by  the  Commonwealth,  under 
section  11  of  the  Criminal  Code,  to  recover  uf  the  Standard  Oil 
Co.  a  penalty  for  retailing  oil  without  a  license  so  to  do,  where 
the  language  shows  that  it  was  brought  UBder  section  4224,  Ken- 
tuckv  Statures,  a  demurrer  thereto  should  have  been  over ru led..  111(S> 

PEREMPTORY  IN.S'IRUCTION— See  Damages,  14;  Railroads.  85— 
the  giving  of  a  peremptory  instruction   to  find  for  the  defendant  is 
improper  where  there  is  any  evidence  to  support  a  verdict  for  the 
plaintiff lOa 
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PSfiSONAL  INJURIES— See  Actions,  S.  7.  Page, 

PBB80NAL  REPBBSENTATIV£-See  Service  of  Procegs. 

PHYSIC ANS— See  Ordinances,  4. 

PLEADING— See  Aotlone,    I;    Appeals,   8;    Lands,  49;  Life  Insurance,. 

91;  Railroads,  7,  10;  Schools  and  School  Districts;   Street  Railways, 

10,  11,  Id;  Trespass,  I— 

1.  In  these  actions  there  is  a  variance  between  the  proof  and  plead- 

ings.   The  petition  alleged  a  sale  of  land  to  one,  and  the  proof, 
showed  a   sale  to  another.    The  judgment  was,  therefore,  unau- 
thorized.   Where  a  judgment  sought  to  be  opened  had  been  ob- 
tained bj  one,  he  was  a  necessary  party  to  the  petition  for  a  new 
trial.     If  there  is  a  defect  of  parties  that  question  must  be  raised 
by  demurrer,  and  it  not  being  rai:!ed  is  waived    164 

2.  upon  the  return  of  this  case  appellant  offered  to  file  amended  peti- 

tions in  two  of  the  cases  which  were  involved  upon  the  first  ap- 
Iieal,  in  which  it  sought  to  relinquish  all  claim  to  usurious  in- 
terest. The  court  rt^fused  to  permit  them  to  be  filed,  but  allowed 
them  to  be  tendered  and  made  a  part  of  the  record  so  as  to  ob- 
viate the  necessity  of  a  bill  of  exceptions.  Held— The  trial  court 
ruled  correctly  in  refusing  to  permit  the  amendments  as  ten- 
dered to  be  fllt^d  after  the  return  of  the  caFe  from  this  court d8&' 

8.  in  a  petition  by  a  nonresident  defendant,  sued  jointly  with  resi- 
dent defenants,  for  the  remove]  of  the  action  from  the  State 
court  to  the  United  States  Circuit  Court,  a  denial  therein  of  the 
alleged  negligence  o'  its  codefendants,  and  an  allegation  of  the 
puxpose  of  the  plaintiff  in  joining  its  agents  and  servants  as  de- 
fendants with  it,  was  for  the  fraudulent  and  wrongful  purpose 
of  defeating  the  jurisdiction  of  the  United  States  Circuit  Court, 
are  conc]v.i«'ion6  of  Che  pleader,  and  do  not  state  a  single  juris- 
dictional fact 897 

4.  an  allegation  in  a  petition  that  a  conveyance  was  made  without 
a  valuable  consideration  states  merely  the  pleader's  conclusion 
of  the  law,  and  is  bad  on  demurrer 642- 

6.  the  verdict  appealed  from  appears  to  be  sustained  by  the  evidence. 
Under  our  form  of  practice,  while  the  pleadings  are  addressed  to 
the  court,  either  party  may  introduce  those  of  the  opposite  party 
as  evidence 578- 

6.  an  amended  pleading  tendered  during  the  progress  of  a  trial,  or 

offered  at  the  conclusion  of  the  evidence  to  conform  to  it,  is  essen- 
tially different  from  a  motion  for  a  new  trial,  as  the  former  pre- 
supposes the  pending  of  a  trial  and  the  latter  that  the  trial  has 
ended  938^ 

7.  where  a  case  has  progressed  on  definite  issues  to  final  judgment, 

an  appeal  taken,  those  issues  adjudicated  by  the  appellate  court, 
and  the  case  renanded  with  mandate  to  enter  a  conformable 
judgment,  an  offer  by  either  party  to  file  an  amended  pleading 
containing  charges  or  denials  different  from  or  in  conflict  with 
the  issues  on  which  the  cause  was  originally  tried,  it  would  be  a 
necessary  requirement  of  the  party  so  ofiering  that  he  show  to 
the  court  by  accompanying  affidavits  why  the  matter  contained 
in  the  tendered  amendment  had  been  delayed  until  that  time 93S 

8.  where  a  pleading  is  tendered  by  defendants,  accompanied  by  afiS- 

daVits  purporting  to  be  a  motion  for  a  new  trial,  no  judgment 
having  previously  lieen  entered,  such  affidavits  may  be  consid- 
ered by  the  court  in  determining  whether  such  pleading  should 
be  filed  as  an  amended  answer 988^ 

9.  while  great  latitude  is  and  should  i)e  allowed  in  the  interpretation 

of  the  provisions  of  the  Code,  section  i;}4,  on  amendments  to 
pleadings,  this  section  does  not  go  to  the  length  of  authorizing, 
after  trial,  judgment,  appeal  and  remanding,  an  amendment 
which  tenders  an  issue  directly  opposed  to  the  issues  upon  which 

the  case  had  been  tried 988 

10.  In  an  action  by  plaintiffs  claiming  title  by  patents  to  a  large  sur- 
vey of  land,  which  was  adversely  claimed  by  defendants  under 
conflicting  patents  and  surveys,  which  lands  the  defendants  by 
their  answer  alleged  were  vacant  and  unappropriated  lauds,  and 
the  issues  tried,  appealed  and  remanded,  with  the  directions  for 
a  comformable  judgment,  an  amended  answer  tendered  by  de- 
fendants setting  up  a  new  defense  of  adverse  possession  of  the 

vol.  27—5 
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lands  in  controversy,  which  facte  were  known  to  the  defendants 
before  the  former  trial  and   judgment,   such   amendment  was 

properly  rejected  by  the  lower  court 988 

11.  under  section  134,  Civil  Code,  the  court  may  at  any  time  in 
furtherance  of  justice  and  on  such  terms  as  may  be  proper,  per- 
mit a  pleading  of  proceedings  to  be  amended   by  inserting  other 

allegations  material  to  the  case    1100 

18.  in  an  action  for  damages  on  a  guaranty  in  the  sale  of  machinery 
to  be  operated  by  appellant's  boiler  the  appellant  was  bound  to 
know  ttie  capacity  of  its  boiler  and  the  power  it  would  furnish 

to  operate  the  machinery 1100 

18.  where  there  are  no  averments  in  the  answer  to  the  effect  tnat  the 
agent  who  sold  the  roachineiy  bad  authority  to  make  any  guar- 
anty of  it,  it  was  not  shown  to  be  within  the.  apparent  scope  of 

his  authority  to  make  such  guaranty 1100 

14.  in  an  action  on  an  alleged  guaranty  of  machinery  sold,  an 
amended  answer  alleging  the  breaking  of  a  cylinder  by  reason  of 
defective  material,  occuring  pending  the  action,  no  action 
would  He  unless  notice  was  given  and  a  reasonable  time  to  re- 
pair the  defects 1100 

PLEDGIilE— .See  Fire  Insurance,  4. 

POISONOUS  MEDICINES— See  Druggists,  1.  7. 

POLITICAL  PARTIES— See  Primary  Elections,  1,  2.  8.  4,  6,  6,  7,  8,  9- 
circuit  courts  have  no  power  to  intervene  by  writs  of  certiorari  in 
the  governing  authorities  of  political  parties  in  the  settlement  of 
contests  over  nominations,  because  they  are  not  inferior  courts 
In  the  sense  in  which  these  terms  are  used  in  the  common  law 
authorities  in  defining  the  writ  1041 

POOL  TABLES- 

the  revenue  law  of  this  State,  which  became  effective  March  90,  1909, 
does  not  include  the  statute  requiring  the  payment  of  a  license 
tax  to  keep  pool  tables,  and,  therefore,  the  latter  statute  was  re- 
pealed by  the  enactment  of  the  presetrt  revenue  law.  It  follows, 
therefore,  that  a  license  for  pool  tables  is  no  longer  required 786 

PRACTICE— See  Actions,  8,  4.  14;  Affidavit  for  Continuance;  Appeals, 
1,  18;  Attorney  at  Law;  Construction  of  Statutes;   Construction  of 
Writing;  Errors  not  Excepted  to;    Instructions;  Judicial  Districts,  1, 
i;  Jurisdiction,  1,  9;  Pleading:  Res  Judicata;  Setting  Aside  Verdict— 
1.  the  fact  that  one  of    the  judgments  appealed  from   has  be«»n  re- 
versed does  not  affect  this  appeal.     The  case  must  be  tried  here 
as   presented  in  the  lower  court,  and  sections  757  and  768,  relied 
on  b;  appellant,  have  no  application  here  as  they  relate  to  new 

matter  to  be  set  up  in  this  court 75 

a.  where  appellant  had  been  absent  in  South  America  and  in  Ens- 
land  during  the  period  of  the  litigation,  and  the  letters  of  his 
attorneys  had  failed  to  reach  him  apprising  him  of  its  condition 
and  status,  and  reached  this  country  just  a  few  weeks  after  the 
submission,  when  he  found  papers  and  memoranda  which  were 
of  vital  importance  to  him  in  his  case  the  ends  of  substantial 
justice  require  that  the  submission  should  be  set  aside,  and  that 
he  hp  allowed   time  to  t-ake  proof  to  enable  him  to  prepare  his 

case 109 

a.  where  a  judgment  enforcing  a  lien  upon  land  was  rendered,  the 
foundation  for  the  action  being  n  judgment  from  a  magistrate's 
court,  an  allegation  in  the  answer  of  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  there  was  such  a 
judgment  did  not  make  an  Issue,  and  in  the  absence  of  a  denial 
of  such  a  judgment  the  court  was  authorized  to  render  judgment 
upon  it.  Such  a  judgment  was  a  public  record,  and  if  it  did  not 
exist  a  denial  of  its  existence  should  have  been  made  in  positive 

language 945 

4.  although  there  was  an  irregularity  in  an  appraisement  of  land 
directed  to  te  sold,  yet  where  no  exceptions  to  the  report  of  the 
appraiser  were  filed  until  long  after  its  confirmation  and  after 
the  purchaser  had  paid  the  purchase  price,  it  was  too  late  to  have 
the  case  redocketed  for  the  purpose  of  setting  the  sale  aside  for 

the  error  na  med 046 

6.  where  the  record  in  an  action  was  lost  and  a  substituted  petition, 
which  was  in  the  nature  of  a  reformed  petition,  was  filed,  after 
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FBACTICE— Continued.                                                                                Page. 
IsEue  was  joined  the  record  waR  fonnd  when  theplalntiff  moved 
to  dlfimiss  the  80-ca]1ed  Eubatltuted   petition.    Held— The  court 
properly  oTerrnled  the  motion  as  the  petition  showed  on  its  face 
that  it  wns  a  reformed  petition    886 

PBE17IOUS  COXVICTION-See  Criminal  Law,  85,  86,  87. 

PRIMARY  ELECTIONS— 

1.  the  remedy  of  one  claimlni;  a  nomination  by  a  party  of  which  he 

is  being  deprlTed,  is  to  appeal  to  the  authorities  of  hie  par^  and 
not  to  the  clerks  of  the  county  courts,  nor  to  the  courts 761 

2.  though  it  be  conceded  that  a  primary  election  was  Told  in  which 

one  precinct  of  the  county  was  deprived  of  an  opportunity  to  Tote 
by  not  having  ballots  furnicrhed  It,  and  if  It  be  lurtbvr  conceded 
that  there  was  no  authority  for  completing  the  election  In  the 
missing  precinct  on  a  subsequent  day, these  facts  are  matters  which 
pertain  to  the  duty  of  the  party  governing  authority,  and  He 
back  of  its  certificate  of  nominations.  When  the  certificate  la 
filed  substantially  in  the  form  and  manner  prescribed  by  the 
fitntute  it  is  not  within  the  province  of  the   county  oWk   to  go 

behind  it 761 

9.  while  the  clerk  of  the  circuit  court  may,  in  the  absence  of  the 
circuit  judge  from  the  county,  grant  a  preliminary  restraining 
order,  without  notice,  upon  a  showing  that  irreparable  injury 
would  be  sustained  by  the  party  moving,  before  he  could  give 
notice,  such  clerk  has  no  jurisdiction  in  any  event  to  grant  a 
mandatory  injunction 75g 

4.  In  an  indictment  againft  a  county  clerk  for  knowingly  and  will- 

fully refusing  and  failing  to  have  the  names  of  certain  nom- 
inees printed  npon  the  official  ballot  in  the  manner  provided  by 
the  election  law  of  this  State,  if  his  refusal  was  in  obedience  to 
an  order  of  Injunction  made  by  the  circuit  clerk,  and  in  an  hon- 
est belief  that  such  order  was  valid,  then  his  omission  was  not 
willful,  but  if  the  proceedinffs  for  the  injunction  were  not  begun 
in  good  faith,  but  were  the  result  of  a  collusion  between  the  de- 
fendant and  any  other  persons  to  wrongfully  deprive  the  nom- 
inees of  their  legal  right  to  have  their  names  appear  on  the  bal- 
lots as  such  nominees,  then  he  could  not  lustlfy  his  official 
action  by  his  fraudulent  conduct,  and  in  such  case  the  question 
of  the  good  faith   of  the  defendant  should   have  been  submitted 

to  the  jury 758 

IK.  under  sectlen  15Ma,  subsection  19.  Kentucky  Statutes,  primary 
election  contests  for  members  of  the  general  aRsemblv  are  gov- 
erned Iw?  the  former  law,  approved  June  80,  1892,  which  requires 
only  a  fifteen  days' notice  of  the  contest 1064 

6.  under  the  rule  of  the  common   law  that  no  man   may  be  a  judge 

in  his  own  case,  and.  If  he  acts,  the  judgment  is  void,  a  brother 
of  one  of  the  parties  to  an  election  contest  is  not  qualified  to  sit 
as  one  of  the  committeemen  In  the  trial  of  a  primary  election 
contest 1064 

7.  the  fact  that  the  ?eats  of  one  or  more  members  of  the  committee 

are  contested  does  not  disqualify  them  from  acting  in  other  con- 
tested cases,  so  long  as  they  are  members  of  the  committee.  If 
the  contests  are  decided  against  them,  then  their  powers  cease, 
but  until  then  their  powers  are  not  affected  by  a  contest 1064 

5.  the  fact  that  certain  members  of  the  committee  are  friends  of  one 

of  the  parties  to  the  contest  and  induced  voters  to  vote  for  him 
in  the  primary,  in  the  absence  of  any  statute  disqualifying  them, 
are  not  disqualified  on  common  law  principles,  as  they  act  under 
oath,  and  are  responsible  If  they  do  not  act  honestly  and  faitb- 

fnlly 1064 

^.  this  court  has  no  authority  to  requine  the  committee  to  recount 
the  vote.  They  are  the  governing  authority,  and  may  determine 
the  form  and  manner  of  the  proceedings  in  the  case.  While  the 
court  may  reouire  them  to  act,  the  court  can  not  control  their 
discretion.  This  must  be  exercised  under  their  oath  and  accord- 
ing to  their  honest  judgment 1064 

10.  under  section  1568,  Kentucky  Statutes,  In  reference  to  primary 
elections,  in  case  of  a  tie  vote  or  contest  the  committee  has  the 
power  to  hear  and  determine  who  is  entitled  to  the  nomination, 
but  in  case  of  a  tie  the  question  doea  not  arise  until,  upon  a 
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PRIMARY  ELECTIONS-ContlDued.  Pftgfl:. 
count  of  the  yote,  it  is  ascertained  that  two  candidates  have  re- 
ceived an  equal  number  of  the  votes,  and  then  under  section  1661 
it  must  be  settled  by  the  casting  of  lots  as  provided  in  section 
15^,  subsection  11,  for,  under  section  1561,  the  primar.v  elect- 
tion  must  be  held  and  conducted  in  the  same  manner  and  under  the 
same  requirements  as  the  regular  State  election,  and  this  in- 
cludes nut  only  the  reoeivinp  of  the  votes,  but  the  counting  of 
them  and  the  ascertaining  ot  the  result    106(^ 

11.  a  contest  can  not  arise  in  a  primary  election  until  it  is  instituted 
by  the  candidate  defeated  on  the  face  of  the  returns.  When  it  is 
instituted  by  him  the  proceedings  must  be  in  the  same  form  and 
manner  as  the  governing  authority  shall  determine  upon,  but 
until  it  is  instituted  there  is  nothing  for  them  to  act  upon  ..   ..  lO&S^ 

18.  the  governing  authority  of  the  party  is  given  exclusive  jurisdic- 
tion to  determine  the  contest.  The  court  can  not  review  or 
correct  the  decision  of  the  committee  on  the  merits  of  the  con- 
test, but  the  court  may  require  the  committee  to  act,  or  it  may 
restrain  them  from  acting  when  they  have  no  jurisdiction 1070 

IS.  the  time  within  which  notice  of  a  contest  must  be  iziven  is  a  mat- 
ter not  to  be  determined  by  the  committee.  By  the  statute  in 
this  State,  for  over  fifty  years  contests  for  county  offices  have 
been  required  to  be  instituted  within  ten  days  after  the  final 
action  of  the  canvassing  board,  and  under  the  present  statute 
the  time  limit  Is  the  same,  and  contests  in  primary  elections 
being  by  section  1563.  to  be  decided  by  the  governing  authority 
of  the  party  holding  the  election,  the  grounds  of  the  contest 
should  be  filed  before  it  and  notice  given  the  contestee  within 
ten  days  after  the  canvasEln»t  of  the  returns,  otherwise  the  com- 
mittee was  without  jurisdiction  to  proceed 107O 

14.  under  section  1568,  Kentucky  Statutes,  which  provides  that  "in 
all  cases  of  a  tie  vote  or  contest  in  primary  elections  the  commit- 
tee or  governing  authority  .holding  such  primary  shall  have  the 
Eower  to  hear  and  determine  such  conti'st  and  decide  who  shall 
e  entitled  to  the  nomination,"  it  is  essential  that  notice  of  such 
contest  be  gi\en  t>o  enable  the  committee  to  try  the  contest.  The 
courts  have  no  jurisdiction,  directly  or  indirectly,  to  re\iew  the 

action  of  the  committee  or  governing  authoilty 108^ 

PRINCIPAL  AND  AGENT— ^>e  Attachments,  5;  Life  Insurance,  4. 
PRIVATE  CITIZEN-See  Bribery. 
PRIVATE  CORPORATIONS- 

1.  a  statute  authorizing  the  formation   of  private  corporations  for 

mining,  manufacturing,  mechanical,  quarrying  and  other  In- 
dustrial pursuits,  and  "for  any  other  lawful  business,"  is  suffi- 
ciently bioad  to  include  the  incorporation  of  the  National  Bond 
and  Security  Co.  for  the  purposes  indicnted  by  irs  titln 868- 

2.  where  an  incorporated  investmnnt  company,  in  plating  Its  bonds 

on  the  market,  printed  on  the  kack  thereof  the  tt^rnis  and  con- 
ditions on  which  they  are  issued  and  upon  which  the  "entire 
scheme"  of  the  company  is  based,  it  can  not  be  Siiid  to  be  doing 
an  unlawful  business  because  it  was  bottomed  on  a  scheme  that 
did  not  ^'finance  out"  but  prove  to  be  unprofitable 86S 

PROCESS— See  Husband  and  Wife,  6 

a  nonresident  of  this  State,  who  has  been  appointed  as  administra- 
trix of  a  decedent  in  this  State,  can  not  claim  to  be  exempt  from 
service  of  process  on  her  in  this  State  in  an  action  against  her  as 
such  ndministratrix.  on  the  ground  that  she  is  in  this  State  In 
obedience  to  a  subpoena  as  a  witness  to  testify  on  a  trial 995 

PROHIBITION— See  Writ  of  Prohibition. 

PROOF -See  Lands,  19 

PUBLIC  RECORDS-Sc  e  Appeals,  9. 

QUESTION  FOR  JURY— See  Landlord  and  Tenant.  L 

RAILROADS— See  Actions,  I— 

1.  there  is  no  rule  of  law  declaring  what  constitutes  operating  expenses 

of  a  railroad  company.  It  is  a  matter  of  evidence,  and  deter- 
minable like  any  other  fact,  and  where  the  witnesses  differ  in 
their  testimony  as  to  this  matter,  the  preponderance  on  the  point 
as  to  what  constitutes  operating  expenses  must  control 81 

2.  the  verdict  and   judgment   In   this  action  for  liS.OOO  for  damages 

against  appellant  for  the  killing  of  appellee's  intestate  will  not 
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be  disturbed  ivbere  tbe  eyldence  shows  that  deceased  was  either 
on  the  cros8ing  or  near  it,  so  near  as  for  all  practical  purposes  to 
be  on  it;  that  it  was  about  dusk;  that  deceased  stopped  on  a 
spur  so  as  to  allow  a  freight  train  to  pass  when  the  engine  with 
the  tender  towards  him,  backing  towan's  the  public  crossing, 
ran  over  him.  If  signals  were  given  the  noise  occasioned  by  the 
passing  train ;  its  exhausting  its  steam ;  the  ringing  of  ite  bell, 
were  well  calculated  to  drown  whatever  soundfi  were  made  in 
the  way  of  warnings  by  those  in  charge  of  the  engine  which  ran 
over  deceased.  Upon  this  state  of  case  the  court  k«^Iow  was  au- 
thorized to  refuse  an  instruction  asked  by  appellant,  based  upon 

the  idea  that  deceased  was  a  trespasser 91 

B.  where  a  viaduct  was  constructed  by  a  railroad  ten  or  twelve  feet 
high  in  the  center  of  a  street,  twenty-one  feet  from  plaintiffs' 
dwelling,  which  was  worth  tl,260,  a  verdict  allowing  14^6  dam- 
ages is  not  so  excessive  as  to  authorize  this  ccuit  to  disturb  it 
^  where  the  proofs  show  that  the  ingress  and   egress  to  and  from 

the  property  was  seriously  impaired 184 

A.  where  there  was  no  evidence  that  the  presence  of  one  who  was  in- 
jured by  being  struck  by  a  moving  train  was  discovered  by  those 
in  charge  of  the  train  in  time  to  avert  the  danger  to  him  by  the 
exercise  of  ordinary  care,  under  the  well- settled  rule  that  he  was 
a  trespasser,  the  company  was  under  no  oblifiiation  to  maintain  a 
lookout  for  him,  and  Is  not  responsible  to  him  unless  his  danger 
was  perceived  and  there  was  after  this  a  failure  to  use  ordinary 

oare  for  his  safety. 148 

-6.  an  indictment  which  chariies  the  defendant  with  having  "will- 
fully and  unlawfully  failed  to  furnish  for  the  transportation  of 
white  and  colored  passengers  on  its  line  of  railroad  a  separate 
coach,  each  compartment  divided  by  a  good  and  substantial 
wooden  partition,  with  a  door  therein,  and  each  bearing  in  some 
coufspicuous  place,  in  plain  letters,  appropriate  words  indicating 
the  race  for  which  it  was  set  anarc,"  is  a  good  indictment,  under 
Kentucky  Statutes,  section  7i^6,  known  as  the  Separate  Coach 
Act 176 

6.  on  the  trial  of  the  defendant  for  u  violation  of  tbe  separate  coaeh 

act  (Kentucky  Statutes,- section  795. )  the  court  should  have  in- 
1  structed  the  jury  that  if  they  believe  from  the  evidence  that  the 
operation  of  defendant's  train  February  19,  1903.  without  a  sep- 
arate coach  or  compartment  car  marked  and  provided  with  no- 
tices as  set  out  in  instruction  No.  1.  was  caused  by  an  unavoid- 
able accident  or  casualty,  which  defendant,  by  ordinary  pru- 
dence, could  not  reasonably  have  anticipated  or  guarded  against, 
they  should  find  the  defendant  not  ffuiltv      177 

7.  in  an  action  for  damages  for  being  put  off  of  a  train  at  the  wrong 

station,  and  having  to  walk  in  the  night  through  the  sleet  and 
oold  to  her  station,  it  was  competent  for  the  defendant  company 
to  prove  by  one  Wilson  and  his  wife  that  they  Invited  tbe  plain- 
tiff to  stay  with  them  all  night  at  the  station  wheze  she  was  put 
off,  as  she  is  not  entitled  to  recover  for  injuries  she  could  reason- 
ably have  avoided,  or  enhance  the  damages  by  her  own  impru- 
dent conduct  901 

^.  in  this  action  by  appellee  against  appellant  for  damages  caused  by 
appellant's  servants  in  moviug  its  cars,  his  statements  while 
testifying  to  the  jury  that  his  physicians  had  advised  him  that 
an  operation  was  necessary  and  would  have  to  be  performed,  and 
in  relating  a  dream  that  his  hand  would  have  to  be  amputated, 
and  proof  by  other  witnesses  of  what  he  hnd  told  them  several 
months  after  his  injury  of  the  suffering  he  had  undergone,  were 
incompetent  for  any  purpose.  The  testimony  as  to  what  the 
physician  stated  would  have  been  competent  had  it  been  testi- 
fied to  by  the  physician,  but  coming  from  appellee  it  was  mere 
hearsay,  and  the  testimony  as  to  the  dream  oan  not  he  justified 
upon  any  ground,  nor  should  others  have  been  permitted  to  re- 
late conversations  had  with  him  in  which  he  related  the  nature 
and  extent  of  his  sufferings 267 

^.  where  statements  of  counsel  are  made  outside  of  the  record  and 
were  otherwise  Improper  and  calculated  to  inflame  and  excite  the 
passions  of  the  jury,  and   thereby  induce  them  to  disregard  the 
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evidence  and  go  to  an  extreme  and  unjustifiable  length  In  arriv-* 
Ing  at  a  verdict,  it  was  error  in  the  trial  court  not  to  admonish 
the  jury  to  disregard  them 867 

10.  where  an  esamination  of  the  railroad   track   the  morning  after 

stock  were  killed  bj  the  train  showed  that  they  ran  on  the  traok 
for  800  yards,  it  can  not  be  presumed  in  the  absence  of  proof  that 
the  horses  left  the  traok  and  then  returned  to  it,  and  in  view  of 
the  fact  that  the  horses  were  not  seen  until  they  were  Rtraok  and 
that  the  train  ran  out  of  the  fog  before  it  reached  the  point  where 
the  horses  began  running  on  the  track,  there  was  suflicient  evi- 
dence to  go  to  the  jury,  as  the  law  presumes  the  killing  was  due 
to  negligence  of  the  railroad  company.  The  fact  that  the  en- 
gineer did  not  see  the  horses  until  after  he  had  struck  them,  the 
jury  was  authorized  to  conclude  that  he  was  guilty  of  a  want  of 
care  in  not  keeping  a  lookout 908 

11.  where  the  evidence  shows  that  a  brakeman  abused  a  passenger  in 

a  caboose  on  a  freight  train,  and  threatened  to  '*knock  a  lung 
out  of  him,"  the  court  properly  refused  to  give  a  peremptory  in- 
struction to  the  jury  to  find  for  the  defendant 899 

18.  on  the  trial  of  an  action  by  a  passenger  against  a  railroad  com- 
pany for  damages  for  abufive,  insulting  and  threatening  lan- 
guage used  towards  him  while  a  passenger  on  the  train,  it  was 
incompetent  to  admit  evidence  of  statements  made  by  the  brake- 
man  of  the  occurrence  some  days  after  it  happened,  as  such  state- 
ments were  no  part  of  the  res  geeta;  and  weie  prejudicial  to  the 
defendant 899 

18.  the  pleadings  support  the  judgment  rendered  in  this  action,  and 
the  only  question  presented  is  whether  the  court  erred  in  refus- 
ing a  perempt^)ry  instruction  which  was  asked  by  appellant. 
Upon  the  facts  it  was  manifest  that  the  question  was  for  the  jury 
to  determine  whether  proper  care  was  eserolsed  for  the  protection 
of  the  passengers,  and  the  jury  having  found  in  favor  of  appel- 
lee, and  it  not  appearing  excessive,  the  verdict  will  not  te  dis- 
turbed   861 

14.  where  defendant's  servants  in  charge  of  its  switchyard  saw  a 
drunken  man  helped  off  the  train,  and  shortly  thereafter  found 
him  Ijing  in  a  drunken  Ftupor  between  the  tracks  In  the  switch- 
yard, in  the  night  time,  from  whloh  they  aroused  him,  although 
he  was  a  treppnsser  they  owed  him  duty  to  either  safely  conduct 
him  from  the  yard,  or  in  subsequently  moving  their  engine  in 
the  yard  to  keep  a  lookout  so  as  to  avoid  injuring  him,  and  in 
suoh  case  where  the  man  was  run  over  and  killed  in  moving  the 
engine  in  the  yard,  in  an  action  by  his  administratrix  against 
the  company  for  negligently  causing  his  death,  the  trial  court 
properly  refused  to  give  the  jury  a  peremptory  instruction  to  find 
for  the  defendant 888 

16.  appellee  having  purchased  a  ticket  to  a  station  on  appellants*  line, 
contracted  to  take  passage  on  a  train  scheduled  to  stop  at  that 
point,  and  in  this  action  to  recover  damages  against  appellant 
for  not  taking  on  its  fast  train,  which  was  not  scheduled  to  stop 
at  the  station  on  its  line  for  which  he  had  purchased  a  ticket,  a 
nonfluit  was  properly  ordered  by  the  trial  court  484 

16.  upon  the   trial  of  this  action  for  damages  against  appellant  the 

statement  ot  the  attorney  for  appellee,  to  the  effect  that  appel- 
lant was  not  required  to  go  into  trial  without  its  absent  witness, 
but  had  the  right  to  file  an  affidavit  as  to  what  its  witness  would 
testify,  and  that  in  default  of  this  affidavit  he  had  a  right  to 
conclude  that  the  testimony  of  this  witness  would  have  been  in 
favor  of  appellee.  Held— That  as  the  court  instmoted  the  jury  to 
disregard  this  statement  of  counsel  it  must  he  presumed  that  the 
jury  obeyed  the  orders  of  the  court,  and  that  no  injury  accrued 
to  appellant  by  reason  of  this  occurrence 449 

17.  the  statement  of  counsel  for  appellee  t<o  the  effect  that  it  was  the 

duty  of  the  conductor  to  assist  appellee  in  alighting  from  the 
car,  while  unwarranted,  was  not  prejudicial,  because  at  most  it 
was  but  a  mere  expression  of  opinion,  and  had  no  weight  in  in- 
fluencing the  verdict  of  the  jury 460 

18.  it  is  the  duty  of  those  operating  trains  through  towns  to  keep  a 

lookout  for  'peraona  upon  streets  and  especially  at  street  cross- 
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iDgs,  and  It  is  negligenoe  In   the  oompany  to  have  its  agente  or 
serTants  throwing  eubstances  from  a  train  into  the  streets  as  it 
passes  along  or  across  them         46^ 

19.  it  Is  not  contributory  npgligenoe  for  a  boy  thliteen  years  of  age  to 

stand  In  a  street  near  a  railroad  crossing  while  a  freight  train  is 
passing,  at  a  plane  where  there  is  no  danger  of  being  struck  by 
the  train,  and  he  is  not  required  to  anticipate  that  persons  con- 
nected with  the  train  will  throw  freight  from  the  train  as  it 
passed  across  the  street,  that  might  strike  or  Injure  him 469 

20.  it  is  a  matter  of  common  knowledge  that  property  is  transported 

on  freight  trains,  and  where  the  evidence  excludes  the  idea  that 
a  brakeman  intentionally  hurled  a  cake  of  Ice  from  a  passing 
freight  train  that  struck  and  injured  a  boy  standing  in  a  street 
near  a  railroad  crossing,  the  presumption  is  that  the  ice  was 
being  carried  as  freight  and  was  thrown  out  at  its  destination 
by  the  servant  while  acting  within  the  scope  of  his  employment.  469 

21.  a  petition  which  alleged  that  "an  agent  and  servant  of  a  railroad 

company,  with  gross  negligence  and  carelessness,  placed  a  tor- 
pedo on  the  sidewalk  where  it  was  found,  or  with  gross  negli- 
gence and  carelessness  placed  it  on  the  railroad  track  so  that  it 
could  easily  be  removed  or  brushed  away,  and  suflfei'ed  it  to  be 
removed  to  the  place  where  it  was  found;  that  one  of  these  state- 
ments is  true,  but  he  does  not  know  which  one  is  true;  that  the 
agent  or  servant  who  placed  it  upon  the  sidewalk  had  teen  and 
was  then  charged  by  the  defendant  with  the  duty  of  safely  keep- 
ing it;  that  he  knew  of  its  dangerous  character;  that  if  he  placed 
it  upon  the  track  he  had  been  and  was  then  duly  intruf^ted  with 
its  safe  keeping,  and  that  the  plaintiff,  a  boy  eleven  years  old, 
picked  said  torpedo  up  from  the  street  in  a  populous  part  of  the 
city  and  in  childish  curiosity  struck  it  with  a  hammer,  causing 
it  to  explode  and  put  out  his  eye,  stated  a  cause  of  action,  and  a 
d»*murrer  thereto  was  improperly  sustained 465- 

82.  the  defendant  being  a  corporate  entity  it  could  only  have  the  cus- 
tody and  control  of  the  torix»does  through  the  instrumentality  of 
agents  or  servants.  The  demurrer  admits  that  the  anient  and 
servant  was  charged  with  safe  keeping  of  the  torpedo,  and  use  of 
the  same  at  thi^  time  it  was  placed  uiM)n  the  track  upon  the 
street,  therefore,  it  was  the  act  of  the  defendant  in  so  placing  it.  466' 

S3,  where  a  master  substitutes  another  in  the  care  and  control  of 
forces  or  explosives  calculated  to  endanger  life,  he  is  responsible 
for  the  negligent  acts  of  such  other,  the  same  as  If  acting  him- 

24.  where  it  was  alleged  in  the  petition  that  the  agent  and  servant 
had  the  care  and  custody  of  the  torpedo,  it  was  not  necessary  to 
allege  that  the  act  of  the  servant  was  within  the  scope  of  his 
employment 46& 

26.  it  is  shown  by  this  record  that  the  Louisville  &  Nashville  R.  K. 
Co.  owns  and  operates  a  line  of  railroad  from  LoulsvilJe  to  Lex- 
ington, a  part  of  which  runs  through  i^helby  cuunty,  from 
Anchorage  to  Christlansburg.  a  distance  of  ^7.60  miles  one 
of  the  most  prosperous,  fertile  and  thickly  settled  portions  of  the 
State;  only  19.10  miles  of  this  distance  is  operated  for  local  pub- 
lic trafflc,  the  remaining  8H  miles  being  entlrely^without  such 
acoominodatlon :  that  the  public  along  said  line  has  applied  to 
said  company  for  such  Incnl  accommodation  for  its  traffic,  both 
passenger  and  freight,  which  has  been  refused,  and  that  the  rail- 
road commission  of  this  State,  upon  proper  application  to  it,  has 
directed  and  ordered  that  additional  facilities  be  afforded  to  the 
pnblio,  which  have  also  been  refused  and  ignored  by  said  com- 
pany. In  an  action  by  the  Commonwealth  of  Kentucky  v.  L.  & 
N.  H.  K.  Co.  to  compel  it  to  ffrnnt  such  additional  tacilities. 
Held— That  the  citizens  of  Shelbyvllle  and  Christlansburg,  and 
those  of  the  communities  contiguous  thereto,  are  entitled  to  bet- 
ter facilities  for  the  transportation  of  passengers  and  freight  be- 
tween the  places  named  than  have  been  afforded  them,  and  that 
thepowers  of  the  court  were  properly  invoked  in  their  behalf....  49T 

26.  the  fact  that  the  appellee,  L.  &  N.  R.  R.  Co.,  has  made  a  contract 
with  the  C  &  O.  R.  R.  Co.,  leasing  its  road  to  said  company 
under  certain  restrictions  and  privileges  as  to  running  of  trains 
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over  that  part  of  the  line  in  controverey,  does  not  relieve  it  from 
affording  the  facilities  neoessarj  for  the  needs  of  the  public 497 

d7.  the  fact  that  the  G.  &  O.  R.  B.  Co.,  as  lessee  of  the  L,  &  N.  R. 
B.,  runs  a  train  dally  over  said  line  of  railroad,  does  not  meet 
the  requirements  of  the  law  and  of  the  public,  when  such  trains 
do  not  stop  at  the  way  stations  or  afford  local  accommodations. 
It  is  to  accommodate  the  entire  public  that  both  through  and 
local  trains  are  operated  by  railroad  companies 407 

as,  railroads  are  creatures  of  the  law,  invested  with  certain  powers, 
to  promote  the  public  interest,  for  which  reason  they  may  be  le- 
quired  to  conduct  their  affairs  in  furtherance  of  the  public  ob- 
jects of  theii  creation,  and  it  is  because  of  this  public  character 
that  courts  assume  jurisdiction  to  enforce  the  public  duties  re- 
quired of  them 407 

29.  a  railroad  company  can  not  be  permitted  to  escape  the  perform- 
ance  of  any  duty  or  obligation  imposed  by  its  charter  or  by  the 
general  laws  of  the  State  by  transferring  its  road,  or  any  part 
thereof  to  a  lease,  or  upon  the  ground  that  its  own  operation 
thereof  will  occasion  loss  to  it 408 

Zq.  under  Civil  Code,  section  73,  providing  that  "an  action  against  a 
carrier  for  an  injury  to  a  passenger  or  to  other  person  or  bis 
property  must  be  brought  In  the  county  in  which  the  defendant, 
or  either  of  several  defendants,  resides,  or  in  which  the  plaintiff, 
or  his  property,  is  injui'ed,  or  in  which  he  resides,  if  he  resides 
in  a  county  into  which  the  carri<^r  passes."  n  personal  representa- 
tive who  resides  in  Hardin  connty.  into  which  county  the  carrier 
passes,  may  bring  an  action  lu  said  county  against  the  carrier 
for  negligently  causing  the  death  of  her  intestate,  thooph  he  was 
killed  in  Grayson  county,  and  at  the  time  of  his  death  resided 
in  Jefferson  county 606 

■81.  while  plaintiff's  intestate  was  guilty  of  negligence  in  taking  his 
engine  on  the  main  track  of  the  railroad  in  \ioIation  of  the  rules 
of  the  company  at  a  station  where  there  was  at  the  timp  no  tele- 
graph operator,  in  order  to  supply  his  engine  with  water,  and 
when  he  knew  a  fast  through  passenger  train  was  then  due  to 

Sass  said  station,  and  which  was  entitled  to  the  right  of  way,  it 
oes  not  necessarily  follow  that  he  cut  himself  off  from  all  right  of 
protection,  considering  the  steps  and  precaution  he  took  to  notify 
tbe  approaching  train  ot  his  situation G06 

82.  advertisements  or  profeFsed  tests  of  air  brakes  in  the  back  of  a 
book  of  instructions  with  reference  to  the  use  and  operation  of 
such  brakes  were  incompetent  as  evidence  in  the  case  as  they 
seem  not  to  have  been  prepared  and  issued  by  the  defendant 
company 696 

38.  where  in  an  action  for  the  condemnation  of  a  right  of  way  appel- 
lees filed  exceptions  to  the  commissioner's  report  and  introduf^ed 
proof,  the  burden  was  upon  them  and  they  were  entitled  to  the 
concluding  argument.  Had  they  introduced  no  proof,  mani- 
festly they  would  have  been  defeated.  Therefore,  the  burden 
was  upon  them 716 

34.  courts  must  take  judicial  notice  of  legislative  acts  incorporating 

railroads 716 

36.  a  peremptory  instruction  should  never  be  given  where  there  is  any 
evidence,  however  elight,  tending  to  support  the  plaintiff's  cause 
of  action •. .  780 

36.  evidence  of  an  offer  by  the  plaintiff  to  compromise  her  claim  for 

damages  for  an  injury  received  by  her  while  a  passenger  on  de- 
fendant's railroad  train  is  incompetent 730 

37.  a  statement  made  by  plaintiff's  counsel  in  his  argument  to  the 

jury  In  an  action  against  a  railroad  company  for  damages  by  a 
passenger,  alleging  negligence  in  defendant's  servants  in  the 
operation  of  its  train,  to  the  effect  that  the  statistics  furnished 
by  the  interstate  commerce  commission  show  that  during  last 
year  60.(XX)  persons  were  killed  and  crippled  upon  the  railroads  of 
the  United  States,  can  not  be  said  to  be  improper  when  made  in 
reply  to  a  statement  of  counsel  for  the  railroad  company  that 
"the  railroads  employ  careful  and  competent  engineers:  that  it 
is  to  their  interest  to  do  so  to  preserve  its  property  and  protect 
its  passengers,  and  if  they  wern  not  careful  and  competent  men 
they  would  not  be  retained" 780 
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88.  wheie  the  evidence  sbows  tbat  a  woman  passenger  who  had  juet 

hoarded  a  crowded  car  and  was  trying  to  find  a  seat  was  thrown 
down  by  anotfatf*r  oar  euddenly  and  violently  striking  the  one  ehe 
was  in,  and  injnred  about  her  hip  and  back  so  as  to  render  her 
nnnonscions  for  a  time,  and  causing  her  great  suffering,  which 
had  continued  down  to  the  time  of  the  trial,  a  verdict  of  $760  in 
damages  can  not  be  held  to  be  excessive 780 

89.  upon  the  trial  of  this  action,  which  was  an  action  for  damages  for 

an  alleged  closing  of  appellee's  passway,  an  instruction  which 
directed  the  jury,  if  they  found  tbat  by  uniting  the  time  that  ap- 
pellee bad  used  the  passway  with  tbat  with  which  It  had  been 
used  by  ber  husband,  it  had  been  used  for  fifteen  years  before  it 
was  obstructed  by  appellant,  they  would  find  for  her  In  such 
sum  as  would  compensate  her  for  such  trouble,  annoyance  and 
inconvenience  resulting  from  the  maintenance  of  the  fence,  was 
misleading,  and  tbey  should  have  been  instructed  that  the  meas- 
ure of  damages  was  the  diminution  of  the  value  of  the  u^e  of 
her  house  and  land  during  the  time  the  obstraction  was  contin- 
ued, and  that  such  recovery  was  limited  to  that  measure 748 

40.  evidence  offered  upon  the  trial   by  appellee  of  the  rental  value  of 

the  property  should  have  been  allowed,  for  by  it  the  jury  might 
have  been  able  to  determine  how  far  the  viilue  of  the  use  of  the 
property  had  been  diminished  by  the  obstruction 748 

41.  upon  the  trial  in  the  lower  court  in  this  action  against;  appellant 

for  damages  for  obstructing  appellee's  passway,  the  statement  of 
her  attorney  that  "a  more  deliberate  and  barefaced  attempt  to 
steal  this  defenseless  widow's  passway  was  never  s^n,"  and 
luniin,  that  *'after  keeping  it  (the  passway)  for  nine  months, 
they  sneaked  back  and  fixed  gates,"  and  again,  "a  more  high- 
handed stealing  of  a  widow's  passway  was  never  perpetrated," 
was  impropei  and  calculated  to  prejudice  the  jury,  and  should 
not  have  been  allowed 748 

42.  as  the  place  where  it  Is  charged  no  depot  was  provided  is  a  village 

it  obviously  Is  embraced  in  the  category  of  "other  stationti" 
mentioned  in  the  statute  (section  772,  Kentucky  hi>tjitutefi),  and 
as  there  Is  no  allegation  that  the  railroad  comnitfiFlon  had  re- 
quired appellee  to  have  a  passenger  station  at  the  place  men- 
tioned in  the  indictment,  the  company  was  guilty  of  no  offense 
in  failing  to  provide  such  station  768 

48.  where  an  employe  of  a  railroad  company  was  Injured  by  falling 
from  a  hand  oar  while  In  such  employment,  and  by  a  compro- 
mise with  said  company  in  writing  agreed,  in  satisfaction  of  his 
claim  for  damages,  to  accept  $100  in  money  and  the  payment  of 
his  physician's  bill  for  treating  him  for  his  Injniles,  he  can  not 
in  an  action  thereafter  brought,  recover  damages  for  such  Injuries 
where  such  writing  is  relied  on  as  a  defenf>e,  in  the  ahnpnce  of 
an  allegation  of  fraud  or  mistake  in  the  execution  of  such 
writing 778 

44.  where  a  writing  purports  to  be  a  compronilse  and  settlement  of  a 
olaim  foi  damages,  the  presumption  is  that  all  matteri:  pertain- 
ing thereto. are  embraced  therein,  and  parol  evidence  1p  not  ad- 
missible to  vary  its  terms  in  the  absence  of  a  charge  of  fraud  or 
mistake  in  its  execution 778 

46.  in  an  action  against  a  railroad  company  for  the  negligent  killing 
of  plaintiff's  intestate  at  a  private  crosi^lng  of  the  railroad  track, 
where  there  was  evidence  tending  to  show  that  deceased  could 
not  see  the  train  until  she  reached  the  crossing,  and  that  persons 
using  said  crossing  depended  on  hearing  the  approaching  train 
whistle  at  a  public  crossing  three-fourths  of  a  mile  from  the  pri- 
vate crossing,  and  that  the  train  that  killed  her  was  traveling  at 
the  rate  of  fifty  miles  an  hour  and  did  not  whistle  or  ring  its 
bell  at  said  public  crossing  on  that  occasion,  nor  at  the  private 
crossing,  it  was  error  in  the  oourt  to  give  the  jury  a  peremptory 
instruction  to  find  for  the  defendant 778 

46.  by  section  6,  Kentucky  Statutes,  a  corporation  and  its  agents  and 
servants  causing  the  death  of  a  person  are  jointly  liahle  therefor. 
Where  a  petition  is  filed  in  a  Statu  oourt  against  a  nonresident 
corporation  and  two  of  its  agents  who  are  residents  of  this  State, 
alleging  facts  showing  their  joint  liability  for  negligently  cans- 
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Ing  the  death  of  plaintiff's  intestate,  such  cause  of  action  is  not 
removable  to  the  Federal  oourt  on  the  petition  of  the  nonresident 
corporation,  alleging  that  the  other  two  defendants  were  united 
ns  oodefendants  ''soielj  for  the  purpose  of  preventing  the  peti- 
tioner from  exercising  the  right  guaranteecf  to  it  by  the  Consti- 
tution and  laws  of  the  United  titiit«s,  of  removing  this  suit  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Ken- 
tucky"      801 

47.  where  an  action  is  properly  brought  in  a  State  court  the  Federal 

court  does  not  thereby  acquire  jnrlsdiotlon  of  the  action,  and 
although  the  plaintilT  in  the  case  should  appear  in  the  Federal 
oourt  and  try  the  case«  any  judgment  rendered  therein  is  void. 
The  Federal  court  having  no  jurisdiction  it  can  not  be  acquired 
or  conferred  by  consent,  and  its  orders  and  judgments  are  no 
bar  to  a  trial  of  the  action  in  the  State  court 801 

48.  a  demand  against  a  railroad  company  for  the  taking  of  property 

where  judgment  has  been  procured  against  it  is  a  lien  upon  the 
corpus  of  the  property  superior  either  to  a  prior  or  subsequent 
mortgage,  and  can  not  be  defeated  by  a  sale  of  the  road  unless  the 
lienholder  is  made  a  party  to  the  fon^closure  proceedings 875 

49.  in  taking  an  appeal  from  the  county  court  to  the  circuit  court  in 

proceedings  to  i*ondemn  land  sections  83i<  and  84<>,  Kentucky 
Statutes,  an*  to  be  read  together,  and  require  the  appellant  to 
file  the  transcript  of  the  orders  of  the  countv  court,  a  statement 
of  the  parties  t4i  the  appeal,  and  execute  bond  within  thirty  days 
after  tne  judgment  in  the  county  court.  Where  a  good  appeal 
bond  was  tile<i  and  an  Imperfect  transcript  which  contained  an 
Imperfect  stat**ment  of  the  parties  to  the  appeal,  ic  was  prgper 
for  the  circuit  court,  under  8»»ction  1S4  of  the  Civil  Code,  to 
allow  the  trnnscript  to  be  amended  sc  as  to  cor.funu  to  the  re- 

quiiement^  of  the  statu t4>2! 968 

60.  on  the  tri»l  of  a  pnH^t^ding  by  a  railn^ad  company  to  condemn 
a  strip  of  land  of  ^  71 -UX>  acres  taken  alongside  the  county  road 
just  oxitside  tho  Uumdary  of  a  town  of  the  fifth  class,  the  court 
ln<«trueteii  the  ji;ry  that  "in  fixing  the  value  of  the  land  taken 
ami  the  d:niiA|!v<  to  the  abuttins  pr.'perty,  the  jury  may  con- 
sider its  Kwuit  n  nr.d  use  to  which  the  land  was  adapted,  to- 
gether with  the  chauise  uiade  r.eivssary  in.  or  discontinuance  of, 
the  cour.ty  n\ul  *  \«r  or  in  frtr.t  of  said  im^rerty.  if  nny.  They 
will  als*^*  lir.d  f t  r  the  defendant  such  >uin  as  they  believe  from 
the  eviileiuv  ihty  are  »'nlifletl  to  U  r  extm  f^rcirjj/if  anytMng. " 
Held — Ihai  s;nd  ir.>fn.t.non  di«i  not  f  rvs^rt  iv^  the  jury  the  pn-jper 
view  of  The  case,  a<  ui  iMrsr  wa«i  -iciid  aN  i.t  «»-tting  off  the  inci- 
dental danviffos  aji'^ir'it  the  inci^Jent.-il  adv t»-rag»-'i  .  H59 

51.  the  c\^'.rt  ^*■ou^i  have  u\i   the   ;i;rT  in   the  lirst   irsin;cticD  that 
in  esttn-.-^tiri!  ^^e  d:rtvi  d  ir.':ic»<  f^-er  should  aiKw  •inch  a  sum 
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fjom   the   prudent  oonstructlon  and  operation  of  the  railroad 
eqnal  or  exceed  the  incidental  disadvantages  or  depreciation   in 
value,  they  should  find  for  the  defendant  only  the  direct  dam- 
ages as  eet  out  in  the  first  instruction 86d 

68.  section  795,  Kentucky  statutes,  was  intended  to  force  the  separa- 
tion of  white  and  colored  passengers  while  traveling  upon  rail- 
roads in  this  State,  but  the  legislature  did  not  have  in  inind,  at 
the  time  this  section  was  enacted,  the  purpose  of  fixing  a  penalty 
for  failure  or  neglect  on  the  part  of  the  railroad  to  furnish  sufil- 
clent  accommodation  for  the  transportation  of  passengers 998 

M.  where  deceased  was  on  the  track  of  appellee,  in  the  country,  not 
on  a  public  highway,  he  was  a  trespasser  and  those  in  charge  of 
the  train  were  not  required  to  keep  a  lookout  for  him,  and  owed 
him  no  duty  except  to  use  every  effort  to  avoid  killing  him  after 
the  discovery  of  his  peril.  There  being  no  proof  that  they  dis- 
covered him  in  time  to  have  .saved  him  from  Injury  and  death,  a 
peremptory  instruotion  to  the  jury  to  find  for  the  defendant  was 
proper , 969 

65.  w.  conveyed   the  defendant,  L. ,  A.  and   P.  V.  Electric  By.  Co., 

the  right  of  way  through  her  land  in  consideration  that  it  would 
maintain  a  station  thereon  near  the  center  thereof.  In  an  action 
by  W.  for  damages  for  failure  to  maintain  such  station,  an  in- 
Etruction  that  if  the  Jury  find  for  the  plaintiffs  they  should  find 
such  sum  as  would  represent  the  difference  in  what  would  have 
been  the  fair  market  value  of  the  ivsldue  of  the  plaintiff's  land 
after  the  conveyance  of  the  right  of  way  if  the  Etatiun  had  been 
established,  and  the  fair  market  value  of  such  resiOue  without 
the  station,  was  proper 977 

66.  In  an  action  for  damages  by  the  owner  of  property  for  failure  of  a 

railroad  company  to  maintain  a  station  on  land  conveyed  to  the 
company  in  consideration  thereof,  where  the  damages  consisted 
in  the  enhanced  value  of  the  property  in  selling  it  for  building 
lots,  the  fact  that  one  of  the  jury,  while  in  charge  nf  the  sheriff 
viewing  the  propexty,  asked  a  bystander  how  much  hay  was 
grown  on  the  land,  though  improper,  was  immaterial,  as  the 
value  of  the  property  for  building  and  not  for  agricultural  pur 
poses  was  the  issue 97T 

67.  \ihere   it  was  provided   in    the   original   charter   that  a    railroad 

company  may  consolidate  with  other  railroad  companies  upon 
such  terms  as  the  directors  may  agree,  and  that  certain  other 
important  contracts  may  be  made  by  the  directors  without  the 
consent  of  the  stockholders  at  all.  and  this  was  subsequently 
amended  so  modifying  it  as  to  require  the  approval  of  the  Ftock- 
hnlders  as  to  the  management  and  dlspoFliuin  of  the  property, 
and  power  given  the  directors  to  sell  or  dispose  of  it  subject  to 
the  ratification  of  a  majority  (in  value)  of  the  holders  of  Etock, 
another  and  later  amendment  providing  that  no  contract  that 
the  president  and  directors  may  moke  with  the  Louisville.  Cin- 
cinnati &  Lexington  K.  B.  Cc.  shall  be  valid  unless  ratified  by 
all  the  stockholders  of  the  company,  does  not  require  a  contract 
of  sale  to  be  ratified  by  the  unanimous  vote  of  the  stocUholdeis, 
but  only  bj  a  majority  of  them 986. 

68.  to  require   the   unanimous  vote   of  all   the  stock  of  a  railroad  to 

unite  with  another  railroad,  or  to  sell  its  frnnch1.se  to  another 
road.  Is  to  render  this  method  of  development  impracticable,  as 
It  gives  an  opportunity  to  a  small  number  of  stockholders  to  de- 
feat control  fur  selfish  purposes  and  thwart  control  by  the  ma- 
jority    987 

69.  the  expression  "ratified  by  the  stockholders  of  this  company"  is 

presumed  to  mean  that  the  directors  should  bring  all  matters 
affecting  the  railroad  before  a  stockholdeis'  meeting  for  ratifica- 
tion, not  by  a  unanimous  vote,  but  by  a  majority 987 

60.  it  is  a  well  settled  principle  of  statutory  construction  that  repeals 
bv  implication  are  not  tavored  by  the  courts,  and  will  not  be  de- 
clared except  it  is  impossible  to  permit  both  statutes  to  stand, 
and  as  the  amendment  in  question  is  not  repugnant  to  the  other 
acts,  but  with  them  form  a  consistent  whole,  the  contention  that 
It  repealed  the  foregoing  amendment  providing  for  a  control  of 
the  property  by  a  majority  of  the  stockholders  is  not  upheld 98T 


76 


INDEX. 


tlAXIiBOADS— GoDtinued.  Page 

'  61.  where  a  condemnation  proceeding  was  dismiseed  upon  the  execu- 

tion of  a  contract  proTiding  for  the  straightening  cf  the  channel 
of  a  creek,  after  the  lapse  of  thirty  two  years  the  presumption 
will  be  indulged  that  the  work  was  done  as  provided  for  in  the 

contract 1061 

62.  where  the  contract  also  provided  for  the  building  of  a  bridge, 
which  was  subsequently  built  by  the  city  of  LouisYille,  if  there 
was  any  right  of  action  against  the  railroad  company  it  accrued 
when  the  city  built  the  bridge,  and  as  more  than  fifteen  years 
elapsed  from  that  time  until  the  suit  was  brought  the  right  of 

action  to  recover  the  land  was  barred  .  1061 

68.  the  Illinois  Central  B.  B.  Hospital  Association  is  a  corporation 
organized  undfr  chapter  ^2,  sections  879,  880  and  881,  Kentucky 
Statutes,  *'to  give  proper  care  and  treatment  to  the  sick  and 
wounded  employes  of  the  Illinois  Central  B.  B.  Co.  in  a  certain 
territory.  All  officers  and  employes  of  the  Illinois  Central  B. 
B.  Co.  in  said  territory  are  ^members  of  said  association,  and  are 
subject  to  monthly  assessments  to  support  same.  While  appellee 
was  in  the  service  of  the  Illinois  Central  B.  B.  Co.  his  knee  cap 
was  broken  and  he  was  sent  to  said  hospital  for  treatment.  He 
claims  that  while  there  under  the  care  of  the  physicians  and 
nurses  he  was  unskillfully  treated  and  has  brought  this  suit 
against  the  Illinois  Central  H.  B.  Co.  for  damages.  Held— The 
mere  fact  that  the  board  uf  directors  of  the  hospital  association 
are  selected  by  reason  of  their  connection  with  the  Illinois  Cen- 
tral B.  B.  Co.  does  not  make  them  the  agents  or  officers  of  the 
Illinois  Central  B.  B.  Co.  in  the  performance  of  a  diity  for 
another  and  distinct  corporation.  The  duties  which  they  are  re- 
quired to  perform  are  not  such  as  are  required  in  the  execution 
of  the  purpo.se  and  objects  of  the  organization  of  the  appellant  ..1198 

64.  there  is  no  evidence  that  the  Illinois  Central  B.  B.  Co.  made  any 

contract  with  the  appellee  that  he  should  be  "properly  and  skill- 
fully treated  by  proper  and  skillful  surgeons  und  attendants. " 
The  fact  that  the  hospital  association  was  organized  for  that 
purpose  does  not  tend  to  prove  that  appellant  liinde  such  a  con- 
tract with  appellee.  The  Illinois  Central  B.  B.  Co.  is  simply 
the  agent  that  collects  the  funds  for  the  benefit  of  the  hospital 
association ....1108 

65.  the  ho.c^pitnl  association    is  a   separate  and   distinct  corporation 

from  the  Illinois  Central  B.  B.  Co.,  and  the  latter  has  no  finan- 
cial interest  in  the  result  of  its  management,  and  in  no  way  is  it 
liable  for  the  conduct  of  its  directors  or  the  physicians  or  attend- 
ants at  the  hospital 1191 

RATIFICATION— See  Bailroads,  60. 

READING  EXTBACT  FBOM  BOOK— See  Criminal  Law- 
it  was  not  error  in  the  court  to  refuse  to  allow  defendant's  attorney, 
during  his  argument  to  the  jury,  to  read  to  the  jury  an  extract 
from  'a  book  on  the  Guiteau  trial,"  there  being  no  avowal  as  to 
what  his  counsel  intended  to  read  froiii  the  book 919 

REAL  ESTATE-See  Lands— 

1.  in  an  action  to  enforce  a  mortgage  lien  on  the  land  of  a  married 
woman  executed  by  her  and  her  huf^bnnd,  in  which  the  land  was 
sold  after  the  death  of  the  wife  under  a  judgment  against  her 
surviving  husband  and  children,  who  were  all  served  with 
process,  at  which  sale  one  of  her  sons  became  the  purchaser  at 
the  price  of  $'3,730,  which  ^le  paid  into  court  under  a  written 
Agreement  with  the  city  of  Louisville  that  it  would  look  to  the 
fund  in  court  for  all  unpaid  city  taxes,  which  order  was  entered 
and  a  deed  made  to  the  purchaser  free  of  lien,  and  in  a  subse- 
quent action  by  the  city  against  the  husband,  who  alone  was 
served  with  process,  to  enforce  a  lien  for  taxes  due  the  city  on 
said  lot,  which  were  consolidated  with  the  original  action  of  ap- 
pellant to  foreclose  the  morrguRe  aforesaid,  a  judgment  was  en-  \ 
tered  against  the  husband  for  the  taxes  and  interest,  amounting 
to  II. 490.64.  and  awarding  the  city  «i  first  lien  on  the  fund  in 
court  for  said  judgment.  Held— That  said  judgment  was  erro- 
neous. The  fund  in  court  is  the  proceeds  of  the  sale  of  the  fee- 
simple  title  of  the  lot  under  the  judgment  of  foreclosure  where 
all  the  owners  were  parties,  and  before  the  court.    The  city  had 
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BEAL  ESTATE— CoDtinoed.  Page, 

properly  assessed  the  property  for  taxation  against  the  husband 
who  was  the  life  tenant,  but  as  he  alone  was  before  the  court  In 
the  actions  for  taxes,  no  Interest  of  the  remaindermen  could  be 
subjected  to  the  payment  of  the  taxes,  and  the  city  was  entitled 
out  of  the  fund  in  court  only  to  the  Interest  of  the  life  tenant 

therein 68a 

8.  formerly,  under  the  common  law  the  heir  or  devisee  could  alienate 
lands  received  by  devise  or  descent  at  any  time  after  the  death 
of  the  ancestor,  and  pass  a  good  tide  to  a  bona  fide  purchaser 
for  a  valuable  consideration,  but  under  the  present  statutes 
of  this  State  this  can  not  be  done  until  after  six  months  from 
the  death  of  the  ancestor.  And  the  only  way  to  prevent  or 
defeat  the  creditors  of  the  deceased  from  subjectinit  his  land  to 
the  payment  of  their  claims  ie  by  a  voluntary  alienation  by  the 
heir  or  devisee  after  six  months  from  the  date  of  the  death  of 
the  ancestor ....  1067 

RECORDS— bVe  Practice,  6;  Transcripts— 

where  a  record  Is  taken  from  the  clerk's  oflflce  of  the  Court  of  Ap- 
peals by  an  attorney,  to  be  used  by  him  instead  of  a  copy,  his 
client  is  liable  for  the  cof>t  of  a  copy,  although  the  clerk  may  have 
agreed  with  the  attorney  not  to  charge  for  the  oopy  unless  his 
client  is  successful,  sb  the  fees  of  the  clerk's  office  now  belong  to 
the  State  and  the  clerk  has  no  authority  to  make  such  an  agree- 
ment   180 

BECORUING  DEED— See  Notice- 
where  the  grantee  in  a  deed  lodged  his  deed  with  the  clerk  of  the 
county  court  of  the  county,  where  his  land  lies,  and  said  deed 
was  recorded  by  the  clerk  in  the  deed  book  kept  in  said  office  for 
that  purpose,  puch  recording  is  legal  notice  of  and  protects  the 
granti'e  in  his  ownership  of  said  land  agaiUFt  any  subsequent 
purchaser  thereof.  The  fact  that  the  clerk  failed  to  index  the 
deed  book  containing  such  record  does  not  affect  the  grantee's 
ownership  of  the  land 86& 

RELIGIOUS  BELIEF— See  Criminal  Law,  22. 

REMOVAL  OF  CAUSES— See  Railroads,  46,  47. 

RENEWAL  NOTES— See  Liens,  7. 

RES  JUDICATA— See  Practice  1;  Settlements— 

In  this  action  hy  an  infant  and  its  statutory  guardian  to  recover  cer- 
tain mense  profits  growing  out  of  a  house  and  lot,  the  petition 
averring  that  the  real  estate  descended  to  the  infant  as  the  only 
child  and  heir  at  law  of  its  mother  and  that  his  father  ^.eonlne 
entitled  to  the  use  of  one-third  of  it  for  life,  it  was  further 
averred  that  appellee,  his  grnndmothnr,  brought  a  suit  in  the 
Jefferson  Circuit  Court  against  the  infant  and  bis  father  to  re- 
cover the  real  estate  mentioned,  iipon  the  alleged  ground  that 
she  had  furnished  the  money  to  pay  for  the  property  with  the 
understanding  that  the  property  should  be  conveyed  to  her, 
which  action  was  decided  in  favor  of  appellant  by  the  Court  of 
Appeals,  which  court  directed  that  the  action  be  dismissed, 
which  was  done.  The  accounting  in  this  action  being  for  rents 
of  this  property,  the  defense  being  the  same  claim  set  up  in  ap- 
pellant's former  action,  the  plea  of  res  judicata  Interposed  by 
appellees  was  properly  sustained 6> 

RETAILERS  OF  OIL  FROM  WAGON— See  Penal  Action. 

RIGHT  OF  WAY— See  Lands,  H. 

ROAD  DISTRICTS-See  Taxation. 

ROADS  AND  PASSWAYS-See  Railroads,  89— 

1.  where  gates  are  erected  upon  public  roads  with  the  permission  of 
the  county  court,  the  court  can  not  abolish  them  by  proceedings 

under  section  4207,  Kentucky  Statutes 89^ 

S.  where  the  circumstances  indicate  a  presumption  that  one  in  open- 
ing a  pass  way  and  erecting  gates  upon  it  did  so  with  the  reserva- 
tion that  he  should  be  permitted  to  maintain  the  gates,  and  this 
was  done  without  objection  or  Interference  for  several  years,  the 
passway  being  a  private  one,  the  court  was  without  power  under 

section  4997,  Kentucky  Statutes,  to  remove  them 891 

8.  where  876  was  appropriated  by  the  fiscal  court  for  the  building  of 
a  bridge  on  a  public  road  and  a  special  commissioner  appointed 
to  let  out  the  oontract  and  superintend  its  construction,  such 
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HOADS  AND  PASSWAY8— Continued.  Page, 
oommisflloner  Is  not  liable  in  an  action  for  damage!  to  one  who 
waR  injured  by  the  falling  of  auoh  bridge  by  reason  of  its  defec- 
tive construrition,  the  provision  of  section  4820,  Kentucky  Stat- 
utes, referring  to  his  bond  and  bis  liability,  must  be  held  to 
protect  the  county  and  not  to  include  causes  of  action  by  per- 
sons damaged *. .  484 

4.  the  rule  in  Kentucky  is  that  as  a  county  is  but  an  integral  part 
of  the  State,  and  the  fiscal  court  is  a  part  of  the  machinery  of 
the  State  government,  no  action  lies  against  the  county  or  the 
fiscal  court,  or  the  judge  or  justices  composing  it,  for  injuries 
done  to  a  traveler  bv  the  falling  of  a  bridge  constituting  part  of 
a  highway  and  unner  the  control  of  the  court,  although  guilty 
of  gross  negligenee  in  failing  to  repair  it 484 

ROBBERY- 

the  indictment  In  this  case  containing  all  the  necessary  allegations 
to  constitute  the  crime  of  robbery,  and  the  evidence  chowing  that 
appellant  snatched  from  the  person  of  Crowder  his  watch,  while 
the  latter  was  walking  along  a  street  with  two  companions, 
pulling  the  watch  with  suflicient  force  to  break  the  chain,  and 
taking  it  from  the  possession  of  its  owner,  the  evidence  bringing 
it  within  the  rule  announced  In  Bosooe's  Criminal  Evidence, 
page  834,  the  judgment  of  conviction  will  not  be  disturbed 619 

BULES  OF  COURT— See  Appeals,  10. 

SALE  OF  LAND— See  Auctioneers;  Auction  Sale  of  Lots;   Lands,  18,   , 
24;  Mortgages,  4,  6— 

1.  where  land  is  sold  under  decree  of  court,  in  which  certain  inter- 

ests have  been  conveyed  to  the  claimant  of  the  land  by  married 
women  by  deeds  in  which  their  husbands  did  not  join,  in  paying 
the  proceeds  of  the  sale  to  such  married  women  they  should  be 
required  to  account  to  their  vendee  for  the  money  he  paid  to 
them  In  purchasing  their  interest,  but  no  Interest  should  be 
charged  to  them  anq  no  rents  charged  to  their  vendee 897 

2.  appellees  having  purchased  a  tract  of  land  from  appellant,  and  it 

appearing  that  prior  to  this  sale  appellant  had  sold  the  mineral 
rights  in  the  land  to  Bright,  appellees  are  entitled  to  a  rescission 
of  the  contract  because  a  perfect  title  to  the  land  could  not  be 

conveyed  as  appellant  had  covenanted  to  do 885 

8.  in  a  sale  of  land  as  a  whole  for  a  division  of  the  proceeds,  where 
the  heirs  are  by  different  parents  and  do  not  own  a  joint  interest 
in  'each  parcel,  the  fact  that  one  of  the  heirs,  who  Is  an  infant, 
owns  an  interest  in  a  portion  of  the  tract  which  is  of  a  greater 
value  than  an  average  of  the  whole  tract,  is  not  cause  for  setting 
aside  the  sale,  as  this  fact  can  be  ascertained  by  the  court  before 
distribution,  and  the  proceeds  apportioned  so  as  to  give  to  such 
infant  its  equitable  intereet  therein 610 

4.  a  sale  will  not  be  set  aside  because  the  wife  of  one  of  the  defend- 

ants J 8  not  a  party  to  thH  suit,  as  she  can  still  be  brought  before 
the  court  before  distribution  of  the  sale  mont'y,  and  her  potential 
interest  ascertained  and  paid  to  her  out  of  her  husband's  share..  611 

5.  where  the  land  intended  to  be  sold  is  manifest,  the  sale  will  not 

be  set  aside  ^because  of  a  misdescrl prion  of  the  boundary  caused 
by  a  resurvey  by  the  officer  making  the  sale,  nor  because  said 
survey  was  not  filed,  nor  because  some  taxes  are  due  on  the  land 
which  can  be  paid  out  of  the  sale  money  before  distribution 611 

6.  the  sale  will  not  be  set  aside  because  one  of  the  daughters  of  de- 

ceased is  claimed  to  have  died  testate,  devising  all  her  property 
to  her  sister,  and  that  her  will  Is  being  contested,  because  if  the 
will  is  probated  her  sister,  who  is  a  party  to  this  action,  will  be 
bound  by  the  decrtH^,  and  if  rejected,  then  all  her  heirs  are  paitles 
to  this  action  and  are  bound  by  the  judgment  and  sale 611 

7.  a  sale  of  land  made  and  confirmed  at  a  special  term  of  the  circuit 

court,  regularly  called,  is  valid 611 

8.  sale  confirmed  the  same  day  the  report  was  filed,  though  unusual, 

is  not  invalid  as  to  the  purchaser,  where  it  is  not  shown  that  the 
purchaser  was  not  prevented  by  that  act  from  filing  exceptions 
of  merle  to  the  sale,  and  does  not  show  to  have  been  prejudiced 
thereby 611 
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SALE  OF  LAND  FOR  TAXES-See  Lands;  Taxes-  Page, 
lo  a  proceeding  to  enforce  a  Hen  on  land  for  city  taxes  listed  by  the 
life  tenant,  it  was  error  to  sell  the  land  for  the  taxes  primarily 
owing  by  the  pife  tenant,  wheie  process  was  only  served  on  the 
owner  of  the  remainder  interest,  although  there  was  an  Hllesa- 
tinn  that  the  life  estate  was  insufficient  to  pay  the  taxes.  Ike 
life  tenant  should  have  been  before  the  court,  and  his  interest 
first  sold  so  that  the  remainderman  could  protect  himself  by  buy- 
ing in  the  life  estate  . . 204 

SALES  OF  MERCHANDISE- 

where  the  evidence  in  ihis  action  showed  that  the  goods  were  sold  In 
the  nsnal  course  of  trade  and  without  other  warranty  than  the 
law  implies  in  snch.  sales;  that  the  goods  were  retained  by  the 
purchasers  for  about  seven  months,  before  offering  to  return 
them:  that  one  of  the  partners  asked  indulgence  on  the  claim, 
never  complaining  of  the  goods  or  offering  to  return  them,  and 
most  of  the  goods  being  sold,  it  is  manifest  that  the  defense  is 
an  afterthongnt  and  without  merit 94 

SALES  OF  PERSONAL  PROPERTY— 

1.  appellant  can  not  complain  that  notice  that  the  machine  sold  by 

it  was  not  satisfactory  was  not  given  in  accordance  with  the  stip- 
nlation  in  its  contract  of  sale  where  it  waived  its  right  and 
acted  upon  the  notice  it  did  receive  and  sent  an  expert  to  exam- 
ine the  machine 408 

2.  the  verdict  and   judgment   hy  which   appellee  was  awarded  1600 

damages  upon  the  sale  to  him  of  a  thresher  will  not  be  disturbed 
where,  though  the  evidence  was  conflicting,  it  showed  the  ma- 
chine to  be  almost  worthless  for  the  purpose  for  which   it  was 

sold 499 

SALE  OP  TIMBER— 

1.  the  mle  is  that  a  sale  of  timl)er  on  a  certain   tract  of  land,  to  be 

removed  in  a  given  length  of  time,  is  only  a  sale  of  so  much  as 
is  removed  within  the  time 1110 

2.  while  parol  evidence  is  not  competent  to  vary  a  writing  it  is  com- 

petent to  identify  the  subject-matter  of  the  contract  and  to  show 
what  objects  were  at  the  time  known  by  the  terms  used 1110 

8.  where  by  a  written  contract  certain  oak  timber  was  sold  on  the 

Levi  Jackson  home  place,  parol  evidence  is  competent  to  prove 
that  when  the  parties  in  the  contract  designated  the  land  as  the 
**Levi  Jackson  home  place"  they  did  not  understand  that  ei1;her 
the  Walden,  State  Hill  or  Edwards  tracts  were  included  in  the 
sale,  and  that  the  meaning  of  the  contract  is  that  all  the  land 
within  the  meaning  of  the  contract  Is  that  all  the  land  within 
the  exterior ,  iDounds  given,  which  was  then   known  as  the  Levi 

Jackson  home  place,  was  included  in  the  contract 1110 

SCHOOL  BOARDS— 

1.  the  Louisville  School  Board,  under  Kentucky  Statutes,  section 
2949,  is  a  corporation,  with  power  to  contract,  sue  and  be  sued, 
and  under  section  2966  it  had  a  right  to  employ  a  janitor  and  fix 
his  salary,  and  by  section  3964  it  is  its  duty  to  pay  such  salary 
out  of  the  fund  which  annually  comes  into  its  hands  for  educa- 
tional purposes 606 

9.  the  payment  of  the  salaries  of  teachers  and  employes  Is  one  of  the 

duties  imposed  upon  the  school  board,  and  a  suit  against  it  for  the 
employe's  salary  relat(!S  to  the  business  for  which  such  board  was 
organized,  and  such  suit  is  not  against  public  policy 608 

8.  a  janitor  of  a  school,  appointed  hy  the  school  board,  has  the  right 
to  assign  his  salary  after  it  is  earned,  and  such  assignee  has  the 

right  to  enforce  its  collection  by  suit 608 

SCHOOL  FUND— 

money  paid  into  the  treasury  by  foreign  insurance  companies  on  ac- 
count of  the  tax  of  12  upon  each  tlO  of  premiums  collected  by 
them  is  no  part  of  the  annual  tax  of  23  cents  on  each  1100  of 
value  of  real  or  personal  estate  or  corporate  franchises  directed 
to  be  assessed  for  taxation,  and  is,  therefore,  not  embraced  by 
subdivision  6  of  section  4870,  Kentucky  Statutes,  specifying  what 
shall  constitute  the  school  fund  of  the  State 40 
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section  448,  Kentucky  Statutes,  provides  that  "where  an  act  is  re- 
quired to  be  done  by  three  or  more,  when  done  by  a  majority  of 
them   it  will  be  deemed  the  act  of  all.*'    Section  4641  provides 
"that  the  secretary  of  state,  with   the  assent  of  the  governor, 
may  appoint  an  assistant  sccretury,  who,  in  case  of  absence  or 
indisposition  of  the  principal,  may  do  the  business  of  the  office 
In  hlH  name/'    By  section  4477  "the superintendent  of  public  in- 
struction, together  with  the  secretary  of  State  and  the  attorney 
general,   shall  constitute  the   fstntv  Board  of    Education,"   of 
which  board,  by  section  4S'9,  the  superintendent  is  made  chair- 
man.    Section  4424  requires  "the  pulilishers  of  school  books  to 
ejcecute  before  the  ex -officio  members  of  the  State  Board  of  Edu- 
cation the  bond   therein   required."    In  an   action  by  the  Com- 
monwealth on  the  bond  of  appellees,  Ginn  &  Co.,  school  book 
publishers,  to  recover  the  penalty  for  its  breach,  which  was  tiled 
with  and  approved  and  accepted  by  the  superintendent  of  public 
Instruction  and  assistant  secretary  of  state,  the  presumption  that 
at  the  time  of  such  approval  the  secretary  of  state  was  absent  or 
indisposed  is  nut  overcome  by  the  filing  of  an  answer  by  the  ap- 
pellees. Ginn  &  Co.,  that  "the  bond  was  approved  on  October  HO,  ^ 
1896,  not  later  than  i):80  o'clock,  a.  m.,  in  the  city  of  Frankfort,  ' 
and  that  the  secretary  of  state  left  said  city  cu  that  day  at  9:6U 
o'clock,   a.    m.,   for  a   tempoiary  purpose  only,   vix.,   to  make 
speeches  in  a  political  campaign,  and  would  certainly  return  in 
a  few  days,  and  there  was  no  occasion  in  passing   immediately 
on  the  acceptance  of  the  bond;  that  the  schools  throughout  the 
State  for  that  year  had  begun,  and  the  books  for  that  year  had 
been  adopted  and  were  being  used  at  that  time,"  the  pleading 
must  be  uiken  against  the  pleader,  and  it  must  be   presumed, 
from  the  facts  stated,  that  the  secretary  of  state  was  not  at  his 
office  when  the  bond  was  accepted,  but  was  preparing  to  leave 
Frankfort,  and  had  absented    himself  from   his  office  with  the 
purpose  of    not  leturniug  for  a  few  days,  and  a  demurrer  to  this 

plea  should  have  been  Eustained 486 

SCHOOLS— 

1.  where  a  twelve  year  old  girl,  who  was  a  pupil  of  the  city  school, 

of  the  city  of  Nicholas vUle,  was  injured  uy  falling  from  the  stair- 
way of  the  school  building  to  the  first  floor,  ^he  is  not  entitled  to 
recover  from  tlie  city  domages  for  the  injuries  sustained,  as  the 
duty  of  providing  public  education  at  the  public  expense  by 
building  and  maintaining  sclioolhouses,  and  conducting  public 
schools  therein,  is  purely  a  public  or  governmental  duiy,  in  the 
discharge  of  \^hich  school  districts  act  as  the  representatives  of 
the  i^tate,  and  they  are  exempt  from  corporate  liability  for  the 
improper  construction  of  the  houses  or  want  of  proper  repair,  or 
the  wrongs  of  the  servants  eraplcyed 074 

2.  pursuant  tu  section  4440,  Kentucky  Statutes,  trustees  of  common 

school  discilcts  have  the  po>ver.  without  the  interposition  of  an 
election  by  the  people,  to  levy  an  ad  Valorem  tax  not  exceeding 
25  cents  on  each  IIOU  of  taxable  property,  per  school  year,  and  a 
capitation  tax  not  to  exceed  11  for  four  years,  and  this  yearly  tax 
constitutes  the  income  and  revenue  which  the  provision  of  sec- 
tion 167  of  the  Constitution  forbids  being  exceeded  except  by  a 
vote  of  the  people 988 

8.  where  the  daim  against  a  common  school  district  for  supplies  fur- 
nished the  district  is  within  the  annual  revenue  of  the  district 
as  provided  by  law,  it  is  the  duty  of  the  trustees  to  collect  a  suffi- 
cient sum  to  pay  it 988 

4.  presumption  that  officers  did  their  duty— it  will  be  presumed  that 
the  trustees  in  ^drawing  their  warrant  upon  the  school  superin- 
tendent did  their  duty,  and  the  claim  that  the  petition  is  defec- 
tive because  it  did  not  allege  that  the  superintendent  did  not 
notify  the  trustees  in  writing  ol  the  necessity  for  the  apparatus 
is  not  tenable 988 

6.  the  Brooksville  Graded  School  In  this  State  is  maintained  by  the 
State  by  taxation.  It  is  open  to  all  white  children  within  cer* 
tain  ages,  who,  or  whose  parents,  reside  in  the  district.  In  open- 
ing this  school  every  morning  the  following  prayer  was  offered: 
"Our  Father,  who  art  in  Heaven,  we  ask  Thy  aid  in  our  day's 


INDEX.  81 

SCHOOLS— Continued.  Page, 
work.  Be  with  us  in  all  we  do  and  say.  Give  ue  wisdom  and 
strength  and  patience  to  teach  these  children  ae  they  should  be 
taught.  May  teacher  and  pupil  have  mutual  love  and  respect. 
Watch  over  these  children  both  In  the  schoolroom  and  on  the 
playground.  Keep  them  from  being  hurt  in  any  way,  and  at 
last  when  we  come  to  die  may  none  of  our  number  be  missing 
around  Thy  throne.  These  things  we  ask  for  Christ's  sake. 
Amen."  Held— That  such  prayer  is  not  "sectarian"  either  In 
form  or  substance  within  the  meaning  of  section  5  or  section  189 
of  the  Kentucky  Constitution,  or  of  section  4808,  Kentucky 
Statutes l('2l 

6.  though  It  be  conceded  that  any  prayer  is  worship,  and  that  pub- 

lic prayer  is  public  worship,  where  children,  whose  parents  ob- 
ject, are  not  required  to  attend  at  such  prayer  service,  the  school 
can  not  be  considered  "a  place  of  wcrsnip,"  nor  are  its  teaohers 
''ministers  of  religion"  within  the  contemplation  of  section  6  of 
the  Kentucky  Constitution,  although  a  prayer  may  be  offered 
Incidentally  at  the  opening  of  the  school  by  the  teacher H21 

7.  we  believe  the  reason  and  weight  of  the  authorities  support  the 

view  that  the  King  James  translation  of  the  Bible  is  not  a  "sec- 
tarian" book  within  the  meaning  of  the  Kentucky  Statute,  sec- 
tion 4368.  which  provides  that  "no  books  or  other  publications  of 
a  sectarian,  infidel  or  immoral  character  shall  b«  used  or  dis- 
tributed in  any  common  school,  nor  shall  any  sectarian,  infidel 
or  Immoral  doctrine  be  taught  therein,"  and  when  used  merely 
for  reading  In  the  common  schools  without  note  or  comment  by 
teachers  is  not  sectarian  instruction,  nor  does  such  use  of  the 
Bible  make  the  schoolhouse  a  house  of  religious  worship 1('21 

8.  that  the  Bible,  or  any  particular  edition,  has  been  adopted  by  one 

or  more  denominations  as  authentic,  or  by  them  asserted  to  be 
inspired,  can  not  make  it  a  sectarian  book.  The  book  itself,  to 
I  be  sectarian,  must  show  that  it  teaches  the  peculiar  dogmas  of  a 
sect  as  such,  and  not  alone  that  it  is  so  comprehensive  as  to  in- 
clude them  by  the  partial  interpretation  of  its  adherents.  Nor 
is  a  book  sectarian  merely  because  it  was  edited  or  compiled  by 
those  of  a  particular  sect.  It  is  not  the  authorship,  nor  mechan- 
ical composition  of  the  book,  nor  the  use  of  it,  but  its  contents 
that  give  it  its  character 1(21 

9.  where  a  member  of  a  board  of  trustees  of  a  graded  common  school 

tendered  his  resignation,  and  it  was  accepted,  he  ceased  to  be  a 

member  and  did  not  theieafter  have  power  to  withdraw  it 11C6 

10.  where  a  board  of  trustees  consisted  of  five  members,  and  three  of 
them  gave  a  written  notice  to  the  chairman  requesting  him  tu 
call  a  meeting  at  10  o'clock  at  night  of  that  day,  which  the  chair- 
man refused  to  call,  a  meeting  of  the  three  and  action  taken  by 
them,  without  further  notice  to  the  other  two,  was  invalid 1106 

SELF-DEFENSE— See  Criminal  Law;  Homicide,  6,  14— 

the  doctrine  of  self-defense  rests  both  upon  actual  necessity  and 
apparent  necessity.  An  abandonment  of  a  fight  must,  therefore, 
relieve  the  other  party  of  both  actual  and  apparent  danger,  and 

f^  if  the  person  assaulted  thereafter  renew  the  conflict  or  continue 
it,  then  the  original  assailant's  right  of  self  defense  attaches  as 
If  he  had  not  begun  it 115 

8EPABATE  COACH— See  Bailroads,  64. 

SEPARATION  OF  WITNESSES- 

undur  section  601  of  the  Civil  Code  the  trial  court  may,  in  its  discre- 
tion, allow  one  of  the  witnesses  for  the  Commonwealth  to  remain 
In  the  court  room  to  aid  the  attorney  for  the  Commonwealth 
during  the  trial 333 

SERVICE— See  Process. 

SERVICE  OP  PROCESS  UPON  NONRESIDENT- 

where  an  administratrix  living  in  another  State  was  only  brought 
before  the  court  on  an  appeal  in  an  action  which  had  been  insti-  . 
tuted  by  her  deceased  husband,  section  642,  Civil  Code,  has  no 
application,  and  service  of  process  in  such  case  was  proper  in 
this  State.  The  appeal  being  in  effect  a  proceeding  to  set  aside 
a  judgment  against  her  testator,  she  was  a  proper  party  to  the 

(  appeM 111^ 

vol.  27—6 
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SERVITUDE— See  Actions,  0.  Page. 

SETTING  ASIDE  VERDICT— See  Practice,  2- 

where  the  evidence  in  a  case  is  conflicting   in   its  character  we  are 

not  warranted  in  setting  aside  the  verdict  of  the  jury 888 

SETTLEMENTS— 

1.  in  nn  action  against  a  trustee  by  the  cestui  que  trust  to  surcharge 

a  settlement  and  to  obtain  a  complete  settlement  of  the  trustees 
accounts,  everything  that  was  litigated,  or  might  have  been,  in 
that  action  is  concluded  by  the  judgment  rendered  in  it,  and  the 
claim  that  the  trustee  failed  to  charge  himself  with  certain  sums 
is  res  judicata .• 1003 

2.  such  a  judgment  can  not  be  attacked  collaterally  where  the  fraud 

complained  of  lay  back  of  the  trial,  but  only  where  it  related  to 

the  obtention  of  the  judgment 1003 

SHERIFFS— See  Office  and  Officer,  3;  Taxes,  8— 

1.  in  an  action  by  a  coiiuty  against  the  s>urety  on   the  oflScial  and 

county  levy  bonds  of  the  sheriff  for  failing  to  collect  and  acoount 
for  taxes  due  the  county,  such  county  is  not  limited  in  its  rem- 
edy to  a  proceeding  under  section  4146,  Kentucky  Statutes,  which 
authorizes  the  fiscal  court  at  its  October  term  to  appoint  com- 
missioners to  settle  with  the  sheriff,  where  the  sheriff  refuses  to 
settle  or  absconds  and  fails  to  settle 66 

2.  where  for  some  of   the  years  it  was  shown   that  the  sheriff  had 

made  settlement  as  required  b^  Kentucky  Statutes,  section  4146, 
and  that  such  settlements  had  not  been  appealed  from  or  other- 
wise bet  aRide.Jsuch  settlementE  are  binding  on  the  county  and 
are  not  subject  to  collateral  attack 66 

8.  on  all  taxes  not  paid  before  December  1  of  the  year  in  which 
they  are  due  a  penalty  of  6  per  cent,  is  added,  which  penalty 
goes  to  the  county  under  Kentucky  Statutes,  section  1886,  and 
when  collected  or  collectable  the  sheriff  is  liable  for  it  to  the 
county  precisely  as  he  is  for  the  taxes 66 

4.  under  section  4147,  Kentucky  Statutes,  if  the  sheriff  does  not  col- 
lect and  pay  over  to  the  county  all  the  collectable  taxes  in  his 
hands  ty  January  1  after  the  yeor  in  which  they  were  due  and 
payable,  he  is  liable  to  the  county  for  a  penalty  of  6  per  cent,  on 
the  amount  so  collected  or  collectable  by  him  and  not  paid  over, 
which  penalty  is  against  the  sheriff,  and  is  calculated  upon  the 
total  sum  due  the  county  by  him  on  January  1,  after  it  became 
due,  whether  for  taxes  and  penalties  against  the  taxpayer  col- 
lected or  collectable 67 

6.  it  was  the  duty  of  the  sheriff  to  pay  the  railroad  taxes  which  he 
collected  to  the  treasurer  of  the  sinking  fund  commissioners  of 
the  railroad  taxes,  who  is  shown  to  have  demanded  them,  and 
by  his  failure  to  do  so  he  has  incurred  the  penalty  fixed  by  the 
statute,  and  such  duty  is  not  in  abeyance  until  he  has  settled 67 

6.  when  the  whole  of  the  sheriff's  liabilities  are  ascertained  it  is  com- 

petent to  reduce  them  to  a  single  sum  and  to  render  judgment 
Tor  that  sum  which  will  hear  interest  from  the  date  of  the  judg- 
ment, for  then  penalties  and  interest  already  accrued  are  merg^ 
into  the  judgment  which  must  bear  interest 67 

7.  a  judgment  against  a  sheriff  for  the  collection  of  taxes  in  excess 

of  the  constitutional  limit,  is  not  such  a  judgment  as  will  au- 
thorize an  order  awarding  a  capias  ad  satisfaciendum  for  its  col- 
lection or  enforcement 297 

8.  on  order  of  the  county  judge  directing  the  sheriff  to  pay  an  attor- 

ney S26  per  cent,  of  the  sum  collected  by  the  sheriff  from  the  rail- 
road as  franchise  tax  was  void,  and  the  sheriff  was  properly  re- 
fused a  credit  for  said  payment  in  his  settlement  with  the 
county  couiniisploner 819 

SHOOTING  IN  SUDDEN  AFFRAY— 

an  instruction  under  Kentucky  Statutes,  section  1342,  for  shooting 
in  a  sudden  affray,  etc.,  should  follow  the  language  of  the  statute  888 

SLANDER- 

1.  the  following  words,  viz. :  ''I  bribed  him  in  a  railroad  case;  I 
Ivuow  he  was  bribed  and  can  do  it  again;  he  sold  out  in  the  rail- 
road case  and  received  a  bribe,"  when  spoken  of  one  who,  at  the 
time  the  bribe  was  alleged  to  have  been  accepted,  was  not  an 
officer,  do  not  import  a  crime  for  which  the  accused  may  be  in- 
dicted, and  are  ngt  actionable  unless  special  damages  are  shown.  8S96 
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SLANDEB—Continued.                                                                                 Page. 
2.  the  rule  In  slander  is  that  tbe  plaintiff  must  prove  the  words  as 
alleged  by  him,  and  not  other  words  of  like  Import,  and  for  this 
reason  the  defendant  is  not  allowed  to  plead  that  be  used  other 
words,  and  attempt  to  justify  them 326 

SLAVES- 

under  the  act  of  the  Kentucky  Legislature  of  February  14,  186<),  pro- 
viding that  the  issue  of  customary  marriages  of  negroes  while 
they  were  slaves,  a  son  of  parents  who  were  shown  to  have  been 
married  according  to  the  custom  among  slaves  in  Kentucky,  and 
who  recognized  each  other  as  husband  and  wife,  is  held  to  be  an 
heir  of  his  deceased  father,  although  the  parents  failed  to  appear 
before  the  clerk  of  the  county  court  and  make  the  declaration  re- 
quired by  the  statute  as  evidence  of  the  existence  of  tbeii  mar- 
riage   899 

SPECIFIC  PERFORMANCKS-See  Lands- 
appellees  were  devised  certain  real  estate  by  the  will  of  Llghtfoot. 
To  the  widow  the  devise  was  for  life  and  the  daughters  were  de- 
vised the  remainder,  and  by  another  clause  of  the  will  it  was 
provided  that  the  same  should  not  be  sold  for  any  purpose  until 
the  death  of  his  wif^.  Held — That  appellant,  who  had  bought 
the  land,  but  who,  when  tendered  a  deed  refused  to  accept  it, 
denying  the  right  of  appellees  to  convey,  could  not  be  compelled 
to  perform  the  contract,  the  accepted  doctrine  in  thii;  State  being 
that  restraints  upon  alienation  may  be  imposed  for  a  limited 
length  of  time.    The  manifest  intention   of   the  testator  was  to 

g reserve  the  property  intact  during  the  life  of  his  wife,  and  she 
eing  beyond  middle  life  when   the  will  was  probated,  her  ex- 
pectancy was  not   so  great  as  to  render  the  restriction   placed 

upon  the  devisees  unreasonable '4I8 

STATE  FAIR— 

the  act  of  March  39,  1902,  does  not  create  Kentucky  Live  Stock 
Breeders  Association.  That  corporation  was  already  in  exist- 
ence. The  act  makes  an  appropriation  and  directs  that  a  h^tate 
fair  be  held.  The  Breeders^  Association  is  simply  an  agency  to 
carry  out  the  purposes  of  the  legislature,  nor  does  the  act  relate 
to  more  than  one  subject.  The  creation  of  the  fair  and  the  name 
of  the  agency  are  germane  to  the  subject  expressed  in  the  title  of 

the  act B18 

STATUTES,  CODES  AND  CONSTITUTION- 
Kentucky  Statutes- 
section  1168 113 

section  8689 32 

sections  1885,  4146 m 

sections  8704,  4147 m 

section  4870 46 

seotion  9667 m 

sections  3949,  3954 m^ 

sections  1601  to  1628 153 

section  567 170 

section  1707 1»1 

section  9128 140 

section  796 177 

section  2981 20i) 

seotion  14a 239 

section  8049 212 

section  744 346 

section  738 346 

section  3008 .^75 

seotion  8006 375 

section  1242 383 

section  4077 345 

section  4820 367 

seotion  784 345 

seotion  580 447 

seotion  448— Construction  of  Statutes 4S7 

section  470— Contracts 4H0 

sections  641,  658,  664,  679— Insurance 471 

section  1198— Accessories 447 

oection  1147— Jurisdiction ,...,.  44^ 
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ons  9122,  2123— Alimony 437 

on  8490— Municipal  Corporations ['/,  433 

on  4314— Revenue  and  Taxation 474 

ons  814.  4820— Roads  and  Passways !..  48fi 

ons  4877,  4424,  4541— Schools *'"  4S7 

on  4639 !..".'.!!!'.!  618 

on  1118 *' (uti 

on2238 SqJ 

o"891 :..:;:;;  52fl 

on  964 gQ2 

on  807 '   . .  Q20 

on  2949 50g 

on  2956 ;;:.;;:;  608 

on  2954 khq 

on 4020.. !!.'.;;!!!.';;;!  SS 

ons  149,  4258,  Revenue  and  Taxation ,',,',  711 

on  804,  Charitable  iHstltutlons .!!.!...!  fi4i 

on  639,  Insurance ..'.*.'.!.  672 

on  1907,  Fraudulent  Conveyances !..!!  1 !!!!!!!.  689 

on  2080  Guardians *  863 

on  2360  Alienation .'..!.'...*.!!!!!!!!  666 

on  2514,  Limitation '..!!"..  641 

on  3068,  subsections  93,  25,  Municipal  Corporations..........!!!!  791 

on  3063.  Municipal  Corporations ! ! !  719 

ons  8147,  8148,  8161,  Municipal  Corporattt)n6 !..!!!!!!!!!  780 

on  4028,  Revenue  and  Taxation ! !  *  * !  6^7 

on  4164,  Revenue  and  Taxation !!!!!!!!!!  724 

ons  4709,  4711,  Trusts  and  Trustees !!!!!!!  709 

on  6,  Actions gQ3 

one  158,  146U,  Elections !!! !!!! !!!! !!!!  755 

on  772,  Corporations !!!.!!!!!!!!!  764 

on  1130,  Crimes,  etc !!!!!!!!  779 

on  1185,  Forgery !.!!!.!!!!!!!!!  789 

on  J467a,  Elections !!!..!!!!!!!!!!!  769 

ons  1591,  1526,  Vacancies !...!!.!!!!!!!!'  766 

on  4136,  Revenue  and  Taxation !!!!!!!!!!!!!!  765 

on  8145 , offf 
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o°lJ78a 910 

0^2555  910 

on  2757b 918 
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STATUTES,  CODES  AND  CONSTITUTION-Continued.  Page. 

flecMon  94 648 

Bectlon  184 , 712 

section  847 698 

section  36 40 

section  601 338 

section  34,  subsection  4 666 

section  410. ; 565 

section  73 596 

sectional 641 

section  490 688 

sections  489,  491,  492 666 

sections  788,  749 760 

section  794 860 

section  781 850 

section  788 908 

section  48 929 

section  184 988 

section  88 1088 

section  60 1088 

section  746 1048 

section  490. 1067 

section  184 1100 

section  168 82 

section  192 170 

section  170 199 

section  128 241 

section  182 24i 

section  7 400 

section  8 483 

section  110. 442 

section  203 642 

sections  142,  148 720 

section  248 72iJ 

section  157 983 

section  157 994 

section  6 1021 

section  189 1021 

section  50  1187 

STATUTE  OF  FRAUDS— See  Constructive  Trust,  1,  2— 

an  agreement  to  become  partners  in  denliug  In  real  estate  is  not  a 
contract  to  buy  nor  a  contract  to  sell  renl  estate  as  between  the 
parties  to  It,  and  Is  not  within  the  statute  of  frauds,  and,  there- 
fore, need  not  be  in  writing  if  to  be  begun,  and  may  not  end 
within  a  year,  although  as  a  fact  it  may  not  be  terminated  for 

more  than  a  year 505 

S TENOGRAPHERS-See  Transcripts. 
STOCK  CERTIFICATES— 

1.  where  a  power  of  attorney  appended  to  each  of  certain  notes  whioh 
were  secured  by  lien  upon  certificates  authorized  a  private  sale 
of  the  stock  certificates  without  advertisement  or  notice,  but  by 
clear  implication  precluded  the  holder  of  the  notes  from  becom- 
ing the  pnrchagor  at  such  sale,  the  purchaser  should  be  required 
to  show  that  the  sale  was  fairly  made  according  to  the  terms  of 

the  contract  at  '*publio  sale" 522 

9.  it  being  evident  that  appellant  made  no  effort  to  dispose  of  the 
stock  with  a  view  to  benefit  the  appellees,  but  that  his  purpose 
was  to  obtain  the  property  for  himself  at  the  lowest  pu^^sihle  price 
regardless  of  the  interest  of  those  whom  It  was  his  duty  to  pro- 
tect, the  sale  to  him  was  contrary  to  law 622 

8.  it  was  improper  for  the  court  below  to  require  so  large  a  sum 
(f65,000)  to  be  placed  in  the  hands  of  Its  commissioner  at  the  ex- 
pense of  the  parties,  and  there  held  until  the  exchange  of  stock 
and  notes  were  made  or  the  litigation  ended.  The  court  should 
have  fixed  a  day  within  a  reasonable  time  for  the  exchange  of 

money  and  stocks  to  take  place 622 

STOCKS OLDERS-See  Corporations.  1,  2,  8;  Railroads,  59,  60,  61. 
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STREET  IMPROVEMMENT— See  Limitatioa;  Taxation,  25—  Page. 

1.  under  section   3883,  Kentucky  Statutes,  which   requires  the  State 

to  pay  its  proportion  of  the  cost  of  the  improvement  of  a  public 
street  in  fdties  of  the  first  class,  on  which  property  is  situated 
which  is  owned  by  the  State,  or  is  held  in  trust  for  the  public 
use  of  the  State,  where  such  street  has  been  improved  under  the 
ordinance  of  the  city  and  an  apportionment  warrant  or  state- 
ment of  the  costs  thereof  shall  be  certified  by  the  board  of  public 
works  of  the  city  to  the  State  auditor,  it  is  the  duty  of  the  au- 
ditor to  pay  the  same 129 

2.  the  act  supra  is  not  in  conflict  with  section  156  of  the  Constitution 

on  the  ground  that  it  is  local  or  special  legidlation,  because  Lou- 
isville is  the  only  city  of  the  first  class  in  this  State,  nor  is  it  in 
conflict  with  section  170  of  the  Constitution,  by  which  it  is  pro- 
vided that  public  property  used  for  public  purposes  shall  be 
exempt  from  taxation,  as  it  is  well  settled  that  the  sections  of 
the  Constitution  relating  to  taxation  do  not  apply  to  assessments 
made  on  adjoining  property  for  the  improvement  of  a  highway..  129 

3..  where  a  city  loaned  its  credit  to  a  lot  owner  for  the  cost  of  a 
street  improvement  paid  for  by  the  city,  and  which,  at  the  im- 
plied request  of  the  debtor,  was  payable  in  ten  yearly  install- 
ments, such  debtor,  after  paying  the  two  first  installments  and 
having  knowledge  that  the  city,  in  extending  him  the  credit  had 
acted  upon  the  idea  that  he  had  requested  it,  will  not  be  heard 
to  say  he  had  not  requested  it,  and  by  a  plea  of  limitation  throw  . 
a  loss  upon  the  city  which  it  would  not  have  sustained  but  for 
his  misleading  it 286 

4.  section  28H0«  Kentucky  Stotutes,  providing  that  changes  of  plans 
may  be  had  upon  the  agreement  of  the  board  of  public  works  by 
consent  of  contractor,  it  was  no  defense  to  the  warrant  that  the 
grade  was  changed  so  as  to  lessen  the  cost  of  improvement  after 
the  contract  had  been  let 437 

6.  where  it  is  not  contended  that  lots  affected  by  the  improvement 
is  in  territory  deHned  by  squares,  it  is  not  a  defense  that  the  ter- 
ritory in  which  appellant's  lots  are  situated  was  divided  into 
squaies  by  principal  streets,  and  that,  therefore,  the  defining  of 
a  taxing  district  so  as  to  bear  one-half  of  the  costs  was  unauthor- 
ized   437 

6.  although  an  ordinance  may  be  inartifically  drawn,  yet  where  it  is 

evident  that  the  board  of  trustees  intended  that  the  abutting 
property  should  pay  the  expenses  of  an  improvement  to  the  street 
they  should  be  required  to  pay  for  same 631 

7.  where  attested  copies  of  an  ordinance  I?  filed  as  evidence  in  a  case 

the  presumption  must  be  indulged  that  they  were  regularly 
passed  until  their  volidity  is  impeached,  and  ff  the  town  clerk 
had  failed  to  make  a  record  of  the  passage  of  the  ordinance  that 
fact  could  be  established  by  parol  testimony 681 

8.  while  the  clerk  of  the  board  of  trugtees  should  have  recorded  the 

separate  action  of  the  board  on  different  ordinances,  although 
this  is  not  shown,  and  although  the  board  may  have  passed  two 
or  more  ordinances  at  the  same  time,  such  action  would  not  pre- 
vent a  recovery  by  the  appellees  for  the  work  which  they  did 631 

9.  where  no  apportionujent  warrant  was  issued  against  the  owner  of 

property  no  lien  for  street  improvement  exists,  and  the  issual  of 
such  warrant  against  one  person  does  not. create  a  lien  upon  the 

pronerty  of  a  stranger 1001 

10  where  more  than  five  years  elapsed  between  the  issual  of  the  ap- 
portionment warrant  and  the  filing  of  the  amended  petition 
making  the  vendor  of  appellee  a  party,  the  plea  by  him  of  limita- 
tion was  conclusive  against  appellant 1001 

STRKKT  RAILWAY— 

1.  the  driver  of  a  wagon  in  a  public  street  has  the  right  to  use  any 
part  of  it,  although  occupied  by  the  track  of  a  street  railway, 
aMd  if  while  driving  on  the  street  car  track  he  is  struck  by  the 
car  without  negligence  on  the  part  of  those  in  charge  of  the  car, 
when  his  presence  on  the  track  could  not  be  discovered  by  them 
in  the  exercise  of  ordinary  care  in  time  to  avert  the  injury,  he 
can  not  recover.  But  he  is  not  a  trespasser  on  the  track,  and 
has  a  rlKht  to  anticipate  that  a  proper  lookout  would  be  kept  by 
those  in  charge  of  the  cars,  and  that  ordinary  care  would  be 
exercised  by  them  to  avoid  runolDg  into  him , 81Q 
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STl^BET  RAILWAY-Continued.  Page. 
8.  in  an  action  by  a  passenger  against  a  street  railway  company  for 
damages  for  being  aesanlted  and  thrown  from  the  oar  by  its  con- 
ductor after  tendering  his  fare,  an  amended  petition  filed  after 
the  expiration  of  twelve  months  from  *the  time  of  the  alleged 
assault,  explaining  plaintiff's  mistake  in  presenting  an  improper 
ticket  for  bis  fare,  is  not  a  new  cause  of  action  and  not  barred 
by  the  one- year  statute  of  limitation 886 

3.  a  street  car  conductor  has  a  right  to  eject  a  passenger  from   the 

car  for  a  failure  to  pay  his  fare,  but  he  has  no  right  to  use  more 
force  than  is  reasonably  necessary  to  do  so,  and  if  he  uses  more 
force  than  is  reasonably  necessary  to  do  so  the  company  is  liable 
for  the  damages  to  the  iMSsenger  resulting  from  such  excessive 
force 886 

4.  an  instruction  to  the  jury  that  if  they  believe  from  the  evidence 

that  the  conductor  in  ejecting  the  passenger  ''was  inspired  to 
use  excessive  force,  if  he  did  so,  by  actual  malice  or  ill  will 
towards  the  plaintiff,  the  jury  may,  in  their  discretion,  allow 
punitive  damages,"  was  more  favorable  to  the  defendant  that  it 
was  entitled  to.  The  court  should  have  added  after  the  word 
•'plaintiff"  the  words  "or  wantonly  or  recklessly  threw  him 
from  the  car" f886 

5.  the  granting  of  a  franchise  to  operate  a  street  car  line  over  the 

streets  of  a  city  to  any  person  except  to  the  highest  and  best  bid- 
der, after  due  advertisement,  is  in  direct  conflict  with  section 
164  of  the  Constitution,  and  is  void 380 

6.  the  rule  as  to  discharge  of  passengers  is  different   in   the  case  of 

street  railways  from  steam  railways.  The  latter  Is  required  to 
furnish  a  safe  place  for  such  discharge,  while  the  former  is  under 
no  such  obligation,  but  may  discbarge  its  passengers  at  con- 
venient places  along  the  streets  it  traverses.  In  this  action, 
there  being  no  averment  in  the  petition  that  there  was  a  defect 
in  the  street,  nor  an  averment  that  the  conductor  knew  of  its 
being  an  unsafe  place  where  the  car  stopped,  and  no  averment 
the  condition  alleged  was  not  known  to  appellant,  a  demurrer 
was  properly  sustained  to  her  petition  in  this  action  for  damages 
against  appt;llee 737 

7.  where  appellee  was  injured  upon  appellant's  car  by  being  thrown 

while  the  car  was  rounding  a  curve  and  falling  against  the  con- 
troller box,  and  the  evidence  was  conflicting  as  to  how  he  hap- 
pened to  fall,  the  verdict  of  the  jury  in  his  favor  will  nut  be  dis- 
turbed      811 

8.  an  instruction  on  motion  of  appellee,  to   the  effect   that  the  jury 

should  find  for  him  if  "the  defendant  failed  to  use  the  utninst 
care  to  prevent  such  electric  current  from  being  in  the  controller 
Imx,"  and  on  motion  of  appellant,  to  the  effect  that  if  they  be- 
lieved "that  the  defendant  used  the  utmost -care  and  skill  or- 
dinarily used  by  persons  in  the  same  or  similar  business  of  carry- 
ing passengers,"  to  prevent  injuries,  they  should  find  for  defend- 
ant, must  be  read  together,  and  when  so  read  present  the  whole 
law  of  the  case;  and,  moreover,  appellant  can  not  complain  of 
an  instruction  given  on  its  own  motion 811 

9.  the  proof  showing  that  appellee's  doctor's  bill  was  1200,  appellant 

can  not  complain  that  the  court  by  an  indtruction  did  not  limit 
recovery  for  expenses  to  that  sum  as  that  was  the  amount  alleged 
in  his  petition  to  have  been  expended  for  medical  expenses 811 

10.  in  an  action  by  plaintiff  for  damages  for  an  injury  in  a  collision 

with  a  street  car,  in  which  the  defendant  pleads  and  exhibits  a 
receipt  for  125.  signed  by  plaintiff  as  a  settlement  of  his  claim 
for  damages,  it  was  error  for  the  court  to  give  the  jury  a  peremp- 
tory instruction  to  find  for  the  defendant  where  the  plaintiff 
pleaded  that  the  paper  exhibited  was  procured  by  fraud,  mis- 
representation and  duress,  which  was  supported  by  his  evidenno 
that  he  understocd  when  he  signed  it  that  it  was  only  intended 
to  secure  him  medical  attention 965 

11.  where  the  evidence  tended  to  show  that  the  physician   of  the  de- 

fendant was  acting  for  the  .defendant  in  procuring  the  signing 
of  the  receipt,  the"  court  should  have  admitted  the  testimony 
offered  by  the  plaintiff  as  to  what  the  physioian  said  and  did 
before  the  paner  wae  ilgned........ .«..i.i i.,.....,.  9QQ 
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STREET  RAILWAY— Continuee.  Page. 
13.  wherti  an  actloD  for  damages  was  brought  against  a  street  railway 
company  upon  the  grounds  that  appellee,  who  was  injuted,  at- 
tempted to  board  the  car  with  a  blind  child  and  the  motorman, 
after  seeing  her  attempt  to  board  the  car,  started  it,  throwing 
her  to  the  street,  injuring  her,  no  one  being  in  charge  of  the  oar 
except  the  motorman,  instructions  authorizing  the  jury  to  find 
for  the  appellee  if  the  car  was  not  properly  officered,  and  if  the 
injuries  were  received  in  the  manner  complained  of,  were  prop- 
erly given,  and  an  instruction  directing  the  jury  to  find  for  the 
railway  company  if  the  appellee  boarded  the  car  and  attempted 
to  alight  while  it  was  in  motion  was  not  authorized  because  the 
instructions  given  emphasized  the  fact  that  a  verdict  should  be 
returned  in  favor  of  appellee  only  upon  the  theory  upon  which 
she  claimed  a  right  to  recover 1084 

SUBROGATION— See  Partnerships.  4— 

this  being  an  action  to  recover  of  appellee  bank  the  amount  that  the 
agent  of  an  ice  company  had  procured  from  tlie  bank  by  fraudu- 
lent means,  which  amount  appellant  was  compelled  to  pay,  a  de- 
murrer to  the  petition  was  properly  sustained.  Appellant  for  a 
valuable  consideration  had  guaranteed  the  fidelity  and  honesty 
of  the  agent,  and  it  is  not  entitled  to  be  subrogated  to  the  rights 
of  the  ice  company  as  against  the  bank 893 

?UICIDE— See  Life  Insurance,  10. 

SUPERSEDEAS— 

where  a  supersedeas  bond  was  executed  before  the  olerk  of  the  cir- 
cuit court  within  the  time  allowed  for  filing  the  transcript  of  the 
record  in  the  office  of  the  clerk  of  the  Court  of  Appeals,  as  pro- 
vided by  section  738,  Civil  Code,  the  appeal  did  not  thereby 
abate,  but  was  still  pending  in  the  Court  of  Appeals  until  dis- 
missed by  said  court,  and  it  was  the  right  and  duty  of  the  olerk 
of  the  circuit  court  to  i^sue  the  supersedeas  at  any  time  before 
the  dismissal  of  the  appeal  and  as  the  appeal  was  then  pending 
the  supersedeas  was  not  void '. 769 

2.  upon  the  affirmance  of  a  judgment  by  this  court  which  has  been 

superseded,  it  is  error  of  the  clerk  of  this  court  to  enter  a  judg- 
ment giving  the  appellee  10  per  oent.  damages  upon  the  amount 
superseded,  unless  there  was  a  personal  judgment  in  the  lower 
court  against  the  appellant  which  might  be  enforced  by  ezeou- 
tion,  and  which  was  also  superseded,  and  the  motion  to  correct 
the  error  may  be  made  at  subsequent  term  of  this  court 880 

3.  by  the  supersedeas  all  proceedings  by  the  parties  to  enforce  the 

judgment  appealed  from  are  stayed.  Any  attempt  to  change  the 
status  of  things  existing  juHt  before  the  judgment  was  rendered 
will  be  a  contempt  of  the  supersedeas,  and  will  be  so  treated  by 
thi.s  court 909 

MMiKTY— See  Indemnifying  Bonds,  1;  Forcible  Entry;  Liens;  Office 
and  Officers,  3,  4,  5— 
iu  an  action  against  a  surety  on  a  note,  an  answer  by  a  surety  that 
he  signed  it  upon  the  condition  that  P.  was  also  to  sign  it  as 
surety  and  that  plaintiff  had  knowledge  of  this  fact  when  he 
accepted  it,  presented  good  defense,  and  a  demurrer  thereto 
Rhonld  have  been  overruled    1077 

TAXATION— See  Abatemeut;  Appropriations;  Foreign  Corporation, 
1,2;  Municipal  Taxes;  Schools,  2;  Taxes— 
J.  this  action  to  recover  taxes  due  appellant  having  been  in.stituted 
before  the  lapse  of  the  five-year  statute,  it  prevented  the  atatute 
of  limitations  from  running.  A  purchaser  before  its  termina- 
tion was  a  pendente  lite  purchaser,  and  the  plea  of  the  statute  in 
such  a  state  of  case  is  not  available,  the  fact  that  the  five  years 
had  expired  before  such  purchase  will  not  operate  as  against  the 
claim  for  taxes  upon  which  the  action  was  instituted  against  the 

real  owner  before  the  lapse  of  that  period 175 

:3.  the  appellee  not  being  embraced  by  Sfction  4077,  Kentucky  Stat- 
utes, and  being  authorized  by  its  charter  to  transact  an  entirely 
dilTf^rc'iit  character  of  business  from  the  companies  named  in  that 
section,  it  is  not  subject  to  assessment  for  a  franchise  tax.  The 
fact  that  it  is  required  to  set  aside  a  part  of  its  capital  stock  by 
the  provisions  of  section  734,  Kentucky  Statutes,  as  a  guarantee 
fuuu  for  certain  investmentfi,  does  not  result  in  a  special  priY* 
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TAXATION-Gontinued.                                                                            Page, 
ilege.    It  Ib  intended  as  a  benefit  to  those  to  whom  It  has  glTen 
guarantees,  and  is,  therefore,  to  that  extent  a  burden  upon  it 346 

8.  in  an  aotion  bj  the  city  against  the  life  tenant  and  remainder- 
man to  subject  a  house  and  lot  oocupied  by  the  life  tenant  for  the 
payment  of  taxes  due  thereon,  Held— That  the  lien  thereon  was 
properly  enforced  except  to  so  muoh  as  was  barred  by  the  flye 
years'  statute  of  limitation 472 

4.  in  a  proceeding  by  auditor's  agent  in  the  oounty  court,  in  which 
he  nled  a  statement  alleging  in  substance  that  defendant  had 
failed  and  refused  to  list  for  taxation  for  the  Tear  1900  notes, 
bonds,  securities.  Investments  and  cash  owned  by  him  on  Sep- 
tember 16,  1899,  which  were  of  the  cash  value  of  $60,000,  at  the 
price  they  would  bring  at  a  fair  voluntary  sale,  on  which  sum- 
mons was  issued  and  served  on  defendant,  who  appeared  and 
entered  a  plea  that  he  was  "not  guilty*'  of  the  matters  and 
things  set  forth  in  the  statement,  which  plea,  on  the  motion  of 
the  Commonwealth,  was  stricken  out  and  defendant  declined  to 
plead  further.  Held— That  there  was  nothing  of  a  criminal  na- 
ture in  the  proceeding,  and  the  plea  of  "not  guilty"  was  prop- 
erly stricken  out,  and  defendant  not  having  made  a  motion  that 
the  statement  be  made  more  specific,  and  failing  to  file  an  an- 
swer controverting  same,  the  county  court  properly  entered  a 
judgment  against  defendant  for  the  taxes  on  the 460, 000,  and  20 
per  cent,  damages  thereon 478 

6.  under  section  170  of  the  Constitution,  exempting  "institutions  of 
purely  public  charity"  from  taxation,  a  hospital  which  is  an  ad- 
junct to  a  medical  school  is  subject  to  taxation,  although  patients 
who  are  not  able  to  pay  for  trentiiient  therein  are  admitted  free 
for  the  purpose  of  the  education  of  the  students  of  the  medical 
school  in  their  profession 036 

6.  the  appellant  on  the  28th  of  July  1902,  having  contracted  with  ap- 

pellees for  land  which  they  conveyed  under  the  contract,  by  the 
provisions  of  section  4098,  Kentucky  Statutes,  he  was  liable  for 
the  taxes  thereon  for  the  year  beginning  September  16,  1902.  He 
did  not  own  the  legal  title  at  the  time  of  the  making  of  the  con- 
tract, but  its  effect  was  to  vest  him  with  the  equitable  title 666 

7.  appellees  were  not  obliged  to  pay  the  taxes  because  they  conveyed 

in  terms  of  general  warranty,  because  a  Hen  then  existed  upon 
property  for  the  taxes,  and  it  was  appellants'  duty  to  discharge  it.  666 

8.  under  Kentucky  Statutes,  section  4020,  providing  that  "all  real 

and  personal  estate  within  this  State,  and  all  personal  estate  of 
persons  residing  in  this  State,  *  *  *  shall  be  subject  to  taxa- 
tion, unless  the  same  be  exempt  by  the  Constitution,"  railroad 
cross  ties  owned  by  a  foreign  corporation  which  were  piled  on  a 
river  bank  in  this  State  for  the  purpose,  when  a  boat  was 
secured,  of  being  shipped  by  the  owner  out  of  the  State,  are 
liable  to  taxation  in  this  State,  both  for  State  and  county  pur- 
poses, and  there  is  no  constitutional  provision,  State  or  Federal, 
which  forbids  it 640 

9.  when  one  comes  into  equity  to  enjoin  the  collection  of  a  tax  which 

has  been  oflBcially  ascertained  to  be  due  by  the  assessor  or  by  the 
retrosi)eotive  assessor,  the  burden  of  proof  is  upon  the  plaintiff, 
and  to  do  this  he  is  required  to  allege  and  prove,  if  controverted, 
every  fact,  whether  it  be  negative  or  afUrmatlve,  necessary  to 
show  the  invalidity  of  the  tax  assailed 691 

10.  it  is  incumbent  on  the  taxpayer  in  listing  his  property  for  taxa- 

tion to  make,  under  oath,  a  full  and  fair  disclosure,  by  items,  of 
all  his  property  subject  to  taxation,  and  if  he  does  this  and  the 
assessor  places  a  valuation  on  it  that  is  too  low,  the  city  or  State 
is  bound  by  it;  but  if  he  fails  to  do  this,  and  gives  its  valuation 
in  a  lump  without  being  sworn  and  without  disclosing  the  items, 
to  the  extent  that  the  property  is  thereby  underestimated  It  is 
omitted  property  in  the  meaning  of  the  law,  and  the  negligence 
of  the  officer  in  not  requiring  such  disclosure  will  not  avail  the 
delinquent  taxpayer 591 

11.  in  an  action  to  enjoin  the  collection  of  a  tax  made  by  an  officer 

who  is  required  to  make  retrospective  assessments,  it  is  not  in- 
cumbent on  such  officer  to  show  that  he  has  given  notice  to  the 
taspaye?  of  the  aesesflmeAt,    As  the  law  preiuinea  the  officer  did 
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TAXATION-Contlnued.                                                                               Page. 
bis  duty,  If  such  notice  was  necessary,  it  will  be  presumed  to 
have  been  given 691 

12.  assuming  that  the  city  ordinance  establishing  a  back -tax  collector 

is  valid,  there  is  nothing  in  the  ordinance  which  indicates  that 
he  shall  be  more  than  an  additional  aid  to  the  regular  assessor, 
whose  duty  it  is  to  retrospectively  assess  omitted  property,  just 
as  it  is  made  the  duty  of  the  sheriff  and  auditor's  agent  to  look 
up  and  have  assessed  omitted  property  for  State  taxation 591 

13.  the  rule  is  that  when  one  comes  into  equity  asking  relief  against 

taxation,  it  is  incumbent  on  him  to  show  clearly  that  he  has  paid, 
or  is  willing  to  pay,  all  that  he  justly  owes  toward  the  public 
burden;  he  must  make  a  full,  fair  and  complete  disclosure  of  the 
property  he  has,  or  that  his  ward  has,  subject  to  taxation,  so 
that  the  court  may  judge  whether  he  is  unjustly  taxed;  be  must 

come  not  only  with  clean,  but  with  open  hands  .  .^ 691 

14.  under  the  provisions  of  the  revenue  laws  of  this 'State  a  license 
tax  of  15  is  imposed  on  *'each  wagon"  used  in  transporting  or 
retailing  lubricating  or  other  oils  for  one  year.  Section  4dUl 
Kentucky  Statutes  provides  that  ''any  person  who  shall  engage 
in  the  business,  or  sell  or  offer  to  sell  any  article  on  which  a 
license  is  required  before  procuring  the  license  and  paying  the 
tax  thereon  "  *  *  shall  be  fined  not  less  than  $50  nor  more  than 
11,000  for  each  offense  unless  otherwise  ^pecificnlly  provided,*' 
the  tax  is  on  the  wagon  and  the  offense  of  operating  the  wagon 
is  a  continuous  une,  and  only  one  fine  can  be  imposed  for  the 
violation  of  said  statute  in  any  one  year 1073 

15.  in  a  proceeding  In   the  county  court  to  list  omitted  property  for 

taxation,  Held— First,  it  is  not  necessary  to  its  validity  that  the 
judgment  should  state  the  rate  of  taxation,  as  the  rate  for  each 
of  the  years  is  fixed  by  law;  second,  the  property  is  sufflciently 
described  as  "notes,  mortgages  and  cash;"  and,  third.  In  reciting 
that  appellant  had  failed  to  properly  list  his  personal  propexty 
for  the  years  involved  to  the  extent  of  17,000,  and  .then  adjudg> 
ing  that  it  be  listed  for  these  years,  amounts  to  a  judgment  that 
the  property  had  been    "omitted"  for  the  years  mentioned 1080 

16.  Kentucky    Statutes,   sections    1882,  1888.  1885.  4143,  4077,  4088  and 

4091,  when  couFidered  together  are  cont^trued  as  follows:  Sections 
1882.  ]8K^  and  1885  apply  to  county  taxation  on  tangible  property 
and  not  to  taxation  of  franchises  of  corporations  assessed  by  the 
State  Board  of  Assessment  and  Valuation llOi 

17.  the  provisions  of  section  40W1,  In  so  far  as  damages  and  interest  are 

concerned,  by  the  force  of  its  own  terms  applies  alone  to  State 
revenue,  and  not  to  that  of  counties  or  municipalities,  and  as 
section  1885  has  reference  alone  to  the  taxes  regulated  by  sections 
1882  and  188:^  and  not  to  those  provided  for  by  section  4091,  it  fol- 
lows that  the  judgment  imposing  a  penalty  of  10  per  cent,  in  dam- 
ages and  interest  at  the  rate  of  10  per  cent,  per  annum  on  the 
tfixes  due  to  the  county  of  Henderson  by  the  Henderson  Bridge 
Co.  upon  its  franchise  assessed  by  the  State  Board  of  Valuation 
and  Assessment  for  the  years  1893,  1894,  1895  and  1896  is  errone- 
ous   1104 

18.  under  subsection  3,  section  3H37,  and  section  3644,  Kentucky  Stat- 

utes, cities  of  the  fifth  class  have  an  express  grant  of  power  to 
levy  and  collect  ad  valoiem  taxes  on  all  property  within  the  city 
not  exceeding  75  cents  on  the  II  of  its  assessed  value,  and  to  pro- 
vide a  system  of  taxation  and  assessment,  and  no  system  of 
assessments  is  complete  or  just  that  fails  to  provide  for  listing 
omitted  property 1150 

19.  the  fact  that  an  ordinance  of  a  city  of  the  fifth  class  for  the  oollec- 

tion  of  a  tax  on  omitted  property  is  retrospective  does  not  render 
it  invalid,  but  to  the  extent  that  it  imposes  a  penalty  it  is  void  1160 

^0.  the  fact  that  such  ordinance  does  not  provide  for  an  appeal  does 
not  invalidate  it,  but  if  the  assessing  tribunal  acts  without  war- 
rant of  law,  or  assesse?  to  the  taxpayer  property  that  did  not 
belong  to  him,  or  if  for  any  reason  the  taxpayer  is  not  legally 
liable  to  pay  the  tax,  the  courts  are  open  to  him  notwithstand- 
ing the  assessment 1160 

21.  the  act  of  a  city  council  in  assessing  omitted  property  is  purely 
lailoiaterial  ulthovgh  it  has  luized  certain  difioretion  as  to  find* 
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ing  values  and  the  like,  iwhich   is  not  reviewable,  and  which 

quality  is  sometimes  called  judicial 1160 

92.  the  fact  that  Kentucky  Statutes,  section  3688,  requires  that  all 
ordinances  be  published,  it  does  not  follow  that  it  would  devolve 
upon  the  city,  when  its  tax  levy  ordinances  are  called  into  ques- 
tion, to  prove  that  they  had  been  published.  The  presumption 
of  law  that  public  ofiScers  have  done  their  duty  applies,  and  it  is 
upon  the  one  attacking  the  ordinance  to  show  affirmatively  and 
satisfactorily  that  it  has  not  been  published 1150 

23.  in  this  action  it  is  held  that  the  passing  by  the  legislature  of  the 

act  of  May  6,  1898  (Kentucky  Statutes,  section  4186),  had  the  ef- 
ect  to  amend  the  act  of  May,  1890,  in  relation  to  creation  of  road 
districts  in  Kenton  county  for  traction  turnpikes,  and  the  two  acts 
must  be  construed  and  considered  as  one  consistent  whole.  And 
when  any  liabilities  were  created  and  assumed  after  the  net  of 
May  6,  1898,  took  effect,  it  must  be  presumed  that  they  were 
created  and  assumed  under  the  act  of  1890  as  modified  by  the 
genera]  act  of  1898 1173 

24.  Kentucky  i::tatutes,  section  4186,  was  not  intended   to  be  retro- 

spective in  its  operation,  but  was  intended  to  change  the  effect 
and  operation  of  the  act  of  1890  from  that  date.  Whether  or  net 
the  general  assembly  has  the  power  to  enact  a  law  shifting  the 
liabilities  owing  by  one  peigon  and  placing  them  upon  another 
without  his  consent  Is  expressly  not  decided.  Section  4186  is  not 
in  conflict  with  section  171  of  the  Constitution,  and  the  costs  of 
constructing  roads  in  Kenton  county  should  be  paid  for  ns  re- 
quired by  the  aforesaid  acts.  The  legislature  had  the  power  to 
pass  this  act,  and,  to  the  extent  named,  it  Is  valid 1173 

25.  three  suits  were  pending  by  appellee  against  the  owners  of  a  cer- 

tain lot,  the  object  being  to  enforce  its  lien  for  taxes.  A  judg- 
ment was  rendered  in  one  and  appellant  at  the  sale  thereunder 
purchased  the  property.  Afterwards  the  city  amended  its  peti- 
tion in  the  other  two  cases  making  appellant  a  party  and  pray- 
ing for  a  judgment  for  the  enfoiceinent  of  the  lien.  Held — The 
provision  in  the  judgment  that  **said  sale  shall  be  made  subject 
to  the  liens  for  unpaid  State  taxes,  and  unpaid  taxes  due  or  to  be- 
come due  the  city  of  Louisville  on  said  property,  and  not  recovered 
by  this  judgment,  rendered  the  property  subject  to  the  lien  for 
unpaid  taxes 614 

26.  section  8006.  Kentucky  Statutes,  which   provides  that  **when  an 

action  heretofore  or  hereafter  brought  under  this  or  the  follow- 
ing sections  is  still  pending  or  undetermined,  a  new  action  upon 
subsequent  accruing  taxes  may  be  brought,  and  either  action 
may,  in  the  discretion  of  the  court,  be  carried  to  judgment  sep- 
arately, and  a  sale  may  be  had  under  the  judgment  therein  of 
sufficient  property  to  satisfy  the  same,  giving  the  purchaser  a 
title  free  from  tax  liens  set  up  in  other  causes,"  will  not  relieve 
appellant  of  the  Hens  in  the  other  actions  in  which  he  was  made 
a  party  because  he  can  not  claim  both  under  and  against  the 
judgment  at  the  same  time,  and  having  made  his  purchase  sub- 
ject to  the  lien  of  the  city  he  can  not  afterwards  claim  that  he 
holds  free  of  that  lien 514 

27.  under  Kentucky  Statutes,  section   4148,  providing  that  a  penalty 

of  6  per  cent,  shall  be  collected  by  the  sheriff  of  persons  falling 
to  pay  their  tax  by  the  first  day  of  December,  after  it  is  due,  it 
is  the  duty  of  the  sheriff  to  collect  such  penalty  as  well  as  the 
principal,  and  such  penalty  is  the  property  of  the  county,  and 

the  sheriff  must  account  for  It  on  his  official  bond 623 

TELEGRAM— 

1.  the  fact  that  a  telegram  announcing  a  son's  illness  was  unreason- 

ably delayed  in  its  tiansmlssion  and  delivery  will  not  entitle  the 
father  to  damages  for  mental  suffering  in  not  seeing  his  son 
fciefore  his  death  where  the  evidence  falls  to  show  that  he  could 
have  reached  his  son  before  his  death  if  there  had  been  no  delay.  244 

2.  in  an  action  for  damages  for  delay  in  the  transmission  or  delivery 

of  a  telegram  announcing  the  illness  of  a  son,  the  burden  Is  on 
the  plaintiff  to  prove  not  only  the  negligence  in  its  transmission 
and  delivery,  but  that  such  negligence  was  the  proximate  cause 
oX  the  failure  of  the  parent  to  zeacE  the  son  before  bia  death 844 


^^ 
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3.  in  an  action  in  this  State  for  the  negligent  tran Emission  or  deliv- 

ery of  a  telegram  from  another  State  to  this  State,  damages  for 
mental  suffering  may  be  recovered  in  this  State,  although  the 
laws  of  the  State  from  which  it  was  sent  do  not  allow  a  recovery 
for  mental  suffering  unless  accompanied  by  physical  injury 244 

4.  where,  in   an   action   against  a  telegraph    company,  the  petition 

alleges  that  the  plaintiff  addressed  a  telegram  to  a  lumber  dealer, 
offering  to  sell  him  lumber  at  136  per  1,000  feet,  and  by  negli> 
gence  of  the  company  the  telegram  transmitted  read  $25  instead 
of  135,  and  that  the  lumber  was  delivered  to  the  purchaser  before 
the  mistake  was  discovered,  whereby  thB  plaintiff  lost  1494.10. 
the  difference  in  the  price  of  the  bill  of  lumber  at  986  instead  of 
186  per  1,000  feet,  for  which  difference  the  plaintiffs  ask  judg- 
ment against  the  company.    The  petition  states  a  cause  of  action 

for  which  the  company  is  liable 840 

6.  the  question  of  proper  diligence  in  the  delivery  was  properly  sub- 
mitted to  the  jury 480 

6.  the  contract  for  the  nondelivery  of  a  telegram  must  be  construed 

under  the  law  of  the  State  where  it  is  received 480 

7.  two  telegrams  when   read   together,  meant:  Father  is  dead.     Can 

you  come.  Answer  must  have  been  so  understood  by  appellee's 
agent  and  by  appellant,  and  by  reason  of  the  delay  in  appellee's 
agent  in  their  prompt  dt'livery  appellant  was  prevented  from  see- 
ing her  father  before  his  burial,  for  which  she  was  entitled  to 
recover  damages  for  injury  to  her  feelings 669 

8.  where  a  telegram  is  sent  for  a  sick  person  summoning  medical  aid 

for  him,  the  meritorious  cause  of  action  is  in  the  sick  person  for 
the  negligence  in  the  sending.  He  may  recover  for  his  pain  and 
suffering  endured  by  reason  of  the  negligence  in  sending  the 
message,  but  no  recovery  can  be  bad  by  his  father  or  other  rela- 
tives tby  reason  of  such  suffering 669 

9.  in  an  action  for  damages  for  failure   to  deliver  a   telegram    sent 

from  Radnor,  W.  Va.,  to  Catlettsburg,  Ky.,  thirty  miles  away, 
between  13  and  1  o'clock  p.  m.  and  not  delivered  until  8  o'clock 
of  the  same  day,  on  which  the  company  relied  on  the  free  limits 
rule  as  a  defense,  the  sendee  residing  two  and  one-half  miles 
from  Catlettsburg,  it  was  error  in  the  court  to  submit  to  the 
jury  the  question  as  to  the  reasonableness  of  the  free  delivery 
rule.  The  facts  being  undisputed  the  reasonableness  of  the  rule 
was  a  question  for  the  court,  and  the  rule  was  certainly  reason- 
able as  to  one  who  lived  two  and  one-half  miles  away 976 

10.  in  an  action  for  delay  for  failure  to  deliver  a  telegram  for  a  oast- 
ing  to  run  a  sawmill,  by  which  the  operation  of  the  sawmill  was 
delayed  several  days,  the  measure  of  damages  is  the  pioSts  which 
the  plaintiffs  would  have  earned  by  ordinary  diligence  in  the 
operation  of  the  mill  if  the  telegram  bad  been  delivered  in  proper 

time  975 

11.  where  there  was  evidence  from  which  the  jury  might  have  inferred 
that  plaintiffs  could  have  done  all  their  sawing  notwithstanding 
the  delay  by  the  time  their  lease  expired,  in  about  twelve  days 
thereunder,  the  jury  should  have  been  instructed  that  if  the 
plaintiff,  by  ordinary  diligence,  could  have  gotten  the  casting  in 
time  to  have  done  all  their  sawing  before  the  end  of  their  lease, 

then  no  loss  of   profits  Ehoiild  be  recovered 975 

12.  in  an  action  against  a  telegraph  company  by  an  aunt  of  deceased, 
to  recover  damages  for  mental  sunering  caused  by  having  to 
keep  the  corpse  two  days  and  nights  by  reason  of  the  delay  of 
the  company  in  sending  telegrams  to  relatives  of  the  deceased, 
while  .the  court  properly  struck  out  so  much  of  the  petition  as 
sought  to  recover  for  mental  suffering,  leaving  alone  the  ques- 
tion of  nominal  damages,  it  was  error  in  the  court  to  then  sus- 
tain a  special  demurrer  to  the  petition  for  want  of  jurisdiction 
of  the  amount  in  controversy,  as  the  plaintiff  was  entitled  to 
have  the  question  adjudicated,  altliough  the  court  is  of  the  opin- 
ion that  there  is  no  merit  in  her  claim 999 

TRLEPHONES— See  Contracte,  21. 

TKLEPHONK  COMPANIK.-!;- 

section  163  of  the  Constitution  prohibits  the  erection  by  telephone 
companies  of  "poles,  posts,  etc.,  along,  over,  under  or  across  the 

VUoetfl  of  ft  city  or  town  without  the  ooDBeot  of  bucIi  vlty  or 
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town.'*  Section  8600,  Kentucky  Statutes,  part  of  the  charter  of 
towns  of  the  eiztb  olaes,  provides  that  "no  order  or  resolution 
granting  any  franchise  shall  te  passed  ty  the  board  of  trustees 
within  nve  days  after  its  introduction,  nor  at  any  other  than  a 
regular  meeting.'*  At  a  special  meeting  of  the  board  of  trustees 
of  the  town  of  Hartford.  Ky..  September  1,  1808.  the  following 
resolution  was  passed:  ^ 'The  Cumberland  Telephone  and  Tele- 
graph Co.  made  application  for  the  privilege  to  set  their  posts 
and  run  their  telephone  lines  through  the  streets  of  Hartiord, 
Ky.,  which  privilege  was  granted."  Held— That  this  resolution 
is  void,  first,  because  it  was  not  required  to  lay  over  five  days 
from  the  time  it  was  introduced;  second,  because  it  was  passed 
at  a  special  meeting  of  the  board  of  trustees,  and,  therefore,  oon- 
ferred  no  right  whatever  upon  the  appellee 82 

TENANT  IN  POSSESSION— See  Lands- 

a  tenant  in  possession  of  real  estate,  whether  hoknng  for  life  or 
claiming  the  fee,  is  bound  for  the  taxes  thereon,  and  the  posses- 
sion of  such  tenant  Is  not  adverse  to  the  remaindermen  who 
claim  under  the  will  after  the  death  of  the  life  tenant 124 

TIMBER— See  Lands,  3— 

where  a  written  contract  is  made  for  the  sale  of  all  the  timber  on  a 
tract,  to  be  removed  therefrom  in  fifteen  months,  the  purchaser 
acquired  no  right  to  cut  or  remove  any  timber  from  said  land 
after  the  expiration  of  fifteen  months  from  the  date  of  the  con- 
tract   838 

TIME— See  Contracts,  88. 

TITLE— See  Lands,  1 ;  Pleading.  1. 

TRAUE-MARK- 

1.  in  an  action  by  a  distilling  company  for  damages  for  an  infringe- 

ment of  its  trade-mark  as  a  manufaoturei  of  whisky,  and  for  an 
Injunction  and  accounting  of  profits  alleged  to  have  been  made 
by  the  defendant  thereby,  it  wag  proper  for  the  lower  court  to 
require  the  plaintiff  to  elect  whether  it  would  prosecute  its  action 
for  an  injunction  and  profits,  or  for  damages,  as  an  injunction 
and  profits  could  be  had  in  an  equitable  proceeding,  while  dam- 
ages for  the  simulation  of  its  whisky  is  properly  a  common  law 
action  as  In  other  cases  for  fraud 626 

2.  where  a  partnership  was  formed  by  E.  H.  T.,  Jr.  &  Sons,  for  dis- 

tilling whisky,  which  was  advertised  and  known  as  the  *'01d 
Taylor"  whisky,  and  said  firm  made  an  assignment,  and  was 
succeeded  by  the  same  parties,  under  the  corporate  name  of  E. 
H.  T..  Jr.  &  Sons.  Co..  which  continued  to  make  and  advertise 
their  product  as  the  "Old  Taylor"  whisky,  it  must  be  presumed, 
nothing  to  the  contrary  appearing,  that  the  debts  of  the  firm 
were  settled,  and  that  the  ** brand,"  as  the  property  of  the  part- 
ners, reverted  to  them,  and  they  had  the  right  to  use  it  in  the 
name  of  the  corporation  which  they  subsequently  formed 625 

3.  where  an  application  was  made  by  the  firm  which  appellants  suc- 

ceeded to  register  its  trade-mark,  "Old  Taylor,"  was  rejected  by 
the  patent  ofiSce  because  of  a  prior  use  of  the  brand,  and  later  the 
firm  made  another  application  which  was  granted,  in  which  they 
Eaid:  "Our  trade-mark  consists  of  the  arbitrary  word — symbol 
'E.  H.  Taylor,  Jr.  &  Sons,'  being  a  script  fac  simile  of  the  sig- 
nature of  our  firm  name  by  the  senior  member  thereof,"  the 
trade-mark  of  the  firm  did  not  conslEt  in  the  words  "Old  Tay- 
lor," but  it  was  abandoned  for  the  one  registered,  and  as  it  is 
not  claimed  that  defendant  has  infringed  the  registered  trade- 
mark, so  much  of  the  action  as  sought  an  Injunction  to  restrain 
the  defendant  from  Infringing  plaintiff's  trade-mark,  or  on  ac- 
count of  profits  therefor,  was  properly  dismissed  by  the  circuit 
court 625 

4.  it  appearing  from   the  evidence  that  appellant  (defendant)  was 

not  a  distiller,  but  a  blender  of  whiskys.  and  that  he  intention- 
ally labeled  and  advertised  his  whisky  as  "Old  Kentucky  Tay- 
lor," but  not  as  blended  goods,  and  as  the  whisky  of  appellant 
(plaintiff)  had  attained  a  high  reputation  as  a  pure  Kentucky 
distilled  whisky,  the  sellings  by  appellee  of  his  blended  whisky 
was  a  violation  of  appellant's  rights  which  can  not  be  sanctioned. 
The  appellee  may  properly  sell  his  brand  of  "Old  Kentucky  Tay- 
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lor,'*  provided  he  so  fraroeR  his  advertieements  as  to  show  that  it 
is  a  blended  whisky  but  he  can  not  be  allowed  to  impose  on  the 
public. a  cheaper  article,  and  thus  deprive  appellant  of  the  fruits 
of  its  energy  and  expenditures,  by  selling  his  blended  whisky 
under  labels  or  advertisements  which  conceal  the  true  character 
of  the  article.  So  much  of  appellant's  action  as  sought  damages 
having  been   dismissed   without  prejudice,  the  only  remedy  to 

which  it  is  entitled  is  an  injunction  as  indicated 6S6 

TRADE  NAME— See  Fire  Insurance,  8. 
TRANSORIPTS- 

the  settled  rule  of  this  court  is  that  the  clerk  of  the  circuit  court 
must  furnish  the  appellant  with  a  transcript  of  the  record  where 
he  is  a  poor  person  and  unable  to  pay  for  it,  and  it  is  the  duty  of 
the  circuit  judge  to  direct  the  stenographic  reporter  to  furnish 
appellant  a  transcript  of  his  notes  of  the  testimony  heard  on  the 
trial  wheresit  is  shown  that  such  appellant  is  a  poor  person  and 
unable  to  pay  lor  it,  and  a  failure  to  do  so  is  subject  to  review 

in  this  court 1170 

TRESPASSER-See  Railroads,  55. 
TKESPASS- 

1.  in  an  action  by  a  land  owner  against  a  city  to  restrain  it  from 
digging  a  ditch  across  his  land,  a  defect  in  the  petition  in  fall- 
ing to  specify  the  ofScers  and  agents  of  the  city  who  had  entered 
upon  the  land,  was  cured  by  the  answer  of  the  city  claiming  a 
prescriptive  right  to  the  land  over  which  the  ditch  was  to  be  con- 
structed  1086 

9.  while  the  city  had  been  in  possession  of  a  narrow  ditch  used  for 
carrying  water  from  the  city  for  many  years  as  a  claim  of  right, 
gave  it  the  right  to  clean  it  out  and  maintain  it  in  its  previous 
condition,  it  has  no  right  to  double  its  width  and  depth  and  thus 

take  from  the  plaintiff  additional  property 1088 

TRIAL  COURT- 

1.  a  judgment  was  rendered  on  April  9,  1904,  on  a  trial  bv  the  court 
without  a  jury,  which  concluded  with  the  words:  "The  defend- 
ant excepts  and  prays  an  appeal  to  the  Court  of  Appeals,  which 
is  granted."  On  April  11  the  defendant  filed  grounds  and  moved 
the  court  for  a  new  trial,  which  was  overruled  and  sixty  days' 
time  given  to  file  bill  of  exceptions,  but  no  appeal  was  then 
granted.  The  bill  of  exceptions  was  filed  on  July  9.  On  August 
5  defendant  executed  an  appeal  bond  and  a  supersedeas  was 
issued.  On  September  1  an  administrator  was  appointed  for  de- 
fendant, who  had  died  after  the  execution  of  the  appeal  bond. 
On  January  16,  1905,  an  order  of  revivor  was  entered  in  the  cir- 
cuit court  in  the  name  of  the  administrator,  and  he  was  then 
granted  an  appeal  to  this  court  from  the  judgment.  On  March 
31  he  filed  the  transcilpt  with  the  clerk  of  this  court  and  an  ap- 
peal was  granted  him  and  the  appearance  of  the  appellee  was 
entered.  On  April  26  an  agreed  order  of  revivor  was  made  in 
this  court,  appellee  entering  her  appearance  and  consenting 
thereto.  On  May  9  appellee  filed  notice  and  entered  a  motion  to 
dismiss  the  appeal  granted  by  the  circuit  court  because  the  record 
was  not  filed  in  this  court  twenty  days  before  the  second  term 
after  the  granting  of  the  appeal.  Held— That  though  defendant 
had  been  granted  an  ap|ieal  on  April  9.  the  entry  of  his  motion 
for  a  new  trial  was  an  abandonment  of  the  appeal  which  had 
been  granted,  and  the  appeal  bond  and  .supersedeas  executed  on 
August  6  were  void,  as  the  evident  purpose  of  the  defendant  was 
not  to  appeal  from  the  judgment,  but  from  the  order  refusing 
him  a  new  trial.  The  circuit  court  had  lost  jurisdiction  over  the 
case  in  January,  1905,  and,  therefore,  appellant  properly  filed  his 
record  with  the  clerk  of  this  court  and  had  an  appeal  granted 
here.  Appellee  having  entered  her  appearance  to  the  appeal  the 
case  stands  regularly  on  the  docket  for  hearing,  and  the  motion 
of  appellee  to  dismiss,  with  damages,  the  appeal  granted  by  the 

circuit  court  is  overruled 1059 

2.  the  bill  of  exceptions  was  filed  within  the  time  allowed  by  the 
court,  the  appeal  which  had  been  previously  granted  had  been 
abandoned  by  the  motion  for  a  new  trial,  the  court  had  power 
under  the  Code  when  it  overruled  the  motion  for  a  new  trial  (o 
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gWe  time  for  the  tiling  of  the  hill  of  ezceptloDS  not  beyond   a 
da;  in    the  next  term,  and   the   time  given  was   not  l)ejond  the 
limit  thus  fixed,  and  appellee's  motion  to  strike  out  the  bill  of 
exceptions  is  overruled  .   1059 

TRIAL  BY  JURY— See  Municipal  Corporations,  5. 

TRU5=TEES-See  Schools,  9,  10. 

TRUSTS  AND  TRUSTEES— See  Lunntlcs,  5;  Wills,  19,  23.  31.  32;  Part- 
nershlps.  6. 

TURNPIKES— See  Taxation— 

1.  where  parties  owning  bonds  issued  bj  a  turnpike  company  for  its 

construction  sued  the  turnpike  company  and  the  county,  after  a 
sale  of  the  turnpike  to  the  county  under  the  free  turnpike  act  of 
March  17,  1896,  asking  to  subject  the  road  to  the  payment  of  such 
bonds,  and  more  than  five  years  after  such  sale  and  transfer  filed 
an  amended  petition,  alleging  that  the  turnpike  company,  while 
indebted  to  plaintiffs  and  insolvent,  without  valuable  considera- 
tion and  with  intent  to  defraud  plaintiffs  in  the  collection  of 
their  debt,  conveyed  to  the  county,  by  writing,  all  the  property 
of  the  company,  which  the  county  has  received  and  has  since 
URed  and  operated,  such  amendment  was  an  abandonment  of  the 
original  action,  and  sets  up  a  new  action,  which  shows  on  its 
face  that  it  is  barred  by  the  five  years'  statute  of  limitation 542 

2.  a  sale  of  a  turnpike  road  made   under  the  free  turnpike  act  of 

March  17,  1896,  where  a  majority  of  the  voters  and  taxpayers 
have  voted  in  favor  of  such  sale,  is  not  in  violation  of  Kentucky 
Constitution,  section  208,  prohibiting  a  corporation  from  selling 
or  leasing  its  franchise  so  as  to  relieve  the  franchise  or  property 
held  thereunder  from  corporate  debts 642 

USURY— See  Interest,  8;  Liens,  7;  Mortgages,  5 — 

the  contract  having  been  adjudged  to  be  a  mortgage  and  not  a  sale, 
appellant  is  entitled  to  only  6  per  cent  interest  on  his  debt 231 

VARIANCE— See  Account,  4— 

i«  the  settlement  of  complicated  accounts  a  variance  between  the 
pleading  and  proof  of  certain  items  is  not  material  where  the 
form  of  the  plea  is  not  objected  to  unless  the  party  complaining 
was  misled  thereby  to  his  prejudice 400 

VENUE- 

on  trial  of  defendant  for  murder  where  the  trial  was  held  in  the  city 
of  Louisville  and  the  evidence  showed  the  offense  was  committed 
at  the  Louisville  &  Nashville  railroad  depot,  on  the  corner  of 
Tenth  and  Broadway  streets,  in  said  city,  the  evidence  was  suffi- 
cient to  authorize  the  jury  to  find  that  the  offense  was  committed 
in  Jefferson  county 219 

VERDICT— See  Actions,  15;  Criminal  Law;  Master  and  Servant,  6— 
1.  if  the  verdict  of  the  jury  be  so  inadequate  in  form  or  substance, 
or  its  language  so  indefinite  or  ambiguous  as  to  make  its  mean- 
ing uncertain,  the  jury  should  be  required  to  perfect  it.  and  this 
may  be  done  by  them  in  the  presence  of  the  court  and  under  its 
direction,  or  after  returning  to  the  jury  room,  or  it  may  be  done 
by  the  court  in  the  presence  of  the  jury  and  with  their  approval.  171 
9.  a  verdict  of  a  jury  in  a  criminal  case  for  maliciously  striking 
with  a  deadly  weapon  with  intent  to  kill,  which  reads  as  follows: 
•*We,  the  jury,  find  the  defendant  guilty,  fix  his  punishment 
three  years  in  pen."  though  awkwardly  expressed,  is  not  so  de- 
fective as  to  affect  its  validity 171 

3.  where  one  was  assaulted  in   the  night  time  and  knocked  uncon- 

scious at  his  front  sate  with  a  weapon,  on  the  trial  of  his  assail- 
ant for  malicious  striking  with  intent  to  kill  it  was  not  error  in 
the  court  to  admit  evidence  that  after  the  injured  man  regained 
conecioQsnees  he  discovered  that  %4z  in  money  had  been  taken 
from  his  pocket  after  he  was  stricken,  as  such  taking  was  a  part 
of  the  res  gestae , 171 

4.  a  verdict  as  follows:  "We,  of  the  jury,  find  for  the  plaintiff  11,800. 

Morris  Sheets,  Foreman,"  was  sufficient  to  support  a  judgment 
for  11,800  for  the  plaintiff,  where  the  bill  of  exceptions  shows  it 
to  have  been  read  by  the  clerk  as  of  that  amount;  that  the  jury 
reported  they  had  agreed,  and  informed  the  court  that  it  was 
their  verdict,  there  being  no  objection  as  to  the  form  of  the  ver- 
dict at  the  time  it  was  returned,  nor  any  motion  made  to  correct 
the  order  book  until  the  day  after  it  was  signed  by  the  judge....  1065 
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5.  the  ^erdint  was  in  such  form  that  the  court  could  tell  from  its 
ooDtents  the  intention  of  the  jury,  and  it  being  assented  to  by 
the  jury  was  ample  warrant  for  entering  judgment  upon  it 1065 

VERIFICATION-See  Actions,  14. 

VICIOUS  DOG— See  Actions,  9— 

1.  where  a  vicious  dog  known  to  be  so  by  the  owner  was  allowed  to 

run  at  large,  went  upon  the  premises  of  another  and  bit  and 
mangled  a  child,  which  suffered  great  pain  therefrom  for  thirty- 
five  days,  when  she  died  from  the  injuries  the  cause  of  action  for 
her  pain  and  suffering  survived  to  her  administrator  and  not  to 
her  parents,  and  a  plea  by  the  defendant  of  a  settlement  and 
compromise  with  the  parents  of  the  child  for  the  damages  is  no 
defense  to  an  action  by  the  administrator 167 

2.  while  the  parents  of  the  child  had  a  cause  of  action  against  the 

owner  of  the  dog  at  the  time  of  the  alleged  compromise  for  nurs- 
ing and  medical  bills  bestowed  and  incurred  in  endeavoring  to 
cure  the  child,  they  had  no  claim  for  compensation  for  her  pain 
and  suffering  caused  by  the  injury  to  her  by  the  dog 167 

VOLUNTARY  MANSLAUGHTER— See  Criminal  Law,  17- 

where  the  defendant  relied  upon  insanity  as  his  defense  and  there 
was  no  evidence  tending  to  show  any  angry  altercation  between 
defendant  and  the  deceased  at  the  time  of  the  killing,  or  that 
deceased  said  or  did  anything  tending  to  insult  or  assault  defend- 
ant, the  court  did  not  err  in  failing  on  the  trial  to  give  the  jury 
an  instruction  on  voluntary  manslaughter 980 

VOTES— See  Local  Option,  6. 

WAIVER— See  Sales  of  Personalty,  8. 

WARNING  ORDER— 

where  the  affidavit  for  a  warning  order  was  made  on  the  27th  of 
January,  and  the  order  made  on  the  80th  of  January,  following, 
the  delay  of  three  days  was  not  an  unreasonable  one,  and  it 
should  not  be  presumed,  in  the  absence  of  proof  to  the  contrary, 
that  a  resident  of  Chicago,  who  was  at  home  on  the  former  date, 
should'  be  in  this  State  on  the  latter 793 

WARRANTY— See  Contracts,  80;  Lands,  42— 

in  an  action  for  damages  for  breach  of  warranty  in  the  sale  of  a 
horse,  where  the  uncontradicted  evidence  shows  the  sale  was 
made,  it  was  proper  for  the  court  in  the  instruction  to  the  jury 
to  assume  that  the  sale  was  made,  and  to  submit  only  the  ques- 
tion whether  or  not  there  was  a  warranty 1018 

WILLS— See  Conduct  of  attorney  ;  Lunatics,  4— 

1.  Mrs.  Belle  Lee's  will  bequeathed  her  property  to  her  four  children, 

naming  then;,  which  estate  was  left  her  in  trust  by  her  father, 
with  power  to  dispose  of  it  by  will.  She  provided  that  the  property 
should  be  equally  divided  among  her  children  and  be  kept  iu 
trust  by  the  Fidelity  Trust  Co.,  or  any  other  trust  company  pre-  J 
f erred  by  them,  and  she  further  provided  that  if  any  of  her  chil- 
dren die  without  issue  then  the  portion  of  the  one  so  dying  shall 
revert  to  her  estate  for  the  benefit  of  her  llvinff  heirs.  Held — 
From  the  Instrument  it  is  clearly  apparent  that  she  intended  the 
property  to  be  kept  in  trust  .that  her  children  should  have  the 
privilege  of  selecting  the  trust  company,  and  that  should  any  of 
them  die  without  issue  such  shares  should  revert  to  the  estate 
for  the  benefit  of  the  living  heirs.  The  instrument  is  so  clearly 
expressed  that  there  is  little  room  for  the  application  of  the 
technical  rules  ef  construction 64 

2.  the  evidence  of  one  that  testator  stated  before  she  made  her  will 

that  she  would  never  tie  her  property  up  as  her  father  tied  his 
up,  can  not  be  considered  in  construing  the  will.  The  rights  of 
the  parties  must  be  determined  from  the  will  itself,  and  not 
from  testator's  oral  statements  as  to  what  kind  of  a  will  was  in- 
tended to  be  made 64 

8.  where  a  will  provided  that  the  remainder  of  an  estate  should  be 
equally  divided  among  the  descendants  of  Bullock  at  the  time  of 
his  death,  the  judgment  in  this  action  decreeing  a  division  and 
settlement  among  his  descendants  (he  is  still  living),  was  errone- 
ous, because  it  is  impossible  at  this  time  to  know  which  of  his 
children  will  survive  him i«.  W 
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4.  by  the  will  of  John  B.  Carpenter  the  following  trust  was  created : 

*'6.  I  direct  the  share  of  my  son,  £.  A.  Carpenter,  to  be  paid  into 
the  hands  of  a  trustee  to  be  appointed  bj  the  Hart  County  Court, 
to  be  used  for  his  benefit  and  to  keep  him  from  want,  but  that 
it  be  not  paid  into  his  hands."  A  trustee  having  been  appointed 
under  the  will,  the  cestui  oue  trust  has  instituted  this  action  to 
yacate  the  trust,  alleging  that  it  was  made  by  his  father  under  a 
misappzehenslon  of  plaiutiff's  physicial  and  mental  condition, 
eto.  Held— That  the  case  at  bar  presents  an  active  trust,  where 
the  trustee  has  the  sole  management  and  control  of  the  estate, 
and  the  question  involved  is  whether  evidence  aliunde  can  be  in- 
troduced to  establish  for  a  testator  a  motive  for  bis  action  when 
he  has  expressed  none  in  his  will,  and  where  his  language  is  per- 
fectly plain  and  unambiguous.  This  we  hold  can  not  be  done, 
and  the  opinion  of  this  court  in  Webster  v.  Bush,  19  Ky.  Law 
Ben. ,  666.  is  no  longer  to  be  regarded  as  authority 806 

5.  while  it  is  proper  for  the  attorney  for  the  will  to  conclude  his 

statement  to  the  jury  of  the  facts  relied  on  to  sustain  the  will, 
before  the  contestant's  attorney  makes  his  statement  the  fact 
that  the  court  permitted  the  attorney  for  the  will  to  make  an 
additional  statement  after  the  opposing  attorney  had  made  his 
statement  is  not  a  reversible  error 276 

6.  a  statement  made  by  counsel  for  the  will  in  his  argument  to  the 

Jury*  that  ''the  proof  fails  to  show,  for  twenty  years,  one  act  of 
Jndness  to  the  testator  by  any  one  of  the  contestants,'*  and 
**that  only  four  of  the  ohildren  have  appeared  in  the  action,  the 
others  having  washed  their  hands  of  the  transaction,"  are  legiti- 
mate oonduBions  from  the  evidence  and  not  objectionable 976 

7.  T.  J.  Smith  by  his  will,  among  other  devises,  made  the  follow- 

ing: "I  also  give  to  my  wife  100  shares  of  bank  stock  in  the 
Farmers  National  Bank  of  Richmond,  Ky.,  at  her  death  this 
propertv  goes  to  my  son  and  his  children.  I  also  give  to  my  wife 
during  her  life  140  acres  of  land  upon  the  Irvine  pike,  and  known 
as  the  Collins  place,  at  her  death  to  my  son  and  his  children." 
Held— That  the  word  "children,"  as  here  used,  must  be  con- 
strued as  a  word  of  purchase  and  not  limitation,  and  by  the  will 
the  testator's  wife  was  given  the  *' bank  stock"  and  ''Celling 
place"  during  her  life,  and  at  her  death  to  the  testator's  son  for 

his  life,  and  at  his  death  to  his  children 962 

8/Kentuoky  Statutes,  section  4820,  provides  that  no  will  shall  be 
valid  unless  it  is  in  writing,  with  the  name  of  the  testator  sub- 
scribed thereto,  and  section  468  provides  that  when  the  law  re- 
quires any  writing  to  be  signed,  ft  shall  not  be  deemed  to  be 
signed  unless  the  signature  be  snbscribed  at  the  end  or  close  of 
such  writing.  Where  a  testatrix  in  making  her  will  placed  her 
signature  at  close  of  the  substantial  provisions  of  the  document, 
and  the  writing  as  signed  is  suiBcient  to  effectuate  the  intention 
of  the  partv  signing  it  the  statute  is  substantially  complied  with 
although  there  may  be  words  following  the  signature  which  are 
nnesaential  to  the  validity  of  the  will 867 

9.  Anna  Maria  Schwer  owning  an  estate  of  something  like  116,000 

died  leaving  it  all  to  a  daughter  except  1160  each  to  the  four  chil- 
dren of  her  deceased  son,  and  1100  to  their  mother.  The  daugh- 
ter and  the  four  grandchildren  were  her  only  heirs  at  law.  The 
paper  was  admitted  to  probate,  but  upon  appeal  to  the  circuit 
court  the  jury  found  it  not  to  be  her  will.  The  son's  widow  and 
children  had  nothing  but  a  home  worth  11,000,  and  it  not  fully  * 

Said  for.  There  was  proof  showina  the  testatrix  to  be  seventy- 
ve  years  of  age ;  that  she  was  obildish  and  bad  to  be  looked 
after  like  a  child;  that  she  did  not  realize  what  was  going  on 
about  her,  and  was  not  deemed  by  her  family  as  competent  to  be 
trusted  on  the  street  some  time  before  her  death.  There  was 
other  evidence  sufficient  to  support  the  will,  but  the  question 
*  was  for  the  jury.    There  was  no  sufficient  reason  shown  for 

giving  the  bulk  of  the  estate  to  the  daughter,  to  the  exclusion  of 
her  dead  son's  ohildren,  and  there  being  no  error  in  the  admis- 
sion or  rejection  of  the  evidence  the  verdict  will  not  be  disturbed .  886 

10.  the  will  in  controversy  is  silent  as  to  the  period  of  distribution 

except  It  Is  provided  that  "when  the  eldest  child  attains  the  age 

vol.  27—7 
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of  21  years,  or,  being  a  daughter,  marrleB,  I  antborlze  the  tms- 
tees  for  the  time  being,  acting  under  this  will,  to  appoint  three 
competent  persons  to  appraise  and  ^alue  the  whole  of  my  prop- 
erty, and  to  partition  and  divide  the  same  among  such  of  my 
children  as  may  be  then  living, "  the  trust  will  endure  until  it 
has  been  terminated  by  act  of  the  parties,  or  a  court  of  competent 
jurisdiction,  and,  therefore,  the  contract  and  deed  for  the  mining 
property  sold  appellant  by  the  trustees  was  not  beyond  the  power 
conferred  upon  them  by  the  will.. G96 

11.  it  is  as  necessary  in  order  to  have  testamentary  capacity  for  one 

to  have  such  sensibilities  as  will  enable  him  to  know  the  obliga- 
tions he  owes  to  the  natural  objects  of  his  bounty,  as  it  is  for 
hhn  to  have  the  capacity  to  know  the  nature  and  value  of  his 
estate  and  a  fixed  purpose  to  dispose  of  it 607 

12.  on  the  trial  of  a  will  contest,  though  the  evidence  showed  that 

the  testator  had  the  mind  to  know  his  estate  and  the  nature  and 
value  of  it,  but  had  a  fixed  purpose  to  give  his  children  as  little 
interest  in  it  as  possible,  and  that  his  aversion  to  his  children 
was  such  that  he  did  not  know  the  obligation  he  was  under  to 
them,  there  was  abundant  evidence  tending  to  show  a  lack  of 
testamentary  capacity  to  justify  the  court  in  submitting  the  case 
to  the  jury,  and  a  verdict  of  the  jury  against  the  will  is  not  fla- 
grantly against  the  weight  of  the  evidence 607 

18.  the  testator  by  his  will  directed  that  his  farm  be  sold  and  the 
pioceeds  divided  between  his  three  children,  after  the  payment 
of  a  named  sum  to  his  widow,  and  concluded  with  the  following 
words:  "The  estate  so  willed  above,  should  any  of  the  heirs  die 
without  heirs,  is  to  be  divided  amongst  the  survivors;  and  should 
tbey  all  die  without  heirs,  it  is  to  be  divided  amongst  my  brothers 
and  sisters,  or  their  children."  Held— That  this  must  refer  to 
the  death  of  the  devisees  without  children  before  the  division  of 
the  estate 648 

14.  in  a  devise  of  the  remainder  of  his  estate  to  his  three  children 
Thomas  A.  Courtney,  Paulina  Smith  and  Oima  E.  Courtney, 
the  will  provides:  **Pau]ina  Smith  may  use  the  estate  so  willed 
to  her  but  at  her  death  it  is  to  go  to  her  bodily  heirs.**  Held— 
That  this  can  not  refer  to  her  death  in  the  testator's  lifetime,  or 
before  the  division  of  the  estate,  but  as  the  estate  devised  was 
money,  the  testator  intended  that  his  daughter  should  use  the 
money  as  she  pleased,  and  if  any  of  it  was  left  at  her  death, 

which  could  be  identified,  it  was  to  go  to  her  children 642 

16.  W.  F.  Norton,  Jr.,  by  bis  will  devised  to  his  two  cousins,  Marr 
Morton  and  Qabriel  Morton,  his  * 'family  home,"  on  Fourth 
street,  in  Louisville,  Ky.,  and  everything  contained  therein,  also 
two  stores  in  Paducah,  Ky.,  the  income  from  the  stores  to  be 
used  in  paying  taxes  on  the  stores  and  on  the  family  home,  and 
the  remainder  of  said  income  for  the  maintenance  of  the  family 
home,  and,  if  deemed  necessary  by  his  executors,  said  Paduoab 
stores  should  be  sold  and  the  proceeds  deposited  as  a  fund  to  be 
used  only  for  the  maintenance  of  said  family  home,  and  in  the 
event  of  the  death  of  either  of  the  devisees,  Gabriel  Morton  or 
Mary  Morton,  the  interest  of  the  one  dying  to  belong  to  the  other, 
and  if  Gabriel  should  be  the  last  to  die,  said  home  should  go  to 
his  daughter,  Gabrielle,  and  if  Mary  Morton  should  be  the  last 
to  die,  said  home  should  go  to  her  half-sister,  Aldlne  Morton. 
In  an  action  hy  Mary  Morton,  one  of  the  two  devisees,  against 
Gabriel  Morton,  Aldlne  Morton,  Gabrielle  Morton,  who  is  an  in- 
fant under  fourteen  years  of  age,  and  the  Fidelity  Trust  and 
{Safety  Vault  Co.,  guardian  for  Gabrielle  Morton,  for  a  construc- 
tion of  the  will  and  a  sale  of  the  real  estate  devised,  Held— That 
under  the  will  Mary  Morton  and  Gabriel  Morton  took  a  Joint 
life  estate  in  the  property  devised,  the  interest  of  the  one  first 
dying  to  go  to  the  other  for  life  only,  with  the  remainder  in  fee 
as  to  the  whole,  to  Aldine  Morton  in  case  Mary  Morton  should 
survive  Gabriel  Morton,  but  to  Gabrielle  Morton  if  Qabriel  Mor- 
ton should  survive  Maiy  Morton 661 

16.  where  the  testator  further  provided  in  his  will  that  the  "said 
family  home  must  never  be  mortgaged  or  sold**  if  he  intended 
thereby  to  forever  prevent  aUenAtfon  by  any  of  the  derlsees,  or 
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by  tboee  who  may  take  it  as  heirs  at  law  of  any  of  them,  snoh 
pro'vlaion  la  violatiTe  of  Kentucky  Statutes,  section  2960,  against 
perpetnitiee,  and  is  to  that  extent  void,  but  as  It  was  manifestly 
the  purpose  of  the  testator  to  prevent  the  alienation  of  the  family 

home  and  the  Paducah  stores  as  well  (unless  an  earlier  sale  of  the 

latter  should  become  necessary  for  the  maintenance  of  the  family ^^ 
home)  during  the  life  tenancy  of  Mary  Morton  and  Gabriel  Mor- 
ton, to  that  extent  It  was  reasonable  and  should  be  upheld ^661 

17.  as  the  will  does  not  authorize  a  sale  of  the  Paducah  stores  except 

upon  the  ground  that  it  should  become  necessary  In  order  to  pro- 
Tide  a  fund  for  the  maintenance  of  the  family  home,  and  its  sale       < 
for  any  other  purpose  is  forbidden   by  the  will  during  the  life 
tenancy  under  Civil  Code,  section  492,  subsections  8,  4  and  6, 
such  sale  can  not  be  made 661 

18.  by  the  will  of  Margaret  Nevlll  this  devise  was  made:  "I  desire 

that  t800  be  paid  to  my  executors  and  held  In  trust  by  them  for 
the  use  and  benefit  of  John  William  Nevlll,  son  of  John  and 
Mary  Nevill,  to  be  used  in  educating  said  John  WilllRm  Nevlll.*' 
The  executors  named  were  residuary  legatees  under  the  will. 
Nothing  waspaid  to  John  William  Nevill,  or  on  account  of  hla 
education.  He  was  under  fourteen  years  of  age  when  the  will 
was  probated,  and  died  about  three  years  thereafter.  In  a  suit 
brought  by  his  administrator  to  recover  the  legacy,  Held— That 
the  devise,  though  made  to  trustees,  was  expressly  for  the  use  of 
John  William  Nevlll:  that  the  primary  purpose  of  the  will  was 
to  give  the  money  to  the  boy,  and  that  it  might  help  him  to  get 
an  education  seems  to  be  secondary.  The  testatrix  did  not  in- 
tend that  the  legacy  should  lapse  or  that  it  should  go  to  the  other 
legatees.  His  education  was  not  made  as  a  condition  precedent 
or  subsequent  to  the  gift.  The  demurrer  to  the  petition  should 
have  been  overruled 678 

19.  where  a  testator  by  his  will  directs  that  certain  real  estate  in  the 

city  of  Louisville  shall  be  conveyed  by  his  executor  to  a  trustee 
to  be  selected  by  his  daughter,  who  is  the  beneflcinry,  and  who 
under  the  will  is  to  have  the  Inconie  of  such  real  estate  and  other 
property  devised  during  her  life  free  from  the  debts,  liabilities  or 
control  of  her  husband,  with  remainder  In  fee  as  she  may  b.v  will 
appoint,  and  In  default  of  such  appointment  then  to  her  heirs  at 
law.  where  the  daughter  selected  her  husband  as  such  trustee. 
who  was  a  nonresident  of  this  State,  the  executor  of  the  will 
properly  refused  to  convey  or  turn  over  the  property  to  him 
unless  he  executed  bond  with  security,  and  procured  an  order  of 
the  court  directing  the  property  to  be  conveyed  to  him  as  trustee.  708 

20.  testator  died  in  1(109,  leaving  a  wife  and  seven   Infant  children. 

His  will  was  written  January  24,  1887,  and  at  that  time  he  had 
but  three  children,  one  by  a  former  marriage  and  two  by  his  last 
wife,  all  boys.  At  his  death  he  owned  his  home  place  of  297 
acres,  and  a  tract  of  40 acres,  known  as  the  *'Hall  Place.'*  His 
personal  estate  was  not  sufficient  to  pay  his  debts.  He  devised 
the  297  acres  to  his  wife  until  her  two  sons  became  of  age,  when 
it  was  to  go  to  them.  By  another  clause  one-third  of  his  per- 
sonal estate  was  to  be  held  in  trust  for  his  wife  and  at  her  death 
such  as  remained  was  to  go  to  her  two  sons  and  such  other  chil- 
dren, if  any,  he  might  have  by  her,  and  all  of  his  personal  est-ate 
not  given  to  his  wife  to  go  to  her  two  sons  and  such  other  ohil- 
dien,  if  anv,  which  he  might  have  by  her.  In  another  clause  he 
gave  to  his  son  M.,  who  was  a  child  by  his  first  wife,  the  4U 
acres,  known  as  the  *'Hal]  Place,"  and  if  said  son  died  before  he 
was  twenty-one  years  of  age  it  should  go  to  testator's  other  chil- 
dren. After  the  will  was  probated  the  widow  renounced  its  pro- 
visions as  to  her,  and  dower  was  assigned  her  in  the  land,  and 
the  executor  biought  this  suit  for  u  construction  of  the  will, 
making  the  widow  and  all  the  seven  children  parties.  The  chan- 
oellor  rendered  a  judgment  holding  that  the  fqur  children  born 
to  decedent  after  the  date  of  the  will  were  "pretermitted,"  and 
entitled  under  Kentucky  Statutes,  section  4848,  to  pnrtlclpate  in 
their  father's  estate,  as  if  he  had  died  Intestate.  From  this  judg- 
ment M.,  the  son  by  testator's  flret  marriage,  has  anpealed. 
Said— Thfit  th«  will  clearly  Indlcatei  that  tofttttor's  afterborq 
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children  were  In  his  mlndjwhen  his  will  was  made,  and  he  made 
anoh  proTlfiion  for.  them  as  he  then  thonaht  proper,  and  under 
the  laAgUfige  of  Kentnckj  g^tatutes,  section  4848,  only  '*ench 
afterborn  children  as  are  not  provided  for  by  any  settlement,  and 
neither  provided  for  nor  expressly  excluded  by  the  will,  are  pre- 
termitted"    60» 

21.  the  word  "pretermitted"  means  *'to  pass  by,"  **to  omit,"  "to 
disregard.  '^  The  statute  (section  4848)  was  enaoted  not  to  con- 
trol the  right  of  the  testator  to  dispose  of  his  estate  according  to 
a  plan  of  nls  own,  but  to  guard  against  carelessness  and  over- 
sight in  those  who,  having  written  their  wills,  afterwards  have 
ohUdren  born  unto  them  and  fall  to  make  provision  for  them. 
But  if  there  be  in  the  language  of  the  testament  a  olear  indica- 
tion that  there  has  been  no  oversight  or  omission,  and  that  the 
testator  has  chosen  to  distribute  his  estate  unequally  among  his 
children,  or  even  to  exclude  some  of  them  entirely,  it  is  not  the 
policy  of  the  law  to  interfere  with  his  right  to  do  so 090 

S9.  under  a  devise  to  his  daughter  in-law  the  testator  gave  her  during 
her  life,  or  so  long  as  she  remained  unmarried,  certain  property 
to  be  used  for  herself  and  her  children,  as  long  as  any  of  them 
live  with  her,  but  In  the  event  she  marries  before  the  children 
are  of  full  age,  the  property  shall  pass  to  the  children.  Held— 
The  children  took  subject  to  the  rights  of  their  mother  as  ex- 
pressed in  the  will,  the  residue  going  Into  her  hands  as  trustee 
for  the  children 716 

23.  in  this  action  attacking  testator's  will  on  the  ground  of  mental 
incapacity,  evidence  examined  and  held  that  it  does  not  create  a 
suspioion  of  mental  incompetency  to  make  and  execute  the  will.  749 

84.  where  Allard  was  devised  by  his  father  the  latter 's  estate,  but 
under  an  agreement  a  contest  of  the  will  should  be  disposed  of  by 
consent  that  it  should  be  establiehed  and  he  should  convey  the 
one-half  of  the  estate  to  two  grandchildren,  which  he  did  an 
action  upon  his  death  by  his  widow  to  have  dower  in  the  lands 
thus  conveyed  can  not  be  maintained  for  the  reason  that  under 
the  agreement  Allard  held  the  property  one-half  for  himself  and 
one-half  for  the  contestants,  the  purpose  of  the  agreement  being 
not  only  to  settle  the  will  contest,  but  to  obtain  a  division  of  the 
land,  and  under  it  he  merely  held  the  one-half  in  which  dower  is 
claimed  as  trustee,  and,  therefore,  his  widow  was  not  entitled  to 
a  right  of  dower  in  that  part  of  the  estate 750 

26.  a  fund  of  $6*800  was  willed  to  the  appellee  to  be  held  in  trust  to 
pay  the  income  to  M.  W.  during  her  life,  the  objcHSt  being  not 
only  to  make  provision  for  her,  but  to  enable  her  to  assist  in  the 
support  of  her  father  and  mother.  The  trustee  invested  16.000  of 
Ic  in  a  house  In  Louisville,  which  was  occupied  by  M.  W.,  and 
her  parents  until  she  became  of  age,  when  in  an  action  by  her 
against  the  trustee  for  an  accounting  Fhe  recoveied  and  was  paid 
fn60.  The  house  was  then  sold  by  the  trustee  for  10,000,  ana  M. 
W.  claimed  the  1700  excess.  Held— That  it  was  the  duty  of  the 
trustee  to  keep  the  house  in  repair;  that  the  excess  in  the  value 
of  the  house  was  due  to  a  rise  in  property  in  that  neighborhood, 
and  that  appellant  was  not  entitled  to  it 800 

26.  P.,  who  died  in  June,  1902,  by  his  will  devised  to  his  wife  all  his 

personal  estate  absolutely,  and  certain  real  estate  during  her  life. 
At  his  death  there  were  unpaid  taxes  assessed  against  his  real 
and  personal  estate  amounting  to  1826.60.  His  widow  died  Sep- 
tember 16,  1902.  Held— It  was  the  duty  of  the  personal  repre- 
sentative of  the  widow  to  pay  said  taxes,  as  under  our  statutes 
the  taxes  were  a  lien  on  the  lands,  and  it  is  the  duty  of  one  to 
whom  land  is  devised  for  life  to  pay  the  taxes  and  keep  it  free 
from  lien  as  against  the  remaindermen  946 

27.  P.  owned  two  tracts  of  land  and  by  his  will,  dated  September  8, 

1894,  devised  to  his  wife  all  his  personal  estate  absolutely,  and 
all  his  real  estate  during  her  life,  and  by  a  codicil,  dated  Novem- 
ber 18,  18i)9.  directed  that  the  "home  tract"  be  sold  at  his  death 
and  the  proceeds  divided  among  the  children  of  his  two  sisters, 
and  on  July  30,  1901,  after  the  date  of  the  will  and  oodidl.  leased 
the  other  tract  of  land  for  the  term  of  three  years  at  1800  per 

year,  for  whlob  be  held  the  three  notes  of  the  leisee  at  the  tli»Q 
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of  Mb  death  in  June,  1909.  Held— That  the  will  speaks  as  of  the 
date  of  the  death  of  the  testator,  and  the  three  notes  were  pay- 
able to  the  testator  and  were  his  personal  property,  and  passed 

with  his  other  personal  estate  under  the  will  to  his  widow 946 

28.  appellee's  wife  in  1898  made  a  will  doTising  a  oertoin  estate  to  him 
in  fee,  and  subsequently  she  executed  two  others  bT  which  he 
was  left  a  life  estate  in  the  property.  Upon  her  death  the  three 
wills  were  offered  for  probate  and  the  county  court  admitted  the 
first  one  to  reoord,  but  upon  appeal  to  the  circuit  court  the  Jury 
found  the  last  one  to  be  her  will.  Appellee  qualified  as  executor 
of  the  first  will,  and  Green,  one  of  the  appellants,  as  executor  of 
the  last  one.  Appellee  appealed  from  the  judgment  of  the  circuit 
court,  and  while  that  appeal  was  pending  appellant  instituted 
this  action,  setting  up  his  executorship  and  that  he  was  entitled 
to  the  possession  of  tne  property,  alleged  a  wasting  of  the  estate 
by  appellee  and  asking  that  appellee  be  compelled  to  settle  his 
accounts  and  turn  all  of  the  estate  over  to  appellant^  and  also 
asked  that  a  receiver  be  appointed.  The  prayer  of  the  petition 
was  properly  refused  as  It  nad  not  then  been  settled  who  was  the 
executor.  The  appointment  of  a  receiver  was  properly  refused 
because  it  was  not  alleged  that  appellee  or  his  surety  was  insol- 
vent, and  there  was  no  proof  to  support  these  allegations 894 

89.  where  a  testator  conveyed  a  certain  described  boundary  by  will,  it 

will  not  be  held  that  he  intended  It  to  be  reduced  in  quantity 
that  an  adjoining  part  of  the  land  should  contain  a  certain  num- 
ber of  acres,  and  the  statement  In  his  will  that  the  part  directed 
to  be  sold  contained  such  a  niimber  of  acres,  when  ft  shows  that 
he  was  in  error  as  to  the  number  of  acres  such  iMirt  contained  . . .  949 

90.  where  a  testator  specifically  devised  a  tract  of  Innd  to  a  son,  direct- 

ing that  the  remainder  of  it  shall  be  sold,  his  executor  under  a 
clause  in  the  will,  to  the  effect  that  "they  are  directed  to  dispose 
of  my  property  as  thev  think  beet,"  have  not  the  power  to  sell 

that  specifically  devised '960 

31.  in  an  action  to  obtain  a  sale  of  real  estate  left  by  will  where  all 
of  the  heirs  at  law,  who  are  the  devisees  under  the  will,  are  all 

earties  to  the  action  and  properly  before  the  court,  they  only 
aving  anv  interest  in  the  estate  sold,  the  widow  never  having 
sold  anv  of  the  estate,  nor  encumbered  It,  what  she  left  went  to 
her  children  and  heirs  at  law  as  provided  by  the  will,  and  it  is 
unnecessary  to  decide  whether  she  took  a  fee  simple  or  a  life  es- 
tate in  the  property  devised  to  her  by  her  husband 1067 

SSL  where  an  estate  sold  under  an  order  of  court  was  a  vested  estate 
and  in  possession  it  was  such  an  estate  as  could  be  sold  under 
section  490,  subsection  8,  Civil  Code,  and  a  purchaser  of  such  an 
estate  need  not  look  to  the  distribution  of  the  proceeds 1067 

8S.  where  a  lot  was  misdesoribed  in  the  Judgment  and  notice  of  sale, 
but  was  correctly  described  in  a  supplemental  decree  and  its 
actual  dimensions  given,  and  the  purchaser  does  not  complain 
that  he  was  misled  in  any  way  by  the  ixioorrect  description  of  the 
property,  and  he  got  what  he  purchased,  takes  by  the  deed  of  the 
court's  commissioner  a  good  title  to  the  property 1067 

84.  where  testator  by  his  win  directed  that  ^*a11  the  residue  of  my 
estate  be  equally  divided  among  my  four  daughters  in  kind,  so 
far  as  the  same  can  be  done,  and  in  case  same  can  not  be  divided 
in  kind  I  direct  my  son-in  law,  William  Finley.  shall  sell  and 
oonvey  in  behalf  of  my  estate  all  that  can  not  be  divided  in  kind, 
and  divide  the  piooeeds  among  my  four  daughters  eqiially. " 
Held— That  in  the  absence  of  language  refuting  the  idea  the  tes- 
tator intended  to  vest  complete  discretion  in  the  matter  to  his 
excutor,  and  where  the  proof  shows  that  thn  property  could  not 
be  divided  in  kind  without  Impairment  of  its  value,  its  sale  by 
the  executor  was  authorized  under  the  will 107S 

36.  where  a  testator  by  his  will  devised  his  estate  to  his  wife  for  life, 
and  at  her  death  to  Raohell  Young  and  the  heirs  of  her  body, 
there  being  nothiuff  in  the  Instrument  to  show  that  the  words 
'*heirs  of  net  body"  were  not  used  in  their  ordinary  sense,  a  fee 
simple  estate  in  the  land  passed  to  Rachel  Young  upon  the  death 
of  tefftator'B  widow , 1079 
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86.  testator  died  In  1900.    His  daughter  and  only  child,  Caroline  (ap- 

pellant), was  born  in  1898.  Hy  hie  will,  written  in  1893,  testator 
devised  all  his  estate,  real  and  personal,  to  his  wife  to  do  with  as 
she  pleased,  and  further  provided:  "If  my  wife  has  any  children 
at  my  death,  I  desiie  that  this  will  be  the  same,  or  that  she  have 
full  control  of  all  money  arising  from  my  property  that  I  may  have 
at  ray  death."  Testator's  widow,  after  his  death,  married  John 
E.  Bean,  and  soon  thereafter  died.  The  Infant  child,  Caroline, 
by  her  guardian,  set  up  claim  to  testator's  land,  on  the  ground 
that  she  was  not  born  at  the  time  this  will  as  written  and  was 
not  provided  for  or  mentioned  in  the  will.  Held— That  under 
Kentucky  Statutes,  sections  4842  and  4848,  the  appellant,  Caro- 
line, was  "mentioned"  in  the  will,  and,  therefore,  took  no  in- 
terest in  the  property  under  the  statute 1081 

87.  upon  the  trial  of  this  case,  which  involved  the  validity  of  the  will 

of  Samuel  Lancaster,  deceased,  the  evidence  establishing  the  fact 
that  for  several  years  prior  to  his  death  the  testator  claimed  that 
his  brother,  Robert,  had  robbed  him  of  large  sums  of  money  In 
matters  growing  out  of  his  assigned  estate,  and  that  testator 
had  made  statements  showing  a  determination  not  to  leave  him 
anything  by  his  will,  the  judge  should  have  Instructed  the  jury 
that  if  the  deceased  at  the  time  of  the  execution  of  the  paper  In 
contest  was  under  an  insane  delusion  that  his  brother,  Robert, 
had  grosfily  wronged  him;  was  of  unsound  mind  on  this  subject, 
and  by  reason  of  such  mental  unsoundness  made  a  dlflferent  dis* 
position  of  his  property  than  he  otherwise  would  have  made, 
they  should  find  the  paper  not  to  be  his  last  will,  although  his 
mental  capacity  was  sound  on  other  subjects 1127 

38.  an  instruction  to  the  "objects  of  his  bounty"  should  be  modified 

by  prefixing  the  word  "natural"  before  such  expression '..1127 

89.  where  a  witness  was  testifying  as  an  expert  on  the  subject  of  tes- 
tator's mental  condition,  it  was  Incompetent  for  him  to  state  the 
relative  merits  ot  the  testimony  of  other  witnesses 1 127 

40.  the  testimony  of  Willett,  a  witness  to  the  will,  should   not  have 

been  admitted  over  appellant's  objection,  the  purport  of  it  being 
to  detail  a  conversation  had  with  one  then  deceased  who  had 
been  testator's  attorney  and  confidential- adviser,  the  effect  of 
this  being  to  introduce  hearsay  evidence  upon  an  Important 
question  to  appellant,  and  for  this  reason  incompetent 1127 

41.  by  a  devise  of  "ail  my  property  to  W.  E.  M.  for  her  lifetime",  and 

at  her  death  to  go  to  Mary  Jane  Slemmons  and  her  heirs,  "a  fee 
simple  in  land  owned  by  the  testa toi  passed  to  Mary  Jane  Slem- 
mons upon  the  death  of  the  life  tenant,  W.  E.  M 1166 

WITNESS See  Process. 

WITNKksES— See  Impeaching  Witness,  1;  Separation  of  Witnesfles. 

WRIT  OF  PROHIBITION— 

1.  section    110  of  the   Constitution  of  Kentucky,   which   provides, 

among  other  things:  "That  the  Court  of  Appeals  shall  have 
power  to  issue  such  writs  as  may  be  necessary  to  give  it  general 
control  of  inferior  jurisdictions,"  confeis  the  power  and  juris- 
diction upon  this  court  to  Intervene  by  the  writ  of  prohibition  to 
stay  the  inferior  courts  of  the  State  from  proceeding  out  of  their 
jurisdiction,  and  such  writ  may  issue  whether  or  not  there  Is  an 
appeal;  whether  or  not  it  ought  to  issue  in  advance  of  the  de- 
cision of  the  lower  court,  or  whether  the  party  will  Ije  left  to  his 
remedy  by  appeal,  will  depend  on  whether  that  remedy  is  given, 
or  whether  it  is  adequate  or  not 441 

2.  where  two  counties  have  concurrent  jurisdiction  of  parties  charged 

as  accessories  before  the  fact  to  a  murder,  and  such  parties  upon 
their  own  Instigation,  or  that  of  some  of  them  acting  for  all, 
procure  a  fraudiHent  proceeding,  by  having  themselves  arrested 
in  one  of  the  counties  and  executing  bond,  with  the  design  not 
to  have  a  trial  of  the  charge  there,  or  elsewhere,  but  as  a  cloak 
to  prevent  a  trial  elsewhere,  such  proceeding  is  void  and  no  pro- 
tection to  the  parties  procurinfz  it.  against  a  prosecution  subse- 
quently Instituted  in  good  faith  in  the  other  county 441 

3.  the  fact  that  the  frauduleTit  proceeding  was  put   in  operation  by 

the  legally  constituted  officers  of  the  county  acting  therein,  does 
not  bind  the  Commop wealth,  as  the  courts  which  administer  the 
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WBIT  OF  PROHIBITION-Continued.                                                   Page, 
law  may  protect  their  own  jurisdiction  from  mere  Bubterfuges 
intended  to  defeat  their  jurisdiction 441 

4.  where,  in  a  homicide,  the  wounding  occurred  in  one  county  and 
the  death  in  another  county,  the  fact  that  the  accused  accessories 
before  tlie  fact  all  resided  in  the  county  where  the  wound  was 
inflicted  and  all  their  alleged  acts  are  admitted  to  have  been  done 
ill  that  county,  does  not  clve  that  county  the  sole  jurisdiction  to 
try  them  for  the  offense  charged 441 

6.  Feltner  was  under  bond  for  his  appearance,  charged  with  the  com- 
mission of  a  felony  in  Breathitt  county,  and  upon  the  calling  of 
his  case  for  trial  in  that  county  it  appeared  that  he  was  in  jail 
in  Clark  county,  where  he  had  failed  to  execute  bond  in  a  con- 
tempt case  against  him  in  that  county.  The  appellant,  the  jailer 
of  the  latter  county,  acting  upon  the  advice  of  his  attorney  and 
the  circuit  judge  of  that  county,  refused  to  surrender  Feltner  to 
the  authorities  of  Breathitt  county  upon  the  order  of  the  circuit 
judge  of  the  latter  county.  Held — It  is  apparent  that  the  appel- 
lant was  acting  in  good  faith  and  meant  no  disrespect  under  the 
circumstances,  and  should  not  be  punished  for  contempt  In  act- 
ing in  disobedience  to  either  of  the  courts.  The  error,  if  any, 
was  not  upon  the  part  of  appellant 828 

6.  where  one  is  charged  with   two  offenses,  one  a  misdemeanor  and 

the  other  a  felony,  the  proper  practice  in  the  administration  of 
the  law  is  to  waive  for  the  time  being  the  trial  of  the  misde- 
meanor in  order  that  the  felony  charged  may  be  investigated  and 
tried,  and  as  the  Breathitt  Circuit  Court  was  in  session  at  the 
time,  it  would  have  been  in  keeping  with  the  orderly  adminis- 
tration of  the  criminal  laws  of  the  State  for  the  prisoner  to  have 
been  sarrendred  to  that  county 828 

7.  it  is  unnecessary  to  consider  the  question  of  jurisdiction  of  the 

Court  of  Appeals  at  this  time  as  the  Breathitt  Circuit  Court  is 
not  in  session,  and  while  the  Clark  Circuit  Court  may  try  the 
prisoners  for  contempt,  it  should  surrender  them  to  the  Breathitt 

Circuit  Court  when  it  is  in  session  and  upon  demand 828 

WBONQDOERS— 

It  le  a  well  established  rule  that  for  an  injury  inflicted  by  two  or 
more  wrongdoers  an  action  may  be  maintained  against  one  or  all 
of  them.  The  liability  is  joint  and  several,  and  the  injured  party 
oan  elect  whether  he  will  proceed  against  one  or  all  of  them 898 
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LOCKE  Ss  ELLISON  v.  LYON  MEDICINE  CO. 
(Filed  January  4,  1905— Not  to  be  repoited.) 

1.  Id  an  action  upon  a  contract  to  sell  patent  medicines  where  the  defense 
was  that  the  written  contract  did  not  correctly  reflect  the  contract  between 
the  parties,  an  instruction  was  erroneous  which  excluded  from  the  consid- 
eration of  the  jury  all  evidence  that  conduced  to  support  the  contention  of 
the  defense  as  to  the  mistake  in  the  writing. 

9.  Same— Where  the  lanf^ua^e  of  a  contract  is  indefinite  or  ambiguous,  or 
it  is  averred  that  some  provision  was  omitted  and  parol  evidence  is  required 
to  establish  what  was  meant  by  the  parties,  it  is  the  province  of  the  jury  to 
determine  its  meaning  from  the  evidence. 

Herman  Morris  for  appellan&s. 

W.  M.  Smith  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  a  judgment  for  1847. S6  recovered  by  appellee  of  ap- 
pellants in  the  court  below,  which  judgment  was  entered  upon  the  verdict 
of  a  jury  whereby  appellee  was  awarded  that  sum. 

The  entire  amount  claimed  in  the  petition  was  $868,  alleged  to  be  due  ap- 
pellee by  appellants  upon  an  account  for  a  iwtent  medicine  known  as 
"Lyon's  Laxative  Syrup,"  which  it  was  averred  appellee  had  sold  and  de- 
livered appellants  at  their  request,  and  upon  their  promise  to  pay  therefor 
the  amount  named.  The  answer  of  appellants  denied  any  indebtedness  upon 
their  part  to  appellee,  but  admitted  that  the  * 'Lyon's  Laxative  Syrup" 
mentioned  in  the  petition  was  received  by  them  of  appellee  under  a  con- 
tract whereby  they  agreed  to  become  its  distributing  agents  for  the  sale 
thereof  in  the  county  of  Barren  and  contiguous  territory,  but  that  all  sales 
of  such  syrup  were  to  be  made  by  a  traveling  agent  of  appellee  whom  it 
would  furnish  to  travel  in  the  territory  named  for  the  purpose  of  securing 
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'orders  therefor,  which  orders  were  to  be  sent  to  appellants  and  by  them  fllledi 
from  the  stook  of  syrup  furnished  them    by  appellee  for   that  purpose,  and 
that  for  all  sales  thus  made  by  appellee's  traveling  agent  the  money  was  to 
'be  collected   or  received    by  appellants  and   remitted  to  appellee,  less  their 
"^commifslon,  that  the  "Lyon's  Laxative  Syrup*' mentioned  in   the  peticioa 
WAS  consigned  to  appellants  to  be  sold  by  them  upon  orders  secured  through 
appellee's  traveling  salesman  in  the  territory  named,  and  for  no  other  pur- 
pose; that  soon  after  the  contract  with  appellee  was  made  the  latter  sent  one 
of  its  traveling  salesmen  to  Glasgow,  appellants'  place   of  business,  and   he 
made  a  few  trips  through  a  part  of  the  agreed  territory  and  took  some  orders 
for  the  syrup,  which  were  filled   by  appellants,   and   they,   by  check,  for- 
warded to  appellee  the  moneys  received  therefor,  less  their  commission,  but 
the  check  was  reject^'d  by  appellee  and  returned  to  appellants,  and  appellee 
thereupon  set  up  the  claim  that   the   Fyrup   sent  appellants   had  been   sold 
them  and  demanded  of  them  the  market  value  thereof,  and  refused  to  again 
send  its  traveling  salesman  to  sell  the  "Lyon's  Laxative  Syrup"  in  the  terri- 
tory agreed  upon. 

The  further  averment  was  in  substance  made  in  the  answer  that  by  its 
failure  to  send  and  keep  a  traveling  agent  in  the  agreed  territory  to  sell  the 
syrup  consigned  to  appellants,  appellee  violated  its  contract,  prevented  the 
sale  of  the  syrup  in  appellants'  hands,  deprived  them  of  the  commission 
they  would  have  realized  from  its  sale,  and  thereby  damaged  them  in  the 
sum  of  1250,  to  recover  which  the  answer  was  made  a  counterclaim. 

The  reply  filed  by  appellee  specifically  deuifd  the  alleged  contract  relied 
on  by  appellants,  and  in  addition  averred  that  the  syrup  in  controversy  was 
purchased  by  appellants,  and  that  the  only  contract  made  between  them  in 
regard  thereto  is  contained  in  ihe  following  writing: 

**Lyon  Medicine  Co..  Incorporated,  Louisville,  Ky.  : 

"Please  ship  the  following  order  which  is  not  subject  to  oountermand, 
nor  to  any  agreement  not  specified  hereon,  and  of  which  we  have  a  duplicate: 

"Name:  Locke  &  Ellison. 

"Postofflce:  Glasgow. 

"County :  Barren;  State,  Ky. 

"Shipping  point:  Glasgow. 

"Positively  no  goods  consigned. 

"Check  doz. 

"60  Lyon's  Laxative  Syrup,  2oo.  size,  at  |2  per  doz $190 

*'60  Lyon's  Laxative  Syrup,  60c  size,  at  t4  per  doz S40 


$860 

"36  doz.  26c  free.     You  are  to  furnish  man  to  go  over  territory  and  turn 
orders  over  to  us. 

"Date  sold  Oct.  14,    02.     Sold  by:  D.  B.  McBee.    Salesman's  number  77. 
"Terms  4  mos.  or  60c.  80  days.     House  No.  1449. 

"Packed  by  M.                       Date  shipped:  Oct.  16,  liK)2.  Folio. 

"Paste  label  on  back  of  this  order. 
Ship  through 


((< 


"Signature  of  purchaser,  Locke  &  Ellison." 

\ 
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The  reply  oontains  the  further  averment  that  hy  the  terms  of  the  above- 
"wrltten  coctract  appellee  only  undertook  to  furnish  a  man  to  go  over  the 
Agreed  territory  and  turn  over  orders  to  the  appellants  for  the  purpose  of 
Introducing  the  syrup  in  such  territory,  and  that  it  fully  complied  with  this 
I3ndertaking. 

Appellants  by  rejoinder  admitted  that  they  signed  the  written  contract, 
And  alleged  that  the  entire  contract  is  not  expressed  in  the  writing,  but  that 
the  undertaking  of  appellee  to  keep  an  agent  in  the  territory  agreed  upon  to 
cell  all  the  syrup  they  shipped  appellants,  as  set  forth  in  the  answer  and 
^counterclaim,  was  by  mistake  of  the  draftsman  of  the  written  contract  omit- 
ted therefrom,  and  that  it  was  signed  by  them  in  haste  and  without  reading 
it  or  hearing  it  read,  for  which  reason  the  omission  was  not  noticed  by 
them  at  the  time.  The  afTirmatlve  matter  of  the  rejoinder  was  controverted 
of  record.  Numerous  grounds  were  urged  in  support  of  the  motion  for  a 
new  trinl,  but  we  think  the  only  one  necessary  to  consider  is  the  contention 
that  the  trial  court  erred  in  instructing  the  jury. 

The  following  were  the  only  instructions  given: 

•*lst.  The  court  instructs  the  jury  that  they  should  find  for  the  plaintiff 
In  the  sum  of  1358,  with  Interest  from  the  1st  day  of  June,  1908,  less  tlO.70, 
freight  charges,  unless  they  shall  believe  from  the  evidence  that  the  plain- 
tiff failed  or  refused  to  send  a  man  to  the  defendants  to  Introduce  the  med- 
icines sold  defendants  in  accordance  with  the  terms  of  the  contract  between 
the  x>Artie8. 

*'2d.  If  the  plaintiff  did  so  fail,  the  law  is  for  the  defendants,  and  the 
jury  should  so  find." 

We  think  the  instructions  failed  to  properly  present  for  the  consideration 
■of  the  jury  the  law  of  the  case.  In  the  first  place,  instruction  No.  1  required 
the  jury  to  construe  the  written  contract,  yet  furnished  them  no  guide  as  to 
the  manner  of  arriving  at  its  meaning,  and  in  addition  excluded  from  their 
-consideration  all  evidence  in  appellants'  behalf  that  conduced  to  support 
their  contention  as  to  the  mistake  in  the  writing.  Where  a  written  contract 
l8  80  explicit  in  terms  as  to  be  susceptible  of  but  one  construction,  it  is  the 
duty  of  the  court  to  advise  the  jury  as  to  its  meaning  and  effect;  but  when, 
as  in  this  case,  its  language  is  indefinite  or  ambiguous  as  to  one  or  more  of 
Its  provisions,  or  it  is  averred  by  one  of  the  parties  that  by  mistake  some 
provision  of  the  contract  was  left  out  of  the  writing,  and  parol  evidence  is 
required  to  explain  what  was  intended  by  the  parties,  it  is  the  province  of 
the  jury  to  determine  from  the  evidence  its  meaning. 

It  seems  to  be  well  settled  that  where  there  has  been  a  defective  attempt 
to  put  in  writing  the  terms  of  an  agreement  actually  made,  parol  evidence 
Is  admissible  to  establish  that  fact,  and  to  show  what  the  true  agreement 
was.     (A.  &  E.  Ency.  of  Law,  volume  15,  6S8-9. 

It  was  contended  by  appellants,  and  the  evidence  introduced  by  them  con- 
duced to  prove,  that  the  true  agreement  between  them  and  appellee  was  that 
^  the  patent  medicine  received  by  them  from  appellee  was  to  be  sold  exclu- 
sively by  an  agent  of  the  latter  in  the  agreed  territory  to  be  canvassed  by 
him,  and  that  it  was  the  duty  of  appellants  to  furnish  to  purchasers  from 
the  Eupply  or  syrup  consigned  to  them  by  appellee  all  that  was  sold  by  such 
-agent  in  such  territory ;  and  further,  that  this  agreement  was  by  mistake  of 
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the  drafteman  of  the  written  contract  omitted  therefrom,  and  that  owlng^  t€» 
the  haBte  in  which  the  contract  was  written,  and  the  immediate  departure 
of  the  draftsman,  appellants  were  not  afforded  an  opportunity  to  discoTer 
the  mistake. 

Upon  the  other  hand,  the  testimony  in  behalf  of  appellee  tended  to  prove 
that  the  writing  contains  the  entire  contract  between  the  parties;  that  it 
was  read  to  and  understood  by  appellants,  and  that  an  addition  was  made 
to  same  at  the  suggestion  of  the  appellaut,  Locke,  after  it  was  rend  to  him. 
The  evidence  was  conflicting,  but  that  did  not  authorize  the  oourt  to  relieve 
the  jury  of  deciding  the  issues  of  fact  as  to  the  questions  of  mistake  in  the 
contract,  and  the  damages,  if  any,  sustained  by  appellants  from  appellee's 
violation  of  the  contract,  if  there  was  such  mistake.  The  meaning  of  the 
language  "you  (appellee)  are  to  furnish  a  man  to  go  over  territory  and  turi» 
orders  over  to  us,"  found  in  the  contract,  is  by  no  means  clear.  What  terri- 
tory was  included  is  not  stated,  nor  does  the  language  indicate  whether  the 
man  to  be  furnished  by  appellee  was  to  go  over  the  territory  once  or  oftener^ 
or  whether  he  was  merely  to  introduce  the  syrup  for  appellants,  or  sell  It 
all.  Yet  in  the  instructions  It  was  assumed  by  the  court  that  he  was  to  go> 
over  the  territory  only  to  introduce  the  syrup,  and  but  one  time. 

The  court  should  have  further  instructed  the  jury,  in  substance,  that  If 
they  believed  from  the  evidence  that  appellee  agreed  with  appellants  to  fur- 
nish a  man  to  travel  in  Barren  and  contiguous  counties  to  sell  the  synii^ 
furnished  them  by  appellee,  and  that  the  syrup  was  to  be  delivered  by  ap- 
pellants to  purchasers  thereof  upon  the  orders  of  appellee's  traveling  sales-- 
man,  the  money  therefor  to  be  collected  by  appellants  and  remitted  to  ap- 
pellee, less  appellants'  commission,  and  that  this  provision  of  the  contract,. 
/  such  was  the  contract,  was  by  mistake  of  the  draftsman  of  the  writing- 
omitted  from  the  writing  without  the  knowledge  of  appellants;  and  should 
further  believe  from  the  evidence  that  appellee  violated  the  contract  by  fall- 
Ing  to  furnish  a  man  to  sell  the  syrup  in  the  agreed  territory,  and  that  Vy 
reason  thereof  appellants  were  prevented  from  selling  the  syrup  sent  them 
by  appellee,  they  should  in  that  event  find  for  appellants  the  damages,  if 
any,  the  evidence  may  show  they  sustained  thereby,  not  to  exceed  I860  or 
the  commission  they  would  have  received  upon  the  whole  of  the  syrup  re- 
ceived by  them  of  appellee  if  it  had  been  sold  in  such  territory  by  appellee's 
traveling  agent. 

For  the  errors  indicated  in  the  instructions  the  judgment  is  reversed,  with 
directions  to  the  lower  court  to  grant  appellant  a  new  trial  and  for  further 
proceedings  consistent  with  this  opinion. 


CONRAD  V.  HUMPHREY. 
(Filed  January  4.  1905— Not  to  be  reported.) 

Contracts— Arbitration— Where  the  contract  for  the  building  of  a  house 
provided  for  arbitration,  in  case  of  disagreement  between  the  parties,  there 
being  nothing  in  the  record  showing  that  appellant  dissented  from  the  de- 
cision of  his  architect  upon  any  of  the  matters  in  dispute,  or  that  appellant 
ever  asked  arbitration  before  the  bringing  of  this  action  by  the  contractor, 
or  asked  it  in  his  answer,  the  lower  court  was  not  without  jurisdiction,  and 
the  judgment  for  the  balance  of  the  contract  price  was  properly  rendered. 
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M.  Ao  B.  A.  &  J.  O.  Saohs  for  appellant. 

B.  C.  &  J.  J.  Davifi  for  appellee. 

Appeal  from  JefFurson  Circuit  Court,  Common  Pleas  Branch,  Second  Di« 
'Vision. 

Opinion  of  the  court  by  Judge  Nnnn. 

Tbifl  appeal  is  from  a  judgment  of  the  Jefferson  Circuit  Court  for  the  sum 
'"Of  1466,  r(>covered  of  appellant  by  apxiellee  for  the  balance  of  the  contract 
prloe  in  the  erecting  of  a  house,  and  $88,  the  price  of  extra  work  performed, 
«nd  material  furnished  and  used  in  the  erection  thereof. 

Appellant  admitted  that  there  was  a  balance  of  the  contract  price  which 
had  not  been  paid  appellee,  to  wit,  1867,  and  denied  knowledge  or  informa- 
tion BufBcient  to  form  a  belief  that  the  appellee,  under  the  order  of  the 
architect,  did  extra  work  oi  furnished  extra  material  to  the  amount  of  $88 
In  the  erection  of  the  house.  Appellant  alleged  that  appellee,  by  his  con- 
tract,  agreed  to  erect  and  complete  the  house  by  the  Ist  day  of  August,  1909, 
but  did  not  oomplete  it  until  the  81st  day  of  December,  1902,  to  his  damage 
In  the  sum  of  $700.  By  an  amended  answer  appellant  alleged  in*  substance 
that  appellee  yiolated  his  contract  in  the  erection  of  this  house  by  using  bad 
material,  and  his  work  was  carelessly,  negligently,  unsklllfully  and  defect- 
ively performed;  that  by  reason  thereof  both  the  plumbing  and  roof  leaked, 
to  the  damage  of  plastering,  wall  paper  and  building  in  the  sum  of  1600. 

Appellee,  by  reply,  controverted  the  allegations  of  the  answer  and  amended 
answers,  except  as  to  the  time  of  the  completion  of  the  building,  and  stated 
that  the  reason  he  did  not  finish  the  building  by  the  1st  day  of  August,  1902, 
ivas  by  reason  of  bad  weattter  and  the  fault  of  appellant  and  other  contract- 
ors in  failing  to  perform  their  duties  within  a  reasonable  time  as  per  con- 
tract. 

The  appellee  agreed  to  furnish  the  material  and  erect  the  house  in  accord- 
ance with  the  plans  and  specifications  as  prepared  by  the  architect,  Adolph 
Hallenbtjrg,  at  the  prtce  of  t7,067.  The  house  was  erected  under  the  imme- 
diate supervision  of  Hailenberg,  the  architect,  who  acted  as  the  agent  of  the 
owner,  appellant.  The  appellant  also  pleaded  in  his  answer,  and  contends 
in  his  brief,  that  appellee  can  not  maintain  this  action  because  the  difler- 
«noes  between  them  were  not  submitted  to  arbitration ;  that  a  submission  to 
arbitration  was  a  condition  precedent  to  the  bringing  of  this  notion.  As 
the  differences  between  the  parties  were  never  submitted  to  arbitrators,  it 
becomes  necessary  to  settle  this  question  first,  for  if  appellant's  contention 
be  correct,  it  necessarily  results  in  a  reversal.  We  quote  from  the  contract 
what  is  said  on  the  subject  of  arbitration : 

"Articles.  Xo  alteration  shall  be  made  in  the  work  shown  or  described 
by  the  drawings  and  specifications  except  upon  a  written  order  of  the  archi- 
tect, and  when  so  made  the  value  of  the  work  added  or  omitted  shall  be 
computed  by  the  architects,  and  the  amount  ascertained  shall  be  added  to  or 
deducted  from  the  contract  price.  In  the  case  of  dissent  from  such  award 
"by  either  party  hereto  the  valuation  of  the  work  added  or  omitted  shall  be 
^referred  to  three  (3)  disinterested  arbitrators,  one  to  be  selected  by  each  of 
<the  parties  to  this  contract,  and  the  third  by  the  two  thus  chosen.    The  de- 
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cieion  of  any  two  of  them  shall  be  final  and  bindiDKi  and  each  of  the  parties 
hereto  shall  pay  one-half  of  the  expense  of  such  reference. ' ' 

A^ain,  in  article  7  the  extension  of  time  for  the  completion  of  the  work 
shall  be  fixed  by  the  architects  or  by  arbitration  as  provided  in  article  8  of 
this  contract. 

And  in  article  8,  if  the  contractor  delays  **the  material  progress  of  the- 
work  so  as  to  cause  any  damage  for  which  the  owner  shall  become  liable  (at- 
above  stated),  then  he  shall  make  good  to  the  owner  any  such  damage.  The 
amount  of  such  loss  or  damage  to  either  party  thereto  shall  In  e\ery  case  be- 
fixed  and  determined  by  the  architect  or  by  arbitration,  as  provided  in 
article  8  of  this  contract. ' '    , 

These  are  the  only  sections  of  the  contract  bearing  on  arbitration,  and  Id 
each  of  them  It  was  agreed  that  the  architect  should  be  the  judge  of  the- 
questions,  with  an  appeal  from  his  decision  by  either  paity  who  might  feel 
aggrieved.  It  appears  from  the  record  that  Hallenberg,  the  architect,  the 
agent  of  appellant,  under  positive  authority  as  stipulated  in  the  contraet, 
approved  the  request  of  appellee  for  an  extension  of  time  on  account  of  de- 
lays caused  by  bad  weather,  and  delays  of  other  contractors,  not  employed 
by  appellee.  The  architect  also  authorized  and  approved  the  doing  of  the 
extra  work,  amounting  to  188.  There  is  not  an  intimation  in  the  record 
that  appellant  dissented  from  the  action  or  decision  of  his  architect  on  any 
of  these  matters  until  about  the  time  of  the  bringing  of  this  action,  which 
was  long  after  the  architect  had  passed  upon  these  questions.  Appellant 
does  not  show  that  he  ever  asked  arbitration,  nor  did  he  ask  it  in  his  an- 
swer. Conceding,  for  the  purposes  of  this  case,  that  such  an  arbitration 
clause  in  a  contract  was  binding  upon  the  parties,  and  a  condition  precedent 
to  the  institution  of  an  action  on  the  contract,  which  question  is  not  de- 
cided here,  yet  under  the  facts  as  they  appear  in  this  record  we  are  of  the 
opinion  that  if  appellant  was  dissatisfied  with  the  decisions  of  his  agent  and 
architect,  it  was  his  duty,  In  a  reasonable  time  after  the  questions  were 
passed  upon  by  the  architect,  to  make  known  his  dissatisfaction  and  call 
for  arbitration,  and  in  the  absence  of  such  a  demand  the  court  would  not- 
be  ousted  of  its  Jurisdiction.  The  proof  showed  that  appellee  was  delayed 
in  the  erection  of  this  building  by  bad  weather  and  other  causes  provided  for 
in  the  contract,  which  delay  was  consented  to  and  approved  by  the  archi- 
tect, as  provided  in  the  contract.  The  same  consent  and  approval  is  true  as 
to  the  item  of  $88  for  extra  material  and  labor  furnished. 

The  proof  also  shows  that  the  plastering  and  wall  paper  were  damaged  in 
a  portion  of  the  building  after  its  completion  by  reason  of  leaks  in  the  roof 
and  the  bursting  of  a  water  pipe.  The  appellee  did  not  have  anything  to  do 
with  the  water  pipe;  the  plumbing  was  let  to  another  contractor  by  appel- 
lant; the  leak  in  the  roof  was  caused  by  a  collection  of  water  freezing  in  a 
Talley,  and  by  expansion  caused  a  seam  in  the  valley  to  burst  or  part,  which 
was  repaired  immediately  after  notice  of  it.  Appellant  introduced  one  tin- 
ner by  profession,  who  testified  to  the  manner  in  which  the  roof  was  put 
on,  and  stated  that  there  was  a  better  way  to  fix  it  or  put  it  on,  but  neither 
he  nor  any  other  witness  stated  that  the  plans  and  specifications  by  which 
appellee  was  guided  in  his  work  required  the  roof  to  be  put  on  in  any  other^ 
manner  than   the  way  it  was  put  on.    Appellee's  witnesses  stated  that  it. 
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wae  put  OD  in  acoordanoe  with  the  plans  and  epeciflcations.  The  plans  and 
Bpecifioations  are  not  copied  in  the  record,  and  we  are  unable  to  tell  whether 
the  defect,  if  any,  in  the  roof  was  caused  by  defective  plans  and  Epeciflca- 
tions, or  defective  workmanship.  The  instructions  given  by  the  court  to 
the  jury  were  proper. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  the  appellant 
the  judgment  is  affirmed. 


WATHEN  V.  HOWARD. 

(Filed  January  4,  1905— Not  to  be  reported. ) 

Paeeway— Presumption— The  continued  use  of  a  passway  as  a  matter  of 
right  for  fifteen  years,  unexplained,  will  create  a  presumption  of  grant,  and 
when  the  iiassway  has  been  used  for  more  than  a  quarter  of  a  century,  it  Is 
UDDecessary  to  show  by  positive  testimony  that  the  use  was  claimed  as  a 
matter  of  right,  but  that  after  such  great  length  of  time  the  burden  is  on 
the  other  party  to  show  that  the  use  was  only  permissive. 

J.  P.  Thompson  and  S.  A.  Bussell  for  appellant. 

W.  J.  Lisle  and  I.  H.  Thurman  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellant  owns  a  farm  containing  over  two  hundred  acres,  situated  near 
the  town  of  Lebanon,  abutting  and  north  of  the  Danville  turnpike.  Appel- 
lant and  appellee  own  in  equal  parts  seventeen  acres  of  land  adjoining  and 
north  of  appellant's  survey.  Appellee  owns  two  hundred  acres  or  more  ad- 
joining and  north  of  this  seventeen  acres,  extending  back  to  Cartright'a 
oreek. 

Appellee  and  his  vendor.  Dr.  Maxwell,  have  continuously,  for  more  than 
thirty  years,  exercised  the  right  and  used  a  passway  out  from  their  tract 
through  the  seventeen  acres,  and  on  through  appellant's  land  to  the  Panville 
turnpike;  thence  to  Lebanon,  a  distance  of  about  one  and  one-fourth  miles. 
Appellant  claims  that  their  use  of  this  passway  was  merely  permissive. 
Appellee  contends  that  its  use  was  a  matter  of  right.  The  tract  of  land 
owned  by  appellant,  including  the  seventeen  acres,  was  owned  by  one  David 
Phillips.  He  devised  it  to  one  Ben  P.  Doom,  Laura  and  Foster  Bay,  the 
Bays  taking  the  seventeen  acres,  and  Doom  the  tract  now  owned  by  appel- 
lant. In  the  deeds  of  jmrtition  this  passway  was  reserved  through  the  Doom 
tract  to  and  for  the  benefit  of  the  seven t-een-acre  tract.  Appellant  agrees 
that  this  passway  must  remain  open,  subject  to  be  used  by  those  owning 
the  seventeen  acres;  that  appellant  has  the  right  to  use  the  passway  for  the 
benefit  of  his  half  interest  in  the  seventeen  acres,  but  that  he  has  not  the 
right  to  use  it  for  the  benefit  of  his  two  hundred-acre  tract.  Appellant  is 
correct  in  this  contention  unless  the  right  to  the  use  of  this  passway  for  his 
farm  has  been  obtained  by  the  long  and  continued  use  thereof  as  a  matter  of 
right,  and  by  prescription. 

The  case  of  Biley  v.  Buchanan,  26  Ky.  Law  Hep.,  863,  Talbot  v.  Thorn » 
91  Ky.,  417,  and  many  other  cases  not  necessary  to  cite,  in  substance  hold 
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that  the  oostlnued  use  of  a  passway  as  a  matter  of  rtght  for  fifteen  years, 
unexplained,  will  create  a  presumption  of  grant,  and  that  when  the  pauway 
has  been  used  for  more  than  a  quarter  of  a  century,  It  Is  unnecessary  to 
show  by  posltWe  testimony  that  the  use  was  claimed  as  a  matter  of  right, 
but  that  after  such  great  length  of  time  the  burden  is  on  the  other  party  to 
show  that  the  use  was  only  permissive.  We  do  not  think  It  necessary  to 
refer  to  the  evidence  In  detail,  but  It  conduces  to  prove  that  appellee  and 
his  vendor  used  this  passway  as  a  matter  of  right  oontlnuously  and  without 
Interference  or  objection  for  more  than  thirty  years.  There  Is  some  evidence 
that  this  right  was  obtained  by  oral  contract,  and  evidence  that  the  use  of 
this  passway  was  by  permission  only.  Considering  all  the  evidence,  and 
giving  proper  effect  to  the  judgment  of  the  chancellor,  we  ore  unwilling  to 
disturb  the  judgment. 
Therefore,  the  judgment  Is  affirmed. 


UNDERWOOD  v    COMMONWEALTH. 
(Filed  January  6,  1906. ) 

1.  Homicide— Affidavit  for  a  continuance— It  was  not  error  for  the  court 
to  overrule  the  motion  for  a  continuance  where  it  appeared  that  one  of  the 
persons  named  In  the  affidavit  was  beyond  the  jurisdiction  of  the  court  and 
the  other  in  the  county,  and  his  attendance  could  be  procured,  which  was 
afterwards  done.  While  section  120  of  the  Criminal  Code  requires  that  Che 
names  of  the  witneeses  before  the  grand  jury  shall  be  placed  on  the  indict- 
ment, there  is  no  rule  of  law  which  prevents  the  Commonwealth  from  call- 
ing additional  witnesses  upon  the  trial  of  the  case. 

2.  Evidence— Where  the  clothing  of  the  deceased  had  been  carried  out  of 
the  State  by  his  widow,  it  was  competent  to  prove  the  condition  of  the 
clothing  just  after  the  homicide  occurred.  The  witnesses  testified  to  physical 
facts  of  which  they  were  cogni7ant. 

8.  Same— Upon  the  trial  of  appellant  upon  motion  of  the  Commonwealth's 
attorney  the  court  permitted  the  jury  in  charge  of  the  sheriff  to  go  upon  the 
premises  where  the  tragedy  occurred,  the  judge,  the  accused  and  his  counsel 
all  being  present.  When  at  the  scene  one  of  the  jurors  requested  the  court 
to  have  the  accused  point  out  to  them  the  particular  spot  where  he  had  testi- 
fied he  had  hidden  his  piatol.  The  judge  having  some  doubt  about  this  took 
the  accused  and  his  counsel  aside,  and  no  objection  being  made,  permitted 
the  accused  to  point  out  to  the  jury  the  spot.  Upon  the  return  of  the  jury 
objection  was  made  by  appellant  for  the  first  time  as  to  what  had  taken 
place.  Held— This  was  not  error,  and  no  reason  appears  why  the  court 
should  have  not  tried  the  whole  case  at  the  place  where  the  tragedy  occurred 
if  it  had  suited  his  convenience. 

£.  H.  Johnson  and  Sam  C.  Hardin  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  William  Underwood,  was  Indicted  by  the  grand  jury  of 
Laurel  county,  cliarging  him  in  several  counts,  first,  with  conspiring  with 
Ab.  Early  and  Joe  Harp  to  murder  Ed.  Jones,  in  furtherance  of  which  the 
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latter  was  killed;  seoond,  with  the  murder  of  Ed.  Jonefl.  and,  third,  with 
aiding  and  abetting  Ab.  Barly  and  Joe  Harp,  and  each  of  them,  in  the  mnr* 
<der  of  Ed,  Jones.  To  this  indictment  he  pleaded  not  guilty,  and  a  trial  re- 
salted  in  his  being  found  guilty  of  voluntary  manslaughter,  and  his  pun- 
tshment  llzed  at  oonflnement  in  the  iienitentiary  for  four  years. 

The  facts  are  substantially  these:  On  the  day  of  %e  killing  Ab.  Early, 
Joe  Harp  and  William  Underwood  were  engaged  in  playing  at  a  game  of 
dice  or  craps,  which  it,  perhaps,  would  be  more  than  flattery  to  call  a  game 
t}t  chance.  There  were  a  good  many  others  engaged  in  the  game,  and  it  is 
not  clear  who  owned  and  controlled  it,  although  there  is  evidence  conducing 
to  show  that  Underwood  and  his  companions  were  its  operators.  Ed.  Jones 
and  a  man  by  the  name  of  T.  J.  McQueen,  Sr.,  were  standing  near, 
watching  the  play.  Jones  asked  McQueen  to  drop  a  quarter  into  the  game 
for  him,  which  was  done,  and  the  money  loRt,  It  being  taken  by  Early;  Mc- 
<)neen  then  said,  substantially,  ''come  away,  boys,  they  are  playing  with 
loaded  dice;*'  whereupon  Ab.  Early  sprang  to  his  feet,  and,  with  a  pistol 
In  his  right  hand,  commenced  to  strike  McQueen  in  the  chest  with  hie  left, 
and  pushing  him  about,  holding  the  pistol  in  easy  range,  and  In  a  threat- 
ening manner.  Jones,  who  seems  to  have  been  a  friend  of  McQueen,  inter- 
fered, and  told  Early  that  he  nuf^ht  not  to  treat  an  old  man  in  that  way. 
Barly  then  transferred  the  aAsanlt  he  was  making  upon  McQueen  to  Jones, 
holding  his  pistol  in  the  same  manner,  and  striking  Jones  in  the  chest  with 
his  left  hand.  The  latter  protested  that  he  had  no  weapon,  and  was  not 
prepared  to  tight,  and  asked  Early  to  desist  from  his  attack,  pulling  up  the 
skirts  of  his  coat  to  show  that  he  was  unarmed.  The  men  were  separated  at 
this  point,  and  Jones  taken  some  fifteen  to  twenty  feet  away  and  given  a 
pistol  by  one  of  his  friends,  said  to  have  been  T.  J  McQueen,  Jr.  Early 
and  Underwood  left  the  game  and  followed  Jones  tu  where  he  had  been  con- 
ducted by  his  friends,  and  the  quarrel  was  renewed,  resulting  in  Early 
ilrlng  upon  Jones,  and  Jones  returning  his  fire.  Early  was  ehot  in  the 
wrist  or  forearm,  and  Jones  through  the  chest;  whereupon  Early  com- 
mence to  retreat,  firing  as  he  ran,  while  Jones  pursued  him,  firing  upon 
him  as  he  retreated.  At  this  point  several  shots  were  fired  by  other  parties 
from  behind  Jones,  one  bullet  entering  his  back,  killing  him  instantly. 

Early  and  Harp  were  each  tried  for  the  murder,  found  guilty,  and  sen- 
tenced to  the  penitentiary,  where  they  are  now  serving  their  terms.  Upon 
the  trial  of  this  case  several  of  the  witnesses  of  the  Commonwealth  testified 
that  they  saw  appellant  shoot  at  Jones  at  the  time  he  was  killed,  and  others 
as  to  acts  done,  and  language  spoken  by  him,  which  abundantly  showed 
him  guilty  of  aiding  and  abetting  Early  and  Harp  in  the  homicide,  if  the 
evidence  was  true.  The  testimony,  however,  on  this  point  was  very  con- 
flicting. Several  of  the  witnesses,  who  claimed  to  be  present  during  the 
trouble,  testified  that  he  did  no  shooting,  nor  was  in  any  way  concerned  in 
the  killing.  Under  this  state  of  case  it  Is  sufficient  to  say  that  there  was 
•evidence  which  authorized  the  submission  of  the  case  to  the  jury,  and  we 
will  not  revise  their  determination  on  the  facts,  but  will  content  ourselves 
ivltb  reviewing  the  several  questions  of  law  raised  by  counsel  for  appellant. 

Upon  the  calling  of  the  case  appellant  moved  for  a  continuance  because 
of  the  absence  of  two  witnesses,  and  filed  an  aflidavit  In  support  thereof. 


10  UNDEBWOOD  V.  COMMONWEALTH. 

This  motion  the  ooart  overruled,  it  appearing  that  one  of  these  witnesses 
was  in  the  United  States  army,  and  out  of  the  jurisdiction  ot  the  oouit,  and 
that  the  other  was  within  a  short  distance  of  London,  and  his  attendance 
oould  be  easily  procured.  This  was  afterwards  done,  and  the  witness  testi- 
fied for  appellant,  and  he  was,  therefore,  not  prejudiced  by  the  adverse 
ruling.  • 

During  the  trial  the  Commonwealth  called  as  witnesses  two  brothers  by 
the  name  of  Barnes,  and  two  by  the  name  of  Jones,  the  latter  being  brothers 
of  the  dead  roan,  who  testified  to  having  seen  a  small  hole  through  the 
pants  and  drawers  worn  by  the  deceased  at  the  time  he  was  killed.  The 
names  of  these  witnesses  were  not  included  In  the  subpoena  issued  for  the 
Commonwealth,  and  appellant  objected  to  their  evidence,  and  at  the  con- 
elusion  of  the  Commonwealth's  testimony  filed  his  aflSdavit,  to  the  effect 
that  he  was  surprised  by  the  testimony  of  these  witnesses,  and  asked  that 
the  jury  be  discharged  and  the  case  re-assigned  for  trial,  or  if  that  could 
not  be  done,  that  their  evidence  be  excluded  from  the  jury  as  incompetent. 
Both  of  these  motions  were  overruled.  Section  ISO  of  the  Criminal  Code 
does  require  the  names  of  the  witnesses  who  testify  before  the  grand  jury  to 
be  placed  on  the  indictment,  but  we  know  of  no  lule,  and  the  learned  coun- 
sel for  appellant  has  cited  us  to  no  authority,  holding  that  the  Common- 
wealth may  not  call  such  additional  witnesses  as  may  be  able  to  furnish 
evidence  material  to  the  prosecution.  The  reooid  does  not  show  any  request 
of  the  parties  that  the  witnesses  should  be  sworn  and  excluded  from  the 
court  room ;  but  even  if  this  were  otherwise,  the  fact  that  these  witnesses 
had  been  in  the  court  room  while  other  witnesses  for  the  Commonwealth 
testified,  would  net  have  been  prejudicial  under  the  oironm stances,  as  no 
witness  for  the  Commonwealth  but  themselves  testified  on  the  particular 
subject  upon  which  they  deposed,  and,  therefore,  what  they  may  have  heard 
could  not  have  affected  their  evidence.  Counsel  insists  that  it  was  incom- 
petent for  these  witnesses  to  testify  about  the  hole  In  the  clothing  of  the 
dead  man,  as  it  was  the  best  evidence  of  what  it  showed.  These  witnesses 
testified  to  the  physical  facts  of  which  they  were  cognizant.  It  was  shown 
that  the  clothing  was  not  within  the  jurisdiction  of  the  oouit  at  the  time  of 
the  trial,  it  having  been  carried  out  of  the  State  by  the  widow  of  the  de- 
ceased; but  there  was  no  more  necessity  for  producing  ihe  clothing  as  the 
best  evidence  of  its  containing  bullet  holes  than  for  producing  the  dead 
body  as  the  be^-t  evidence  of  the  wounds  appearing  on  It.  Moreover,  ** there 
was  no  suggestion  in  the  affidavit  of  appellant  that  the  testimony  of  the 
witnesses  was  in  anywise  untrue,  or  that  if  he  were  given  an  opportunity 
he  could  contradict  it.  The  atfidavit  simply  recites  the  fact  that  the  names 
of  the  witnesses  were  not  on  the  subpoena;  that  they  had  never  been  called 
before,  and  that  no  such  evidence  had  ever  appeared  in  any  of  the  former 
trials  of  the  case;  but  it  wholly  fails  to  impeach  the  truth  of  the  evidence 
itself.  The  surprise  which  will  authorize  the  court  to  continue  a  case  or 
discharge  the  jury  is  not  the  mere  inent-al  emotion  of  a  party  upon  tring 
confronted  with  evidence  he  hoped  would  not  be  produced,  but  must  be  the 
result  of  a  practical  injustice  to  his  substantial  rights;  he  must  show  that 
he  has  been,  in  some  way,  injured  or  misled  by  what  has  happened,  and 
that  if  a  reasonable  opportunity  is  afforded  hiiu  he  can  remedy  the  evil. 
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After  the  eTidenoe  was  all  beard  the  court,  upon  motion  of  the   Commou- 
wealth'e  attorney,  permitted  the  jury,  under  the  charge  of  the  sheriff,  to  go. 
to  the  plac*e  of  the  tragedy  and  Tiew  the  pfemisea,  the  judge,  the  aocueetl 
and   his  counsel,  and  the  prosecuting  attorney,  all  being  in   attendance. 
When  at  the  scene  one  of  the  jurors  requested  the  judge  to  haTe  the  accused 
point  out  to  them  the  particular  spot  where  he  had  testified  on  the  stand 
that  he  bad  hid  his  pistol.    The  judge  having  some  doubt  as  to  his  right  to. 
do  this,  took  the  accused  and  his  counsel  aside,  and,  after  some  discussion, 
DO  objection  being  made,  he  was  permitted  to  point  out  to  the  jury  the  spot. 
When  the  jury  returned  to  the  court  room  his  counsel,  for  the  first  time, 
entered  an  objection  to  what  had  taken  place,  and  this  is  now  insisted  ui)on 
as  a  ground  for  reversal.    We  are  able  to  see  no  reason  why  the  judge  should 
not  have  tried  the  whole  case  at  the  place  where  the  tiagedy  occurred,  if  it 
suited  his  convenience  so  to  do.    There  is  no  peculiar  sanctity  about  the. 
court  room  which  requires  trials  to  be  held  there.    The  court  room   is  for 
the  convenience  of  the  court,  but  there  is  no  reason  that  forbids  the  judge, 
in  hot  weather,  for  instance,  to  hold  his  court  out  in  the  yard  under  a  tree, 
or  any  other  place  which   better  suited   bis  convenience  and  the  comfort  ol* 
the  jurors  and  the  parties  litigant;  nor  are  we  able  to  see  in  what  way  the 
Interest  of  the  appellant  was  prejudiced  by  being  allowed  to  give  additional 
testimony  in   his  own  favor  to  the  jury.    The  Commonwealth's  attorney 
might  have  objected  to  this,  but  there  is  no  ground  for  complaint  of  it  by 
appellant. 

The  court  did  not  err  in  overruling  the  motion  for  a  new  trial  based  upon* 
the  newly-discovered  evidence.    Most  of  it  would  have  been  incompetent  aa. 
hearsay,  and   the  balance  was  merely  cumulative.    Besides,   under  section, 
281  of  the  Criminal  Code,  we  have  no  jurisdiction  to  reverse  a  criminal  case, 
for  an  error  of  the  court  in  overruling  the  motion  for  a  new  trial.     Counsel) 
for  appellant  earnestly  insists  that  the  court  should  have  given  the  jury  an 
instruction  embracing  the  principle  that,  although  the  accused  might  have, 
wrongfully  begun  the  affray  in  which  the  killing  was  done,  yet   if  he  after- 
ward in  good  faith  had  withdrawn  from  it,  and  made  it  apparent  to  hia. 
antagonist  that  he  had  so  withdrawn  in  the  interest  of  i)eace,  then  his  right 
of  self-defense  returned  to  him,  and  if  his  antagonist  afterwards  attacked 
him,  he  might  then  kill  him   in  his  apparent  necessary  self-defense.    In- 
■tmotions  must  be  based  on  evidence,  and  while  the  abstiact  principle  con- 
tended for  by  the  counsel  for  appellant  is  unquestionably  correct,  there  are 
no  facts  in  this  record  upon  which  it  could  have  been  predicated.    Jonea. 
never  knew  that  he  had  but  one  antagonist— Ab.  Early;  and  while  Early, 
after  firing,  retreated,  this  was  not  a  withdrawal   in   the  interest  of  i)eace, 
because  he  fired  as  ho  ran.    If  Underwood  shot  Jones  at  all.  he  shot  him 
from  behind,  and  without  Jones'  knowledge.    There  was  never  any  with- 
drawal by  Underwood  in  the  interest  of  peace,  and,  therefore,  there  was  no 
evidence  which  would  have  authorized  the  trial  judge  to  give  the  iustruc- 
tion,  for  the  absence  of  which  appellant  complains. 

Taking  a  survey  of  the  whole  case,  we  are  impressed  with  the  fact  that. 
the  accused  had  a  fair  trial  in  every  particular.     The  instructions,  as  given 
by  the  court,  seem   to  contain   the  whole  law  of  the  case,  but   if  they  are. 
subject  to  any  criticism  whatever,  it  is  that  they  are  too  favorable  to  appel-. 
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lant.     The  jury,  under  the  faots  as  shown  by  this  record,  were  more  than 
lenient  in  their  verdict,  and  this  should  be  a  matter  of  congratulation 
father  than  complaint  on  the  part  of  the  accused. 
Perceiving  no  error  in  the  record  the  Judgment  is  afBzraed. 


SMITH  V.  PARK'S  ADM'R. 

■ 

(Filed  January  6;  1905— Not  to  be  reported. ) 

1.  Contracts  —  Peremptory  instruction  —  Pleading  —Where  the  petition 
alleged,  in  this  action  upon  a  contract  for  services  rendered  as  overseer,  that 
appellant  performed  the  labor  at  the  special  instance  and  request  of  the  de- 
ceased; that  he  looked  after  her  farm  and  Btock,  collected  her  debts,  paid  off 
her  indebtedness  and  transacted  all  of  her  business,  and  the  evidence  con- 
ducing to  substantiate  these  allegations  and  the  further  allegation  that  de- 
ceased agreed  and  promised  to  pay  for  these  services,  it  was  error  for  the 
lower  court  to  peremptorily  instruct  the  jury  to  find  for  defendant. 

2.  Devise— Pleading— Where  decedent  devised  so  much  to  appellant,  but 
I9nch  devise  was  not  equal  to  the  whole  debt  claimed  by  him,  a  demurrer 
Was  properly  sustained  to  a  plea  of  the  devise.  If  the  money  was  due  by 
t)ontract  the  deceased  had  no  right  to  attach  conditions  to  its  payment  as 
was  done.  Moreover,  the  will  contains  express  provisions  as  to  the  payment 
^f  debts,  and  this  fact  negatives  the  idea  that  the  bequest  was  intended  as  a 
payment 

B.  H.  Tomliuson  and  R.  L.  Greene  for  appellant. 

W.  I.  Williams  and  R.  L.  Davidson  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  George  W.  Smith,  instituted  this  action  to  recover  of  the 
appellee  a  debt  of  11,926.  which  be  claimed  to  be  due  him  from  the  estate  of 
Margaret  H.  Parks,  deceased. 

Mrs.  Parks  was  an  old,  feeble  Indy,  who  owned  a  farm  of  about  200  acres 
of  bluegrass  land  in  Garrard  county,  Kentucky.  The  appellant  seems  to 
have  been  her  overseer  from  the  year  1888  until  her  death  in  August,  1901. 
During  this  time  he  lived  with  her  on  the  form,  acted  as  overseer,  attended 
to  all  her  affairs,  looked  after  the  stock,  saw  that  the  laborers  performed 
their  duties,  made  sales  of  the  produce  of  the  farm,  collected  the  money, 
hired  the  servants  and  paid  them  off;  in  fact  did  everything  that  an  over- 
seer is  expected  to  do.  After  her  death  he  presented  this  claim  to  her  ad- 
ministrator for  services  rendered,  being  at  the  rate  of  $160  per  year.  Pay- 
ment being  refused,  this  action  was  instituted.  The  answer  contains,  first, 
a  traverse;  second,  a  plea  of  the  statute  of  limitation;  third,  the  allegation 
that  the  services  performed  were  gratuitous,  the  claimant  being  a  member 
of  the  family,  and  the  decedent  having  no  idea  that  his  services  were  to  be 
^ald  for;  and,  fourth,  payment  by  devise  of  1600  by  the  decedent  to  appel- 
lant. 

Upon  the  trial  of  the  case  the  court  sustained  a  demurrer  to  the  plea  of 
payment  by  the  devise,  and  a  trial  being  had  upon  the  issues  remaining  in 
the  record,  the  court,  after  the  conclusion  of  the  appellant's  (plaintiff's) 
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testimony,  sustained  a  motion  for  a  peremptory  instruction  to  the  jury  ta 
find  for  the  appellee  (defendant):  and  of  this  the  appellant  now  complains. 
There  was  no  such  relationship  between   the  appellant  and   Margaret  H. 
Parks  as  warrants  the  assumption  that  the  servloes,  which  the  record  shows, 
that  he  performed  for  her  in  her  lifeiime,  were  to  be  gratuitous.    On  tha. 
contrary,  they  were  only  distantly  related,  and  the  services  are  of  that  char- 
aoter,  both   in  kind  and  value,  for  which  those  who   receive  them   usually^ 
have  to  pay.    It  is  true  where  personal  services  are  rendered    by  one  mem- 
ber of  a  family  to  another,  as  by  a  child  to  a  parent,  no  implication   of  a 
promise  to  pay  will  arise;    but  where  no  such  relationship  exists,  and  tha. 
]Hirties  stand  as  strangeis  towards  each  other,  so  far  as  duty  is  concerned, 
the  rendering  by  one,  and  the  acceptance  by  the  other,  of  such  services  aa. 
are  involved  in  this   case  raises  by  legal   implication  a  promise  to  pay  oi\ 
the  part  of  the  recipient.    If  the  evidence  for  appellant  is  true,  the  decedent,, 
Margaret  H.  Parks,  who  was  utterly  unable  to  manage  her  farm  herself,  re- 
ceived for  many  years  his  whole  services,  which  were  devoted   to  the  care, 
and  control  of  her  farm ;  and  these  services  were  just  such   as  men  usually. 
seek  from  the  overseers  whom  they  employ  to  manage  their  affairs. 

Appellant  was  faithful  and  loyal  in  the  discharge  of  his  duties,  and  very^ 
kind  and  attentive  to  the  little  wants  of  his  invalid  employer,  and  it  was. 
but  natural  that  there  should  spring  up  a  warm  affection  between  them. 
Because  Mrs.  Parks  rewarded  the  fidelity  of  her  employe  by  her  friendship 
and  esteem  is  no  reason  for  not  paying  him  the  value  of  his  services,  if  the, 
claim  is  just. 

The  petition  contains  allegations  which  constitute  an  express  contract  ot 
employment  and  promise  to  pay.  So  much  as  bears  upon  this  parriculaiN 
I>oint  is  as  follows:  ''Plaintiff  states  that  at  her  special  instance  and  request, 
he  performed  labor  for  her  on  her  farm,  looking  after  her  stock,  cultivated 
her  land,  collected  her  debts,  paid  off  her  indebtedness  and  tran»icted  al\ 
business  for  her  in  any  way  connected  with  or  pertaining  to  the  manage- 
ment of  her  farm  for  and  during  the  period  of  time  mentioned,  tind  also, 
waited  on  her  during  that  time;  all  of  which  was  done  at  her  special  in- 
atance  and  request,  and  for  all  of  which  she  agreed  and  promised  to  pay- 
him." 

The  evidence  for  appellant  conduced  to  substantiate  this  allegation,  an^ 
the  court  erred  in  granting  a  peremptory  instruction.  The  rule  we  ar& 
seeking  to  state  is  nowhere  more  clearly  set  forth  than  in  the  case  of  Cloud, 
&e.  V.  Glinkinbeard's  Ex*ors,  8  B.  M.,  899.  In  the  opinion  In  that  case  it  is. 
said:  "It  appeared  in  proof  that  Mrs.  Cloud  was  a  relative,  and  had  lived 
In  the  family  of  the  testator,  and  had  been  treated  more  like  a  child  than  a. 
servant  or  dependent.  If  during  the  time  she  lived  with  him  the  testator 
believed  himself  under  no  legal  obligations  to  pay  for  the  services  rendered 
by  her,  and  she  did  not  intend  to  demand  compensation  therefor,  or  ezpest, 
to  receive  it  except  as  an  act  of  his  bounty,  then  the  law  will  not  imply  a 
promise  to  pay  on  his  part.  Unless,  however,  such  an  understanding  of  tha 
parties  is  fairly  deducible  from. their  attitude  and  conduct,  the  law  does,  ii\ 
the  absence  of  all  circumstances  to  repel  such  an  inference,  imply  a  promisa 
to  pay  a  reasonable  compensation  for  the  services  rendered.  This  questioxv 
the  Jury  had  to  determine,  and  in  the  event  of  its  decision  in  the  plaintiff 'i^ 
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Yavor  they  had  also  to  estimate  and  ascertain  the  value  of  the  services.'* 
f  Green's  Ex'or  v.  Green,  26  Ky.  Law  Bep.,  1007.  and  cases  there  cited; 
Galloway  v.  Galloway,  24  Ky.  La^  Rep.,  857.) 

The  trial  court  correctly  overruled  the  demurrer  to  the  plea  of  the  statute 
of  limitation,  thus  limiting  the  right  of  appellant  to  recover  so  much  of  his 
«lalm  as  accrued  within  five  years  next  before  the  time  when  his  right  to 
sue  accrued.  The  judgment  sustaining  a  demurrer  to  the  plea  of  payment 
hy  devise  from  the  decedent  to  appellant  must  also  be  sustained  as  a  correct 
exposition  of  the  law.  The  devise  was  not  equal  to  the  whole  debt  claimed 
lay  the  appellant  from  the  estate  of  the  decedent,  even  after  the  applloatlon 
of  the  statute  of  limitations,  therefore,  the  rule  that  where  a  party  Is  In 
debt  and  devises  to  hlE  creditor  a  sum  equal  to  or  greater  than  the  amount 
of  the  debt,  it  is  to  1)e  construed  as  a  payment,  has  no  application  here. 
Moreover,  the  fact  that  the  decedent  devised  the  sum  of  |600  In  trust  to  be 
paid  appellant  as  he  needed  It,  refutes  the  claim  that  she  Intended  It  as  a 
payment  of  a  debt.  If  it  was  money  due  by  contract,  she  had  no  right 
to  attach  conditions  to  Its  use.  and  would  not  have  done  so.  The  will,  In 
addition,  contains  an  express  devise  for  the  payment  of  her  debts,  and  this 
fact  negatives  the  idea  that  the  specific  device  of  SnOO  was  Intended  as  a  pay- 
ment, the  rule  being  that  where  a  testator  in  his  will  directs  all  his  just 
debts  to  be  paid.  If  then  he  owed  to  his  device  a  juEt  debt,  he  virtually 
directs  its  pnyment  as  weH  as  the  payment  of  the  legacy.  (Cloud,  &c.  v. 
Clinltlnbeard's  Ex'or,  8  B.  M.,  3W;  Lisle  v.  Tribble,  92  Ky.,  808.) 

The  exceptions  to  the  depositions  of  Higginbotham  and  Lusk  should  have 
been  overruled. 

For  the  reasons  indicated  the  judgment  on  the  cross  appeal  Is  affirmed 
«nd  the  judgment  on  the  direct  appeal  is  reversed  for  proceedings  consistent 
with  this  opinion. 


COMMONWEALTH  v.  ROBINSON. 

(Filed  January  6,  1906— Not  to  be  reported.) 

Resisting  an  officer— Instructions— Upon  the  trial  of  appellee  upon  an  in- 
dictment charging  him  with  feloniously  striking  and  wounding  an  offloer 
with  a  deadly  weapon,  it  appearing  that  nppellee  was  resisting  arrest  by  the 
"Officer,  an  Instruction  to  the  effect  that  if  the  jury  believed  beyond  a  reason, 
able  doubt  that  the  accused  had  commlttt^d  a  public  offense  in  the  presence 
t>f  the  officer  and  knew  the  officer  to  be  the  marshal  of  the  town  where  the 
offense  was  committed,  and  the  officer  attempted  to  arrest  him,  it  was  his 
tluty  to  submit  to  the  arrest;  and  if  he  refuseil  to  do  so  and  assaulted  the 
t)ffioer,  the  latter  had  the  right  to  repel  the  assault  and  compel  the  defend, 
ant  to  submit  to  the  arrest,  correcJtly  stated  the  law,  and  should  have  been 
given  by  the  lower  court. 

A.  L.  Kendall,  Ed.  Daum,  N.  B.  Hays  and  L.  Mix  for  appellant. 

R.  J.  Babbitt  and  J.  B.  Cumber  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 
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The  appellee,  John  Bohinson,  was  Indicted  In  the  Fleming  Circuit  Court 
for  maliciously  and  feloniously  Rtrlking  and  wounding  Mnt  Bramble  with  a 
deadly  weapon  with  the  Intent  to  kill  him,  but  of  which  wound  the  latter 
did  not  die. 

The  trial  resulted  in  the  conviction  of  appellee  for  a  lower  decree  of  the 
offense  charged,  and  his  punishment  wns  fixed  by  the  jury  at  n  fine  of  186 
And  imprisonment  in  jail  sixty  days.  The  lower  court  granted  appellee  a 
new  trial,  and  the  Commonwealth  appeals  from  the  ruling  of  the  court  in 
refusing  nn  instruction  nsked  by  it  upon  the  trial. 

By  sections  335-337,  Criminal  Code,  an  appeal  may  be  taken  by  the  Com- 
monwealth before  final  judgment  to  have  the  law  of  a  case  settled  by  this 
<»urt,  but  the  appeal  can  not  interfere  with  the  action  of  thts  lower  court  in 
granting  a  new  trial.  (Commonwealth  v.  Hourlgan,  S9  Ky.,  5<i5.  )  It  ap- 
pears from  the  record  that  there  was  evidence  conducing  to  prove  that 
Bramel,  who  was  deputy  marshal  of  thu  city  of  Flemingsburg.  received  in- 
formation from  the  family  of  appellee  that  the  latter  had  committed  a  felony 
by  maliciously  striking  and  wounding  one  of  his  own  children  with  a  deadly 
weapon  with  intent  to  kill  her,  and  that  nppellee  was  somewhere  in  the  city. 
Bramel,  upon  receiving  this  information,  started  out  to  find  and  arrest 
«ppellee  for  the  alleged  felony,  without  taking  time  to  Peciire  a  warrant, 
<and  found  him  at  a  lively  stable.  Appellee  refused  to  submit  to  arrest  upon 
the  charge  preferred,  and  being  drunk,  commenced  to  threaten  the  officer, 
and  to  curse  and  abuse  him  in  his  presence.  The  officer  then  left  him, 
aeenred  his  pistol  and  returned  to  arrest  appellee  without  a  wnrrunt  for  the 
/elony  and  the  offense  of  which  he  was  guilty  In  his  presence,  that  is,  being 
dmnk  and  disorderly,  threatening  the  officer  and  using  profane  language 
In  his  presence.  Upon  being  again  approached  by  the  officer,  appellee  again 
refused  to  be  arrested,  and  in  resisting  the  o*Ticer  struck  hini  with  a  club, 
breaking  one  of  his  ribs,  and  in  the  difficulty  was  shot  by  the  officer. 

Upon  the  trial  of  appellee  for  wounding  the  officer,  the  Commonwealth, 
upon  the  oonclusion  of  the  evidence,  asked  the  following  instruction:  "The 
court  further  instructs  the  jury  that  if  they  believe  from  nil  the  evidence 
that  Mat  Bramble  was  deputy  marshal  of  the  town  of  Flemingsburg,  a  town 
of  the  fifth  class  in  Fleming  county,  Kentucky,  at  the  time  of  the  striking 
and  wounding  alleged  in  the  indictment  herein,  then  it  was  his  duty  to  sup- 
press any  disturbance  of  the  peace  or  any  disorderly  conduct  committed  in 
his  presence  In  said  town,  and  to  arrest  any  person  guilty  of  such  offense, 
where  the  offense  was  committed  in  his  presence,  and  this  he  had  a  right  to 
do  without  a  warrant,  and  it  was  likewise  the  duty  of  the  said  Mat  Bram- 
ble, acting  as  marshal,  to  arrest  any  person   who  was   guilty  of   a   public 
offense  in  his  presence,  such  as  using  profane  language  or  being  drunk  in 
the  presence  of  the  officer,  and  this  it  was  his  duty  to  do  without  a  warrant; 
and  if  the  jury  further  believe  from  all  the  evidence,  to  the  exclusion  of  a 
reasonable  doubt,  that  a  public  offense  was  committed  in  the  presence  of 
the  said   marshal  by  the  accused,  John  Robinson,  and   the   said  Kobinson 
knew  that  the  said  Mat  Bramble  was  a   marshal,  then   said  Mat  Bramble, 
acting  as  a  marshal,  had  the  right  to  arrest  the  said  John  Robinson  without 
a  warrant,  and   if  the  jury  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  accused  had  committed  a  public  offense  in  the  presence  of 
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Bald  Mat  Biamble,  the  marshal  aforesaid,  and  knew  that  the  said  Mat 
Bramble  wae  marshal,  and  eald  Bramble  attempted  to  arrest  the  accused, 
John  Robinson,  in  the  town  of  Flemingsbnrg,  for  such  offenee  committed 
in  his  presence,  then  it  was  the  duty  of  the  said  defendant  to  submit  to  the 
arrest,  and  if  he  refused  to  do  so,  and  assaulted  the  said  marshal,  with  a 
club  or  stick  or  deadly  weapon,  then  said  marshal  had  the  right  to  repel 
said  assault,  and  to  compel  the  defendant  to  submit  to  the  arrest." 

This  instruction  was  refused  by  the  court,  which  we  think  was  error.  In 
Helm  V.  Commonwealth,  £6  Ky.  Law  Rep.,  166,  it  appeared  that  the  appel- 
lant. Helm,  was  misbehaving  at  a  picnic  near  Whitesville,  in  Daviess 
county,  information  of  which  is  given  the  marshal  of  the  town,  who  went 
to  the  picnic  grounds  to  arrest  him.  Upon  his  finding  Helm  the  latter 
committed  an  offense  in  his  presence,  and  in  resisting  arrest  cut  and 
wounded  the  oflQcer  with  a  knife.  Upon  the  trial  of  Helm  for  cutting  the 
oflScer  the  lower  court  gave  to  the  Jury  an  instruction  precisely  like  the  one 
offered  in  -this  case.  Helm  objected  to  the  instruction,  and  being  convicted, 
appealed.  This  court,  however,  held  that  the  instruction  was  proper,  and 
approved  It.  Regarding  that  case  as  conclusive  of  the  correctness  of  the  in- 
struction refuged  in  this  case,  we  hold  that  the  instruction  asked  by  the 
Commonwealth  should  have  been  given  in  this  case. 

Wherefore,  this  conclusion  is  certified  to  the  lowev  court. 


COMMONWEALTH  v.  JONES. 

(Filed  January  6,  1905— Not  to  be  reported.) 

Local  option—Peremptory  instruction— The  fact  that  an  order  of  a  county 
court  directing  the  holding  of  a  local  option  election  recited  that  the  petition 
for  the  election  was  signed  by  more  than  twenty-five  per  cent,  of  the  legal 
voters  residing  and  living  within  the  magisterial  district  in  which  the  elec- 
tion was  held,  instead  of  following  the  language  of  the  statute  requiring  a 
number  of  names  to  the  petition  equal  to  twenty-five  per  cent,  of  the  votes 
of  each  precinct  cast  at  the  last  general  election,  etc.,  did  not  render  the 
election  void  where  it  appeared  the  petitioners  represented  more  than  twen- 
ty-five per  cent,  of  the  votes  cast  at  the  last  election,  and  that  at  the  elec- 
tion 64  votes  were  cast  in  favor  of  the  sale  of  whisky  and  849  were  cast 
against  it;  and  where  a  case  was  made  out  for  the  violation  of  the  local 
option  law,  it  was  error  for  the  lower  court  to  peremptorily  instruct  the 
Jury  to  find  for  the  defendant. 

J.  G.  Lovett  and  N.  B.  Hays  for  appellant. 

Appeal  from  Marshall  Circuit  Court. 

« 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  J.  A.  Jones,  was  indicted  by  the  grand  Jury  of  Marshall 
county  for  the  offense  of  selling  unlawfully  spirituous,  vinous  and  malt- 
liquors  by  retail  in  territory  where  the  local  option  law  was  in  force. 

Upon  the  trial  in  the  circuit  court  it  was  proved  that  he  sold  within  a 
year  next  before  the  finding  of  the  indictment  to  one  Charles  Bolin  in  Mag- 
isterial District,  No.  3,  of  Marshall  county,  where  the  local  option  law  was  In. 
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force,  seven  bottles  of  beer  at  ten  cents  per  bottle,  and  the  Intoxicating; 
quality  of  the  beer  was  deraonetrated  by  the  fact,  also  established  by  the 
eyidence,  that  Bolin  became  intoxicated  from  drinking  it.  The  Common^ 
wealth  introduced  in  evidence  several  orders  of  the  county  court  showinic 
that  an  election  was  held  in  the  magisterial  district  in  question  under  the 
provisions  of  the  local  option  law,  and  that  a  majority  of  the  votes  in  said 
election  were  cast  against  the  sale  of  liquor. 

No  evidence  was  introduced  in  behalf  of  the  appellee,  yet  he  wat^  declared 
not  guilty  by  the  verdict  of  the  jury,  they  having  been  directed  to  so  find 
by  a  peremptory  instruction  from  the  court  to  that  effect.  The  appellant. 
Commonwealth  of  Kentucky,  excepted  to  the  giving  of  the  peremptory  in- 
struction, and  filed  motion  and  grounds  for  a  new  trial,  but  the  motion  was 
overruled  by  the  court,  to  which  an  exception  was  likewise  taken  by  appel- 
lant, and  this  court  is  now  asked  to  review  the  several  rulings  of  the  lower 
court  complained  of.  It  appears  that  the  ruling  of  the  trial  judge  in  giving 
the  peremptory  instruction  was  based  upon  wbut  he  considered  a  fatal  de- 
fect in  the  order  of  the  county  court  in  the  matter  of  directing  the  holding 
of  the  election  under  the  local  option  law  in  the  magisterial  district;  that 
part  of  the  order  containing  the  supposed  defect  Is  as  follows:  "And  this 
being  the  next  regular  term  of  the  Marshall  County  Court  after  receiving 
aald  petition  by  the  judge  of  the  Marshall  County  Court,  which  petition 
was  filed  with  the  clerk  of  the  Marshall  County  Court  and  noted  of  record 
by  him  in  his  office,  and  same  is  now  ordered  filed  of  record;  and  it  appear- 
ing to  the  satisfaction  of  the  court  that  said  i)etition  was  signed  by  more 
than  twenty  five  per  cent,  of  the  legal  voters  living  and  residing  within 
Magisterial  District,  No.  2,  In  the  county  of  Marshall,  in  the  State  of  Ken- 
tucky, and  more  than  twenty-five  per  cent,  of  the  legal  votes  cast  at  the 
last  preceding  general  election  in  and  for  said  Magisterial  District,  No. 
2».    ♦    .    • 

It  will  be  observed  that  the  order  quoted  in  part  above  does  not  recite  that 
the  petition  for  the  election  was  signed  by  legal  voters  in  each  precinct  of 
the  territory  to  be  affected,  equal  to  twenty-five  per  cent,  of  the  legal  votes 
of  each  precinct  of  the  Magisterial  District,  No.  2.  cast  at  the  last  preceding 
general  election,  and  as  the  statute  (section  2554)  provides  that  an  order 
directing  the  holding  of  an  election  under  the  local  option  law  in  a  magis- 
terial district  may  be  granted  by  the  judge  of  the  county  court,  '*upon  ap- 
plication, by  written  petition,  signed  by  a  number  of  legal  voters  in  each  pre- 
cinct of  the  territory  to  be  affected  equal  to  twenty -five  per  cent,  of  the  votes 
oast  in  each  of  said  precincts  at  the  last  preceding  general  election,'*  *  *  * 
it  was  assumed  by  the  lower  court  that  the  election  held  under  the  order 
was  void,  and  that  consequently  the  local  option  law  was  not  in  force  in 
Magisterial  District,  No.  9,  at  the  time  of  the  sale  of  the  beer  for  which  ap- 
pellant was  indicted.  In  other  words,  it  was  the  opinion  of  the  trial  judge 
that  the  order  of  the  county  judge  should  recite  all  the  jurisdictional  facts 
authorizing  him  to  direct  the  holding  of  the  election. 

It  is  stated  in  the  order  filing  the  petition  for  the  election,  which  was  en- 
tered at  a  regular  term  of  the  county  court  preceding  that  at  which  the 
order  directing  the  election  was  entered,  that  the  petitioners,  Charles  Smith, 
and  others,  constituting  a  number  "equal  to  twenty -five  per  cent,  of  the 
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legal  voters  of  the  VflHous  votlDg  places  (precincts)  In  Magfrterfa)  Precinct, 

No.  2.  in  Marshall  county,  Kentucky,"  appeared  and  filed  with  the  county 

^^udge  the  petition  requesting  that  the  elect  ion  he  held.    The  order  directing 

-^he  holding  of  the  election  entered  at  the  following  term  declares  that  the 

<&pet4tioner8  were  "resident  citizens  and  legal  voters  of  Magisterial  District, 

No.  2,"  and   that  they  constituted   more  than   twenty-five  per  cent,  of   the 

legal  votes  cast  in  the  magisterial  district  at  the  last  preceding  geneml  elnc- 

^  tioB  "in  and  for  such  district.     The  two  orders,  therefore,  establis^h  the  facts, 

•^p^t,  that  those  signing  the  petition  were  residents  and  legal  voters  of  the 

~ magisterial  district;    second,  that   they  constituted   more  than  twenty- five 

per  cent,  of  the  legal  votes  cast  at  the  last  preceding  general  election  in  the 

district;  and,  third,  were  in  numter  equal   to  twenty-five   per  cent,  of  the 

legal  voters  of  the  various  voting  places  in  the  district. 

According  to  Webster  the  word  "various"  means  "different,"  and  "sev- 
-eral"  means  "separate,"  "distinct."  Therefore,  to  say  of  persons  whose 
names  appear  to  the  petition  in  questicn  that  they  equal  in  nunilx»r  twenty- 
five  per  cent,  of  the  Ingal  voters  of  the  severiil  voting  places  In  the  magis- 
terial district,  is  equivulent  to  saying  thnt  they  equal  twenty -five  per' cent, 
of  the  legal  voters  In  each  precinct,  and  If  equal  to  twenty-five  per  cent,  of 
the  legal  voters  in  each  precinct,  equal  also  to  the  same  per  cent,  of  the 
legal  votes  cast  in  each  precinct  at  the  last  preceding  general  election.  It 
is  true  that  the  statute  sajs  the  petition  for  such  an  election  must  be  signed 
by  a  number  of  legal  voters  in  each  precinct  of  the  territory  to  be  affected, 
but  it  does  not  say  that  it  must  be  signed  by  twenty-five  per  cent,  of  the 
legal  voters  residing  in  each  precinct.  It  is  only  required  that  the  number 
-of  legal  voters  of  each  precinct  signing  the  petition  shall  be  equal  to  twen- 
ty-five per  cent,  of  the  votes  cast  in  each  precinct  in  the  last  preceding  gen- 
'Cral  election. 

It  is  shown  by  the  petition  for  the  election  under  consideration    that  at 

tthe  end  of  many  of  the  names  signed  thereto  appears  the  word  and  figure 

^'No.  S,"  and  at  the  end  of  others  "No.  4,"  indicating,  doubtless,  that  these 

'numbers  refer  to  the  precincts  respectively  of  the  magisterial  district;  It 

would   seem,  therefore,  that  the  fact  that  the  petition  was  signed  by  legal 

voters  of  each  precinct  of  the  magisterial  district  is  to  be  inferred  from  the 

•appearance  and  language  of  the  petition  which  was  introduced  in  evidence. 

The  several  orders  of  the  county  court  considered   together   show  that  the 

•election  was  held  as  directed;  that  the  votes  were  canvassed   and  count^ed, 

and   the   result  ascertained   by  the  election   officers,  and   the  result  was  by 

thein  CfrMfied  to  the  county  judge  and  spread  upon  the  records  of  his  court; 

-and  further,  that  04  votes  were  cast  In  favor  of  the  sale  of  spirituous,  vinous 

jind   malt  liquors   and  849  against  its  sale,  making  a  total  of  4h9  votes  cast 

.in  the  magisterial  district,  and  a  majority  of  285  against  the  sale  of  liquors. 

A  comparison  of  the  touil  vote  cast  at  the  election   with  the  names  upon  the 

petition  will  show  what  proportion  of  the  voters  of  the  district  joined  in 

the  request  for  the  holding  of  the  election.    The  petition  contains  158  names, 

•equalling  about  thirty-seven  per  cent,  of  the  votes  cast  in  the  entire  district. 

A  careful  examination   of   the   orders   and   other   record   evidence  from  the 

county  court   introduced   by  the   Commonwealth  upon  the  trial  will  show 

but  one  irregularity  in  the  proceedings  leading  to  and  resulting  in  the  elet* 
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'tloD,  and  that  is  the  failure  to  have  the  order  of  election  coDtain  an  express 
ireoital  of  the  fact  that  the  petition  for  the  election  was  signed  by  a  number 
of  legal  voters  in  each  precinct  of  the  territory  to  be  affected  egual  to  twen- 
ty-fi^e  per  cent,  of  the  votes  cast  in  each  of  the  precincts  at  the  last  preced- 
ing general  election.  . 

We  are  not  prepared  tis  say  that  this  single  omission  ought  to  Invalidate 
the  election,  for  we  think  the  orders  altogether,  in  connection  with  the 
statements  of  the  petition,  e&tablish  the  jurisdictiooal  facts,  and  that  they 
were  regarded  by  the  county  judge  as  existing  is  shown  by  the  following 
"Ctatement  contained  in  the  order  directing  the  holding  of  the  election  :  "It 
•further  appearing  to  the  satisfaction  of  the  court  that  the  said  petitioners 
have  in  all  respects  complied  with  the  law.  it  is  now  ordered  and  adjudged 
l>y  the  court  that  an  election  be  held,"  etc. 

Where,  ns  in  this  case,  the  validity  of  the  proceedings  under  which  the 
election  was  held  are  attacked  collaterally,  if  a  substantial  compliance  with 
Che  provisions  of  the  statute  is  shown,  by  the  petition  therefor  and  the  orders 
-entered  of  record  by  the  county  judge,  the  election  will  not  be  declared  void. 
"We  are  of  opinion,  therefore,  that  the  lower  court  erred  in  giving  the  per- 
-emptory  Instruction  directing  the  jury  to  find  the  appellee  not  guilty,  but  as 
under  the  statute  the  offense  of  which  appellee  was  guilty  may  be  punished 
tiy  imprisonment  in  jail  not  less  than  ten  nor  more  than  forty  days,  as  well 
«8  by  a  fine  of  not  less  than  $64)  nor  more  than  1100,  we  can  not  reverse  the 
judgment  of  the  lower  court  and  require  him  to  be  retried,  and  must  be  con- 
tent to  certify  to  the  court  below  the  law  as  herein  expressed,  which  is 
accordingly  done. 


LAUGHtilX'S  EX'TX  v.  BOUGHNER,  &c. 

(Filed  January  6,  1906— Not  to  be  reported. ) 

Former  appeal— Where  a  former  appeal  settled  all  questions  between  the 
parties  and  nothing  remained  except  to  state  the  claims  between  them  and 
"Calculate  the  interest,  it  was  not  error  to  refuse  an  allowance  to  the  execu^ 
triz  of  commissions,  or  attorney's  fees,  but  the  lower  court  erred  in  fixing 
the  date  from  which  interest  must  be  computed,  May  8,  1888,  being  the  date 
"from  which  interest  must  run. 

W.  S.  Pryor  for  appellant. 

B.  F.  Graziani,  G.  F.  Boughner  and  George  Doniphan  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  the  second  appeal  of  this  case.  The  opinion  In  the  first  appeal  is 
published  in  23  Ky.  Law  Bep.,  1)67,  and  the  response  to  the  petition  for  re- 
liearing  can  be  found  in  26  Ky.  Law  Rep.,  860.  This  opinion  settled  all  the 
•questions  between  the  partief,  and  nothing  remained  to  be  dnne  except  to 
calculate  the  interest  on  and. stating  the  claims  of  the  parties  named  in  the 
opinion,  and  render  a  judgment  for  the  party  in  whose  favoi  the  balance 
might  be  found.  On  the  filing  of  the  mandate  in  the  lower  court  the  ap- 
pellant in  this  appeal  moved  the  court  to  refer  the  case  to  the  master  com. 
missioner  to  take  proof  and  report  the  state  of  accounts  or  claims  existing 
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between  the  parties.  The  court  refused  this  motion.  There  was  no  error  it» 
this.  The  court  had  the  right  to  refer  the  matter  to  the  commissioner,  or 
to  malce  the  calculations  itself,  which  was  done.  The  court  by  its  calcula- 
tion ascertained  that  there  was  due  from  the  appellants  to  appellees  on  the 
95th  of  March,  1904,  the  sum  of  18,766.60,  and  rendered  judgment  for  that 
sum  with  interfst  from  that  date.  Appellants  appeal  from  this  judgment, 
and  claim  that  there  was  an  error  in  this  calculation  and  judgment  to  their 
prejudice;  also  that  the  court  erred  in  refusing  to  allow  the  ezeoutriz  of 
Laughlin  the  statutory  allowance  or  commissions  on  her  collection  of  the 
debt  of  the  Cummins  note,  and  also  fur  refusing  to  allow  her  $250,  the- 
amount  she  had  paid  as  executrix  to  the  attorney  for  his  services  in  the- 
collection  of  this  Cummins  note. 

We  are  of  opinion  that  the  court  did  not  err  in  refusing  her  an  allowance- 
or  commissions  as  executrix  in  the  collection  of  the  Cummins  debt,  and  re- 
fusing her  credit  for  the  alleged  attorney's  fee  paid,  for  two  reasons:  First, 
the  former  opinion  of  this  court  is  a  bar  to  her  claim  in  this  reFpect.  That 
opinion  or  judgiuent  settled  all  matters  of  claims  between  the  parties  that 
were  or  might  have  been  therein  presented.  The  second  reason  is  that  the 
Cummins  claim  did  not  belong  to  the  estate  of  Laughlin.  The  commission 
or  allowance  fixed  by  statute  for  compensation  to  personal  representatives  of 
decedents  is  for  the  purpose  of  paying  them  for  the  collection  and  disburse* 
ment  of  money  belonging  to  the  decedent,  and  as  this  Cummins  claims 
belonged  to  the  appellees,  Boughners,  she  was,  therefore,  not  entitled  to  the 
statutory  allowance.  If  she  had  made  this  collection  of  the  Cummins  debt 
for  the  benefit  of  the  Boughners,  there  would  be  equity  in  her  claim  for  feea 
paid  to  attorneys  in  the  collection  thereof.  But  the  collection  was  made  for 
the  benefit  of  the  Laughlin  estate.  She  denied  the  right  of  the  Boughners 
to  any  part  of  that  claim,  which  was  the  main  and  real  matter  litigated  in 
this  action  from  itE  inception.  The  appellees  were  only  made  to  surrender 
this  claim  to  Boughners  after  long  and  expensive  litigation.  It  would  be 
inequitable  to  cause  the  appellees,  Boughners,  to  pay  large  fees  in  the  recoy- 
ery  of  this  Cummins  claim  from  Laughlin 's  estate,  and  also  pay  the  fee  ex~ 
pended  by  her  in  recovering  from  Cummins  and  getting  the  money  into 
their  hands. 

We  are  of  opinion,  however,  that  the  court  erred  to  the  prejudice  of  ap- 
pellants in  the  calculation  of  interest  and  the  statement  of  the  accounts, 
between  the  parties.  The  court  should  have  fixed  May  8,  1888,  the  date  that 
the  executrix  purchased  the  Cummins  real  estate,  as  the  date  for  the  ascer- 
tainment of  the  state  of  accounts  and  fixing  the  balance  due  to  one  party  or 
the  other,  instead  of  December,  1887.  A  careful  calculation  shows  that  on 
May  8,  1888,  the  appellants  herein  were  indebted  to  appellees  in  the  sum  of 
11,868.60,  after  giving  appellants  all  the  credits  to  which  they  were  entitled^ 
and  the  court  should  have  rendered  a  judgment  for  that  sum,  with  interest 
at  6  per  cent,  from  that  date  until  paid. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  oause 
remanded,  with  directions  to  enter  a  judgment  in  conformity  herewith. 
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SCHMIDT,  &c.  V.  LOUISVILLE,  CINCINNATI  &  LEXINGTON   RY. 

CO.,  &o. 

(Filed  December  18,  1904. ) 

1.  Aotlon  on  mortgage  and  coupons^Acconn ting— Net  earnings— In  an 
-action  by  a  mortgage  of  the  bonds  and  iMupons  of  the  net  earnings  of  a  rail- 
Toad  company  for  an  accounting,  it  does  not  devolve  upon  the  plainti£F  to 
«Yer  that  there  tnis  siioli  earnings;  all  that  is  lequired  is  to  set  forth  the 
bonds  and  the  coupons  and  to  aver  nonpayment  and  ask  for  an  accounting, 
-and  any  supposed  conditions  precedent  are  defensive  matter. 

2.  Judgment— Bar— A  Judgment  In  an  action  upon  certain  coupons  of  a 
bond  is  not  a  bar  to  a  recovery  in  an  action  on  other  coupons  of  the  same 
"bond,  as  each  coupon  is  a  separate  promise  and  gives  rise  to  a  separate 
■cause  of  action  thereon. 

8.  Railroads— Operating  expenses— There  is  no  rule  of  law  declaring  what 

•oonstitutes  operating  expenses  of  a  railroad  company.    It  is  a  matter  of  evl- 

-dence,  and  determinable  like  any  other  fact,  and  where  the  witnesses  differ 

An  their  testimony  as  to  this  matter,  the  preponderance  on  the  pdint  as  to 

what  constitutes  operating  expenses  must  control. 

Plrtle,  Trabue  &  Cox,  Simrall  &  Doolan,  W.  S.  Pryor  and  J.  H.  Hazel- 
«igg  for  appellants. 

Helm,  Bruce  &  Helm  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  Division. 

Opinion  of  the  court  by  Special  Judge  Morrow. 

STATEMENT  OF  CASE. 

On  the  9d  day  of  July,  1^T$),  the  Northern  Division  of  the  Cumberland  Ss 
Ohio  R.  R.  Co.  executed  and  delivered  to  Joshua  F.  Speed,  as  trustee,  its 
-deed  of  mortgage,  by  which  it  conveyed  to  him  &lland  singular  its  property, 
tranchises,  etc.,  to  secure  the  payment  of  three  hundred  and  fifty  of  its 
•bonds  of  the  denomination  of  11,000  each,  payable  in  twenty  years,  with  in- 
terest at  the  rate  of  7  percent.,  the  latter' represented  by  coupons  payable 
'«emiannually. 

On  the  28th  of  July  thereafter  the  said  Northern  Division,  as  lessor,  exe- 
•^uted  a  deed  to  the  L. ,  C.  &  L.  By.  Co.,  by  the  terms  of  which  It  leased  to 
the  latter  for  thp  period  of  thirty  years  its  unfinished  road,  etc.,  upon  cer- 
tain terms  and  condibions  therein  expressed,  inter  alia,  ''that  the  stcokhold- 
•ers  of  said  Northern  Division  would  execute  to  the  lessee  a  deed  of  mortgage 
upon  all  its i)ro pert y,  franchises  and  resources,  except  private  subscriptions." 

It  also  provided  that  ic  is  further  agreed  and  understood  that  in  the  opera- 
*tlon  of  said  line  of  railway  said  party  of  the  second  part  will  make  to  said 
first  party  quarterly  returns,  giving  full  details  of  earnings  and  operating 
expenses,  including  the  expense  of  keeping  the  roadbed  in  order,  and  the 
net  earnings  arising  therefrom  shall  be  applied  to  the  payment  of  the  inter- 
-«8t  and  providing  a  sinking  fund  and  retiring  said  bonds;  but  out  of  the 
.gross  earnings  shall  be  deducted  annually  the  sum  of  $1,000.  which  shall  be 
paid  to  the  first  party  with  which  to  pay  expenses  of  keeping  up  its  organ- 
ization; and  if  the  net  earnings  do  not  prove  sufficient  to  pay  the  interest 
•«nd  provide  for  the  sinking  fund  on  said  mortgage  bonds,  then  second  party, 
tt  all  other  sources  of  raising  money  of  said  first  party  prove  insufficient, 
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will  supply  the  deficiency,  so  far  as  may  be  done,  by  appropriatiDg  the  ne^ 
earnings,  or  so  much  thereof  as  may^be  necessary,  on  its  own  lines  whioH 
may  accrue  to  it  by  reason  of  business  coming  to  it  from  or  over  said  party- 
of  the  first  part's  lines.  It  was  further  agreed  that  the  second  party  *^shoul(> 
be  indemnified  out  of  the  earnings  for  the  cost  of  printing  the  bonds  and 
issuing  same  or  incidental  thereto." 

On  the  sanie  day  the  L.,  C.  &  L/*ezeouted  and  delivered  to  Speed,  ai^ 
trustee,  a  deed  of  mortgage,  containing  a  covenant,  putting  in  l&ea  the  net^ 
earnings  mentioned  in  the  lease  to  it. 

The  bonds,  with  coupons  attached,  were  printed,  issued  and  sold  by  ap* 
pellee.    Each  bond  had  printed  on  its  face:  *'The  holder  of  this  bond,  together- 
with  the  holders  of  tfce  others  of  this  series,  is  entitled  to  a  first  lien  for  the^ 
equal  security  of  principal  and  interest,  of  each  respectively,  on  all  the 
property,  rights  and  franchises  of  the  said  Northern  Division  of  the  0.  Si 
O, :  as  also  a  fir^t  lien  on  the  net  earnings  of  the  L.,  C.  &  L.,  duly  pledged 
thereto,  whioh  may  accriie  to  it  by  reason  of  business  coming  to  It  ovei  th^ 
lines  of  the  mortgagor,  the  Northern  Division  of  the  G.  it  O.  *'    I'he  mort- 
gage referred  to  is  the  mortf^ge  to  Speed  of  July  2,  1879. 

None  of  the  coupons  which  fell  due  subsequent  to  Deeember  81,  1888,  bav^ 
Ing  teen  paid,  the  appellants  on  October  12,  1886,  brought  this  action  in 
equity  to  recover  on  the  coupons  and  to  enforce  the  lien.    The  foregoing 
matters  were  substantially  set  forth  and  the  various  writings  filed  as  ex- 
hibits.   The  petition,  in  substance,  avers  that  the  coupons  were  unpaid  t 
that  the  defendant  denied  all  responsibility  for  the  payment  of  any  of  tfaem». 
and  had  so  informed  plaintiffs;  and  that  sufficient  earnings  had  accrued  t(v 
pay  same.    It  further  avers  that  defendant,  though  requested,  bad  wholly 
failed  to  make  any  of  the  quarterly  refcurns  as  provided  for;  that  plain tlfffr 
were  ignorant  of  the  exact  amount  of  the  net  earnings,  and  that  this  In- 
formation was  exclusively  within  the  knowledge  of  defendant;  and  that  de- 
fendants "claim  that  beside  the  net  earnings  on  its  own  lines  coming  to  It 
over  the  line  of  the  Northern  Dilrision,  all  other  sources  of  raising  money  or 
said  Northern  Division  have  proved  insufficient  to  pay  said  interest  or  to> 
provide  for  such  sinking  fund."    The  prayer  of  the  pleading  is  ^'that  thia^ 
action  be  referred  to  the  commissioner  of  this  court  to  take  proof  and  report- 
concerning  the  net  earnings,  and  that  the  defendant  be  required  to  pay  into 
court  all  such  earnings,  and  that  same  be  applied  to  the  payment  of  the- 
coupons."    By  an  amendment  filed  December  7,  1885,  the  word  ^^exclusive**^ 
was  stricken  from  before  the  word  ^'knowledge,"  in  the  petition.    The  de- 
fendant filed  its  answer  February  8,  1886,  in  which  it  denied  that  there  had 
been  any  net  earnings;  that  any  demand  had  been  made;  and  a  denial  that- 
it  had  exclusive  knowledge  as  to  the  net  earnings. 

January  28,  1890,  plainti£F  filed  another  amendment  in  which  they  sayr 
'*It  is  true  that  all  other  sources  of  raising  money  of  said  first  party,  the  N 
D.  of  the  G.  &  O.,  had  and   has  proved  insuflflcient,  and   there  are  no  net. 
earnings  from  said  Gumberland  &  Ohio  road  or  company." 

The  plaintiffs,  January  6,  1891,  filed  an  amendment,  in  which  the  allega- 
tion is  made  "that  all  the  coupons  falling  due  since  the  institution  of  the> 
suit  and  up  to  that  date  were  unpaid,  etc.,  *  *  *  wherefore  plaintiffs  prasr 
as  in  their  original  petition,  *    *    *Jand  that^'all   the  net.earnings  as  they 
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may  hereafter  accrue  be  applied  to  the  payment  of  the  coupons  now  due, 
and  as  hereafter  fall  due,  and  also  to  the  payment  of  the  interest  on  said 
couixins  from  their  respective  maturities,  and  that  any  surplus  net  earning^, 
be  set  apart  as  a  sinking  fund  for  the  payment  of  the  bonds  as  they  ma- 
ture.'* 

This  was  the  last  pleading  filed  in  the  case.    Upon  the  issues  thus  formed 
the  action,  after  a  reference  to,  and  a  report  by,  the  commissioner,  was  dis- 
missed by  the  chancellor.    On  appeal  the  judgment  of  the  lower  court  wa» 
reversed,  with  directions  to  find  for  plaintiffs  on   the  coupons  due  up  to- 
June  80,  1890.    The  action  has  continuously  since  that  time  remained  on. 
the  docket.    Treating  the  proceeding  as  one  for  an  accounting  for  the  pui- 
IMse  of  raising  a  fund,  not  only  to  meet  the  coupons  then  due  and  such  a^; 
might  become  due  during  the  litigation,  but  also  to  create  a  fund  to  retire- 
the  bonds  at  maturity,  the  chancellor  on  the  31st  of  July,  1899  (the  cause' 
having  remained  on  the  docket  pending  certain  appeals),  referred  it  to  th^ 
ooniimissioner,  with  directions  "to  ascertain  and  report  the  net  earnings  ot 
the  defendant  coming  to  it  from  or  over  the  said  Northern  Division  since, 
the  time  of  the  last  earnings  reported  herein   in  report  R.  E.  S.,  No.  2, 
*    *    *    said  net  earnings  to  be  ascertained  In  the  same  way  as  in  said  re- 
port.'' 

The  report  of  the  commissioner,  without  reporting  any  finding  as  abso- 
lute, submitted  for  the  consideration  of  the  court  four  aspects  of  thd  proof  : 

let.  On  the  basl9,  of  excluding  £rom  "operating  expenses,"  construction,, 
rents  and  taxes  the  amoimt  which  plaintiffs  ought  to  recover  would  b» 
$189.961. 90. 

Sd.  Upon  the  basis  of  construction,  rents  and  taxes,  but  deducting  at  the- 
end  of  each  six  months'  period  losses  incurred  in  that  period,  it  should  be* 
$128,481.76. 

8d.  On  the  basis  of  including  rents  and  taxes,  but  excluding  oonstruotlon^ 
It  should  be  $54,637.21. 

4tb.  Including  in  operating  expenses,  construction,  rents  and  taxes,  the- 
findlng  should  be  for  defendant. 

The  chancellor  adopting  the  last  view  dismissed  the  petition,  from  which 
judgment  the  plaintiffs  appealed,  and  the  case  is  now  before  us  for  review. 

There  is  no  difference  of  opinion  as  to  the  meaning  of  the  contract.  That  a 
fund  was  to  be  raided  from  the  net  earnings  of  the  appellee  road  to  pay  off" 
the  coupons  and  the  bonds  themselves,  if  there  was  a  sufficiency  for  the* 
purpose,  stands  agreed.  What  constituted  net  earnings,  and  whether  there* 
haa  been  such,  are  the  evidential  propositions  involved  in  this  controversy. 
The  appellee  concedes  that  the  net  earningg  were  to  be  applied,  but  insists. 
that  there  can  be  no  recovery  in  this  suit  in  its  present  status  because  there- 
have  been  no  net  earnings;  but  if  there  has  been,  the  action  was  properly- 
dismissed  for  the  reason : 

let.  There  is  no  pleading  which  alleges  (1)  that  for  a  period  subsequent  tO' 
the  1st  of  July,  1890,  the  net  earnings  of  the  Northern  Division  of  the  C.  Si^ 
O.  were  insufficient  to  pay  in  whole  or  in  part  the  coupons;  (2)  or  that  alt 
sources  of  raising  money  of  the  Northern  Division  had  proved  insufficient; 
(8)  that  the  net  earnings  of  the  L.,  C.  &  L.  had  proved  sufficient,  and  tha^ 
appellee  had  collected  them  and  failed  to  account  for  them. 

2d.  That  all  matters  now  in  litigation  are  res  Judicata. 
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8d.  If  not  res  judicata,  that  Scbnilclt  t.  L.,  C.  &  L.,  Id  05  Ky.,  —,  is  to  be 
followed  as  a  preoedent,  and  under  the  principles  therein  annonnced  there 
haTe  been  no  net  earnings. 

4th.  No  cause  of  action  is  stated  against  the  L.  &  N. 

The  appellee  concedes  that  the  pleadings  up  to  1891  were  sufficient,  but  its 
contention  ncrw  is  that  additionnl^pleadings  should  have  been'flled  covering 
the  time  now  in  controversy;  that  appellants  are  in  the  position  of  a  plain- 
tiff without  written  pleading  in  a  court  where  written  pleadings  are  re- 
quired. In  this  we  do  not  concur.  The  allegations  and  the  prayer  for  relief 
contained  in  the  petition  and  in  the  amended  petition  of  January  28,  1891, 
aeek  to  recover  on  not  only  the  coupons  then  due,  but  to  compel  the  paying 
Into  court  of  the  net  earninffs  as  they  might  thereafter  accrue  to  meet  sub- 
fiequent  coupons,  and  to  provide  a  fund  to  meet  the  bonds  at  maturity.  The 
action  is  one  for  an  accounting,  and  the  prayer  that  the  case  be  retained  on 
the  docket  for  all  purposes,  the  bonds  then  having  only  about  eight  years  to 
run.  It  was  asked  that  the  money  be  paid  into  court  for  the  equal  benefit 
of  all  the  bondholders.  Such  action  is  clearly  within  the  lines  of  good 
equity  pleading.  Whether  there  had  been  net  earnings  could  only  be  known 
to  appellants  from  the  reports  that  were  to  be  furnished  to  them  by  appellee. 
Vailing  to  furnish  such  reports,  the  information  ag  to  'whether  there  had 
been  such  earnings  was  exclusively  within  the  knowledge  of  appellee,  and  it 
did  not  devolve  on  appellants  to  aver  that  there  were  such  earnings:  all  that 
was  required  was  to  fsec  forth  the  bond,  the  coupon  and  aver  nonpayment  and 
ask  for  an  accounting.  This  has  been  done,  the  prayer  being  laid  in  the 
continuendo.  The  averments  in  the  pleadings  that  the  net  earnings  of  the 
Northern  Division  had  proved  insufficient ;  that  all  other  sources  of  raising 
money  of  said  Northern  Divipion  had  proved  insufficient;  and  that  sufficient 
earnings  had  accrued  to  the  L.,  C.  &  L.  were  sufficient,  were  not  necessary 
averments  in  order  to  set  forth  a  cause  of  action.  These  supposed  conditions 
precedent  are  defensive  matter.  The  appellee  must  pay  if  there  is  sufficient 
from  any  one  or  more  or  all  the  sources.  If  the  appellants  had  averred  that 
there  was  a  sufficiency  of  the  net  earnings  derived  from  theL.,  C.  &  L., 
would  a  denial  as  to  this  constitute  n  complete  defense?  All  the  resources 
were  in  lien,  and  to  have  made  the  defense  good  denials  should  have  been 
made  as  to  the  insufficiency  of  the  other  sources.  The  appellee  assumed  to 
pay  the  bonds,  and  the  Northern  Divi!=iion,  in  consideration  of  its  su  doing, 
turned  over  to  it  all  of  its  franchises,  rights,  subscriptions,  etc.,  thereby 
denuding  itself  of  every  source  of  raising  money.  In  fact  it  had  to  be  paid 
out  of  the  gross  earnings  11.000  per  annum  to  keep  alive  the  organization. 
No  effort  on  the  part  either  of  the  bondholders  or  the  Northern  Division 
was  expected.  All  effort  in  that  direction  was  to  be  made  by  appellee.  It 
was  with  it  to  make  earnings  out  of  the  Northern  Division,  and  to  use  the 
sources  of  raising  money  of  it.  The  verbiage  of  the  writing  is  conclusive  on 
this  point.  The  preposition  "of"  preceding  the  words  **the  said  Northern 
Division  shall  prove  insufficient,  etc.,"  is  used  in  its  general  and  primary 
sense,  "off,"  "from,"  "out  of,"  not  in  the  obsolete  sense  "by."  The  verb 
* 'prove"  means  "after  trial."  It  was  the  duty  of  appellee,  to  the  extent 
pointed  out  in  the  various  writings,  to  pay  the  coupons;  the  funds  and 
means  with  which  to  do  so  were  in  its  possession  and  undei  its  complete 
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eontrol ;  it  deYolved  on  It  to  make  the  trial  from  the  souro^B  mortgaged  to 
It;  it  undertook  to  do  so.  It  was  not  obligatory  on  appellants  nor  on  the 
Northern  Diyision  to  take  any  step  in  that  direction ;  nor  Is  it  on  them  to 
a^er  the  Inability  of  appellee.  Such  seems  to  have  been  the  contemporane- 
ous understanding  of  the  parties.  As  it  appears  in  the  statement  of  the 
«afle,  tHe'bonds  were  icsued  and  said  by  the  appellee.  It^  therefore,  had  full 
notioe  of  the  contents  and  by  the  sale  and  receipt  of  the  proceeds  ratliied  the 
terms  thereof  and  were  bound  by  omissions,  if  any.  The  bonds  do  not 
pledge  the  net  earnings  of  the  Northern  Division,  nor  do  they  contain  the 
supposed  condition  **that  if  all  other  source  of  raising  money  of  the  North- 
ern Division  prove  Insufficient, "  etc.  The  language  in  the  face  of  each 
bond  is  "that  it  and  the  other  bonds  and  the  coupons  are  secured  by  *  *  * 
«  first  lien  on  the  net  earnings  of  the  L.,  C.  &  L.,  duly  pledged  thereto, 
which  may  come  to  it  by  renson  of  business  coming  to  it  over  the  lines  of 
the  Northern  Division.'*  The  appellee  was  the  ostensible,  if  not  the  real, 
owner  of  the  bonds;  they  were  printed,  issued  and  sold  by  it;  It  received  the 
proceeds  of  sale  and  appropriated  them  to  an  enterprise  from  which  it  an- 
ticipated the  reaping  of  profits.  There  was  neither  gratuity  nor  friendghip 
^n  (he  contract.  The  combination  .of  these  facts  and  circumstances,  consti- 
tnte  a  pledge  on  the  part  of  appellee  that  to  the  extent  of  its  net  earnings 
^arising  from  business  couiing  to  it  over  the  Northern  Division  the  bonds 
and  coupons  attached  would  be  promptly  paid.  The  holders  of  these  bonds 
•are  innocent  purchasers  fur  vulue.  The  terms  of  the  bonds  do  not  put  the 
purchaser  on  notice  of  luiHliflcatiun  of  its  terms  to  be  elsewhere  found;  nor 
Is  he  given  to  understiiud  that  he  must  exhaust  other  securities  before  he 
<can  look  to  these  found  in  the  bond.  Upou  any  other  theory  than  the  one 
we  hold  the  bonds  would  have  been  worthless  on  the  market;  no  purchaEer 
•oonld  have  been  found  for  them  had  it  been  suggested  that  payment  could 
he  obtained  only  through  the  labyrinthal  process  contended  for  by  appellees 
and  the  object  of  their  issual  would  have  been  frustrated.  The  pleadings 
are  sufficient  to  maintain  and  uphold  a  judgment  for  appellants  if  theie 
have  been  net  earnings. 

The  claim  that  the  matters  in  Issue  are  res  adjudlcata  is  not  tenable.  The 
case  was  heard  below  as  to  a  different  set  of  coupons  from  these  in  contro- 
versy when  the  decision  in  y5  Ky.,— ,  was  rendered.  TbeU.  S.  Supreme  Court 
in  Neebit  v.  Riverside  Independent  District,  144  U.  S.,  — ,  held  that  "each 
•coupon  is  a  separate  promise,  and  gives  rise  to  a  separate  cause  of  action. 
*  •  *  So  while  the  promise  on  the  bond  and  the  coupons  in  the  first  in- 
stance are  upon  the  same  paper,  and  the  coupons  are  for  the  interest  on  the 
bonds,  yet  the  promise  to  pay  the  coupons  is  as  distiuct  from  that  to  pay 
the  bond  as  if  the  two  promises  were  placed  in  different  instruments  and 
43ifrerent  paper." 

This  view  is  sustained  in  Davis  v.  Brown,  94  U.  S,  423;  Cromwell  v. 
County  of  Sac,  ibid,  851  60.  These  enunciations  are  in  harmony  with  the 
Kentucky  authorities. 

In  Board  of  Commissioners  v.  Sutliff,  97  Fed.  Rep,,  270-82,  it  was  held 
that  a  judgment  upon  certain  coupons  did  not  prevent  an  action  from  being 
brought  upon  other  coupons  of  the  same  series,  holding  that  estoppel  applied 
only  as  to  points  and  questions  actually  litigated  and  determined.    In  this 
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action  a  new  question  is  presented,  one  that  could  not  have  been  determined 
in  the  other,  and  Cbnt  is  whether  the  cost  of  constructing  the  Shelbyville 
Branch  is  capital  or  operating  expense.  An  additional  fact  is  tl^ereby  put 
into  the  litigation  which  makes  it  a  new  question.  '*Tbe  litigation  of  th^ 
elTect  of  one  fact  alone  does  nOt  preclude  In  a  second  suit  an  inquiry  luid 
determination  of  that  fact  in  oonjunction  with  others."    (144  U.  cj.,  019.) 

The  opinion  in  96  Ky.,— ,  is  not  res  Judicata  under  the  Kentucky  authori- 
ties, nor  is  this  court  absolutlej  bound  by  it  as  precedent.  (Bank  Tax 
Cases;  Barker  v.  Southern  Construction  Co.,  20  Ky.  Law  Bep.,  796;  Ten- 
nessee  Paving  Co.,  &c.  v.  Barker,  22  Ky.  Law  Bep.,  1069- 1419;  L.  ft  N.  B. 
B.  Co.  V.  Oflutt,  99  Ky.,,437.) 

In  Barker  t.  Southern  Construction  Co.  it  appeared  that  the  appellee  had 
recovered  judgment  below  on  certain  apportionment  warrants  issued  to  It 
In  payment  for  the  construction  of  certain  sidewalks  in  the  city  of  Somer^ 
set,  the  contract  having  been  let  under  an  ordinance  of  the  city  oouncil. 
The  case  was  brought  to  this  court  on  alleged  errors  of  the  tiial  court,  prom-, 
inent  among  which  were  the  facts  that  no  engineer  had  either  been  elected 
or  appointed  by  the  council;  that  the  work  had  not  been  done  under  the  In- 
spection or  supervision  of  the  engineer;  and  that  the  plaintiff  had  not  before- 
commencing  the  work,  or  at  all,  executed  the  bond  required  by  the  terms  of 
the  contract  letting  the  work.  This  court  reversed  the  case  on  all  the  points^ 
and  on  the  further  ground  that  the  statute  was  highly  arbitrary,  and  should 
be  construed  strictly  in  favor  of  the  lot  holders.  The  mandate  was  not  that 
the  case  should  proceed  on  principles  consistent  with  the  opinion,  but 
directed  the  absolute  dism^/^fal  of  the  petition,  which  was  done  by  the-oir-. 
ouit  court  on  the  return  of  the  case.  That  suit- was  brought  on  only  a  part 
of  iifae  work,  the  city  having  been  laid  off  into  sections,  but  the  entire  work 
was  let  under  one  and  the  Same  Jetting  or  contract.  While  the  case  waa 
{lending  the  residue  of  the  work  was  completed.  After  such  completion  of 
the  Southern  Construction  Co.  transferred  itsclaim  for  the  entire  work.  In- 
cluding claims  then  in  litigation,  to  the  Tennessee  Paving  Cu.  The  pavinir 
company  uniting  with  it,  the  construction  company  brought  suit  on  all  the- 
warrants.  A  demurrer  was  filed  to  the  petition  because  it  failed  to  allege 
either  that  there  was  a  city  engineer  or  that  the  contractor  had  executed  the 
bond  required.  The  circuit  court  holding  that  it  was  bound  by  the  opinion 
of  this  court  in  the  construction  company  case,  bustained  the  demurrer  and 
dismissed  the  petition,  from  which  an  appeal  was  taken  to  this  court.  So 
far  as  the  action  on  the  warrants  that  had  been  sued  on  in  the  first  case  an 
estoppel  was  relied  on  as  a  complete  bar,  and  the  opinion  of  this  court 
either  as  a  bar  or  as  a  binding  precedent  as  to  the  work  subsequently  done. 
This  courr  on  a  review  of  both  cases  held  Jthat  there  was  no  estoppel,  and 
refused  to  follow  the  prlncipUs  announced  in  the  construction  company 
case.  This  court,  on  the  last  appeal,  held  that  it  was  not  necessary  that 
there  should  have  been  an  engineer:  that  the  failure  of  the  contractor  to 
execute  the  required  bond  did  not  affect  the  validity  of  the  warrants,  and 
that  the  statute  should  be  liberally  construed  to  carry  into  effect  the  object 
intended  by  the  statute,  which  was  tio  beautify  and  ornament  the  cities  of 
the  Commonwealth.  The  reason  given  why  the  cause  was  not  adjudicated 
was  that  the  first  one  was  heard  on  the  merits,  and  second  on  demurrer.    It 
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was  A  narrow  but  sufficiently  wide  fringe;   it  did,  liowever,  overrule  every^ 
Iirinciple  enunciated  in  the  construction  company  opinion. 

In  Lonisvllle  &  NashTille  R.  R.  Co.  v.  Oflutt,  90  Ky.,  427,  it  was  held 
that  **thl8  court,  on  a  second,  appeal  in  the  same  case,  will  treat  the  opin- 
ion of  the  Superior  Court  on  the  former  appeal  as  the  law  of  the  case  whether- 
that  opinion  be  erroneous  or  not;  but  it  would  not  be  proper  for  the  court 
to  follow  such  an  opinion  unless  the  law  as  therein  held  applies  to  the  facts. 
in  the  record  on  a  second  appeal.*' 

The  doctrine  laid  down  in  the  L.  ft  N.  R.  R.  Co.  v.   Offutt  and  the  con- 
Btmction  company  cases  is  sound  in  principle,  and  following  them  we  must, 
hold  that  the  "claim  of  matters  determined"  contended  for  by  appellee  ifr 
not  available.    The  law  on  this  point,  if  there  be  such,  in  96  Ky.,  — ,  does  not, 
apply  to  the  facts  of  this  case.      Full  weight  has  been  given  in  the  consid- 
eration of  this  appeal  to  the  able  and  exhaustive  briefs  of  the  learned  attor- 
neys for  apiwllee;    but  the  vice,  as  it  seems  to  us,  in  the  argument  on  this- 
particular  phase  is  the  assumption  that  we  held  in  95 Ky.,  — ,  as  a  matter  of' 
law  that  ''taxes,  rents  and  cost  of  construction"  were  operating  expenses. 
In  that  case,  construing  the  opinion  most  favorably  to  appellee,  this  oourt 
only  held  that  on  what  was  then   before  it,  Report  R.  E.  S. ,  No.  S,  most, 
nearly  approximated  correct  results.    The  court  did  not  mean  to  be  under- 
stood as  holding  that  under  all  and  every  state  of  case  that  these  items  were- 
chargeable  to  operating  expenses    It  is  in  proof  that  there  are  some  kinds. 
of  construction,  some  kinds  of  rents  and  some  taxes  that  ought  not  to  be  so 
charged.    If  this  be  not  true,  then  proof  is  useless;  the  parties  will  be  bound, 
by  the  manner  in  which  appellee  saw  proper  to  keep  his  accounts,  and  by 
Its  view  as  to  what  is  necessary  to  bring  construction  within  the  lines  that: 
make  It  chargeable  to  capital.    There  is  no  rule  of  law  declaring  what  con- 
stltntes  bperaiihg  expenses;  that  is  to  be  determined  by  the  testimony  as  to. 
each  Item  of  expenditure;  it  is  a  matter  of  evidence  and  determinable  like 
any  other  fact.    There  can  in  this  view  be* no  sort  of  inconsistency  in  thia 
court  holding  now,  if  the  proof  warrants,  that  these  matters,  or  any  of  them. 
are  not  operating  expenses,  and  its  having  held  on  a  dilTerent  state  of  facta 
with  different  testimony  that  they  were  of  that  description.    In  the  view  we 
have  taken  it  Is  not  necessary  that  we  should  affirm  or  overrule  96  Ey.,  — .  If*^ 
however,  that  issue  were  presented,  wo  should  overrule  so  much  of  It  as  Is 
supposed  to  hold  that  all  descriptions  of  construction,  rents  and  ta^^es  are 
operating  expenses  of  a  railroad. 

As  to  the  point  that  no  pleading  is  filed  against  the  L.  &  N.  it  is  sufficient. 
to  say  that  no  judgment  is  sought  against  it;  that  it  is  not  a  party  is  due  to. 
Its  own  successful  resistance.  If  to  be  held  responsible  at  all  it  must  be  in 
the  capacity  of  dominus  litis.  It  has  no  ground  of  complaint  that  it  has. 
not  been  made  a  party.  That  there  have  heen  sufficient  earnings  coming  to 
appellee  by  reason  of  business  coming  to  it  from  and  over  the  said  Northern 
Division  to  satisfy  at  least  a  portion  of  the  coupons  in  suit  admits  of  no- 
doubt.  The  contract  provides  that  appellee  should  make  quarterly  returna 
as  to  this,  and  would  appropriate  the  net  earnings  for  the  purpose  of  meet- 
ing the  Interest  as  it  fell  due.  In  equity  that  will  be  considered  as  done^ 
which  should  have  been  performed.  We  must,  therefore,  treat  these  earn- 
ings as  having  been  set  apart,  appropriated  by  the  appellee  at  the  end  of  tha 
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^flnt  fliz  months'  period  as  a  fund  to  iM&y  the  coupons  that  had  then  matured, 
«nd  so  as  to  the  other  periods  as  they  should  successively  arise.  We  are  of 
the  opinion  that  it  would  not  be  competent  for  appellee  to  make  default  and 
then  claim  at  a  subsequent  time  that  losses  had  occurred,  and  set  the  latter 
t)lT  against  previously  due  coupons.  It  would  be  to  allow  it  to  take  advan- 
tage of  its  own  wrong.  The  sum  so  appropriated,  on  equitable  principles, 
^ceased  on  such  appropriation  to  be  longer  the  property  of  sfipellee.  The 
Dontention  of  appellee  on  this  point  is  not  maintainable.  The  appellants 
have  not  been  guilty  of  laches,  as  claimed  by  appellee.  The  original  action 
was  instituted  in  1886,  and  the  amendment  of  1891  in  the  prayer  asked 
that  the  net  earnings  should  be  paid  in  as  they  might  accrue  or  be  found  to 
"exist  at  the  termination  of  each  and  every  six  months.  The  proof  shows 
that  there  were  net  earnings  up  to  June  30,  180fi,  and  from  July  1,  18SI6,  up 
to  February  6,  1898.  From  July  1,  1896,  to  June  80,  1896,  there  were  no  net 
•earnings.  The  proof  in  that  respect  showing  that,  even  excluding  construc- 
tion, rents  and  taxes  from  operating  expenses,  there  had  been  no  earnings, 
^e  not  only  hold  that  the  earnings  up  to  June  80.  1896,  can  not  be  swal- 
lowed up  and  absorbed  by  losses,  if  any,  in  the  year  above  mentioned,  but 
that  such  losses  can  not  be  set-off  against  subsequent  earnings. 

On  the  subject  as  to  whether  *' rents,  taxes  and  construction,'*  as  claimed 
\}y  appellee,  should  be  charged  to  capital  or  to  operating  expenses,  the  deposi- 
tions of  five  witnesses  were  taken,  four  for  appellants  and  one  for  apjMllee. 
fiaird,  Krebs,  O'Brien  and  Dunbar,  for  plaintiff,  swear  that  taxes'  (with  a 
tew  exceptions)  should  be  charged  against  capital;  also  rents,  with  like  ex- 
"ceptioDs;  as  also  the  construction  account.  Sewell,  Auditor  for  the  L.  & 
N.  B.  B.  Co.,  the  only  witness  for  appellee,  swears  as  pointedly  to  the  con- 
trary, basing  the  opinion  alone  on  his  own  idea.  Appellants'  wicnesf^s  rely 
on  as  flustalnlng  their  theory  *'The  American  Bniiway  Association  of  Ac- 
'counting  OfQcers,"  **The  Interstate  Commerce  Commission,"  and  the 
Louisville  &  Nashville  B.  B.  up  to  1894-5.  Thnt  these  parties  are  quoted 
-correctly  is  not  denied  by  i^ewell.  His  deposition  was  taken  after  those  of 
the  appellant.  In  it  he  admits  that  such  was  the  practice  of  the  L.  &  N.  up 
to  the  period  mentioned;  he  also  say.s  there  wns  a  change  made  by  that  road 
in  this  respect.  This  change  was  made  a  short  time  before  the  extensive 
improvements  on  the  Shelbyville  Branch.  Thnt  improvement  was  made  to 
enable  appellee  to  make  a  favorable  lease  to  Chesapeake  &  Ohio  R.  B. 
Co.  It  is  so  extensive  in  its  nature  that  there  can  be  no  doubt  as  to  its  ex- 
pense being  chargeable  to  capital  and  not  to  operating  expenses.  The  cost 
of  that  work  can  not  be  deducted  from  gross  earnings  ns  a  part  of  the  opera- 
ting expense  of  the  appellee.  O'Brien  says,  speaking  of  the  Shelbyville 
Branch,  "iti  is  an  entirel:^  different  road — except  so  far  as  to  the  fact  of  the 
road  existing*  It  is  the  same  roadbed. "  This  is  corroborated  by  the  other 
witnesses  for  appellants,  and  as  a  matter  of  fact  is  not  disputed  by  Sewell, 
except  his  claiming  that  anything  short  of  building  a  new  road  outright 
should  be  charged  to  operating  expense.  All  of  the  witnesses  are  expert 
railroad  men.  Crediting  each,  which  from  their  honorable  positions  wo 
should  do,  we  must  declare  that  the  preponderance  on  the  point  as  to  what 
-constitutes  operating  expenses  is  with  the  four  rather  than  with  one,  es- 
4)ecially  when  the  four  witnesses  are  endorsed  by  the  Interstate  Commerce 
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Oommission,  the  American  AfssociatioD  of  Railway  Accountants  and  the  L. 
A  N.  B.  R.  Co. 

Entertaining  these  Tiews,  we  are  constrained  to  reverse  the  action  of  the. 
lower  oonrt,  with  directions  to  set  aside  the  judgment  dismissing  the  peti- 
tion, and  to  render  a  jud|9;ment  for  plaintiffs  for  the  sum  of  1128,481.76  a& 
of  date  February  21,  1908.  A  mandate  will  issue  in  accordance  with  thi& 
opinion. 

Whole  court  sitting. 

COMMONWEALTH  v.  AMERICAN   TELEGRAPH  AND    TELEPHONE: 

COMPANY. 

(Filed  January  18,  1905— Not  to  be  reported.) 

1.  Congtruotlon  of  statutes— The  common  law  remedy  for  the  obstructioi^ 
of  public  roads  has  not  been  supplanted  by  chapter  110,  Kentucky  Statutes. 
(20  Ky.  Law  Rep.,  606.) 

2.  Indictments— Sufficiency  of— Where  an  indictment  charged  in  substance^ 
that  appellee  had  created  and  maintained  a  nuisance  by  unlawfully,  wrongs 
fuUy  and  injuriously  cutting  down  and  felling  a  large  tree  in  the  publio- 
road,  leaving  it  there  for  a  iieriod  of  three  months,  it  properly  charged  a 
nuisance. 

N.  B.  Hays,  Loralne  Mix  and  W.  H.  Hester  for  appellant. 

Trabue,  Dolan  &  Cox,  Robbins  &  Thomas  and  Robert  L.  Greene  for  ap 
pel  lee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellant  appeals  from  the  action  of  the  lower  court  in  sustnlning  a  de-^ 
murrer  to  the  following  indictment:  ''The  grand  jury  of  the  county  of  Bal- 
lard, in  the  name  and  by  the  authority  of  the  Commonwealth  of  Kentucky » 
accuse  the  American  Telephone  and  Telegraph  Co.  of  the  offense  of  creating 
and  maintaining  a  common  nuisance,  committed  in  manner  and  form  as 
follows:  The  said  American  Telephone  and  Telegraph  Co.,  in  the  said  county 
of  Ballard,  on  the  1st  day  of  December,  1908,  and  up  until  the  28d  day  of 
April,  1904,  and  on  all  the  days  and  tijoes  between  said  days  in  the  county 
aforesaid,  and  within  twelve  months  before  finding  this  indictment,  is,  and 
was,  a  company  duly  incorporated  by  the  laws  and  the  Constitution  of  thia 
State,  to  bnild  and  maintain  and  oxierate  telegraph  and  telephone  lines  and 
poles  for  stringing  its  wires,  in  and  through  Ballard  county,  Ky.,  did  un- 
lawfully, wrongfully,  injuriously  and  unnecessarily  out  down  and  fell  a 
large  tree  in  and  across  a  public  road  of  said  county,  and  did  wholly  ob->^ 
struct  all  public  travel  in,  along  and  upon  said  road,  same  being  known  as 
the  Wicklifle  and  East  Cairo  road.  Said  obstruction  has  been  suffered  and. 
permitted  by  said  company  to  remain  down,  in  and  across  said  publlaroad, 
upon  all  the  days  and^^ltlPjBS  aforesaid,  and  said  road  being  a  public  and 
common  highway  upon  all  the  days  and  times  aforesaid,  to  the  common, 
Duiaanoe  of  all  good  citizens  passing  and  repassing,  going  and  returning  in, 
and  alonic  said  public  road  and  common  highway,  against  the  peace  and, 
dignity  of  the  Commonwealth  of  Kentucky.*' 

We  gather  from  the  briefs  filed  in  the  case  that  the  action  of  the  lower 
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-eouTt  Id  sastainiog  the  demurrer  was  upon  the  ground  that  chapter  UO  o 
Kentucky  Statutes,  on  the  subject  of  roads  and  passways,  has  repealed  and 
^supplanted  the  common  law  remedy  for  the  obEtruotlon  of  public  roads,  and 
has  vested  exclusive  jurisdlctiau  of  such  offense  in  the  county  and  quarterly 
-oourtE.  In  this  the  court  erred.  (20  Ky.  Law  Rep.,  606.)  There  are  ether 
-cases  not  necessary  to  cite,  as  appellee  in  Its  brief  concedes  this  point.  Ap- 
pellee contends  that  the  demurrer  was  properly  sustained  for  the  reason  that 
the  indictmenc  does  not  charge  a  common  law  offense,  and  cites  the  opinion 
■of  this  court  supra  as  sustaining  its  position.  In  that  case  the  Illinois  Cen- 
tral B.  B.  Co.  was  indicted  for  obstructing  a  public  highway.  It  was 
alleged  in  the  indictment  that  it  had  taken  down  a  bridge  thac  had  been 
"erected  over  its  highway,  leaving  it  down  for  about  three  months.  There 
was  no  allegation  that  it  wrongfully  or  unuecesFarily  took  it  down,  or  that 
It  remained  down  for  an  unnecessary  length  of  time,  or  that  they  failed  to 
ireplaoe  it  in  a  reasonable  time.  The  court  in  this  case  said  the  inference 
was,  there  being  nothing  stated  to  the  contrary,  that  it  was  proper  to  take 
It  down  for  the  purpose  of  rebuilding  it  and  making  it  a  good  one,  and  that 
they  did  not  leave  it  down  for  an  improper  length  of  time.  But  in  the  case 
«t  bar  the  allegation  in  substance  is  that  appellee  created  and  maintained  a 
nuisance  by  unlawfully,  wiongfully,  injuriously  and  unnecessarily  cutting 
■down  and  felling  a  large  tree  in  the  public  road,  describing  the  road,  leav- 
ing it  remaining  there  for  a  period  of  three  months  or  more. 

We  are  of  opinion  that  the  indictment  charged  a  nuisance.  It  is  stated  in 
the  brief  that  appellee  could  not  remove  the  tree  from  the  public  highway 
■by  reason  of  back  water  from  the  river.  If  this  is  true  it  should  be  made  a 
defense.  We  can  not  consider  that  upon  this  appeal  as  it  does  not  appear 
In  the  record. 

For  these  reasons  the  judgment  of  the  lower  oouit  is  reversed  and  cause 
^remanded  for  further  proceedings  not  inconsistent  herewith. 


•THE  MT.  OABMEL  TELEPHONE  CO.  v.  THE  MT.  CARMEL  AND 

FLEMINGSBURG  TELEPHONE  CO. 

(Filed  January  18,  1(405  ) 

Corporations— Organization— Rights-  of  subscribers  to  organize— Majority 
to  control  organization — Thirty -six  persons  subscribe  various  sums  for  the 
purpose  of  organizing  a  telephone  company,  and  appoint  a  committee  of 
nine  of  their  number  to  prepare  articles  of  incorporation,  five  of  whom  agree 
on  articles  which  the  other  four  refuse  to  accept,  and  which  the  remaining 
subscribers  also  refuse  to  accept,  and  the  five  members  proceed  to  organize 
a  corporation  under  one  name,  while  the  other  thirty-one  subscTibers  also 
organize  under  another  name,  the  latter  holding  the  subscription  list  and 
money  paid  in,  for  which  the  corporation  composed  of  the  five  members  has 
brought  this  suit.  Held— That  the  subscrlt)ers  for  the  stock  of  a  proposed 
-corporation,  before  they  are  incorporated,  are  partners  in  the  business  which 
they  have  in  hand,  and  a  committee  appointed  to  prepare  articles  of  incor- 
poration are  merely  agents  of  the  larger  body,  and  it  is  not  obligatory  on 
the  larger  body  to  accept  the  articles  prepared  by  such  agents,  and  the 
■larger   body  had  the  right  to  re>3t  the  same,  and  adopt  articles  cf  their 


MT.  OABMEL  T.  00.  V.  MX.  CABMEL  A  F.  T.  GO,  31 

own,  and  having  done  so  the  larger  body  are  entitled  to  the  assets  of  the 
partnership. 

McCartney,  Dearlng  &  Grannie  for  appellant. 

£.  L.  Worthington,  J.  B.  Power  and  O.  B.  Bright  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Thirty-six  citizens  iof  Fleming  county  desiring  to  Incorporate  themselyes 
Into  a  telephone  company  and  tn  build  and  operate  a  telephone  line  between 
3It.  Carmel  and  Flemingsburg,  subscribed  various  sums,  from  $26  to  |fi 
«acb,  for  the  capita]  stock  of  the  corporation  afterwards  to  be  organized, 
tbe  total  amount  of  subscription  being  |480.  The  ^tcck  was  to  consist  of 
ninety-six  shares  of  the  par  value  of  16  each.  Before  the  articles  of  incor- 
poration were  prepared  the  subscribers  seem  to  have  obtained  a  right  of 
iway  along  the  turnpike  between  the  two  towns,  purchased  and  erected  p  les 
thereon  and  sufficient  wire  and  insulators  to  complete  that  part  of  the  pro- 
j>o8ed  line. 

At  this  stage  of  their  organization  they  appointed  nine  of  their  number 
«  epecial  committee  to  prepare  the  proposed  articles  of  incorporation.     Thifl 
Hjommiiitee  seems  to  have  been  unable  to  a$?ree  as  to  the  articles,  and,  as  a 
result,  four  of  them  refused  to  go  on  with  the  organization,  and  reported 
back  to  the  subscribers,  who  agreed  with   the  ntinority  of  the  committee. 
TFhe  remaining  five  prepared   articles  of   incorporation  under  the  name  and 
style  of  the  Mt.  Carmel  Telephone  Co.,  which   they  signed  and  acknowl- 
•edged,  bad  recorded,  as  by  law  required,  paid  to  tbe  State  the  organization 
Cax  due,  and  fixed  a  time,  some  three  months  off,  for  the. purpose  of  electing 
^directors.    The  thirty-one  subscribers,  repudiating   the  action   of  the  five 
members  of  the  committee,  had  articles  of  incorporation  prepared,  the  name 
•and   style  of  which  was  the  Mt.  Carmel  and  Flemingsburg  Telephone  Co., 
which  they  acknowledged  and  subscribed,  as  by  law  required,  elected  direc- 
tors and*  officers,  and  were  proceeding  to  carry  into  effect,  so  far  as  they 
«on]d,  the  original  contract  between  the  subscribers.    These  latter  had  pos- 
cession  of  the  original  subscription  list  and  money  paid   in,  and  other  prop- 
yl ty,  including  the  wire,  insulators,  etc. 

Deeming  themselves  the  original  company,  the  five  subscribers  who  had 
Incorporated  themselves  as  the  Mt.  Carmel  Telephone  Co.  instituted  this 
action  against  the  thirty -one  subscribers  Incorporated  under  the  name  and 
«tyle  of  the  Mt.  Carmel  and  Flemingsburg  Telephone  Co.  to  recover  posses- 
sion of  tbe  personal  property  held  by  them  as  before  stated.  And  the  ques- 
tion presented  by  this  record  is  the  mutual  rights  of  the  respective  parties 
to  this  property.  The  subscribers  for  the  stock  of  a  proposed  corporation 
before  tbey  are  incorporated  are  partners  in  the  business  which  they  have 
in  band.  (Cincinnati  Cooperage  Co.  v.  Bate,  96  Ky.,  856;  Warring  v. 
Arthur,  98  Ky. ,  84. )  The  committee  of  subscribers  appointed  to  prepare 
tbe  articles  of  incorporation  were  merely  the  agents  of  the  larger  body  for 
the  purpose  for  which  they  were  appointed,  and  it  is  an  elementary  doctrine 
of  agency  that  the  principal  may  at  any  time,  due  regard  being  had  to  the 
rights  of  third  persons,  withdraw  the  authority  of  the  agent.  Although 
this  committee  were  authorized  to  prepare  for  the  majority  articles  of  in- 
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corporatloD,  it  was  not  obligatory  upon  the  latter  to  acoept  or  agree  to 
them,  and  the  principals  in  this  case  having  refused  to  sign  and  acknowl- 
edge the  articles  prepared,  this  in  law  amounted  to  a  repudiation  of  the 
action  of  the  agents.  The  fact  that  a  majority  of  tha  agents  saw  proper  to 
adopt  their  own  work,  and  sign  and  acknowledge  the  articles  prepared  by 
themselves,  did  not  incorporate  or  bind  the  principals,  or  entitle  the  cor- 
poration so  created  to  the  property  of  the  original  partners  who  refused  to 
Incorporate  with  them.  After  refusing  to  ratify  the  work  of  their  agents, 
the  majoiity  of  the  subscribers  incorporated  themselves  by  signing  and  ac- 
knowledging other  articles  under  the  name  and  style  of  the  Mt.  Carmel  and 
Flemingsburg  Telf  phone  Co.,  and  this  corporation  became  the  owner  of  the 
assets  of  the  partnership. 

In  a  partnership  composed  of  numerous  individuals  bound  loosely  together 
by  subscription  to  the  stock  of  a  proposed  corporntion,  for  all  the  purposea 
of  the  organization,  a  majority  must  have  the  right  of  control  so  long  aa 
they  act  within  the  purview  of  the  contract  of  subscription,  and  it  would  be 
an  anomalous  proposition  if  such  a  body,  having  nppointed  a  committee  of 
their  number  as  agents  to  prepare  articles  of  incorporation,  should  find 
themselves  irrevocably  bound  to  agree  to  any  articles  which  theii  agents 
might  see  fit  to  prepare,  or  of  having  the  alternative  presented  to  them, 
either  of  adopting  the  unacceptable  articles  or  of  losing  all  the  property 
belonging  to  the  partnership,  provided  the  agents  had  the  temerity  to  or- 
ganize themseWes  under  the  rejected  articles,  and  to  claim  the  property  of 
the  partnership.  And  yet  this  is  the  very  proposition  which  appellant  ia 
here  seeking  to  maintain. 

Counsel  for  both  litigants  have  discussed  at  great  length  the  question  aa 
to  what  point  in  the  process  of  organization  an  action  may  be  maintained 
by  the  corporation.  The  decision  of  that  question  does  not  seem  to  us  neces- 
sarily presented  by  this  record.  Conceding  the  appellant  to  be  a  properly- 
organized  corporation,  and,  therefore,  to  be  empowered  to  maintain  any 
action  involving  its  property  rights,  the  facts  herein  recited  are  admitted 
in  the  pleadings,  and  show  that  the  plaintiff  (appellant)  had  no  right  to  the 
property  it  sought  to  recover.  This  belonged  to  the  partners,  and  as  a 
large  majority  of  these  organized  themselves  into  the  defendant  (appellee> 
company,  the  title  thereto  became  invested  in  it.  One  partner  can  not 
maintain  detinue  for  the  recovery  of  the  partnership  assets  from  his  partners. 

The  trial  judge  correctly  sustained  the  demurrer  of  appellee  and  dismiseed 
appellants'  petition,  and  this  judgment  is  affirmed. 


ROUGH   BIVER  TELEPHONE    CO.  v.  CUMBERLAND   TELKPHONB. 

AND  TELEGRAPH  CO. 

(Filed  January  17,  1905. ) 

Telephone  companies— Rights  in  cities  and  towns— Consent  of  towns— 
How  granted— Section  163  of  the  C/onstitution  prohibitfi  the  erection  by  tele- 
phone companies  of  "poles,  posts,  etc.,  along,  over,  under  or  across  the 
streets  of  a  city  or  town  without  the  consent  of  such  city  or  town."  Sec- 
tion 86i)Q,  Kentucky  Statutes,  part  of  the  charter  of  towns  of  the  sixth  class, 
provides  that  '*no  order  or  resolution  granting  any  franchise  shall  be  passed. 
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hy  the  board  of  trnatees  within  five  days  after  its  introduction,  nor  at  any 
other  tbsn  »^ regular  meeting/'  At  a  special  meeting  of  the  board  of  tnis*- 
tees  of  the  town  of  Hartford,  Kj.,  September  1,  1898,  the  following  resolu^ 
tion  was  passed:  **Tho  Cumberland  Telephone  and  Telegraph  Co.  made  ap- 
plication for  the«priTllege  to  set  their  posts  and  run  their  telephone  lines: 
through  the  streets  of  Hartford,  Ky.,  which  privilege  was  granted."  Held 
—That  this  resolution  Is  void,  flist,  .because  it  was  not  required  to  lay  over 
five  days  from  the  time  it  was  introduced ;  second,  because  it  was  passed  at 
a  special  meeting  of  the  board  of  trustees,  and,  therefore,  conferred  no  right* 
whatever  upon  the  appellee. 

Glenn  &  Bingo  for  appellant. 

R.  £.  Lee  Simmerman  and  O.  B.  LikenE  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  a  corporation,  was  operating  a  telephone  line  over  and  along 
one  of  the  public  streets  of  Hartford,  Ey.,  a  city  of  the  sixth  class.  The 
appellant,  also  a  cori}oration,  in  placing  poles  along  the  same  street  lor  the 
purpose  of  erecting  a  telephone  line,  so  stationed  one  of  the  poles,  in  the 
language  of  the  petition,  *'that  it  displaces  plaintiff's  wires  and  jambs  and 
bunches  them  together,  so  that  plaintiff's  Exchange  and  system  of  telephone 
are  greatly  disarranged  and  their  service  greatly  hindered  and  rendered 
worthless  to  many  of  plaintiff's  subscribers,  and  will  result  in  the  loss  of 
many  of  plaintiff's  patrons  if  the  wrongs  complained  of  are  allowed  to  be 
continued."  The  issues  being  made  up,  the  court,  by  final  judgment^ 
awarded  a  perjwtual  injunction  in  accordance  with  the  prayer  of  the  peti- 
tion.    From  this  judgment  appellant  has  appealed. 

In  the  pleadings  the  right  of  appellee  (plaintiff)  to  operate  its  line  over 
the  public  highway  of  Hartford  was  placed  in  issue,  and  the  view  we  have 
taken  of  this  question  renders  unnecessary  the  consideration  of  any  other 
question  in  the  case.  Section  163  of  the  Constitution  prohibits,  among 
other  things  the  erection  by  a  telephone  company  of  "its  poles,  posts  or 
other  apparatus,  along,  over,  under  or  across  the  streets,  alleys  or  publio 
grounds  of  a  city  or  town  without  the  consent  of  the  proper  legislative 
bodies  or  boards  of  such  cities  or  towns  being  first  obtained. "  •  •  *  gec- 
tlon  3690  of  the  Kentucky  Statutes  (charter  of  cities  of  the  sixth  class)  pro- 
vides as  follows:  "No  order  or  resolution  granting  any  franchise  shall  be 
passed  by  the  board  of  trustees  within  five  days  after  its  introduction,  nor 
at  any  other  than  a  regular  meeting."    *    *    * 

Whatever  right  appellee  had  in  the  streets  of  Hartford  were  obtained 
under  the  following  resolution  of  its  lx)ard  of  trustees,  as  appears  from  ex- 
hibit "A."  filed  by  it: 

"Special  meeting  of  the  Board  of  Trustees  of  the  town  of  Hartford,  Kj., 
September  1,  1898. 

"The  Cumberland  Telephone  and  Telegraph  Co.  made  application  for  the 
privilege  to  set  their  posts  and  run  their  telephone  lines  through  the  streets 
of  Hartford,  Ey.,  which  privilege  was  granted. 

"Attest:  W.  Q.  HABDWICK, 

"Clerk  Board  of  Trustees, 

"Town  of  Hartford,  Ky." 

vol.  27—3 
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It  will  be  obterved  that  this  resolution  Tlolates  the  charter  of  the  muDloi- 
iMllty  In  two  ways :  First,  it  was  not  required  to  lay  over  fire  days  from  the 
time  it  was  introduced  before  Its  passage;  and,  second.  It  was  passed  at  a 
Bpeoial  meeting  of  the  board.  It  was,  therefore,  i^old,  and  conferred  no 
I'ight  whatever  upon  appellee.  (East  Tennessee  Telephone^Co.  t.  Anderson 
^County  Telephone  Co.,  82  Ky.  Law  Bep.,  41-8;  East  Tennessee  Telephone 
"Cot  V.  Anderson  County  Telephone  Co.,  84  Ky.  Law  Bep.,  8868;  Maraman 
>.  Ohio  Valley  Telephone  Co.,  86  Ky.  Law  Bep.,  784.)  In  the  second 
tMse  cited,  after  quoting  section  168  of  the  Constitution,  the  court,  speaking 
through  Chief  Justice  Burnam,  said:  "This  section  of  the  Constitution  Is 
mandatory  and  highly  important,  and  as  the  Anderson  Telephone  Co.  failed 
to  comply  with  its  provisions,  or  the  statute  passed  pursuant  thereto,  it  is 
dear  that  they  had  no  right  to  use*  the  streets  or  highway  of  the  oity  of 
Lawrenoeburg  for  the  conduct  of  their  business. "  Then,  after  discussing 
numerous  authorities,  it  is  said:  **In  this  action  they  (the  Anderson  County 
Telephone  Co.)  can  only  recover  upon  the  ground,  that  they  were  prevented 
by  an  injunction  sued  out  by  appellant  from  exercising  a  lawful  right  to 
occupy  the  streets  of  the  city  with  their  plant;  as  it  is  conclusively  shown 
they  had  no  such  legal  right,  but  were  mere  trespassers,  they  have  no  stand- 
ing in  court." 

The  infirmity  in  the  title  to  the  franchise  in  each  of  the  cases  above  oited 
was  the  same  as  in  the  case  at  bar.  Originally,  the  East  Tennessee  Telephone 
Co.  had  enjoined  the  Anderson  County  Telephone  Co.  from  operating  a  tele- 
phone line  in  Lawrenceburg,  Ky.,  and  had  executed  bond,  according  to  law,  ae 
a  condition  precedent  to  the  obtention  of  the  order.  This  injunction  was  dis- 
missed for  the  reason  given  in  82  Ky.  Law  Bep.,  418.  Thereupon  the  An- 
derson County  Telephone  Co.  instituted  an  action  on  the  bond  to  reoover 
damages  for  the  wrongful  suing  out  of  the  injunction,  and  Its  right  to 
maintain  it  was  disposed  of  in  the  opinion  contained  In  24  Ky.  Law  Bep., 
2358,  the  court  holding  that  it  could  not  recover  damages  on  the  bond  for 
the  wrongful  suing  out  of  the  injunction,  because  It  possessed  no  lawful 
franchise  to  operate  a  telephone  line  along  the  streets  of  Lawrenceburg,  and« 
therefore,  was  not  entitled  to  damages  for  being  prevented  from  doing  what 
it  had  no  light  to  do,  it  being  a  mere  trespasser.  No  practical  difTerenoe 
can  be  discovered  between  the  effect  of  preventing  a  telephone  company 
from  operating  its  franchise  by  a  wrongfully  obtained  injunction,  and  from 
preventing  its  so  doing  by  the  wrongful  erection  of  a  pole  which  merely 
bunches  its  wires  without  otherwise  injuring  them.  The  injury  arises  in 
both  cases  from  depriving  the  corporLtion  of  the  power  to  earn  money  by 
the  operation  of  Its  franchise.  A  mere  trespasser  can  not  complain  that  he 
is  pievented  from  continuing  his  wrongful  act.  No  injury  is  claimed  to  the 
corporeal  property  of  appellee.  The  sole  injury  is  the  prevention  of  the  full 
exercise  of  its  invalid  claim  of  a  franchise  in  the  streets  of  the  city.  It 
follows,  therefore,  under  the  authorities  cited,  that,  ns  it  has  no  such  fran- 
chise, it  can  have  received  no  injury  of  which  equity  wMl  take  cognizance. 

For  these  reasons  the  Judgment  is  reversed,  with  directions  to  dismiss  the 
petition. 


VAUGHN  v.  HULXTT.  3$ 

VAUGHN  ▼.  HULETT, 
(Filed  Jannary  4,  1806.) 

1.  Bond  overseen— Compensation— Kentucky  Statnteii,  aeotion  4810,  flxea 
the  oompenaation  of  road  overaeers  by  exempting  them  from  Jury  service 
and  from  poll  tax  for  road  and  bridge  purposes,  and  this  excludes  the  idea 
that  they  oan  legally  be  allowed  anything  in  addition  thereto  for  their,  ser* 
▼ioes  as  overseers. 

9.  Fiscal  court— Authority  to  allow  compensation— The  fiscal  court  has  no 
authority  to  allow  road  overseers  |60  per  year,  or  any  compensation  for  their 
^ervioes  as  overseers,  and  an  order  of  said  court  making  such  allowance  is 
void. 

W.  D  0*Neal,  Jz.,  for  appellant. 

M.  S.  Burqs  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  l^  Judge  Nunn. 

At  a  special  term  of  the  fiscal  court  of  Lawrence  county,  held  in  the 
month  of  June.  1908,  the  following  order  was  entered :  *'lt  is  ordered  by  the 
^ourt  that  the  road  overseers  of  this  county  be  paid  a  reasonable  compensa- 
tion per  year  as  a  salary  for  their  services  as  such,  but  in  no  event  to  exceed 
^  per  annum,  beginlng  on  and  after  July  1,  1908,  and  provided  the  number 
of  overseers  In  the  county  is  not  to  exceed  twenty.** 

In  pursuance  of  this  order  the  county  court  caused  the  county  to  be  divided 
into  seventeen  road  precincts,  and  fixed  the  boundaries  of  the  same  and 
allotted  all  the  able>bodled  male  citizens  within  the  boundary  between  the 
•ages  of  eighteen  and  fifty  years  to  work  on  the  roads  in  their  respective 
precincts,  and  appointed  for  each  precinct  an  overseer.  Before  the  expira- 
tion of  a  year  from  the  date  of  the  appointment  of  these  overseers  the  fiscal 
"Oourt  made  to  them  an  allowance  for  their  Eervioes  as  such  overseers,  and 
directed  the  treasurer  of  the  county,  who  is  the  appellee,  to  pay  them.  The 
•appellant,  a  citizen  an*cl  taxpayer  of  the  county,  who  sued  for  himself  and 
the  other  taxpayers,  brought  this  action  against  appellant  to  enjoin  him 
from  paying  these  orders  upon  the  ground  that  they  were  void;  that  the  law 
'did  not  authorize  the  fiscal  court  to  appropriate  the  funds  of  the  county  to 
pay  overseers  a  salary  or  any  compensation  for  their  services  as  overseers  of 
Yoads.  It  appears  that  the  roads  of  Lawrence  county  are  maintained  by 
both  taxation  and  by  hands  allotted  to  work  thereon.  The  county  has  a 
supervisor  of  roads  in  addition  to  the  seventeen  overseers. 

The  only  question  necessary  to  be  determined  on  this  appeal  is  whether 
the  fiscal  court  was  authorized  by  law  to  allow  overseers  a  salary  or  com- 
pensation for  their  services  as  such  overseers.  This  is  evidently  what  the 
fisQal  court  Intended  to  and  did  do  by  its  orders  referred  to.  While  the  stat- 
utes on  the  subjeot^are  not  clear,  we  have  arrived  at  the  conclusion  that  the 
-court  did  not  have  any  authority  to  make  the  orders,  and  that  its  action  in 
the  matter  was  void.  The  fiscal  court  is  a  court  of  limited  powers,  and  has 
no  Jurisdlotlon  to  appropriate  county  funds  except  as  it  is  authorized  by 
law  to  do  so'.     (29  Ky.    Law  Rep.,  SI  1;    sectloi^    1840,    Kentucky   Statutes.) 

The  section  uf  the  statute  referred  to  provides  that  the  fiscal  court  shall 
liave  jurisdiction  to  appropriate  county  funds  authorized  by  law  to  be  ap- 
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propriated.  We  construe  this  to  mean  that  the  fiscal  court  has  not  the  juri»> 
diction  to  appropriate  the  funds  of  the  county  for  any  purpose  unleas  the- 
law  authorized  the  appropriation.  The  county  court  appoints  the  oveiseers- 
and  the  fisoal  court  the  supervisor.  The  statute,  section  4S10,  fixed  the  com- 
pensation of  overseers,  wherein  it  is  provided  that  they  shall  be  exempt  from 
service  on  juries,  and  from  poll  tax  for  road  and  bridge  purposes.  Thia- 
language  excludes  the  idea  that  they  can  legally  be  allowed  or  receive  any- 
thing in  addition  thereto  as  compensation  for  their  services  as  overseers. 

The  makers  of  the  statutes  on  this  subject  contemplated  that,  in  considera- 
tion of  the  benefits  received  under  section  4810,  the  overseers  would  cause  the- 
roads  to  be  worked  by  the  road  hands,  as  provided  in  section  4S08,  that  is,, 
not  exceeding  six  days  in  any  year,  and  in  cases  of  unusual  emergency. 
The  overf>eer8  are  required,  for  the  consideration  named,  only  to  perform  the 
work  and  labor  required  of  them  by  the  statutes  in  counties  wherein  tbe- 
roads  are  not  maintained  by  taxation.  For  their  services  performed  by 
direction  of  the  fiscal  court,  under  section  4816,  when  there  Is  no  supervisor, 
and  if  appointed  as  assistant  supervisor  as  authorized  by  sections  4844  and> 
4846,  the  fiscal  court  is  authorized  and  directed  to  fix  and  appropriate  moneys 
to  pay  a  reasonable  compensation  to  them  for  their  services  rendered  by  diiw>- 
tion  of  the  fiscal  court  other  than  for  their  services  for  which  they  ate  paid 
by  reason  of  the  exemptions  and  benefits  provided  for  them  by  section  4810, 
Kentucky  Statutes. 

It  appearing  from  the  orders  of  the  fiscal  court  that  the  allowance  to  the 
overseers  was  for  the  purpose  of  paying  them  a  salary  for  their  general  ser- 
vices as  overseers,  under  their  appointment  by  the  county  court,  and  not  for- 
the  purpose  of  paying  them  for  special  services  rendered  or  to  be  rendered^ 
under  direction  or  by  appointment  of  the  fiscal  court,  by  virtue  of  sections- 
4816,  4844  and  4846  we  are,  therefore,  of  the  opinion  that  the  orders  of  the 
fiscal  court  allowing  to  the  overseers  compensation  or  salaries  for  their  ser- 
vices are  void,  and  the  court  erred  in  dismissing  appellant's  petition. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  remanded  tc^ 
the  lower  court  for  further  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 


TAYLOR  V.  ADAIR  COUNTY. 
(Filed  January  4,  1006.) 

1.  County  board  of  health— Health  officer— Appointment— Action  for  eer^ 
vices— SuflSclenoy  of  answer— In  an  action  against  the  county  by  a  county- 
health  oflScer  for  his  services  for  one  year  in  inspecting  localities  and  per- 
sons thought  to  be  infected  with  contagious  diseases  and  for  treating  such 
diseases,  an  answer  by  the  county  denying,  upon  knowledge  or  information, 
that  the  plaintiff  had  been  appointed  health  officer,  or  a  member  of  the- 
board  of  health,  was  an  sufficient  denial,  as  these  boards  are  not  required  by 
statute  to  keep  records  of  their  procefdings. 

8.  ]power  of  board  to  delegate  ita  duties  to  health  officer— The  county 
board  of  health  has  not  the  power  to  delegate  Its  duties  to  the  county  healtli 
officer  in  the  matter  of  looking  after  epidemics  of  contagious  diseases.  It  la 
to  the  county  board  and  not  to  the  health  officer  that  is  oommitted  the  dnty 
of  examining  into  these  nuisances  and  conditions  of  filth  and  Infection 
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^bat  tend  to  spread  contagiouB  dlseaees,  and  It  must  act  ae  a  board  on  eacb 
-case  or  epidemic  as  It  arises. 

8.  Fiscal  oonrt— FlzioK  compensation— The  fiscal  court  of  a  oonnty  can 
not  tbi  the  compensation  of  a  oounty  health  officer  in  advance  of  rendering 
~the  aerrice  as  it  can  not  then  be  known  what  serrlce  he  may  be  required  to 
Tender. 

4.  Petition— Necessary  allegations— A  petition  for  seryices  by  a  county 
liealth  officer  which  fails  to  show  that  the  patients  were  not' able  and  willing 
to  pay  for  the  service  rendered  them,  or  that  they  were  indigent  persons,  or 
-that  any  of  them  were  treated  in  the  county  pest  house  or  other  place  where 
they  were  confined,  by  order  of  the  board  of  health,  or  that  they  were 
^treated  by  order  of  the  board  of  health,  is  demurrable. 

J.  F.  Montgomery  and  W.  W.  Jones  for  appellant. 

James  Garnett,  Jr.,  and  Jas.  Gamett  for  appellee. 

Appeal  from  Adair  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  alleges  in  his  petition,  against  appellee  that  he  as  a  member  of 
*the  connty  board  of  health  of  Adair  county :  was  appointed  health  officer  by 
that  board,  and  that  while  so  acting  he  rendered  services  to  the  county  in  one 
year  in  inspecting  localities  and  persons  thought  to  be  affected  with  con- 
tagions diseases,  and  treated  quite  a  number  affected  with  smallpox,  and 
flome  who  had  scarlet  fever.  He  presented  a  bill  amounting  to  |846  for  the 
aervices,  which  the  fiscal  court  refused  to  allow  or  pay. 

The  answer  denied,  upon  knowledge  or  information,  that  appellant  had 
been  appointed  health  officer,  or  had  been  appointed  a  member  of  the  board 
of  health.  This  was  a  sufficient  denial,  bpcause  these  boards  are  not  re- 
^quired  by  statute  to  keep  records  of  their  proceedings.  (Bardstown  v.  Nel- 
aon  County,  26  Ky.  Law  Rep.,  1000.)  Therefore,  these  acts,  though  official, 
are  not  presumed  to  be  known  of  every  one.  It  also  denied  that  he  rendered 
the  services  charged  for,  or  that  they  wete  worth  the  sums  charged.  In 
addition,  the  defense  was  that  prior  to  the  time  when  appellant  claims  to 
have  been  appointed  h(*nUh  officer,  and  to  have  rendered  the  services  sued 
for,  the  fiscal  court  of  Adair  county  had,  by  an  order  of  court,  fixed  the 
salary  of  the  health  officer  at  140  per  annum,  and  that  appellant  accepted 
the  appointment  and  rendered  the  services  with  knowledge  of  that  fact,  and 
had  for  a  time  acquiesced  in  it  by  accepting  payments  based  on  that  allow- 
ance. 

A  demurrer  having  been  overruled  to  the  last-named  plea,  appellant  de- 
clined to  plead  further,  and  his  petition  was  dismissed,  hence  this  appeal. 
The  county's  position  is  that  as  the  salary  or  compengation  of  appellant 
was  fixed  before  his  term  of  office  began,  it  could  not  be  either  increased  or 
•diminished  during' his  term.  (Constitution,  section  161. )  The  statute  (sec- 
tion 2000,  Kentucky  Statutes)  reads:  "Physicians  appointed  as  health 
officers  for  cities,  towns  and  counties  shall  receive  reasonable  compensation 
for  their  services,  to  he  allowed  by  the  councils,  trustees  or  county  (fiscal) 
-oonrta  of  the  cities,  towns  or  counties,  and  to  be  paid  as  other  city,  town  or 
4M>iioty  officers  are  paid,  and  such  officers  may  be  removed  at  any  time  by 
41ie  local  boards  appointing  them."    *    •    * 
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County  judgds  and  treasurers  are  to  be  paid  annual  salaries,  to  be  fixed  at 
reasonable  amounts  by  the  jisoal  courts.  (Sections  1078,  084  Kentucky  Stat- 
utes. )  The  fees  allowed  to  certain  oflSoers  as  oompensation  iU  Tllhi  of'  sal- 
aries are  subject  to  tbe  same  oonstitutional  limitation.  (Bright  ▼.  Stone, 
Auditor,  80  Ey.  Law  Bep.,  817.)  But  here  it  is  not  known  what  servioea 
may  be  rendered.  They  are  of  a  nature  that  may  vary  considerably  In  Talue 
and  extent  In  difierent  years.  Some  years  no  services  may  be  rendered. 
Again,  an  epidemic  of  smallpox  or  yellow  fever  might  take  all  the  health 
officer's  time  for  a  great  part  of  a  year.  For  that  reason  it  seems  that  th» 
legislature  has  not  seen  proper  to  require  a  salary  to  be  fixed  and  paid  to- 
such  officer,  but  that  for  such  services  as  he  may  render  he  shall  be  paid 
reasonable  compensation.  That  can  not  be  determined  in  advance,  if  for  no 
other  reason,  because  their  nature  and  extent  are  impossible  to  be  known 
before  the  emergency  happens  calling  for  them.  If  it  is  intended  to  fix  in 
advance  the  pay  for  such  services,  a  reasonable  schedule  of  rates  might  be 
adopted.  A  salary  of  140,  which  should  cover  all  possible  services  that  may 
be  required  of  the  health  officer  in  a  year,  while  in  some  instances  it  might 
be  enough,  or  even  too  much,  yet  in  others  it  would  be  manifestly  and 
giossly  inadequate.  The  result  must  be,  if  it  be  allowed,  to  deter  qualified 
physicians  from  accepting  such  appointments.  In  this  way  fiscal  oourts 
might  overthrow  the  legislative  provision  in  its  practical  application,  by 
which  it  was  intended  that  tbe  treatment  of  these  deadly  contagions  might 
be  controlled  or  stamped  out  by  the  employment  of  skilled  and  competent 
physicians.  The  action  of  the  fiscal  court  in  attempting  to  so  fix  a  salary 
in  advance  was  not  binding,  under  the  circumstances  shown,  upon  the 
health  officer,  for  it  was  his  duty  to  do  what  the  law  required  of  him, 
under  direction  of  the  board  of  health,  in  stamping  out  and  pieventing  the 
spread  of  contagious  diseases,  and  he  has  tbe  right  to  claim  adequate  pay 
for  his  services,  which  the  fiscal  court  must  allow,  if  the  services  were  in 
fact  rendered  as  required  by  the  law. 

We  are  of  tbe  opinion,  however,  that  while  the  demurrer  should  have  been 
sustained  to  that  defense,  yet  it  should  have  been  carried  back  to  the  peti- 
tion in  this  case.  Tbe  petition  alleges  that  the  county  board  of  health  when 
appointing  appellant  health  officer  gave  him  general  authority  and  direc- 
tion to  look  after  epidemics  of  contagious  and  Infectious  diseases  appearing 
in  the  county,  and  to  make  all  necessary  inspections  and  visitations  called 
for  by  tbe  situations  that  might  arise.  We  are  of  opinion  that  the  county 
board  of  health  had  not  tbe  power  to  delegate  its  duties  in  such  matters, 
and  that  it  could  not,  by  an  attempt  to  do  so,  create  any  right*in  the  health 
officer  that  did  not  already  exist.  The  powers  given  to  these  boards  are  ex- 
traordinary, seemingly  justified  by  the  most  serious  exigency  affeotlni;  the 
public  health.  More  than  one  person  is  required  by  statute  to  be  appointed 
upon  the  board.  The  l«»gislature  was  evidently  unwilling  to  leave  to  one 
person  the  determination  of  such  important  and  drastic  measures  as  are 
given  to  the  county  boards.  In  the  judgment  and  fidelity  of  a  greater  num- 
ber acting  together  is  tbe  greatest  security  against  abuse  of  extraordinary 
power.  It  is  to  the  county  board  of  health,  not  to  the  health  officer,  their 
creature  and  executive,  that  is  committed  the  duty  of  examining  Into  thosa 
nuisances  and  conditions  of  filth  and  infection  that  tend  to  spread  the  ood^ 
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tagious  diseases:  to  establish  quarantines,  and  to  bring  the  population  of 
an  Infected  or  suspected  oommnnlty  Into  prescribed  treatment  and  disin- 
fection. This  power  is  given  by  the  statute  to  the  board,  and  it  must  act  as 
a  board  on  each  case  or  epidemic,  as  it  arises,  determining  the  necessities  of 
each  situation  from  the  facts  then  existing.  (Sections  S055,  9067,  Kentuolcy 
Statutes. )  The  petition  shows  on  its  face  that  this  was  not  done  in  Adair 
county,  but  that  appellant,  acting  alone  under  the  deputation  of  the  county 
board,  undertook  to  determine  all  such  matters,  and  for  his  services  in  so 
doing  the  bill  sued  on  is  in  large  part  made  up.  For  other  services,  wait- 
ing upon  smallpox  patients,  he  charges  the  county.  There  is  nothing  to 
show  that  the  patients  were  not  fully  able  and  willing  to  pay  for  the  ser- 
vices rendered  them;  nothing  whatever  to  show  that  they  were  Indigent  per- 
sons; nothing  to  show  that  any  of  them  were  treated  In  the  county  pest 
house,  or  other  place  where  they  were  confined  by  order  of  the  board  of 
health,  and  nothing  to  show  that  they  were  treated  by  direction  of  the 
county  board  of  health.  (Hudgins  v.  Carter  Co.,  S4  Ky.  Law  Bep.,  1980.) 
For  some  of  these  charges  there  may  be  a  right  to  recover.  The  circuit  court 
should  allow  the  petition  to  be  amended,  If  it  can  be,  so  as  to  state  a  cause 
of  action. 

Judgment  reversed  and  cause  lemanded  for  further  proreedlngs  oouEistent 
herewith. 


KENTUCKY  LIVE  STOCK  BREEDERS'  ASSO'N.  &c.  v.  MILLER,  &c. 

(Filed  January  5,  1905.) 

1.  Indemnity— Promoting  stock  fair— Subscription  to  cjver  loss— Liability 
of  subscribers — An  action  was  brought  by  the  Kentuclsy  Live  Stock  Breed- 
ers* Association  and  the  Citizens  National  Banic,  which  had  advanced 
money  to  the  association  against  the  subscribers  to  the  following  paper : 
•*The  Kentucky  Scate  Fair,  to  be  held  by  the  Live  Stock  Breeders'  Associa- 
tion during  the  week  b«>ginniug  September  — .  1903,  for  the  purpose  of 
having  the  above  described  fair  in  or  near  the  city  of  Owensboro,  and  of 
providing  a  fund  to  cover  possible  loss  in  giving  said  fair,  the  undersigned 
hereby  subscribe  the  sums  set  opposite  their  aames  on  condition  that  not 
less  than are  subscribed.  The  loss,  if  any.  be  divided  among  the  sub- 
scribers to  the  fund  in  proportion  that  etich  subscription  bears  to  the  whole 
amount  subscribed."  Held— That  to  the  extent  that  the  receipts  of  the 
association  holding  the  fair  at  that  point  failed  to  pay  the  exppnses  thereof 
there  was  a  deficit  which  in  business  parlance  represented  "a  loss." 

2.  When  liability  attached— Condition  prpcedeut- It  was  not  contemplated 
by  the  parties  that  the  association  should  have  to  suffer  judgment  and 
sequestration  of  Us  property  as  a  condition  precedent  to  the  liability  of  the 
subscribers  on  the  obligation  sued  on. 

3.  Construction  of  writing- The  paper  suei  on  limits  each  subscriber's 
liability  to  a  pro  rata  proportion  of  the  total  amount  subscribed.  No  one 
guarantees  the  solvency  of  another,  or  that  any  other  subscription  will  be 
paid.  The  association  rlslsed  the  solvency  of  each  subscriber,  and  where 
any  are  ln.solvent  the  association  will  bear  that  loss. 

4.  Trading  partnerships  —  Corporations-Ultra  vires  undertaking —The 
question  as  to  whether  a  trading  partnership  or  corporation  who  subscribed 
the  paper  is  bound  thereon,  because  the  undertaking  was  contrary  to  the 
charter,  or  not  within  the  original  scope  of  the  partnership,  Is  not  decided 
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under  the  pleadiDgs.  If  all  the  partners  agreed  to  it  or  ratified  it,  and  the 
association  has  thereby  been  indaoed  to  act  upon  it,  between  the  copartners 
and  the  association  it  ought  to  be  binding,  and  if  a  street  railway  Induced 
the  association  to  locate  its  fair  at  a  certain  point  where  it  could  get  a 
monopoly  of  carrying  visitors  to  and  from  the  fair  it  would  be  liable. 

6.  Joint  action— Separate  liability— Under  Giyil  Code/ seetlon  36,  persons 
severally  liable  upon  the  same  contract  may  be  included  in  the  same  action 
at  the  plaintiff's  option. 

6.  Who  are  subscribers— Those  who  never  became  bound  are  not  subscrib- 
ers, and  the  pro  rata  liability  of  those  who  are  bound  will  be  measured 
without  reference  to  those  who  escape  because  they  were  not  bound. 

J.  A.  Dean  and  W.  O.  Harris  for  appellants. 

La  Vega  Clements,  C.  S.  Walker.  Miller  &  Todd  and  J.  D.  Atchison  for 
appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

To  induce  the  holding  of  the  annual  fair  of  the  Kentucky  Live  Stock 
Breeders'  Association  at  or  near  the  city  of  Owensboro  for  the  year  1903, 
certain  persons  of  that  community  gave  to  appellant  association  a  writing, 
obligating  the  subscribers  to  make  up  any  loss  that  might  be  sustained  by 
the  association.  The  paper,  omitting  signatures,  is  as  follows:  "The  Ken- 
tucky State  fair  to  be  held  by  the  Kentucky  Live  Stock  Breeders*  Associa- 
tion during  the  week  beginning  September  — ,  1003.  for  the  purpose  of 
having  the  above  described  fair  in  or  near  the  city  of  Owensboro,  and  of 
providing  a  fund  to  cover  possible  loss  in  giving  said  fair,  the  undersigned 
hereby  subscribe  the  sums  set  opposite  their  names  on  condition  that  not 

less  than are  subscribed.    The  loss,  if  any,  to  be  divided  among  the 

subscribers  to  the  fund  in  proportion  that  each  subscription  bears  to  the 
total  amount  subscribed." 

This  suit  was  brought  by  the  Kentucky  Live  Stock  Breeders'  Association 
and  by  the  Citizens  National  Bank,  which  had  advanced  money  to  the  asso- 
ciation upon  assignment  to  it  of  the  obligation  first  quoted,  and  against  all 
the  subscribers  save  two  or  three,  one  of  whom  was  alleged  to  be  dead  and 
the  other  two  insolvent.  The  petition  setting  out  the  interest  and  benefit 
to  the  subscribers,  defendants,  by  the  holding  of  the  State  Fair  at  Owens- 
boro, charged  that  it  was  located  and  held  at  that  point  on  the  faith  of  the 
paper  sued  on,  and  that  as  a  result  the  association  had  disbursed  and  ex- 
pended in  holding  the  fair  the  sum  of  133,480.78,  while  its  receipts  had  been 
l3ut  $21,694.49,  leaving  a  deficit  of  111,826.39.  It  was  averred  that  some  of 
the  subscribers  were  corporations  and  others  trading  firms,  whose  subscrip- 
tions were  being  denied  or  questioned  because  not  within  the  scope  of  their 
charter  privileges  or  partnership  enterprises;  that  others  were  insolvent; 
that  at  least  one  was  claiming  that  he  had  not  in  fact  signed  nor  authorized 
the  signing  of  the  agreement.  Plaintiffs  asked  a  reference  to  the  commis- 
sioner and  the  adjustn^ent  of  the  several  liabilities  of  the  subscribers,  and 
for  judgment  against  each  in  the  pro  rata  sum  so  found  against  him. 

A  demurrer  was  sustained  to  the  petition  as  amended,  and  the  action 
was  dismissed  by  the  court.  In  an  opinion  delivered  by  the  learned  chan- 
cellor  who  sat  in  the  case  it   is  disclosed  that  the  court  construed  the 
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^writing  saed  upon  to  be  a  contract  of  indemnity  again§t  loes,  seTeral.  in  na- 
ture, upon  which  no  cause  of  action  could  be  based  until  the  obligee  had 
actual^  sustained  loss  and  had  paid  it.  The  petition  disclosing  that  some 
part  of  the  loss  claimed  was  rspiesented  by  the  debt  it  owed  the  bank  for  bor- 
rowed money,  and  other  parte  by  unpaid  bills  or  accounts  against  the  asso- 
ciatioB^,  the  trial  court  was  of  the  opinion,  and  so  held,  that  there  was  in 
fact  no  loss,  inasmuch  as  it  had  not  been  definitely  ascertained  and  actually 
paid.  It  was  also  thought  by  the  trial  court  that  a  joint  action  in  equity 
could  not  be  maintained  upon  the  obligation. 

A  Tery  able  and  interesting  discussion  has  been  indulged  by  counsel  con- 
cerning the  nature  of  the  obligation,  whether  it  is  a  guaranty,  a  promise  to 
pay  or  an  indemnity.  It  seems  to  be  conceded  that  if  it  be  a  guaranty  or 
promise  to  pay,  in  the  first  instance,  it  is  not  necessary  to  show  that  the 
obligee  had  actually  paid  the  liabilities  incurred.  On  the  other  hand,  it  may 
be  assumed  that  upon  a  contmct  of  Indemnity  against  loss  the  liability  of 
the  indemnitor  is  not  complete  till  the  indemnitee  has  sustained  the  loss, 
which  includes  its  payment.  Without  tracing  the  lines  of  distinction  be- 
tween the  classes  of  obligation,  wo  come  at  once  to  determine  the  meaning 
of  the  words  used  by  the  parties  to  this  agreement.  The  word  "loss"  is 
used  twice  in  the  paper.  A  fund  is  to  be  provided  by  the  subscribers  "to 
covei  possible  loss  in  giving  said  fair;'*  and  '*the  loss,  if  any,  to  be  divided 
among  the  subscribcis  to  the  fund  in  proportion  that  each  subscription  bears 
to  the  total  amount  Finb»(cri bed. "  It  Is  the  prei-ence  of  this  word  "Ioes" 
that  alone  suggests  the  l.ifa  of  indemnity  as  determining  the  character  of 
the  paper.  In  seeking  the  meaning  of  the  term,  ns  intended  by  the  parties, 
the  etymology  of  the  word  will  not  be  exclusively  studied,  but  rather  the 
aituation  and  surroundings  of  the  contracting  persons.  The  obligors  de- 
sired the  appellant  association  to  hold  the  State  Fair  ot  the  city  of  Owens- 
boro,  in  order  to  draw  to  that  city  the  large  and  unusuul  crowds  which  it 
was  believed  the  event  would'at tract.  These  crowds  were  expected  to  expend 
considerable  sums  of  money  in  the  city,  by  which  the  merchants,  street 
railway,  transfer  companies,  and  other  business  concerns,  anticipated  un- 
usual profits  and  increase  of  income  and  business.  All  of  the  Hubscrlbers 
are  alleged  to  have  belonged  to  these  classes,  merchants  and  trading  part- 
nerships and  corporations,  and  transfer  and  street  railway  companies  doing 
business  in  Owensboro,  Ky.  On  the  other  hand,  the  breeders'  association 
evidently  had  misgivings  as  to  the  probability  of  its  receipts  from  holding 
the  fair  at  that  point  paying  its  expenses.  To  the  extent  tliut  they  did  fail 
there  would  be  a  deficit.  This  deficit  in  business  parlance  represented  ''a 
loss."  To  induce  the  breeders' association  to  hold  Its  fair  at  Owensboro, 
the  subscribers  agreed  that  they,  to  the  extent  of  their  subscriptions,  would 
take  the  chance  of  there  being  a  deficit  of  income  over  expenditures.  So 
they  agreed  "to  provide  a  fund  to  cover  possible  loss,"  that  is,  to  cover  the 
loss  that  might  occur.  Their  subscriptions  were  not  alone  to  pay  back  to 
the  asaociation  money  it  paid  out  in  conducting  the  fair  over  and  above  its 
Income  from  the  fair,  but  to  provide  a  fund  from  which  the  "possible  loss" 
was  to  be  paid,  in  the  first  instance,  if  need  be.  It  was  not  contemplated  by 
the  parties  that  the  breeders'  association  shoiild  have  to  suffer  judgments 
and  sequestration  of  its  property,  or  liquidation  of  its  affairs,  destruction  of 
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its  credit,  annihilation  of  its  oorporate  ezifltence,  or  total  bankrnpto^'  as  ft 
condition  precedent  to  the  liability  of  the  subscribers  on  the  obligation  sued 
on.  Jnst  the  opposite  must  have  been  in  mind,  as  if  the  association  should, 
fall  to  make  expenses  by  locating  and  holding  its  fair  at  Owensboro,  it  wa» 
intended  that  not  it,  but  the  subscribers  to  the  extent  indicated,  should 
cany  All  the  burden  of  the  failure.  The  '*fund"  to  be  provided  under  the- 
agreement  was  the  aggregate  of  the  mibscriptions.  It  was  not  necessary,, 
nor  was  it  contemplated,  that  the  subscriptions  were  to  be  paid  in  advance. 
On  the  contrary,  the  "loss,"  that  Is,  the  deficit  of  receipts  apportioned  to 
cost  of  conducting  the  fair,  was  to  be  made  up  by  pro  rata  assessments  on 
the  subscriptions.  The  expression.  *'the  loss,  if  any,  to  be  divided  among' 
the  subscribers  to  the  fund  in  proportion  that  each  subscription  bears  to  the 
total  amount  subscribed,"  means  nothing  else. 

There  is  n  class  of  liabilities  that  do  not  entail  loss  unless  and  until  they 
are  paid.  Contingent  and  inchoate  liability  for  the  debts  or  doings  of 
another  may  be  so  classed.  But  where  one  in  his  own  business  had  ex- 
pended more  than  the  business  had  produced,  whether  the  expenditure  repre- 
sented capital  Invested  or  borrowed  means,  or  property  and  labor  bonght- 
upon  the  credit  of  the  concern,  the  deficit  is  in  fact  and  in  commercial 
understanding  a  loss.  If  appellant  association  had  borrowed  all  the  money- 
It  expended  it  would  be.  no  more  a  loss  than  it  is  now.  Or  if  it  had  been 
settled  by  an  assessment  upon  its  stockholders  ic  would  be  the  same  thing. 
The  fact  is,  the  very  contingency  contemplated  by  the  parties  as  a  **pos- 
sible"  result  of  the  venture  has  occurred.  It  follows  that  the  undertaking- 
of  the  subscribers  to  bear  the  failure  to  the  ext(  nt  indicated  has  become- 
absolute. 

The  next  question  is,  what  is  the  extent  of  each  subscriber's  liability? 
The  paper  in  terms  limits  it  to  a  pro  rata  proportion  of  the  total  amount 
subscribed.  Xo  one  guarantees  the  solvency  of  another,  or  that  any  other 
subscription  will  be  paid.  The  appellant  association  risked  the  solvency  of 
each  subscriber,  and  where  any  are  insolvent  the  association  will  bear  that 
loss.  The  question  whether  all  whose  names  appear  on  the  paper  as  sub- 
scribers are  in  fact  bound  thereon  is  not  yet  fully  presented.  Some  who  are- 
apparently  bon<nd  may  be  able  to  show  that  they  were  never  bound,  because* 
for  example,  they  did  not  execute  the  pa|ier.  Others  may  be  held  never  to 
have  been  Iwund,  because  their  undertaking  was  contrary  to  the  purposes  of 
their  charter,  as  in  cn.ses  of  certoin  corporations,  and  the  act  would  be, 
therefore,  ultra  vires.  On  what  may  on  the  face  appear  an  ineffectual 
attempt  to  bind  a  trading  partnership  or  corporation,  may  be  shown  by  acta 
of  estoppel  to  be  binding.  The  street  railway  corporation,  for  example, 
may  not  have  had  authority  generally  to  l)ecome  a  party  to  a  scheme  to  raise 
a  fund  to  indemnify  some  other  corporation  against  loss  in  the  conduct  of 
the  hitter's  bnsineRs.  Yet  the  street  railway  company  could  make  a  valid 
contract  to  increase  its  own  business.  If  it  induced  the  fair  company  to 
locate  at  a  certain  point  where  this  railway  company  would  get  a  monopoly 
practically  of  carrying  to  and  from  the  fair  grounds  all  the  visitors  attend- 
ing the  fair,  and  it  got  all  the  benefits  obtainable  under  its  contract,  there 
is  ample  authority  and  undoubted  principle  for  holding  it  liable  on  its 
undertaking,    for  it  is  not  every    ultra  vires   undertaking   that  is  unen- 
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foroible.  So  where  a  tnidiDg  partnership  signed  the  paper,  it  may  or  may 
not  be  invalid,  for,  although  beyond  the  original  scope  of  the  partnership, 
enterpriae,  still,  if  both  or  all  the  partners  agreed  to  it,  and  ratified  it,  and 
the  assooiation  has  been  indnoed  to  act  upcn  it,  as  between  the  oopartnera. 
and  the  association  it  ought  to  be  binding,  whether  or  not  as  a  partnership^ 
liability,  as  a  personal  one  again#t  the  individual  members. 

From  what  has  been  said  the  trial  court  can  fix  the  liability  or  deter- 
mine the  nonliability  of  the  putative  subscribers.  Those  who  never  became 
bound  are  not  subscribers,  and  the  pro  rata  liability  of  those  who  are  bound 
will  be  measured  without  reference  to  those  who  escape  because  they  were, 
never  bound.  Under  the  Civil  Code  of  Practice  (section  9^)  persons  sev- 
erally liable  upon  the  same  contract  may  be  included  in  the  same  action  at 
the  plaintiff*R  option.  The  nature  of  this  case  presents  circumstances  of 
great  complication,  and  other  difficulties  in  the  way  of  adequat-e  relief  at 
law,  sufficiently  indicated  by  the  facts  above  recitc'd.  that  makes  it  more- 
appropriate  that  it  should  be  determined  and  the  relief  apportioned  and  ap- 
plied by  a  court  of  equity.  (Pomperoy's  Equity,  sections  1420,  1421;  O'Con- 
nor V.  Henderson  Bridge  Co  ,  95  Ky. ,  64^. ) 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrule  the. 
demurrer  to  the  petition  as  amended  and  for  further  proceedings  not  in- 
consistent herewith. 


DEPPEN,  &c.  V.  IMMOHR'S  EX'OR. 

(Filed  January  10,  1906.) 

Appeals — Death  of  appellant  pending  appeal— Decision  without  revivor — 
Effect — Where  the  appellant  dies  after  his  appeal  has  been  filed  In  the  appel- 
late court  and  the  appeal  is  decided  In  said  court  without  an  order  of  re- 
vivor, the  decision  of  the  appellate  court  is  not  void,  but  Is  erronf ouf,  and> 
the  error  can  be  corrected  only  in  the  Court  of  Appeals,  and  until  so  cor- 
rected is  binding  upon  the  parties  and  the  lower  court. 

J.  W.  Clemmons  and  S.  J.  Boldriok  for  appellants. 

• 

H.  H.  Nettleroth  and  E.  J.  Bacon  for  oppellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee's  testate,  H.  F.  Immohr,  Louisville  Banklnp:  Co.  and  one. 
Hess,  in  the  year  1900,  recovered  a  judgment  In  the  lower  court  against 
these  appellants  for  the  amount  of  several  notes,  and  the  enforcement  of  a. 
mortgage  lien  on  the  real  estate  of  appellants  for  the  patlsfactlon  of  same. 
They  appealed  from  that  judgment  without  executing  a  superFedfas  bond, 
and  before  this  court  passed  upon  the  case  the  appellees  caused  that  judg- 
ment to  be  executed,  and  the  land  sold  to  satisfy  their  judgment. 

This  court  in  the  year  1902  reversed  that  judgment,  and  declared  the  notea 
and  mortgage  void,  except  to  the  extent  of  11,600,  for  the  reasons  stated  in^ 
the  opinion.  (24  Ry.  Iiaw  Bep.,  1110. )  When  the  mandate  issued  in  that. 
case  was  filed  in  the  lower  court  the  appellants  learned  for  the  first  time. 
that  appellee's  testate  was  dead.    He  died  after  the  appeal  referred  to  ha(^ 
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lieen  taken  and  perfected,  but  before  the  eubmisgion  of  the  caee  for  trial. 
The  court  and  appellanta  were  not  informed  of  hie  death,  and  consequently 
the  case  was  submitted  and  opinion  rendered  reversing  without  any  sugges- 
tion of  his  death  or  reyiTor  against  hie  personal  representative.  After  the 
Aling  of  the  mandate  in  the  lower  court  appellants  filed  an  amended  peti- 
tion making  Drexler,  the  executor  of  Immohr,  a  party,  and  sought  to  revive 
the  action  against  him  for  the  purpose  of  carrying  the  reversal  into  effect 
by  recovering  from  the  estate  of  Immohr  the  value  of  the  land  of  which 
they  had  been  deprived.  The  appellee  filed  a  demurrer  to  this  amended  and 
•supplemental  petition,  which  was  sustained.  In  this  amended  pleading  ap- 
pellants stated  the  facts  that  no  revivor  was  had  in  the  Court  of  Appeals; 

«  

that  appellee  Drezler  was  not  a  party  to  that  appeal,  and  that  H.  F. 
Immohr  died  before  the  case  was  submitted  in  the  Court  of  Appeals. 

Appellee  contends  that  this  reversal  was  absolutely  void  as  to  him,  and 
that  it  was  the  duty  of  the  lower  court  to  take  notice  of  this  fact,  and  to 
hold  it  ineffectual  so  far  as  appellee  was  concerned.  The  court  so  held. 
TThe  appellants  claim  that  this  was  error;  that  the  reversal  was  not  void,  at 
roost  It  WBB  merely  erroneous.  The  question  at  issue  is,  was  the  reversal  by 
this  court  merely  erroneous  and  irregular,  or  was  it  absolutely  null  and 
void?  If  only  erroneous  and  irregular,  it  was  the  duty  of  the  lower  court  to 
•give  It  full  faith  and  credence  until  vacated  or  modified  by  the  court  which 
rendered  the  decision.  If  it  was  void,  the  action  of  the  lower  court  must  be 
afflimed;  if  merely  Irregular  and  erroneous,  reversed. 

We  have  examined  with  care  the  able  briefs  of  counsel  and  the  authorities 
therein  cited,  and  we  are  of  the  opinion  that  the  contention  of  appellants  is 
the  correct  one.  The  declFions  in  moEt  of  the  States  hold  that  the  death  of 
a  party  after  appeal  is  granted,  without  any  revivor  against  his  personal 
representative,  does  not  render  the  decision  of  the  appellate  court  void,  and 
many  of  them  hold  that  it  is  not  even  error. 

The  case  of  !:;palding  v.  Wathen.  7  Bush,  061,  sustains  our  view  of  this 
<luestion.  In  that  case  a  negro  man  named  "John,"  in  the  year  1868,  sued 
Wathen  for  his  freedom.  The  cose  was  tried  in  the  year  1863.  and  "John" 
was  defeated.  He  then  went  Into  the  ormy,  and  died  at  Paducah,  Ky.,  in 
the  year  1864.  About  eight  months  after  his  death  the  attorney  who  repre- 
:sented  him,  not  knowing  of  his  death,  appealed  his  case  to  this  court,  which 
reversed  that  judgment  and  directed  the  lower  court  to  grant  John  his  free- 
•dom,  which  was  done,  and  a  judgment  rendered  by  the  lower  court  in  his 
favor  against  Wathen  for  the  value  of  hie  services  from  the  time  he  brought 
his  action.  Upon  this  judgment  an  execution  was  issued  and  levied  on  the 
land  of  Wathen.  which  was  sold. 

Wathen  then  filed  an  action,  alleging  that  he  had  just  discovered  the  fact 
that  John  had  died  several  months  before  the  appeal  of  his  case  to  this 
court,  and  there  was  no  revivor  therein,  and  that  by  reason  thereof  all  the 
ptoceedinge  had  in  this  court  and  in  the  lower  court  after  the  death  of  John 
were  void.  The  lower  court  sustained  Wathen,  but  on  an  appeal  this  court, 
In  an  opinion  by  Judge  Lindsay,  reversed  the  judgment,  and  said:  "Unless 
the  granting  of  the  first  appeal,  the  judgment  of  this  court  reversing  the 
«ction  of  the  court  below,  and  the  mandate  of  thie  court  directing  the  eub- 
«equent  proceedings  in  the  lower  court  are  void,  we  do  not  well  see  how  the 
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(decision  of  the  coinmon  pleas  court  oiin  be  sustalDed.  The  judgments  of  all 
courts  of  competent  jurisdiction  are  binding  upon  the  parties  thereto  until 
reversed  or  vacated  In  the  manner  prescribed  by  law,  notwithstanding' 
Irregularities  in  the  proceedings  through  which  the  same  are  obtained. 
The  Union  Circuit  Court  had  jurisdiction  of  the  persons  and  the  subject- 
naatter  of  the  controversy  between  John  and  Wathen ;  and  from  the  judg- 
ment of  said  court  in  that  action  an  appeal  to  this  court  was  authorized  hy 
express  statute.  The  death  of  John  after  judgment  in  the  circuit  court, 
and  before  the  appeal  was  prosecuted,  did  not  t-ike  away  from  this  court  the 
right  to  entertain  it.  Regularly  a  personal  representative  should  have  been 
appointed  and  the  appeal  prosecuted  in  his  name,  but  we  are  not  prepared 
to  say  that  the  want  of  a  personal  representative  renders  void  the  appeal 
and  all  the  proceedings  had  Under  the  same.'* 

In  the  same  case,  when  deciding  the  fact  that  the  want  of  a  personal  repre- 
sentative did  not  render  void  the  appeal  and  the  proceedings  had  thereunder, 
the  court  said:  "Such  a  conclusion  might  be  insisted  upon  with  some  degree 
of  plausibility  tn  cates  of- the  death  before  judgment  of  the  defendant  in  the 
court  below,  or  of  the  appellee  In  this  court,  as  in  such  cases  there  would  be 
no  person  in  esse  upon  whom  a  judgment  in  personam  could  be  made  to 
operate,  nor  whose  title  to  property  could  be  divested  by  a  judgment  in 
lem;  but  even  this  proposition  is  by  no  means  free  from  doubt." 

VTe  agree  that  in  that  case  It  might  have  been  argued  with  great  plausi- 
bility that  the  rule  might  have  been  different  if  Wathen,  the  appellee,  had 
died  before  the  appeal  was  taken,  for  in  such  case  this  court  would  not 
have  obtained  jurisdiction  of  the  appellee,  Wathen.  But  the  intimation  of 
the  court  in  that  case,  to  the  effect  that  it  might  be  argued  with  plausibility 
that  the  rule  therein. applied  might  not  apply  to  an  appellee,  b^Cituse  there 
would  be  no  one  In  esse  against  whom  the  decision  could  operate.  This 
was  an  expression  of  an  opinion  outside  the  case,  and  one  of  great  doubt  as 
therein  expressed.  If  the  reason  given  for  the  doubt,  to  wit,  there  being  no 
one  In  esse  against  whom  the  decision  could  operate,"  is  sound,  and  ap- 
plicable to  the  case  at  bar,  then  it  would  conflict  with  many  decisions  of 
this  court,  for  It  has  been  universally  held,  which  is  conceded  by  appellee, 
that  if  either  party  to  an  appeal  in  this  court  dies  after  a  submission  of  the 
appeal  and  before  opinion  rendered,  that  it  does  not  even  amount  to  an 
error,  and  that  same  is  as  valid  and  binding  as  if  the  parties  had  survived 
until  after  the  final  decision.  The  reason  stated  would  have  the  effect  to> 
conflict  with  these  cases,  for  in  them  there  was  '*no  one  in  esse  at  the  time 
the  decisions  were  rendered  upon  whom  they  could  operate."^ 

This  court  does  not  in  the  ordinary  sense  render  judgments,  but  reviews 
the  action  of  the  lower  court,  and  determines  whether  it  was  correct  or 
erroneous.  In  our  opinion  the  reason  for  the  necessity  of  a  revivor  on  an 
appeal  is  to  give  the  parties  an  opportunity  IMie  heard  upon  the  question 
Involved  on  the  appeal.  But  when  the  court  has  once  obtained  jurisdiction 
of  the  parties  and  the  subject-matter,  it  may  decide  the  case  without  giving 
either  party  a  hearing,  and  Us  action  would  not  be  void,  but  would  be  fla- 
grantly erroneous.  The  error  could  be  corrected  In  this  court  only,  but 
until  so  corrected  the  decision  would  be  binding  upon  the  parties  and  the 
lower  court. 
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This  court,  In  the  case  of  tipaldlng  y.  Watben,  supra,  after  expressing  tht 
"doubt  of  the  applioability  of  the  principle  therein  enunciated  as  appUcabla 
^  appellees,  quoted  with  approval  the  following  language  from  an  opinion 
In  1  J.  J.  M.,  80:  * 'Errors  of  fact  or  law  may,  and  frequently  do,  occuz 
In  trials  which  can  not  be  corrected  by  writ  of  error  to  this  court.  If,  for 
Instance,  a  Judgment  be  rendered  in  favor  of  or  against  a  feme  covert  suing 
"or  defending  as  a  feme  sole,  or  in  favor  of  or  against  a  dead  man,  which 
would  be  manifestly  erroneous,  as  soon  as  the  fact  shall  be  made  to  appear 
the  error  could  be  corrected  only  by  the  court  which  rendered  the  judg- 
ment'* 

This  answers  the  doubt  expressed  in  the  opinion,  and  shows  conclusively 
^hat  the  rule  applies  equally  to  appellant  or  appellee,  for  it  says  **or  a  dead 
man,*' but  the  court  continues  to  settle  the  doubt  as  follows:  ''John's 
tieath,  if  known,  should  have  been  taken  advantage  of  in  this  court  by  a 
plea  under  the  provisions  of  section  89tj  of  the  Code.  As  it  was  not  known 
to  Wathen  prior  to  the  reversal  of  the  judgment  appealed  from,  and  as  the 
judgment  of  reversal  upon  its  face  was  regular,  and  its  validity  not  a  ques- 
tion which  could  be  properly  inquired  into  in  a  collateral  proceeding,  the 
x>nly  means  by  which  Wathen  could  obtain  relief  against  it  was  by  an  ap- 
plication to  this  court,  upon  the  discovery  of  John's  death,  for  the  correc- 
tion of  its  judgment,  fo^  the  reason  as  h^Id  li)  the  opij|;i^osi .cited  above.  It 
Was  an  error  which  'could  be  corrected  (if  at  ail)  only  by  the  court  which 
rendered  the  judgment. '  This  conclusion  is  fortified  by  the  sixth  subsec- 
tion of  section  676  (now  618)  of  the  Civil  Code,  wtrich  provides  that  the 
death  of  one  of  the  parties  before  judgment  shall  be  ground  for  the  vacation 
■of  the  judgment  by  the  court  in  which  it  was  rendered.  It  would  have 
been  an  act  of  folly  for  the  legislature  to  have  enacted  that  the  existence  of 
-a  fact  should  constitute  valid  ground  for  the  vacation  of  a  judgment,  which 
fact  of  itself  rendered  such  judgmept  absolutely  null  and  void." 

The  following  authorities  tend  to  support  the  principle  above  stated:  Bop- 
kins  v.  Hopkins,  91  Ky.,  812;  section  618  of  the  Code,  sofeaeotlon  6;  Free- 
man on  Judgments,  sections  140  and  1168.  The  appellee  cites  as  sustaining 
his  position  20  Ky.  Law  Bep.,  1;  83  Ky.,  Sd8;  89  Ky.,  680,  and  24  Ky.  Law 
Kep.,  704.  These  cases  in  effect  decide  that  in  the  event  of  the  death  of  a 
party  to  an  appeal  before  submission  it  is  necessary  and  proper  to  revive 
against  the  personal  representative  of  the  decedent.  This  is  not  in  conflict, 
but  in  harmony,  with  the  conclusion  we  have  reached,  that  the  revivor  is 
necessary  and  proper  to  make  the  decision  perfect  or  free  from  error,  but 
-even  without  a  revivor  the  decision  is  erroneous  only,  and  not  void. 

For  the  reaSbns  indicated  the  judgment  is  reversed  and  cause  remanded 
to  the  lower  court  for  proceedings  consistent  herewith. 


FUQUA,  SUPERINTENDENT  OF  PUBLIC  IN.STRUCTION  v.  HAQER. 

AUDITOR. 

(Filed  January  10,  1905.) 

School  fund— Taxation  of  foreign  insurance  companies— Money  paid  into 
the  treasury  by  foreign  insurance  companies  on  account  of  the  tax  c'f  ks 
upon  each  $100  of  premiums  collected  by  them  is  no  part  of  the  annual  tax 
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of  88  cents  on  eaoh  llOO  of  value  of  real  or  personal  estate  or  corporate  fran* 
cbises  directed  to  be  assessed  for  taxation,  and  is,  ther«*fore,  not  embraced 
by  snbdlTislon  6  of  section  4870,  Kentucky  Statutes,  specifying  what  shall 
constitute  the  school  fund  of  the  State. 

J.  H.  Hazelrigg  and  N.^B.  Hays  for  appellant. 

Lewis  McQuown,  E.  H.  Brown,  Jr.,  and  H.  B.  Prewitt  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

By  the  statutes  of  this  State  foreign  insurance  companies  are  required  on 
"the  Ist  day  of  July  in  each  year  to  raturn  to  the  auditor  of  public  accounts 
41  statement  under  oath  of  all  premiums  reoeiTed  since  their  last  report  and 
4it  tlie:«ame  time  pay  into  the  State  treasury  a  tax  of  18  upon  eaoh  flOO  of 
premiums  received.  The  supvrintendent  of  public  instruction  conceiving 
that  a  part  of  the  funds  arising  from  this  tax  should  be  paid  into  the  school 
fund,  brought  this  action  against  the  auditor,  charging  that  something  over 
#180.000  was  due  on  this  account  to  the  school  fund  for  the  present  fiscal 
year,  and  praying  judgment  therefor.  The  circuit  court  sustained  a  demur- 
rer to  the  petition  and  the  superintendent  appeals. 

By  section  4019,  KentiMxky  Statutes,  an  annual  tax  of  60  cents  is  levied  upon 
«ach  $100  of  value  of  all  property  assessed  for  taxation,  22  Scents  for  the  or- 
-dinary  expenses  of  the  government,  22  cents  for  the  support  of  the  common 
4whools,  6  cents  for  the  use  of  the  sinking  fund,  and  one-hnlf  of  one  cent  for 
%he  agricultural  and  mechanical  college.  In  section  4H70,  Kentucky  Stat- 
Tites,  In  specifying  what  shall  constitute  the  school  fund,  after  other  pro- 
visions not  here  material,  are  the  following :  ' 

'*5th.  The  annual  tax  of  22  cents  on  each  f  100  of  value  of  all  real  and  per- 
gonal estate  and  corporate  franchises  directed  to  be  assessed  for  taxation. 

"6th.  Such  portions  of  fines,  forfeitures  and  licenses  which  may  be  real- 
ized by  the  State  as  the  amount  of  taxes  for  common  school  puiix)ses  bean 
to  the  whale  State  tax  othfer  than  for  the  benefit  of  the  Agricultural  and 
Mechanical  College." 

The  money  paid  Into  the  treasury  by  the  foreign  insurance  companies  on 
4iccount  of  the  tax  of  82  upon  eaoh  1100  of  premiums  collected  by  them  is  no 
part  of  the  annunl  tax  of  22  cents  on  each  flOO  of  value  of  real  or  personal 
estate  or  corporate  franchises  directed  to  be  assessed  for  taxation,  but  is  an 
entirely  different  tax,  and,  therefore,  subdivision  6  has  nu  application.  But 
it  is  earnestly  argued  that  this  tax  Is  included  by  the  words  "fines,  forfeit- 
ures and  licenses,"  in  subsection  6,  and,  therefore,  the  portion  of  the  tax  in- 
•dicated  in  this  subsection  should  be  paid  into  the  school  fund.  It  is  not 
•contended  that  the  tax  is  a  fine  or  forfeiture,  but  it  is  insisted  that  it  is  in 
•eilect  a  license  tax,  and  Is,  therefore,  included  withiu  the  statute.  But  it 
will  be  observed  that  the  statute  does  not  use  the  expression  "license  taxes;" 
Its  language  is  ** licenses." 

The  statute  provides  for  a  number  of  licenses,  such  as  for  retailing  liquors, 
celling  playing  cards,  bowie  knives;  licenses  to  pawn  brokeis,  bowling 
alleys,  circuses,  oil  depots  or  wagons,  standing  a  stud,  jack  or  bull,  ped- 
dling, rf*ctifyiDg,  etc.  In  all  these  cases  the  license  must  be  taken  out  in 
advance,  and  is  required  to  be  then   paid  for^    A  penalty  is  imposed   if  the 
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business  is  carried  on  without  license.  The  word  ^'licenses'*  in  the  statnte 
before  us  would  aptly  refer  to  this  fund,  but  the  fund  paid  in  by  the  insur- 
ance companies  is  paid  in  at  the  lUid  of  the  year,  and  is  directly  a  tax  upoz> 
their  receipts  or  income ;  and  while  it  is  in  one  sense  a  license  tax  we  are- 
satisfied  it  was  not  contemplated  by  the  legislature  when  it  used  the  word 
"licenses*' in  the  statute  above  quoted.  This  mode  of  taxing  foreign  in- 
surance comp-inieR  has  been  in  vogue  in  this  State  for  about  sixty  years,  anci 
during  all  that  time  no  pait  of  the  tax  had  ever  been  x>oi(}  to  the  sohool 
fund.  This  has  been  the  rule  followed  under  several  revisions  of  the  stat- 
utes and  was  necessarily  familiar  to  the  legislature,  and  if  it  had  contem- 
plated a  change  of  a  rule  so  well  understood  it  must  be  presumed  it  would 
have  used  language  more  clearly  indicating  such  an  intention.  The  present 
act  was  passed  on  July  6,  1898,  and  has  been  so  construed  by  all  the  depart- 
ments of  the  government  from  that  time  until  the  present  controversy 
arose.  The  contemporaneous  construction  of  the  statute  through  several 
administrations  is  not  without  force.  And  besides  all  this,  the  present  reve- 
nue act  was  passed  by  the  general  assembly  in  the  year  1902,  and  in  fixing 
the  amount  of  the  school  tax  and  the  tax  for  the  general  exi>en8e  fund  pre- 
sumably the  legislature  acted  in  view  of  the  construction  of  the  statute  then 
in  force.  As  shown  by  the  last  auditor's  report  there  was  a  considerable  de- 
ficiency in  the  general  exfwnse  fund,  and  if  the  money  were  now  taken  from 
the  treasury  and  put  into  the  school  fund,  as  sought  by  appellant,  the  fiscal 
affairs  of  the  State  would  be  put  in  inextricable  confusion  and  there  would 
be  a  large  deficiency  in  the  general  fund,  perhaps  for  the  whole  time  not 
less  than  a  million  dollars.  It  can  not  be  presumed  that  the  legislature  in 
fixing  the  tax  for  the  general  expense  of  the  government  intended  to  fix  an 
amount  so  inadequate  as  appellant's  contention  would  require  us  to  con- 
clude. 
Judgment  affirmed.  ^_«___ 

COWPER  V.  WEAVER'S  ADM'R,  &c. 
(Filed  January  10,  1906.) 

Judicial  sale— Real  estate— Fui^aser^Refusal  to  execute  bond— Failure 
of  court  to  confirm  hid— Resale — Liability  of  first  bidder  for  deficit— Where 
a  sale  of  real  estate  is  made  by  the  commissioner  of  the  court  under  a  de- 
cree of  the  court,  the  puichaser  is  only  a  preferred  bidder  until  his  bid  is- 
accepted  by  the  court  by  confirming  the  sale,  and  when  the  purchaser  re- 
fused to  execute  bond  and  the  sale  was  reported  to  the  court,  which  decided 
not  to  confirm  it,  but  treated  it  as  though  it  had  not  been  made,  and  ordered 
a  resale  thereof,  if  upon  a  resale  the  land  shall  sell  for  lees  than  was  offered 
by  the  first  purchaser,  he  can  not  be  held  liable  for  the  deficiency. 

Hendrick  &  Miller  and  J.  C.  Hodge  for  appellant. 

G.  H.  Wilson,  J.  W.  Bush  hnd  C.  C.  Grassham  for  appellees. 

Appeal  from  Livingston  Circuit  Ccurt. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

D.  B.  Weaver  died  a  resident  of  Livingston  county,  and  his  administrator 
brought  this  suit  to  sell  the  land  owned  by  him  for  the  payment  of  debts, 
and  for  the  settlement  of  bis  estate.    At  the  April  term,  1908,  a  Jodgmeoi. 
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iBvas  entered  directing  a  sale  of  the  real  estate.    The  sale  was  made  on  June 
1,  and  at  it  appellant,  R.  B.  Cowper,  bid  in  lots  67,  68,  69,  70,  and  a  part  of: 
lot  17.  for  t285.     After  the  sale  be  seems  to  have  concluded  that  the  title  of 
the  intestate  to  the  land  was  not  good,  and  refused  to  execute  a  bond  for  the  * 
price.     The  commissioner  on  September  0  filed  his  report  of  sale,  stating  -. 
that  Cowper  had  purchased  the  property  at  the  sale  and  had  refused  to  exe--- 
cute  a  sale  bond.     On  this  report,  on  Septeml^er  35,  the  court,  without  taking*!* 
any  proceedings  against  Cowper  or  oonflrming  the  sale,  entered  the  follow-v 
Ing  order:  **[t  appearing  to  the  court  bj  report  of  the  master  commissioner,  . 
W.  I.  Clarke,  that  he  sold  to  B.  B.  Cowper  lots  67.  69.  60,  70  and  71,  and  a  . 
part  of  out  lot  No.  17.  as  appears  on  the  town  plat  of  Smithland,  Ky.,  and  j 
said  Cowper  having  failed  and  refused  to  execute  bonds  therefor,  and  said 
fact  being  made  known  to  this  court  as  aforesaid,  the  said  commissioner  is  - 
here  directed  to  treat  said  sale  to  Cowper  as  if  it  had  not  been  made  and 
re-adverttse  said  property  for  sale  and  sell  same  In  the  full  way  and  manner  - 
set  out  and  directed   in  the  judgment  filed   herein,  and  will  In  all  respecta . 
comply  with   said   judgment  in   taking  bond,  making  report  and  so  forth,  _ 
and  so  on.  as  herein  set  out,  and  this  cause  is  continued.'* 

The  resale  was  made  on  November  8,  1898.  and  at  it  the  property  brought. 
the  sum  of  $H2.     Thereupon  at  the  December  term  of  the  court  the  court 
awarded  a  rule  against  Cowper  to  show  cause,  if  any  he  could,  why  he 
should  not  pay  the  difference  between  the  bid  made  by  him  and  the  bid 
made  at  the  second  sale,  which  the  court  then  confirmed.     Appellant  Cow- 
per in  response  to  this  rule  set  out   that  the  intestate  had  no  title  to  the 
property,  and  also  relied  on  various  irregularities  in   the  proceedings.    H»- 
also  set  up  the  order  above  quoted  by  which  the  sale  to  him  was  ordered  to< 
be  treated  as  a  nullity,  and  pleaded  it  in  bar  of  the  rule  in  connection  with 
the  subsequent  orders  of  the  court  confirming  the  second  sale  and  conveying - 
the  property  to  the  purchaser  thereat.     In  Makeson  v.  Brawn,  18  Ey.  Law 
Rep.,  584,  the  commissioner  sold  a  tract  of  land  and  the  purchaser  failing 
to  execute  bond  re-advertlstd  the  prtjperty  and  made  a  second  sale  at  the 
next  county  court.     He  then  lepofted  to  the  court  both  the  sales.    The  court . 
confirmed  the  second   sale  and  ordered   the  property  conveyed   to  the  pur- 
chaser.    After  this  a  rule  was  taken  out  against  the  purchaser  at  the  first 
sale  to  show  cause  why  he  should  not  pay  the  deficiency.    It  was  held  that 
he  was  not  liable.    The  court  said :  "While  an  accepted  bidder  at  a  judicial, 
sale  who  fails  to  comply  with  his  bid  may,  by  proper  proceedings,  be  re- 
quired to  pny  the  damage  resulting  from  such  failure,  which  would  include - 
the  difference  between  the  bid,  if  any,  and  the  amount  realized  on  the  final. 
sale,  if  the  property  sold  for  less  on  that  sale  than  at  the  former  sale,  yet 
where  the  oomujissioner  has  elected  to  treat  the  bid  as  a  nullity,  and  has^ 
proceeded  to  advertise  and  resell  the  property,  and  the  second  sale  has  been 
confirmed  without  objection,  it  is  then  too  lute  to  proceed  against  the  first 
purchaser  for  failure  to  comply  with  the  terms  of  the  sale." 

The  commissioner  in  making  the  sale  is  the  agent  of  the  court.    His  pow- 
ers anS-'^UDiited  by  the  orders  of  the  court.    He  has  no  power  to  treat  a  sale  < 
as  a  nnllity,  and  in  the  case  cited  the  judgment  of  the  court  turned  not  on , 
the  action  of  the  commissioner,  but  on  the  order  of  the  court  confirming 
the  action  of  the  commissioiier,  for  the  act  of  the  agent  amounted  to  nothing. 
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until  it  was  ratified  by  the  court.    The  commtsfiioner  ier  tfmpiy  oritefed   ta 
sell   the  property.    He  ie  wichout  power  to  releaee  the  pnvthaser  /foiri  his 
obligation.    The  liability  of  the  purchaier  depends  upon  tbe  aetlo»  of  the 
oourt.    In  the  oase  at  bar  the  court  ordered  the  sale  to  be  treated  a»  m  nul- 
-'^ity;  he  directed  the  land  to  be  resold,  and  when  that  sale  was  made  ke  eon- 
^^fl'rmed   it  and  directed   the  property  to  be  uonrejed  to  the  purcbaaer.    The 
>  puftihaser  at  the  first  sale  was  only  a  preferred   bidder  until  hift  bid  was 
-accepted  by  the  court  by  conflrniing  the  sale.    The  contract  was  not  coin- 
.  lAe^^  and  when  the  court  decided  not  to  confirm  the  sale,  but  to  treat  It  as 
'  though  it  had  not  been  made,  the  purchaser  stood  simply  as  any  other  per- 
'  sont^ho  makes  a  proposition  which   is  not  accepted.     When  the  purchaser 
'  foils  to  execute   his  bond  it  may  be  that  the  parties  prefer  another  sale* 
'thinking   that  the  property  will  sell  for  more,  and  in  this  event  the  court 
may  so  order  without  taking  any  proceedings  against  the  purchafer.     But 
.If  it  is  desired  to  hold   the  purchaser,  then  his  bid  must  be  accepted  by  Uie 
'Court,  and  if  he  still  refuses  to  give  the  bcmd  a  resale  may  be  ordered  or  the 
: purchaser  may  be  dealt  with   as  in  cases  of  contempt,  and  in  this  6tat«  of 
•case,  if  the  land  on  the  »econd  Hale  sells  for  more  than  on  the  first,  the  sur- 
plus will  belong  to  the  purchaser.    The  court  can  not,  however,  treat  the 
:  sale  as  a  nullity  and  thus  keep  the  surplus,  if  the  land  on  the  second  sale 
sells  for  more  than  on  the  first,  and  at  the  same  time  hold  the  purchaser 
i responsible  for  the  deficiency  if  on  the  second  sale  it  sells  for  less. 

In  Shirley  v.  Shewmaker,  2'6  Ky.  Law  Rep.,  462,  the  first  sale  wan  con- 
:£rmed  by  the  court  and  a  rule  was  taken  against  the  purchaser  to  show 
^ause  why  he  should  not  give  bond,  which  was  made  absolute.  Brassfleld 
T.  Burgees,  10  Ky.  Law  Hep.,  660,  is  in  effect  the  same,  and  so  is  Tyler. v. 
*Guthrle,  17  Ky.  Law  Bep.,  603.  But  in  none  of  the  cases  is  the  court 
allowed  to  treat  the  sale  as  a  nullity  and  still  proceed  to  hold  the  purchaser 
liable. 

Judgment  reversed  and  cause  remanded,  with  directions  to  discharge  the 
xule  against  appellant. 


WHITT  V.  COMMONWEALTH. 

(Filed  January  10,  1905— Not  to  be  reported. ) 

'Criminal  law— Evidence— Impeachment  of  witness — Under  section  596  of 
•Xhe  Code,  which  applies  to  criminal  trials  aw  well  as  civil,  a  party  introduc- 
ing a-witnesa  may  Impeach  him  by  showing  that  he  has  made  statements 
different  from  his  present  testimony,  but  such  evidence  must  be  limited  in 
its  effect  upon  its  impeachment  of  the  witness,  and  in  this  prosecution  the 
failure  of  the  trial  court  to  admonish  the  jury  that  testimony  tending  to 
,  prove  that  one  of  the  pmsecutlng  witnesses  hud  made  statements  different 
upon  the  examining  trial  to  those  testified  to  by  him  upon  the  trial  in  the 
•circuit  court,  should  be  considered  solely  as  affecting  his  credibility  and  not 
AS  substantive  testimony  against  the  accused,  was  error. 

A.  F.  Byrd  for  appellant. 

N.  B.  Hays  and  D.  D.  Sublett  for  appellee. 

J^ppeal  from  Magoffin  Circuit  Court.  - 


smith's  guabdiak  v.  holtheide.  51 

I 

*OpiDioD  of  the  court  by  Judge  0*Bear. 

Appellant,  charged  with  the  murder  of  Willie  Reed,  was  couTicted  of  man- 
slaughter. There  were  a  number  of  eyewltnesieB,  the  weight  of  whoee 
testimony  seems  to  show  a  case  of  justifiable  homicide.  Only  two  witnesses 
4Se^ye  testimony  prejudicial  to  the  accused,  and  they  were  so  Imppached  as  to 
raise  not  unreasonably  a  serious  doubt  of  thetr  story.  In  addition  to  them, 
the  prosecution  introduced  one  Clarence  Harper,  also  an  eyewitness,  whose 
testimony  showed  cle/irly  that  appellant  shot  in  his  necessary  self-defense. 
On  cross-examination  he  was  asked  if  he  did  not  on  the  examining  trial 
before  the  county  judge  testify  to  a  materially  different  version  of  the 
affair,  and  if  he  had  not  then  testified  that  appellant  ran  up  to  deceased  and 
€hot  him  while  he  was  walking  away  from  a  fight  he  had  been  engaged  in 
with  Andy  Whitt,  brother  of  appellant,  and  Bud  Brown.  Harper  denied 
having  po  testified.  The  witnesses  were  then  introduced  by  the  Common- 
wealth, who  proved  that  they  were  present  at  the  examining  trial  and  beard 
Harper's  testimony,  and  that  he  had  then  te&tifled  as  last  indicated.  The 
xsourtwas  qswed  to  admonish  the  jury  that  the  testimony  was  admitted 
aolely  as  affecting  the  credibility  of  Harper  as  a  witness,  and  not  at  all  as 
cnbstantive  evidence  against  the  accustd.  The  couit  refused  to  so  instruct 
■or  admonish  the  jury,  which  was  error.  Unless  the  two  prosecuting  wit- 
nesses first  named,  Bnrgett  and  wife,  were  corroborated,  it  looks  like  the 
-case  of  the  prosecution  had  failed.  If,  then,  it  were  made  to  appear  that 
^another  eyewitness  had  seen  thn  occurrence  as  those  two  did,  it  was  a  most 
material  point  for  the  prosecution.  The  admission  of  the  evidence  showing 
that  Harper  had  so  testified  on  another  trial,  without  admonition  to  the 
Jury  of  the  legal  effect  of  such  evidence,  might  have  been  construed  by  the 
Jury  as  substantiating  Burgett  and  wife's  testimony.  But  when  the  court 
expressly  declined  to  limit  it  to  that  effect,  it  went  to  the  jury  impressed 
with  what  was  equivalent  to  an  afiSrmation  by  the  court  that  it  was  sub- 
stantive evidence  as  to  how  the  killing  occurred. 

Under  section  596  of  the  Code  of  Practice,  which  applies  to  criminal  trials 
•as  well  as  to  civil,  a  party  introducing  a  witness  may  impeach  him  by 
showing  that  he  has  made  statements  different  from  his  present  testimony. 
But  such  impeaching  evidence  must  of  necessity  be  limited  in  its  effect  to 
the  impeachment  of  the  witness,  as  otherwise  it  would  result  in  admitting 
•evidence  of  what  one  said  out  of  court,  when  maybe  he  was  not  under  oath. 
< Champ  V.  Commonwealth,  2  Met.,  17;  Mosely  v.  Commonwealth,  24  Ky. 
Law  Rep.,  1811;  Loving  v.  Commonwealth,  80  Ky.,  611. ) 

Judgment  reversed  and  cause  remanded,  with  direction  to  award  appel- 
lant a  new  trial  under  proceedings  not  inconsistent  herewith. 


SMITH'S  GUARDIAN  v.  HOLTHEIDE: 

(Filed  January  10,  1905— Not  to  be  reported. ) 

1.  Former  appeal—Res  judicata— In  this  action  by  an  infant  and  its 
statutory  guardian  to  recover  certain  mense  profits  growing  out  of  a  house 
«nd  lot.  the  petition  averring  that  the  real  estate  descended  to  the  infant 
•as  the  only  child  and  heir  at  law  of  its  mother  and  that  his  father  beoam 
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entitled  to  the  use  of  one-third  of  it  for  life,  it  was  further  averred  thar 
appellee,  his  grandmother,  brought  a  suit  in  the  Jefferson  Circuit  Court - 
against  the  infant  and  his  father  to  recover  the  real  estate  mentioned, 
upon  the  alleged  ground  that  she  had  furnished  the  uionej  to  pay  for  the 
property  with  the  understanding  that  the  property  should  be  conveyed 
to  her,  which  action  was  decided  in  favor  of  appellant  by  the  Court  of 
Appeals,  which  court  directed  that  the  action  bo  disraisfed,  which  waa 
done.  The  accounting  in  this  action  being  for  rents  of  this  property,  th& 
defense  being  the  same  claim  set  up  in  appellant's  former  action,  the  plea 
of  res  judicata   interposed  by  appellees  was  properly  suRtjiined. 

2.  Attorney's  fee — The  claim  of  appellants  for  an  attorney's  fee  in  this 
action  was  properly  rejected.  Whatever  may  have  been  the  rule  anciently, 
by  our  prest^nt  statute  the  attorney's  fee  allowed  to  be  taxed  in  favor  of  the 
sucoessful  party  in  oases  involving  the  title  to  land  is  all  that  can  be  recov- 
ered in  a  case  like  the  one  at  bar. 

Wm.  Furlong  and  John  Roberts  for  appellant. 

Wilson  &  Gifford  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  in  the  lower  court  by  the  appellant,  Frederick 
K.  Smith,  an  infant,  and  the  Louisville  Trust  Co.,  his  statutory  guardian, 
against  the  appellee,  Eliza  Holthelde,  to  recovei  two-thirde  of  the  mesne 
profits  upon  a  certain  house  and  lot  in  the  city  of  Louisville,  described  in 
the  petition,  of  which  he  claims  to  have  been  wrongfully  deprived  of  the- 
possession  by  appellee  from  March  1,  1800,  to  November  1,  1003. 

It  was  in  substance  averred  in  the  petition  that  the  real  estate  in  question 
descended  to  the  infant  as  the  only  child  and  heir  at  law  of  his  mother^ 
Lula  Smith,  who  died  in  1899,  and  that  his  father,  B.  T.  Smith,  Jr.,  became- 
entitled   to   the  use  for   life  of  one-third   in  value,  of  the  property.     It  was 
further  averred   in   the  petition   that  the  appellee,  who  was  the  mother  of 
Lula  Smith,  and  is,  therefore,  the  grandmother  of  the  infant  appellant,  in 
September,  1001,  brought  suit  in  the  Jefferson  Circuit  Court  amainst  appel- 
lant and   his  father  to  recover  the  real  estaie  mentioned,  upon  the  alleged 
ground  that  the  property  had  been  paid  for  by  her  thiough  her  daughter, 
Lula   Smith,  then   Lula  Holthelde,  and  with   the  understanding  that  the 
title  to  the  property  would  be  conveyed  appellee  by  the   vendors,  but  that 
without  her  knowledge  or  consent  the  daughter  caused  the  deed  thereto  to 
be  made  to  herself;  that  the  recovery  i?ought  of  the  property  by  appellee  in 
that  action  was  resisted  by  the  infant  and  his  gnardian  and  also  by  his 
father.  R.  T.  Smith,  Jr..  and  they  by  answer  denied  her  right  to  the  prop- 
erty and  alleged  ownership  In   themselves,  notwithstanding  which   it  was- 
adjudged  by  the  lower  court  that  appellee  was  entitled  to  the  same,  and  it 
wasgixen  her.    Thereupon  appellants  took  an  appeal  from  the  judgment 
depriving  them  of  the  property,  and  upon  the  hearing  of  the  appeal  it  was- 
decldeil  by  this  court  that  the  judgment  giving  appellee  the  property  was- 
erroneous,  and  consequently  reversed  and  remanded  the  oause,  with  direc- 
tions to  the  lower  court  to  dismiss  appellee's  petition,  which  was  aocon^- 
iDgly  done.    (Smith's  Guardian,  &c.  v.  Holthelde,  26  Ky.  Law  Rep.,  185. > 
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TTbe  accouDtiDg  demanded  hj  the  InfaDt  appellant  in  this  action  is  for  the 
v«nt8  covering  the  time  intervening  between  the  death  of  his  mother  and 
the  determination  of  the  controversy  over  the  title  to  the  proi>erty  in  the 
'Court  of  Appeals,  and  In  addition  an  attorney's  fee  of  1600,  which  the  in- 
fant was  compelled  to  pay  his  attorney  for  his  services  rendered  in  the 
former  case  in  the  lower  court  and  Court  of  Appeals.  The  answer  of  appel- 
lee denied  the  claim  of  appellant  for  an  attorney's  fee  and  rents,  except  to 
the  amount  of  1275,  rents  collected  between  the  date  of  the  decision  In  the 
former  action  of  the  lower  court  giving  her  the  property  and  the  date  of 
the  filing  In  that  court  of  the  mandate  of  this  court  depriving  her  of  it;  but 
t  is  averred  in  the  answer  that  she  should  be  credited  upon  the  $276  of  rents 
with  certain  taxes  and  insurance  paid  by  her  upon  (he  property  during  that 
time,  amounting  to  $114.60.  The  answer,  by  way  of  counterclaim,  further 
seeks  the  recovery  of  the  money  claimed  to  have  been  paid  by  thetippellee 
for  the  house  and  lot  conveyed  her  daughter,  Lula  Smith,  and  which  this 
eourt  in  the  former  action  held  to  have  been  a  gift  to  her  daughter.  Ap- 
pellants, by  reply,  interposed  the  plea  of  res  Judicata  to  the  last  claim,  which 
the  lower  court  sustained. 

The  evidence  heard  upon  the  trial  conclusively  showed  that  the  infant  appel- 
lant and  his  father  were  living  on  the  property  with  the  appellee  from  the 
death  of  Lula  Smith  until  the  time  of  the  decision  by  the  lower  court  of  the  ac- 
tion brought  by  appellee  to  recover  the  property.  Appellants  appealed  from 
that  judgment  without  superseding  it,  and  voluntarily  left  the  property  and 
remained  out  of  its  use  until  the  mandate  of  this  court  reversing  that  judg- 
ment was  entered  in  the  lower  court.  During  thi^  time  the  appellee  collected 
^75  of  rents  upon  the  property  and  expended  thereon  in  taxes,  Insurance 
and  repair?  $114.69.  as  fully  shown  by  the  evidence.  We  think  the  court 
properly  sustained  the  plea  of  res  judicata,  as  the  same  demand  set  forth  by 
the  counterclaim  was  settled  and  rejected  by  this  court  in  the  former  action. 
We  also  think  the  lower  court  properly  rejected  the  claim  for  an  attorney's 
fee  set  up  by  appellants.  Whatever  may  have  been  the  rule  of  law  anciently, 
by  our  presient  statute  the  attorney's  fee  allowed  to  be  taxed  in  favor  of  the 
successful  party  in  oases  involving  the  title  to  land  is  all  that  can  be  recov- 
ered in  a  case  like  the  one  at  bar.  We  are  also  of  opinion  that  the  instruc- 
tion given  by  the  court  presented  the  entire  law  of  the  case  after  elim- 
inating, as  was  done,  all  false,  immaterial  and  unsupported  issues. 

The  instruction  was  as  follows:  "The  court  Instructs  the  jury  to  find  for 
the  plaintiff  a  sum  equal  to  two-thirds  of  the  difference  between  $276,  the 
amonnt  of  rent  collected  by  the  defendant  from  the  property  involved  herein, 
and  the  amount  the  jury  believe  from  the  evidence  was  reasonably  expended 
by  defendant  during  the  time  she  collected  said  rent,  for  taxes,  insurance 
and  repairs  on  said  property,  and  commissions  for  collecting  said  rent,  this 
latter  amount  not  to  exceed  the  sum  of  $114.60,  the  amount  claimed  by  de- 
fendant to  have  been  expended  by  her  for  said  taxes,  in&urance,  repairs  and 
•commissions.  The  jury  may  allow  interest  on  the  sum  found  by  them  from 
November  1,  1008." 

Under  this  Instruction  the  jury  returned  a  verdict  in  appellee's  favor  for 
•9106.85,  which  was  proper.    We  are  further  of  opinion  that  the  court  did  not 
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err  in  overruling  the  motions  of  appellant  and  appellee  respectively  for  a 
new  trial. 
Wherefore,  the  judgment  is  a£9rmed  on  both  the  original  and  cross  appeal. 


LOUISVILLE  RAILWAY  CO.  v.  DeGORE. 

(Filed  January  10,  1906— Not  to  be  reported.) 

AfBdavit  for  continuance— Grounds  for  new  trial- A  motion  for  a  new 
trial  in  this  action  upon  the  ground  that  appellee  made  an  affidavit  for  a 
continuance  on  the  ground  that  an  absent  witness  would  swear  to  certain 
facts,  if  present,  when  after  the  trial  was  over  appellant  learned  that  the 
witness  would  have  si'torn  to  the  reverse,  was  properly  overruled  in  view  of 
the  ruling  of  this  court  in  Gibson  v.  Sutton,  24  Ky.  Law  Rep.,  868,  where 
it  is  held  that  after  admitting  what  an  absent  witness  would  prove  as  set 
out  in  an  affidavit,  it  can  not  be  seriously  contended  that  a  new  trial  should 
be  granted  after  an  adverse  verdict  was  rendered  on  the  ground  that  the- 
witness  would  have  made  statements  different  from  those  recited  in  the  affi- 
davit, if  the  witness  had  been  present. 

Fairleigh,  Straus  &  Fairleigh  and  R.  L.  Greene  for  appellant. 

Edwards  &  Ogden,  Loraine  Mix  and  Sam  D.  Hines  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  Is  from  a  judgment  for  14,000  in  favor  of  appellee  on  account 
of  alleged  injuries  she  sustained  by  reason  of  the  negligent  management 
and  operation  of  one  of  appellant's  cars  by  its  agents  and  servants  in  charge. 

In  her  petition  she  alleged,  in  substance,  that  the  employes  In  charge  of 
the  oar  brought  it  to  a  stop  on  the  west  side  of  Sixth  street  for  the  purpose 
of  allowing  her  to  alight,  and  that  while  she  was  attempting  to  get  off  the 
appellant's  agents  and  servants  In  charge  of  and  operating  the  car  wrong- 
fully, recklessly,  carelessly  and  negligently  put  the  car  in  motion,  thereby 
throwing  appellee  with  great  force  to  the  street;  that  by  reason  of  her  fall 
she  was  painfully  and  severely  bruised  and  injured  about  her  body  and 
limbs,  and  suffered  great  mental  and  physical  pain  and  anguieth;  that  her- 
hip  and  left  limb  were  so  bruised  and  injured  that  she  would  forever  be- 
lame;  that  her  left  lung  was  so  injured  that  she  suffered  pain  continuously, 
and  frequent  hemorrhages  resulted  therefrom. 

The  appellant  controverted  the  petition    and  plead  contributory  negli- 
gence or  her  part,  which  was  denied  by  appellee.     The  proof,  without  con- 
tradiction, shows  that  early  on  the  morning  of  June  4,  1603,  appellee  fell  on 
the  street  in  alighting  from  one  of  appellant's  cars  at  the  crossing  of  Sixth 
and  Market  streets.     Appellant's  evidence  conduces  to   show  that  her  fall 
was  caused  by  her  own  negligeitce  in  attempting  to  alight  before  the  car- 
bad  come  to  a  stop,  and  that  her  injuries  were  only  slight.    Appellee's  evi- 
dence tended  to  show  that  the  car  had  stopped,  but  at  the  moment  of  alight- 
ing was  suddenly  started,  which  caused   her  to  fall  or  be  thrown   to  the- 
Btreet,  and  that  her  injuries  were  very  severe,  and  permanent.    The  grounda. 
presented  for  a  new  trial  were  few : 


LOUISVILLE  BY.  CO.  V.  DE  GORE.  55* 

1st.  That  the  verdict  was  flagrantly  agalost  the  evidence. 

2d.  The  damages  awarded  were  ezcessive. 

3d.  The  court  erred  in  refusing  a  new  trial  on  the  ground  that  the  afS-- 
davit  of  appelle  for  a  continuance  stated  that  one  Dolan,  an  absent  witness,, 
would  swear,  if  present,  to  certain  facts,  when  after  the  trial  was  over  ap- 
pellant had  learned  that  Dolan,  if  he  had  been  present,  would  have  sworn 
precisely  the  reverse  of  the  8t>ateroents  contained  in  the  affidavit. 

Thisoocrt  in  the  case  of  Gibson  v.  Sutton.  24  Ky.  liaw  Rep.,  868,  settled^. 
the  last  proposition  against  the  appellant.  In  that  case  this  court  said : 
"And  certainly  it  can  not  be  seriously  contended  that,  after  admitting  that. 
an  absent  witness  would  prove  the  facts  recited  in  an  affidavit  for  a  contin-- 
nance  in  order  to  secure  a  trial,  after  an  adverse  verdict  a  new  trial  would < 
be  granted  on  the  ground  that  the  absent  witness  would  have  made  state- 
ments different  from  those  recited  in  the  affidavit  if  he  had  been  present.*' 

Appellant  admits  this  to  be  the  rule  under  ordinary  circumstances,  but 
says  that  it  should  not  be  applied  in  this  case  for  the  reason  that  appellee 
knew  when  she  swore  to  the  affidavit  for  a  continuance  that  Dolan  would. 
Dot  make  the  statements  as  stated  by  her.     If  this  were  true,  appellant's 
position  would   be  correct.     Such  fraudulent   practice  and   conduct  should 
have  been  condemned  by  the  court,  and  no  judgment  obtained  in  such  man^ 
ner  should  be  permitted  to  stand.     A  party  obtaining  a  judgment  by  suuhi 
fraudulent  conduct  and   impositions  should  not  be  permitted  to  reap  any- 
beneflt  therefrom.    But  the  evidence  on   this  point  is  overwhelming  thatr 
appellee  was  entirely  innocent  of  any  wrongful   or  fraudulent  conduct  in- 
the   matter.     The  contention  of  appellee  was  that  the  car  was  negligently- 
put   in   motion  while  she  was  alighting  therefrom,  and   by  reason  thereof' 
she  was  precipitated  into  the  street,  and  injured.      Appellant  contends  that- 
she  negligently  attempted  to  alight  from  the  car  before  it  was  stopped,  anda 
by  reason  thereof  she  was  thrown  to  the  street.     Both   parties  introduced^ 
evidence  tending  to  prove  their  respective  versions.     It  was  the  province  of 
the  jury  to  weigh  the  evidence  and  determine  upon  which  side  the  prepond- 
erance of  the  evidence  is,  and  the   jury  in  this  case  found  it  on  the  side  of 
appellee.    As  to  the  extent  of  appellee's  injuries,  this  is  a  more  complicated 
and  difficult  question. 

Appellee,  her  mother,  and   three  ladies,  who   lived   near   neighbors  and) 
saw  appellee  almost  daily,  stated  that  from  the  time  of  her  injury  up  to  th&- 
tlme  of  trial,  a  period  of  aljout  seven  months,  she  suffered  intense  pains  iD> 
the  back  on  the  left  side  of  the  spine  and  in  the  left  hip;  that  she  had  not,.. 
during  that  period,  been  able  to  labor  or  care  for  herself,  but  was  confined, 
to   her  bed  during  most  of  that  time,  under  the  treatment  of  physicians. 
They,  with  other  witnesses,  proved  that  prior  to  her  injuries  appellee  had! 
been  in  good  health,  and  labored  dally  for  the  support  of  herself  and  mother. 
The  two  physicians  first  called  to  see  her  testified  in  substance  that  appellee 
complained  of  many  pains  and  much  suffering,  but  could  not  detect  the 
canse  of  the  pains;  that  it  was  reported  by  appellee  and  her  family  that  she 
had  repeated   hemorrhages;  that  they  were  shown   the  blood   said  to  have- 
been  discharged  by  hei,  and  that  from   its  red   and   frothy  appearance  it. 
looked  as  if  it  might  have  come  from  the  lungs,  but  that  they  could  not. 
understand,  nor  detect,  the  cause  of  it. 
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Two  other  pbysioians  followed  them  Id  the  treatment  of  her.  Both  of 
these  stated  that  they  had  seen  the  blood  which  was  reported  to  have  been 
ejected  by  appellee.  One  of  the  two  physicians  stated  that  he  was  present 
on  one  occasion  when  she  had  a  hemorrhage.  Tbey  gavd'Hras  their  opinion 
that  from  the  appearance  of  the  blood  it  emanated  from  the  Inngs.  They 
al&c  testified  that  she  claimed  to  suffer  excruciating  pains  at  the  places 
located  by  the  other  physicians.  They  made  repeated  ezaminaliuns  and 
■could  not  detect  the  direct  cause  of  the  pains,  but  were  of  the  opinion,  from 
examination  and  her  appearance,  that  she  suffered  as  she  claimed.  They 
found  the  left  hip  and  limb  slightly  smaller  and  less  firm  than  the  other. 
One  of  the  physicians,  Dr.  Samuels,  gave  it  as  his  opinion  that  it  wa.s  very 
probable  that  one  of  her  ribs  had  been  fractured  near  where  it  was  attached 
to  the  spinal  column,  and  that  it  had  ruptured  or  torn  the  pleura,  the  de- 
aoription  of  which,  in  the  language  of  the  physician,  is  as  follows:  "The 
pleura  is  the  thing  that  coders  the  lungs,  a  thin  membrane;  It  also  covers 
the  chest  wall,  and  where  it  is  injured  oi  torn  it  adheres  to  the  structurea 
thereabout,  and  those  adhesions  remain  throughout  life,  and  that  may  re- 
ault  in  a  chronic  form  of  neuralgia,  a  painful  condition." 

"Q.  Were  the  symptoms  at  that  point  such  as  to  indicate  that  condition 
•of  affairs?" 

"A.  Yee,  sir.  That  is,  she  had  n  pain  on  inspiration  and  pain  on  explica- 
tion. At  least  she  complnined  of  pain  on  inspiration  and  expiration.  I  de- 
termined that  by  making  her  take  a  very  long  breath.  When  she  was 
breathing  norinally  she  did  not  complain  of  pain,  but  on  taking  a  very  deep 
Inspiration,  so  as  to  bring  the  auxiliary  ribs  into  play,  it  was  painful,  and 
she  had  the  same  pain  In  the  same  region  that  I  pressed." 

If  appellee  was  not  malingering,  she  is  entitled  to  all  that  she  recovered. 
The  jury  heard  and  saw  all  the  witnesses  and  the  appellee,  and  they  were 
in  a  better  position  to  judge  of  the  fact  whether  her  injuries  and  sufferinics 
were  real,  or  whether  she  was  only  feigning. 

The  judgment  is  affirmed. 


ANNIS,  &c.  V.  FERGUSON,  &c. 

(Filed  January  10,  1905— Not  to  be  reported.) 

Contracts— Fraud  and  deceit— Rescission— Appellee  inserted  an  advertlse- 
xnent  in  a  newspaper  for  the  sale  of  land  and  a  house  and  lot,  and  appellant 
seeing  the  advertisement  and  desiring  to  buy  such  property  as  it  was  repre- 
sented to  be.  went  with  appellee  to  see  the  place,  and  after  showing  her  what 
he  represented  as  the  garden  and  outbuildings,  etc.,  belonging  to  the  prem- 
ises, took  her  to  the  house,  which  was  occupied  by  a  tenant  and  which  was 
locked,  the  tenants  belug  absent.  He  represented  to  her  that  the  house  was 
in  good  condition  on  the  inside  and  well  finished,  and  that  the  sohoolhoiise 
was  only  a  short  distance  away  (indicating  a  nearby  house  as  the  school- 
bouse),  and  that  there  were  no  negro  families  living  nearby,  etc.,  and  she 
X>aid  the  money  to  the  attorney  who  drew  the  deed,  who  was  to  keep  It  until 
some  liens  were  released,  when  the  remainder  was  to  be  paid  to  appellee. 
Held— That  appellant  finding  out  the  next  day  after  the  purchase  of  the 
property  that  the  tenants  were  negroes:  that  the  garden  and  other  places 
pointed  out  as  belonging  to  the  premises  did  not  belong  to  it;  that  the  house 
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Indicated  as  the  schoolhoaee  was  Dot  the  sohoolhonse,  but  that  it  was  a  mile 
further  away;  that  the  adjacent  property  owner  was  a  negro,  and  that  the 
property  did  not  descend  as  it  was  repiesented  to  have  done  by  appell^^e.  It 
was  error  for  the  trial  court  to  adjudge  that  the  money  be  {Mid  to  appellee, 
the  appellant  is  entitled  to  have  the  sale  rescinded. 

Turner  &  Turner,  Wm.  Carroll  and  N.  G.  Cureton  for  appellants. 

B.  D.  Jackson  and  H.  K.  Bourne  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

f&'P^lee,  M.  H.  Ferguson,  wishing  to  sell  a  tract  of  fifty- three  acres  of 
land  lying  near  Jericho,  Ky.,  and  a  town  lot  nearby,  but  not  adjoining, 
published  in  the  Henry  County  Local  the  following  advertisement: 

"FARM  FOR  SALE. 

**Fifty-flve  acres  at  Jericho,  Ey.    All  In  grass  except  fifteen  acres.     Some 

of  it  has  not  been  plowed  for  Rixty  years.    Qood  five-room  frame  house;  two 

barns;  other  outbuildings;  two  good  wells;  good  pool;  nice  young  orchard, 

^rape  arbor,  etc. ;  on  railroad  and  turnpike,  in  fine  community,  near  school, 

«tc.     This  farm  must  be  sold.     It  shall  go  at  1960;  it  is  easily  worth  fl,600. 

"Call  on  01  address  me  at  Lockport,  Kv. 

"M.  H.  FERGUSON." 

Appellant,  E.  M.  Annis,  saw  the  advertisement,  and  desiring  to  buy  such  a 
property  for  a  home,  nrrnngrd  with  Ferguson  to  go  with  him  to  look  at  the 
projierty  on  Sunday.  October  11,  as  they  returned  from  chuixih.  They  first 
looked  at  the  fifty -three  acres  uf  land,  and  then  came  back  to  the  lot  to  look 
at  it,  and  the  house.  When  they  got  close  to  a  hog  pen  they  stopped  and  he 
said  it  was  a  good  piece  of  land,  and  would  bring  anything  she  wanted  to 
put  on  it.  Next  they  went  into  the  yard.  She  asked  him  about  the  well, 
and  he  said  it  was  a  good  well,  pointing  it  out  to  her.  She  asked  him  about 
the  garden,  and  he  said :  "Can't  you  see  the  nice  green  things  growing  in  it. 
Tou  know  it  is  a  good  garden."  He  then  tried  to  get  in  the  house,  but  it 
^was  looked,  as  the  tenants  were  absent.  She  then  asked  how  it  was  fixed  on 
the  inside,  telling  him  that  she  did  not  want  to  make  any  repairs  on  the 
house,  but  wanted  to  move  right  in.  He  said  the  rooms  weie  all  ceiled  with 
nice  celling  except  the  walls  of  one  room,  and  the  floors  were  nice  upper 
and  lower,  good  bed  rooms  above,  and  he  wished  she  could  get  in  so  she 
could  see  how  nice  he  had  it  fixed  inside.  She  asked  if  there  were  any 
negro  neighbors,  saying  that  she  wanted  property  located  in  a  white  neigh- 
borhood. He  said  that  there  were  but  three  negro  families  living  ary  way 
near  there,  and  they  lived  way  down  the  railroad.  She  asked  him  how 
about  the  school,  saying  that  she  had  a  little  girl  to  send  to  school,  and 
would  not  buy  property  located  away  from  a  school  building.  He  pointed 
cut  a  house  about  a  quarter  of  a  mile  away,  and  said  that  was  the  school- 
house. 

On  the  folllowing  Tuesday  the  parties  met  at  New  Castle,  Ferguson  hav- 
ing said  to  her  that  he  had  several  other  offers  for  the  property  and  would 
not  wait  any  longer  than  that  to  close  up  the  trade.  When  they  met  there 
the  lawyer  whom  Mrs.  Annis  employed  to  examine  the  title  reported  that 
the  title  to  the  fifty-three  acres  was  all  right,  but  that  he  could  find  no  title 
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to  the  house  ADd  lot  except  a  deed  from  Jaoob  Lieber  to  Ferguson.  FerffU  . 
son  said  that  Lieber  Inherited  the  property  from  an  old  aunt  and  was  her 
only  heir  at  law.  The  lawyer  told  Mrs.  Annis  that  he  did  not  know  about 
this,  and  if  she  took  the  property  she  would  t>ake  the  risk,  but  that  Fergu- 
son looked  like  an  honest  man.  She  then  said  she  would  take  the  property 
on  his  statement,  and  the  lawyer  drew  the  deed,  which  Ferguson  took  home 
to  be  signed  and  acknowledged  by  his  wife.  This  was  done  at  once,  and  the 
deed  was  returned  to  the  attorney,  Mrs.  Annis  giving  the  attorney  ber 
check  for  $950.  On  Tuesday  evening  she  and  her  husband  returned  to  New 
Cnstle  and  got  the  deed  from  the  attorney.  They  stayed  at  New  Castle  that 
night,  and  Friday  morning  went  out  to  look  at  the  property.  When  they 
got  there  Mrs.  Annis  knocked,  and  a  negro  woman  opening  the  door,  askect 
for  the  lady  of  the  house.  The  woman  replied  that  she  was  the  lady  of  the 
house.  Mrs.  Annis  then  told  her  of  her  purchase  of  the  property,  and  said 
that  she  wished  to  examine  it.  The  woman  invited  her  in,  and  she  found 
the  interior  of  the  house  diflferent  from  what  it  was  represented.  There 
were  two  rooms  below,  with  a  loft  above,  and  a  kitchen.  The  floors  'were 
rough,  and  the  only  ceiling  on  the  walls  was  heavy  paper  tacked  on  the 
studding.  There  was  no  ceiling  above.  Mrs.  Annis  then  said  something 
about  the  well,  and  the  woman  told  her  that  the  well  was  not  on  the  lot, 
and  neither  was  the  cabbage  patch  or  garden  or  hog  pen,  but  that  these 
belonged  to  a  negro  named  Beed,  who  owned  all  the  land  adjoining  the  lot 
on  three  sides,  the  situation  being  shown  in  the  following  plat: 
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When.Ferguson  was  there  with  her  he  told  her  the  lot  contained  an  acre 
or  an  acre  and  a  half,  and  he  also  told  her  that  the  statement  In  the  adver- 
tisement that  there  were  two  barns  was  a  mistake.  The  negro  woman  says 
that  after  Mrs.  Annis  examined  the  house  she  told  her  that  with  a  little 
fixing  up  she  could  make  it  a  good  house  and  that  she  wanted  possession  by 
the  first  of  the  month,  when  she  would  ship  her  goods  down  and  take  pos- 
session.   Mrs.  Annis  denies  this,  and  says  that  she  would  then  have  gone 
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back  to  New  Caetle  and  Eougbt  a  rescission  of  the  contract,  but  b«*r  hue- 
band,  who  was  with  her,  refused  to  take  her,  saying  that  they  hnd  gone  too 
far  and  could  not  get  out  of  It.  They  then  went  on  to  Eminence  and  stayed 
all  night.  The  next  morning,  Saturday,  they  returned  home,  and  on  Sun- 
day Mrs.  Annis  started  with  her  son-in-law  to  New  Castle,  trying  to  reach 
there  before  the  banks  opened  Monday  morning,  and  stop  her  attorney  from 
paying  over  the  money.  There  were  some  liens  on  the  property,  and  the 
agreement  was  that  the  attorney  was  to  first  pay  these  off,  and  then  pny  the 
balance  of  the  money  over  to  Ferguson.  When  they  reached  New  Castle  he 
bad  paid  off  the  two  liens,  but  had  not  paid  over  the  balance  of  the  money 
to  Ferguson,  amounting  to  something  like  $600.  Ferguson  met  her  there, 
and  she  demanded  of  him  to  rescind  the  trade  because  he  had  sold  her  prop- 
erty that  he  did  not  own  and  had  misled  her  as  to  the  condition  of  Khe 
house  and  the  situation  of  the  property.  The  house  which  he  pointed  out 
to  her  was  not  the  schoolhouse.  The  schoolhouse  was«a  mile  and  a  quarter 
away.  Jacob  Lleber  did  not  inherit  the  property  from  an  old  aunt,  nor 
was  he  the  sole  heir  at  law.  Ferguson  refused  to  rescind  the  trade,  and  the 
attorney  declining  to  pay  over  the  money  against  the  orders  of  Mrs.  Annis, 
he  filed  this  suit  to  recover  the  amount,  and  on  final  hearing  the  court  en- 
tered a  judgment  in  his  favor,  from  which  she  appeals. 

The  evidence  leaves  no  doubt  that  the  property  was  not  as  represented  by 
Ferguson.  He  led  Mrs.  Annis  to  understand  that  the  well  was  on  the  lot 
which  he  sold  her.  He  pointed  out  the  things  growing  in  the  garden,  and 
referred  to  the  hog  pen,  thus  necessarily  leading  her  to  understand  that  she 
was  buying  the  strip  of  ground  on  which  the  well,  garden  and  hog  pen  were 
located,  and  this  strip  when  added  to  the  lot  itself  would  make  about  an 
acre  and  a  half.  He  had  advertised  fifty-five  acres  of  land  for  sale,  and  as  It 
was  not  claimed  that  there  were  more  than  fifty-three  acres  In  the  other 
tract,  she  bad  a  right  to  understand  that  there  was  at  least  an  acre  and  a 
half  in  the  lot.  He  had  advertised  that  there  were  two  wells  on  the  prop- 
^ty.  There  was  one  on  the  fifty-three  acres,  and  if  the  well  which  he- 
showed  her  was  not  on  the  lot,  it  was  incumbent  on  him  to  tell  her  so  when 
he  undertook  to  correct  the  other  error  which  he  said  the  editor  had  made- 
In  the  printed  advertisement.  The  fact  that  the  house  was  occupied  by  a 
negro  family,  and  that  another  negro  owned  the  land  all  around  the  lot, 
with  his  garden  and  hog  pen  right  by  it,  and  owned  the  well  which  waa 
pointed  out  to  her,  were  all  carefully  concealed  from  her.  The  finishing  of 
the  house  on  the  inside  was  also  not  what  it  was  represented  to  be,  and  a 
house  was  pointed  out  to  her  as  the  schoolhouse  which  was  a  mile  from  the- 
scboolhouse.  Few  persons  would  have  bought  the  property  if  the  real  facts 
had  been  made  known  to  them,  and  it  is  hard  to  believe  that  Ferguson  did 
not  know  this,  and.  therefore,  misled  the  woman  as  he  did.  But,  however 
this  may  be.  It  was  Incumbent  on  him  to  know  that  his  statements  to  her 
were  in  substance  true,  and  if  he  in  fact  misled  her  by  assertions  which 
he  did  not  know  to  be  true,  and  which  he  made  without  takfng  care  to  in- 
form himself,  the  sale  can  not  be  permitted  to  stand.  There  is  no  effort  to 
show  that  his  statement  as  to  Jacob  Lieber's  being  the  only  heir  was  correct^ 
and  the  evidenoe  falls  to  show  any  such  title  In  Lleber  or  Ferguson  as  a 
vendee  should  be  required  to  accept. 
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It  was  held  by  the  learned  olrouit  judge  that  the  sale  muBt  be  permitted 
to  fltand  becaase  Mrs.  Annis,  after  learning  from  the  negro  woman  of  the 
•condition  of  the  house  and  premises,  demanded  possession  by  the  first  of  the 
month,  and  said  she  wanted  to  moTe  In  and  get  straightened  up  before  <x)ld 
weather.  1  Bigelow  on  Frauds,  486,  is  relied  on:  *'Any  defrauded  party  to 
•a  contract  has  but  one  election  to  rescind  the  same.  If  he  once  determines 
his  election  it  Is  determined  forever.  Hence,  if  it  be  shown  that  he  has  at 
any  time  knowledge  of  the  fraud,  and  either  by  express  words  or  by  un- 
•equivocal  acts  confiruied  the  contract,  his  election  is  irrevocable." 

We  do  not  see  that  this  principle  should  be  applied.  It  is  applied  where 
the  purchaser  pays  the  price  after  he  has  Isnowledge  of  the  fraud,  or  if  he 
takes  possession  of  the  property  thereafter,  or  does  other  unequivocal  acts, 
«howlijg  that  he  Intends  to  stand  by  the  contract.  Nothing  of  that  sort  ^as 
>done  here.  If  we  accept  as  true  the  testimony  of  the  negro  woman,  and  die- 
regard  the  testimony;  of  Mrs.  Annis,  as  to  the  conversation  between  them, 
-still  the  proof  is  not  sufScient.  and  the  fact  thac  something  of  the  same 
tenor  was  said  by  her  husband  in  her  presence  at  Eminence  that  night  Is 
also  insufficient,  for  her  husband  was  under  the  impression  that  she  had  no 
right  to  rescind  the  contract,  nnd  it  would  seem  that  Mrs.  Annis  herself 
was  in  doubt  as  to  her  rights  on  the  subject'.  An  election  to-be  bindini^ 
must  be  made  with  knowledge  of  the  legal  rights  of  the  person,  or  at  least 
after  a  reasonable  opportunity  to  learn  his  rights.  While  Mrs.  Annis  ^vas 
at  the  honse  and  talking  to  the  negro  woman  about  giving  her  possession, 
she  had  not  learned  that  the  well  was  not  on  her  property,  nor  about  the 
garden  or  hog  pen.  She  had  not  learned  about  the  schoolhouse.  nor  does  It 
seem  that  she  had  then  learned  about  the  negroes  owning  the  land  on  three 
sides  of  Lhe  lot.  She  had  not  then  learned  about  the  weakness  of  Lieber*s 
title.  She  did  not  see  the  woman  any  more,  and  she  never  took  possession 
of  the  property,  but.  on  the  contrary,  she  had  a  meeting  with  Ferguson  on 
the  following  Monday,  in  which  ht^r  position  was  clearly  disclosed  to  him 
and  a  rescission  demanded.  She  did  not  mit^lead  him  in  any  way.  TBe 
fltatemt'nts  relied  on  were  made  to  strangers,  who  had  no  interest  In  the 
matter,  and  before  she  understood  all  the  facts  or  wos  informed  as  to  her 
legal  rights. 

Although  she  accepted  the  deed,  if  she  was  induced  to  accept  it  by  frand. 
«he  may  have  the  contract  rescinded  just  as  any' other  written  contract  may 
be  rescinded  for  fraud.  She  promptly  tendered  Ferguson  a  deed  to  the 
property  when  she  learned  the  facts.  She  is  not  required  to  resort  to  an 
action  of  damages.     She  has  her  election  to  ask  n  rescission  of  the  contract. 

On  the  return  of  the  case  the  circuit  court  will  adjudge  Mrs.  Annis  the 
relief  above  indicated,  decreeing  her  a  lien  on  the  land  for  the  amount  paid 
-out  by  her  on  the  incumbrances,  with  interest  and  costs. 

Judgment  reversed  and  cause  remanded  for  a  judgment  and  further  pro- 
•ceedings  consistent  herewith. 


HOLTHEIDE  V.  SMITH'S  GUARDIAN,  &c. 

(Filed  January  10,  1SH)5— Not  to        reported.) 

Former  appeal— Res  judicata— The  opinion  of  this  court  upon  a  former 
appeal  (Smith's  Guardian  v.  Holtheide,  £6   Ey.  Law  Rep.,  1*25)  contains  an 
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elaborate  statement  of  the  issues  made  by  the  pleadings  and  the  facts  de- 
clared by  the  record  from  whiob  it  appears  that  every  material  averment  of 
fact  contained  in  the  petition  in  the  case  at  bar  was  put  in  issue  in  that 
case,  and  this  being  true  the  chancellor  properly  sustained  the  demurrer  to 
the  petition  because  the  cause  of  action  relied  on  in  this  case  is  defeated  by 
the  plea  of  res  judicata. 

Wilson  &  Gifford  for  appellant. 

John  Roberts  and  Wm.  Furlong  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  in  equity  against  the  appellees,  R.  T.  Smith,  Jr.,  Frederick 
K.  Smith,  the  Louisville  Trust  Co.,  his  statutory  guardian,  and  the  Mintk. 
Indemnity  Co. ,  was  instituted  by  app«^]lant,  Eliza  K.  Holthelde,  in  the 
Jefferson  Circuit  Court,  Second  Chancery  Division. 

The  petition  is  quite  voluminous,  but  it  is  in  substance  averred  therein 
that  the  appellant  on  August  14,  1889,  authorized  her  daughter,  Lula 
Holthelde,  to  purchase  for  her  a  certain  house  and  lot  in  the  city  of  Louis- 
ville of  A.  F.  Payne  and  wife,  at  the  price  of  $6,300,  which  purchase  was 
made  by  the  daughter,  and  13,800  of  the  purchase  price  being  required  in 
cash  by  the  vendor  at  the  time  of  the  sale,  12,000  thereof  was  paid  by  the  ap- 
pellant, and  |t,S00  by  her  daughter,  Lula  Holthelde,  as  an  accommodation 
and  temporary  loan  to  appellant;  that  for  the  remaining  f2,000  the  daugh- 
ter, also  for  the  accommodation  of  appellant,  executed  to  the  vendor  two 
notes  of  tl.OOO  each,  1)earing  6  per  cent.  Interest  from  date  and  payable  one 
and  two  years  after  date  respectively. 

It  is  also  averred  in  the  petition  that  the  tl.SOO  advanced  by  Lnla  were 
repaid  her  by  the  appellant,  who  likewise  paid  and  discharged  the  two  notes 
for  the  remainder  of  the  purchase  money,  but  that  the  daughter,  Lula 
Holthelde,  without  the  knowledge  or  consent  of  appellant,  caused  the  deed 
conveying  the  house  and  lot  in  question  to  be  made  by  the  vendors  to  her, 
thereby  wrongfully  investing  herself  with  the  title  to  the  property ;  that  the 
daughter,  Lula  Holthelde,  thereafter  became  the  wife  of  the  appellee,  R.  T. 
Smith,  Jr.,  and  the  infant  appellee,  Frederick  R.  Smith,  is  the  only  child 
bora  of  their  marriage;  that  Lula  Smith  died  in  1809,  intestate,  and  her 
hnsbaod,  the  appellee,  R.  T.  Smith,  Jr.,  soon  thereafter  was  appointed  by 
the  Jefferson  County  Court  and  duly  qualified  as  the  administrator  of  her 
estate,  and  the  Louisville  Trust  Co.  was,  by  the  same  court,  appointed  stat- 
utory guardian  of  the  infant,  Frederick  K.  Smith,  and  duly  qualified  as 
such.  It  is  further  averred  in  the  petition  that  the  appellant  did  not  dis- 
cover until  after  the  death  of  her  daughter,  Lula  Smith,  that  she  had  taken 
to  herself  the  deed  and  title  to  the  house  and  lot  purchased  of  the  Paynes, 
and  that  upon  her  discovery  of  that  fact  she  brought  an  action  in  the  same 
court  In  which  this  one  waw  later  instituted.  In  which  the  appellees  herein 
were  made  defendant9,  setting  forth  the  facts  iii  regard  to  her  purchase  of 
the  house  and  lot  of  the  Paynes,  and  the  wrongful  taking  by  Lula  Smith  of 
the  title  thereto  to  herself,  and  averring  that  in  so  doing  Lula  Smith 
became  the  holder  of  the  title  as  trustee  for  appellant,  and  in  the  prayer  of 
the  petition  the  lower  court  was  asked  to  substitute  appellant's  name  in  the 
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deed  from  the  Payoes  for  that  of  Lula  Smith,  nee  Holtheide,  or  cause  the 
property  to  be  coDveyed  to  her  and  quiet  her  title  thereto;  and  if  neither 
could  be  done,  to  give  her  a  lien  upon  the  house  and  lot  and  adjudge  its 
«ale  for  the  entire  purchase  price  of  16,900  appellant  claimed  to  have  fur- 
nished and  paid  the  Paynes  therefor;  that  notwithstanding  the  defense  in- 
terposed by  the  appellees  to  the  claim  set  up  i  y  appellant  in  that  action  to 
the  house  and  lot  in  controversy,  uix)n  the  submission  of  the  case  in  the 
lower  court,  appellant  was  by  its  judgment  granted  the  relief  asked,  and 
the  title  to  the  property  conveyed  her,  but  an  appeal  was  tukin  from  that 
judgment  by  the  appellees,  and  upon  the  appeal  it  was  decided  by  this  court 
that  the  house  and  lot  in  controversy,  and  whatever  part  of  the  purchase 
price  had  been  paid  by  appellant  therefor,  were  gifts  from  appellant  to  her 
daughter,  Lula  Smith,  and  that  she  was  not  entitled  to  Ihe  relief  sought, 
consequently  the  judgment  of  the  lower  court  was  reversed  and  the  cauFe 
remanded,  with  instructions  to  set  aside  the  judgment  appealed  from  and 
dismiss  her  petition.  (Smith's  Guardian,  &o.  v.  Holtheide,  S6  Ky.  I^w 
Rep.,  126.)  And  such  was  the  judgment  of  the  lower  court  entered  after 
the  filing  of  the  mandate. 

It  is  further  averred  in  the  petition  that  until  the  decision  of  this  court  to 
that  effect  was  announced  appellant  did  not  understand  that  the  transac- 
tion between  the  Paynes,  herself  and  her  daughter  amounted  to  a  gift  from 
her  to  the  latter,  and  that  it  was  not  so  intended  upon  her  part;  that  she 
and  her  daughter,  Lula,  were  at  that  time  living  together,  and  after  the 
purchase  of  the  house  and  lot  of  the  Paynes  they  together  occupied  the  sane 
until  the  death  of  the  latter,  during  which  time  the  daughter  was  entrusted 
by  appellant  with  the  management  of  her  business  and  financial  affairs,  as 
appellant  was  advanced  in  years,  had  but  little  education,  and  was  physically 
unable  to  manage  her  affairs,  and  her  daughter  was  an  intelligent,  educated 
young  woman,  capable  of  attending  to  the  business  confided  to  her,  by  reason 
of  which  she  had  and  exercised  great  influence  over  appellant:  that  at  all 
times  after  the  property  in  controversy  was  purchased,  and  until  the  death 
of  Lula  Smith,  appellant  claimed  it  as  her  own,  in  the  presence  of  Lula, 
and  without  objection  from  her,  and  she  expended  large  sums  of  money  in 
repairing  the  house  after  it  was  greatly  Injured  by  a  cyclone,  and  at  other 
times  in  keeping  it  in  repair.  The  prayer  of  the  petition  is  as  follows: 
**  Wherefore,  plaintiff  prays  judgment  against  defendants  for  the  cancella- 
tion of  said  gift  and  a  return  to  her  of  said  propcrt.* ,  or  the  amount  ex- 
pended by  plaintiff  in  the  purchase  price  thereof,  namely.  $6,300,  with 
interest  thereon  at  the  rate  of  6  per  cent,  per  annum  from  August  14,  1899, 
until  paid,  and  she  prays  that  the  court  direct  its  commissioner  to  make  a 
deed  in  behalf  of  defendants  conveying  to  her  said  property,  or  else  that 
she  be  adjudged  to  have  a  lien  on  said  property  for  said  purchase  price, 
with  interest  aforesaid,  and  that  if  the  said  iEtna  Indemnity  Co.  has  any 
lien  on  said  property  it  be  required  before  enforcing  said  lien  to  enforce  its 
lien  on  the  other  lots  of  property  mortgaged  to  it  by  the  said  B.  T,  Smith, 
Jr. ;  and  further,  she  prays  for  her  costs  and  all  equitable  relief." 

Demurrers  were  filed  to  the  petition  b?  appellees,  B.  T.  Smith,  Jr.,  the 
infant,  F.  B.  Smith,  and  his  statutory  guardian,  and  sustained  by  the 
lower  court,  and  appellant  failing  to  plead  further  her  petition  was  dis- 
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missed,  from  whiob  she  has  appealed.  It  appears  from  the  briefs  of  counsel 
that  the  demurrers  were  sustained  by  the  chancellor  upon  the  ground  that 
the  relief  sought  by  appellant  in  this  case  was  refused  by  this  court  upon 
the  former  appeal.  In  other  words,  it  was  the  opinion  of  the  chancellor 
that  the  cause  of  action  presented  by  the  petition  was  res  judicata.  Or- 
<linarily  the  defense  of  res  Judicata  is  required  to  be  presented  by  plea,  but 
it  may  be  raised  by  demurrer  when  the  pleading  demurred  to  presents*  as 
In  this  case,  the  facts  showing  the  former  adjudication. 

The  petition  states  with  great  particularity  practically  all  the  facts  that 
■appellees  would  have  been  required  to  plead  in  setting  up  the  defense  of  res 
judicata  by  answer,  for  it  shows  the  time  of  the  institution  of  the  former 
action ;  that  it  was  brought  in  a  court  of  competent  Jurisdiction :  that  appel- 
lant and  appellees  were  parties  thereto;  that  the  cause  of  action  In  that  case 
was  based  upon  the  same  facts  pleaded  in  this,  and  the  relief  sought  sub- 
stantially the  same  as  asked  in  this  case;  and  further,  that  the  rflief  prayed 
for  in  the  first  case  was  granted  by  the  lower  court  and  upon  appeal  was 
refu8«*d  by  this  court;  and  finally,  that  after  the  reversal  by  this  court  of  the 
Judgment  of  the  lowei  court  appellant's  petition  was  dismissed  as  directed 
by  the  mandate  of  the  higher  oourt. 

On  this  subject  it  is  said  in  Freeman  on  Judgments,  section  24P,  title  "Ex- 
tent of  the  Estoppel:"  "There  is  no  doubt  that  a  judgment  or  decree  neces- 
sarily alTirming  the  existence  of  any  fact  is  conclusive  upon  the  parties  or 
their  privies  whenever  the  existence  of  the  fact  is  again  in  Issue  between 
them,  not  only  when  the  subject-matter  is  the  same  but  when  the  point 
comes  incidentally  in  question  in  relation  to  a  different  matter  in  the  same 
or  any  other  court,  except  on  appeal,  writ  of  error  or  other  proceeding  pro- 
vided for  its  revision.*' 

Fuither  on  in  the  same  section  it  is  also  said:'* 'The  judgments  of  appel- 
late courts  are  as  conclusive  as  those  of  any  other  court.  They  not  only  es- 
tablish facts,  but  also  settle  the  law  so  that  the  law  as  decided  upon  any 
appeal  must  be  applied  in  all  the  subsequent  stages  of  the  cause.  *  *  * 
An  adjudication  is  final  and  conclusive  not  only  as  to  matter  actually  de- 
termined, but  as  to  every  other  matter  which  the  parties  might  have  liti- 
gated and  have  had  decided  as  incident  to  or  essentially  connected  with  the 
flubject-matter  of  the  litigation,  and  every  matter  coming  within  the  legiti- 
mate purview  of  the  original  action  both  as  to  the  matters  of  clnim  and  de- 
fense.*' (McDaniel  v.  Stum,  23  Ey.  Law  Hep.,  1985;  Bennett  v.  Ohio 
Valley  B.  &  T.  Co.,  99  Ky.,  115.) 

The  opinion  of  this  court  upon  the  former  appeal  (Smith's  Guardian  v. 
Holtheide,  25  Ky.  Law  Rep.,  126)  contains  an  elaborate  statement  of  the 
Issues  made  by  the  pleadings  and  of  the  facts  declared  by  the  record  upon 
the  former  appeal,  from  which  it  appears  that  every  material  averment  of 
fact  contained  in  the  petition  in  the  caee  at  bar  was  put  in  issue  in  that 
oase.  We  think  of  the^claim  of  appellant  as  now  urged  that  it  is,  as  was 
said  in  the  opinion  supra,  a  stale  claim,  and  she  Is  no  more  entitled  to  sub- 
ject the  house  and  lot  to  the  payment  of  the  money  which  she  claims  to 
have  furnished  her  daughter  to  pay  for  them  than  she  was  to  recover  the 
house  and  lot  in  the  former  action.  At  any  rate  she  has  had  her  day  in 
court,  and  will  not  be  allowed   in  this  action  to  resurrect  a  claim  against 


61  OOOHBAN,  ftO.   V.   LES'S  ADM'B|  <feO. 

the  estate  of  her  deceased  daughter  'which  the  court  has,  after  full  iDveetl- 
gation,  heretofore  rejected  as  belog  Dot  oulj  stale,  but  otherwise  without 
merit.  The  court  did  not  err  in  sustaining  the  demurrers  to  the  petition, 
and  as  the  appellant's  action  is  defeated  by  the  defense  of  res  judicata, 
raised  by  the  demurrers,  it  will  not  be  necessary  to  determine  the  question 
of  limitation  attempted  to  be  ur^ed  upon  our  consideration. 
Wherefore,  the  judgment  is  affirmed. 


COCHRAN,  &o.  V.  LEE'S  ADM'R,  tfc. 
(Filed  January  11,  1905— Not  to  be  reported.) 

1.  Wilis— Construction  of— Mrs.  Belle  Lee's  will  bequeathed  her  property 
to  her  four  children,  naming  them,  which  estate  was  left  her  in  trust  by 
her  father,  with  power  to  dispose  of  it  by  will.  She  provided  that  the  prop- 
erty should  be  equally  divided  among  her  children  and  be  kept  in  trust  by 
the  Fidelity  Trust  Co.,  or  any  other  trust  company  preferred  by  them,  and 
she  further  provided  that  if  any  of  her  children  die  without  issue  then  the 
portion  of  the  one  so  dying  shall  revert  to  her  estate  for  the  bt-neflt  of  her 
living  heirs.  Held— From  the  instrument  it  is  clearly  apparent  that  she  in- 
tended the  property  to  be  kept  In  trust  that  her  children  should  have  the 
privilege  of  selecting  the  trust  company,  and  that  sl^ould  any  of  them  die 
without  issue  such  shares  should  revert  to  the  estate  for  the  benefit  of  the 
living  heirs.  The  instrument  is  so  clearly  eicpressed  that  there  is  little- 
room  for  the  application  for  thetechnioal  rules  of  construction. 

2.  Oral  statement— The  evidence  of  one  that  testator  stated   before  she- 
made  her  will  that  she  would  never  tie  her  property  up  as  her  father  tied 
his  up,  can   not  be  considered  in  construing  the  will.    The  rights  of  the 
parties  must  be  determined  from   the  will   itself,  and   not  from   testator'^ 
oral  statement  as  to  what  kind  of  a  will  was  Intended  to  be  made. 

B.  L.  Page  for  appellants. 

McDermott  &  Bay  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Mrs.  Belle  B.  Lee  died  a  resident  of  Jefferson  county  in  November,  1903, 
having  an  estate  worth  about  $88,000.  She  owned  real  estate  worth  about 
16,000,  and  the  balance  of  the  property  consisted  of  stocks  and  bonds.  She 
left  surviving  her  four  children:  A  son,  Wm.  B.  Lee,  who  was  unmarried; 
cwo  daughters,  Margaret  Cochran  and  Anna  Belle  Young,  each  of  wbonn 
were  married,  and  had  three  children,  and  a  son,  Philip  Lee,  who  wasmar* 
ried,  and  had  one  child. 

The  property  which  she  had  was  received  by  her  from  her  father,  James 
Bridgeford,  and  was  held  in  trust  for  her  by  the  Fidelity  Trust  Co.  of 
Louisville  under  the  terms  of  her  father's  will,  which,  so  far  as  material, 
is  as  follows:  "The  net  annual  income  from  the  part  allotted  to  Mrs.  Lee 
shall  be,  during  each  year  during  her  natural  life,  paid  to  Ij^r  for  her  sole 
and  separate  use,  free  from  any  interest  therein  or  control  thereof  hr  any 
husband  that  she  may  have.  At  her  death,  if  she  should  die  intestatfB,  leav- 
ing issue  surviving  her,  the  said  fund  shall  pass  and  belong  to  her  descend- 
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ants,  they  taklDg  per  stirpoa:  if  she  should  die  intestate  and  without  issue 
BurriTing  her.  the  said  fund  shall  go  to  and  be  equally  distributed  among 
mj  then  surviTing  descendants,  they  taking  per  stirpes;  but  said  Belle  shall 
have  power  to  dispose  of  said  estate  by  last  will  and  testament. " 

On  April  3,  IflOd,  Mrs.  Lee  wrote  with  her  own  hand  her  will,  which  wasr 
acmltted  to  probate  after  her  death,  and  is  in  these  words: 

'*!  bequeath  tu  my  four  children,  Margaret.  Annabel,  William  and  Philip 
the  estate  left  me  by  my  father,  to  be  equally  divided  among  them  and  to 
be  kept  in  trust  by  the  Fidelity  Trust  Co.,  or  any  other  trust  company  they 
may  prefer.  If  any  of  my  children  die  without  Issue  of  their  body,  his  or- 
faer  portion  shall  revert  to  my  estate  for  the  benefit  of  the  living  heirs.  I 
wish  my  children  to  be  allowed  the  privilege  of  conferring  with  the  trust 
company  in  regard  to  their  estate,  and  to  receive  a  statement  of  their  affairs, 
whenever  they  desire  it. 

••Signed  by  my  own  hand.  BELLE  B.  LEE. 

*•  April  3,  1902. 

**State  of  Kentucky." 

The  four  children  claim  that  they  take  under  the  will  the  property  devised 
to  them  in  fee  simple,  and  that  the  words  "die  without  issue  of  their 
body"  refer  to  a  death  in  the  lifetime  of  the  testatrix.  The  guardian  for 
the  infants,  however,  maintains  that  they  take  under  the  will  only  a  de- 
feasible fee,  which  will  be  defeated  by  their  death  at  any  time  without  issue 
of  their  body.  The  circuit  court  held  that  they  took  in  fte  simple,  and  the 
guardian  appeals  for  the  infants. 

The  deposition  of  John  T.  Malone,  an  offlcer  of  the  Fidelity  Trust  Co.^ 
which  was  the  trustee  under  the  father's  will,  was  taken,  in  which  he  testi- 
fied that  Mrs.  Lee  told  him  that  if  she  ever  made  a  will  she  would  never  tie- 
her  property  up;  that  her  father  tied  his  up,  and  that  she  did  not  get  any 
benetit  from  it  when  she  needed  it.  This  talk  occurred  before  she  made  a. 
willf  and  not  at  the  time  the  will  was  made.  This  evidence,  however,  can 
not  be  considered  in  ccjnstruing  her  will.  The  rights  of  the  parties  must  be- 
determined  from  the  will  itself,  and  not  from  the  oral  statements  of  the 
testatrix  as  to  what  sort  of  a  will  she  intended  to  make,  for  the  meaning  of 
the  writing  must  be  determined  from  its  own  language,  otherwise  the 
rights  of  the  parties  would  not  be  settled  by  the  written  will  which  the  law- 
authorized  to  be  probated,  but  by  the  parol  declarations  of  the  testatrix. 

The  meaning  of  the  will  must  be  determined  from  all  its  provisions,  for- 
the  object  of  all  construction  is  to  Enforce  the  intention  of  the  testator  as. 
shown  by  his  entire  will.  In  the  will  before  us  it  will  be  observed  that  the 
testatrix  uses  the  words  "the  estate  left  me  by  my  father,"  thus  referring 
to  her  father's  will  by  which  the  estate  had  been  placed  in  the  hands  of  a 
trustee,  and  then  she  adds:  "To  be  equally  dirided  among  them  and  to  be 
kept  in  trust  by  the  Fidelity  Trust  Co.,  or  any  other  trust  company  they 
may  prefer."  The  word  "kept"  here  is  material.  The  estate  had  been  in. 
trust,  and  she  directs  thtit  it  shall  be  equally  divided  and  kept  in  trust, 
thus  clearly  indicating  an  intention  to  continue  the  holding  of  the  estate  in. 
trust  after  her  death,  and  for  this  reason  it  is  added  that  if  the  childrea 
prefer  it  some  other  tnut  oompany  may  act.    Then  follow  these  words:  "It 

vol.  27--^ 
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any  of  my  children  die  without  issue  of  their  bodies,  his  or  her  portion  shall 
revert  to  my  estate  for  the  benefit  of  the  Hving  heirs."    The  words  ^'rexert 
to  my  estate"  are  very  material.    Revert  means  to  come  back  or  return 
'  and  BO  by  this  provision  the  testatrix  directed  that   If  any  of  the  children 
'^'died  without  issue  of  their  bodies  his  or  her  portion  should  return  to  her 
*  estate  for  the  benefit  of  the  living  heirs.    This  can  not  refer  to  the  death  of 
"  one  Of  her  children  in  her  lifetime.    The  reversion  provided  for  must  be  a 
reversion   to  her  estate  after  her  death ;    that  this  is  her  meaning  is  also 
'  shown  by  the  concluding  words  of  the  will  by  which  she  directs  that  the 
'^•children  are  to  be  allowed  the  privilege  of  conferring  with  the  trust  com- 
pany in  regard  to  their  estate,  and  to  receive  a  statement  of  their  affairs 
•whenever  they  may  desire   it.     They  would  have  no  estate  until  she  died, 

•  and  if  only  an  executor  was  contemplated  to  settle  up  the  estate  and  divide 

•  the  property  among  the  children,  there  was  no  need  for  such  a  provision. 
)  From  the  whole  will  it  is,  therefore,  apparent  that  she  intended  the  prop- 
'  erty  to  be  kept  in  trust;    that  the  children  were  tn  have  the  privilege  of 

-  selecting  the  trust  company,  if  they  preferred  another  to  the  one  that  phe 
I  iiad  named,  and  that  they  were  also  to  have  the  privilege  of  conferring  with 
>  the  trust  company  in   regard  to  the  estate,  and  to  receive  a  i>tatement  of 

•  their  affairs  whenever  they  desired  it;  but  that  if  any  of  them  died  without 
i  issue  of  their  bodies,  that  share  should  revert  to  the  estate  for  the  benefit  of 

-  the  living  heirs.    The  instrument  is  clearly  expressed  and  its  meaning  as  a 
whole  so  definitely  appears  from   its  face  that  there  is  little  room  for  the 

.  application  of  technical  rules  of  construction. 

The  rule  laid  down   in   Birney  v.  Richardson,  6   Dana,  424,  and  Wren  v. 

'iHynes,  S  Mete,  129,  is  recognized  as  sound  as  applied  by  the  court  to  the 

cases  then  before  it,  but  has  no  application   to  a  case  like  this,  where  the 

language  used  by  the  testatrix  forbids  the  inference  that  she  referred  to  the 

'death  of  the  legatee  in  her  lifetime.    (Harvey  v.  Bell,  26  Ky.  Law  Rep..  381.  > 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indicated. 


^FIDELITY  AND  DEPOSIT  CO.  OF  MARYLAND  v.  LOGAN  COUNTY. 

(Filed  January  10.  1U05.) 

1.  Sheriffs— Action  on  oflficial  and  county  levy  bonds — Liability  of  surety 
—Remedy— In  an  action  by  a  county  ogainet  the  surety  on  the  official  and 

■  county  levy  bonds  of  the  eheriff  for  failing  to  collect  and  account  for  taxes 
due  the  county,  such  county  is  not  limited  in  its  remedy  to  a  proceeding 
under  section  4146,  Kentucky  Statutes,  which  authorizes  the  fiscal  court  at 
its  October  term  to  appoint  commissioners  to  settle  with  the  sheriff,  where 
the  sheriff  refuses  to  settle  or  absconds  and  fails  to  settle. 

2.  Settlement  with  fiscal  court— Effect — Collateral  attack— Where  for  some 
of  the  years  it  was  shown  that  the  sheriff  had  made  settlement  as  required 
by  Kentucky  Statutes,  section  4146,  and  that  such  settlements  had  not  been 
appealed  from  or  otherwise  set  aside,  such  settlements  are  binding  on  the 
county  and  are  not  subject  to  collateral  attack. 

3.  Penal tieg—On  all  taxes  not  paid  before  December  1  of  the  year  in  which 
they  are  due  a  penalty  of  6  per  cent,  is  added,  which   penalty  goes  to  the 

•-county  under   Kentucky  Statutes,  section   1885,  and  when  collected    or   col- 
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^ectnble  the  sheriff  is  liable  for  it  to  the  oouoty  preolgely  as  he  is  for  the 


4.  Additional  penalty  against  sheriff— Under  section  4147,  Eentncky  Stat- 
utes, if  the  sheriff  does  not  oolleot  and  pay  over  to  the  county  all  the  colleot- 

-able  taxes  in  his  hands  by  January  1  after  the  year  in  which  they  were  due 
«nd  payable,  he  is  liable  to  the  county  for  a  i)ena]ty  of  6  per  cent,  on  the 
-amount  so  collected  or  collectable  by  him  and  not  paid  over,  which  penalty 
is  against  the  sheriff,  and  is  calculated  upun  the  tot>al  sum  due  the  county 
by  him  on  January  1,  after  it  became  due,  whether  for  taxes  and  penalties 
against  the  taxpayer  collected  or  collectable. 

6.  Interest— Upon  what  computed — The  money  collected  by  the  sheriff 
upon  taxes  and  penalties  due  the  county,  and  taxes  and  penalties  collect- 
able, but  not  collected,  are  treated  as  a  debt  due  by  the  sheriff  to  the  county 
■on  January  1,  after  tbey  become  due,  and  upon  their  total  amount  the 
sheriff  is  liable  to  tb^  county  for  interest  at  6  per  cent,  from  that  date  until 
paid,  which  interest  is  in  addition  to  the  6  per  cent,  penalty  upon  the  gross 
sum  due  and  unpaid  on  January  1. 

6.  Same — While  it  is  proper  to  charge  the  sheriff  with  interest  on  the  pen- 
alty due  the  county  by  taxpayers  who  fail  to  pay  their  taxes  by  December  1 

of  the  year  in  which  such  tax  is  due,  there  should  be  no  interest  computed 

-OD  the  additional  penalty  due  by  the  sheriff  to  the  county  for  his  failure  to 

pay  over  all  the  taxes  CDllected  or  collectable  on  January  1  thereafter,  said 

penalty  against  the  sheriff,  although  a  liability  for  which  he  is  bound  on  big 

bond,  is  not  a  debt  upon  which  intereetuan  be  computed. 

7.  £x  parte  settlement— An  ex  parte  settlement  made  by  commissioners 
after  the  sheriff's  term  of  ofSce  bad  expired,  and  after  he  had  left  the  State, 
and  of  which  he  had  no  notice,  though  filed  in  the  county  clerk's  office  and 
recorded,  can  not  be  treated  as  a  confirmed  settlement  made  under  the 
statute. 

8.  Railroad  taxes— Settlement  by  treasurer  of  Sinking  Fund  CommiEsion- 
ers — A  settlement  made  by  the  treasurer  of  the  commiifsionerg  of  the  sink- 
ing fund  of  the  railroad  taxes  received  by  him  from   the  sheriff,  although 

^confirmed  by  the  county  court,  is  not  conclusive,  and  does  not  bind   the 
-ooonty. 

9.  Same— It  was  the  duty  of  the  sheriff  to  pay  the  railroad  taxes  which  be 
collected  to  the  treasurer  of  the  sinking  fund  commissioners  of  the  railroad 
taxes,  who  is  shown  to  have  demanded  them,  and  by  his  failure  to  do  so  he 
has  Incurred  the  penalty  fixed  by  the  statute,  and  such  duty  is  not  In  abey- 
ance until  he  has  settled. 

10.  Whole  liability— Judgment  therefor— When  the  whole  of  the  sheriff *s 
liabilities  are  ascertained  it  is  competent  to  reduce  them  to  a  single  sum 
and  to  render  judgment  fur  that  sum  which  will  bear  interest  from  the 
-date   of  the   judgment,  for  then  penalties  and  interest  already  accrued  are 

merged  into  the  Judgment  which  must  bear  interest. 

Fairleigh,  Straus  &  Falrleigh  and  Browder  &  Browder  for  appellant. 

5.  R.  Crewdson  and  James  H.  Bowden  for  appellee. 
Appoal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

M.  A.  Neely  was  sheriff  of  Logan  county  for  the  years  1898,  1899,  1900  and 

1901.    Having  executed  bonds,  he  was  the  collector  of  the  country  levy  for 

those  years.    He  also  executed  bond  each  year  as  collector  of  a  railroa(i  tax 

4evied  to  pay  the  interest  and  to  oreat3  a  sinking  fund  to  pay  a  railroad 
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bonded  debt  owing  by  the  county.  Appellant  was  sole  surety  upon  each  oT 
these  bonds.  Neely  defnulted.  This  suit  was  brought  by  the  county  again?^ 
the  surety  to  recover  on  the  several  bonds  the  sums  alleged  to  he  due  as  biil* 
ances  of  the  taxes  for  each  of  the  years  named.  The  suit  was  to  r«>cover 
128,446.81  in  the  aggregate,  but  the  Judgment  was  for  117,414.81.  Both- 
parties  have  appealed. 

Appellant  cont«*nd8  that  the  petition  is  InRuflficient  to  uphold  any  judg- 
ment. This  argument  rests  upon  the  asfsertlon  that  until  the  sheriff  ha? 
settled  his  accounts  with  commmissloners  appointed  by  the  flscal  court*  and 
until  such  settlement  is  confirmed,  no  action  will  lie  against  the  sheriff ; 
that  the  county  is  limited  in  Its  remedy  to  a  proceeding  under  section  4146, 
Kentucky  Statutes,  which  authorizes  the  fiscal  court  at  its  October  term  to 
appoint  commissioners  to  settle  with  the  sheriff,  and  provides  that  such 
settlement  shall  be  filed  in  the  county  court  clerk's  office,  and  then  lie  over 
for  exceptions  to  be  tried  by  the  county  court,  with  right  of  appeal  to  the 
circuit  court  to  either  party.  But  this  section  Is  not  exclusive  of  all  other- 
proceedings  where  the  sheriff  refuses  to  settle  at  all,  or  absconds  and  faile 
to  settle.  Excepting  two  of  the  years  in  suit,  the  circuit  court  found,  and 
we  think  correctly  so,  that  there  had  been  no  such  settlement  and  no  settle- 
ment whatever  by  the  sheriff.  He  had  left  the  State  and  kept  beyond  its- 
jurisdiction.  This  suit,  brought  against  the  surety  to  have  the  circuit  ooart 
determine  and  adjudge  the  true  amount  due  by  the  sheriff,  was  a  proper 
proceeding.  The  petition  stated  fully  every  essential  of  a  cause  of  action  ux^ 
the  bonds. 

The  record  shows  the  amount  of  taxable  property  assessed  in  Logan  county 
for  each  of  the  years,  and  the  number  of  tithes.  The  rate  of  levies  made  by 
the  fiscal  court  for  each  year  makes  ic  a  simple  matter  of  calculation  to  find 
the  total  sum  chargeable  to  the  sheriff  for  each  year.  Exonerations  and  de- 
linquents allowed  aie  also  shown,  which  deducted  from  the  total  of  taxable 
property  assessed,  leaves  the  sum  upon  which  *the  sheriff  *fl  statutory  oom- 
mlssions  are  calculated,  except  where  he  collects  penalties  from  taxpayers, 
or  is  being  charged  with  them  as  being  collectable,  in  which  event  he  ougbt- 
of  course  to  be  credited  with  commission  for  collecting  them,  as  if  they  were^ 
taxes.  Deducting  the  credits  named  leaves  the  sum  payable  by  the  sheriff, 
not  counting  penalties  and  interest  chargeable  to  him  fcr  his  own  failure  to 
pay  over  the  taxes  as  required  by  the  statutes.  Receipts  from  the  treasurer 
or  other  persons  to  whom  the  fiscal  court  had  ordered  the  money  paid  de- 
ducted from  the  last  named  remainder  show  the  net  amount  of  taxes  col- 
lected and  collectable  for  any  one  year  for  which  the  sheriff  and  his  surety 
are  liable  to  the  county,  if  the  sheriff  pays  it  over  when  due. 

The  foregoing  is  the  basis  upon  which  the  circuit  court  proceeded.  For 
the  years  1898  and  1899  it  appears  that  the  sheriff  actually  made  settlement-s 
with  commissioners,  or  committees,  appointed  by  the  fiscal  court  conceminc^ 
the  county  levy  and  poll  taxes,  but  not  including  the  railroad  tax.  For  the 
year  1898  the  settlement  was  filed  In  the  county  court  clerk's  office,  where 
it  was  excepted  to  by  the  sheriff.  The  sum  finally  found  due  upon  that 
settlement  the  sheriff  paid  to  the  county  to  the  persons  as  ordered  by  tbe 
flscal  court.  The  same  is  true  as  to  the  year  1899,  except  the  record  does 
Hot  show  the  settlement  made  and  filed  in  the  county  court  clerk's  ofiSce. 
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Sut  it  is  shown  by  the  record  that  the  fleoal  court,  by  an  order  entered  upon 
its  order  book,  recited  that  such  settlement  bad  been  made  and  recorded, 
•and  directed  the  sheriff  to  pay  the  balance  stated  as  having  been  found  due 
the  county*  and  the  sheriff  paid  it.  The  circuit  court  found  that  the  settle- 
ment had  in  fact  been  made  and  recorded,  as  required  by  the  statute  (section 
4146),  and  as  it  had  not  been  appealed  from  or  otherwise  set  aside  in  any 
«nlt  or  proceeding  appropriate  for  the  purpose,  was  binding  on  the  county. 
We  think  the  circuit  court  gave  to  this  statute  its  true  meaning.  It  is 
necessary  that  these  settlements  concerning  the  fiscal  affairs  of  the  county  be 
ODducted  in  some  forum  where  expedition  in  closing  them  may  be  had. 
Unless  when  so  completed  they  are  to  have  some  other  effect  than  mere 
memoranda,  subject  to  be  ignored  or  collaterally  attacked  by  either  party  at 
any  time,  they  are  worse  than  useless.  While  the  settlements  might  be  sub- 
ject to  be  re-Oldened  and  surcharged  for  fraud  practiced,  or  other  ground  for 
a  Dew  trial  after  the  expiration  of  the  term  of  the  court  adjudging  them  to 
reoord,  if  asserted  within  seasonable  time,  yet  after  the  time  allowed  for  a 
review,  upon  appeal  they  are  final.  Although  it  is  shown  that  the  commis- 
sioners making  the  settlements  for  the  years  1898  and  1800  allowed  errors 
against  the  county,  the  settlements  when  so  recorded  are  not  subject  to  the 
•collateral  attack  attempted  by  this  suit. 

For  the  year  1900  no  such  settlement  was  made  and  filed,  though  a  settle- 
ment was  made  and  filed  In  the  fiscal  court.  But  it  was  ordered  by  the 
-court  to  be  withdrawn  on  the  same  day  It  was  filed,  and  was  never  filed  in 
the  county  court  for  exceptions,  nor  ordered  to  reoord  by  that  tribunal.  The 
legislature  has  provided  an  expeditious  and  simple  method  of  carrying  such 
settlements  Into  a  concluded  state.  Where  the  proceedings  stop  short  of  the 
-coarse  fixed  by  the  statute  they  can  have  none  of  the  benefits  or  presump- 
tions accorded  to  them  as  are  to  those  which  do  conform  to  the  statute. 
The  public,  as  well  as  the  county,  as  a  corporation  are  interested  in  the 
prompt  collection  and  honest  and  legal  disbursement  of  the  county  revenues. 
These  settlements,  when  so  recorded,  are  valuable  checks  upon  the  fiscal 
agents  of  the  public,  as  well  as  constituting  conclusive  evidence  of  fixed  in- 
debte<Inefls  or  of  discharge  from  liability.  To  give  to  other  settlements, 
though  completed  as  between  the  parties,  but  not  recorded  as  required  by 
the  statute,  the  same  effect  would  be  to  thwart  the  good  purpose  of  the 
statute  by  rendering  it  useless.  For  the  year  1900  the  circuit  court,  there- 
fore, proceeded  as  if  no  settlement  had  been  attempted.  For  the  year  1901 
there  was  no  settlement  Thus  the  original  indebtedness  of  the  sheriff  to 
the  county  on  account  of  the  county  levy  and  poll  taxes  fur  the  years  in  suit 
was  fixed  by  the  circuit  court  upon  the  proper  basis.  In  addition  to  the 
foregoing  was  the  question  of  penalties  and  interest. 

For  the  year  1898  the  commissioners  had  charged  penalties  against  the 
sheriff  for  taxes  not  collected  and  paid  over  within  the  time  fixed  by  stat- 
ute. The  sheriff  filed  exceptions  in  the  county  court,  where  the  judgment 
was  against  him.  Upon  appeal  to  the  circuit  court  it  was  adjudged  that 
the  sheriff  was  not  liable  for  the  penalties.  In  this  action  the  trial  court 
held  that  inasmuch  as  that  judgment  on  the  appeal  had  not  been  reversed 
or  vacated,  it  was  binding  upon  the  county  as  res  adjudicata.  In  this  we 
conoor.     But  the  circuit  court  adjudged  that  for  other  years  the  question  of 
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the  Rherlff's  liability  for  penaltiee  was  Dot  afTeoted  by  the  Judgment  alluded^ 
to.  In  that  oonclueioD  we  concur  also.  If  the  taxpayer  does  not  pay  his 
taxes  on  or  before  December  1  of  the  year  in  which  they  are  due  a  penalty 
of  6  per  cent,  is  added  against  him,  which  must  be  collected  by  the  sheriff  as 
the  taxes  are.  The  penalty  goes  to  the  county  (section  1886,  Kentucky  Stat- 
utes), and  when  collected  or  collectable  the  sheriff  is  liable  for  it  to  the 
county  precisely  as  he  is  for  the  taxes. 

By  section  4147,  Kentucky  Statutes,  if  the  sheriff  does  not  collect  and  pay 
over  to  the  county  all  the  collectable  taxes  in  his  hands  by  January  1,  after 
the  year  in  which  they  were  due  and  payable,  he  is  liable  to  the  county  for 
a  penalty  of  6  per  cent,  on  the  amount  so  collected  or  collectable  by  him 
and  not  paid  over.  This  last-named  penalty  is  against  the  sheriff,  and  is 
calculated  upon  the  total  sum  due  the  county  by  him  on  January  1  after  it 
became  due,  whether  for  taxes  and  penalties  against  the  taxpayer  collected, 
or  for  taxes  and  penalties  collectable,  but  not  collected.  The  money  col- 
lected by  the  sheriff  upon  taxes  and  penalties  due  the  county,  and  taxes  and 
penalties  collectable,  but  not  collected,  are  treated  as  debt  due  by  the  sheriff 
to  the  county  on  January  1  after  they  become  due.  They  constitute  then 
an  obligation  to  pay  money,  and  unon  their  total  the  sheriff  is  liable  for  in- 
terest to  the  county  at  B  per  cent,  per  annum  from  that  date  until  paid. 
The  interest  is  entirely  different  from  and  is  in  addition  to  the  penalty  of  6 
per  cent,  upon  the  gross  sum  due  and  unpaid  on  January  1.  The  penalty  is 
a  cumulative  remedy,  imposed  by  statute  as  additional  incentive  to  the 
prompt  payment  of  the  county  revenues  by  the  collecting  oflScer.  So  far  the 
trial  court  proceeded  in  accord  with  what  has  just  been  said  in  entering 
judgment  herein.  In  addition,  the  court  adjudged  interest  at  6  per  cent, 
per  annum  upon  the  penalties  adjudged  against  the  sheriff  for  his  nonpay- 
ment of  the  sums  due  January  1  of  each  of  the  years  in  suit  as  to  the  rail- 
road taxes,  and  like  interest  upon  the  penalty  adjudged  upon  the  county 
levy  for  the  year  1901.  The  penalty  of  6  per  cent,  against  the  sheriff  is  not  a 
debt,  though  it  is  a  liability  covered  by  the  bond.  The  statute  does  not 
make  it  bear  interest,  and  the  geneial  rule  is  that  statutory  penalties  do 
not  bear  interest. 

Counsel  for  appellee  urge  that  the  interest  upon  the  penalties  is  too  small 
to  justify  a  reversal  of  the  judgment,  for,  he  anys,  payments  were  made  in 
BO  short  a  time  after  the  penalties  against  the  sheriff  attached  which  more 
than  satipfled  them  that  the  amount  of  interest  accumulated  Is  inconsider- 
able. Payments  applied  by  operation  of  law  must  first  go  to  extinguish 
interest-bearing  liabilities.  As  the  pnyments  made  were  not  sufQ.cient  to 
discharge  the  interest-bearing  obligation  of  the  sheriff,  it  follows  that  by 
adjudging  interest  upon  the  penalties,  where  all  were  calculated  as  of  the 
same  rank,  and  added  together  when  payments  were  credited,  the  effect  is 
that  the  interest  continues  even  until  now  upon  the  penalties,  under  the 
form  of  the  judgment.  The  penalties  amount  to  several  thousand  dollars, 
and  the  interest  carried  into  the  judgment  on  their  account  is  too  consider- 
able to  pass  unnoticed. 

For  the  year  1900  the  court  did  not  adjudge  a  penalty  against  the  sheriff 
for  his  failure  to  pay  over  the  county  levy  and  poll  taxes  to  the  county^ 
because  there  was  no  person   to  whom   he  was  ordered  to  pay  them,  ther^- 
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beiDft  no  treasarer  at  that  time.     This  was  in  accord  with  the  decisions  in. 
Bates  V.  Knott  County,   24  Ky.  Law  Rep.,  73,  and  Pence*fi  Adm'r  v.  Nelson 
County,  21  Ky.  Lnw  Rep.,  734. 

After  the  sheriff  had  made  default,  and  after  the  expiration  of  his  term  of 
office  and  prol)abIy  after  he  had  left  the  State,  the  fiscal  court  appointed 
oominisfiionere,  Clark  and  Milliken,  to  make  settlement  with  the  sheriff  for 
all  the  years  of  his  term.  They  proceeded  to  do  so,  ignoring  all  the  previous 
settlementfi.  They  charged  the  sheriff  with  nil  the  penalties  and  interest 
herein  discussed,  calculating  the  interest  to  the  date  of  their  report,  which 
was  the  Ist  day  of  Jun<s  ltt02.  The  court  corrected  the  report  as  indicated 
above  as  to  the  years  1898,  1899  and  1900,  as  well  as  allowed  the  credit  for 
1901,  discussed  below,  but  in  other  respects  adopted  the  report  as  the  basis  of 
the  judgment,  bringing  the  whole  indebtedness,  including  that  for  railroad. 
taxes  collected  and  hereinafter  discussed,  down  to  that  date,  June  1,  1902.. 
Interest  at  6  per  cent,  per  annum  on  this  total  sum  was  then  calculated  to 
the  date  of  the  judgment,  28d  February,  1904,  and  judgment  entered  for 
that  gross  sum,  and  Interest  from  the  last-named  date  till  paid. 

We  are  of  opinion  this  was  error.     Not  only  was  it  improper  to  adjudge 
interest  upon  the  penalties  against  the  sheriff  for  nonpayment  of  what  he 
owed,  but  it  was  not  proper  to  compound  interest.     The  Clark  and  Milliken 
settlement  was  made  after  the  sheriff  left  the  State,  pr  at,  any  rate,  after  his. 
term  of  office  expired  and  after  the  time  fixed  in  the  statute.    This  attempted* 
and  ex  parte  settlement  was  no  more  than  a  carefully  prepared  estimate  by 
capable  accountants  of  what  they  deemed  to  be  due  the  county  by  the  sheriff. 
It  was  not  a  settlement  as  contemplated  by  the  statute,  where  both  sides 
were  represented,  in  an  effort  to  arrive  at  the  true  amount  of  the  indebted- 
ness.    It  can  not,  though  filed   in  the  county  clerk's  office  and  recorded,  be^ 
treated  as  a  confirmed  settlement  made  under  the  statute.    The  sheriff  not 
being  a  party  to  it,  can  not  be  cut  off  without  "his  day  in   court,"  from 
presenting  his  side  of  the  account.  (Commonwealth  y.  Moren,  26  Ky.  Law 
Rep.,  leas  )    The  circuit  court  took  this  view  of  the  Clark  and  Milliken 
settlement. 

For  the  year  1900  the  sheriff  is  shown  to  have  paid  to  various  persons  to 
whom  allowances  had  been  made  by  the  fiscal  court  sums  aggregating 
96,A54.60,  represented  by  111  fiscal  court  warrants,  or  orders  of  allowance. 
The  evidence  is  uncontradicted  that  the  sheriff  paid  these  sums  for  the- 
county.  Their  validity  is  nowhere  questioned.  For  that  year,  there  being 
no  county  treasurer,  it  was  the  sheriff's  duty  to  have  paid  them  out  of  the 
county  levy  funds  in  his  hands,  and  he  should  have  been  credited  accord- 
ingly.    The  circuit  court  properly  allowed  the  sheriff  credit  for  them. 

The  railroad  taxes  form  a  separate  basis  of  contention  in  this  case.  The 
tax  was  levied  originally  by  virtue  of  a  specinl  statute  applicable  alone  to 
Logan  county,  approved  April  7,  1886.  (1  Acts  of  1886-6,  pages  1212  1317.)- 
That  act  provided  for  the  selection  of  three  sinking  fund  commissioners  by 
the  coanty  court  of  claims,  the  one  of  whom  whose  term  of  office  was  short- 
est being  ex-officie  treasurer  of  the  sinking  fund.  It  directed  the  levy  of  a 
tax  sufficient  to  pay  the  interest  semiannually,  and  to  create  a  sinking 
fund  for  the  ultimate  payment  of  the  bonds  which  had  been  executed  by 
the  county  in  settlement  of  a   railroad  subscription  made  by  it.    The  act 


72  FIDELITY  AND  DEPOSIT  00.  V.  LOGAN  COUNTY. 

provided  that  the  sheriff  should  be  collector  of  this  tax,  for  a  eettlement  hy 
the  sheriff  with  the  sinking  fund  commiEsloners,  and  that  be  should  pay  the 
taxes  collected  by  him  on  account  of  the  railroad  debt  to  the  sinkinff  fund 
treasurer  at  certain  intervals.  What  happened  is,  the  sheriff  collected  these 
taxes  and  paid  them  over,  some  part  of  them  for  each  year,  to  the  treasurer 
x)f  the  sinking  fund.  But  he  never  paid  all  collected  or  collectable  by  him 
Xor  any  one  year  within  the  time  specified  in  the  act,  or  at  all.  Nor  did  he 
-«ver  settle  his  accounts  for  those  taxes  with  the  sinking  fund  commission- 
ers, nor  were  commisgioners  appointed  for  that  purpose  by  the  fiscal  court. 
He  made  no  settlement  whatever  of  his  railroad  tax  with  the  fiscal  court. 
If  he  settled  with  the  treasurer  of  the  sinkinfc  fund,  such  settlement  is  not 
produced  nor  accounted  for,  though  various  settlements  of  the  treasurer's 
accounts  made  annually,  stating  that  he  had  received  so  much  from  the 
sheriff  on  account  of  taxes  collected  by  him,  and  indicating  some  sort  of 
settlement  or  accounting  between  him  and  the  sheriff  by  which  the  amount 
■due  by  the  sheriff  for  such  years  was  arrived  at,  are  shown  in  the  record. 
It  is  the  contention  of  appellant  that  these  treasurer's  settlements— of  his 
own  accounts,  not  the  sheriffs  —  when  received  by  the  fiscal  court  and  ordered 
to  record,  were  conclusive  againsc  the  county  of  the  state  of  the  sheriff's 
accounts  for  each  of  the  years  for  the  railroad  taxes  collected  or  collectable 
by  him.  The  treasurer  of  the  linking  fund  did  not  charge  the  sheriff  with 
any  penalties  or  Interest  in  his  so-culled  settlements.  Thepe  alleged  settle- 
ments between  the  treasurer  of  the  sinking  fund  and  the  sheriff  are  not 
binding  upon  the  county,  nor  conclusive  in  any  sense  of  the  state  of  the 
sheriff's  accounts.  In  the  first  place,  there  was  no  authority,  statutory  or 
otherwise,  for  the  treasurer  of  the  sinking  fund  to  make  such  settlements. 
If  the  commisFioners  were  authorized  to  do  so,  they  did  not.  In  the  next 
place,  the  treasurer's  settlement  of  his  own  accountg,  which  was  confirmed 
by  the  county  court  and  approved  by  the  fiscal  court,  merely  recited  what 
€ums  he  had  received  from  Ihe  sheriff.  The  further  statement  thau  the 
sheriff  owed  so  much  and  no  more  in  addition,  was  wholly  outside  of  the 
scope  of  the  treasurer's  own  accounts,  and  formed  no  part  of  his  settlement. 
The  confirmation  of  the  report  on  this  point  meant  no  more  than  that  the 
treasurer  bad  received  only  the  sums  charged  against  him  in  the  settlement 
as  having  been  paid  by  the  sheriff. 

Appellee  contends,  and  the  circuit  court  so  adjudged,  that  the  act  of  188A 
was  supnrseded  by  the  Constitution  of  IhUl,  and  sections  1833  to  1885,  passed 
in  conformity  thereto,  creating  the  fiscal  court,  and  regulating  the  matter 
of  levying  and  collecting  county  taxes. 

Prior  to  the  Constitution  of  1891  the  county  court,  or  the  county  court  of 
claims  as  it  was  sometimes  called  to  distinguish  it  from  the  county  court 
presided  over  by  the  county  judge  alone,  had  jurisdiction  of  the  fiscal  affairs 
•of  the  county.  Under  the  present  Constitution,  and  sections  1883-1894, 
Kentucky  Statutes,  sole  and  exclusive  jurisdiction  is  given  the  fiscal  courts 
of  the  several  counties  of  the  levy  and  collection  of  the  county  taxes  for 
whatever  purpose  they  may  be  imposed.  If  the  debt  were  created  under  a 
previous  general  or  local  act.  it  remained  an  obligation  of  the  county  till 
discharged.  Xo  subsequent  statute  could  impair  its  validity.  Yet  it  was 
within  the  power  of  the  legislature  to  change  the  method  and  time  of  col~ 
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lecfcing  taxes  for  paying  the  debt.  It  was  also  competent  to  change  the  rate 
of  taxation,  and  regulations  affecting  penalties  for  nonpayment  of  taxes,  as 
well  as  nil  matters  pertaining  to  tax  collectors*  liabilities  and  duties,  so 
long  as  the  change  did  not  impair  the  obligation  of  the  contract  by  which 
the  original  debt  was  created.  When  the  legislature,  by  sections  1888  to 
1886,  Kentucky  Statutes,  made  it  the  duty  of  the  fiscal  court  to  levy  the 
tax,  and  to  provide  for  its  collection  and  proper  application,  as  well  as  the 
manner  and  time  of  its  collection,  those  provisions  must  be  deemed  as 
creating  a  new  and  comprehensive  system  of  law  on  the  subject,  supersed- 
ing preceding  general  and  local  statutes  coTerlng  the  same  subject.  Al- 
though section  1883  of  Kentucky  Statu t-es,  as  compiled  by  Carroll,  contains 
what  might  seem  to  be  a  prohibition  against  the  levying  of  taxes  to  pay  off 
railroad  bonded  indebtedness  and  interest,  yet  It  must  be  read  in  connection 
with  section  1889,  which  does  authnrl/e  the  levying  of  taxes  to  pay  off  all 
debts  existing  prior  to  September  28,  1819,  the  date  of  the  adoption  of  the 
new  Constitution.  Section  1882  was  adopted  first,  by  several  months,  though 
both  it  and  section  1830  were  adopted  by  the  same  legislature.  Section  1882 
limits  the  imposition  of  a  tax  to  not  more  than  60  cents  on  the  8100,  and 
91.60  poll  for  county  purposes.  No  part  of  this  tax,  it  seems,  was  intended 
to  be  applied  to  the  payment  of  railroad  bonded  debts  and  interest.  But 
section  1839  permits,  as  does  section  157  of  the  Constitution,  the  levy  of  nn 
additional  sum  for  the  purpose  of  ciischargifig  all  debts  incurred  prior  to 
September  28,  1891 

Section  188 K  Kentucky  Stfitutes.  makes  the  sheriff  the  collecting  officer  of 
all  county  taxes,  if  he  execute  bond  therefor.  It  fixes  his  compensation, 
though  it  Increases  it  as  compared  to  that  iillowed  by  the  special  act  of  lh80. 
Section  1886,  Kentucky  Statutes,  applies  to  the  collection  of  county  taxes 
the  same  penalties  for  nonpayment  both  as  to  the  taxpayer  and  the  collect- 
ing officer,  as  pertain  to  State  taxes.  It  also  makes  county  taxes  due  at  the 
same  time  as  State  taxes.  The  local  act  of  1886  had  different  provisions  on 
these  subjects.  The  taxes  were  due  at  different  periods,  and  the  penalties 
were  not  the  same  for  their  nonpayment,  so  far  as  the  ace  applied  to  the 
collecting  officer.  We  think  the  Kentucky  Statutes  were  intended  to  cover 
All 'these  matters,  and  to  do  away  with  the  irregular  and  special  proceed- 
ings previously  existing.  One  of  the  most  prominent  features  of  the  new 
Constitution  is  its  effort  to  establish  a  uniformity  of  the  law  throughout  the 
State.  One  of  the  main  abuses  that  brought  the  convention  into  being  was 
the  great  confusion  arising  from  the  mass  of  special  and  local  statutes  which 
had  been  passed  under  the  old  Constitution.  This  manifest  purpose  should 
be  given  full  effect  in  the  construction  of  laws  passed  to  carry  it  into  force. 
There  is  no  part  of  the  act  of  1880,  concerning  the  collection  of  the  railroad 
tax  in  Logan  county,  not  covered  by  the  present  general  law.  The  appoint- 
ment of  sinking  fund  commissioners,  and  the  exercise  of  duties  to  be  per- 
formed by  them,  are  not  prohibited  by  anything  in  the  general  law.  But 
if  it  be  thought  that  there  was  anything  in  the  local  statute  that  gave  the 
county  the  right  to  avail  itself  of  the  service  of  commissioners  for  its  sink- 
ing fund,  which  by  the  general  law  is  not  given,  then  by  the  closing  sen- 
tence of  section  1840,  Kentucky  Statutes,  concerning  the  jurisdiction  and 
powers  of  the  fiscal  courts,  generally,  it  is  provided:  "And  (the  fiscal  court) 
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shnll  have  jurisdiction  of  all  such  other  matters  relating  to  the  levying  of 
taxes  as  is  by  any  special  act  now  conferred  on  the  county  court  of  levy  and 
claims." 

The  existence  of  a  valid  debt  owing  by  the  county,  and  the  express  au- 
thority to  levy  taxes  to  pay  it,  involves  and  allows  the  fight  to  create  a 
sinking  fund  to  meet  the  debt  when  it  matures.  If  it  be  deemed  expedient 
by  the  fiscal  court  to  avail  itself  of  the  services  of  other  persons  as  commis- 
sioners to  hold  and  employ  such  funds  unto  the  day  when  they  may  be  re- 
quired to  discharge  the  debt  for  which  they  have  been  raised,  we  see  nothing 
fn  the  statute  to  prohibit  it.  On  the  contrary,  it  seems  to  be  well  within 
the  expression  in  section  1840,  Kentucky  Statutes,  concerning  the  jurisdic- 
tion of  fiscal  courts,  "to  regulate  and  control  the  fiscal  affairs  and  property 
of  the  county,  *  *  *  and  to  execute  all  of  its  orders  consistent  with  law 
and  within  its  jurisdiction." 

The  act  cf  18*6  making  it  the  duty  of  the  sheriff  to  settle  bis  accounts 
with  the  sinking  fund  commissioners  is  superseded  by  sections  1884  and 
4146,  Kentucky  Statutes,  making  it  his  duty  to  settle  once  each  year,  at  the 
October  term  of  the  fiscal  court,  and  as  often  as  that  court  may  require.  By 
section  1884,  Kentucky  Statutes,  the  sheriff  is  required  to  pay  over  all  taxe» 
and  penalties  collected  by  him  "in  due  time  to  the  proper  party  as  directed 
by  the  court."  Where  there  is  a  oounty  treasurer,  this  must  be  done  every 
sixty  days  without  demand.  (Section  933,  Kentucky  Statutes. )  By  section 
4147  the  sheriff  is  required  to  pay  a  penalty  of  6  per  cent,  on  taxes  collected 
or  collectable,  which  "shall  not  have  been  paid  by  him  on  proper  demand 
to  the  parties  or  funds  entitled  thereto,  on  the  first  day  of  January  in  each 
year  after  he  was  required  to  collect  such  taxes." 

In  this  case  it  appears  that  the  sheriff's  bond  required  him  to  pay  over  the 
money  collected  by  him  as  stipulated  in  the  special  act  of  May,  1886,  which 
was  a  sufficient  designation  by  the  fiscal  court,  so  far  as  the  sheriff  and  his 
surety  are  concerned,  of  the  person  to  whom  to  pay  it.  The  annual  election 
of  a  sinking  fund  commissioner  of  railroad  taxes  is  also  shown.  The  treas- 
urer of  the  sinking  fund  says  he  demanded  of  the  sheriff  the  payment  of  the 
taxes.  There  being  a  person  de.<)ignated  by  the  county  to  receive  the  money 
for  it  from  the  sheriff,  it  was  his  duty,  under  the  statute,  to  pay  it  over  tn 
demand  after  it  was  due.  By  his  failure  to  do  so  he  has  incurred  the  pen- 
alty fixed  by  the  statute.  The  sheriff's  duty  to  pay  over  the  taxes  collected 
by  him  is  not  in  abeyance  till  he  has  settled.  The  settlement  might  precede 
or  follow  the  payment. 

The  circuit  court  in  its  judgment  seems  to  have  proceeded  upon  the  fore- 
going \ynfi\e  in  the  adjustment  of  the  sheriff's  liabilities  for  the  railroad 
taxes.  When  the  whole  of  the  sheriff's  liability  is  ascertained  under  the 
foregoing  principles  it  is  competent  to  reduce  them  to  a  single  sum,  and  to 
render  judgment  for  that  sum,  which  will  bear  interest  from  the  date  uf  the 
judgment.  (Section  8Ji20,  Kentucky  Statutes.)  For  then  penalties  and  in- 
terest already  accrued  are  merged,  as  is  the  principal  adjudged,  into  the 
judgment  for  money,  which  must  bear  interest. 

The  judgment  of  the  circuit  court  is  affirmed  on  the  cross  appeal,  but  is 
reversed  on  the  direct  appeal.  The  cause  is  remanded  thot  a  judgment  may 
be  entered  in  conformity  herewith. 
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CAMDEN  INTERSTATE  BY.  CO.  v.  LEE.  &o. 
(Filed  January  11,  1006— Not  to  be  reported. ) 

1.  Corporations— Merger  of— Judgment  against— In  this  action  appellee 
seeks  to  recover  against  appellants  the  omoant  of  judgments  recovered  by 
them  against  the  Ashland  and  Catlettsburg  Street  Hallway  Co.  which,  after 
these  judgments  were  rendered  and  a  return  of  no  property  found,  was 
merged  in  appellant  company.  The  fact  that  the  former  company  was  in- 
solvent when  the  transfer  was  made  Is  not  a  material  inquiry.  The  rule  is- 
that  where  one  corporation  govs  out  of  existence  by  being  merged  inta 
another,  the  liabilities  of  the  old  corporation  are  enforcible  against  the 
new  one.  just  as  if  no  change  had  been  made. 

2.  Practice— The  fact  that  one  of  the  judgments  appealed  from  has  been 
reversed  does  not  affect  this  appeal.  The  case  must  be  tried  here  as  pre- 
sented in  the  lower  court,  and  sections  767  and  768,  relied  on  by  appellant, 
have  no  application  here  as  they  relate  to  new  matter  to  be  set  up  in  this 
court. 

J.  R.  Brown  for  appellant. 

J.  A.  Scott,  Scott  &  Dinkle  and  P.  K.  Malin  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee,  Warfleld  Lee,  filed  suit  in  the  Boyd  Circuit  Court,  on  March  17, 
IQOO,  to  recover  judgment  against  the  Ashland  and  Catlettsburg  Street  Rail- 
way Co.  for  injuries  sustained  by  him  in  attempting  to  board  one  of  its 
cars,  and  on  February  16,  1001,  recovered  judgment  against  it  for  the  sum 
of  fl.OOO  and  costs,  and  on  June  20,  1001,  had  an  execution  issued  on  the 
judgment,  which  was  returned  no  property  found.  Appellee,  Rosa  Hoff- 
man, filed  suit  against  the  railway  company  on  May  27,  1800,  to  recover^ 
damages  for  ejection  from  a  park  by  the  agents  of  the  company,  and  on 
February  18,  1901,  recovered  judgment  against  it  for  $600  and  costs.  On 
this  judgment  execution  was  also  issued,  and  returned  no  property  found. 

While  these  suits  were  pending  Senator  J.  M.  Camden  bought  n  control- 
lins  interest  in  the  Ashland  Electric  Light  and  Power  Co.,  which  owned  a 
majority  of  the  stock  of  the  Ashland  and  Catlettsburg  Street  Railway  Co., 
and  in  the  summer  of  the  year  1000  he  bought  about  116,000  of  the  remaining 
stock  of  the  street  railway  company  at  60  or  60  cents  on  the  81,  and  made  an 
arrangement  with  the  other  stockholders  by  which  they  agreed  to  take  stock 
in  the  Camden  Interstate  Railway  Co.,  share  for  share,  for  the  stock  they 
held  in  the  Ashland  and  Catlettsburg  Street  Railway  Co.  All  the  stock  In 
the  street  railway  company  being  thus  controlled  by  Cnmden  in  December, 
1000,  a  deed  was  made  by  the  Ashland  and  Catlettsburg  Street  Railway  Co. 
to  the  Camden  Interstate  Railway  Co.  of  all  its  property  and  frauchi.Bes  in 
ooDsideration  of  II.  After  this  deed  was  made  the  stock  of  the  Camden 
Interstate  Railway  Co.  was  delivered  to  the  stockholders  of  the  Ashland 
and  Catlettsburg  Street  Railway  Co.,  who  had  not  sold  to  Camden,  share 
for  share,  as  had  been  agreed.  The  result  was  that  when  Lee  and  Miss- 
Hoffman  obtained  their  judgments  against  the  street  railway  company  their- 
executions  against  that  company  were  fruitless,  and  they  thereupon  filed 
this  suit  against  the  Camden  Interstate  Railway  Co.  and  the  stockholders^ 
in   the  Ashland  and  Catlettsburg  Street  Railway  Co.,  seeking  in  equity 
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xipon  their  returns  of  no  property  found  to  compel  them  to  pay  their  judR. 
ments.  After  preparation  of  the  case  the  circuit  court  entered  a  judgment 
against  Camden  Interstate  Railway  Co.,  from  which  it  appeals  No  final 
Judgment  has  been  entered  as  to  the  stockholders,  and  they  are  not  parties 
to  the  appeal. 

At  the  time  the  conveyance  was  made  by  the  street  railway  coropany  of 
<all  its  property  and  franchises  to  the  Camden  Interstate  Railway  Co.  the 
•capital  stock  of  the  street  railway  company  amounted  to  160,000,  and  It  owed 
debts  amounting  to  over  170,000.  It  had  made  a  mortgage  on  its  property 
4ind  Issued  bonds  to  the  extent  of  175,000,  but  these  bonds  had  not  been  sold; 
they  had  been  used  only  as  collateral  for  the  debts  the  company  owed. 
After  the  purchase  of  the  property  and  franchises  Camden  spent  something 
like  130,000  in  extending  the  line  to  connect  at  Huntington.  W.  V.,  with  a 
line  running  from  Guyandotte  to  Huntington,  the  purpose  being  also  to  ex- 
tend it  across  the  Ohio  river  to  certain  towns  in  Ohio.  It  is  insisted  that 
the  judgment  against  the  Camden  Interstate  Railway  Co.  is  wrong,  because 
the  Ashland  and  Cntlettsburg  Street  Railway  Co.  was  in  fact  insolvent 
when  the  transfer  was  made,  and  must  have  failed  but  for  the  new  arrange- 
ment. We  do  not  think  this  Is  a  material  inquiry.  Camden  paid  for  all  the 
stock  which  he  bought  in  the  street  railway  company  50  or  00  cents  on  the 
f  1.  and  for  the  stock  which  he  did  not  buy  he  issued  stock  in  the  interstate 
railway  company  Fhare  for  share.  The  sum  of  the  transaction  was  that 
Cnniden  either  owned  in  his  own  right  all  the  stock  of  the  street  railway 
•company  by  way  of  purchase,  or  controlled  it  under  contracts  by  which  the 
stockholders  agreed  to  take  stock  in  the  new  company  for  the  stock  which 
they  held  in  the  old,  and  while  he  thus  controlled  all  the  stock  in  the  street 
Tflilway  company,  he  caused  that  company  to  deed  all  of  its  property  and 
frauchlses  to  the  Camden  Interstate  Railway  Co.,  and  thus  the  stockholders 
in  the  street  railway  company  became  stockholders  in  the  interstate  railway 
company.  In  this  way  the  stockholders  in  the  street  railway  company  put 
nil  of  their  property  and  franchises  in  the  hands  of  the  interstate  railway 
•xjompany,  and  became  stockholders  in  that  company  in  lieu  of  the  street 
^railway  company.  By  this  means  the  interRtate  railway  company  swallowed 
oip  or  absorbed  the  street  railway  company. 

While  there  was  no  stipulation  in  the  deed  that  the  new  company  should 
•answer  for  the  liabilities  of  the  old,  the  law  will  not  allow  the  stockholders 
•in  a  corporation  thus  to  change  the  name  in  which  their  property  is  held 
-and  defeat  the  claims  of  creditors.  The  rule  is  that  where  one  corporation 
■goes  entirely  out  of  existence  ly  being  merged  into  another,  the  liabilities 
•of  the  old  corporation  are  enfurcible  against  the  new  one,  just  as  if  no 
•change  had  l)een  made.  (Thompson  on  Corporations,  section  972;  6  Am.  & 
Eng.  Kncy.  of  Law,  818;  10  Cyc,  80fi,  814.) 

It  is  held  by  some  authorities  that  one  corporation  can  not  become  a  per- 
manent shareholder  in  another,  unless  the  right  is  conferred  by  statute, 
•and,  therefore,  the  more  usual  form  of  merging  one  corporation  with 
•another  is  for  the  new  corporation  to  issue  its  own  shares  to  the  stockholders 
-of  the  old  company  in  exchange  for  their  stock  in  that  company.  For  this 
>reason  the  agreements  with  the  stockholders  of  the  old  company  were  all 
miade   in   the  name  of  Camden,  and  the  agreement  was  carried  out   In    hi& 
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name,  he  being  apparently  the  owner  of  the  controlling  interest  in  the  new 
company.  But  the  law  will  not  look  merely  at  the  form  of  the  transaction; 
it  looks  through  the  form  to  the  substance  of  it.  The  sum  of  it  here  was^ 
that  Camden  controlling  the  stock  of  the  old  company,  transferred  its  prop- 
erty to  the  new  and  issued  the  stock  in  the  new  to  take  the  place  of  that  in 
the  old  company.  This  was  not  a  purchase  of  the  stock  of  the  old  company  ; 
it  was  simply  an  absorption  of  the  old  company  into  the  new.  and  the  new 
became  answerable  for  all  the  liabilities  of  the  old  company  which  it  ab- 
sorbed, and  will  not  be  heard  now  to  say  that  the  assets  of  that  company 
were  worthless,  or  that  the  stock,  which  was  selling  at  50  or  60  cents  on  the- 
$1,  was  of  nu  value. 

The  question  of  the  liability  of  the  stockholders  In  the  old  company  is  not 
now  presented,  as  they  are  not  parties  to  the  appeal,  and  no  final  judgment 
has  been  rendered  on  that  branch  of  the  case. 

Since  the  judgment  has  been  rendered  in  the  circuit  court  appeals  pend- 
ing in  this  court  from  the  original  judgments  in  favor  of  Lee  and  Miss- 
Hoffman  have  been  determined.  The  judgment  in  Lee's  case  was  affirmed; 
the  judgment  in  Miss  Hoffman's  case  was  reversed  and  the  cause  remanded 
for  a  new  trial.  Our  attention  is  called  to  this  by  a  plea  filed  in  this  court 
setting  up  the  reversal  of  her  judgment  against  the  street  railway  company. 
By  section  757  of  the  Code  of  Practice,  when  the  appellant's  right  to  prose- 
cute an  appeal  has  ceased  to  exist,  the  appellee  may  move  the  court  to  dis- 
miss the  appeal,  and  by  section  758.  if  the  facts  relied  on  are  not  shown  by 
the  record,  the  appellee  may  plead  them  by  a  verified  answer.  These  are 
the  only  provisions  in  the  Code  allowing  new  matter  to  be  set  up  in  this- 
court,  and  they  have  no  application  in  this  case  as  Miss  Hoffman  U  the  ap- 
pellee. The  case  must  be  tried  here  upon  the  record  as  it  was  presented  to- 
the  circuit  court,  and  the  affirmance  of  the  judgment  here  adds  nothing  to 
its  force,  and  presents  no  obstacle  to  its  being  opened  in  the  circuit  court 
on  account  of  a  defense  arising  since  the  judgment  was  rendered. 

Judgment  affirmed. 


PBEWITT,  COMMISSIONER  v.  SECURITY    MUTUAL   LIFE   INSUR- 

ANCE  CO. 

THE  TRAVELERS  INSURANCE  CO.  v.  PRE  WITT.   COMMISSIONER. 

(Filed  January  19.  1905.) 

Majority  opinion  in  26  Ky.  Law  Rep. ,  1S89. 

Hazelrigg,  Chenault  &  Hazelrigg.  N.  B.  Hays  and  Henry  R.  Prewitt  for 
Insurance  Commissioner. 

Wm.  Marshall  Bullitt  for  Security.  &o.,  Ins.  Co. 

Pirtle,  Trabue,  Doolan  &  Cox  and  Wm.  Bro.   Smith  for  Travelers  Ins.  Co. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Judge  Barker  delivered  the  following  dissenting  opinion : 

Believing  that  the  conclusion  reached  by  the  majority  of  the  court  in  these 
cases  can  not  be  juftifled  either  by  reason  or  upon  /luthority.  I  feel  it  my 
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^uty  to  preeeDt  my  views  in  a  diesentiDg  opinion.  I  do  tbie  with  great 
modesty  and  with  great  reluctance;  the  first  from  solicitude  lest  I  fail  to 
<do  justice  to  the  importance  of  the  subject,  and  the  second  from  my  disin- 
clination to  differ  from  the  opinions  of  those  whose  attainments  I  hold  in  so 
high  esteem. 

The  question  presented  by  these  records  is  whether  a  State  may  enact  a 
^alid  law,  which  shall  present  to  a  foreign  corporation  the  alternative  either 
of  surrendering  its  right,  under  the  provisions  of  the  Constitution  and  laws 
of  the  United  States,  to  remove  to  the  Federal  court  an  action  instituted 
■against  it  by  a  citizen  in  the  State  court,  or  of  not  being  permitted  t-o  do 
business  in  the  State.  The  proper  solution  of  this  question  is  essential  to 
the  orderly  adjustment  of  the  conflicting  spheres  of  our  dual  system  of 
Jurisprudence— National  and  State. 

When  our  complex  form  of  government  was  established  the  national  Con- 
stitution, and  the  laws  enacted  in  pursuance  thereto,  were  made  the  su- 
preme law  of  the  land  (U.  S.  Constitution,  articled);  and  it  must  neces- 
sarily follow,  as  a  logical  and  legal  sequence,  that  whenever  a  Stat4>  law 
•comes  In  conflict  with  a  national  law  the  former  must  give  way,  It  is  void. 
The  statutes  of  the  United  States;-  in  pursuance  of  a  settled  national  policy 
-of  affording  to  citizens  of  each  State  the  means  of  escaping  the  dangers  of 
local  prejudice  In  favor  of  home  litigants,  prescribe  the  conditions  and 
tortus  under  which  such  actions  may  be  removed  to  the  Federal  courts.  This 
U  done  in  the  interest  of  fair  and  impartial  trials,  or,  in  other  words,  in  the 
interest  of  justice. 

The  laws  of  our  Commonwealth  bearing  upon  the  question  under  investi- 
gntion  are  divided  into  two  branches,  although  the  intent  of  each  is  the 
same,  the  divergence  being  merely  in  the  particular  manner  of  enforcing 
the  same  principle  against  different  classes  of  corporations.  Sections  572 
and  673  of  the  Kentucky  Statutes  apply  to  all  foreign  corporations  doing 
business  in  the  State,  except  insurance  companies,  and  are  as  follows: 

"Sectl6ti  572.  If  any  foreign  corporation  shall,  without  the  consent  of  the 
adverse  party,  remove  to  the  Federal  court  any  action  pending  against  it  in 
any  court  of  this  State,  or  institute  an  action  against  a  citizen  of  this  State 
in  a  Federal  court  of  this  State,  such  action  on  the  part  of  the  corporation 
shall  forfeit  its  right  to  transact  or  carry  on  any  business  in  this  State;  and 
such  corporation,  and  any  officer,  agent  or  employe  thereof,  who  shall  there- 
after transact  or  engage  in  any  businesia  or  employment  for  such  corpora- 
tion in  this  State  shall  be  severally  guilty  of  a  niisdenleanor,  and  upon  in- 
dictment and  conviction  in  the  circuit  court  of  any  county  in  which  such 
corporation,  or  any  officer,  agent  or  employe  thereof  transacts  or  engages  in 
any  business,  be  fined  for  each  offense  not  less  than  t500  nor  more  than 
41,000. 

''Section  673.  The  provisions  of  all  charters  and  articles  of  incorporation, 
whether  granted  by  special  act  of  the  general  assembly  or  obtained  under 
any  general  incorporation  law,  which  aie  inconsistent  with  the  provisions 
of  this  chapter  concerning  similar  corporations,  to  the  extent  of  such  con- 
flict, and  all  powers,  privileges  or  immunities  of  any  such  corporation 
which  could  not  be  obtained  under  the  provisions  of  this  chapter,  shall 
«tand  repealed  on  September  28,  1897;  and  if  the  officers,  managers  or  agent 
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x)f  fluch  corporation  shall,  after  said  date,  ezerolse  aoy  powere,  privileges  or 
Immunities  repealed  by  this  section  or  inconsistent  with  the  provisions  of 
this  chapter,  relating  to  similar  corporations,  or  vebioh  could  not  be  ob- 
tained under  this  chapter,  the  officer,  manager  or  agent  so  offending,  ard 
the  oorporation  for  which  he  acts,  shall  each  be  guilty  of  a  misdemeanor, 
und  lined  foe  each  offense  not  less  than  f  100  nor  more  than  11,000,  and  upon 
the  conviction  of  the  corporation  the  trial  jury  may,  at  their  discretion, 
<]irect  the  forfeiture  of  its  charter  or  articles  of  incorporation,  in  which  case 
the  court  shall  so  adjudge.  After  the  28th  day  of  September,  1897,  the  pro- 
Tisions  of  this  chapter  shall  apply  to  all  corporations  created  or  organised 
under  the  laws  of  this  State,  if  said  provisions  would  be  applicable  to  them 
if  organized  under  this  chapter." 

The  statute  applicable  to  foreign  insurance  corporations  is  to  be  found  in 
sections  631  and  683  of  the  Kentucky  Statutes,  and  is  as  follows: 

** Section  681.  Before  authority  is  granted  to  any  foreign  insurance  com- 
pany to  do  business  in  this  State  it  mast  file  with  the  commissioner  n  reso- 
lution adopted  by  its  board  of  directors,  consenting  that  service  of  process 
upon  any  agent  of  such  company  in  this  State,  or  upon  the  commissioner  of 
insurance  of  this  State,  in  any  action  brought  or  pending  in  this  State, 
«ba]l  be  a  valid  service  upon  said  company;  and  if  process  is  served  upon 
the  commissioner  it  shall  be  his  duty  to  nt  once  send  it  by  mail,  addressed 
to  the  company  at  its  principal  office;  and  if  any  company  shall,  without 
the  consent  of  the  other  party  to  any  suit  or  proceeding  brought  by  or 
against  it  in  any  court  of  this  State,  remove  said  suit  or  proceeding  to  any 
Federal  court,  or  shall  institute  any  suit  or  proceeding  against  any  citizen 
of  this  State  in  any  Federal  court,  it  shall  be  the  duty  of  the  commissioner 
to  forthwith  revoke  all  authority  to  such  company  and  itb  agents  to  do  busi- 
ness in  this  State,  and  to  publish  such  revocation  in  some  newspaper  of 
general  circulation  published  in  the  State. 

'* Section  633.  Licenses  to  agents  of  foreign  companies  must  be  renewed 
annually  in  the  same  manner  as  original  licenses,  upon  a  finding  by  the 
^xjmmissioner  that  the  company  represented  by  the  agent  has  fully  complied 
with  the  law,  and  maintains  its  required  capital  or  reserve;  and  whoever 
solicits  and  receives  application  for  insurance  on  behalf  of  any  insurance 
company,  or  transmits  for  any  person  other  than  himself  an  application  for 
insurance,  or  a  policy  of  insurance  to  cr  from  such  company,  or  advertises 
that  he  will  receive  or  transmit  the  same,  or  who  shall,  in  any  manner, 
directly  or  indirectly,  aid  or  assist  in  transacting  the  insurance  business  of 
any  insurance  company,  shall  be  held  to  be  an  agent  of  such  company 
within  the  meaning  of  this  article,  anything  in  the  policy  or  application  to 
the  contrary  notwithstanding;  and  any  person  acting  as  the  agent  of  any 
oompany  within  the  meaning  of  this  section,  without  first  proouring  and 
having  a  license  from  the  oommisioner  to  act  as  such  agent,  or,  after  Kuch 
license  has  expired,  been  su8x>ended  or  revoked,  or  who  shall  procure  any 
premium  or  obligation  therefor  by  fraudulent  representations,  shall  be 
•deemed  and  held  guilty  of  a  misdemeanor,  and  upon  conviction  for  such 
offense  shall  be  fined  not  less  than  $60  nor  more  than  1100  for  each  offense. " 

The  question  involved  here  was  presented  for  adjudication  in  this  State 
for  the  first  time  in  Commonwealth  v.  East  Tennessee  Coal  Co.,  97  Ey.,  238, 
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and  Commonwealths.  Jellico  Goal  Co.,  Id.,  246.  These  cases  arose  under 
section  672  of  the  Kentucky  Statutes,  the  two  corporations,  as  their  names 
Import,  beinfir  coal  companies.  The  opinions  in  both  were  delivered  by  the 
court  through  Judge  Eastin,  and  contain  a  learned  and  thorough  discussion 
of  the  question  at  bar.  In  both  section  672,  which,  as  said  before,  applies 
to  foreign  corporations  (except  iusurnnce)  doing  business  in  the  State,  was 
held  to  be  void,  because  in  contravention  of  the  Con.stitutlon  and  laws  of 
the  United  States.  These  cases  are  both  practically  overruled  by  the  opin- 
ion of  the  majority,  although  this  has  not  been  done  in  express  language; 
the  court,  as  it  seems  to  me,  unsuccessrully  seeking  to  distinguish  them 
from  the  cases  at  bar,  and  in  so  doing  inadvertently,  of  course,  misstating 
the  question  involved  in  them.  The  following  is  the  language  of  the  opin- 
ion with  reference  to  the  case  containing  the  reasoning  on  the  constitutional 
question:  "The  case  of  Commonwealth  v.  East  Tennessee  Coal  Co..  P7  Ky., 
288,  did  not  involve  the  revocation  of  a  license  granted  by  the  State,  but 
was  in  effect  similar  to  Barron  v.  Burnside,  above  cited,  being  a  proceeding 
to  impose  a  fine  on  the  defendant  after  it  removed  a  case  from  the  State 
court. ' ' 

Judge  Eastin  commences  his  opinion  with  the  following  language:  "This 
appeal  involves  the  constitutionality  of  section  672  of  the  Kentucky  Statutes, 
which  is  in  these  words,  to  wit:"    *    «    *    Then,  after  citing  section  672,  he 
said :    "Under  this  provision  of  the  statutes  this  action  was  brought  by  appel- 
lant in  the  Whitley  Circuit  Court  for  the  purpose  of  having  it  judicially  de- 
clared that  appellee  had  forfeited  its  right  to  carry  on  business  in  Kentucky, 
and  of  enjoining  it  from  doing  so.    In  the  petition  it  Is  alleged  that  appellee 
is  a  foreign  corporation,  created  by  the  laws  of  the  State  of  Tennessee,  but  en- 
gaged for  several  years  past  in   carrying  on  business  in  Whitley  cpunty  in 
this  State,  and  that  on  May  14,  1894,  it  had,  by  proper  proceedings,  procured 
the  removal  from  the  Whitley  Circuit  Court,  of  an  action  therein  pending 
against  it,  to  the  Federal  court  sitting  at  Frankfort,  Ky. ,  on  the  alleged 
ground  that  said  suit  involved  a  controversy  between  citizens  of  different 
States,  and  that  this  was  done  without  the  consent  of  the  adverse  party  to 
said  action.    It  is  further  alleged  that  by  this  action  appellee  has  forfeited 
its  right  to  carry  on  business  in  this  State,  but  that,  notwithstanding  thia 
fact,  it  is  still  engaged  in  carrying  on  its  business  in  Whitley  county,  Ken- 
tucky, and  tlie  court  below  is  asked  to  decree  the  existence  of  the  alleged 
forfeiture  and  to  enjoin  appellee  from  further  continuing  its  said  business 
in  Kentucky." 

So  that  the  court  are  mistaken  in  supposing  that  the  case  explained  sim- 
ply involved  the  imposition  of  a  fine.  It  was  nothing  more  or  less  than  a 
proceeding  to  revoke  the  license  or  right  to  do  business  in  Kentucky  of  a 
foreign  corporation  for  the  sole  reason  that  it  had  exercised  its  privilege  of 
removing  an  action,  instituted  against  it  by  a  citizen  of  this  State,  to  the 
Federal  court.  In  principle  the  questions  involved  there  and  here  are  iden- 
tical. With  this  question  before  it  the  court  there  held  that  section  679 
was  unconstitutional,  after  a  review  of  all  the  Federal  decisions  on  the  sub- 
ject. The  opinion  concludes  in  these  words:  "From  this  review  of  the  de- 
cisions of  the  Supreme  Court  of  the  United  States  it  would  seem  that  ther(% 
is  no  longer  any  question  as  to  the  invalidity  of  legislation  saoh  as  this  act 
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we  are  now  coDslderlng.    Those  declsioDS  establish  the  doctrine  that  this-; 
right  of  remoTal  Is  a  coDEtltntiooal  privilege  conferred  by  the  Constitution  i 
and  laWs  of  the  United  States  nx>on  every  citizen  of  a  State,  foreign  to  the- 
State  In  which  the  suit  is  brought,  which  would  clearly  embrace  all  foreign^ 
corporations ;  and  any  legislation  on  part  of  the  State,  by  which  it  is  pro- 
posed or  designed  to  take  away  that  privilpge,  even  under  the  power  of  the  • 
Scale  to  fix  the  terms  upon  which  the  corporation  may  enter  that  State,  for.- 
the  purpose  of  doing  business,  is  unconstitutional  and  void.     In  accordance*- 
with  these  views  we  adjudge  that  section  572  of  the  Kentucky  Statutes  la 
unconstitutional,  and  that  the  demurrer  of  appellee  to  the  petition  flled^; 
against  it  by  appellant  was  properly  sustained." 

The  case  of  Commonwealth  v.  Jellico  Coal  Co.  did  involve  the  right  ta^ 
fine  a  foreign  corporation  for  removing  an  action  instituted  against  it  by  a 
citizen  of  the  State  to  the  Federal  court,  and  the  right  to  Impose  this  fine 
was  denied  uppn  a  simple  question   of  procedure  under  the  statute;  how- 
ever, the  court  did  not  rest  here,  but,  after  deciding  the  case  adversely  to. 
the  Commonwealth  on   the  first  ground,  said:  *    *    *  ''But,  in  addition  to^ 
this,  aud  for  the  reasons  fully  set  forth  in  the  opinion  this  day  delivered  in. 
the  case  of  Commonwealth  v.  East  Tennessee  Coal  Co.,  ante,  page  246,  with, 
which  this  api)eul  was  heard,  it  Is  the  opinion  of  this  court  that  the  section* 
of  the  statute  above  referred  to  is  in  condlct  with  the  Constitution  and  lawa 
of  the  United  States,  and,  therefore,  void." 

So  that  It  is  plain  that  this  court,  as  then  constituted,  were  of  opinioD 
that  section  57S  was  unconstitutional,  and  under  its  provisions  neither  a 
fine  could  be  imposed  fcrr  a  violation  of  its  terms,  nor  the  right  to  do  busi- 
ness by  a  foreign  corporation  prevented  in  a  direct  proceeding  had  for  that 
purpose. 

These  cases,  and  especially  the  first  one,  so  far  as  the  principle  involved  is 
concerned,  are  identical  with  that  in  the  case  at  bar.     Of  course  I  recognize 
the  inutility  of  pointing  out  a  conflict  between  older  and  later  opinions  of 
the  same  court  on  the  same  question ;    the  last  is  always  the  law.     But  I 
deeply  regret  that  an  opinion  showing  such  painstaking  labor  and  learnings 
as  does  that  in  Commonwealth  v.  East  Tennessee  Coal  Co.,  should  receive 
DO  better  fate  at  the  hands  of  the  court,  as  at  present  constituted,  than  to 
be  silently  ignored,  or,  worse  still,  should  only  have  been  thought  worthy 
of  a  casual  line,  which  wholly  misstates  the  question  involved.     But  there 
are  cases  which  can  not'be  so  lightly  thrust  aside,  being  the  utterances  of 
tbe  Supreme  Court  of  the  United  States,  which  is  the  final  expositor  of  all 
questions  arising  under  the  Constitution  and  the  laws  of  the  United  States. 
The  question  in  hand,  so  far  as  I  am  advised,  was  adjudicated  by  the  Su- 
preme Court  of  the  United  States  for  the  first  time  in  Insurance  Co.  v. 
Morse,  87  U.  S.  (dO  Wall. ),  445.    This  case  went  up  from  tbe  State  of  Wlscon- 
Bin  under  a  statute,  the  pertinent  part  of  which  is  as  follows:  "It  shall  not 
be  lawful  for  any  fire  insurance  company,  association  or  partnership,  in- 
co9pM«ted  by  or  organized  under  the  laws  of  any  other  State  of  tbe  United 
States,  or  any  foreign  government,  for  any  of  the  purposes  specified  in  thia 
act,  directly  or  indirectly  to  take  risks  or  transact  any  business  of  insurance 
iD  this  State  unless  possessed  of  the  amount  of  actual  capital  required  of 

vol.  27—6 
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similar  companies  formed  under  tbe  provisions  of  this  act;  and  any  sncb 
company  desiring  to  transact  any  such  business  as  aforesaid  by  any  agen^ 
I  'or  agents  in   this  State  shall  first  appoint  an  attorney  in  this  State  on 

^whom  process  of  law  oan  be  served,  containing  an  agreement  that  such  com- 
pany will  not  remove  the  suit  for  trial  into  the  United  States  Circuit  ConrI 
'OT  Federal  courts,  and  file  in   the  office  of  the  secretary  of    tate  a   written 
Instrument,  duly   signed  and  sealed,  certifying  such  appointment,  which 
Irhall  continue  until  another  attorney  be  substituted." 

The  question  arose  in  this  way :  The  Home  Insurance  Co.  of  New  York 
having  been  sued  in  Wisconsin  by  a  citizen  of  that  State,  undertook  to  re- 
move the  action  under  the  Federal  statute  to  the  Federal  court.  This  was 
resisted  because  the  company  had  agreed,  in  compliance  with  the  statute 
«bove  quoted,  not  to  remove  such  actions  to  the  Federal  courts,  and  this 
fact  being  established,  the  State  court  refused  to  permit  the  removal,  and 
entered  judgment  on  final  hearing  against  the  company.  The  Supreme 
Court  of  the  United  States,  on  writ  of  error,  reversed  the  Supreme  Court  of 
Wisconsin,  and  returned  the  case,  with  directions  to  grant  the  removal  in 
-accordance  with  the  prayer  of  the  petition.  This  was  done  on  two  grounds : 
First,  that  the  agreement  was  void  at  common  law; and,  second,  it  was  void 
because  it  was  in  contravention  of  the  national  Constitution,  and  statutes 
passed  pursuant  thereto,  permitting  the  removal  in  question.  The  court 
said  (page  468):  "We  are  not  able  to  discover  in  this  case  any  countenance 
ioT  the  statute  of  Wisconsin  which  we  are  considering. 
"On  this  branch  of  the  case  the  conclusion  is  this;, 

"1st.  The  Constitution  of  the  United  States  secures  to  citizens  of  another 
State  than  that  in  which  suit  is  brought  nn  absolute  right  to  remove  their 
cases  into  the  Federal  court  upon  compliance  with  the  terms  of  the  act  of 
1789. 

"2d.  The  statute  of  Wisconsin  is  an  obstruction  to  this  right,  and  Is  re- 
pugnant to  the  Constitution  of  the  United  States  and  the  laws  in  pursuance 
thereof,  and  is  illegal  and  void. 

"3d.  The  agreement  of  the  insurance  company  derived  no  support  from 
an  unconstitutional  statute  and  is  void,  as  it  would  be  had  no  such  statute 
been  passed. ' ' 

The  case  of  Doyle  v.  Continental  Insuiance  Co.  afterwards  went  up  from 
the  Supreme  Court  of  Wisconsin  to  the  Supreme  Court  of  the  United  States 
'  on  a  different  phase  of  the  same  statute.     In  that  case  the  insurance  com- 

pany removed  the  cause,  and  the  State  authorities  undertook  to  revoke  the 
license  to  do  business  in  the  State  for  this  violation  of  the  statute.  The 
company  instituted  a  suit  In  equity  for  an  injunction  restraining  the  secre- 
tary of  state  from  this  alleged  wrongful  act.  A  temporary  restraining  order 
was  entered,  and  upon  final  hearing  was  made  perpetual.  On  appeal  the 
Supreme  Court  held  that  the  foreign  insurance  company  was  without  rem- 
edy under  the  circumstances,  and  that  the  State  could  revoke  the  license 
even  under  an  unconstitutional  law.  There  can  be  no  doubt  that  the  opin- 
ion in  this  case  fully  sustains  that  of  the  majority  in  the  case  at  bar,  and 
if  it  still  expresses  the  law  my  brethren  are  correct  in  the  conclusion  they 
have  reached  in  the  cases  under  consideration.  But  afterwards  the  case  of 
Barron  v.  Burnside,  181  U.  S.,  186,  came  on  for  adjudication,  and  involved 
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«  still  different  pbrase  of  a  similar  statute.  This  case  arose  in  Iowa,  under 
«  statute  not  differlnfi;  in  principle  from  any  of  the  statutes  hereinbefore 
stated  or  dieoussed.  The  law  denounced  a  line  against  any  foreign  corpora- 
tion doing  business  in  Iowa  without  a  permit  or  license  sections  8  and  4 
iieing  as  follows : 

"Section  8.  Any  foreign  corporation  sued  or  impleaded  in  any  of  the 
-courts  of  this  State  upon  any  contract  made  or  executed  in  this  State,  oi  to 
he  performed  In  this  State,  or  for  any  act  or  omission,  public  or  private, 
-arising,  originating  or  happening  in  the  State,  who  shall  remove  any  such 
-cause  from  such  State  court  Into  any  of  the  Federal  courts  held  or  sitting  in 
this  State,  for  the  cause  that  such  corporation  is  a  nonresident  of  this  State 
•or  a  resident  of  another  State  than  that  of  the  adverse  party,  or  of  local 
prejudice  against  such  corporation,  shall  thereupon  forfeit  and  render  null 
-and  void  any  permit  issued  or  authority  granted  to  such  corporation  to 
transact  business  in  this  State;  such  forfeiture  to  be  determined  from  the 
record  of  removal,  and  to  date  from  the  date  of  filing  of  the  application  on 
which  such  removal  is  affected,  and  whenever  any  corporation  shall  thus 
forfeit   its  said  permit  no  new  permit  shall  be  issued  to  it  for  the  space  of 

three  months,  unless  the  executive  co*2ncil   shall  for  satisfactory  reasons 

« 

•oause  it  to  be  issued  sooner. 

** Section  4.  Any  foreign  corporation  that  shall  carry  on  its  business  and 
transact  the  same  on  and  after  September  1,  1886,  in  the  State  of  Iowa  by 
its  officers,  agents,  or  otherwise,  without  having  complied  with  this  statute, 
and  taken  out  and  having  a  valid  permit,  shall  forfeit  and  pay  to  the  State 
for  each  and  every  day  in  which  such  business  is  transacted  and  carried  on 
the  suns  of  IllJO,  to  be  recovered  by  suit  in  any  court  having  jurisdiction. 
And  any  agent,  officer  or  employe  who  shall  knowingly  act  or  transact  such 
business  for  such  corporation  when  it  has  no  valid  permit  as  provided  herein 
ahall  be  guilty  of  a  misdemeanor,  and  for  each  offense  shall  be  fined  not  to 
'exoeed  $100r  or  imprisoned  in  the  county  jail  not  to  exceed  thirty  days,  and 
pay  all  costs  of  prosecution." 

The  Chicago  &  Northwestern  Ballruad   Co.  was  an   Illinois  corporation 
•doing  business  in  Iowa  without  the  permit  or  license  required  by  the  stat- 
ute.    One  of  its  engineers  was  arrested  and  fined  for  carrying  on  the  busi- 
ness of  the  corporation  when  it  had  no  permit  to  do  business  in  the  State. 
When  this  case  came  to  the  Supreme  Court  both  of  its  former  adjudications 
•on  this  subject  were  reviewed,  and  the  conclusion  reached   that  the  whole 
statute  was   void,    because  of  the  unconstitutionality  of  that  part  which 
undertook  to  prohibit  foreign  corporations  froni   removing  causes  against 
thera   to  the  Federal  court.     On  the  subject  of  Doyle  v.  Continental  Insur- 
ance Co.,  after  thoroughly  discussing   it,  the  court  said   (pa^el99):   **The 
point  of  the  decision  seems  to  have  been  that,  as  the  State  had  granted  the 
ilcense,  its  officers  would  not  be  restrained  by  injunction,  by  a  court  of  %he 
United  States,  from  withdrawing  it.    All  that  there  is  in  the  pase  beyond 
this,  and  all  that' is  said  in  the  opinion  which  appears,  tu  be  in  coufilct  with 
^h^  adji^dication   in  Insurance  Co'  v.'HorEe,  must  be  re'garcjled.  as  uot  in 
Judgment." 

I  differ  from  the  majority  in  construing  this  language  of  the  opinion.    It 
ms  to  me  that  it  was  meant  to  overrule  the  opinion  then  under  review. 
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ADy  other  ooDclueion  would  make  it  meanlnglesB.  There  is  no  doubt  tut- 
that  zhe  Iowa  statute  applied  to  the  foreign  insurance  company  in^olTed  ii> 
the  litigation.  Mr.  Justice  Blatchford  opens  his  opinion  with  the  follow- 
ing sentence:  "The  statute  manifestly  applies  to  the  Northwestern  Railway 
Co.  as  an  Illinois  corporation;"  so  that  if  the  statute  i^as  valid  the  pro- 
ceeding against  the  oiTending  engineer  was  also  valid,  as  there  was  .no  ques- 
tion in  the  opinion  as  to  the  uonunission  of  the  acts  which  contravi^ued  tbe- 
statute.  The  court  concludes  its  review  of  the  two  ca^es  in  the  following 
language:  "In  both  of  the  cases  referred  to,  the  foreign  corporation  had 
made  the  agreement  not  to  remove  into  the  Federal  court  suits  to  lie  brought 
against  it  in  the  State  court.  In  the  present  case  no  such  agreement  has 
been  made,  but  the  locomotive  engineer  is  arrested  for  acting  as  such  in  the 
employment  of  the  corporatiuu.  because  it  has  refused  to  stipulate  that  it 
will  not  remove  into  the  Federal  court  suits  brought  against  it  in  the  State- 
courts,  as  a  condition  of  obtaining  a  permit,  and  consequently  has  not  ob- 
tained such  permit.  Its  right,  equally  with  any  individual  citizen,  to  re- 
move into  the  Federal  court,  under  the  laws  of  the  United  States,  such  suits 
as  are  mentioned  in  the  third  section  of  the  Iowa  statutes  is  too  flmily 
established  by  the  decisions  of  this  court  to  be  questioned  at  this  day;  and 
the  State  of  Iowa  might  as  well  pass  a  statute  to  deprive  an  individual  citi- 
zen of  another  State  of  his  right  to  remove  such  suits.  As  the  Iowa  statute 
made  the  right  to  a  permit  dependent  upon  the  surrender  by>the  foreign  cor- 
poration of  a  privilege  secured  to  it  by  the  Constitution  and  laws  of  the 
United  States,  the  statute  requiring  the  permit  must  be  hf  Id  to  be  void.'* 

The  inherent  infirmity  of  the  majority  opinion  lies  in  the  effect  it  gives 
to  an  unoonstitutional  statute.  The  Supreme  Court,  in  the  case  of  Norton 
V.  Shelby  County,  118  tJ.  S.  Uep.,  44)),  on  this  spbject,  says:  **An  uncon- 
stitutional act  is  not  a  law;  it  confers  no  right;  it  imposes  no  duty;  it 
affords  no  protection;  it  creates  no  office;  it  is,  in  legal  contemplation,  as- 
inoperative  as  though  it  had  never  been  passed." 

In  Crioley's  Constitutional  Limitations  (page  188)  it  ie  said:  '*Whena 
statute  is  adjudged  to  be  unconstitutional  it  is  as  if  it  has  never  been. 
Rights  can  not  be  built  up  under  it;  contracts  which  depend  upon  It  for 
their  consideration  are  void;  it  constitutes  a  protection  to  no  one  who  has 
acted  under  it,  and  no  one  can  be  punished  for  having  refused  obedience  to> 
It  before  the  decision  was  made. ' ' 

If  thiu  be  the  law,  then  so  much  of  the  statute  under  consideration'  as  is 
admitted  to  be  unoonstitutional  is  as  if  it  had  never  been  enacted  by  the 
legislature.  Where,  then,  is  the  warrant  of  the  insurance  commissioner  for 
the  revocation  of  the  licenses  in  these  oases?  It  is  no  answer  to  say  that  if 
a  State  may  refuse  to  permit  a  foreign  corporation  to  do  business  in  the 
State,  or  to  arbitrarily  revoke  its  license  so  to  do  (or,  in  other  words,  revoke 
it  for  no  reason),  that,  therefore,  it  may  do  this  for  an  invalid  reason,  or 
under  the  authority  of  an  unconstitutional  statute.  A  State  oan  only  speak 
through  its  laws,  and  if  the  law  is  invalid,  then  the  State  has  not  spokeD 
at  all.  The  Commonwealth  has  not  undertaken  to  prevent  foreign  .corpora- 
ttons  from  doing  business  in  the  State,  or  to  revoke  their  license  so  to  do 
"for  no  reason,"  or  arbitrarily;  it  has  said  to  its  insarance  oommlaaloner 
that  he  must  grant  foreign  insurance  pompApies  license  to  transact  busfaieaa 
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In  tbls  State  when  they  comply  with  certain  requirements,  and  that  he 
must  reToke  this  license  If  they  remote  to  the  Federal  court  a  suit  against 
them  by  a  citizen  of  the  State.  Now  this  latter  part  of  the  statute  Is  con- 
ceded to  be  fold,  being  In  contraTentlon  of  the  laws  of  the  United  States, 
therefore.  In  reading  the  statute  It  must  be  omitted,  and  when  this  Is  done 
we  find  no  warrant  for  the  potion  of^  the  commissioner.  To  Illustrate  this, 
take  a  pen  and  erase  from  the  face  of  the  statute  those  parte  which  are 
admitted  to  be  invalid,  and  then  It  will  present  Its  legal  attitude  towards 
foreign  corporations;  and  nothing  will  be  left  which  authorizes  the  revoca- 
tion of  the  license.  Of  course  this  view  is  predicated  upon  the  theory  that 
the  statute  is  separable,  and  that  the  valid  part  may  be  segregated  from 
the  Invalid.  If  this  can  not  be  done,  then  the  whole  statute  is  void,  and 
there  is  no  law  whatever  on  the  subject,  and,  as  a  consequence,  still  less 
authority  (if  that  were  possible)  for  the  revocation. 

Nj  practical  difference  can  be  pointed  out  between  the 'statutes  of  Wlscon. 
ain,  Iowa  or  Kentnoky  on  the  subject  under  discussion.  They  were  all 
-enacted  for  the  same  purpose,  and  even  the  vertiage  is  remarkable  in  its 
similarity.  In  the  case  at  bax  the  corporations  bear  the  same  attitude 
towards  the  laws  of  the  State  of  Kentucky  as  did  the  corporation  toward 
the  laws  of  the  State  of  Iowa,  and  the  analogy  is  complete  when  the  licenEe 
is  revoked  by  the  commissioner,  for  a  corporation  whose  license  is  revoked 
Is  in  precisely  the  same  relation  towards  the  law  as  one  which  never  had  a 
license.  If  this  be  so  (and  it  seems  axiomatic),  of  what  avail  Is  the  conclu- 
sion of  the  majority,  if  it  results  that  the  revocation  of  the  license  is  a  meie 
brutum  fnlmen,  and  that  the  State  is  unable  to  invoke  the  vindicatory  i)art 
of  the  statute  because  of  itfl  invalidity?  Is  so  fine  a  distinction  worth  the 
drawing?  It  seems'  to  me  this  must  be  answered  in  the  negative.  And  yet 
this  Is  the  precise  result  of  the  revocation  of  the  insurance  commissioner  in 
these  cases  if  the  opinion  in  Barron  v.  Burnside  expresses  the  law. 

The  opinion  of  the  majority,  as  said  heretofore,  is  not  only  contrary  to 
authority,  but  also  to  reason.  The  policy  of  the  national  law  under  dis- 
cussion is  to  place,  as  far  as  possible,  a  citizen  of  one  State  engaged  in  liti- 
gation with  a  citizen  of  another  State  on  a  plane  of  equality  before  the  law; 
in  other  words,  to  make  it  possible  that  the  stranger  may  defend  his  prop- 
erty or  rights,  free  from  the  bias  of  local  prejudice  or  passion.  No  disinter- 
ested mind  will  deny  that  this  is  a  Just  policy.  The  question  then  is, 
whether  this  beneficent  policy,  in  the  interest  of  a  fair  and  impartial  trial  to 
the  foreign  citizen,  may  be  nullified  by  a  statute  enacted  for  the  selfish  pur- 
pose of  giving  the  citizen  the  advantage  of  a  trial  close  to  his  home  (to  put 
the  most  favorable  construction  on  it),  without  any  regard  to  the  still 
greater  distance  of  the  stranger  from  his  home,  and  his  inconvenience  on 
that  aoore,  or  of  the  danger  of  his  suffering  from  local  prejudice  or  passion 
in  a  suit  with  the  citizen.  The  State  statute  considers  only  the  convenience 
^f  the  citizen  as  measured  by  the  additional  distance  to  the  place  of  trial 
.after  removal  of  the  case  to  the  Federal  court,  and  Ignores  the  danger  to  the 
foreigner  of  a  miscarriage  of  justice,  on  the  merits  of  the  controversy,  aris- 
ing from  local  prejudice  or  passion  in  the  State  tribunal.  The  existence  of 
«uch  a  statute,  in  Itself,  affords  a  justification  of  the  national  policjr,  as  ex- 
preaaed  in  the  removal  statutes,  If  Luoh-justifleation  were  needed.  ' 
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It  may  not  be  altogether  impertinent  to  the  subject  in  hand  to  Faj,  ii» 
oOnolusion,  \hat  it  would  bei  well  to  remember  that  it  is  a  narrow  and  pro- 
vinolal  \iew,  to  regard  these  national  laws  as  harsh  and  severe  edicts  im- 
posed by  a  foreign  suzerain,  instead  of  benignant  laws  imposed  by  ourselves 
in  the  interest  of  a  broad  and  national  justice;  and  that  in  their  practical 
operation  many  more  of  our  own  citizens  are  benefited  by  them  in  their 
litigation  in  other  States  than  are  inconvenienced  by  them  in  favor  of  citi- 
sens  of  foreign  States  litigating  in  our  Commonwealth. 

For  the  foregoing  reasons  I  dissent  from  the  opinion  of  the  majority  of 
the  court  in  these  cases. 


COMMONWEALTH  v.  DUNCAN,  Ac. 

(Filed  January  11,  1905— Not  to  be  reported.) 

Lien— The  lien  provided  for  in  section  2557,  Kentucky  Statutes,  only  affects 
the  property  of  one  who  knowingly  rents  his  property  for  the  illegal  sale  of 
liquor,  and  in  this  action  the  property  belonging  to  the  seller,  the  demurrer  to 
the  petition  was  properly  sustained   in  an  action  to  enforce  a  lien  upon  it 
fox  the  payment  of  lines  assessed  against  him  for  the  illegal  sale  of  liquor. 

J.  N.  Sharp  and  N.  B.  Hays  for  appellant. 

T.  Z.  Morrow  for  api)ellee8. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Fines  amounting  to  11.550  were  assessed  in  favor  of  the  Commonwealth, 
against  the  appellee,  Joe  Duncan,  under  indictments  charging  him  with 
Belling  liquor  in  violation  of  an  act  approved  May  15,  1884,  which  prohibitect 
the  sale  of  spirituous,  vinous  and  malt  liquors  in  the  counties  of  Knox  and 
Whitley.  The  appellee  failing  to  pay  the  fines,  this,  an  action  in  equity, 
was  instituted  in  the  name  of  the  Commonwealth,  in  which  it  is  averred 
that  there  is  a  lien  upon  the  real  property  of  the  appelles  where  the  liquor 
was  sold  to  secure  the  payment  of  the  fines  and  costs.  A  demurrer  was  sus- 
tained to  the  petition,  and  this  appeal  brings  here  for  review  that  action  of 
the  court. 

It  is  urged  that  section  2657,  Kentucky  Statutes,  gives  the  lien  sought  to 
be  enforced  in  this  case.  In  the  first  part  of  this  section  the  penalty  is  de> 
nounoed  against  one  who  sells,  barters,  loans,  etc.,  liquor  in  violation  of 
law.  There  is  another  part  of  the  section  which  reads  as  follows :  "And 
any  person  who  knowingly  furnishes  or  rents  a  housp,  room,  wagon,  or  any 
conveyance  or  thing,  in  which  spirituous,  vinous  or  malt  liquors  are  8old» 
bartered  or  loaned,  in  violation  of  this  act,  shall,  upon  conviction  thereof, 
be  fined  not  less  than  160  nor  more  than  1100,  and  the  house,  wagon,  vehicle, 
land  or  other  thing  in  which  the  liquors  were  sold,  bartered  or  loaned  shall 
be  liable  for  all  fines  adjudged  against  the  person  selling,  bartering  or  loan- 
ing the  same." 

From  the  averments  of  the  petition  the  house  where  the  liquors  were  sold 
belonged  to  the  seller,  therefore,  he  was  not  a  renter  of  the  premises.  Th&> 
clause  quoted  was  for  the  purpose  of  preventing;  persons  from   knowingly 
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f  OTuishinfp  or  renting  n  houee  or  room  to  one  for  the  purpose  of  selling 
liquoifi  In  violation  of  law.  There  is  no  lien  created  by  statute  upon  prop- 
erty, except  that  of  the  person  who  knowingly  rents  bis  property  for  the 
illegal  uses  mentioned.  The  court  would  be  adding  a  clause  to  the  section 
if  it  should  hold  that  there  was  a  lien  upon  the  property  of  one  who  illegally 
sold  liquors  thereon.  The  court  is  not  concerned  with  the  purpose  of  the 
legislature  in  not  inserting  a  provision  in  the  statute  which  would  give  a 
lien  for  the  fines  sought  to  be  recovered.  The  legislature  thought  it  wise  to 
give  such  a  lien  against  the  property  of  one  who  kncwingly  furnished  o 
rented  property  for  the  illegal  sale  of  liquor  for  only  the  fines  assessed  agains 
the  sailer.  Without  deciding  the  question,  we  have  assumed  the  section  of 
the  statute  quoted  applies  to  special  prohibitory  acts,  because  if  it  does  the 
alleged  lien  does  not  exist.  There  are  other  questions  raised  in  the  case 
which  we  do  not  deem  necessary  to  discuss  here,  because  the  conclusion  we 
have  reached  obviates  the  necessity  of  a  consideration  of  them. 
The  judgment  is  affirmed. 


TUDOR  V.  COMMONWEALTH. 

(Filed  January  11,  1905— Not  to  be  reported.) 

Attorneys  at  law— Procedings  to  disbar— A  lawyer  should  never  be  dis- 
barred upon  testimony  of  a  doubtful  character,  and  in  this  action  the  prose- 
cuting witness  admitting  that  appellee  had  rendered  him  legal  services,  his 
testimony  sustains  appellee's  in  that  the  latter  testified  that  the  witness 
owed  him,  and  that  the  amount  paid  was  a  payment  upon  that  debt. 

Tobias  Gibson  and  Hobbs  &  Farmer  for  appellant. 

X.  B.  Hays,  Loraine  Mix,  John  R.  Allen  and  Samuel  M.  Wilson  for  ap- 
pellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Based  upon  the  affidavit  of  R.  E.  Smith  an  information  was  filed  against 
the  appellant,  S.  M.  Tudor,  for  the  purpose  of  disbarring  him  as  an  attorney 
at  law.  There  is  really  but  one  charge  sufficiently  a\ erred  against  appel- 
lant, and  that  may  be  stated  by  a  quotation  from  the  finding  of  the  court» 
which  is  as  follows:  ''The  court  finds  from  the  evidence  that  the  defendant, 
S.  M.  Tudor,  an  attorney  at  law  of  the  bar  of  Fayette  county,  has  been,  and 
is,  guilty  of  malpractice  as  an  attorney,  and  of  conduct  such  as  is  unbecom- 
ing and  improper  in  an  attorney  at  law,  and  that  renders  him  unworthy 
and  unfit  to  be  or  remain  an  attorney  at  law,  in  that,  after  being  employed 
by  one  M.  A.  Pharls  to  prosecute  and  to  aid  in  the  prosecution  of  one  R.  F. 
Smith  upon  the  charge  of  obtaining  money  under  false  pretenses,  as  charged 
in  the  information,  and  while  he  was  so  employed,  and  after  said  prosecu- 
tion had  been  instituted,  and  while  same  was  still  x)ending,  the  said  S.  M. 
Tudor,  as  the  court  finds  from  the  evidence,  entered  into  an  agreement  with 
said  R.  E.  Smith,  whereby,  in  consideration  of  flO,  agreed  to  be  paid  by 
said  Smith  to  said  Tudor,  and  of  which  |o  was  in  fact  then  and  there  paid 
to  him,  snid  Tudor  agrreed  and  undertook  to  have  said  criminal  proceeding 
dismissed  and  no  prosecution  had  against  said  Smith." 
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We  do  not  reach  the  same  conolusion  that  the  lower  oourt  did  on  the  quee- 
tlon  of  fact.  If  Tndor  was  employed  by  Pharls  to  represent  him  In  th€ 
prosecution,  and  be  accepted  money  from  Smith  in  consideration  that  he 
T>70uld  dismiss  it,  be  was  thereby  guilty  of  malpractice,  and  should  for  that 
reason  have  been  suspended  from  practicing  or  disbarred,  as  the  court 
thought  proper  under  all  the  facts  of  the  case.  The  charge,  if  at  all,  must 
ha^e  been  sustained  by  the  testimony  of  B.  E.  Smith,  who  confesses  his 
own  shame  a'nd  wrongdoing  in  an  effort  to  gratify  his  ill-will  towaid  the 
•appellant,  not  to  conserve  the  morals  of  the  community,  or  to  uplift  the 
legal  profession.  Tudor  says  that  Smith  owed  him  a  fee,  and  that  the 
money  was  paid  on  that,  and  not  for  the  purpose  stated  by  Smith.  Smith 
4idmitted  that  Tudor  had  rendered  legal  services  for  him.  In  this  respect  he 
sustains  Tudor.  While  it  was  unfortunate  for  Tudor  that  he  collected  his 
~fee  at  the  time  and  under  the  circumstances  detailed,  still  we  can  not  find 
from  the  evidence  that  he  used  the  prosecution  for  the  purpose  of  aiding 
him  in  the  collection  of  his  fee.  He  did  not  look  up  Smith  and  demand  his 
fee,  but  Smith  admits  that  he  sought  and  obtained  the  interview  with 
Tudor  at  which  time  he  says  Tudor  was  guilty  of  the  wrongdoing.  We  do 
not  think  that  Smith's  evidence  sustains  the  charge  against  Tudor.  The 
•court  should  never  disbar  a  lawyer,  and  thus  deprive  him  of  his  chosen  pro- 
fession, and  perhaps  his  only  means  of  a  livelihood,  on  testimony  of  a 
doubtful  character. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


WOLFORD  V.  STEELE. 

(Filed  January  11,  1905— Not  to  be  reported.) 

Contracts  for  the  sale  of  mineral  rights— Fraud— Evidence — The  evidence 
conducing  to  show  that  appellee  was  seventy-four  years  of  age,  in  infirm 
health  and  illiterate:  that  the  mineral  rights  were  worth  much  in  excess  of 
the  amount  appellant  agreed  to  p:iy  for  them;  that  appellee  had  another 
tract  of  land  which  was  the  one  he  thought  he  was  selling,  the  mineral 
rights  in ;  that  he  was  Induced  by  the  nephew  of  appellant,  who  was  a  secret 
partner  of  appellant's  in  the  transaction,  to  go  over  to  appellant's  house 
where  the  conveyance  was  signed,  and  there  given  whisky,  the  lower  court 
Improperly  adjudged  a  specific  performance.  The  purchase  money  paid 
should  be  returned  appellee  and  the  action  dismissed. 

Boscoe  Yanover  and  J.  F.  Butler  for  appellant. 

James  M.  Boberson  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

-Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellee,  R.  Steele,  in  the  Pike  Circuit 
Court  for  a  specific  performance  of  a  contract  for  the  sale  to  him  by  appel- 
lant of  all  the  coal  and  other  mineral  rights  underlying  two  hundred  acres 
of  land  in  Pike  county,  Kentucky.  The  consideration  for  the  conveyance 
was  160  cash  in  hand  paid,  and  the  agreement  on  the  part  of  Steele  to  pay 
91.50  per  acre  for  the  mineral  rights  as  soon  as  the  land  could  be  surveyed. 
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By  the  terms  of  the  contract  Steele  was  to  have  Ingres^  and  egress  over  and 
under  the  land  for  the  purpose  of  mining  and  marketing  the  coal  and  min- 
erals, with  the  right  to  build  tramroads,  railroads  and  switches,  and  erect 
tipples  and  other  buildings  necessary  to  mine  coal  and  minerals,  with  tim- 
ber for  all  mining  purposes,  atid  with  ther  right  to  trse-Mone  and  water  for 
mining  purposes. 

Among  other  defenses  appellant  set  up  the  f^t  that  he  was  seventy-four 
years  of  age,  of  infirm  health,  and  without  any  education  whatever,  being 
unable  either  to  read  or  write;  that  he  did  not  agree  to  sell  and  convey  the 
mineral  rights  under  the  land  described  in  the  petition,  and  the  contract 
tiled  an  exhibit  herewith,  but  that  his  agreement  was  to  sell  to  appellee  the 
mineral  rights  under  two  hundred  acres  of  land,  the  most  of  which  was 
other  than  the  land  described ;  that  he  did  not  agree  to  allow  his  vendee  the 
right  to  build  tipples,  houses  and  railroads  od  his  land,  or  to  allow  him  the 
unlimited  right  tu  take  timber  for  the  purpose  of  oi)eratlDg  the  mine;  that 
the  contract,  after  it  was  written,  was  not  read  to  him  In  whole,  and  was  a 
fraud  in  the  way  It  was  written;  that  R.  D.  Wolford,  who  worte  the  con- 
tract, was  his  nephew,  and  was  a  silent  partner  with  Steele  in  the  purchase 
of  the  mineral  rights  in  question:  that  this  fact  was  concealed  from  him, 
and  that  he  would  not  have  permitted  his  nephew  to  write  the  contract  had 
he  known  thnt  he  was  interested  in  the  bargain;  that  the  coal  and  mineral 
rights  described  in  the  petition  and  contract  were  worth  many  times  the 
sum  of  11.60  per  acre;  thnt  the  contract  was  a  fraud  upon  his  rights,  and 
does  not  represent  the  true  .'igruement  between  him  and  appellee. 

The  evidence  shows  thnt  the  mineral  rights  under  the  land  in  question 
are  far  more  valuable  than  the  contract  price,  being  worth  anywhere  from 
t\o  to  f25  pf^r  acre;  that  appellant  is  an  old,  infirm  and  ignorant  man,  un- 
used to  the  ways  of  the  world;  that  his  nephew,  D.  F.  Wolford,  is  an  edu- 
cated, bright,  wide-awake  real  estate  agent;  that  just  prior  to  the  transac- 
tion here  involved  he  was  engaged  in  buying  up  the  mineral  rights  of  the 
surrounding  land  for  a  foreign  corporation  or  company,  and  thnt  he  entered 
into  an  arrangement  with  the  appellee,  Steele,  by  which  the  mineral  rights 
under  the  land  in  question  were  to  be  purchased  of  appellant,  the  title  to  be 
held  by  Steele,  but  of  which  Wolford  was  to  be  nn  equal,  but  secret,  part- 
ner. In  pursuance  of  this  agreement  Wolford  gave  appellant's  son  |6  to 
bring  him  (appellant)  over  to  Wolford's  house,  a  distance  of  three  or  four 
miles.  There  appellant  was  given  a  drink  or  two  of  whisky,  and  the  trade 
was  made,  being  reduced  to  writing  by  the  nephew,  and  witnessed  by  him. 
It  is  admitted  that  D.  F.  Wolfoid  desired  to  keep  the  fact  that  he  was  a 
partner  secret,  the  reason  being  given  by  him  that  he  did  not  desire  his 
company  to  know  that  he  was  buying  this  veiy  valuable  tract  of  mineral 
land  on  his  own  acoount. 

We  think  the  evidence  shows  that  the  land  was  far  more  valuable  thnn 
the  average  mineral  land  in  the  neighborhood,  there  being  five  dUtlnct 
«eam8  of  coal)  one  above  the  other,  in  the  same  hillside,  several  of  them  ex- 
ceedingly valuable;  and  this,  doubtless,  was  the  reason  that  the  well-in- 
formed real  estate  agent  was  anxious  to  acquire  title  to  himself,  and  to  keep 
the  matti r  secret  from  his  employer;  at  any  rate,  he  was  buying  his  old 
iinole*8  property,  and  wrote  the  contract  without  acquainting  him  with  his 
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interest  in  the  transatftion.  Of  necesaitj,  his  aged  relative  relied  upon  him 
with  more  confidence,  he  l^eing  disinterested,  than  if  he  were  one  of  the 
purchasers. 

The  evidence  as  to  whether  the  writing  sets  forth  the  real  contract  is  very- 
conflicting.  Appellant  and  his  son  swear  positively  that  it  does  not; 
whereas  Steele  and  D.  F.  Wolford  are  equally  positive  in  their  testimony 
that  it  does  truly  show  the  contract  as  made.  Ordinarily,  where  the  evi- 
dence is  so  nearly  equiponderant,  we  would  leave  the  chancellor's  oonclu- 
sion  on  the  facts  undisturbed;  but  we  are  impressed  with  the  belief  that  the 
facts  of  this  case  bring  it  within  the  purview  of  Wollums  v.  Horsley.  93  Ky., 
682,  a  case  very  similar  to  this  in  the  facts  as  well  as  the  legal  proposition 
iuvulved.  In  that  case  we  laid  down  the  principle,  base<l  upon  undoubted 
aathority,  that  we  would  not  specifically  enforce  a  hard  and  unconscionable 
bargain  where  the  ability  and  Icnowledge  of  the  contracting  parties  was  so 
unequal  as  to  result  in  one  being  overreached,  and  his  property  sacrificed 
by  the  inadequacy  of  the  consideration.  In  that  case,  as  in  this,  the  real 
estate  man  was  a  bright,  wide-awake,  alert  trader,  and  the  vendor  an  old, 
uneducated,  afillcted  man,  and,  as  in  this,  the  consideration  was  several 
times  less  than  the  real  value  of  the  property  sold.  We  said:  **A  contract 
ought  not  to  be  carried  into  specific  performance  unless  it  be  just  and  fair 
in  all  respects.  When  this  relief  is  sought  ethics  are  considered,  and  a  court 
of  equity  will  sometimes  refuse  to  set  aside  a  contract,  and  yet  refuse  its 
specific  performance.  *  «  *  The  contract  was  not  equitable  or  reasonabln, 
or  grounded  upon  sufficient  consideration,  and  no  interest  has  arisen  in  any 
third  party.  A  court  of  equity  should,  therefoi*e.  refuse  its  specific  enforce- 
ment, bat  the  appellant  should  have  what  was  in  fact  paid,  with  its  inter- 
est; and  when  this  is  done  his  petition  should  be  dismissed." 

We  do  not  think  that  the  fact  that  nearly  or  quite  all  of  the  purchase 
money  was  paid  dlstinguiiihes  the  case  at  bar  from  that  cited.  In  this,  as- 
in  that,  whatever  has  been  paid  must  be  returned,  with  interest,  and  when 
this  is  done,  the  parallel  between  them  will  be  complete.  Upon  the  author- 
ity of  the  case  cited,  when  this  returns  to  the  circuit  court,  the  purchase 
money  received  by  appellant  should  be  repaid,  with  interest,  and  when  this 
is  done  the  petition  should  be  dismissed. 

Wherc^fore,  the  judgment  is  reversed  for  proceedings  consistent  herewith. 


CAMPBELLSVILLE    TELRPHOXE    CO.  v.    LEBANON,    LOUISVILLE 

AND  LEXIXGL'ON'  TELEPHONE  CO. 

(Filed  January  18,  1905— Not  to  be  reported. ) 

Helm.  Bruce  &  Helm  for  appellant. 

Humphrey,  Burnett  i&  Humphrey  and   Falrleigh,  Straus  &  Fairlelgh  for 
appellee. 

Appeal  from  Marion  Circuit  Court. 

The  following  extension  of  opinion  was  delivered  by  Judge  O'Rear: 

Lest  the  expression  in  the  original  opinion,  that  the  duration  of  the  con- 
tract between  appellant  and  appellee  must  continue  during  the  corporate 
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existence  of  the  t'wo  coinpanjes/  skould  be  n^isleavlliiK,  we  extend  the  opin- 
ion BO  as  to  express  more  clearly  what  was  meant.    The  contract  should 
endure  so  long  as  the  parties  to  it,  and  th^ic  successors  continue  to  main- 
tain an  exchange,  or  public  station  at  the  cities  of  Lebanon  and  Campbells - 
Tille,  or  at  the  intermediate,  point,  of  PhlUipsburg.     Should  either  of  the^ 
parties  elect  to  withdraw  from  the  city  of  Lebanon  or  Campbellsville,  and 
quit  doing  telephone  business  or  operating  public  station  or  exchange  at 
either  of  those  points,  then  the  contract  would  be  terminable  by  that  fact, 
although  the  company  so  withdrawing  might  continue  its  corporate  exist- 
ence, and  do  a  telephone  business  elsewhere.    But  so  long  as  it  exercises  its- 
franchise  in  maintaining  an  exchange  or  public  station  as  a  telephone  cor- 
poration in  the  cities  or  at  the  station  now  served  in  that  community,  they 
must  observe  the  constitutional  requirement  and  maintain  the  connection. 
and  transmit  messages  between  their  respective  lines. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  HAYS'  ADM'R. 

(Filed  January  11,  1905— Not  to  be  reported. ) 

Railroads— Damages— Instructions— ThA   verdict   and    judgment   in   this 
action  for  tS.OOO  for  damages  against  appellant  for  the  killing  of  appellee's- 
intestate  will  not  be  disturbed  where  the  evidence  shows  that  deceased  wn» 
either  on  the  crossing  or  near  it,  so  near  as  for  all  practical  purposes  to  be- 
on  it;  that  It  was  about  dusk.;  that  deceased  stopped  on  a  spur  so  as  t<o  allow 
a  freight  train  to  pass  when  the  engine  with  the  tender  towards  him.  back- 
ing towards  the  publio  crossing,  ran  over  him.    If  signals  were  given  the 
noise  occasioned  by  the  passing  train;  its  exhausting  its  steam;  the  ringing 
of  its  bell  were  well  calculated  to  drown  whatever  sounds  were  made  in  the- 
way  of  warnings  by  those  in  charge  of  the  engine  which  ran  over  deceased. 
Upon  this  state  of  case  the  court  below  was  authorized  to  refuse  an  instruc- 
tion asked  by  appellant,  based  upon  the  idea  that  deceased  was  a  treFpneser. 

Robbins  &  Thomas.  J.  M.  Dickinson   and  Pirtle  &  Trabue  for  appellant. 

H.  T.  Smith  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Armstead  Hays,  a  negro  man,  was  run  over  and  killed  by  one  of  appel- 
lant's engines  in  Fulton,  Ky.,  at  or  near  the  Intersection  of  Walnut  street 
'With  its  right  of  way.  To  recover  damages  for  this  injury  this  action  was: 
Instituted,  it  being  alleged  that  the  accident  was  caused  by  the  gross  negli- 
gence of  appellant's  employes  in  charge  of  the  engine.  The  answer  placed 
In  issne  all  of  the  afiinnative  allegations  of  the  petition,  and  also  contained 
an  affirmative  plea  of  contributory  negligence,  which,  by  consent,  was  con- 
troverted of  record,  thus  completing  the  issues.  A  trial  resulted  in  a  judg- 
ment of  12,000  in  favor  of  appellee  (plaintiff).  To  reverse  the  judgment  based 
on  this  verdict  this  appeal  is  prosecuted. 

The  facta  are  substantially  these:  Fulton  is  a  city  of  some  8.600  or  4.000- 
inhabitants.  Walnut  street  is  one  of  the  public  thotoughfares,  and  is  crossed 
from  north  to  south  by  appellant's  right  of  way.  The  Intersection  made^ 
between  the  street  and  the  right  of  way  was  oconpied  by  appellant's  maiix 
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track  and  a  switch  which  separates  into  two  spurs.  The  three  tracks  are 
spread  out  over  the  intersectlou  in  a  fan-like  shape,  occupying  a  large  part 
of  it.  The  accident  occurred  about  7  o'clock  in  the  evening,  it  being  about 
dusk,  and  just  before  the  electric  lights  of  the  city  were  turned  on.  As 
Armstead  Hays  was  crossing  the  intersection  of  the  street  and  right  of  way 
from  west  to  east  he  encountered  a  lobg  line  of  freight  carfir being  backed 
from  north  to  south  across  the  street,  completely  blocking  the  highway,  and 
forcing  him  to  stop,  which  he  did  on  spur  No.  1.  About  twenty  feet  south 
of  the  crossing  on  spur  No.  1  one  of  appellant's  engines  was  standing  with 
Its  tender  towards  the  point  where  Hays  was  standing,  and  some  fifteen  or 
twenty  feet  from  him.  This  engine  had  been  run  in  on  the  spur  in  order  to 
give  the  freight  train,  which  was  passing  at  the  time,  the  right  of  way  on 
the  main  track,  and  it  was  the  purpose  of  those  in  charge  of  it  to  back  down 
on  the  main  line  as  soon  as  the  track  was  clear  of  the  passing  freight  train. 
Before  the  freight  train  passed  the  point  opposite  to  where  Hays  was  stand- 
ing it  had  cleared  the  switch  further  north,  so  that  the  engine,  by  backing 
down,  could  regain  the  main  track,  and  this  the  employes  undertook  to  do, 
and,  in  so  doing,  backed  over  Hays,  killing  him  instantly. 

The  evidence  shows,  without  contradiction,  that  there  was  no  light  on  the 
tender,  or  any  person  there  to  see  that  the  way  was  clear  as  it  crossed  the 
liighway.     As  to  whether  or  not  the  bell  was  rung,  or  whistle  blown,  before 
the  engine  was  ntarted  on  its  course  the  evidence  is  somewhat  conflicting; 
but  we  are  of  opinion  that  at  least  the  bell  was  tapped   several  times,  and 
perhaps   the  whistle  blown.  At  the  time  this  was  'lone,  however,  the  heavy 
freight  train  was  passing  immediately  In  front  of  Hays,  and  the  bell  on  Its 
-engine  was  being  rung,  and  the  engine   was  exhausting  loudly,  and  these 
rounds,  together  with   those  rumblings  usually  resulting  from  the  iMssing 
of  heavy  trains,  were  well  calculated  to  drown  whatever  sounds  of  warning 
;were  made  by  those  in  charge  of  the  engine  Immediately  prior  to  the  time  it 
started. 

We  can  not  agree  with  learned  counsel  for  appellant  that  the   fact  that 
Hays  stopped   in  front  of  the  passing  freight  train,  although  he  was  stand- 
ing on  the  spur  of  the  track  upon  which  was  the  engine  in  question,  was 
per  se  negligence  on  his  part.     For  the  purposes  of  this  case,  it  may  be  con- 
oeded  that  he  was  some  eight  or  ten  feet  south  of  the  south  crossing  instead 
of  being  precisely  on  it.    The  uncontradicted  evidence  shows  that  the  cross- 
ing of  Walnut  street  and  the  right  of  way  was  one  of  the  most  popular  thor- 
oughfares of  the  city,  and  that  many  people  passed  and  repassed  there  daily; 
that  these  p^i&sers  did   not  always  confine  themselves  to  the  mathematical 
line  of  the  crossings,  but  constantly  quartered  across  the  street  as  conveni- 
ence and  inclination  dictated.    We  think  It  is  immaterial  whether  the  dece- 
dent stood  precisely  on   the  crossing,  or  whether  he  was  a  few  feet  to  the 
south  of  it.    This  was  a  place  which  the  public  constantly  used,  and  appel- 
lant was  bound  by  this  habitual  use  to  expect  persons  to  be  there.    Common 
experience  teaches  that  at  such  crossings  the  traveling  public  is  not,  and 
oan  not  be.  restricted  to  precise  mathematical   liens  in  crossing;  therefore, 
the  decedent  was  not  a  trespasser  so  as  to  bring  him  within  the  principle 
Chat  appellant's  servants  owed  him  no  duty  except  to  refrain  from   Injuring 
him  after  his  peril  was  discovered.     The  tender  of  the  engine  was  within 
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twenty  feet  of  the  orosBiDg;    there  was  no  light  on   It,  and   nothing  to 
attract  the  attention  of  Hays  as  he  stood  waiting  for  the  freight  train  to 
IHI88  so  that  he  could  cross  the  street.    From  their  position  in  the  cab  of  the 
engine  appellant's  servants  could  not  see  a  man  standing  on  the  track 
within  less  than  sixty  or  sizty-flve  feet  from  the  rear  of  the  tender.    This 
was  demonstrated  by  actual  experiment  afterwards:  so  that  when  the  en- 
gine commenced  to  back  across  the  highway    tho^  in  charge  could  not  see 
whether  there  was  any  one  on  the  cros£ing  or  not;  and,  although  they  wpr& 
bound  to  know  that  the  noise  of  the  passing  freight  train  was  calculated  to 
drown  the  signals  given  by  themselves,  they,  without  light  or  an  attendant 
on  the  tender,  backed  over  one  of  the  most  constantly  used  thoroughfares 
in  the  city.    A  glance  at  the  map  filed  with  the  transcript  oonvioces  us  that 
Hays,  as  he  stood  waiting  for  the  passing  of  the  freight  train  with  all  of  its 
noises,  was  in  a  veritable  death  trap   if  the  engine  on  the  spur  commenced 
backing  before  the  freight  train  cleared  the  crossing  in  front  of  him;  and,, 
under  all  the  circumstances  of  this  case,  we  are  impressed  with  the  convic- 
tion that  the  employes  in  charge  of  the  engine  on  the  spur,  taking  into  con- 
sideration the  dusk  of  the  evening,  the  noise  of  the  passing  freight  train, 
the  absence  of  light  on  the  tender,  or  of  an  attendant  there  to  give  warning 
of  danger,  were  guilty   of  at  least  ordinary  negligence  In  running  over  the 
deceased  in  the  manner  in  which  they  did. 

We  have  said  so  often  and  so  uniformly   that  wheie  the  tracks  of  a  rail- 
road run  through  cities,  and  especially  at  public  crossings,  those  in  charge 
of  its  trains  owe  to  the  public  a  vigilant  lookout  to  prevent  accidents  that 
it  is  not  worth  while  to  cite  those  cases  here.    We  do  not  mean  to  in  any- 
wise abate  the  doctrine,  that  one  who  is  unlawfully  or  without  right  on  a 
railroad  track  is  a  trespasser,  and  that  the  corporation  owes  him  nn  other 
duty  than  the  exercise  of  a  reasonable  care  to  avoid  injuring  him  after  his 
peril  is  discovered ;  but  this  doctrine  has  no  place  where  the  accident  occurs 
at,  or  80  near  as  to  be  practically  at,  a  pnblio  crossing  in  a  city.    At  such  a 
place  we  do  not  believe  that  the  operators  of  an  engine  can  back  it  over  the 
crossing  without  some  one  in  charge  who  can  see  the  danger  ahead,  and  so 
control  the  engine  as  to  prevent  injury,  without  being  guilty  of  negligence. 
Let  us  suppose  that  some  misfortune  happened  to  one  at  a  crossing;  that  he 
had  caught  his  foot  in  such  a  way  as  to  be  enabled  to  get  oil  the  track ;  or 
that  his  horse  had  beoome  frightened  and  balked,  and  he  was  unable  to  con- 
trol it;  or  tbfit  any  one  of  a  great  number  of  possible  accidents  of  this  na- 
ture had  occurred;  of  what  avail  then  would  it  have  been  to  have  blown  the 
whistle  or  rung  the  bell,  if  those  in  charge  could  not  see  the  danger  ahead, 
and  those  in  peril  were  unable  to  save  themselves  by  getting  oil  the  track? 
We  think,  under  these  circumstances,  no  one  would  claim  that  the  employes 
were  free  from  negligence,  although  they  had  rung  a  bell  and  given  the 
"hack-up  signal." 

The  same  principle  applies  where  the  circumstances  are  such  that  the  one 
In  danger  either  cf^  nothear  (he. signals  by ^xej^son  of  other  noises  made  by 
the  defendant's  employes  and  cars,  or,  for  the  same  reason,  becomes  con- 
f  oaed  and  does  not  understand  them.  As  the  tender  of  the  engine  was 
turned  towards  the  public  orpssing^with  no  ligbd.eiir  it,  the  passerby,  with* 
out  bis  attention  being  particularly  called  to  it,  would  not  notice  its  pres> 
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«nce,  or  perhaps  would  not  know  it  was  an  engine  at  all,  and  be  certainly 
would  not  expect  it  to  be  backed  along  tbe  switch  o^er  the  public  crossing 
while  a  heavy  train  was  being  operated  along  the  main  line  over  the  same 
crossing.  It  seems  to  us  that  this  act  in  itself  was  negligent,  as  one  so 
caught  between  the  trains,  even  if  he  saw  the  coming  engine,  might  by  the 
confusion  of  fright  and  excitement  be  rendered  helpless.  We  do  not  think 
the  court  erred  in  refusing  to  give  instruction  "D.."  asked  for  by  appellant, 
which  was  based  upon  the  decedent's  *being  a  trespasser  at  the  time  he  was 
killed,  for  the  reason  that  the  evidence  shows  (stating  it  most  favorably  to 
■appellant)  that  he  was  either  on  the  crossing,  or  so  near  it  as  for  all  prac- 
tical purposes  to  be  on  it;  that  the  general  public  often  made  the  same  use 
of  the  right  of  way  as  did  the  decedent,  assuming  him  to  have  been  eight  or 
ten  feet  south  of  the  crossing,  and  appellant's  employes  had  a  right  to  ex- 
pect that  persons  would  at  any  time  be  on  the  right  of  way  near  the  cross- 
ing where  the  decedent,  according  to  Mr.  Bennett's  testimony,  was  stand- 
ing. The  decedent's  standing  there  was  not  a  mere  arbitrary  use  of 
■appellant's  right  of  way,  but  he  was  stopped  there  by  the  freight  train  pass- 
ing along  the  main  track,  and,  as  said  before,  we  think  it  was  negligence 
in  the  operators  of  the  engine  to  have  backed  it  blindly  over  the  public 
crossing  in  the  manner  that  is  conceded  to<faave  been  done  in  this  case.  The 
questions  of  law  arising  from  the  facts  were  folly  and  fairly  presented  by 
the  instructions. 
The  judgment  is  affirmed. 


VOGEL,  &c.  V.  MOORE,  &c. 
(Filed  January  13,  1906— Not  to  be  reported. ) 

1.  Sales  of  merchandise— Where  the  evidence  in  this  action  showed  that 
the  goods  were  sold  in  the  usual  course  of  trade  and  without  other  wairanty 
than  the  law  implies  in  such  sales;  that  the  goods  were  retained  by  the  pur- 
chasers for  about  seven  months,  before  offering  to  return  them ;  that  one  of. 
the  partners  asked  indulgence  on  the  claim,  never  complaining  of  the  goods 
or  offering  to  return  them,  and  ^nost  of  the  goods  being  sold,  it  is  manifest 
that  the  defense  Is  an  afterthought  and  without  merit. 

2.  Evidence— It  was  error  for  the  lower  court  to  exclude  the  testimony  of 
appellant's  salesman,  to  the  effect  that  the  goods  of  which  appellees  complain 
to  him  in  their  store  were  not  a  part  of  those  sold  by  him,  but  were  bought 
by  another  dealer. 

John  W.  Rodman  for  appellants. 

B.  G.  Williams  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellants  on  June  29,  1003,  sued  appellees  in  the  Franklin  Circuit  Court 
for  1*269.81,  balance  due  upon  account  for  merchandise,  coneisthig  of  boots 
and  shoes,  sold  and  delivered  them  in  the  months  of  Auf|[ust.and  September, 
1902. 

The  statement  of  account  filed  with  the  peticion  indicates  that  appellees 
purchased  of  appellants,  August  19.  1902,  a  bill  of  goods  mentioned,  amount- 
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ing  to  9180.86;  September  IB,  1908,  another  of  I188.SH,  and  yet  another  o 
9SH.40  September  15,  190S,  making  altogether  $386.71,  and  appellees  are  cred- 
ited In  the  account  by  126.40,  paid  February  3,  1908,  and  160,  paid  May  18. 
1903,  leaving  unpaid  the  sum  of  8259.81  sued  for.  The  purchase  of  the  fore- 
going bills  of  meichandlee,  as  well  as  the  correctness  of  the  respective 
amounts  charged  therefor,  were  admitted  by  the  answer  of  appellees.  It  is 
averred  in  the  answer  that  in  addition  to  the  several  bills  of  merchandise 
mentioned  in  the  petition  appellees  purchased  of  appellants  two  others,  one 
of  8764.50,  July  11,  and  one  of  8187.90,  August  6,  1908;  that  at  the  time  of 
making  the  order  of  July  11,  1902,  appellees  being  ignorant  as  to  the  quality 
and  workmanship  of  such  boots  and  shoes  as  were  sold  by  appellants,  the 
latter  gave  an  express  warranty  to  the  effect,  first,  that  the  boots  and  shoes 
they  would  lurnlsh  them  should  be  of  first  class  qutllt^  and  workmanship; 
second,  that  they  would  be  satisfactory  to  appellees  and  adapted  to  their 
trade;  third,  that  if  the  goods  were  found  to  be  unsatisfactory  to  appellees, 
and  unsnited  to  their  trade,  appellants  would  take  back  such  of  them  as 
were  not  of  the  quality  warranted,  and  give  appellees  credit  therefor. 

It  was  further  averred  in  the  answer  that  the  boots  and  shoes  furnished 
appellees  by  appellants  under  the  foregoing  alleged  contract  of  sale  and 
warranty  were  discovered  by  appellees  to  be  of  inferior  quality  and  work- 
manship, unsalable  and  unsuited  to  appellees'  trade,  and  consequently  un- 
satisfactory to  them;  that  many  of  the  boots  and  shoes  sold  by  appellees  to 
their  customers  out  of  the  stock  bought  by  them  of  appellants  were  soon  re- 
turned to  them  as  worthless,  and  that  by  reason  of  the  inferior  quality  of 
the  boots  and  shoes  sold  them  by  appellants,  and  their  unsuitablenees  to  ap- 
pellees' trade,  they  were  unsalable,  and  the  bulk  thereof  were  left  upon  their 
hands,  or  had  to  be  sold  at  great  loss,  instead  of  piofit,  whereas  if  they  had 
been  of  the  quality  and  workmanship  represented  by  appellantff  and  suitable 
ior  appellees*  trade,  as  warranted,  they  would  have  readily  sold  in  great 
numbers  and  at  a  profit  to  appellees  of  not  less  than  26  per  cent.,  n mount- 
ing in  the  aggregate  to  $318.75. 

It  was  further  averred  that  at  the  date  of  the  filing  of  the  answer  appel- 
lees had  on  hand  $496.66  worth  of  the  boots  and  shoes  sold  them  by  appel- 
lants, which  they  expressed  a  willingness  to  return  to  appellants.  The 
answer  was  made  a  counterclaim  and  judgment  was  asked  thereon  against 
appellants  for  1651.16  damages  on  account  of  the  alleged  breach  of  warranty 
complained  of.  which  sum  was  made  up  of  the  $818.76,  alleged  loss  of  profits, 
and  $237.41,  the  amount  of  the  difference  between  $496.55,  the  alleged  value 
of  the  unsold  goods  purchased  by  appellees  of  appellants,  and  the  $259.14 
claimed  by  appellants  in  their  petition. 

By  an  amended  answer,  which,  though  objected  to,  appellees  were  per- 
mitted to  file,  they  averred  that  upon  their  discovery  of  the  alleged  defective 
<loality  and  workmanship  of  the  boots  and  shoes  purchased  of  appellants, 
they  offered  to  return  them,  but  that  appellants  refused  to  accept  them.  A 
demurrer  was  filed  by  appellants  to  the  answer  and  counterclaim  as 
amended,  but  overruled  by  the  court,  to  which  they  excepted.  Thereupon 
they  filed  a  reply,  uontroverting  the  material  averments  of  the  original  and 
amended  answer  and  counterclaim.  Upon  the  trial  of  the  issues  thus 
ioimed  the  Jury  returned  a  verdict  for  appellees,  which   In  effect  alluwed 
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only  so  much  of  their  oonnterclalm  for  damages  as  equalled  in  amount  the 
balance  -ot  tS60.14  due  appellants  upon  account  as  claimed  In  the  petition. 
Judgnitont  was  entered  upon  the  verdiot  dismissing  the  petition  and 
allowing  appellees  their  costs.  Appellants  filed  motion  and  grounds  for  a 
new  trial,  but  the  motion  was  overruled,  and  the  reoord  brought  to  this 
oourt  by  appeal  presents  for  our  consideration  the  judgment  and  rulings  of 
the  lower  oourt  complained  of.  We  think  the  trial  court  erred  in  overruling 
the  demurrer  to  the  answer  and  counterclaim  as  amended,  as  the  facts 
stated  therein  do  not  constitute  a  good  defense,  or  cause  of  action  upon  the 
counterclaim. 

It  will  be  observed  that  the  answer  expressly  admits  the  appellees'  indebt- 
edness for  the  amount  claimed  in  the  petition,  and  that  this  amount^ 
td60.14.  is  all  that  remained  unpaid  of  an  indebtedness  of  11,266.00,  con* 
tract«*d  by  them  for  goods  purchased  of  appellants  between  July  11  and 
September  16,  1H02.  It  is  averred  in  the  answer  and  counterclaim  that  |942 
worth  of  the  goods  received  by  appellees  of  appellants  were  purchased  prior 
to  August  19,  1902,  and  that  the  contract  containing  the  alleged  warrantj 
from  appellants  set  out  in  the  answer  was  made  when  the  orders  of  July  11 
and  August  8,  1902,  for  goods  were  made  by  appell^^es.  It  is  not,  however, 
averred  in  the  answer  and  counterclaim  that  the  warranty  of  appellants  ex- 
tended to  or  embraced  the  subsequent  sales  of  goods  of  August  19,  geptem- 
ber  12  and  September  16,  1902,  an<^yet  the  goods  purchased  by  appellees  at 
the  three  sales^  last- named  are  the  goods  for  the  price  of  which  appellants 
sued  in  this  case.  In  other  words,  the  language  of  the  answer  and  oounter- 
claim  seem  to  confine  the  alleged  warranty  to  the  two  sales  of  July  11  and 
August  6,  1902. 

It  is  not  averred  in  the  answer  and  counterclaim  in  what  respect  the  boots 
and  shoes  were  defective,  or  why  they  were  unsalable,  and  the  statement  of 
the  pleaders  that  they  were  not  adapted  to  the  trade,  or  satisfactory  to  ap- 
pellees or  their  patrons,  is  a  mere  conclusion. 

It  is  not  alleged  in  the  pleading  in  question  when  or  in  what  manner  it 
was  to  be  ascertained  whether  or  not  the  boots  and  shoes  purchased  by  them 
of  appellants  were  of  first-class  quality  and  workmanship  and  suited  to 
their  trade.  It  should  have  been  averred  when  these  facts  were  to  be  deter- 
mined whether  by  an  agreed  date,  or  within  a  reasonable  time.  Nor  is  it 
alleged  when  or  how  the  goods  were  to  be  received  by  appellants  or  returned 
to  them  in  the  event  they  were  found  to  be  of  defective  or  of  unsalable 
quality.  Were  they  to  be  shipped  to  appellants,  or  were  the  latter  to  receive 
them  at  appellees'  place  of  business?  It  is  true  the  averment  is  made  that 
when  appellees  discovered  the  defects  in  the  goods  they  notified  appellants 
of  that  fact  and  offered  to  return  them,  but  when  was  the  discovery  made? 
Was  it  within  a  time  fixed  by  the  contract  of  sale,  or  in  a  reasonable  time? 
The  answer  is  silent  on  these  points. 

We  can  not  look  to  the  evidence  for  the  facts  omitted  from  the  answer. 
They  must  be  alleged  beoaovMifaey  are  essential,  and  the  eounterolalm  will 
not  present  a  cause  of  action  without  them.  But  it  will  be  found  that  th*i 
evidence  heard  in  the  trial  threw. little,  if  any,. light  upon  these ^ftoestions; 
that  of  appellees  conduced  to  show  that  many  of  the  boots  and  shoes  sold  by 
them  to  their  customers  did  not  give  satisfaction,  and  were  returned.    It  is 
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not  altogether  certain,  however,  that  thoiw  sales  were  from  the  goods  pur- 
chased by  appellees  of  appellants.  Indeed  there  was  evidence  to  the  effect 
thmt  appellees  while  holding  appellants'  goods  had  other  shoes  purchased  of 
a  different  denier,  which  were  of  very  inferior  quality,  and  all  the  evidenct 
in  behalf  of  appellants  tended  to  show  that  their  goods  sold  appellees  were 
of  good  quality  and  workmanship,  and  such  as  were  adapted  to  the  local 
trade  of  a  country  store. 

While  it  does  appear  that  appellees  at  one  time  in  the  fall  of  1903,  ex- 
pre.ssed  to  appellants'  salesman,  Johnson,  dissatisfaction  with  a  small  lot  of 
goods  shipped  them  by  appellants,  they,  by  Johnson's  direction,  reshipped 
them  to  appellants,  and  the  latter  gave  them  credit  therefor,  amounting  to 
fd6.40.  It  further  appears  that  in  the  latter  part  of  August,  1902,  and  about 
two  months  after  ordering  the  first  bill  of  goods  of  appellants,  appellee 
Moore  paid  to  J.  J.  Vogel,  one  of  the  appellants,  1940  upon  account,  which 
payment  was  made  in  appellees'  store  at  Klmoro,  in  Franklin  county,  as 
Vogel  was  on  his  way  to  Frankfort  from  the  Lawrenceburg  Fair  and  ac- 
cording to  the  testimony  of  Vogel  and  Johnson,  who  was  with  him,  the  ap- 
pellee, Moore,  then  made  no  complaipt  about  the  goods  Eold  his  firm  by 
appellants;  upon  the  contrary,  after  that  time  they  purchased  of  appellants 
two  of  the  bills  of  g(X)ds  to  recover  the  prices  of  which  this  action  was 
brought.  At  the  time  of  the  payment  of  1940  appellees  had  had  about  two 
months'  time  in  which  to  ascertain  the  quality  of  the  goods  theretofore  sold 
them  by  appellants,  and  it  is  not  reat'onable  that  they  would  have  made 
such  a  large  payment,  which  in  fact  amounted  to  about  all  they  were  owing 
appellants  at  the  time,  if  they  were  dissatisfied  with  the  goods,  or  they  were 
not  of  the  quality  represented  by  the  sellers. 

The  evidence  introduced  by  appellants  further  conduced  to  prove  that  the 
goods  sold  by  them  to  appellees  were  purchased  by  the  latter  in  the  usual 
course  of  trade,  and  without  any  ether  warranty  than  that  implied  by  law 
in  such  sales,  and  we  think  the  circumstances  attending  the  following 
sales  support  this  theory.  But  if  it  be  conceded  that  the  purchases  of  goods 
made  by  appellees  of  appellants  were  under  such  a  contract  and  warranty 
as  contended  by  them,  it  not  being  alleged  or  proved  by  appellees  when  the 
quality  of  the  goods  were  to  be  ascertained  by  them  or  when  they  were  to  be 
returned  to  the  sellers  if  found  defective  and  unsuited  to  appellees'  trade,  it 
was  the  duty  of  the  latter,  as  a  matter  of  law,  to  ascertain  these  facts  within 
a  reasonable  time  after  receiving  the  goods,  and  in  like  reasonable  time  to 
return  or  offer  to  return  them.  If  this  was  not  done,  the  law  presumes, 
and  appellants  had  the  right  to  conclude,  that  appellees  were  satisfied  with 
the  goods,  or  if  they  were  not  of  the  quality  and  description  contracted  for, 
that  the  defects  were  waived.  (Dana  v.  Boyd,  2  J.  J.  M.,  594;  O'Bannon  v. 
Rlef,  7  Dana,  820;  Kerr  v.  Smith,  5  B.  M.,  558;  Jones  Bros.  v.  McEwan,  91 
Ky..  373;  Benjamin  on  Sales,  4th  edition,  sections  HOO  to  609. ) 

The  reason  for  this  rule  is  a  sound  and  equitable  one.  It  is  that  "when 
the  vendor  tenders  (or  delivers)  the  goods  in  discharge  of  the  contract  and 
they  do  not  come  up  to  the  stipulation,  if  the  vendee,  after  having  insiieoted 
them,  or  after  having  a  fair  opportunity  to  do  so,  would  reject  them,  the 
vendor,  in  many  cases,  could  comply  with   his  contract  by  delivering  other 
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goods  of  the  contract  description  or  quality ;  or,  in  the  absence  of  such  light 
or  opportunity,  he  would  have  the  opportunity  to  tal^e  charge  of  them  and 
dispose  of  them  himself,  rather  than  confide  the  sale  of  them  to  the  vendee, 
whose  interest  might  be  to  have  recourse  on  the  vendor  and  to  handle  the 
goods  with  that  view  alone,  or  his  business  capacity  might  be  such  that  the 
vendor  would  not  be  willing  to  trust  him.  But  if  the  vendee,  after  inspect- 
ing, or  having  a  fair  opportunity  to  inspect,  the  goods,  were  allowed  to  re- 
ceive them  in  discharge  of  the  contract,  and  then  iiold  the  vendor  responsible 
for  actual  or  supposed  defects  by  exposing  him  to  actions  on  the  warranty 
on  account  of  defects,  but  really  to  cover  losses  resulting  from  short- sigh t«d 
speculation,  or  the  wayward  changes  in  the  market  after  he  had  been  led  to 
believe  that  all  was  satisfactory,  would  be  most  inequitable."  (Jones  Bros. 
V.  McEwan,  supra,  91  Ky.,  873.)  \ 

It  is  disclosed  by  the  record  in  this  case  that  appellees  retained  the  goods 
shipped  them  by  appellants  from  the  time  they  were  received  until  May  19 
of  the  following  year,  a  period  of  about  seven  months,  before  offering  to 
return  them.  On  that  day  appellees  sent  their  attorney, W.  L.  Jett,  to  Louis- 
ville to  see  appellants,  and  he  te.<^tifled  that  he  made  them  a  tender  of  the 
goods  then  on  hand,  amounting  in  ^alue  to  1496,  in  discharge  of  the  debt 
named  in  the  petition,  and  demanded  in  money  the  difference  between  the 
debt  and  the  value  of  the  goods.  This  statement  was  denied  by  appellant, 
J.  J.  Yogel,  and  his  clerk,  they  stating  that  Jett  only  offered  a  compromiFe 
by  paying  their  debt  with  some  of  the  goods  in  appellees'  possession,  which 
they  refused.  But  assuming  that  the  conversation  occurred  as  stated  by 
Jett,  it  is  neveitheless  evident  that  the  offer  to  return  the  goods  came  too 
late. 

During  the  seven  months  they  were  held  by  appellees  all  of  the  goods  ex- 
cept 1496  worth  were  sold  by  them  during  the  month  of  February,  1903.  and 
later  the  appellee,  Moore,  repeatedly  wrote  appellants  begging  indulgence 
upon  the  debt  sued  on,  and  never  once  complaining  in  these  letters  of  the 
goods,  or  offering  to  return  them.  In  fact,  on  May  18,  1903,  the  day  before 
they  sent  Jett  to  Louisville  with  the  offer  to  return  the  goods,  he  paid  ap- 
pellants' Frankfort  attorney  f60  on  his  indebtedness  to  appellants,  and  after 
he  was  sued  mortgaged  the  goods  in  controversy  with  his  entire  stock  to  hit 
brothers,  and  still  later  made  a  deed  of  assignment  of  them  to  his  brothers, 
thereby  putting  it  out  of  his  power  ever  to  return  the  goods.  It  is  maDifert 
from  the  evidence  that  the  defense  interposed  by  the  appellees  to  the  claim 
sued  on  was,  and  is,  an  afterthought,  and  without  merit.  Under  the  uncon- 
tradicted facts  of  this  case  as  presented  by  the  record  the  trial  court  ought 
to  have  held  as  a  matter  of  law  that  the  defense  relied  on  was  not  good,  as 
appellees  were  too  late  in  offering  to  return  the  goods,  and  should  have  per- 
emptorily instructed  the  jury  to  find  for  the  appellants  the  amount  of  the 
debt  sued  on.  It  follows  from  this  conclusion  that  the  instructions  given 
were  improper  and  erroneous. 

The  trial  court  erred  in  excluding  the  testimony  of  the  appellants'  sales- 
man, Johnson,  to  the  effect  that  the  goods  of  which  appellees  complained  to 
him  in  their  *  store  were  not  a  part  of  those  sold  them  by  appellants,  but 
were  bought  by  appellees  of  another  dealer.  The  excluded  testimony  was 
clearly  competent, 
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Wherefore*  the  judgment  Is  reversed  and  cauee  remanded,  with  directioni 
to  the  lower  court  to  grant  appellants  a  new  trial  and  for  further  proceed- 
Ings  consistent  with  this  opinion. 


HALL  V.  CONTINENTAL  INSURANCE  CO.  OF  NEW  YORK. 

•     (Filed  January  17,  1906— Not  to  be  reported.) 

Insurance— Assignment  and  transfer  of  policy— In  this  action  to  recover 
upon  a  policy  of  insurance,  where  it  is  apparent  that  the  agent  undertook  to 
facilitate  the  transfer  of  the  policy  tu  appellant,  and  for  this  purpose  mailed 
him  a  blanlc  application  for  the  consent  of  the  company,  and  that  appellant 
failed  to  sign  and  forward  the  necessary  application,  and  pending  the  nego- 
tiations the  property  burned,  the  court  correctly  awarded  a  peremptory  in- 
struction to  find  for  appellee. 

Bloomfield  &  Crlce  for  appellant. 

W.  M.  Oliver  and  Oliver  &  McGregor  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Mrs.  Eliza  Sanderson  was  the  owner  of  a  farm,  with  a  dwelling  house 
and  other  improvements  thereon,  in  McCracken  county,  Kentucky.  While 
the  title  to  the  property  was  in  her  she  secured  a  five  years'  term  fire  insur- 
ance policy  from  the  appellant  company  on  the  dwelling  and  its  contents, 
the  risk  being  distributed  as  follows :  Three  hundred  dollars  on  the  house- 
hold effects  and  six  hundred  dollars  on  the  dwelling.  The  insured  had  imid 
an  annual  premium  January  1,  1901,  which  kept  the  policy  in  force  until 
January  1,  1902. 

On  October  16,  1901,  she  sold  and  conveyed  the  property  to  appellant,  T. 
E.  Hall,  the  money  consideration  being  part  cash,  lien  reserved  for  the  re- 
mainder:  she  also  agreed  to  assign  the  policy  to  her  vendee.  On  November 
6,  1901,  she  did  assign  the  policy  by  a  writing  on  the  back  thereof,  and  de- 
livered it  to  the  agent  of  the  insurance  company,  Joe  W.  Hughes,  for  the 
purpose  of  having  the  company  consent  to  the  assignment.  Thereupon  the 
agent  entered  into  a  correspondence  with  Hall  on  the  subject,  and  their  let- 
ters constitute  all  the  evidence  of  what  took  place  between  them,  and  are 

as  follows: 

"November  23,  1001. 
••Mr.  Hall,  Mllburn,  Ky. : 

"Dear  Sir— Enclosed  find  application  that  you  will  fill  out,  showing  your 
relationship  to  the  property,  in  regard  to  the  title,  encumbrances,  etc. ;  also 
a  guarantee  that  you  will  pay  the  remaining  installments  as  they  fall  due, 
$9.60  January  1,  1902,  and  January  1,  1908. 

**A8  we  haven't  your  address  we  will  have  to  use  an  indirect  way  of  reach- 
ing you  through  mall.  Very  truly  yours, 

"JOE  W.  HUGHES,  Agent." 

"Milbum,  Ky.,  December  16,  1901. 
"Dear  Sir— Tour  letter  has  been  received.    I  understand  that  part  of  that 
policy  is  on  household  goods.    I  have  nothing  to  do  with  anything  but  the 
liinount  on  the  hovise.    If  it  is  all  right  I  am  willing  to  assume  the  payment 
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of  premium  if  transfer  is  properly  made.    Please  let  me  hear  from  jou  In 
regard  to  the  matter.  Respectfully  yours, 

*'T.  E.  HALL." 

"December  18,  1901. 
••Mr.  T.  E.  Hall,  Milburn,  Ky  : 

"Dear  Sir— Yours  of  the  16th  to  hand.    In  regard  to  the  matter,  I  will  say 

that  in  the  policy  there  is  1500  on  the  dwelling  house,  flOO  smokehouse  and 

$200  on  personal  property  in  dwelling.     Where   the  house   is  occupied    by  a 

tenant  the  rate  is  higher,  and  to  cancel  the  personal  property  of  $900  it  would 

make  the  premium  just  about  the  same  as  if  you  was  t-aking  a  new  policy, 

so  if  you  will  simply  til]  out  the  blanks  and  send  them  to  me,  the  policies 

will  be  properly  transferred  and  forwarded  to  you. 

"Please  attend  to  the  matter  and  oblige, 

"Very  truly  yours, 

"JOE  W.  HUGHES,  Agent." 

"Milburn,  Ky.,  December  12  21-01. 

"Dear  Sir— Answering  your  letter  of ,  will  say,  I  expect  to  occupy  the 

place  after  one  year.     Would  be  willing  to  pay  the  premium  you  demand  for 
ibat  time,  but  no  longer.    Let  me  hear  from  you  at  once,  and  oblige, 

"Yours, 

"T.  E.  HALL.'» 

"December  23.  1901. 
"Mr.  T.  E.  Hall,  Melber.  Ky.  : 

"Dear  Sir— Yours  of  the  21st  to  hand.  Will  say  in  regard  to  policy  No. 
283144-5  saying  that  you  guarantee  the  payment  for  one  year,  that  would 
not  be  be  satisfactory  to  the  company.  The  policy  is  written  to  expire  Jan- 
uary 20,  1904.  HoweTer,  you  have  the  right  to  cancel  the  policy  at  any  time 
you  desire  by  paying  the  company  a  short  term  rate  for  cancellation,  but  I 
will  say  that  from  the  time  you  occupy  the  place  yourself  that  it  will  re- 
duce the  rate  25  per  cent.  I  guarantiee  to  furnish  you  as  cheap  insurance  on 
the  property  as  any  company  would  do. 

"Trusting  that  upon  receipt  of  this  that  I  will  receive  the  necessary  blanks 
filled  out  and  executed  as  I  have  beietofore  sent  you. 

"Y'ours  very  truly, 

"JOE  W.  HUGHES,  Agent." 

On  the  back  of  the  policy,  and  immediately  underneath  the  blanks  pro- 
vided for  the  assignment  by  the  original  insured  and  for  the  consent  of  the 
company  thereto,  is  the  following  stipulation:  "No  local  agent  or  other 
representative,  except  the  general  manager,  has  the  power  to  consent  to  the 
assignment  of  this  policy  or  any  indorcement  thereon. 

•*A11  assignments  or  indorsements  must  be  made  by  the  duly  authorized 
general  manager  of  this  company  at  Chicago,  111." 

It  is  apparent  from  the  correspondence  between  the  agent  and  the  vendee. 
Hall,  that  the  former  undertook  to  facilitate  the  transfer  to  the  latter  of 
the  policy,  and  for  this  purpose  mailed  him  a  blank  application  for  the  oon- 
sent  of  the  company,  together  with  a  statement  showing  bis  relationship  to 
the  property,  its  title  and  encumbrances,  etc. ;  also  a  guarantee  that  he 
would  pay  the  remaining  installments  of  premium  as  they  fell  due.     Th^ 
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correspondence  6i)eak8  for  itself,  and  shows  beyond  question  that  Hall  failed 
to  sign  and  forward  the  necessary  application,  which  wag  required  before 
the  company  would  agree  to  accept  him  as  the  insured  under  the  assign- 
ment.    Pending  the  negotiations  the  house  burned. 

There  can  be  no  question  as  to  the  rule  of  law  that  before  a  policy  of  in- 
surance secured  by  the  owner  of  property  can  be  transferred  or  assigned  to 
his  Yendee  the  consent  of  the  company  must  be  obtained ;  and  this  is  the 
plain  stipulation  on  the  face  of  the  contract  in'volved  in  this  litigation. 
Usually  the  question  of  consent  is  a  matter  of  dispute,  and  very  intricate 
and  troublesome  questions  of  fact  arise  as  to  whether  or  not  the  company 
has  consented.  In  this  case,  however,  there  is  no  such  diflQculty ;  it  Is  not 
pretended  that  the  vendee,  Hall,  ever  had  communication  with  any  agent 
of  the  company,  except  the  oorreepoudence  above  given,  and  this  conclu- 
sively shows,  as  before  stated,  that  he  failed  to  comply  with  the  terms  of  the 
oompany,  and  was  not  accepted  by  it  as  an  insured;  and  that,  therefoie,  he 
had  no  contrfictual  relations  with  it.  The  following  authoii ties  support  the 
views  here  expressed  :  Hays  v.  Continental  Insurance  Co.,  7  Ky.  Law  Rep., 
624  (Superior  Court,  Bowden,  J.);  Green  v.  Kenton  Insurance  Co.,  13  Ky. 
Law  Bep.,  760  (Superior  Court.  Barbour,  J.),  and  Queen  Insurance  Co.  of 
America  v.  Block,  3d  Ky.  Law  Rep.,  636,  Hobson,  J. 

The  facts  above  detailed  appearing  in  the  evidence  of  appellant  (plnintifT), 
the  court  correctly  awarded  a  peremptory  instruction  to  the  jury  to  find  for 
appellee  (defendant)  at  the  close  of  the  testimony  for  appellant. 

The  judgment  Is  affirmed. 


HARMON  V.  STUART. 

(Filed  January  18,  1905— Not  to  be  reported. ) 

Practice— Setting  aside  submission— Where  appellant  had  been  absent  in 
South  America  and  in  England  during  the  period  of  the  litigation,  and  the 
letters  of  his  attorneys  had  failed  to  reach  him  apprising  him  of  its  con- 
dition and  status,  and  reached  this  country  jusc  a  few  weeks  after  the  sub- 
mission, when  he  found  papers  and  memoranda  which  were  of  vital  impor- 
tance to  him  in  hifl  case,  the  ends  of  substantial  justice  require  that  the 
submission  should  be  set  aside,  and  that  he  be  allowed  time  to  take  prrof  to 
enable  him  to  prepare  his  caee. 

J.  M.  Benton  for  appellant. 

Q,  B.  Nelson  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  the  former  appeal  of  this  case  the  judgment  in  favor  of  the  plaintiff 
was  reversed  and  the  cause  remanded  for  a  settlement  of  the  partnership 
between  appellant  and  appellee.  (Stuart  v.  Harmon,  24  Ky.  Law  Rep., 
1829.)  The  mandate  having  been  filed  in  the  lower  court  an  order  of  refer- 
ence was  entered  on  October  34,  1908,  for  the  settlement  of  the  partnership 
as  directed  in  the  opinion.  At  the  February  term,  1904,  the  master  com- 
mlssiooer  filed  bis  report  of  settlement  showing  a  balanoe  in  the  hands  o{ 
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Harmon  due  the  firm  of  129,966. 50.  Both  sides  filed  exceptions  to  the  report 
and  the  oase  was  submitted  on  the  exceptions,  little  proof  having  been  taken 
after  the  return  of  the  case  from  this  court.  On  May  9,  1904,  and  before  the 
case  had  been  heard,  Harmon  filed  the  affidavits  of  himself,  Tazewell  Ellett, 
William  Beckner,  John  Stokes  Adams  and  W.  W.  Weigly.with  four  exhibits, 
and  moved  the  court  to  set  aside  the  order  of  submission  and  permit  him  to 
retake  his  own  deposition  and  the  depositions  of  the  witnesses  named.  In 
these  affidavits  Harmon  showed  that  he  had  been  absent  from  this  county 
during  the  past  twelve  months,  and  had  not  been  advised  of  the  progress  or 
condition' of  the  litigaton.  He  had  just  learned  that  a  settlement  as  to  dia- 
bursements  made  by  him  and  expenses  incurred  was  required. 

On  the  original  hearing  Stuart  produced  a  letter  from  Harmon,  statinR 
that  when  the  deal  was  closed  he  could  show  the  whole  thing  up  through 
the  Union  Trust  Go.  of  Philadelphia.  His  attorney  in  preparing  his  case 
had  written  to  this  trust  company  to  get  the  information  which  It  had,  and 
reoeiving  no  answer  and  Harmon  being  in  South  America,  the  attorney 
went  to  Philadelphia  and  applied  to  the  trust  company  for  the  information, 
but  was  informed  by  it  that  the  officers  of  the  company  had  changed;  that 
they  knew  nothing  about  the  matters  and  were  satisfied  the  papers  had  been 
turned  over  to  the  parties  in  interest.  Shortly  before  the  May  term  Har- 
mon, by  employing  counsel  in  the  East,  had  procured  the  trust  company  to 
look  up  the  papers  and  it  had  found  papers  which  would  enable  Harmon  to 
show  the  court  the  condition  of  the  account,  and  from  these  papers  the 
recollection  of  the  witnesses  whose  depositions  were  proposed  to  be  retaken 
were  unfinished  so  that  now,  with  the  aid  of  the  papers,  he  would  be  able  to 
establish  the  facts  which  theretofore  he  had  been  unable  to  establish.  He 
also  showed  by  the  affidavits  of  Ellett,  Weigly  and  John  Stakes  Adams  that 
he  could  prove  by  them  facts  of  vital  importance  in  his  behalf.  The  court 
overruled  his  motion  to  set  aside  the  submission  and  gave  judgment  against 
him  for  something  over  $13,000,  with  interest  from  January  1,  1887. 

Whether  or  not  the  submission  should  be  set  aside  and  a  further  oppor- 
tunity given  the  defendant  to  take  proof  is  within  the  sound  discretion  of 
the  court,  and  is  to  be  determined  by  it  under  all  the  facts  and  circum- 
stances in  aid  of  substantial  justice.  Harmon  had  been  in  South  America 
and  after  this  in  London ;  the  letters  of  his  attorneys  had  failed  to  reach 
him ;  their  efforts  to  obtain  the  evidence  had  also  failed,  and  when  he  reached 
this  country  a  few  weeks  before  the  May  term,  and  after  the  submission  of 
his  case,  he  succeeded  for  the  first  time  in  finding  the  papers  and  producing 
the  memoranda  which  were  of  vital  importance  to  him  in  getting  his  case 
properly  before  the  court.  In  view  of  the  large  amount  involved  and  the 
importance  of  the  evidence,  and  in  view  of  the  fact  that  Harmon  had  been 
absent  from  this  country  since  the  reversal  of  the  cabe  in  this  court,  and 
that  the  letters  of  his  attorneys  had  failed  to  reach  him,  and  he  was  un- 
apprised of  the  condition  of  the  litigation,  we  think  that  the  ends  of  sub- 
stantial justice  require  that  the  submisKiun  uf  the  case  should  be  set  aside 
and  a  reasonable  opportunity  given  him  to  take  his  proof.  But  in  view  of 
the  length  of  time  the  litigation  has  been  pending,  and  the  fact  that  the  case 
had  be«>n  submitted  on  the  merits  after  a  report  from  the  commissioner  ou 
the  proof  before  the  court,  the  submission  must  be  set  aside  on  the  oondiUuu 
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that  Harmon,  within  thirty  days  after  the  entry  of  the  order,  pay  the  costs  of 
the  action  up  to  May  S,  1904.  If  he  falls  to  pay  the  cottfl  within  that  time 
the  judgment  will  stand.  He  should  he  allowed  Eixty  dtiys  to  take  such 
further  proof  as  he  may  desire,  after  the  payment  of  the  cotit  of  the  action. 

Judgment  re'versed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


MAHAN  V.  DOGGETT. 
(Filed  January  18,  1905— Not  to  be  reported.) 

1.  Damages— Evidence— In  this  action  to  recover  damages  for  the  injury 
to  his  property  by  appellant's  sawmill,  the  evidence  showing  that  the  chute 
that  carried  off  the  dust  was  so  built  as  to  deposit  the  saw  dust  within  a 
few  feet  of  appellee's  lot;  that  finer  particles  of  it  invaded  his  house,  injur- 
ioff  hlfl  furniture,  clothing,  etc.,  killed  his  garden,  it  was  not  improper  to 
penult  the  plaintiff  upon  the  trial  to  prove  that  other  mills  burnt  their  dust 
as  the  tendency  of  this  evidence  was  to  show  that  there  was  another  and  a 
proper  way  to  dispose  of  the  saw  dust. 

2.  Inetructione— An  instruction  telling  the  jury  that  they  should  find  for 
plaintiff  such  sum  in  damages  as  would  compeuFate  him  for  injury  sus- 
tained by  deposit  of  saw  mill  dust  upon  his  premises,  in  injuring  his  trees, 
garden,  furniture,  etc.,  was  not  only  right  as  far  ns  it  went,  but  it  might 
have  gone  further,  and  defined  tbatplaintifi  vvas  not  only  entitled  to  the  use 
of  bis  property,  but  that  he  had  the  right  to  enjoy  it  in  peace  and  comfort. 

R.  C.  Bums  for  appellant. 

R.  It.  Greene  and  Montague  &  Williams  for  appellee. 

Appeal  from  Boyd  Circuit  Court;. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  operates  a  large  steam  sawmill  on  his  lot  in  Catlettsburg,  ad- 
jacent to  the  lot  of  appellee.  Appellee  has  a  dwelling  house  on  his  lot  which 
he  occnples  with  his  family  as  a  residence.  Appellant,  in  disposing  of  the 
■aw  dust  from  his  mill,  built  a  chute  through  which  the  sawdust  was  forced 
by  a  machine,  called  a  cyclone,  creating  a  powerful  draft  by  which  the  saw 
dust  was  thrown  and  scattered  with  great  force.  The  chute  was  so  built  as 
to  deposit  the  saw  dust  within  a  few  feet  of  appellee's  lot.  The  force  by 
which  it  was  driven  was  so  great  that  the  finer  dust  was  scattered  all  over 
appellee's  premises,  and  invaded  his  house,  settled  upon  his  furniture,  car- 
pets, bed  clothing,  wearing  apparel,  upon  the  dishes,  on  the  victuals  that 
were  being  cooked  for  the  family.  It  so  filled  the  f^tmoFphere  that  it  was 
breathed  by  Che  family.  It  settled  upon  bis  garden  and  killed  it.  It  made 
bis  home  almost  uninhabitable  for  a  time.  Appellee  sued  to  recover  the 
damages.    The  verdiut  of  the  jury  gave  him  $500. 

The  allegation  of  the  petition  was  that  appellee's  property  was  worth 
$1,740.  Appellant  complained  that  the  verdict  allowing  appellee  $600  as 
damages  is  excessive.  He  also  complains  that  there  is  no  evidence  whatever 
as  to  the  value  of  appellee's  property.  However,  the  allegation  in  the  peti- 
tion of  its  value  is  not  denied  by  the  answer.  Appellant  also  complains 
Uwt  the  court  erred  in  falUng  to  define  a  correct  measure  of  dauiagesi  ov 
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any  measure  of  damageg,  to  the  jury,  and  that  they  were  conflequently  left 
to  conjecture  in  fixing  them.  In  instructing  the  jury  the  court  told  them 
that  if  they  found  for  the  plaintiff  that  they  would  find  for  him  such  rea- 
sonable sum  in  damages  as  they  may  believe  from  the  evidence  would  com- 
pensate him  for  the  injury  done  to  his  house,  lot,  fruit  trees,  ornamental 
trees,  shrubbery,  grape  vines,  garden,  furniture,  beds  or  clothing,  or  any  of 
it  that  was  injured  by  the  saw  dust  of  defendant's  mill,  being  carried 
through  the  chute  and  caused   to  deposit  or  settle  upon  plaintiff's  property. 

So  far  as  the  instruction  went  it  was  right.  It  stopped  short  of  giving 
the  plaintiff  as  much  as  he  was  entitled  to.  Of  this  appellant,  the  defend- 
ant, can  not  be  heard  to  complain.  The  plaintiff  was  entitled  not  only  to 
use  his  own  property  without  its  being  injured  by  defendant,  but  he  bad 
the  right  to  enjoy  it  in  peace  and  In  comfort,  free  from  such  molestation. 
If  appellee's  complaint  was  true,  and  the  verdict  of  the  jury  found  that  it 
was,  he  was  entitled  to  recover  for  the  discomforts  suffered  by  him  and  his 
family  in  addition  to  the  actual  damage  done  to  his  propeity,  oi  he  was  en- 
titled to  recover  for  such  disoomforti:  even  though  his  property  sustained 
no  actual  damage. 

Appellant's  suggestion  that  the  measure  to  recover  was  the  difference 
lietween  the  rental  value  of  the  property  for  the  length  of  time  that  the 
nuisance  continued,  whether  for  Feveral  weeks  or  months,  and  for  such  sum 
as  would  compensate  the  plaintiff  to  remove  from  his  property  during  that 
time,  is  wholly  untenable.  Appellant's  use  of  his  mill  in  the  manner  in 
which  it  depnsitrd  the  saw  dust  constituted  a  nuisance  to  the  plaintiff's 
premises,  sounding  in  trespass.  It  whs  a  willful  and  high-handed  disregard 
nf  the  rights  of  the  adjacent  property  owner.  All  the  damages  occasioned 
by  it  ought  to  huvv  been  recovered  by  the  injured  party.  The  complaint  is 
also  made  that  the  court  erred  in  admitting  evidence  to  the  jury  that  other 
sawmills  burnt  their  surplus  sawdust  instead  of  scattering  it,  or  depositing 
it  where  it  would  not  become  a  nuisance  in  the  neighborhood.  It  was  ob- 
jected that  this  fact  was  irrelevant.  Its  tendency  was  to  show  that  there 
was  another,  and  a  proper,  way  of  disposing  of  that  article  so  that  it  would 
not  work  an  injury  to  others.  That  fact  was  clearly  relevant  to  have  been 
shown.  The  manner  of  showing  it,  even  though  irregular,  could  not  have 
been  prejudicial  to  appellant  in  this  case.  Jlis  own  witnesses  proved  that 
he  himself  had  had  a  blast  or  furnace  for  consuming  his  own  saw  dust,  and 
rebuilt  another  immediately  after  the  injury  complained  of  in  this  »ilt,  and 
that  that  was  done  because  it  was  the  best  way  of  disposing  of  the  sawdust; 
that  the  acts  complained  of  were  committed  while  appellant's  furnace  for 
burning  the  saw  dust  was  out  of  repair,  and  the  chute  was  only  a  temporary 
affair.  Furthermore,  it  was  such  an  obvious  fact,  and  one  so  well  known, 
that  it  may  be  fairly  presumed  that  a  jury  of  ordinary  intelligence  was 
aware  of  it.  Wo  see  nothing  in  the  record  in  the  nature  of  a  prejudicial 
error  to  appellant's  substantial  lights. 

Therefore,  the  judgment  is  affirmed,  with  damages. 
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GBRMAN-AMERICAN  INSURANCE  CO.  v.   YELLOW  POPLAR  LUM- 
BER CO. 

(Filed  January  18,  1906— Not  to  be  reported.) 

1.  Insurance— Abrogation  of  clause — In  this  action  for  the  recovery  of  in- 
surance upon  appellee's  lumber  there  is  some  conflict  in  the  evidence  as  to 
whether  or  not  what  is  known  as  the  "clear  space  clause"  was  abrogated 
before  the  loss,  but  -the  question  was  submitted  to  a  jury,  who  found  for  ap- 
pellee, and  the  preponderance  of  the  evidence  appears  to  sustain  the  verdict 
on  this  point. 

2.  Authority  of  agent— Where  the  agent  of  an  insurance  company  had  the 
power  to  issue  a  policy  of  insurance  no  reason  can  be  seen  why  be  could  not 
make  a  new  contract  by  annuling  a  space  clause  upon  receiving  additional 
premiums.  A  contract  of  insurance  is  not  within  the  statute  of  frauds.  It 
is  not  necessary  that  it  should  be  in  writing,  it  may  ba  changed  by  parol, 
even  though  the  contract  provides  that  it  shall  only  be  changed  by  writing. 
The  act  of  the  agent  in  abrogating  the  contract  was  not  a  waiver  of  its  pro- 
visions, but  a  new  contract,  and  the  court  below  was  correct  in  so  holding. 

T.  R.  Brown  for  appellant. 

Hager  &  Stewart  and  Robert  L.  Greene  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  upon  two  policies  of  insurance,  appellee  suing 
to  recover  damages  for  loss  occasioned  to,  and  sustained  by,  appellee  by  rea- 
son of  a  fire  occurring  on  September  8,  1900,  resulting  in  the  destruction 
and  loss  of  a  stock  of  lumber  in  its  lumber  yard  at  Scranton,  Ky. 

One  of  the  policies  wns  for  12,500,  dated  21st  day  of  April,  1900,  the  other 
for  1:3,000,  dated  June  7,  1000,  each  extending  for  one  year.  The  issuance  of 
the  policies,  the  company's  authority  to  do  business  in  Kentucky,  and  the 
arithority  of  its  .ngent  at  Ashland  to  issue  policies,  was  admitted  by  appel- 
lant's answer.  The  answer  also  admits  the  description  of  the  property  cov- 
ered by  the  insurance,  notice  of  loss,  proofs  and  acceptance  thereof,  and 
failure  to  pay  for  the  loss.  While  the  answer  denied  total  loss  and  the 
value  of  thp  property  destroyed,  and  denied  the  ownership  by  appellee  of  the 
same,  these  facts  were  proven  on  the  trial,  and  wore  virtually  abandoned  by 
appellant,  and  are  not  urged  as  causes  for  reversal  on  this  appeal. 

Kach  of  the  policies  in  suit  when  issued  contained  what  is  known  in  lum- 
1)er  insurance  as  a  "clear  space  clause, "  appearing  on  slips  annexed  to  and 
foriiiing  a  part  of  the  policy.  The  clause  is  as  follows:  "Warranted  by  the 
assured  that  a  continued  clear  space  of  150  feet  shall  hereafter  be  maintained 
l>etween  the  property  hereby  Insured  and  any  wood  working  or  manufactur- 
ing establishment,  and  that  said  space  shall  not  be  used  for  the  handling  of 
Uimb-?r  thereon  for  temporary  purposes,  tramways,  upon  which  lumber  is 
not  piled,  alone  being  excepted.  But  this  shall  not  be  construed  to  prohibit 
loading  or  unloading  within,  or  the  transportation  of  lumber  and  timber 
products  across,  such  space,  it  being  especially  understood  and  agreed  by  the 
assured  that  any  violation  of  this  warranty  shall  render  this  policy  null  and 
void." 

It  fippears  from  the  petition  that  the  space  named  in  this  clause  was  not 
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inaiDtaiDod  at  the  time,  and  for  some  period  prior  to  the  Are  and  destruction 
of  the  Jumber,  and  in  avoidance  of  the  effect  of  this  clause  it  was  in  sub- 
stance alleged  that  after  the  policies  were  issued  and  delivered  it  was 
ascertained  that  appellee  could  not  maintain  or  keep  clear  the  space  re- 
quired, and  it,  on  or  about  the  16th  day  of  July,  1900,  made  and  entered 
into  an  agreement  and  contract  with  appellant's  agent  at  Ashland,  Ky., 
who  was  authorized  to  make  the  contract,  by  which,  in  consideration  of 
additional  sums  named,  to  be  paid  as  premiums  on  each  of  the  policies, 
*' the  clear  space  clause"  was  abrogated,  and  appellee  was  from  that  date 
not  required  to  maintain  the  clear  space  of  160  feet  around  the  lumber  in- 
sured. It  was  also  agreed  at  the  time  that  appellant's  agent  should  prepare 
a  slip  evidencing  this  contract,  to  be  attached  to  the  policies  and  forward 
,  same  to  the  office  of  appellee,  which,  on  account  of  the  neglect  of  appellant's 
agent,  was  not  done  until  the  day  after  the  fire. 

Appellant,  by  pleading,  denied  such  a  contract,  or  any  contract,  with  refer- 
ence to  the  abrogation  of  the  clear  space  clause,  and  denied  the  power  or 
authority  of  its  agent  to  make  such  a  contract,  and  alleged  that  the  con- 
tracts of  insurance  or  policies  filed  with  appellee's  petition  were  made  and 
accepted  upon  these  terms,  to  wit :  It  was  agreed  between  the  parties  thereto, 
and  made  a  part  of  the  policies,  that  no  officer  or  agent,  or  other  representa- 
tive of  the  insurance  company,  had  power  to  waive  any  provision  or  condi- 
tion of  same,  except  such  provisions  or  conditions  as  by  the  terms  thereof 
might  be  subject  of  agreement  endorsed  thereon,  and  as  to  such  provisions 
or  conditions  it  was  agreed  between  the  parties  that  no  such  officer  or  agent 
or  other  representative  of  the  company  had  power  or  authority  to  waive  such 
provisions  or  conditions,  unless  such  waiver  be  written  upon,  or  attached 
to,  said  policy,  and  that  no  privilege  or  permission  affecting  the  insurance 
under  the  policies  should  exist  or  be  claimed  by  the  insured  unless  so  writ- 
ten or  attached,  and  denied  that  it  or  its  agents  at  any  time  wrote  upon,  or 
attached  to,  the  policies  any  agreement  of  waiver  or  abrogation  of  the  agree- 
ment for  maintaining  the  *' clear  space"  clause,  and  in  apt  terms  denied  all 
allegations  as  to  breach  of  the  contract  of  insurance. 

There  is  some  conflict  in  the  evidence  as  to  whether  or  not  the  alleged 
abrogation  of  the  clear  space  clause  in  the  policies  was  made  before  the  loss. 
The  question  was  submitted  to  the  jury,  and  it  found  in  favor  of  appellee, 
and  we  are  of  the  opinion  the  preponderance  of  the  evidence  sustains  the 
verdict  on  this  point.  The  only  remaining  alleged  error  complained  of  by 
appellant  which  we  deem  necessary  to  notice  is  the  question  whether  or 
not  the  agent  of  appellant  had  the  power  and  authority  to  make  the  con- 
tract referred  to  in  the  manner  stated,  and  bind  the  appellant.  This  court 
has  repeatedly  decided  that  an  agent's  acts  within  the  general  scope  of  his 
authority  binds  his  principal.  (87  Ky.,  385;  90  Ky.,  89;  87  Ky.,  639;  91  Ky., 
a08;  94  Ky.,  lOT;  98  Ky.,  805;  17  Ky.  Law  Rep.,  619;  34  Ky.  Law  Rep,,  67; 
May  on  Insurance,  eections  1;^  and  X44;  Joyce  on  Insurance,  sections  895,- 
S98  and  435. ) 

It  was  proven  that  Davis,  appellant's  agent  at  Ashland,  had  authority  to 
accept  fire  insurance  risks  on  its  behalf,  countersign  and  issue  and  deliver 
its  policies  of  insurance,  renew  risks,  and  collect  and  receive  premiums 
tb^refor;  and  before  the  loss  of  the  property  by  fire  agreed  with  appeUee,  io 
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consideration  of  its  (appellee*s)  agreement  to  pay  therefor  additional  pre- 
miums of  $87.60  on  one  policy,  and  $70  on  the  other,  to  abrogate  and  waive 
the  agreement  as  to  maintaining  the  clear  space  clause,  and  also  agreed 
that  this  abrogation  and  waiver  should  take  effect  and  be  in  force  from  that 
day,  to  wit,  16th  of  Jnly,  1900.    Upon   the  principles  of  the  foregoing  au- 
thorities and  facts  proven  we  find  that  the  agent  of  appellant   was  its  gen- 
eral  agent  in  the  transaction   in  question ;  that  he  made  the  agreement  for 
insurance  to  apply  upon  abolition  of  the  clear  space  clause.    He  represented 
the  appellant  in  effecting  the  insurance  originally,  signed  and  delivered  the 
policies  covering  the  risk   at  the  premium   rate  of  2  per  cent,  on  the  hun- 
dred.   It  was  within  his  power  and  authority  as  agent  to  have  written  the 
insurance,   in  the  first  place,  without  the  ** space  clause"  at  the  premium 
rate  of  6^  per  cent.,  and  having  such  power  we  can  see  no  reason  why  he 
could  not  make  a  new  contract  and  annul  the   space  clause  upon   receiving 
additional  premium    sufQolent  to  make  the  sum  6K  per  cent,  on  the  $100. 
He  oould  have,  by  agreement  with  the  appellee,   anulled  these  policies 
and  immediately  made  another  contract,  either  written  or  verbal,  with  ap- 
pellee, insuring  the  property  for  a  like  amount  for  the  premium  of  6H  per 
cent.,  leaving  out  the  *' clear  space"  clause,  and  the  contract  would  have 
been  binding  upon  api)el]ant.    Appellant  claims  that  this  new  contract  of 
its  agent  is  not  binding  upon  it  because  it  was  not  evidenced  by  a  writing 
endorsed  or  attached  to  the  policies  in  the  manner  required  in  a  printed 
condition  of  the  policy.    A  contract  of  insurance  is  not  within  the  statute 
of  frauds.    It  is  not  necessary  that  it  should  be  in  writing,  and  although  in 
writing,  it  may  be  changed  by  parol,  even  though  the  contract  provides  that 
it   shall  only  be  changed  by  writing.     (Phoenix  Ins.  Go.  v.  Spiers,  &c.,  87 
Ky.,  285;  Baldwin  v.  Fire  Ins.  Co.,  107  Ky.,  856;  Howard  Ins.  Co.  v.  Owens, 
91  Ky.,  199;  Mattingly  v.  Springfield  Fire  and  Marine  Ins.  Co.,  26  Ky.  Law 
Rep.,  — . ) 

In  the  last-named  case  this  court  said:  "A  contract  of  insurance  is  not 
within  the  statute  of  frauds.  It  may  be  oral  as  well  as  in  writing,  and 
although  it  Is  in  writing  like  any  other  contract,  it  may  be  modified  by  a  sub- 
sequent agreement  between  the  parties.  The  fact  that  the  contract  provides 
that  no  subsequent  agreement  shall  be  valid  unless  in  writing  and  endorsed 
on  the  policy,  does  not  change  the  rule,  for  this  part  of  the  contract  stands 
like  any  other  part  of  it,  and  may  be  changed  by  a  subsequent  parol  agree- 
ment, just  as  any  other  provision  of  the  contract  may  be  subsequently  mod- 
ified." 

This  rule  is  supported  by  the  previous  cases  referred  to,  and  by  the  de- 
cisions of  a  majority  of  the  States.  Appellant  relies  very  strenuously  upon 
an  opinion  of  the  Supreme  Court  of  the  United  States,  the  case  of  Northern 
Ins.  Co.  V.  Grand  View,  &c.,  Ass'n,  183  U.  S.,  — .  Deference  and  great  re- 
spect is  always  due  this  exalted  tribunal,  but  in  this  case  it  should  be  borne  in 
mind  that  the  Supreme  Court  was  not  construing  a  provision  of  the  Consti- 
tution of  the  United  States,  an  act  of  congress,  a  treaty,  or  giving  an  ex- 
position of  law  upon  which  its  judgment  would  be  final  and  conclusive 
here  and  elsewhere.  The  court  was  dealing  with  a  question  of  general  juris- 
diction, upon  which  It  was  privileged,  as  this  court  is  privileged,  to  exercise 

an  indep€Qd«ot  ju^gweat.   It  U  qq  q<;^  thing  (or  thU  Qourt  aad  tbe  honvr- 
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able  Supreme  Court  to  be  in  disagreement  iipou  questiouB  of  general  law. 
To  review  the  long  line  of  authorities  in  Kentucky,  and  brluR  them  in 
accord  with  the  conclusion  reached  by  the  Supreme  Court  of  the  United 
States  in  the  case  quoted  above  would  be  to  confess  previous  inability  of 
this  court  to  make  and  declare  the  law  governing  the  rights  and  responal- 
liilities  of  insurance  companies  and  their  patrons  in  this  State.  This  would 
amount  to  an  abdiction  of  duty  by  the  supreme  judicial  power  of  this  State. 
We  xefer  to  a  few  cases  in  distinct  opposition  to  the  holding  of  the  Supreme 
Court  in  that  case:  German -American  Ins.  Co.  v.  Norris,  100  Ky.,  83; 
Queen  Fire  Ins.  Co.  v.  Kline,  17  Ky.  Law  Rep.,  620;  iEtna  Ins.  Co.  v.  Hart- 
ley, 24  Ky.  Law  Rep.,  67;  National  Ins.  Co.  v.  Tweedle,  28  Ky.  Law  Rep., 
881;  Hartford  Fire  Ins.  Co.  v.  Trimble,  86  Ky.  Law  Rep.,  1497;  Mattingly 
V.  Springfield  Fire  and  Marine  In&  Co.,  supra.) 

We  are  of  the  opinion  that  the  act  of  appellant's  agent  in  abrogating  the 
clear  space  clause  was  not  a  waiver  of  the  provisions  of  the  original  con- 
tract, but  it  was  an  additional  contract,  made  upon  a  valuable  oonsidem- 
tion,  was  binding  upon  appellant,  and  the  lower  court  did  not  err  in  so 
holding. 

For  the  reasons  indicated  the  judgment  is  affirmed. 


COUCHMAN  V.  BUSH,  &o. 

(Filed  January  11,  1906-~Not  to  be  reported.) 

Beckner  &  Jouett  and  Hazelrigg,  Chenault  &  Hazelrigg  for  appellant. 

Geo.  B.  Nelson,  J.  M.  Benton,  J.  T.  Shelby  and  D.  L.  Pendleton  for  ap- 
pellees. 

Appeal  from  Clark  Circuit  Court. 

The  court  delivered  the  following  extension  of  opinion : 

Mrs.  Couchman  rendered  some  services  as  executrix;  besides,  the  record 
fails  to  show  she  was  not  willing  to  render  services  as  such.  She  is  entitled 
to  share  in  the  commissions  allowed  the  executors.  (Gnrr.  Ex*or,  &c.  v. 
Roy,  20  Ky.  Law  Rep.,  1697.)  This  question  was  overlooked  in  the  consid- 
eration of  the  case,  hence  the  opinion  is  extended. 


ERWIN  V.  BENTON,  &c. 

(Filed  January  19,  1905— Not  to  be  reported.) 

Sweeney,  Ellis  &  Sweeney  and  D.  H.  Kincheloe  for  appellant. 

Appeal  from  McLean  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  response  to  motion  to  ad- 
vance : 

There  is  a  motion  to  docket  and  advance  this  case,  apparently  on  the  idea 
that  it  is  governed  by  the  provisions  of  the  act  of  1900  for  the  trial  of  con- 
tested election  cases.  But  it  was  held  in  Shindler  v.  Floyd,  26  Ky.  Law 
Jlep.,  882,  that  the  act  of  1900  does  not  apply  to  contests  of  looal  option 
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election.  The  appeal  before  us  Is  from  the  judgment  of  the  circuit  court  in 
a  local  option  contest,  and  as  the  act  of  1900  does  not  apply  to  it  and  the 
rule  of  the  court  is  not  to  docket  cases  except  by  consent  before  the  term  at 
which  they  stand  for  trial  under  the  Code,  the  motion  to  docket  and  ad- 
Tance  this  case  must  be  overruled. 


BERRY  y,  LEWIS,  &o. 

(Filed  January  19,  1906— Not  to  be  reported. ) 

Beed  &  Berry  for  appellant. 

Husbands  &  Caldwell  for  appellees. 

Ai>peal  from  McCracken  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  response  to  petition  for  re- 
hearing : 

In  the  petition  for  rehearing  counsel  call  our  attention  to  subsection  2, 
section  496  of  the  Code,  which  reads  as  follows:  "If  the  share  of  a  joint 
owner  be  of  less  probable  value  than  $100,  a  sale  of  it  may  be  ordered,  al- 
though the  owner  of  a  share  worth  more  than  1100  may  not  consent  to  a 
sale." 

We  are  unable  to  see  that  this  provision  has  any  application  to  the  case 
before  us.  The  purpose  of  the  provision  is  to  protect  the  owner  of  a  share 
worth  less  than  $100,  for  it  applies  where  the  owner  of  a  share  worth  more 
than  $100  may  not  consent  to  a  sale;  that  is  not  this  case.  The  grammatical 
construction  of  the  provision  would  seem  to  be  that  the  sale  of  the  share  of 
a  joint  owner  which  is  of  less  probable  value  than  $100  may  be  ordered, 
though  the  owner  of  a  share  worth  more  than  $100  may  not  cou&ent  to  a 
sale  of  the  property. 

Petition  overruled. 


ROGERS  V.  CONGLETON,  &c. 

(Filed  January  19,  190&— Not  to  be  reported.) 

Office  and  officer— Removal  of  officer  by  council— The  assessors  of  cities  of 
ihe  third  class  are  by  the  provisions  of  the  charter  elected  by  the  council, 
and  under  the  provision  of  section  8349  may  be  removed  by  the  council  at 
pleasure;  and  the  fact  that  section  8S64  provides  for  impeachment  of  other 
officers  only  accentuates  and  makes  dear  that  those  officers  elected  by  the 
council  are  not  intended  to  be  removed  by  impeachment. 

G.  H.  Briggs,  Eli  H.  Brown,  Jr.,  and  Sam*l  D.  Hines  for  appellant. 

John  W.  Ray  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Frank  Rogers  was  elected  by  the  council  of  Frankfort,  Ky.,  city  assessor 
for  a  term  of  two  years.  Before  his  term  expired  the  council,  without  no- 
tice or  trial,  by  a  majority  vote,  undertook  to  remove  him  from  his  office, 
and  were  proceeding  to  elect  a  successor  when  this  action  was  inst^ituted  for 
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the  purpose  of  obtaining  an  injunction  resttaining  thein  from  so  doing. 
The  question  presented  Is  whether  or  not  suoh  a  municipal  offloer  as  was 
appellant  can  be  removed  by  the  council  of  a  city  of  the  third  class  In  the 
manner  in  which  the  removal  under  discussion  was  had. 

The  statutory  law  bearing  upon  the  subject  In  hand  is  contained  in  the 
following  sections  of  the  Kentucky  Statutes: 

"Section  8404.  Each  council  shall,  at  its  first  regular  meeting,  or  within 
one  month  thereafter,  elect  a  city  assessor,  who  shall  hold  his  office  two 
years,  and  until  his  successor  is  elected  and  qualified. 

"Section  3249.  All  officers,  agents  or  employes  elected,  appointed  or  em- 
ployed by  the  council  may  be  removed  by  the  council  at  pleasure." 

Section  3297  authorizes  the  mayor  to  appoint  all  police  by  and  with  the 
advice  and  consent  of  the  common  council,  and  he  "may  remove  same  at 
pleasure,  and  shall  designate  one  of  their  number  to  act  as  chief  of  police, 
and  change  same  at  pleasure." 

"Section  3354.  Except  as  herein  otherwise  provided,  any  officer  of  the  city, 
whether  elected  or  appointed,  may  be  impeached  and  removed  from  office  by 
the  common  council,  by  a  three-fourth  vote  of  all  the  members  elected,  the 
ayes  and  nays  being  called  and  entered  upon  the  journal,  for  incomiMftency, 
inefficiency,  neglect  of  duty  or  misconduct  in  office.  The  method  of  proced- 
ure shall  be  prescribed  by  ordinance." 

The  assessors  of  cities  of  the  third  class  are,  by  the  charter,  elected  by  the 
council,  and,  therefore,  under  the  provision  of  section  8249  may  be  removed 
by  the  council  at  pleasure.  The  fact  that  section  8254  provides  for  impeach- 
ment of  other  officers  than  those  elected  by  the  council  only  accentuates  and 
makes  clear  the  provision  that  those  officers  elected  by  the  council  are  not 
intended  to  be  removed  by  impeachment;  and  the  fact  that  the  charter 
shows  that  the  legislature  had  in  its  mind  two  different  modes  of  removing 
municipal  officers  makes  it  entirely  plain  that  the  different  language  used 
in  describing  the  mode  of  removal  of  the  two  classes  of  officers  meant  differ- 
ent things.  We  can  not  presume  that  the  legislature,  In  using  the  words  as 
to  those  officers  elected  by  the  council,  that  they  might  be  removed  by  the 
council  at  its  pleasure,  meant  the  same  thing  as  the  impeachment  proceed- 
ings provided  for  in  section  3297.  This  very  question  arose  in  the  case  of 
London  v.  City  of  Franklin.  &c.,  25  Ky.  Law  Rep.,  2306.  The  officer  there 
involved  was  the  marshal  of  the  city,  and  the  law  regulating  his  removal 
was  as  follows: 

"Section  8619,  Kentucky  Statutes.  The  marshal,  assessor,  treasurer,  clerk 
and  city  attorney  shall  be  appointed  for  a  term  of  two  years  by  the  city 
council,  but  may  be  removed  at  the  pleasure  of  the  city  council." 

In  that  case  the  city  council  removed  the  officer  without  notice  or  trial, 
as  in  the  case  at  bar,  and  this  court,  in  the  opinion,  speaking  through  Judge 
Hobson,  held  that  the  city  council  had  a  right  to  remove  the  officer  by  the 
proceedings  adopted.  It  is  said  in  the  opinion:  "It  is  insisted  for  appellant 
that  under  the  constitutional  provision  officers  of  cities  and  towns  may  be 
only  removed  for  cause,  and  that  section  3619  of  the  statute  above  quoted 
must  be  construed  to  refer  only  to  removals  for  cause,  or,  if  not  so  oon- 
strued,  is  unconstitutional.  The  language  of  the  statute  is  that  the  officers 
named  may  be  removed  at  the  pleasure  of  the  city  council.    These  words 
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have  a  well-defined  legal  meaning.  The  right  to  remote  at  pleasure  is  an 
entirely  different  thing  from  the  right  to  remove  for  oause.  To  hold  that 
the  statute  only  authorizes  the  counoil  to  remove  for  cause  would  be  to  deny 
the  words  used  by  the  legislature  their  ordinary  meaning.  This  can  not  be 
done.'*    (Kentucky  Statutes,  section  460.) 

The  opinion  in  the  case  cited  is  conclusive  of  that  at  bar,  and  the  judg- 
ment dismissing  appellant's  petition  is  affirmed. 


SUTTON,  &c.  V.  GIBSON,  &c. 
(Filed  January  10.  1906.) 

1.  Deed  by  husband  to  wife — Delivery— Acceptance — What  constitutes^ 
Where  a  husband  made  a  deed  conveying  one-half  of  certain  real  estate  to  hl^ 
wife  and  the  other  half  to  his  stepdaughter,  reserving  a  life  estate  therein 
Id  all  of  the  property,  but  did  not  deliver  the  deed  to  either  of  the  grantees, 
nor  apprise  either  of  theiQ  of  its  execution,  but  did  subsequently  give  his 
wife  a  sealed  envelope  containing  said  deed  with  the  request  to  hold  it  for 
him  until  he  called  for  it,  but  without  informing  her  of  its  contents,  such 
acts  did  not  divest  the  grantor  of  control  or  dominion  over  the  deed,  and 
was  not  an  acceptance  by  the  wife  of  the  deed  either  for  herself  or  for  the 
other  grantee. 

9.  Ckinveyanoe  by  father  to  daughter— Redelivery  of  deed  by  daughter- 
Effect—  Where  a  father  conveyed  a  bouse  and  lot  to  his  daughter  and  deliv- 
ered her  a  deed  thereto,  and  later  induced  her  to  redeliver  the  deed  to  him, 
which  he,  with  the  understanding  that  he  would  convey  other  property  to 
her  in  exchange  therefor,  and  afterwards  sold  and  conveyed  said  property  to 
another,  bot  did  not  convey  to  the  daughter  any  property  in  lieu  thereof,  it 
ifl  equitable  that  said  daughter  should  be  reimbursed  out  of  her  father's 
estate  for  the  value  of  the  house  and  lot  at  the  time  she  redelivered  the  deed 
to  him. 

Teaman  &  Yeaman  for  appellants. 

Montgomery  Merritt,  Lockett  &  tx)ckett  and  F.  J.  Pentecost  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Nathan  A.  Gibson  was  four  times  married.  The  last  marriage  was  a  few 
months  before  his  death,  and  after  he  was  seventy  years  old.  He  had  but 
one  child,  appellant,  Susan  E.  Sutton,  who  was  issue  of  his  second  marriage. 
The  second  wife  had  been  a  widow,  and  had  other  children,  Mary  £.  Sutton 
being  one  of  them.  Shortly  before  his  last  marriage  Nathan  A.  Gibson 
alined  a  deed  conveying  to  Nannie  H.  Buller  (whom  he  was  then  about  to 
marry  and  did  marry  within  a  few  days)  a  house  and  lot  in  Corydon,  and 
one-half  of  a  tract  of  ninety  acres  of  land  in  Henderson  county,  to  her  in 
remainder  after  his  death,  and  so  long  as  she  might  remain  his  widow.  The 
other  half  of  the  ninety  acres  was  by  the  same  deed  conveyed  to  Mary  £. 
Sutton,  his  itepdaughter,  and  to  her  two  children,  Oscar  Sutton  and  Eliza 
Jane  Buchanan,  the  grantor  reserving  a  life  estate  in  all  the  property.  At 
the  time  he  executed  the  deed  by  signing  it  the  grantor  did  not  deliver  it, 
nor  did  he  apprise  the  grantees  of  the  fact  of  its  execution.    After  his  mar- 
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rlnge  with  Mrs.  Buller  he  gaire  her  a  sealed  envelope  containing  this  deed, 
with  the  request  to  hold  it  for  him  till  he  called  for  it.  He  did  not  then  tell 
her,  nor  indicate  to  her,  what  the  package  contained,  nor  did  she  know 
what  it  contained  till  after  his  death.  The  deed  appears  to  have  heen  ac- 
knowledged by  the  grantor  before  a  deputy  county  court  clerk  May  18,  IW3. 
During  Nathan  A.  Gibson's  last  illness  his  wife  was  requestt^d  to  produce 
the  package,  which  she  did,  and  sent  it  into  the  rooiu  where  her  husband 
and  his  physician  were.  After  an  hour  or  so  it  was  returned  to  her  without 
comment,  and  she  put  it  away  without  knowledge  of  its  contents.  Gibson 
died  shortly  thereafter.  A  paper  purporting  to  be  his  last  will  was  produced 
for  probate,  evidently  prepared  when  the  deed  was  called  for.  But  on  a 
trial  of  the  will  this  paper  was  rejected. 

This  suit  was  brought  by  appellant,  the  only  child  and  heir  at  law  of 
Nathan  A.  Gibson,  against  his  widow,  and  the  other  grantees  named  Id  the 
deed,  to  set  it  aside  on  the  ground  of  undue  influence  exerted  on  the  grantor 
in  its  execution,  as  well  as  upon  the  ground  that  it  was  never  delivered  by 
the  grantor,  nor  accepted  by  the  grantees  or  any  of  them,  nor  by  any  one 
for  them.  The  circuit  court  adjudged  that  the  deed  was  invalid  as  to  the 
grantee,  Nannie  K.  Gibson,  the  widow,  because  she  had  elected  not  to  take 
under  it,  or,  as  the  court  said,  had  renounced  it.  The  judgment  further  was 
that  the  deed  was  effective  as  to  the  other  grantees,  and  the  petition  of  ap- 
pellants was  dismissed.  A  deed  conveying  the  title  to  real  estate  to  be 
effective  must  be  fully  executed  between  the  parties,,  that  is,  it  must  be 
signed  and  delivered  by  the  grantui,  and  accepted  by  the  grantee.  Any  of 
these  elements  lacking,  the  deed  is  not  a  complete  instrument.  While  it  is 
true  that  a  delivery  may  be  by  word,  or  act.  or  both,  by  which  a  grantor 
expresses  a  present  intention  to  divest  himself  uf  title  to  property  in  an  ap- 
propriate  deed,  yet  his  conduct  must  be  such  as  to  indicate  the  intention  to 
divest  himself  of  the  title  and  all  further  control  over  the  document  pur- 
porting to  convey  it.  (Hudson  v.  liedford,  2^  Ky.  Law  Kep.,  2347.)  It  is 
likewise  true  that  the  grantee  must  generally  evince  a  purpose  to  accept  the 
conveyance,  as  it  is  not  competent  for  the  grantor  by  his  act  alone  to  im- 
pose a  title  or  the  conditions  of  a  conveyance  upon  an  unwilling  grantee. 
An  exception  to  this  rule  is  whei*e  the  grantee  is  an  infant,  or  under  dis- 
ability, and  the  conveyance  is  beneficial  to  the  grantee.  No  such  conditions 
exist  in  the  case  at  tuir. 

The  state  of  the  record  before  us  discloses  that  the  grantor,  instead  of  in- 
tending to  divest  himself  of  control  or  dominion  over  the  deed,  expressly 
reserved  such  by  committing  the  document  in  a  sealed  envelope  to  the  oaiv 
of  his  wife,  with  the  request  that  she  keep  it  for  him  until  he  called  for  It. 
The  case  is  materially  different  upon  its  facts  and  principle  from  Shoptaw 
V.  Bidgeway,  22  Ky.  Law  Rep.,  1495,  and  Bunnell  v.  Bunnell,  88  Ky.  Law 
Hep.,  800. 

Mrs.  Buller,  as  one  of  the  grantees  and  the  one  to  whom  the  deed  was  de- 
livered to  hold,  was  not  aware,  as  stated,  of  its  contents,  nor  of  the  fact 
that  it  was  a  deed.  Her  subsequent  refustil  to  accept  it,  when  made  ac- 
quainted with  its  nature,  is  in  itself  a  declination  to  become  a  party  to  it  in 
any  sense.  As  she  did  not  accept  it  for  herself,  and  it  is  not  claimed  that 
she  was  either  authorized  to,  or  attempted  to,  accept  it  on  behalf  of  the  other 
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grantees  named,  at  best  it  was  an  unexecuted  purpose  of  the  grantor  to  con- 
vej  the  title  to  his  property.  There  is  another  feature  of  the  case,  howeTer« 
which  we  think  should  be  a  condition  to  the  granting  of  rilief  in  equity  to 
appellants.  It  is  shown  in  the  record  that  the  grantor's  stepdaughter,  Mary 
S.  Sutton,  had  lived  in  his  family  a  number  of  years,  and  had,  even  after 
she  left  his  family,  been  a  faithful  and  dutiful  attendant  upon  him  in  his 
illness  and  after  the  death  of  his  wife;  and  further,  he  had  received  con < 
siderable  estate  from  her  mother,  and  frequently  acknowledged  that  he  was 
indebted  to  appellee,  Mary  R.  Sutton,  on  that  account,  and  had  agreed  with 
bis  deceased  wife,  her  mother,  that  he  would  make  provision  for  Mary  E. 
Sutton  out  of  his  estate.  Some  years  prior  to  the  transaction  now  in  suit 
he  had  conveyed  to  Mary  £.  Sutton  a  house  and  lot  in  Corydon,  the  value 
of  vihichisnot  shown  in  the  record.  She  was  unable  to  have  the  deed 
recorded  at  the  time,  and  later  he  induced  her  to  redeliver  to  him  the  deed 
with  the  understanding  that  he  would  convey,  or  haTe  conveyed,  to  her 
other  property  which  he  was  to  get  in  exchange  for  that  lot.  She  did  re- 
deliver to  him  the  deed,  which  he  destroyed.  He  subsequently  sold  and 
conveyed  that  property,  but  he  did  not  convey  her  any  other  property.  It 
was  to  carry  out  this  agreement,  as  well  as  the  one  with  her  mother  that 
has  been  mentioned,  that  the  grantor  was  attempting  undoubtedly  by  the 
deed  now  in  suit.  When  he  delivered  to  her  the  deed  to  the  house  and  lot 
Id  Corydon  his  title  to  it  passed  to  her,  and  became  vested  in  her  by  its 
acceptance.  It  may  be  seriously  questioned  whether  a  redelivery  of  the 
deed  by  her  to  him  operated  of  itself  to  divest  her  of  her  title.  The  convey- 
ance of  this  lot,  however,  to  an  innocent  purchaser  would  preclude  its  re- 
covery by  her  now. 

It  is  equitable  that  he  should  comply  with  his  agreement  with  her.  While 
it  is  not  in  such  form  that  the  court  could  specifically  enforce  its  execution, 
yet  as  between  her  and  his  heir  at  law  the  court  may,  and  will  require  as  a 
condition  precedent  to  equitable  relief  in  this  action,  that  she  be  reimbursed 
the  value  of  that  house  and  lot.  The  lot  taken  back  by  Nathan  A.  Gibson 
was  exchanged  in  part  for  the  land  undertaken  to  be  conveyed  to  Mary  £. 
Gibson  by  the  deed  in  question.  Upon  a  return  of  the  case  the  chancellor 
ought  to  direct  further  pleadings  so  as  to  show  the  value  of  the  house  and 
lot  at  the  time  the  deed  therefor  was  redelivered  to  Nathan  A.  Gibson,  ^nd 
then  adjudge  to  Mary  E.  Sutton  a  lien  upon  the  half  interest  in  the  ninety 
acres  of  land  now  in  suit  to  reimburse  her  for  that  value. 

The  judgment  as  to  Nannie  B.  Gibson  is  affirmed.  As  to  the  other  appel- 
lees it  is  reversed  and  the  cause  is  remanded  for  further  proceedings  con- 
fllfltent  herewith. 


DUNN  V.  COMMONWEALTH. 

(Filed  January  12,  1905.) 

Indictment— Bi caking  smokehouse— Insufficient  allegations— An  indict- 
ment against  one  for  breaking  into  a  smokehouse  and  stealing  therefrom, 
which  fails  to  charge  that  the  smokehouse  belonged  to  o|r  was  used  with  a 
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dwelling  house,  is  insuffloient  to  sustain  a  charge  of  felony  under  Kentucky 
Statutes,  section  116B,  which  provides  that  "if  any  person  *  *  *  shall 
feloniously  break  any  dwelling  house,  or  any  part  thereof,  or  any  outhouse 
belonging  to  or  used  with  any  dwelling  house,  and  feloniously  carry  away 
anything  of  value,  although  the  owner  or  any  person  may  not  be  there,  he 
shall  be  confined  in  the  penitentiary  not  less  than  two  nor  more  than  ten 
years. ' ' 

A.  F.  Byrd  for  appellant. 

N.  B.  Hays  for  appellee. 

Appeal  from  Wolfe  Circuit  Court.   . 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  Dunn  was  convicted  of  the  offense  of  housebreaking,  and  his 
punishment  fixed  at  two  and  one-half  years'  confinement  in  the  peniten- 
tiary. He  demurred  to  the  indictment  against  him.  His  demurrer  was 
overruled,  and  the  sufQciency  of  the  indictment  is  the  first  question  to  be 
determined  on  the  appeal.  The  charge  of  the  indictment  is  that  the  defend- 
ant, Dunn,  "did  unlawfully,  willfully,  maliciously,  feloniously  and  forcibly 
break  open  and  enter  into  the  smokehouse  of  J.  N.  Chambers,  for  the  pur- 
pose of  taking,  stealing  and  carrying  away  therefrom  money,  property  and 
things  of  value,  and  pursuant  to  said  breaking  and  entry  did  take,  steal 
and  carry  away  therefrom  about  ten  gallons  of  molasses,  of  the  value  of  $6,*' 
etc. 

The  indictment  is  based  upon  section  1162,  Kentucky  Statutes,  which  ia 
as  follows:  **If  any  person  *  *  *  shall  feloniously  break  in  any  dwelling 
house,  or  any  pnrt  thereof,  or  any  outhouse  belonging  to  or  used  with  any 
dwelling  house,  and  feloniously  take  away  anything  of  value,  although  the 
owner  or  any  person  may  not  be  there,  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  two  nor  more  than  ten  years." 

It  will  be  observed  that  the  charge  in  the  indictment  is  that  the  defend- 
ant feloniously  broke  and  entered  the  smokehouse  of  J.  N.  Chambers,  and 
that  the  statute  punishes  the  breaking  of  any  dwelling  house  or  any  out- 
house belonging  to  or  used  with  any  dwelling  house.  It  is  not  charged  in 
the  indictment  that  the  house  broken  belonged  to  or  was  used  with  any 
dwelling  house.  It  is  said  that  a  smokehouse  is  used  with  a  dwelling  honse, 
and,  therefore,  the  charge  that  the  defendant  broke  the  smokehouse  is  snfiO- 
cient.  But  the  court  can  not  so  declare  as  a  matter  of  law.  A  smokehouse 
is  not  necessarily  an  outhouse  belonging  to  or  used  with  a  dwelling  house. 
True,  it  usually  is  used  with  a  dwelling  bouse,  but  is  not  always  so.  The 
smokehouse  may  be  at  one  place  and  the'  dwelling  house  at  another.  The 
owner,  as  where  his  dwelling  house  is  burned,  or  where  he  has  moved  to 
another,  may  still  retain  the  smokehouse  at  the  old  site.  The  charge  in  the 
indictment  that  it  was  a  smokehouse  which  was  broken  is  not,  therefore, 
equivalent  to  the  words  of  the  statute  punishing  the  breaking  of  "any  out- 
house belonging  to  or  used  with  any  dwelling  house.**  The  Indictment  in, 
therefore,  insufficient,  and  the  court  should  have  sustained  the  demurrer 
to  it. 

J.  N.  Chambers  should  not  have  been  permitted  to  state  what  was  told 
him  %i  John  Hatton's  further  than  that  they  received  information  there 
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that  the  molaaaes  oame  from  Dunn's,  and  thii  only  for  the  purpose  of  ez- 
plainlng  why  they  went  to  Dunn's.  The  admissions  of  the  defendant  are 
always  competent  eTidenoe  against  him,  and,  therefore,  T.  C.  Holland  was 
properly  allowed  to  state  what  the  defendant  said  to  him  about  Boyd  Hat- 
ton.  This  admission  served  to  confirm  the  testimony  of  Boyd  Hatton,  and 
was,  therefore,  material.  Where  a  witness  Is  introduced  to  impeach  another 
wltneas  by  evidenoe  that  his  general  moral  character  is  bad,  the  opposite 
party  may  in  reply  attack  the  general  character  of  the  impeaching  witness. 
(1  Greenleaf  on  Evidenoe,  section  461;  Code  of  Practice,  section  597.) 

John  Patton,  a  member  of  the  grand  jury,  might  properly  testify  that  a 
bottle  of  molasses  which  he  saw  did  or  did  not  correspond  with  the  molasses 
which  Dunn  made,  and  it  was  not  material  where  Patton  saw  the  bottle  of 
molasses,  whether  in  the  grand  jury  room  or  elsewheie;  but  before  this 
OTidence  was  admitted  it  should  have  been  shown  that  the  bottle  contained 
molasses  taken  from  the  barrel  in  controversy. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


HELLABD  v.  COMMONWEALTH. 
(Filed  January  18,  1905. ) 

1.  Homicide— Mutual  oombat— On  the  trial  of  one  for  homicide,  where  the 
evidence  shows  that  deceased  accosted  defendant  with  an  insulting  remark, 
and  Invited  him  to  "come  out  and  take  his  medicine,"  whereupon  defend- 
ant went  into  his  house,  got  a  pistol  and  returned,  when  he  and  deceased 
engaged  in  a  shooting  match  till  deceased  threw  down  his  gun,  picked  up 
an  axe  and  continued  the  fight  with  It,  defendant  retreating  and  shooting 
as  he  went,  the  evidence  justified  the  submission  to  the  jury  the  question  of 
a  mutual  and  willing  oombat,  as  was  done  by  the  trial  court. 

S.  Betreating— Abandonment  of  fight— That  the  defendant  retreated  dur- 
ing the  conflict  seems  certain,  but  a  retreat  is  not  necessarily  an  abandon- 
ment. It  may  be  only  a  falling  back  on  a  better  i>osition.  In  order  to 
excuse  one  who  begins  a  conflict  the  fight  must  be  abandoned  in  good  faith 
and  in  fact.  It  must  be  something  more  than  a  mental  determination  to 
quit.  It  ought  to  apprise  the  other  party  that  his  assailant  has  quit  the 
flicht  and  lias  relieved  him  of  the  necessity  for  defense  which  had  been  im- 
posed on  him  by  the  assailant's  conduct. 

8.  Self-defense— The  doctrine  of  self-defense  rests  both  upon  actual  neoes- 
eity  and  apparent  necessity.  An  abandonment  of  a  fight  must,  therefore, 
relieve  the  other  party  of  both  actual  and  apparent  danger,  and  if  the  person 
aasanlted  thereafter  renew  the  confilct  or  continue  It,  then  the  original 
assailant's  right  of  self-defense  attaches  as  if  he  had  not  begun  it. 

4.  While  the  accused  was  testifying  he  was  asked  the  question  whether  he 
knew  the  charaoter  of  deceased  for  peace  and  quiet,  to  which  the  court  sus- 
tained an  objection,  he  was  permitted,  however,  to  testify  that  he  was  ac- 
qnainted  with  bis  general  reputation  for  peace  or  violence,  and  that  It  was 
bad,  which  served  every  purpose  of  the  excluded  question. 

R.  M.  Johnson  and  C.  C.  Williams  for  appellant. 

N.  B.  Hays  and  C.  H.  Morris  for  appellee. 

AppMl  from  RockoMtto  Circuli  Couri,  ^    ,_, 
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Optnion  of  the  court  by  Judge  O'Bear. 

Appellant  appeals  from  a  judgment  coDTicting  him  of  manslaughter.  The 
case  as  made  out  by  the  prosecution  is  that  appellant  either  began  an  assault 
on  the  man  he  killed,  Abe  Drew,  and  prosecuted  it  up  to  the  fatal  shooting, 
or  that  he  and  the  deceased  mutually  and  willingly  engaged  in  the  affray 
resulting  in  the  homicide.  In  either  state  of  case  appellant  would  be  guilty 
of  murder  or  manslaughter,  dependent  upon  the  presence  or  absence  of 
malice  on  his  part  in  engaging  in  the  fight.  Appellant's  version  is  that  he 
was  assaulted  by  the  decedent,  and  had  to  shoot,  and  did  shoot,  his  assailant 
in  his  necessary  self-defense.  The  confiioting  theories  were  submitted  to 
the  jury  under  appropriate  instructions.  It  was  the  jury's  province,  in  no 
sense  ours,  to  pass  upon  the  credibility  of  the  witnesses,  and  the  weight  to 
be  attached  to  their  testimony.  The  evidence  on  behalf  of  the  prosecution 
is  abundant  to  sustain  the  verdict.  Whether  there  was  any  evidence  to 
justify  submitting  to  the  jury  the  question  of  a  mutual  and  willing  affray, 
it  seems  to  us  suflScient  to  say  that  there  was  considerable  evidence  to  the 
effect  that  Drew,  the  man  killed,  accosted  appellant  with  an  insulting  re- 
mark, and  invited  him  to  ''come  out  and  take  his  medicine,"  meaning  that 
the  speaker  was  prepared  to  fight,  and  was  challenging  appellant  to  a  com- 
bat. Appellant,  without  saying  anything,  went  into  his  house,  got  a  pistol 
and  returned,  when  he  and  Drew  engaged  in  a  shooting  match  till  Drew 
threw  down  his  gun,  when  he  picked  up  an  axe  and  continued  to  fight  with 
it,  appellant  retreating  and  shooting  as  he  went.  The  evidence  justified  the 
submission  of  that  phase  of  the  case  to  the  jury  as  was  done. 

Appellant  contends  that  he  abandoned  the  fight  in  good  faith,  even  if  it 
be  considered  that  ho  begun  or  mutually  and  willingly  engaged  in  it.  That 
he  retreatt^d  seems  certain.  But  a  retreat  is  not  necessarily  an  abandon- 
ment. It  may  be  only  the  falling  back  on  a  better  position,  or  for  strategic 
reasons,  with  intention  to  continue  the  battle  when  the  advantage  war- 
ranted it.  In  such  case  an  assailant  who  has  wrongfully  begun  a  fight  can 
not  disarm  his  adversary  of  his  legal  right  to  pursue  his  own  advantage  till 
his  safety  is  assured.  The  fight  must  be  abandoned  in  good  faith  and  in 
fact.  It  must  be  something  more  than  a  mere  mental  determination  to 
quit,  even  though  accompanied  with  a  retrograde  movement.  It  ought  to 
apprise  the  other  party  that  his  assailant  has  quit  the  fight,  and  has  re- 
lieved him  of  the  necesssity  for  defense  which  had  been  impoEed  upon  blm 
by  the  assailant's  conduct.  If  this  were  not  so,  then  one  in  the  wrong  who 
has  put  in  jeopardy  the  life  of  one  assaulted  by  him,  and  by  appearances 
has  produced  upon  the  assaulted  a  reasonable  apprehension  of  such  danger, 
under  which  he  has  the  legal  right  to  fight  to  the  death  in  his  defense,  could 
by  his  thought  change  the  rightful  defense  to  a  criminal  act,  for  changing 
position  alone,  may  not  at  all  indicate  that  there  is  to  be  a  cessation  of 
hostilities.  The  person  who  has  been  assaulted,  and  who  under  btress  of 
necessity  must  act  quickly  and  certainly,  ought  not  to  be  subjected  to  the 
further  hazard  by  his  wrouj^ful  adversary  uf  having  to  guess  correctly 
whether  a  retreating  movement  is  to  better  the  latter's  position  in  the  fighr, 
or  Is  an  abandonment  of  it.  He  who  creates  appearances  of  necessity  for 
action  should  bear  the  burden  of  relieving  the  situation  of  its  threuteniig 
Inspect  by  appearances  equally  reasonable  in  their  assurance.    The  doctrlLe 
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of  self-defense,  16  must  be  remembered,  rests  both  upon  actual  necessity  and 
apparent  necessity.  An  abandonment  of  a  figbt  must,  therefore,  relieve  the 
other  party  of  both  actual  danger  and  of  such  appearance  of  danger  as, 
operating  upon  a  reasonable  mind  similarly  situated,  ought  to  relieve  it  of 
apprehension  of  immediate  or  impending  danger  from  that  assault.  If  the 
person  assaulted  thereafter  renew  the  conflict,  or  continue  it,  then  the  orig- 
inal assailant's  right  of  self-defense  attaches  as  if  he  had  not  begun  it.  In 
this  case  the  instruction  merely  left  to  the  jury  whether  appellant  had 
abandoned  the  fight,  if  he  had  begun  It,  mutually  and  willingly  engaged  in 
it.  In  this  it  was  more  favorable  to  appellant  than  he  was  entitled  to,  as 
indicated  above. 

While  testifying  for  himself  appellant  was  asked  whether  or  not  he  knew 
Abe  Drew's  ** character  as  to  peace  and  quiet. "  The  court  sustained  an 
objection  to  the  question.  Appellant  avowed  that  his  answer  would  have 
been  that  he  knew  him  to  be  a  dangerous  man.  Appellant  was  permitted, 
however,  to  testify  that  he  was  acquainted  with  Drew's  general  reputation 
for  peace  and  violence,  and  that  it  was  bad.  This  got  before  the  jury  all 
that  was  involved  in  the  other  question.  If  Drew  was  notoriously  a  danger- 
ous, quarrelsome  man,  and  if  appellant  knew  that  fact,  all  of  which  was 
thus  placed  before  the  jury,  every  purpose  that  could  have  been  served  by 
the  excluded  evidence,  had  it  been  admitted,  is  answered.  The  general  rule 
-is  that  the  general  reputation  only  of  the  party  can  be  inquired  into.  Had 
it  not  appeared  by  appellant's  testimony  that  Drew  was  a  violent  and  dan- 
gerous man,  or  had  it  appeared  on  the  contrary  that  he  was  a  peaceable 
man,  it  might  have  been  permissible  for  the  accused  to  show  that  he  per- 
sonally knew  that  he  was  a  man  of  violent  passion  and  temper,  and  that  he 
always  went  armed.  (1  Koberson's  Criminal  Law  and  Pro.,  303;  Payne  v. 
Commonwealth,  1  Met.,  373.) 

A  number  of  witnesses  testified  to  appellant's  general  reputation,  tending 
to  imi)each  him  as  a  witness.  Among  the  number  was  one  John  Martin, 
who  was  asked  on  cross  examination :  "Is  it  not  a  fact  that  you  have  been 
impeached  three  times  in  Jackson  county?" 

To  impeach  an  impeaching  witness,  by  proof  that  he  has  likewise  a  bad 
moral  reputation,  it  is  not  competent  to  do  so  in  the  manner  attempted.  If 
one  without  personal  knowledge  of  the  witness'  general  reputation  had 
undertaken  to  say  that  he  had  heard  that  he  had  been  impeached  in  some 
other  proceeding,  manifestly  the  testimony  would  be  incompetent  in  form, 
but  not  more  so  than  that  rejected  above.  It  must  be  deemed  as  collateral 
matter  to  the  issue  of  the  suit  on  trial.  Appellant  was  also  asked  while 
testifying  as  a  witness  for  himself  whether  any  one  had  told  him,  or  in- 
formed him,  that  Drew  would  kill  him.  An  objection  to  the  question  was 
sustained.  As  put,  it  does  not  appear  but  what  it  was  Intended  to  evoke 
from  the  witness  whether  some  person  had  not  told  appellant,  as  a  matter 
of  opinion  or  belief,  that'  Drew  would  kill  him,  which  was  clearly  Irrel- 
evant; that  Drew  made  threats  against  appellant's  life,  and  that  they  were 
communicated  to  him  were  allowed  to  be  proved  by  appellant  and  by  his 
informants. 

The  witness,  Hubbard,  did  finally  testify  to  the  facts  which  the  court  re- 
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fused  when  he  was  asked  certain  leading  questions  concerning  them  bj  ap- 
pellant, whose  witness  he  was.    So,  although  under  the  rule  that  a  hostile 
witness  may  have  leading  questions  put  to  him,  the  question  excluded  ought 
to  haye  been  allowed.    Appellant  was  not  prejudiced  by  the  court*!  ruling. 
Whereupon  the  judgment  is  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  JOLLY. 
(Filed  January  18,  1906.) 

1.  Railroads— Action  for  personal  injury— Misconduct  of  plaintlflf*s  coun- 
sel—On a  retrial  of  this  case,  which  had  been  reversed  by  the  Court  of  Ap- 
peals, it  was  improper  and  prejudioini  error  for  counsel  for  the  plaintiff  to 
be  allowed  to  say  to  the  jury  against  the  objection  of  the  defendant  that  "this 
case  had  been  once  reversed  by  the  Couit  of  Appeals  on  a  technicality,  and 
that  the  railroad  company  was  furnished  with  skilled  lawyers  and  stenog- 
rapher's for  the  purpose  of  catching  at  every  little  thing  in  order  to  again 
reverse  the  judgment." 

9.  Same— On  such  trial  it  was  also  error  for  the  court  to  permit  counsel 
for  the  plaintiff  against  the  objection  of  the  defendant  to  say  to  the  jury 
that  "when  railroad  accidents  occur  railroad  employes  are  furnished  with 
statements  already  prepared,  and  such  employes  are  required  to  answer  each 
of  the  statements  'yes,'  in  order  to  hold  their  job,  and  if  they  answered  'no.' 
they  walk  a  plank,"  there  being  no  evidence  in  the  case  to  authorize  such 
a  statement. 

H.  P.  Taylor,  J.  M.  Dickinson  and  Plrtle  &  Trabue  for  appellant. 

Qlenn  &  Ringo,  E.  E.  Kelley  and  John  B.  Wilson  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  Is  the  second  appeal  of  this  case.  The  opinion  in  the  first  appeal  is 
published  in  25  Ky.  Law  Rep. ,  1735.  The  case  was  then  reversed  for  an 
erroneous  instruction,  and  for  the  failure  to  give  an  instruction  for  contrib- 
utory neglect. 

Another  trial  was  had  in  the  lower  court,  and  appellee  obtained  a  verdict 
for  fl,4C0,  from  which  appellant  appeals,  and  assigns  many  reasons  for  a 
reversal.  The  facts  with  reference  to  the  extent  of  appellee's  injuries  and 
the  manner  and  circumstances  under  which  she  received  same  are  stated  in 
the  former  opinion,  and  we  deem  it  unnecessary  to  reiterate  same.  The  in- 
structions given  by  the  court  on  the  last  trial  were  in  conformity  with  the 
former  opinion.  We  deem  it  unnecessary  to  here  consider  any  of  the  many 
reasons  advanced  by  appellant  for  a  reversal,  all  of  them  being  without 
merit,  except  as  to  the  amount  of  the  verdict  and  the  conduct  of  appellee's 
counsel  during  the  trial,  and  especially  in  his  closing  argument  to  the  jury. 
It  appears  from  the  bill  of  exceptions  that  during  the  taking  of  testimony 
appellant's  counsel  made  objection  to  a  certain  question  and  answer,  when 
counsel  for  appellee  arose  with  the  remark :  "It  is  the  purpose  of  the  plain- 
tiff to  follow  this  defendant  to  the  Court  of  Appeals  again." 

In  the  closing  argument  appellee's  counsel  used  the  following  language: 
"That  it  h»d  been  flpme  foi^r  or  five  years  since  this  suit  was  brought;  tha^ 
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the  action  had  been  once  revereed  in  the  Court  of  Appeals  on  a  technicality, 
and  that  the  railroad  company  was  furnished  with  skilled  lawyers  and 
Etenosraphers  for  the  purpose  of  catching  at  every  little  thing,  not  larger 
than  that  (demonstrating  upon  his  finger's  end)  for  the  purpose  of  again 
taking  the  case  to  the  Court  of  Appeals  and  reTersing  the  judgment." 

Counsel  further  stated  to  the  jary  as  a  fact  in  his  closing  argument  as 
follows:  '*When  railroad  accidents  occur  railroad  employes  are  furnished 
with  statements  already  prepared,  and  that  such  employes  are  required  to 
answer  each  of  the  Etatements  'yes'  in  order  to  hold  their  job,  and  if  they 
answer  *no,'  they  walk  a  plank." 

And  again,  counsel  for  appellee  used  the  following  language:  "That  this 
action  had  been  in  the  courts  some  four  or  five  years,  and  that  the  railroad 
company  was  furnished  with  lawyers  and  stenographers  for  the  purpose  of 
eacthing  at  every  little  thing  to  take  the  case  to  the  Court  of  Appeals  again, 
in  order  to  defeat  the  claim  by  reversing  it,  it  having  heretofore  been  re- 
versed in  the  Court  of  Appeals  on  a  technicality." 

It  appears  from  the  bill  of  exceptions  that  appellant's  counsel  objected  to 
the  foregoing  remarks  made  by  appellee's  counsel,  and  asked  the  court  to 
exclude  the  same  from  the  jury,  which  the  court  refused  to  do,  and  appel- 
lant excepted.  Every  case  in  court  should  be  tried  upon  the  law  as  given 
by  the  court  and  the  facts  adduced  by  the  evidence.  Every  litigant  is  en- 
titled to  this  character  of  trial.  The  courts  should  be  careful  to  prevent 
Improper  conduct  and  language  of  counsel  for  either  side  for  the  purpose  of 
nndnly  influencing  the  minds,  or  inflaming  the  passions  and  prejudices  of 
the  jury  trying  the  case.  Counsel  have  the  right,  of  course,  to  argue  the 
evidence,  and  give  their  opinion  and  construction  thereof  if  within  the  pale 
of  reason.  But  when  counsel  in  the  heat  of  argument  overstep  the  bounds, 
and  objection  is  made  by  the  opposing  side,  the  court  should  exclude  the 
improper  matter.  The  remarks  of  appellee's  counsel,  that  this  lady  had  ob- 
tained a  judgment  on  the  former  trial;  that  it  had  been  appealed  from  and 
reversed  by  this  court  upon  a  technicality,  and  that  appellant  was  then  pre- 
paring, with  the  assistance  of  skilled  lawyers  and  stenographers,  to  appeal 
from  any  verdict  that  might  be  rendered  and  obtain  another  reversal,  were 
improper.  The  case  should  have  been  tried  without  the  jury  being  apprised 
of  the  result  of  the  previous  trial  and  the  action  of  the  Court  of  Appeals 
thereon. 

The  statement  of  appellee's  counsel  to  the  jury,  "that  when  railroad  acci- 
dents occur  railroad  employes  are  furnished  with  statements  already  pre- 
pared, and  that  such  employes  are  required  to  answer  each  of  the  state- 
ments." was  not  improper,  for  the  evidence  tended  to  show  this  fact.  At 
least  there  was  some  evidence  upon  this  subject.  But  the  latter  part  of  the 
statement,  to  the  effect  "they  must  answer  'yes'  in  order  to  hold  thier  job, 
and  if  they  answer  'no,'  they  walk  a  plank,"  was  wholly  unwarranted, 
there  being  no  evidence  in  the  record  to  authorize  it.  Appellee's  counsel 
stated  this  as  a  fact.  He  did  not  profess  that  it  was  merely  an  opinion  or 
impression  of  his  own,  and  such  language  was  calculated  to  inflame  the 
minds  of  the  jury  against  appellant  and  to  weaken  the  strength  of  the  evi- 
dence of  its  employes  who  had  testified  before  them.  (L.,  H.  &  St.  L.  By. 
Qo.  ▼.  Morgan,  28  Ey.  Law  Rep.,  191.)    In  that  case  appellee's  oounsel  in 
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the  closing  arsuraent  made  use  of  the  following  laoguage:  *' The  railroad 
can  appeal  this  ca^e,  but  the  plaintiff,  Morgan,  is  a  poor  man,  and  has  no 
money  to  appeal  with,  and  will  have  to  accept  what  you  do;  but  the  rail- 
road has  the  money  to  appeal  this  case,  and  will  do  so.''  , 

Commenting  on  these  remarks  this  court  said  :  ''The  court  can  not  afforil 
to  take  notice  of  all  remarks  of  counsel  that  are  not  strictly  within  the 
record.  There  is  a  latitude  allowed  in  oral  argument,  but  It  should  not  ex- 
tend as  far  as  was  done  in  the  quotation."  (L.  &  K.  R.  B.  Co.  v.  Hull, 
24  Ky.  Law  Rep.,  375.) 

In  that  case  the  court  reversed  the  judgment  on  account  of  improper  re- 
marks of  counsel  for  appellee  in  his  closing  argument,  the  language  used 
being  somewhat  similar  to  that  in  the  case  at  bar.  The  court,  in  that  case, 
said:  ''It  was  improper  for  the  attorney  to  go  outside  of  the  evidence  heard 
by  the  jury  and  the  law  of  the  cast^  as  given  by  the  court.  It  was  especially 
improper  for  him  to  state  of  his  personal  experiences  which  had  not  been 
testified  to  and  were  calculated  to  prejudice  the  jury  against  the  defendant 
or  swell  the  amount  of  the  verdict.  Considering  the  size  of  the  verdict  in 
connection  with  the  argument  of  the  counsel,  we  are  clearly  of  the  opinion 
that  a  new  trial  should  be  granted." 

On  the  first  trial  of  this  case  appellee  obtained  a  verdict  for  1881;  on  the 
last  for  $1,400.  Considering  the  increase  in  the  amount  of  the  last  verdict 
and  the  remarks  quoted,  we  are  constrained  to  believe  that  these  improper 
remarks  in  all  probability  prejudiced  the  minds  of  the  jury  against  appel- 
lant. In  view  of  the  amount  of  the  last  verdict,  coupled  with  the  improper 
remarks  referred  to,  we  are  of  the  opinion  that  appellant  should  be  granted 
a  new  trial. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  under  pro- 
ceedings consistent  herewith. 


STEELE  V.  STEELE. 

(Filed  January  IS.  1906.) 

Husband  and  wife— Action   by  husband   for  divorce— Defense   by  wife 

Liability  of  husband  for  wife's  costs  and  attorney  fees— In  an  action  by  the 
husband  against  his  wife,  in  which  he  obtained  a  divorce  on  the  ground  of 
her  lewd  and  lascivious  conduct,  and  In  which  she  filed  answer  denying  the 
allegations  of  the  petition,  and  filed  a  cross  petition  asking  a  divorce  from 
him  for  cruel  and  inhuman  treatment,  the  wife  is  entitled  to  her  costs,  in- 
cluding a  reasonable  attorney  fee  to  be  paid  by  the  husband,  unless  it  is 
shown  that  she  has  ample  estate  out  of  which  to  pay  her  costs  and  attor- 
neys, although  the  wife  was  in  fault  on  the  merits  of  the  suit  for  divorce. 

Bennett  H.  Young  and  M.  W.  liipy  for  appellant. 

C.  B.  Seymour  and  Jos.  E.  Conkling  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch.  Second  Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  Andrew  J.  Steele,  instituted  this  action  against  his  wife, 
Louise  M.  Steele,  for  divorce  a  vinculo  matrimonii,  alleging  as  a  ground 
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therefor  such  lewd  and  laeclvicus  conduct  on  her  part  as  proved  her  to  be 
unchaste.  She  filed  answer,  denying  the  allegations  of  the  petition,  and  in 
the  second  xmragraph,  which  she  made  a  cross  petition  against  her  husband, 
prayed  for  a  divorce  from  him  on  the  ground  of  cruel  and  inhuman  treat- 
ment. The  chancellor,  upon  final  hearing,  entered  a  decree  granting  the 
husband  the  relief  sought,  but  making  no  provision  for  alimony  for  the 
wife  or  the  payment  of  her  costs,  including  a  reasonable  attorney's  fee  by 
the  husband.    From  this  judgment  she  has  appealed. 

As  no  appeal  lies  to  this  court  from  a  judgment  granting  a  divorce,  the 
only  question  presented  by  the  record  is  whether  or  not  the  wife  (appellant) 
was  entitled  to  have  her  costs,  including  a  reasonable  attorney's  fee,  paid 
by  her  husband,  although  she  was  in  fault,  that  being  fixed  by  the  decree 
of  the  chancellor.     It  seems  to  us  that  this  case  comes  squarely  within  the 
purview  of  the  principle  enunciated  in  Turner  v.  Turner,  28  Ky.  Law  Rep., 
370.     In  that  case  the  husband  sued  for  and  obtained  a  judgment  of  divorce 
from  his  wife  on  the  ground  of  abandonment   by  her,  without  fault  on  bis 
part,  for  one  year  previous  to  tlie  institution  of  the  suit.     In  her  answer  she 
denied  that  she  had  abandoned  her  husband,  and  alleged  that  he  had  driven 
her  from  his  home,  wrongfully  and  without  cause,  and  prayed  for  a  divorce 
from  him  on  the  ground  of  cruelty.     Upon  final  hearing  the  court   decreed 
the  divorce  to  the  husband,  but  gave  the  wife  the  sum  of  1200  in  alimony. 
Thereupon  the  wife  entered  a  motion  for  an  attorney's  fee  to  be  taxed  as 
costs  in  her  behalf.     This  motion  was  overruled,  and   she  appealed.     After 
reciting  the  foregoing  facts,  this  court,  through  Judge  Burnam,  said:  "l?ec- 
tlon  900  of  the  Kentucky  Statutes   provides  thnt  in  actions  for  alimony  and 
divorce  the  husband  shall  pay  the  cost  of  each  party  unless  it  shall  be  made 
to  appear  in  the  action  the  wife  is  in  fault  and  has  ample  estate  to  pay  the 
fiame,  and  in  the  case  of  Ballard  v.  Caperton,  59  Ky.,  414,  this  court  said, 
tIz.  :  'Thi3  provision  of  the  Revised  Statutes  applies  to  all  suits  for  divorce 
and  alimony.     None  are  excepted  from  its  operation.     And  in  all  such  cases 
the  husband  is  bound  to  pay  the  costs  of  each  party  (including  a  reasonable 
compensation  to  the  attorneys  of  the  wife  for  their  professional  services  ren- 
dered to  her  in  the  action),  no  matter  what  tho  result  of  the  suit  may  be,  or 
by  what  cause  it  may  have  been  terminated,  unless  two  things  are  made  to 
appear  in  the  action:  First,  that  the  wife  is  in   fault;  and,  second,  that  she 
has  ample  estate  to  pay  the  costs.    There  must  be  a  concurrence  of  the  two 
conditions  in  order  to  exempt  the  husband  from  the  liability  iniposed    by 
the   statute,  and   both  conditions  must  be  made  to  appear  in  the    cause. 
Although  it  may  be  made  to  appear  that  the  wife  is  in  fault,  yet  if  it  be 
not  also  made  to  appear  that  she  has  ample  estate  to  pay  the  costs,  the  hus- 
band  is  bound   to  pay.     Or,  if  she  has   the  estate,  and  is  not  in  fault,  the 
huBband  is  liable  for  the  costs. '  " 

And  this  seems  to  have  been  the  rule  which  has  been  followed  in  deter- 
mining the  question  of  the  liability  of  the  husband  for  the  wife's  counsel 
fees.  Whilst  appellant  in  this  case  is  not  free  from  fault,  it  certainly  can 
not  be  said  that  she  has  ample  estate;  it,  therefore,  follows  that  the  hus- 
band is  liable  for  the  cost,  including  a  leasonable  attorney's  fee.  And  for 
this  reason  alone  the  judgment  must  be  reversed  and  the  cause  remanded. 
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with  iDstruotions  to  the  circuit  judge  to  make  appellant  a  reasonable  allow- 
ance for  counsel  fees." 

The  principle  enunciated  in  the  opinion  in  Thomas  t.  Thomas,  7  Bush, 
665,  has  no  application  to  the  case  at  bar.  There  the  wife  souf<ht  to  obtain 
a  judgment  for  a  reasonable  attorney's  fee  for  services  in  this  court  on  an 
appeal  after  the  decree  of  divorce  had  be^n  granted  In  the  lower  court. 
This  was  refused  on  the  ground  that  the  litigation  in  this  court  was  not 
between  husband  and  wife,  but  the  parties  having  been  separated  by  the 
judgment  of  the  lower  court,  they  stood  here  in  the  attitude  of  ordinary 
litigants.  In  the  case  at  bar  the  services  rendered  by  the  counsel  of  the 
wife  were  rendered  to  her  while  she  was  the  wife  of  appellee,  and  under  the 
statute,  as  expounded  in  the  case  of  Turner  v.  Turner,  supra,  he  is  liable  for 
all  her  costs,  including  a  reasonable  attorney's  fee,  although  she  was  in 
fault  as  to  the  merits  of  the  controversy. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  herewith. 
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(Filed  January  18,  1905.) 

Intoxicating  liquors— Retailing— Lioenso— Towns  of  the  sixth  chiss— Sec- 
tion 3704,  Kentucky  StntuteF,  which  is  part  of  the  charter  of  towns  of  the 
sixth  class,  provides  that  the  granting  of  a  license  to  sell  spirituous,  vinous 
or  malt  liquors  shall  be  under  the  exclusive  control  of  the  board  of  trustees 
of  such  town,  and  where  one  has  obtained  a  license  from  the  board  of  trus- 
tees he  is  not  required  to  have  a  license  from  the  county  court,  but  should 
pay  or  tender  to  the  county  court  clerk  the  license  tax  due  the  State,  and 
the  refusal  of  the  clerk  to  accept  the  money  tendered  made  the  cleik  liable 
to  the  State  therefor;  but  such  refusal  did  not  subject  the  defendant  to 
prosecution  for  selling  such  liquors  without  a  license. 

J.  M.  Dial  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  was  indicted  by  the  grand  jury  of  Kenton  county  in  two  cases 
for  the  offense  of  retailing  liquors  without  license.  The  law  and  facts  were 
submitted  to  the  court, who  found  the  defendant  guilty  and  fixed  his  punish- 
ment at  a  fine  of  $75  in  each  case. 

It  was  conceded  on  the  trial  that  the  defendant  hod  sold  spirituous,  vinous 
and  malt  liquors  by  retail  nt  the  time  charged  in  the  indictment,  but  he 
offered  to  prove  that  at  the  time  he  8old  the  liquor  he  had  a  license  from  the 
town  of  Central  Covington,  where  his  saloon  was  situated;  that  his  State  li- 
censeexpired  on  May  9,  190S;  that  on  that  day  he  had  a  license  from  the  town 
of  Central  Covington  which  expired  on  June  1,  1903,  at  which  time  his  town 
license  was  renewed  by  the  municipal  authorities  for  one  year;  that  while 
his  own  town  license  was  in  full  force  he  applied  to  the  county  judge  of 
Kenton  county  for  a  county  license,  and  that  a  protest  being  made  by  the 
citizens  of  the  neighborhood,  the  license  was  refused  by  the  county  court. 
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After  this  he  applied  to  the  county  olerk  for  license,  tendering  to  the  connty 
clerk  the  amount  of  the  license,  together  with  the  cost  of  issuing  it,  but  the 
county  clerk  refused  to  issue  the  license  because  of  the  order  of  the  county 
court  above  referred  to.    He  thereupon   instituted  a  mandamus  proceeding 
against  the  clerk  in  the  Kenton   Circuit  Court,  praying  that  the  county 
clerk  be  compelled  to  issue  him  license.    This  case  being  heard  the  judge 
announced  from  the  bench  that  he  would  make  no  order  in  it;  and  there- 
upon the  plaintiff  dismissed  that  suit  without  prejudice.    He  continued  to 
run  his  saloon,  and   thereafter  made  the  sales  for  which  he  was  indicted. 
The  special  judge  who  tried  the  cases   held   that  the  clerk  erred   in   not 
taking  the  money  and   issuing   the  license  to  the  defendant;  but  that  the 
mistake  of  the  clerk  did  not  operate  as  a  license  or  excuse  his  violation  of 
law  in  selling  without  license,  relying  upou  the  following  oases:  Common- 
wealth T.  BlAckington.  24   Pick.,  366;  Reese  v.  Atlanta.  63  Ga.,  344;  State 
T.  Bach,  86  Minn.,  234;    Phoenix    Carpet  Co.  v.  State,  18  Ala.,  148;  State  ▼. 
Myera,  68  Mo.,  8d4:    Roberts  ▼.  Florida,  26  Fla.,    360;    State  v.    Dower,  21 
Wis.,  281.    In   these  cases  it  was  held   that  so  long  as  no  license  is  issued, 
although  it  may  be  the  fault  or  mistake  of  the  official,  the  defendant  ip  liable 
for  the  sales  without  license.    But  none  of  these  cases  seem  to  us  in  point 
In  the  case  before  us.     Here  the  defendant  bad  a  license  from  the  municipal 
authorities  of  the  town.     Section  3704,  Kentucky  Statutes,  which  is  a  part 
of  the  act  governing  towns  of  the  sixth  class,  to  which  Central  Covington 
belongs,  provides  that  the  granting  of  license  to  sell  spirituouF,  vinous  or 
malt  liquors  "shall  be  under  the  exclusive  control  of  the  board  of  trustees. " 
In  Schwearman  v.  Commonwealth,  69  Ky.,  266,  it  was  held  that  when  ex- 
clusive authority  to  grant  these  licenses  is  vested  in  the  municipal  govern- 
ment, the  issue  of  such  a  license  is  not  at  all  dependent  upon  an  order  of 
the  county  court,  but  that  it  is  the  duty  of  the  clerk  to  collect  the  State  tax 
from  the  person  licensed,  and  that  the  jurisdiction  of  the  county  court  to 
grant  license  is  confined  to  county  districts  outside  of  an  incorporated  city 
or  town  in  which  exclusive  authority  is  vested  in  the  municipality  over  the 
subject  of  license.    (Kentucky  Statutes,  section  4203.    In   that  case  it  was 
held  that  the  county  clerk  was   liable  on  his  bond  for  the  license  taxes  col- 
lected by  him  within   the  city,  although  no  order  of  the  county  court  had 
been  made  granting  the  licenses.    The  case  rests  on  the  ground  that  when 
the  applicant  has  received   his  license  fron\  the  municipal  authorities  it  is 
the  duty  of  the  clerk  to  receive  from  him  the  State  tax  and  issue  to  him  the 
State  license.    This  is  a  mere  ministerial  act  on  the  part  of  the  clerk.    In 
the  oases  relied  on  for  appellee   the  defendant  had  no  license;  but  in  this 
caae  the  defendant  has  a  license  from  the  officers  who  are  given  by  law  ex- 
clusive jurisdiction  in  the  premises.    When  he  got  this  license  and  tendered 
to  the  clerk  the  State  tax  he  had  done  all  that  the  law  required  him  to  do. 
It  was  then  the  duty  of  the  clerk  to  accept  the  money.     When  he  refused  to 
accept  it  he  became  liable  to  the  State  therefor. 

The  case  differs  from  those  cited  in  that  here  the  defendant  had  a  license 
from  the  only  authority  which  had  jurisdiction  to  grant  it.  It  is  not  like 
the  case  where  the  defendant  has  been  granted  no  license.  The  order  of  the 
county  court  refusing  appellant  license  was  void  as  the  county  court  had  no 
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jurisdiction  as  to  licenses  within  the  town  of  Central  Covington,  and  was, 
therefore,  no  authority  to  the  clerk  for  refusing  to  receive  the  money  which 
appellant  tendered  him. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


MORRISON,  &c.  V.  FLETCHER. 
(Filed  January  18,  1005.) 

1.  Deed— Delivery— Acceptance— Presumption— Where  a  house  and  lot  in 
this  State  was  conveyed  by  a  mother  to  her  daughter,  and  the  deed  left  by 
the  grantor  with  her  agent  in  thi^  State  for  record  in  the  county  where  the 
property  was  situated,  and  it  was  so  recorded,  the  presumption  arises  that 
there  was  both  a  delivery  and  acceptance  of  the  deed. 

2.  Conveyance  by  deed— Subsequent  devise  by  grantor  of  same  property 
to  grantee — Election  to  take  under  will— Where  property  conveyed  by  deed 
by  a  mother  to  her  daughter  was  afterwards  devised  by  the  mother  to  said 
daughter,  the  daughter  could  not  take  the  property  under  both  the  deed  and 
will,  and  the  daughter  having  elected  to  take  under  the  will,  is  thereby  es- 
topped  to  claim  it  under  the  deed. 

.1.  Foreign  will— Probate   in    this   State— Effect— Where  a  will   was   made 
and  duly  probnted  in  another  State  and  subcequently  presented  for  ancillaiyfljl^ 
probate  in  this  State  in  the  county  where  land  devised  therein  is  situated, ^^ 
the  judgment  of  the  court  admitting   it  to  probate  can  not  be  collaterally 
attacked. 

4.  Tenant  in  possession— Remaindermen — Adverse  holding — A  tenant  in 
possession  of  real  estate,  whether  holding  for  life  or  claiming  the  fee,  is 
bound  for  the  taxes  thereon,  and  the  possession  of  such  tenant  is  not  ad- 
verse to  the  remaindermen  who  claim  under  the  will  after  the  death  of  the 
life  tenant. 

Montgomery  &  Montgomery  and  J.  P.  O'Meara  for  appellants. 

W.  A.  Barry  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  conrt  by  Judge  Settle. 

The  record  in  this  case  presents  a  controversy  between  the  appellants,  C. 
A.  Morrison,  Lucy  A.  Morrlt^on  (formerly  Lucy  A.  Richardson)  and  the  ap- 
pellee, W.  D.  Fletcher  over  the  title  to  a  houf-e  and  lot  situated  in  the  city 
of  Elizabethtown,  Ky. ,  the  former  claiming  it  as  devisees  in  remainder 
under  the  will  of  Mary  M.  Morrison,  the  latter  as  sole  devisee  undet  the  will 
of  his  wife,  Georgia  A.  Fletcher,  nee  Georgia  A.  Morris. 

It  appears  that  the  real  estJite  in  question  was  formerly  owned  by  Mary 
M.  Morrison,  a  widow  and  resident  of  DeWitt,  Ark.,  and  that  she,  while  on 
a  visit  to  Kentucky,  by  deed  of  date  October  22,  1879,  conveyed  it  to  her 
daughter,  Georgia  A.  Morrison,  therein  reserving  to  herself  a  life  estate  in 
the  property.  After  acknowledging  the  deed  before  a  deputy  of  the  clerk  of 
the  Hardin  County  Court  Mrs.  Morrison  returned  to  her  home  in  Arkan- 
sas, leaving  the  deed  with  J.  W.  Fletcher,  an  nncle  of  appellee,  to  be,  as  he 
testified,  put  to  record,  and   it  was  lodged  by  him  for  record  in  the  office  of 
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the  clerk  of  the  HardiD  County  Court  January  17,  1880,  and   soon  tbeieafter 
duly  recorded. 

Some  time  in  the  year  1882,  Mary  M.  Morrison  died  at  her  home  in  De- 
Witt,  Ark.,  testate,  and  in  September  of  that  year  her  will  was  duly  admit- 
ted to  probate  in  the  probate  court  of  Arkansas  county  in  the  State  of  Ar- 
kansas. By  the  provisions  of  her  will  the  testatrix  devised  to  her  daughter, 
Georgia  A.  Morrisnn,  all  the  property,  real  and  personal,  of  which  she  died 
possessed.  The  real  estate,  however,  was  only  devised  the  daughtei  for  life, 
with  remainder  in  the  event  of  her  death  without  issue,  to  Robert  Scan- 
land,  a  brother  of  testatrix,  and  at  his  death  to  appellants,  C.  A.  Morrison 
and  Lucy  A.  Morrison,  nee  Bichardson,  nephew  and  niece  of  her  deceased 
bnsband.  The  real  estate  thu£  devised  consisted  of  a  house  and  three  parcels 
of  land  in  DeWitt,  Ark.,  and  the  house  and  lot  in  Elizabethtown,  Ey.,  in 
controversy.  The  testatrix  and  her  daughter,  Georgia  A.  Morrison,  were 
living  with  Robert  Scanland  in  DeWitt,  Ark.,  at  the  time  of  the  death  of 
the  former,  and  after  her  death  the  daughter  continued  to  live  with  him 
several  years,  and  until  his  death. 

On  the  10th  of  March,  1899,  she  intermarried  with  the  appellee,  W.  D. 
Fletcher,  with  whom  she  lived  until  her  death,  which  occurred  February 
10,  1901.  No  children  were  born  to  Georgia  A.  Fletcher,  but  she  left  a  will 
whereby  she  undertook  to  devise  her  husband  all  of  her  property,  real  and 
personal.  The  will  was  duly  admitted  to  probate  by  the  county  court  of 
Meade  county,  Kentucky,  in  which  county  she  and  her  husband  were  dom- 
iciled at  the  time  of  her  death.  As  before  stated,  the  house  and  lot  in  con- 
troversy is  claimed  by  appellee  under  the  will  of  his  wife,  and  this  action 
was  brought  to  quiet  his  title  to  saiue,  as  well  as  to  recover  of  appellants 
damages  for  certain  alleged  acts  of  trespass  committed  by  them  upon  the 
property,  and  by  interfering  with  his  tenants,  it  being  averred  in  the  peti- 
tion that  while  he  was  in  the  peaceable  possession  of  the  house  and  lot  the 
appellants,  C.  A.  Morrison  and  Lucy  A.  Morrison,  together  with  Frank 
Morrison,  her  husband,  and  James  Montgomery,  appellants'  attorney,  set 
ap  claim  to  same  as  the  property  of  appellants,  C.  A.  and  Lucy  Morrison, 
and  were  attempting  to  deprive  him  of  the  possession  thereof,  and  had  in 
fact  collected  of  his  tenants  certain  rents  by  making  them  believe  that  ap- 
pKillanta  were  entitled  to  the  same. 

The  petition,  as  amended,  contains  the  further  averment  that  appellee's 
wife,  Georgia  A.  Fletcher,  obtained  a  fee-simple  title  to  the  house  and  lot 
in  controversy  by  virtue  of  the  deed  from  her  mother,  and  that  upon  the 
death  of  the  mother  she  took  possession  of  the  property  under  the  title  con- 
veyed her  by  the  deed,  and  remained  in  the  possession  thereof  under  the 
d«^d  until  her  death.  The  answer  of  appellants  denies  appellee's  title,  or 
that  his  wife  ever  accepted  the  deed  from  her  mother,  and  avers  that  her  in- 
terest in  and  title  to  the  house  and  lot  was  only  a  life  estate  under  the  will 
of  her  mother,  Mary  M.  Morrison ;  and  further,  that  as  she  died  childless. 
and  the  first  or  intermediate  remainderman,  Robert  Scanland,  is  also  dead, 
appellants,  C.  A.  and  Lucy  A.  Morrison,  under  the  provisions  of  Mary  M. 
Morrison's  will,  became  invested  with  an  absolute  title  to  the  property  as 
Borviviog  remaindermen. 

Xhe  ohanoeUor,  however,  adopted  the  oontrary  \iew,  and  bj  the  decree 
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rendered  adjudged  that  Georgia  A.  Fletcher  acquired  title  under  the  deed 
from  her  mothei  and  not  by  the  will,  and,  therefore,  that  the  will  of  Georgia 
A.  Fletcher  invested  appellee  with  the  title  thus  acquired  by  her.  coueij- 
quently  he  was  granted  all  the  relief  asked  in  the  prayer  of  the  petition.  A 
careful  reading  of  the  record  inclines  us  to  the  opinion  that  the  deed  from 
Mary  M.  Morrison  to  Georgia  A.  Fletcher,  nee  Morrison,  was  nefer  man- 
ually delivered  to  the  latter.  It  is  not  shown  by  the  evidence  that  the 
daughter  was  with  the  mother,  or  in  this  State  when  the  deed  was  ezeouted, 
upon  the  contrary  the  circumstances  attending;  the  making  of  the  deed 
create  the  inference  that  she  was  then  at  her  home  in  Arkansas,  for  if  with 
her  mother,  some  one  of  the  several  witnesses  who  testified  to  the  fact  of 
seeing  the  mother  during  her  visit  to  Kentucky  would  have  told  of  seeing 
the  daughter.  Indeed  we  might  go  further,  and  say  the  record  furnishei 
no  evidence  that  tends  to  prove  that  the  daughter  was  ever  in  Kentucky 
after  the  year  1878  until  she  came  into  the  State  as  the  wife  of  the  appellee. 
According  to  the  testimony  of  J.  W.  Fletcher  the  deed  from  Mrs.  Morrison 
to  her  daughter  was  left  with  him  to  be  recorded. 

In  Bunnell,  &c.  v.  Bunnell,  &c.,  83  Ky.  Law  Rep.,  806,  it  is  said:  "De- 
livery (of  the  deed)  is  the  act  finally  that  divests  the  grantor  of  title,  and 
acceptance  the  concurring  act  that  invests  the  grantee.  One  may  be  estab- 
lished by  entirely  different  proof,  and  Indeed  to  have  occurred  on  a  differ- 
ent occasion  from  the  other.  Upon  reconsideration  of  these  oases  we  are 
inclined  to  adhere  to  the  doctrine  that  when  the  grantor  has  executed  a 
deed,  by  signing  it,  completely  acknowledging  it,  and  causing  it  to  be 
lodged  for  record  and  recorded  in  the  proper  oflSce  for  registry,  under  the 
authority  of  Ford  v.  Gregory's  Heirs,  and  McConnell  t.  Brown,  supra,  a 
prima  facie  case  is  made,  or  presumption  is  raised,  that  he  has  dellTered  the 
instrument  on  the  day  of  its  date.  This  presumption,  of  course,  subject  to 
be  rebutted  by  competent  proof  of  either  a  nondelivery  in  fact  or  of  a  de- 
livery at  another  time  than  the  date  of  the  instrument.  Such  facts,  how- 
ever, raise  no  presumption  of  an  acceptance  by  the  grantee  (Owings  y. 
Tucker,  90  Ky.,  379)  save  where  a   clearly  beneficial   interest  is  conferred.*' 

Applying  the  al)ove  rule  to  the  facts  of  the  case  at  bar,  we  are  inclined,  in 
view  of  the  relationship  of  the  grantor  and  grantee,  and  the  apparent  bene- 
ficial character  of  the  conveyance,  to  hold  that  the  due  execution  and  record- 
ing of  the  deed  in  question  authorizes  the  presumption  that  there  was  both 
a  delivery  and  acceptance  thereof.  Although  a  prima  facie  acceptance  of 
the  deed  by  Georgia  A.  Fletcher  is  shown  by  the  facts  and  circumstances 
referred  to,  her  right  to  the  possession  of  the  house  and  lot  thereby  conveyed 
did  not  accrue  until  the  death  of  her  mother  in  1882,  which  terminated  the 
life  estate  in  the  property  reserved  to  the  mother  by  the  deed. 

Upon  the  death  of  her  mother  Georgia  A.  Fletcher  took  the  title  as  well 
as  the  possession  of  the  property  devised  her  by  the  will,  and  the  house  and 
lot  conveyed  hei*  by  the  deed  was  included  in  the  realty  given  her  for  life  by 
the  will.  Under  these  circumstances  an  election  upon  her  part  was  neces- 
sary. In  Bigelow  on  Estoppel,  pages  603  4  it  is  said:  '*A  party  can  not 
occupy  inconsistent  positions,  and  where  one  has  an  election  between  sev- 
eral IncousisteDt  courses  of  action,  he  will  be  confined  to  that  which  he  flrtt 
i^opta.   Any  Uecleivo  acl  ot  ^b«  party  doQo  with  knowM|[e  ol  bU  rinhtt 
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and  of  the  facts,  determines  bis  election  and  works  an  estoppel.  *  *  *  It 
la  an  old  rule  of  equity  that  one  who  has  taken  a  beneficial  interest  under 
a  will  is  thereby  held  to  ha^e  oonfirmed  and  ratified  every  other  part  of  the 
will,  and  will  not  be  permitted  to  set  up  any  claim  or  right  of  his  own, 
howeTer  legal  or  well  founded  it  may  otherwise  have  been,  which  would 
defeat  or  in  any  way  prevent  the  full  operation  of  the  will.  Thus  if  a  man 
bequeath  to  another  property  which  belongs  to  a  third  person,  to  whom  he 
gives  by  the  same  will  other  parts  of  bis  estate,  such  third  i)erson  must  con- 
vey his  property  to  his  devisee  or  he  can  not  take  the  property  devised  to 
him  under  the  will.  The  only  question  in  such  case  is,  did  the  testator  in- 
tend (upon  the  face  of  the  will)  that  the  property  should  go  in  such  a  man- 
ner, and  not  had  he  the  power  to  do  so?  It  is  immaterial  whether  the  testa- 
tor thought  he  had  the  right,  or  knowing  the  extent  of  his  rights,  intended 
by  an  arbitrary  exertion  of  ix)wer  to  exceed  them,  in  either  case  the  legatee 
as  such  can  not  dispute  the  ownership  of  the  property  bequeathed  to  the 
other,  and  he  can  only  take  the  property  on  the  terms  upon  which  it  Is 
given.'*    (Pom.  £q.  Jurisp.,  2d  edition,  volume  1,  section  749.) 

In  Gore  v.  Stephens,  1  Dana,  808,  It  was  said  by  this  court:  ''It  is  one  of 
the  leading  maxims  in  equity  that  a  person  shall  not  claim  an  interest  under 
an  instrument,  whether  a  deed  or  will,  without  giving  free  effect  to  the  in- 
strument as  far  aa  he  can.  If  the  testator  give  what  is  not  his  property,  but 
which  he  Eupposed  to  be  his,  and  gives  to  the  person  whose  property  it  is  an 
interest  by  his  will,  that  person  will  not  be  permitted  to  defeat  the  disposi- 
tion where  it  is  In  his  power,  and  yet  take  under  the  will,  and  the  same 
rule  applies  though  the  testator  knew  that  he  had  no  right  to  dispose  of  the 
lands,  and  yet  knowing  it,  takes  upon  himself  to  dispose  of  them."  *  *  * 
(Story's  £q.  Jurisp.,  section  1006.) 

In  the  light  of  the  foregoing  authorities  it  is  manifest  that  Georgia  A. 
Fletcher  could  not  take  under  both  the  deed  and  will.  It  is  also  clear  that 
Mary  M.  Morrison,  after  ccnveying  her  the  property  in  controversy  by  deed, 
intended  to  abrogate  the  deed,  and  doubtless  thought  she  accomplished  that 
end  in  devising  the  daughter  by  her  will  the  same  property  with  the  residue 
of  her  estate,  and  this  intention  of  the  mother  was,  we  think,  effectuated  by 
the  daughter  and  devisee,  by  an  election  on  her  part  to  stand  by  the  will, 
and  to  take  the  property  therein  devised  her  under  its  provisions. 

Obviously  in  making  such  election  she  understood  her  rights  under  the 
deed  and  will,  for,  according  to  the  evidence,  she  had  and  kept  a  copy  of  the 
will  from  the  time  it  was  probated  until  her  death,  and  in  addition  to  the 
presumption  arising  from  the  recording  of  the  deed,  of  Its  acceptance  by  the 
grantee  and  her  consequent  knowledge  of  its  terms  and  provisions,  it  was 
further  shown  by  the  evidence  that  she  was  informed  of  its  existence  in  1883 
or  1884,  through  Scanland,  her  uncle  and  agent,  to  whom  the  fact  was  com- 
municated by  J.  W.  Fletcher. 

It  also  appears  from  the  deposition  of  J.  A.  Gibson,  n  lawyer  of  DeWitt, 
Ark.,  and  the  legal  adviser  of  her  mother,  that  Georgia  A.  Fletcher  received 
tinder  her  mother's  will  from  $3,000  to  $4,000  in  money,  and  that  she  further 
received  and  had  in  possession  until  her  death  the  house  and  lots  in  DeWitt 
devised  her  for  life  by  the  will.  There  was  no  evidence  conducing  to  prove 
that  Georgia  A.  Fletcher  held  the  Elizabethtown  property  in  a  manner  or 
under  a  claim  of  title  different  from  that  under  which  she  held  the  Arkan- 
sas property.  Upon  the  contrary  it  appears  she  did  not  attach  any  impor- 
tanoe  to  the  deed,  and  in  fact  never  withdrew  the  original  from  the  clerk's 
office  in  which  it  was  recorded.  Indeed  the  evidence  disclosed  by  the  record 
pFpponderatet  in  favor  of  appellants'  contention,  that  she  held  the  houife  and 
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lot  in  controversy  under  the  will  regardless  of  the  deed,  and  any  other  Tlew 
of  the  matter  would  be  inconsistent  with  her  conduct  throughout,  and  at 
variance  with  the  circumstance's  attending  her  control  of  the  property. 

Nor  does  the  fact  that  Georgia  A.  Fletcher  loft  a  will  making  appellee  her 
sole  devisee  militate  against  this  view,  for  it  appears  from  the  evidence  that 
i<he  owned  at  the  time  of  her  death  a  very  considera'ble  estate  in  Addition  to 
that  received  from  her  mother.  We  ore  unable  to  sustain  appellee's  conten- 
tion, that  the  will  of  Mary  M.  Morrison  was  improperly  admitted  to  probate 
by  the  Hardin  County  Court,  or  that  the  statute  of  limitation  barred  appel- 
lant*s  right  to  have  it  probated  in  this  State. 

Upon  this  question  we  do  not  regaid  Allen  v.  Froman,  96  Ky.,  314,  as  an 
authority  in  point.  In  that  case  there  was  an  attempt  to  make  an  original 
probate  in  this  State  of  a  copy  of  the  will  of  one  who  was  a  resident  of 
another  State  at  the  time  of  his  death,  and  it  appearing  that  the  original 
had  never  been  probated  in  the  State  of  the  testator's  residence,  and  that 
his  death  occurred  more  than  twenty  years  before  the  copy  was  offered  for 
probate  in  this  State,  it  was  properly  held  by  this  court  that  the  right  of 
probate  was  barred  by  the  ten-year  statute  of  limitation.  But  the  will  of 
Mary  M.  Morrison  had  been,  as  it  appeared,  legally  admitted  to  probate  in  a 
court  of  competent  jurisdiction  in  the  State  of  Arkansas,  where  the  testatrix 
resided  at  the  time  of  her  death.  The  will  was  presented  to  the  Hardin 
County  Court  solely  for  ancillary  probate  because  some  of  the  property 
affected  by  it  lies  in  that  county,  and  under  the  authority  of  Johnson  v. 
Bard.  64  S.  W.,  721,  decided  by  this  court,  the  limitation  applied  in 
Allen  V.  Froman,  supra,  could  not  be  applied  to  this  will,  and  did  not  pre- 
vent the  county  court  from  admitting  it  to  probate. 

In  any  event  it  has  been  conclusively  settled  by  this  court  that  the  judg- 
ment of  a  county  oourt  admitting  a  will  to  probate  can  not  be  attacked  in  a 
collateral  action  or  proceeding,  and  this  is  true  of  foreign  as  well  as  domes- 
tic wills.     (Whnlen  v.  Nisbet,  &c.,  96  Ey.,  464;  Kentucky  Statutes,  section 

4H52. ) 

We  think  the  chancellor  attached  undue  importance  to  Georgia  A.  Fletch- 
(>r*s  possession  for  more  than  fifteen  years  of  the  house  and  lot  in  contro- 
versy, and  to  the  fact  that  she  paid  the  taxes  thereon  during  that  time.  If 
after  her  mother's  death  she  elected  to  hold  the  property  under  the  deed, 
notwithstanding  the  will  of  her  mother,  actual  possession  of  it  by  her  was 
unneceFsary.  Upon  the  other  hand,  if  she  elected  to  take  the  property  under 
the  will,  her  possession,  however  long  or  continuous,  was  not  adveree  to  the 
title  of  the  remaindermen,  and  in  any  event  she  was  personally  liable  for 
the  taxes,  and  the  property  was  also  bound  therefor  during  her  possession 
of  it,  whether  it  was  held  by  her  as  tenant  for  life  under  the  will,  or  as  the 
owner  of  the  fee  under  the  deed.  The  loregoing  conclusions  make  it  un- 
necessary for  us  to  consider  the  contention  made  by  oounsel  for  appellants, 
that  if  Georgia  A.  Fletcher  elected  to  take  the  property  in  controversy  under 
the  deed  from  her  mother,  and  also  received  the  remaining  estate  devised 
her  by  her  mother's  will,  compensation  is  due  appellants  from  appellee  as 
her  devisee  for  the  property  conveyed  her  by  the  deed. 

Being  of  the  opinion  that  the  chancellor  erred  in  the  conclusions  reached 
by  him  the  judgment  is  reversed  and  cause  remanded,  with  directions  to 
the  lower  court  to  set  it  aside  and  enter  in  lieu  thereof  judgment  d ism iFsing 
the  petition  and  giving  appellants,  C.  A.  and  Lucy  A.  Morrison,  the  house 
and  lot  in  controversy,  and  for  such  further  proceedings  at  may  be  ooDSist* 
(gpt  with  the  opinion. 

Whol9  co\irt  ffUtlDf . 
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COURT  OF  APPEALS  OF  KENTUCKY. 


HAQER.  AUDITOR  v.  GAST,  &o. 
(Filed  January  19,  1006. ) 

1.  Street  improvement — Abutting  property  owned  by  the  State— Liability 
for  cost  of  improvement— Under  section  2898,  Kentucky  Statutes,  which  re- 
quires the  State  to  pay  its  proportion  of  the  coet  of  the  improvement  of  a 
public  street  in  cities  of  the  first  class,  on  which  property  is  situated  which, 
la  owned  by  the  State,  or  is  held  in  trust  for  the  public  use  of  the  State^ 
where  such  street  has  been  improved  under  the  ordinance  of  the  city,  audi 
an  apportionment  warrant  or  statement  of  the  costs  thereof  shall  be  certi- 
fied  by  the  board   of  public  works  of  the  city  to  the  State  auditor,  it  is  the- 
duty  of  the  auditor  to  pay  the  same. 

2.  Constitution— Special  legislation — Exemption  from   taxation— Author- 
izing debt  to    be  contractf'd   on   behalf  of  State — The  act  supra   is  not  in 
conflict  'With  section  166  of  the  Constitution  on  the  ground  that  it  is  local  or  - 
special  legislation,  because  Louisville  is  the  only  city  of  the  first  class  in  . 
this  State,  nor  is  It  in   conflict  with   section   170  of  the  Constitution,  by 
which  it  is  provided  that  public  property  used  for  public  purposes  shall  be  ' 
exempt  from  taxation,  as  it  is  well  settled  that  the  sections  of  the  Constitu- 
tion  relating  to  taxation  do   not  apply  to  assessments  made  on  adjoining  : 
property  for  the  Improvement  of  a  highway.     Nor  is  it  in  conflict  with  sec-  • 
tions  49-50  of  the  Constitution,  which  forbids  the  general  assembly  ajithor-- 
Izlng  any  debt  to  be  contracted  except  for  certain   specified  purposes,.  HBf 
these  sections  have  been  the  organic  law  since  1861,  and  under  it  this  court; 
has  sustained   such  legislation,  holding  that  these  provisions  embrace  the 
ordinary  expenses  of , the  government. 

N.  B.  Hays  and  Loraine  Mix  for  appellant. 

Wni.  Furlong  and  H.  L.  Stone  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  State  of  Kentucky  owns  a  lot  of  land  in  Louisville  on  which  is  situated 
the  Kentucky  Institute  for  the  Blind.    The  institute  was  originally  located 
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outside  of  the  oity  boundary,  but  as  the  city  has  growo,  its  limits  haTe  been 
extended  until  the  city  takes  in  the  property,  and  streets  have  been  opened 
adjuining  it.  The  city  council  ordained  that  these  streets  should  be  im- 
proved at  the  cost  of  the  adjoining  owners.     Appellee  Gosnell  was  the  con- 

'traotor,  who  did  the  woiIe  under  the  ordinance  of  the  city  and  the  contract 
made  with  him  by  It.  Section  2833a,  Kentuclsy  Statutes,  is  as  follows: 
"That  when   any  public  way,  or   other   public   improvement  of  any  cHy  of 

' -the  first  class   in   this  Commonwealth,  is  ordered   or  directed,  by  ordinance 

'  of  the  genera]  council  of  said  city,  to  be  constructed,  which,  according  to  the 
provisions  of  the  act  for  the  government  of  that  class  of  cities,  may  be  law- 
fully constructed  at  the  cost  of  the  owners  of  the  lots  of  ground  adjacent  to 
such  improvement,  or  within  the  taxable  limits  thereof,  defined  as  provided 
in  such  act,  and  any  such  real  estate  within  such  taxable  limits  is  owned 
-by  the  State  of  Kentucky,  or  is  held  in  trust  for  the  public  use  of  the  State, 
the  proportionate  part  of  the  cost  of  making  such  public  way  or  other  pub- 
lic improvement  shall  be  app(  rtioned  against  the  real  estate  of  the  State  in 
like  manner  as  against  other  lots  of  ground  within  such  taxable  limits,  and 
apportionment  warrant  or  statement  thereof  shall  be  certified  by  the  board 

-of  public  works  of  such  city  to  the  auditor  of  public  accounts,  who  shall 
^thereupon  draw  on  the  State  treasurer  for  the  amount  of  such  apportion- 
4nent  warrant  or  certified  statement  in  favor  of  the  person  named  therein 
:4is  entitled  to  the  amount  thereof,  and  the  State  treasurer  shall  pay  said 
^warrant  drawn  by  the  auditor  out  of  any  money  in  the  treasury  not  other- 
•wise  appropriated." 

The  auditor  having  refused  to  draw  his  warrant  on  the  treasurer  for  the 

•  amount  of  the  apportionment  warrant  issued  by  the  city  for  Gosnell  as  pro- 
Tided  by  the  statute,  this  suit  was  instituted  for  a  mandamus  compelling 
bim  to  draw  his  warrant  on  the  State  treasurer  therefor.     The  auditor  filed 
^an  answer,  to  which  the  court  sustained  a  demurrer,  and  he  falling  to  plead 
further  awarded   the  mandamus  as  prayed.     The  only  question   raised   by 
the  answer  are  matters  of  law.    It  Is  insisted  that  the  statute  is  unconsti- 
4iutlonal  because  it  is  local  or  special  legislation,  as  It  applies  only  to  the 
'City  of  Louisville,  and  Is  in  conflict  with  sections  59-60  of  the  Constitution. 
The  act  Is  a  part  of  the  law  governing  cities  of  the  first  class.     It  is  true 
Louisville  is  the  only  city  of  the  first  class  in  the  Commonwealth,  but  this 
is  immaterial.     Section  156  of  the  Constitution  provides  that  the  cities  and 
towns  of  the  Commonwe-alth   shall  be  divided  into  eix  classes,  and  that  the 
organization   and  powers  of  each   class  shall  be  defined  and  provided  for  by 
.:general  laws.    The  power  of  the  legislature  to  provide  for  the  government 
■of  cities  of  the  first  class  are  the  same  as  they  would  be  If  there  were  a  hun- 
-^red  cities  of  the  first  class  instead   of  one,  for  if  any  other  city  by  an  in- 
crease of  its  population  comes  to  be  placed  in  the  first  class,  it  will  be  gov- 
'^rned  by  the  act;  otherwise  the  legislature  would  be  powerless  to  carry  out 
section  156  of  the  Constitution.     (Richardson  v.  Mehler,  23  Ey.  Law  Rep.. 
S17.) 

It  is  also  insisted  that  the  act  is  in  conflict  with  section  170  of  the  Consti- 
tution, by  which  it  is  provided  that  public  property  used  for  public  purposes 
shall  be  exempt  from  taxation.  But  It  is  well  settled  that  the  sections  of 
<he  Constitution  relating  to  taxation  do  nut  include  or  apply  to  assessments 
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inade  on  adjoining  property  to  pay  for  the  improvement  of  highways.  (Zabl^ 
T.  Orphans'  Home,  £&  Ky.,  89;  Holzbauer  v.  Newport,  94  Ky.,  407;  Levi  y, 
liOnisviUe,  97  Ky.,  407;  Gosnell  v.  Loaisville,  104  Ey.,  201.) 

Lastly,  it  is  urged  that  the  act  is  in  conflict  with  sections  49-60  of  the  Coo* 
ctitntion,  which  forbid  the  general  assembly  authorizing  any  debt  to  be  con- 
Craoted  on  behalf  of  the  Common  wealth  except  for  certain  specified  purposes. 
But  these  sections  of  the  Constitution  have  been  the  organic  law  of  the 
State  since  1851  (sections  35-86,  article  2  of  former  Constitution),  and  under 
It  this  court  sustained  such  legislation.  (IjlndE^y  v.  Auditor,  3  Bush,  881; 
Commonwealth  v.  Collins,  12  Bush,  886;  Aiiditor  v.  Haycraft,  14  Bush, 
'S84.  )  These  provigions  of  the  Constitution  do  not  embrace  the  ordinary  ex- 
penses of  the  government.  The  State  mny  repair  its  blind  institute  or 
build  a  road  to  it  to  make  it  more  accessible,  or  conduct  its  ordinary  affairs 
without  making  a  special  levy  for  this  purpose.  The  State  gets  the  benefit 
of  the  improved  highway,  and  instead  of  building  it  itself  has  authorized  the 
•city  to  have  it  built,  agreeing  to  pay  its  pro  rata  part  of  the  expense  like 
-other  property  owners  abutting  on  it.  The  State  could  have  authorized  this 
portion  of  the  highway  tu  be  built,  and  paid  for  it  out  of  the  general  fund. 
The  fact  that  the  city  was  authorized  to  have  it  built  does  not  change  the 
Jcgal  aspect  of  the  transaction. 

Judgment  affirmed. 


COMMONWEALTH  v.  NAPIER. 

(Filed  January  19,  1906— Not  to  be  reported.) 

Criminal  law— Indictment— -Upon  the  trial  of  appellee,  charged  with  the 
4)uming  of  property  of  Hiram  Cawood,  it  was  error  to  peremptorily  instruct 
the  jury  to  find  for  the  defendant,  the  proof  showing  that  the  property  was 
In  the  name  of  his  wife.  It  was  shown  by  the  evidence  that  the  property 
was  known  as  that  of  Hiram  Cawood ;  the  witnesses  all  spoke  of  it  as  such; 
be  had  the  possession  and  control  of  it,  and,  moreover,  he  had  an  inchoate 
Interest  in  it  and  possession  of  it,  and  a  conviction  or  acquittal  under  the 
indictment  would  bar  another  prosecution  for  burning  the  barn  of  Sally 
Cawood,  the  wife. 

N.  B.  Hays  and  Ira  Fields  for  appellant. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter.  ' 

Rebecca  Napier  was  indicted  in  the  Harlan  Circuit  Court  for  the  crime  of 
tern  burning  jointly  with  one  Thomas  King.    The  charge   in   the  indict- 
ment is  that  she  and  King  "did  unlawfully,  willfully  and  feloniously  bum 
-a   barn  not  their  own,  but  the  property  of  and  belonging  to  Hiram  J.  Ca- 
wood."    On  the  trial  of  Rebecca  Napier  the  Commonwealth  introduced  evi- 
dence showing  that  Thomas  King  set  the  barn  on  fire  at  the  instance  of 
Rebecca  Napier;  that  she  had  King  to  burn  the  barn  and  paid  him  $10  to 
«et  it  afire.    There  was  other  evidence  tending  to   confirm  this  testimony. 
l^he  defendant  then  introduced  Hiram  Cawood,  who  testified  as  follows: 
*'Q.  Mr.  Cawood,  who  owns  that  barn  and  the  land  where  it  stood  T' 
*'A.  The  land  where  it  stood  is  titled  to  my  wife,  but  I  use  it  all  the 
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time;  the  barn  and  mowiofi;  machine  and  things  that  got  burned  was  mine. 

'*Q.  Isn't  it  a  fact,  Mr.  Cawood,  that  at  the  time  the  barn  was  burned  the- 
land  was  titled  to  your  wife  and  the  deed  was  made  to  her,  and  that  yoo 
tlidn't  hold  title  to  the  land,  the  barn  or  the  property  at  all?" 

'*A.  She  holds  title  to  the  land;  but  the  barn  and  things  that  got  burned 
was  mine." 

**Q.  Where  do  you  live  with  reference  to  the  barn?" 

*'A.  About  aeventy-flve  yards  from  the  barn." 

*'Q.  You  lived  with  your  wife  at  that  time  did  you?" 

••A.  Yes,  sir." 

"Q.  She  occupied  the  same  building?" 

*'A.  Yes.  sir." 

"Q.  Who  built  that  barn?" 

*'A.  I  done  the  last  work  on  it  myself." 

No  other  eTidence  was  introduced,  and  the  court  thereupon  Instructed  the 
jury  to  find  the  defendant  not  guilty  on  the  ground  that  there  was  a  vari- 
ance 1)etween  the  charge  in  the  indictment  and  the  proof,  in  this:  That  the- 
barn  burned  was  not  the  property  of  or  belonging  to  Hiram  J.  Cawood,  but- 
was  the  property  of  his  wife,  Sally  Cawood.^  Section  188  of  the  Criminal 
Code:  **lf  an  offense  involve  the  commission  of  or  an  attempt  to  commit 
an  injury  to  person  or  property,  or  the  taking  of  property,  and  be  described 
in  other  respeots  with  6ufl9cient  certainty  to  identify  the  act,  an  erroneoa» 
allegation  as  to  the  person  injured,  or  attempted  to  be  injured,  or  as  to  the 
owner  of  the  property  taken  or  injured,  or  attempted  to  be  injured,  is  not- 
xnaterlal  " 

In  Johnson  v.  Commonwealth,  87  Ky.,  189,  the  indictment  charged  that 
the  defendant  broke  and  entered  into  barbershop  cf   Philip  White,  but  the- 
evidence  showed  that  the 'shop  broken  Trito  was  leased  and  occupied  not  by 
White  alone,  but  by  him  jointly  with  one  Gatlin,  hie  partner,  and  that  the* 
property  belonged  to  anther. '  It  was  held,  under  the  section  of  the  Code- 
above  quoted,  that  the  indictment  sufficiently  described  the  house  brokeik 
into,  although  White  was  not  the  sole  or  actual  owner  of  it,  but  in  posses- 
sion only  as  tenant  jointly  with   his  partner.    In   Hennessy  v.    Common- 
wealth, 88  Ky.,  301.  the  charge  was  that  the  defendant  obtained  116  in  money 
from  Betty  Cook  by  false  pretenses.     It  was  shown  that  Betty  Cook  was  a- 
married  woman,  and,  therefore,  it  was  claimed  that  the  116  was  the  property 
of  her  husband.    The  conviction  was  sustained,  but  the  judgment  of  the- 
oourt  is  rested  on  the  idea  that  it  was  Immaterial  whether  the  money  ob- 
tained was  the  property  of  the  husband  or  that  of  the  wife  if  the  defendant 
obtained  it  by  false  pretenses  from  his  wife. 

The  question  is  presented  whether  in  indictments  under  section  1109,  Ken- 
tucky Statutes,  the  house  burned  may  be  laid  as  the  property  of  the  hus- 
band where  he  and  his  wife  are  both  living  on  the  property.  Under  such 
circumstances  the  wife  is  technically  In  possession,  but  as  a  matter  of  fac^ 
the  husband  is  in  the  actual  possession  and  control  of  the  property.  There 
is  not  the  slightest  difficulty  to  identify  the  act.  The  grand  jury  knew,  as* 
did  the  defendant,  what  property  was  Intended  to  be  described  in  the  indict- 
ment. Section  138,  Criminal  Code,  was  intended  to  modify  the  rigoroa» 
equirements  of  the  common  law  as  to  the  description  of  the  person  or  prop- 
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^fty  InJiiTed.  When  the  act  can  be  identified  there  is  no  danger  of  a  defend- 
ant  being  pnt  In  Jeopardy  twice  for  the  same  offense.  On  the  trial  of  an 
indictment  for  burning  the  barn  of  Mrs.  Cawood  it  would  be  easy  to  show 
that  she  had  been  tried  under  an  indictment  for  the  same  act.  As  was 
•flhown  by  the  evidence  in  the  case  the  barn  was  known  by  the  witnesses  at 
Hiram  Cawood  barn.  Tbey  oil  spoke  of  it  as  such.  He  had  possession  and 
•oontrol  of  it.  The  description  of  the  barn  in  the  indictment  could  not  have 
tmisled  the  defendant,  and  as  Cawood  bas  an  inchoate  interest  in  the  barn 
•and  possession  of  it,  a  conviction  or  acquittal  under  the  indictment  would 
hta  another  prosecution  for  burning  the  bam  of  Sally  Cawood. 

We,  therefore,  conclude  that  the  court  erred   in  instructing  the  jury  per- 
emptorily to  find  for  the  defendant,  and  this  is  ordered  to  be  certified. 


-      THE  HARDY  PACKING  CO.  v.  SPRIGG. 

(Filed  January  20,  1905— Not  to  be  reported:) 

Fertilizer— Guarantor  of  notes— Action  against— Issue— Evidence  of  value 
— Competency— In  an  action  against  one  as  guarantor  of , notes  executed  for 
Tertilizer,  who  filed  answer,  alleging  that  the  notes  sued  on  were  given  for 
the  price  of  a  fertiliser  on  a  warranty  that  it  was  a  good  wheat  producer, 
Tint  that  it  was  worthless  and  of  no  value,  on  which  answer  issue  was  joined 
by  a  traverse,  it  was  competent  and  relevant  for  the  defendant  to  prove  by 
the  farmers  who  purchased  and  used  the  fertilizer  that  it  would  not,  and 
'did  not,  produce  wheat. 

Williams  &  Handley  for  appellant.  ^ 

J.  W.-  Gore  and  Mather  &  Creal  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  sued  npppllee  as  guarantor  of  eight  or  ten  small  notes,  the 
'Whole  amounting  to  1270. 

The  appellee  answered  and  alleged,  in    substance,  that  he  received  no  con- 
€ideration  for  guaranteeing  the  payment  of  the  notes;  that  they  were  eze- 
'Cnted  by  farmers  for  the  purchase  price  of  fertilizer  on  a  warranty  that  the 
aame  was  a  good  wheat  producer;  that  the  warranty  failed;  that  the  fertil- 
iser would  not  produce  wheat,  and  was  worthless  and  of  no  value.     Appel- 
lant replied,  traversing  these  allegations.    Upon  this  issue  a  trial  was  had, 
which  resulted   in  favor  of  appellee.    The  appellee  introduced  eight  or  ten 
-farmers  who  purchased  this  fertilizer,  and  who  stated  that  it  was  worthless, 
^nd  would  not,  and  did  not,  produce  wheat.    Appellant  objected  to  this  evi- 
dence,  and  contends  that  the  only  competent  testimony  that  could  have 
been  introduced  by  appellee  was  a  report  of  analysis  of  a  sample  of  the  fer- 
tilizer, by  the  director  of  the  Agricultural  Experiment  Station  of  the  Agri- 
cultural and  Mechanical  College  of  Kentucky,  as  provided  in  subsection  8 
of  section  1828  of  the   Kentucky  Statutes.     Even    if  the  statute  should  be 
-construed  to  have  the  effect  as  contended  for,  which  we  do  not  decide,  the 
appellant  did  not  prepare  its  pleadings  to  get  the  benefit  of  the  statute.    It 
maa  not  alleged  that  it  complied  with  the  provisions  of  this  statute  in  any 
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particular.  It  did  not  even  allege  that  the  fertilizer  fumisbed  appellee  for 
■ale  was  labeled  with  the  analysis  as  made  by  the  director  of  the  Agricnl* 
tural  Experiment  Station,  and,  if  so  labeled,  that  the  fertilizer  furniahed 
appellee  was  of  the  kind  or  grade  ae  the  samples  furnished  by  it  to  the  direc- 
tor for  analysis.  We  are  of  the  opinion  that  the  evidence  objected  to  was 
competent  and  relevant  to  the  issue. 
Judgment  affirmed. 


CAMDEN  INTERSTATE  RY.  CO.  v.  SMILEY.  &c. 
(Filed  January  20,  1905— Not  to  be  reported.) 

1.  Injunction— Dissolution— Amended  pleading —Damages— In  an  action 
to  enjoin  a  railroad  company  from  constructing  a  viaduct  in  a  street  lo 
front  of  plalntiff*8  property,  where  an  injunction  granted  by  the  clerk  waa 
dissolved  by  the  circuit  court,  it  was  not  error  in  this  court  to  permit  the 
plaintiff  to  amend  her  petitidh,  charging  that  the  viaduct  was  a  permaneni 
ob8truotion4m^  praying  for  damages  to  her  property  caused  thereby. 

8.  Railroads— Constructing  viaduct  in  street— Damages  to  abutting  prop- 
erty—Where  a  viaduct  was  constructed  by  a  railroad  ten  or  twelve  feet  blgb 
in  the  center  of  a  street,  twenty-one  feet  from  plalntlfl  's  dwelling,  wblcb 
was  worth  11,960,  a  verdict  allowing  $426  damages  is  not  so  excessive  a» 
to  authorize  this  court  to  disturb  it  where  the  proof  shows  that  the  ingroii 
and  egress  to  and  from  the  property  was  seriously  impaired. 

T.  B.  Brown  for  appellant. 

R.  S.  Dinkle  and  P.  K.  Malln  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee  owns  a  lot  fronting  one  hundred  and  twenty  feet  on  Mound  street 
in  Catlettsburg,  Ky.,  having  on  it  two  dwelling  houses  which  she  rented  to 
tenants.  Appellant  was  building  along  Mound  street  a  viaduct  some  ten  or 
twelve  feet  high  which  occupied  the  central  part  of  the  street,  leaving  onlj 
the  space  of  twenty  one  feet  between  her  property  line  and  the  base  upon 
Which  the  viaduct  rested,  and  after  deducting  the  sidewalk  of  ten  fetst,  only 
about  eleven  feet  for  teams  to  drive  on.  The  purpose  of  the  viaduct  was  to 
raise  appellant's  track  so  as  to  get  up  to  the  bridge  over  the  Big  Sandy 
river.  It  rested  on  trestle  work.  Bents  were  placed  eighteen  feet  apart,  the 
bents  resting  on  concrete  pedestals  two  feet  square.  While  appellant  wa» 
building  the  structure  appellee  brought  this  suit  to  enjoin  it  from  continu- 
ing the  erection  in  the  street  on  the  ground  that  it  was  a  taking  of  her  prop- 
erty by  appellant  without  first  paying  a  just  compenFation  therefor,  as  the 
ingress  and  egress  to  and  from  her  property  would  be  materially  affected. 
An  answer  was  filed  by  the  defendant,  and  on  the  hearing  before  the  circuit 
judge  upon  affidavits  the  court  dissolved  the  injunction  which  had  been 
granted  by  the  clerk.  The  plaintiff  thereupob  amended  her  petition,  charg- 
ing that  the  viaduct  was  a  permanent  obstruction  in  the  street,  unreasonably 
destroying  ingress  to  and  egress  from  her  property,  and  damaging  it  in  the 
sum  of  |i,250,  for  which  she  prayed  judgment.  The  case  was  then  on  her 
motion  transferred  to  the  ordinary  dgclet,  where  it  was  heard'before  a  jury 
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Tvbo  returned  a  verdict  for  her  iu  the  sum  of  $426,  on  which  the  court  en- 
tered judgment. 

It  Is  insisted  that  the  court  erred  in  allowing  the  amended  petition  to  be- 
llied seeking  damages  for  the  obstruction  of  the  street.    The  courts  have  a 
wide  discretion  in  allowing  amendments,  and   as  it  bad  been  held  that  the- 
construction  of  the  viaduct  would  not  be  enjoined  we  do  not  see  that  there- 
was  any  substantial  error  in  allowing  the  plaintiff  to  amend  her  petition. 
and  claim  damages  for  the  injury  to  her  property.     The  plaintiff  was  mani- 
festly entitled  to  damages  if  the  statements  of  her  petition  were  true,  and 
although  she  was  not  entitled  to  enjoin  the  construction  of  the  viaduct,  the- 
court,  in  furtherance  of  justice,  should  not  have  left  her  remediless  and  re- 
fused to  allow  her  to  amend  her  petition  and  ask  the  relief  to  which   the 
facts  she  stated  entitled  her.     (McHngh  v.  Louisville  Bridge  Co.,  28  Ey^ 
Law  Bep..  1646.) 

While  the  proof  was  conflicting  there  was  sufficient  evidence  of  obstruc*- 
tion  of  the  ingress  to  and  egress  from  the  property  to  justify  the  lubroiseiom 
of  the  case  to  the  jury.  (Ashland  and  Gatlettsburg  Street  Railway  Co.  v. 
Faulkner,  81  Ey.  Law  Rep.,  166;  L.  &N.  R.  B.  Co.  v.  Cumnock,  2^Ey.  Law 
Bep.,  18S0;  Henderson  v.  McClain,  19  Ey.  Law  Bep.,  1462;  Ludlow  v.  Det- 
weller.  90  Ky.  Law  Bep.,  896. ) 

The  court  instructed  the  jury  as  follows: 

**lBt.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidencft- 
that  the  defendant  in  constructing  its  viaduct  on  Mound  street  appropriated 
and  obstructed  the  street  adjacent  to  plaintiflT's  lot  so  as  to  deprive  plaintifT 
of  the  reasonable  use  of  the  said  street  as  a  means  of  ingress  and  egress  to> 
and  from  said  property,  they  will  find  for  the  plaintiff  and  fix  the  damages- 
•ein  Inetmetion  No.  4. 

*'Sd.  The  court  instructs  the  jury  that  they  are  not  authorized  to  find  any 
damages  for  plaintiff  if  they  believe  from  the  evidence  that  sufficient  space- 
in  Mound  street  is  left  between  plaintiff's  property  and  defendant's  viaduct, 
on  said  street  to  permit  the  reasonable  use  of  same  for  ingress  and  egress  to* 
and  from  said  property  by  vehicles  in  ordinary  and  general  use. 

"3d.  The  court  instructs  the  jury  that  if  they  find  for  plaintiff  under  in- 
struction No.  1,  that  they  are  only  'permitted  to  find  for  the  plaintiff  such 
depreciation  of  value,  if  any,  of  plaintiff's  property  as  they  believe  and  And 
ie  due  to  the  obstruction,  if  any,  to  the  reasonable  use  of  Mound  street  ad- 
jacent to  plaintiff's  property  for  travel  by  any  vehicle,  in  ordinary  and  gen- 
eral use,  to  and  from  plaintiff's  property,  and  the  jury  are  not  permittted  ta^ 
include  in  any  finding  they  may  make  any  depreciation  in  the  value  of' 
plaintiff's  property  that  they  may  find  to  be  due  to  the  operation  of  defend* 
ant*s  line  of  street  railway  on  the  viaduct  in  Mound  street  adjocent  to  plain- 
tiff's property,  or  to  the  unsightliness  of  defendant's  viaduct,  or  to  any 
fear  by  horses  from  operation  of  cars  on  said  viaduct  or  to  mere  prozimiiy 
of  or  inconvenience  from  defendant's  viaduct  that  does  not  obstruct  the  rea- 
sonable use  of  Mound  street  adjacent  to  plaintiff's  property  for  travel  by 
any  vehicle,  in  ordinary  and  general  use,  to  and  from  plaintiff's  property. 

"4th.  If  the  jury  find  for  plaintiff  under  instruction  No.  1  they  will  first 
ascertain  from  the  evidence  the  fair  market  value  of  the  property  in  ques- 
tion just  before  it  became  generally  known  that  the  viaduct  of  the  defend- 
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ant  was  to  be  built  on  Mound  street  adjacent  to  said  property ;  tbey  will 
then  ascertain  from  the  evidence  what  portion  of  that  value,  if  any,  haa 
been  taken  from  same  by  reason  of  the  construction  of  said  viaduct  on 
Mound  street  adjacent  to  said  property,  and  the  amount  so  found  is  the  sum 
plaintiff  is  entitled  to  recover,  nor  exceeding  $1,250." 

The  principal  complaint  is  that  instruction  No.  4  takes  off  the  brakes, 
allowing  the  jury  to  find  for  appellee  whatever  of  the  value  of  the  property 
bad  been  taken  from  It  by  the  construction  of  the  viaduct.  All  the  instrac- 
tions  of  the  court  are  to  be  read  together,  and  when  the  four  instructioDS 
above  quoted  are  so  read  they  could  not  have  misled  the  jury.  By  instrac- 
tion  3  the  jury  were  told  plainly  that  they  could  not  find  for  the  plaintiff  on 
account  of  certain  things,  but  only  for  the  damages  from  the  obstruction 
of  ingress  and  egress  to  and  from  the  property.  This  is  plainly  set  out  in 
instruction  No.  1 ;  it  is  repeated  in  instruction  No.  2,  and  is  reiterated  in 
Instruction  No.  H. 

The  plaintiff's  evidence  tended  to  show  that  her  property  was  worth  abont 
$1,260  before  the  construction  of  the  viaduct,  and  that  it  had  been  damaged 
by  its  construction  in  the  sum  of  $625,  as  teams  could  not  pass  on  the  space 
of  eleven  feet  and  loaded  wagons  could  not  turn  and  go  under  the  viaduct. 
The  proof  was  somewhat  conflicting  as  to  whether  a  wagon  could  turn  and 
pass  under  the  viaduct,  but  as  to  the  space  left  there  was  no  conflict  in  the 
evidence,  and  it  was  reasonably  clear  from  the  proof  ttat  the  ingress  and 
egress  to  and  from  the  property  was  seriously  impaired.  The  jury  fixed  the 
damages  at  t425,  and  we  can  not  say  that  the  verdict  is  so  excessive  as  to 
warrant  ue  in  disturbing  it. 

Judgment  affirmed. 


THE  KENTUCKY  STOVE  CO.  v.  BRYAN'S  ADM'R. 
(Filed  January  24,  1904— Not  to  be  reported. ) 

1.  Damages — Liability  for— In  this  action  to  recover  damages  for  the  death 
of  appellee's  intestate  it  is  not  a  defence  that  deceased  was  at  work  under 
an  independent  contractor,  as  the  furnishing  of  the  wheel,  the  bursting  of 
which  killed  him,  its  shafting  and  power  were  all  under  the  supervision  of 
appellant. 

2.  Competency  of  witnesses— It  was  not  error  for  the  court  to  refuse  to 
permit  stockholders  of  appellant  to  testify  for  it  in  an  action  against  it  for 
damages  with  reference  to  conversations  had  with  the  intestate.  (24  Ky. 
Law  Rep.,  1800.) 

Bennett  H.  Young  and  M.  W.  Ripy  for  appellant. 

Gardner  &  Moxley  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  cf  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  for  $8,000,  obtained  for  the  death  of  Wil- 
liam Bryan,  who  was  killed  by  the  buisting  of  an  emery  wheel  in  the  plant 
of  appellant. 
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This  wfaeel  was  situated  in  a  room  at  one  end  of  the  plaDt,  about  one  hun- 
dred feet  from  the  engine  which  operated  it. 

The  appellee  in  substance  alleged  that  the  wheel  was  defective ;  that  it 
was  improperly  and  unsafely  put  on  the  shaft  which  revolved  It,  and  that 
the  servants  of  appellant  negligently  and  carelessly  operated  the  wheel  at 
an  excessive  and  dangerous  rate  of  speed,  and  that  the  agents  and  servants 
•of  appellant  in  charge  knew,  or  by  the  exercise  of  ordinary  care  could  hare 
known,  and  this  appellee's  intestate  did  not  know  that  the  wheel  was  de- 
fective; that  it  was  improperly  placed  upon  the  shaft,  and  that  it  was  op- 
erated at  a  dangerous  and  excessive  rate  of  speed.  Appellant  denied  all 
Degligence,  and  alleged  contributory  negligence  on  the  part  of  the  deceased ; 
Also  that  the  decedent  was  not  in  the  employ  of  appellant;  that  he  was  em- 
ployed by  and  under  the  sole  control  of  one  John  Hines,  an  independent 
•contractor,  and,  thoTcfore,  it  was  not  responsible  for  the  death  of  Bryan. 
The  afSrmative  matter  in  the  answer  was  traversed  by  a  reply.  It  appears 
from  the  evidence  that  the  wheel  was  not  defective.  The  only  evidence  to  in- 
dicate that  it  was  defective  was  the  fact  that  it  burst,  but  the  evidence 
conduces  to  show  that  it  was  at  the  time  deceased  was  killed  improperly 
And  Insecurely-  placed  upon  the  shaft  which  revolved  it,  and  that  it  was 
being  operated  at  an  excessive  and  dangerous  rate  of  speed. 

It  is  shown  without  contradiction  that  appellant  owned  and  controlled  the 
power  that  operated  this  wheel,  and  it  was  its  duty  to  exercise  reasonable 
•oare  in  making  it  secure  and  safe  for  the  protection  of  persons  whose  duty 
it  was  to  work  and  labor  in  the  room,  where  the  emery  wheels  were  situated. 
Under  the  facts  proven  in  this  case  this  duty  devolved  upon  appellant.  It 
matters  not  whether  the  persons  working  about  these  wheels  were  employes 
«Dd  upon  the  payrolls  of  appellant,  or  whether  they  were  woiking  under  a 
boss  or  independent  contractor,  as  the  furnishing  of  the  wheel,  the  shafting 
and  the  power  to  run  it  were  all  under  the  supervision  and  control  of  appel- 
lant. (Ohio  Valley  By.  Co.  v.  MoKinley,  17  Ky.  Law  Rep.,  lOSO;  Wilson  v 
Alpine  Coal  Co.,  26  Ky.  Law  Bep.,  888;  King  v.  Creekmore,  25  Ky.  Law 
Kep.,  1298;  Ford  &  Ford  v.  Crigler,  25  Ky.  Law  Kep.,  67.) 

The  instructions  as  given  by  the  court  were  unobjectionable,  and  properly 
sohmltted  every  phase  of  the  issues  to  the  jury.  Appellant  also  complained 
(bat  the  court  erred  in  refusing  to  allow  two  stockholders  of  appellant  to 
testify  with  reference  to  conversations  and  transactions  had  with  appellee's 
intestate.  This  was  not  error.  (Story  v.  First  National  Hank  of  Louis- 
ville, 24  Ky.  Law  Bep.,  1800.) 

Perceiving  no  error  in  the  record  prejudicial  to  appellant  the  judgment  is 
affirmed. 


HELTON  V.  COMMONWEALTH. 

(Filed  January  24,  1905— Not  to  be  reported.) 

1.  Criminal  law— Evidence— Admonition  of  the  court— Upon  the  trial  of 
appellant  the  court  permitted  the  prosecution  to  prove  that  some  weeks  after 
the  killing  he  returned  to  the  house  where  it  occurred  and  indulged  in  con- 
duct indicating  that  he  was  being  lashed  by  a  guilty  conscience;  that 
be  said  he  wanted  to  pray  for  those  boys;  that  he  had  to  kill  them  in 
bia' self- defense.    After  admitting  the  evidence,  the  court  excluded  It  by  an 
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admoDltion  to  the  jury  that  they  could  only  consider  the  fact  that  he  did 
Tisit  the  premises  again  after  the  killing,  and  that  he  was  more  or  lees  in- 
toxicated. Held— That  the  whole  circumstance  was  immaterial,  and  should 
not  have  been  ndroitted   yet  it  was  not  prejudicial  to  accused. 

8.  Evidence— Evidence  to  the  effect  that  notches  were  cut  upon  appellant's 
pistol  was  Immaterial  except  as  he  had  admitted  that  they  were  put  there 
to  indicate  the  number  of  men  he  had  killed.  Had  there  been  doubt  a» 
to  its  identity,  then  evidence  of  such  marks  would  have  been  admissible. 
There  was  no  evidence  that  appellant  had  ever  fired  his  pistol  at  any  other 
person,  and  the  admission  of  evidence  as  to  marks  ui>on  it  does  not  seem  to 
have  been  prejudicial. 

J.  M.  Boberson  for  appellant. 

N.  B.  Hays  for  appellee. 

Appeal  from  Enox  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  O'Bear. 

This  appeal  Is  prosecuted  from  a  conviction  of  manslaughter.  Appellant 
was  constable  of  District  No.  4  in  Knox  county.  He  had  in  his  hands  for 
oollection  a  capias  pro  fine  against  David  Fletcher  for  16  and  oostB.  In 
attempting  to  execute  the  wilt  he  arrested  Fletcher.  Bat  before  starting 
with  him  to  the  county  jail  he  suffered  Fletcher  to  go  to  his  home,  ostensily 
to  carry  some  articles  of  merchandise  for  the  use  of  his  family.  A  brother 
of  David  Fletcher  and  one  Brook,  a  boarder  at  the  house  of  the  person 
arrested,  went  along.  Fearing  some  dlfl9culty,  appellant  summoned  his 
nephew.  Jay  Helton,  to  assist  in  executing  the  writ.  There  was  some  talk 
as  the  parties  went  along  to  the  house  indicating  that  Fletcher  would  not 
go  to  jail.  Whether  it  was  to  the  effeot  that  he  would  resist  the  offioer  by 
force,  or  whether  he  would  settle  the  fine  and  costs  by  payment  after  he  got 
to  his  house  there  is  a  conflict  in  the  evidence.  At  the  house  David  Fletcher 
took  a  pistol  holster,  but  without  the  pistol*  and  buckeled  it  on  his 'person. 

The  ofBcer  expostulated  with  him  and  told  him  that,  being  a  prisoner,  he 
would  not  be  allowed  to  carry  arms  with  him.  Fletcher  went  to  his  trunk, 
which  was  in  the  room,  and  started  to  raise  the  lid.  Whether  this  act  was 
to  get  a  pistol  from  the  trunk,  as  claimed  by  appellant,  or  to  get  the  money 
or  for  some  other  purpose,  as  claimed  by  the  prosecution,  there  is  a  sharp 
conflict  of  evidence.  The  officer  and  his  deputy  say  that  the  prisoner  raised 
the  trunk  lid,  grasped  a  pistol  that  was  in  the  trunk  and  presented  it  at  the 
deputy,  when  appellant  and  the  deputy  began  shooting  at  him,  killing  him 
Instantly,  the  shots  fired  by  appellant  taking  effect  in  the  back,  and  in  the 
back  of  the  head.  When  the  shooting  began  Tom  Fletcher  and  Brock,  who 
had  accompanied  the  party  to  the  house  (they  both  boarded  there)  entered 
from  a  renr  room,  Tom  having  two  pistols  in  his  hands.  The  officers 
turned  their  fire  upon  Tom  Fletcher  and  Brock,  killing  Tom  and  wounding 
Brock.  The  contention  of  the  officers  If  that  David  Fletcher.  Tom  Fletcher 
and  Brock  had  entered  into  a  conspiracy  to  kill  the  officers  in  the  resisting 
of  the  arrest,  and  that  they  had  to  shoot  to  save  themselves,  while  the 
prosecution  clainiF  that  the  officers  acted  unnecessarily  in  shooting  David 
Fletcher,  UFing  more  force  than  was  necessary,  even  if  it  appeared  to  them 
and  wat-:  a  fact   that  David  was  attempting   to  get  a  pistol  from  the  trunk. 


HELTON  v.  OOMMON WEALTH.  13^ 

All  tfaete  i88Qee  of  fact  were  submitted  to  the  jiiij  by  Irreproachable  in^ 
strDctioDs. 

The  only  errors  oomplained  of  that  this  court  is  authorized  to  notice  was. 
in  the  admission  of  evidence  against  the  accused.  Of  these  rulings  only 
three  are  assailed.  The  first  is,  the  court  permitted  the  prosecution  to  prove- 
that  appellant,  some  weeks  after  the  killing,  returned  to  the  house  where  it 
had  occurred,  but  which  had  since  been  vacated  by  the  family  of  Fletcher, 
and  indulged  in  uncertain  conduct,  but  which  was  thought  to  indicate^ 
mental  perturbation  by  the  accused,  possibly  that  he  was  brooding  over  the 
act,  indicating  that  he  was  being  lashed  by  a  guilty  conscience;  that  he 
then  said  he  wanted  to  pray  for  those  boys;  that  he  had  been  compelled  ta 
kill  them  in  self-defense.  The  prosecution  also  proved  that  appellant  waa 
drunk  on  that  occasion,  and  was  armed  with  a  pistol.  After  admitting  the 
evidence  the  oourt  excluded  it  by  an  admonition  to  the  jury,  except  they 
were  allowed  to  consider  the  fact  that  the  accused  did  visit  the  premises  again, 
and  that  he  was  more  or  lees  intoxicated.  We  are  of  opinion  that  the  whole* 
oircumstanoe  was  immaterial,  and  should  not,  on  that  account,  have  been 
admitted.  Yet  we  are  unable  to  perceive  how  it  was  prejudicial.  Appellant 
was  permitted  to  prove  why  he  went  there;  that  he  went  at  the  suggestion, 
of  his  counsel  to  examine  the  situation  of  certain  doors  so  as  to  be  able  to  ex- 
plain it  to  the  attorney,  appellant  never  having  seen  the  place  but  onoe> 
before;  that  he  was  a  peaoe  oiBoer  Justified  his  carrying  arms;  that  he  was. 
more  oz  leas  intoxicated  was  not  such  a  circumstance  as  would  probably 
have  prejudleed  his  case.  If  it  be  suggested  that  the  court's  admonitioa 
could  not  remove  from  the  Jury  the  hurtful  effect  of  the  matter  excluded 
after  it  waa  onoe  admitted,  it  seems  enough  to  say  in  response  that  it  is  not. 
at  all  certain  that  the  matter  was  really  prejudicial.  To  pray  for  one'a 
enemies' is  BOln^^arddd  as  evidence  that  tiieone  offering  the  prayer  is  doing 
it  from  a  sense  of  his  own  jwrsonal  guilt.  The  taking  of  human  life,  eveu 
when  jnatiflitWa  under  the  law,  may  affect  one's  peaoe  of  mind.  But  that 
fact  does  not  militate  against  the  legal  innocence  of  the  slayer.  These  are 
mental  phenomenal  well  known.  The  Jury  in  every  probability  were  fully 
aware  of  them,  and  were  as  apt  at  least  to  give  them  a  proper  application 
as  not.  It  would  be  trivial  to  reverse  a  Judgment  for  such  slight  irregular- 
ity in  the  trial. 

Another  matter  complained  of  is  that  it  was  proven  that  appellant  sold 
his  pistol,  the  one  with  which  he  did  the  shooting  charged  in  the  indict- 
ment, to  Chas.  Byrley  some  time  after  the  killing.  By t ley  was  permitted 
to  prove  that  there  were  three  notches  cut  on  the  pistol,  which  the  Common- 
wealth sought  to  show,  and  argued  to  the  Jury,  were  put  there  by  appellant 
to  indicate  the  number  of  men  he  had  shot  with  it.  Unless  appellant;  ad- 
mitted, or  it  was  otherwise  shown,  that  he  so  marked  the  pistol,  and  for  the 
purpose  of  making  a  score  of  the  result  of  hie  shots  fired  on  the  occasion  for 
which  he  was  being  tried,  the  matter  is  wholly  immaterial  and  Irrelevant. 
If  there  was  doubt  as  to  the  identity  of  the  pistol,  and  the  dletinguishing 
marks  were  used  by  the  witness  for  the  purpose  of  identification,  the  evi- 
dence would  have  been  admissible,  for  it  was  a  material  fact  to  be  shown 
tha^  appelllant  fired  a  pistol  of  large  calibre,  of  the  size  of  the  one  offered  \i\ 
evidence,  inasmuch  as  two  of  the  mortal  wounds  entering   from  the  bnok 
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"were  fired  from  ench  a  pistol.  There  was  no  evideDce  that  appellant  ever 
fired  bis  pistol  at  any  other  person  or  on  any  other  occasion.  The  admis- 
«ion  of  the  evidenoe  does  not  seem  to  us  to  have  been  prejudicial. 

The  remaining  objection  Is  that  the  court  allowed  evidenoe  to  go  to  the 
Jury  of  the  killing  of  Tom  Fletoher  and  of  the  shooting  of  Brock.  It  would 
have  been  difficult,  if  not  impossible,  to  have  prevented  It,  even  if  it  were  not 
proper,  for  It  was  all  one  transaction,  so  interwoven  and  done  so  quickly 
that,  according  to  appellant's  own  version,  "it  was  over  before  you  could 
open  your  mouth. "  To  tell  of  it,  without  telling  all  of  it,  would  be  hard 
to  control.  Everything  done  at  the  time,  and  every  part  of  the  affair,  was 
-receivable  in  evidence  as  explaining  the  nature  and  motive  of  thn  act  for 
which  appellant  was  being  tried.  But  were  it  otherwise,  the  court  when- 
ever objection  was  made,  rejected  all  evidence  of  the  shooting  of  Tom 
Fletohei  and  of  Brock.  The  most  of  the  evidence  admitted  on  that  i)oint 
xsame  from  the  appellant  himself  and  bis  witnesses.  There  does  not  appear 
to  be  a  reversible  error  in  the  record. 

Judgment  affirmed. 


JEFFERSON.  &c.  v.  HOPSON  BROS. 
(Filed  January  24,  1906— Not  to  be  reported.) 

1.  Liens — Married  women— Since  the  enactment  of  section  912S,  Kentucky 
Statutes,  married  women  have  the  same  power  to  create  liens  upon  their 
^wn  property  for  its  improvement  as  unmarried  women  or  men. 

2.  Same— Even  though  the  property  upon  which  material  was  furnished 
for  the  building  of  a  house  was  the  property  of  a  wife,  and  she  did  not  enter 
into  a  written  contract  with  reference  to  its  improvement,  still  where  she 
accepted  the  material  the  law  implies  a  promise  to  pay. 

John  C.  Dabney  and  R.  A.  Burnett  for  appellants. 

Sims  &  Thomas  for  appellees. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellants  are  husband  and  wife.  About  the  first  day  of  December,  1000, 
the  husband  purchased  from  one  Glover  four  acres  of  land  at  $100  per  acre, 
and  caused  the  conveyance  to  be  made  to  himself.  On  the  27th  day  of  the 
same  month  he  suirendered  to  Glover  the  deed,  it  having  not  been  recorded, 
and  caused  Glover  to  make  a  deed  to  his  wife,  claiming  at  the  time,  as  tes- 
tified by  him,  that  the  money  used  in  paying  for  the  land  belonged  to  her, 
and  it  was  the  intention  in  the  beginning  to  have  the  conveyance  made  to 
her,  but  by  oversight  ho  suffered  the  deed  to  himself. 

Between  the  dates  of  these  deeds  the  husband  entered  into  a  contract  with 
one  Ilamby,  whereby  Hamby  agreed  to  furnish  the  material  and  erect  a 
tiwelling  house  upon  this  property  at  the  price  of  tl.lOO.  Under  a  contract 
with  Hamby  the  appellees  furnished  material  in  the  erection  of  this  house 
to  the  value  of  tl49.  Appellees  took  the  necessary  steps  to  perfect  a  lien  on 
the  property,  and  instituted  this  action  to  enforce  it.  Appellants  answered 
that  the.v  did   not  contract  for  this  lumber  and  were  not  responsible  there- 
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for;  that  appellant's  husbaDd  had  paid  more  for  the  erection  of  this  bous» 
than  he  had  contracted  to  pay,  and  the  property  belonged  to  the  wife  and 
she  had  not  signed  any  written  contract,  nor  made  any  contract  of  any  char- 
acter for  the  improvement  of  her  property.  It  appears  that  there  was  proof 
introdnced  by  both  parties  upon  the  question  as  to  whether  or  not  the  change 
of  title  to  his  property  from  the  husband  to  the  wife  was  fraudulent.  Under 
recent  decisions  of  this  court  this  question  is  not  material  in  regpect  to  the. 
liability  of  this  pioperty  for  the  payment  of  the  claim  in  suit. 

In  the  case  of  Tarr  &  Templin,  &c.  v.  Mulr,  &c.,  107  Ey.,  283,  and  John- 
son. &o.  T.  Bush  &  Gurran,  &c.,  88  Ky.  Law  Bep. ,  189^),  it  was  decided  that 
section  2188  of  the  Kentucky  Statutes  had  the  effect  to  repeal  that  part  of 
section  2479  which  required  a  written  contract  signed  by  a  married  womaix 
before  her  property  could  be  placed  in  lien  for  improvements  made  thereon; 
that  since  the  enactment  of  section  8128,  concerning  the  rights  and  liabilitiea 
of  married  women,  she  had  the  same  power  to  create  liens  upon  her  property^ 
for  the  improvement  thereof  as  possessed  by  unmarried  women  or  men. 
S^en  if  this  property  is  hers  appellees  are  entitled  to  a  lien  for  the  materia) 
famished  in  making  the  improvement  thereon.  She  accepted  the  materia^ 
and  the  law  implies  a  promise  to  pay  for  it. 

Judgment  affirmed. 


CITY  OF  LOUISVILLE  v.  LOUISVILLE  CITY  RAILWAY. 
(Filed  January  26,  1906— Not  to  be  reported.) 
H.  L.  Stone  for  appellant. 

Boyle  &  Yeaman  and  Humphrej ,  Burnett  &  Humphrey  for  appellee. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 
Judge  Barker  delivered  the  following  response  to  petition  foi  rehearing: 

The  tax  bills  involved  in  this  action  bear  interest  from  the  time,  and  ia 
the  manner,  that  other  taxes  bear  interest  under  the  provisions  of  the  char^ 
ter  of  cities  of  the  first  class.'  The  various  payments  made  by  the  railway 
to  be  applied  as  of  the  dates  made,  .thus  extinguishing  principal  and  inter-^ 
est  nnder  the  ordinary  rule  as  to  partial  payments. 

All  other  motions  except  as  herein  indicated  overruled. 


RAMSEY,  &o.  V.  CITY  OF  SHELBYVILLE,  &o. 

(Filed  January  96,  1905— Not  to  be  reported.) 

Gilbert  &  Gilbert  and  J.  C.  Beckham  Sc  Son  for  appellants. 

Willis  Ss  Todd  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Judge  Barker  delivered  the  following  response  to  petition  for  rehearing : 

There  is  nothing  in  the  opinion  to  suggest  the  illegality  of  any  appropria-^ 
tion  made  by  the  council  of  Shelbyville  out  of  the  annual  revenue  for  the 
benefit  of  the  public  library.  On  the  contrary,  so  far  as  this  record  shows^ 
and  we  are  at  present  advised,  such  action,  if  any,  was  entirely  valid. 
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MANNING  V.  ILLINOIS  CENTRAL  R.  R.  GO. 

(Filed  January  96,  1006— Not  to  be  reported. ) 

Railroads— Damagee-^Where  there  wae  no  evidenoe  that  the  presence  o( 
t)ne  who  wae  injured  by  being  struck  by  a  moving  train  was  discovered  by 
those  in  charge  of  the  train  in  time  to  avert  the  danger  to  him  by  the  ezer- 
•cise  of  ordinary  care,  under  the  well- settled  rule  that  he  was  a  trespasser, 
the  company  was  under  no  obligation  to  maintain  a  lookout  for  him,  and  is 
«ot  responsible  to  him  unless  his  danger  was  perceived  and  there  was  after 
this  a  failure  to  use  ordinary  care  for  his  safety. 

W.  J.  Webb  and  S.  H.  Grossland  for  appellant 

Bobbins  &;  Thomas,  J.  M.  Dickinson  and  Pirtle  &  Trabue  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  on  May  1,  1902,  lived  north  of  the  station  Boziz  on  appellee's 
«oad,  and  was  walking  along  the  railroad  going  south  to  his  work,  which 
was  beyond  the  station.  As  he  went  along  a  train  passed  him  also  going 
«outh,  which  pulled  In  on  the  side  track  at  the  station,  and  when  he  reached 
Che  side  track  he  walked  down  the  main  track.  He  heard  a  second  train 
^coming  southward  down  the  railroad,  and  supposing  that  it  would  come  in 
on  the  main  track  crossed  over  to  the  side  track,  and  without  looking  back 
proceeded  to  walk  on  down  the  side  track  in  the  direction  of  the  first  train, 
which  had  stopped  on  the  side  track  some  distance  south  of  him.  While  he  was 
thus  walking  along  the  side  track  the  second  train,  when  it  reached  the 
switch,  also  took  the  side  track,  pulling  in  behind  the  first  to  leave  the  main 
track  clear  for  a  passenger  train,  and  in  so  doing  ran  upon  him  and  knocked 
him  off  the  track  while  he  had  his  back  to  it  and  was  under  the  impression 
that  this  train  was  on  the  main  track.  He  sued  to  recover  for  his  injuries, 
>and  at  the  conclusion  of  all  the  evidence  the  court  instructed  the  jury  per- 
emptorily to  find  for  the  defendant. 

Appellant  complains  of  the  action  of  the  oourt  and  relies  on  the  case  of 
Wilmuth's  Adm'r  v.  L  C.  R.  R.  Co.,  36  Ky.  Law  Rep.,  671.  That  case  is 
rested  on  the  idea  that  the  engineer  si^w  the  man  on  the  track  two  hundred 
feet  away  from  him,  and  after  perceiving  his  danger  failed  to  ezerclae  or- 
dinary care  for  his  safety,  or  at  least  that  there  was  evidence  from  which 
the  jury  might  properly  so  find.  There  was  no  evidence  in  this  case  that 
the  engineer  saw  the  appellant  before  he  was  struck,  or  that  his  presence  on 
the  track  was  perceived  by  any  one  on  the  train  in  time  to  avert  the  danger 
to  him  by  ordinary  care.  The  plaintiff's  evidence  failed  to  show  that  his 
presence  on  the  side  track  was  seen  by  those  in  charge  of  the  train,  and 
under  the  well- settled  rale  that  he  was  a  trespasser  the  company  was  under 
no  obligation  to  maintain  a  lookout  for  him  and  is  not  responsible  to  him 
unless  his  danger  was  perceived,  and  there  was  after  this  a  failure  to  use  or- 
dinary care  for  his  safety.  The  court  should  have  sustained  the  defendant's 
motion  for  a  peremptory  instruction  made  at  the  conclusion  of  the  plain- 
tiff's evidence.  The  testimony  for  the  defendant  in  no  way  strengthened 
the  plaintiff's  case.  The  proof  by  the  engineer  was  that  by  reason  of  the 
ourve  he  could  not  see  the  plaintiff  as  the  engine  obstructed  his  view.    The 
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fireman  testified  that  he  was  putting  in  coa),  and  when  he  looked  out  and 
«iw  the  plaintiff  he  at  once  called  to  the  engineer,  who  did  all  be  could  then 
to  stop  the  train. 

Under  all  the  evidence  we  are  satisfied  from  the  proof  that  the  flagman  of 
the  first  train  had  turned  the  switch  and  that  the  second  train  ran  in  on  the 
side  track  very  close  behind  plain tiflf,  and  struck  him  very  soon  after  he 
walked  from  the  main  track  to  the  side  track.  But  whether  this  Is  true  or 
not,  and  if  it  be  conceded  that  he  was  struck  after  he  had  been  on  the  side 
track  some  distance  and  far  enough  for  the  engineer  to  have  seen  him  after 
rounding  the  curve,  still  the  fact  remains  under  the  evidence  that  he  did 
not  see  him,  and  the  peremptory  instruction  was  properly  given.  The  be)} 
on  the  train  was  ringing,  but  it  is  plain  that  the  plaintiff  supposed  that  the 
train  was  on  the  main  track,  and,  therefore,  did  not  look  back. 

Judgment  affirmed. 


CITY  OF  LOUISVILLE  v.  ANDERSON,  &c. 

(Filed  January  96,  1906— Not  to  be  reported. ) 

Abatement  of  action— Taxes — Action  to  collect — Where  a  conveyance  was 
made  to  one  in  trust  for  appellee,  only  a  dry  naked  trust  being  taken,  his 
death  did  not  have  the  effect  of  abating  the  action  in  which  taxes  were 
sought  to  be  collected  against  the  property,  and  it  was  error  to  sustain  a  mo- 
tion to  strike  such  action  from  the  docket. 

H.  L.  Stone  for  appellant. 

Wilkins  G.  Anderson  and  H.  M.  Lane  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  notion  was  instituted  by  the  appellant,  July  21,  1899,  on  tax  bills  for 
the  years  1886,  1887,  1888,  1889,  1890  and  1891,  and  process  was  issued  against 
the  defendants  therein,  viz.,  Caroline  B.  Anderson  and  George  W.  Ander- 
son, her  then  trustee.  It  does  not  appear  that  this  process  was  ever  exe- 
cuted. This  action  remained  upon  the  docket  without  any  steps  being  taken 
until  the  11th  day  of  March,  1897.  when  appellee,  Wilkins  G.  Anderson,  her 
husband  and  her  then  trustee,  filed  an  affidavit,  showing  that  George  W. 
Anderson,  the  former  trustee  of  his  wife,  had  died  on  the  28th  day  of  An* 
gust,  1894.  This  appears  to  have  been  the  first  suggestion  of  record  of  the 
death  of  George  W.  Anderson.  One  week  after  this,  to  wit,  the  18th  day  of 
March,  1897,  the  appellant  caused  an  alias  process  to  be  issued  against  ap- 
pellee, Caroline  B.  Anderson,  the  service  of  which  was  accepted  by  her 
attorneys  on  April  12,  1897. 

The  appellant  also  filed  an  amended  petition,  stating  the  date  of  the  death 
of  George  W.  Anderson,  and  that  Wilkins  G.  Anderson  had  been  duly  ap- 
pointed as  the  trustee  of  appellee;  that  he  had  qualified  as  such,  and  was 
then  acting  as  trustee  for  his  wife  with  respect  to  the  real  estate  described 
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in  the  petition,  and  made  him  a  defendant  to  the  action.  On  the  11th  day 
of  December,  1897,  the  appellees  filed  grounds  and  entered  a  motion  to  strike 
the  action  from  the  docket  for  the  reason  that  the  first  trustee  died  in  Au- 
gust, 1894,  and  more  than  twelve  months  had  elapsed  after  his  death  with- 
out any  revivor  of  the  action.  This  motion  was  not  acted  upon  by  the  court 
until  1904,  when  the  court  sustained  the  motion  and  dismissed  the  action, 
of  which  appellant  complains.  It  appears  from  the  record  that  the  real 
estate  described  in  the  petition  descended  to  appellee,  Caroline  B.  Anderson, 
from  her  father,  and  that  prior  to  her  marriage  with  appellee,  Wilkina  Q. 
Anderson,  a  conveyance  of  this  real  estate  was  made  to  George  W.  Ander- 
son in  trust  for  her,  and  Wllkins  G.  Anderson  relinquished  to  George  W. 
Anderson  any  and  all  interest  in  her  estate  that  would  or  might  oome  to 
him  by  virtue  of  the  contemplated  marriage  between  them.  George  W. 
Anderson  was  to  have  the  power  to  sell  and  convey  the  estate  and  reinvest 
the  proceeds  thereof  upon  like  trusts,  but  such  sale  and  reinvestment  was 
only  to  be  made  with  the  consent  of  Caroline  B.  Anderson,  who  was  to  be 
paid  the  rents,  issues  and  profits  of  the  estate,  and  her  receipts  were  to  be 
a  full  acquittance  to  the  trustee,  and  she  was  to  have  the  right  and  power 
to  dispose  of  this  estate  by  will  as  perfectly  as  if  she  was  unmarried. 

Under  this  deed  George  W.  Anderson  did  not  take  any  beneficial  interest 
In  the  property  whatever.  He  took  only  a  mere  dry  or  naked  trust,  and  his 
death  did  not  abate,  or  have  the  ellect  to  abate,  the  action,  which  appears 
from  the  record  to  have  been  pending  all  the  time  against  appellee,  CaroliDe 
B.  Anderson,  the  scle  owner  and  beneficiary  of  the  proi)erty,  and  the  person 
who  owed  and  should  have  paid  the  taxes  if  a  just  claim.  To  have  sold  this 
property,  or  any  part  of  it,  for  the  taxes,  and  to  pass  the  legal  title  to  the 
purchaser  it  was  necessary  that  the  trustee,  the  holder  of  the  title,  be  made 
a  party  to  the  action ;  but  his  not  being  a  party  did  not  prevent  the  court 
from  proceeding  against  Caroline  B.  Anderson,  the  real  and  sole  owner  of 
the  property,  and  if  the  taxes  were  found  to  be  just  and  a  proper  claim,  to 
have  caused  the  same  to  be  paid  out  of  the  rents  and  profits  realized  from 
the  property,  and  if  necessary  the  court  might  have  placed  the  property  In 
the  hands  of  its  receiver  to  effectuate  that  object,  or  the  oourt  might  have 
ordered  a  sale  of  her  equitable  interest.  Having  arrived  at  these  oonclu- 
sions,  we  deem  it  unnecessary  and  a  waste  of  time  to  discuss  the  question  of 
the  neoegsity  of  revivor. 

We  express  no  opinion  upon  the  merits  of  the  controversy,  as  that  ques- 
tion is  not  before  us.  But  we  are  of  the  opinion  that  the  court  erred  in  sus- 
taining the  motion  of  appellees  to  strike  the  action  from  the  docket.  On 
the  return  of  the  case  to  the  lower  court  the  appellees  should  be  permitted 
to  plead  and  make  defense  if  they  desire. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  proceedings  consistent  herewith. 
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MOBBIS  V.  COMMONWEALTH. 
(Filed  January  17,  1905— Not  to  be  reported.) 

1.  Criminal  law— Instrnotlons— Where  there  was  nothlDg  in  the  teBtimonj- 
of  appellant  to  show  that  he  at  any  time  abandoned  the  difficulty  in  good 
faith  before  he  mortally  wounded  the  deceased  he  was  not  prejudioed  by  a 
qualification  added  to  an  instruction  authorizing  an  acquittal  upon  the 
grounds  of  self-defense  or  apparent  neceKslty  to  the  effect  that  unless  the  jury 
believed  from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
first  wilfully  and  feloniously  assaulted  the  deceased  with  a  knife  or  rock, 
and  in  so  doing  made  the  harm  or  danger,  if  any  there  was  towards  him, 
necessary  or  excusable  on  the  part  of  deceased  in  his  own  necessary  self-de- 
fense from  the  defendant,  in  which  event  the  defendant  ought  not  to  be  ex- 
cused upon  the  grounds  of  self-defense,  etc. 

2.  Evidence— The  testimony  of  the  physician  who  examined  the  wounds- 
of  deceased,  to  the  effect  that  the  wound  in  the  head  tended  to  hasten  the 
death  of  deceased,  was  immaterial  as  the  appellant  admitted  that  he  killed 
deceased  and  the  physician   had  already  stated   that  a  knife  wound  in  tha^ 
left  breast  was  a  fatal  wound. 

E.  E.  Hogg,  G.  I.  Bader  and  J.  B.  Llewellyn  for  appellant. 

N.  B.  Bays  and  E.  H.  Morris  for  appellee. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  Morris  was  indicted  by  the  grand  jury  of  Jackson  county  for 
the  murder  of  John  Moore.  He  was  convicted  of  manslaughter  and  his 
punishnnent  fixed  at  twenty-one  years  in  the  penitentiary.  The  proof  shows 
that  Moore  ran  a  blacksmith  shop  and  a  mill,  and  also  repaired  guns  and 
pistols.  On  the  day  of  his  death  he  was  in  his  yard  working  on  a  buggy 
tire  when  the  defendant  came  along  the  road  near  by,  between  13  and  1 
o^clock.  No  witness  saw  the  difficulty.  The  proof  on  behalf  of  the  Com- 
monwealth is  wholly  circumstantial.  Shortly  thereafter  the  defendant  ap- 
peared at  a  neighbor's  with  blood  on  his  knife  and  blood  on  his  pants  and 
stated  that  he  had  killed  Moore,  but  that  he  had  to  do  it.  There  were  sev- 
eral persons  there  who  went  at  once  to  Moore's.  They  found  him  outside  of 
his  yard  and  near  a  little  path  leading  from  his  gate  down  to  the  road, 
lying  on  his  face,  breathing,  but  unconscious.  He  died  without  speaking  a 
few  moments  after  they  got  there.  The  road  at  this  point  ran  along  the 
creek,  which  at  that  time  had  a  little  water  in  it,  and  on  the  side  of  the 
road  near  the  creek  was  a  stump  which  the  water  had  left  there.  Near  this 
stump  lay  the  hat  of  the  deceased,  a  two -loot  rule,  closed,  also  some  horse- 
shoe nails,  and  by  the  stump  lay  a  barlow  knife  about  one  sixth  open  which 
was  hie.  The  ground  about  six  feet  from  the  stump  showed  signs  of  a 
struggle.  From  this  point  the  tracks  of  the  deceased  went  across  the  creek 
and  then  returned  to  the  point  where  his  body  lay.  There  was  a  little  blood 
sprinkled  near  the  stump,  a  large  quantity  a  few  feet  further  on,  and  there 
were  signs  of  blood  on  the  rocks  or  on  the  ground  from  that  point  across  the 
creek  and  back  to  where  the  deceased  was  lying.  On  the  far  side  of  the 
creek  there  was  an  impression  in  the  dirt  as  though  made  by  a  man's  knee. 
The  deceased  when  found  had  one  stab  near  the  left  nipple  which  went  into 
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tbe  neighborhood  of  the  heart  or  into  it.  as  shown  by  the  probe,  and  another 
stab  near  the  right  nipple  which  went  into  the  cavity.  Near  by  the  body  of 
the  deceased  was  a  rock  weighing  two  and  one-half  or  three  pounds  which 
had  on  it  hair  and  flesh  marks;,  and  there  was  a  brnise  about  the  ear  of  tbe 
deceased  where  the  rock  had  struck  him.  The  knife  which  the  defendant 
had  was  what  is  known  as  a  large  or  daddy  barlow.  There  was  found  in 
the  pocket  of  the  deceased  a  small  pistol,  which  was  empty,  a  twenty-two 
callbrer  which  shot  once. 

It  also  appeared  from  the  evidence  that  a  few  days  before  the  defendant 
liad  passed  the  house  of  the  deceased  with  a  pig,  and  some  one  after  this  bad 
reported  that  the  deceased  had  said  that  the  defendant  had  stolen  the  pig. 
8ome  men  who  were  in  the  field  working  with  him  were  joking  hlin  about 
this  a  day  or  so  before,  and  he  said  he  did  not  steal  the  pig,  bat  that  if  he 
had  stolen  it  he  would  as  soon  steal  a  pig  as  to  steal  corn,  and  then  he  said 
he  did  not  like  for  any  G—  d—  s—  of  a  b—  to  tell  that  on  him.  On  the  day 
of  the  homicide,  and  not  long  before  the  defendant  reached  Moore's  house, 
he  overtook  a  man  in  the  road  to  whom  he  said  that  John  Moore,  "the  g— 
'd—  black  rascal,"  had  been  accusing  him  of  stealing  a  pig,  and  he  would  juEt 
AS  soon  be  a  hog  rogue  as  a  corn  rogue;  that  he  wanted  to  see  Moore  and  Ke 
Tvhat  ne  was  accusing  him  of  stealing  a  pig  for,  something  that  he  was 
Innocent  of.  To  another  witness  he  spoke  of  Moore's  having  cursed  bis  boy. 
"While  the  evidence  of  what  he  said  about  Moore's  cursing  his  boy  was  not 
Important,  it  served  In  some  measure  to  show  the  state  of  feeling  of  the  de- 
fendant, and  was  for  this  reason  confirmatory  of  the  testimony  as  to  what 
he  said  about  the  pig  matter. 

The  court  allowed  the  doctor  who  examined  the  body  of  the  deceased  to 
«tate  that  he  was  inclined  to  think  the  wound  in  the  head  would  to  some 
«xtent  hasten  the  death  of  the  deceased.  This  was  objected  to.  but  It  was 
Immaterial,  as  admittedly  the  defendant  killed  the  deceased,  and  the  doctor 
had  already  stated  that  the  stab  in  the  left  breast  was  a  fatal  wound.  The 
defendant  also  complains  that  he  was  not  permitted  to  ask  Ike  Sloane  this 
<lueKtion  :  "When  you  fir.st  got  there  did  you  notice  any  shavings  around  the 
«tump?'' 

ThH  Commonwealth  objected  to  the  question  as  leading,  and  the  court 
sustained  the  objection,  but  whether  this  wan  proper  or  not  we  need  not  de- 
termine, as  there  is  no  avowal  wh;it  the  witness  would  have  stated.  The 
testimony  for  the  Commonwealth  showed  that  at  the  stump  referred  to  there 
were  two  piles  of  shavings  as  if  two  men  had  sat  ihere  whittling.  The  evi- 
dence for  the  defendant  was  to  rl'e  elTect  that  these  shavings  were  made  by 
others  after  Moore  was  killed.  The  defendant  had  interrogated  his  other 
witnesses  on  the  subject  and  he  could  have  inierrognted  Sloane  by  the  sjime 
line  of  questions. 

These  are  all  the  questions  made  in  the  cnse  except  the  propriety  of  the 
fifth  Instruction,  which  Is  as  follows:  "If  you  shall  believe  from  the  evi- 
dence that  at  the  time  the  defendant  cut,  struck,  stabbed  and  wounded  the 
deceased  with  a  knife  so  as  to  cause  nr  hasten  his  death,  or  at  the  time  he 
struck  and  wounded  the  deceased  with  a  rock  so  as  to  cause  or  hasten  his 
death  (if  you  shall  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
he  did  the  one  or  the  other  or  both),  he  believed  and  had  reasonable  grounds 
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"to  belieye  that  be  was  then  and  there  in  danger  of  death  or  the  infliction  of 
«onie  great  bodily  harm  at  the  hands  of  the  deceased,  and  that  it  was  neoes- 
-cary,  or  was  believed  by  the  defendant  in  the  exercsie  of  a  reasonable  judg- 
ment to  be  necessary,  to  so  cut,  strilce,  stab  and  wound  the  deceased  with  a 
knife,  or  to  strilce  and  wound  the  deceased  with  a  rock  in  order  to  avert 
that  danger,  real  or  to  the  defendant  apparent,  then  you  should  acquit  the 
defendant  upon  the  grounds  of  self-defense  and  apparent  necessity.  Unless 
70U  shall  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant first  wilfully  and  feloniously  assaulted  the  deceased  with  a  knife  or 
with  a  rock,  and  in  so  doing  made  the  harm  or  danger,  if  any  there  was, 
towards  him.  necessary  or  excusable  on  the  part  of  the  decensed  in  his  own 
necessary  self-defense  from  the  defendant,  in  which  event  you  ought  not  to 
•excuse  the  defi^.ndant  upon  the  grounds  of  self-defense  and  apparent  neces- 
sity." 

The  defendant  objects  that  the  instruction  should  not  have  been  qualified 
by  the  words  contained  in  the  last  paragraph,  and  insists  that  there  was  no 
wldence  in  the  case  upon  which  to  base  It.    The  defendant  testified  in  his 
own  behalf  that  as  he  crossed  the  creek  Moore  spoke  to  him  about  the  hogs 
Fanning  after  him  when  he  came  by  with  the  pig;  that  he  then  said  "you 
•«re  mistaken  where  I  got  that  pig;"  that  Moore  said,  "1  saw  you  pick  it 
up,"  and  he  said,  **I  can  prove   by  Mr.  Spars  I  got  the  pig  there;"  that 
Moore  then  said,  "don*t  you  acouce  me  of  lyin^,  I  saw  you  pick  it  up;  I  am 
not  afraid  of  any  G —  d —  man;"  that  he  said  then,  '*I  don't  guess  you  are;" 
that  Moore  then  came  out  of  the  gate  and  got  his  knife  out  and  he  got  his; 
-that  Moore  struck  at  him  and  he  knocked  his  lick  down  and  struck  at  him; 
that  Moore  made  another  lick  at  him  and  he  out  him  again ;  that  Moore  then 
«htit  up  his  knife  and  grabbed  at  a  rock  and  jumped  across  the  stream  and 
grabbed  another  rock  and  turned  back  across  the  stream  and  threw  the  look 
•at  him;  that  he  undertook  to  dodge  it  and  it  struck  him  in  the  side,  knock- 
ing him  to  his  knees;  that  the  deceased  then  ran  upon  him,  saying,  '*!  aim 
to  kill  you,"  and  struck  him  twice  with  his  fist:  that  he  then  grabbed  the 
rock   the  deceased   had   thrown  at  him  and  when  he  hit   the  deceased   he 
pitched  on  his  face;    that  it  was  just  a  short  time;  that  it  was  all   imme- 
cLiately  done. 

The  finding  of  the  jury  shows  that  they  did  not  credit  the  defendant's 
version  of  the  transaction.  The  proof  showed  that  there  was  dirt  on  the 
knees  of  the  deceased  on  his  pants;  that  there  were  no  cuts  on  the  defend- 
-ant*s  person.  The  knife  of  the  deceased  was  a  small  barlow  knife  and  was 
found  right  by  the  stump  as  though  he  had  aimed  to  shut  it  up  when  he 
-dropped  it  as  he  was  rising  from  the  stump.  His  hat  and  rule  and  nails 
were  near  by.  While  the  deceased  had  the  little  empty  pistol  in  his  pocket 
he  did  not  make,  so  far  as  appears,  any  effort  to  use  it,  nor  did  the  defend- 
ant kno^  that  he  had  it.  The  declaration  of  the  defendant  as  he  was  going 
-down  the  road,  and  just  before  he  reached  the  house  of  the  deceased,  was 
that  he  wanted  to  see  Moore  and  find  out  what  he  was  accusing  him  of 
stealing  that  pig  for,  and  this  was  accompanied  by  very  abusive  language. 
The  jury  were  not  required  to  believe  the  defendan'ts  evidence.  They 
might  believe  it,  or  they  might  not.  They  were  required  to  find  a  verdict 
on  all  the  evidence  before  them,  and  in  doing  this  they  might  consider  the 
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ciroum stances  proven  in  the  case.  If  the  last  clause  of  the  inetrtiction  had 
been  omitted  it  would  not  have  helped  the  defendant  in  any  respect,  for  the 
jury  would  not  have  teen  warranted  in  flndins  him  not  guiltj  under  the 
usual  self-defense  instruction  on  the  ground  that  he  acted  in  his  necessaiy 
self-defense  if  he  first  willfully  and  feloniously  assaulted  the  deceased  with 
a  knife  or  with  a  rock,  and  in  so  doing  made  it  necessary  for  the  defendant 
to  use  in  his  self-defense  such  force  as  he  employed.  Under  the  usual  self- 
defense  instruction  the  defendant  had  only  the  right  to  cut  the  defendant 
with  a  knife  or  to  strike  him  with  a  stone  in  his  necessary  self-defense,  and 
if  no  more  than  the  ordinary  instruction  had  been  given,  the  jury  would 
have  had  to  determine  from  all  of  the  evidence  whether  the  defenadnt  acted 
or  not  in  his  necessary  self-defense  or  first  assaulted  the  deceased  willfully 
and  feloniously  with  a  knife  or  rock. 

Though  the  evidence  was  circumstantial,  there  was  enough  to  go  to  the 
jury,  and  there  was  nothing  in  the  circumstances  or  in  the  testimony  of  the 
defendant  himself  to  show  that  be  at  any  time  abandoned  the  diflSculty  in 
good  faltb  before  the  deceased  received  his  mortal  wound,  and,  therefore,  he- 
was  not  prejudiced  by  this  qualification  not  being  added  to  the  instruction. 
On  the  whole  case  we  see  no  substantial  error  to  the  prejudice  of  the  defend- 
ant in  the  record.  There  was  no  doubt  that  the  defendant  killed  the  de- 
ceased. It  was  equally  clear  that  there  was  a  struggle  between  the  two  men* 
ending  in  the  death  of  deceased.  The  only  question  was,  who  brought  on 
the  difficulty  )^  If  the  deceased  came  out  of  his  yard  and  attacked  the  de- 
fendant in  the  public  road  he  should  have  been  acquitted;  and  he  would 
have  been  acquitted  under  the  instructions  given  by  the  court,  if  the  jurj 
had  so  believed  from  the  evidence.  But  if  the  defendant  attacked  the  de- 
ceased with  a  knife  or  stone  and  so  brought  on  the  difficulty,  he  can  not  be- 
ezcused  on  the  ground  of  self-defense.  The .  jury  saw  and  heard  the  wit- 
nesses. They  had  all  the  facts  and  circumstances  before  them,  and  they 
reached  the  conclusion  that  the  defendant  did  not  act  in  his  neoesaaiy  self- 
defense. 

Judgment  affirmed. 


CUYLER  V.  BUSH. 
(Filed  January  25,  1905— Not  to  be  reported.) 

1.  Lands— Title— It  appearing  that  the  land  in  controversy  was  within  » 
boundary  known  as  the  '*forge  line"  or  "three  mile  circle"  which  was  em- 
braced in  a  large  body  of  land   conveyed   in    1840  by  several   claimants  to 
Samuel  G.  Jackson  and  others,  and  that  appellant  owns  it,  It  was  error  for 
the  chancellor  to  dismiss   his  petition   in  which  he  sought  to  recover  same. 

3.  Same— Appellee  claims  through  John  Clem,  who  testified  that  Ma- 
son, who  gave  him  fifty  aoies  of  land  outside  of  the  "forge  circle,"  ex- 
plained to  him  that  he  owned  no  land  in  the  circle,  and  the  fifty  acres  must 
be  selected  outside,  and  that  when  he  sold  to  Vaughn  he  explained  to  him 
that  he  only  sold  him  so  much  of  the  land  as  lay  outside  of  the  circle,  and 
that  Vaughn  fully  understood  this  when  he  purchased  the  land.  This  oocn- 
pation  was  not  adverse  to  appellant's  title  and  can  not  be  included  in  the 
time  required  by  appellee  to  make  up  his  title  by  prescription. 

O.  H.  Pollard,  R.  L.  Qreene  and  M.  A.  Phillips  for  appelant. 
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^.  F.  Spenoer  for  appellee. 
Appeal  from  Powell  Circuit  Court. 
Opluion  of  the  court  by  Judge  Barker. 

Tbis  oontroversy  involves  the  title  to  fifty  acres  of  uneuclosed  timber  laud^ 
Id  Powell  county,  Kentucky.  The  proceeding  was  commenced  by  the  ap- 
pellant's filing  a  bill  in  equity  in  the  Powell  Circuit  Court  against  appellee 
tor  the  purpose  of  obtaining  an  injunction  restraining  the  latter  from  cut- 
ting timber.  Appellant,  in  his  petition,  alleged  ownership  and  possession 
t>f  the  land  in  question,  and  also  facts  which,  if  true,  entitled  him  to  the 
TeBtraining  order  he  sought.  The  answer  placed  in  issue  the  title  and  pos- 
aeaeion  of  appellant,  and  alleged  title  by  prescription  in  the  defendant  (ap- 
pellee). Upon  final  hearing,  the  chancellor  reached  the  conclusion  that 
•appellee  owned  the  property  in  litigation,  and  dismissed  appellant's  bill;  of 
which  judgment  he  ie  now  complaining. 

In  1849,  sereral  claimants  to  a  large  body  of  hind  around  the  present  site 
-ot  Clay  City,  Powell  county,  Kentucky,  entered  into  a  compromise  by  which 
•all  of  the  interests  of  the  various  claimants  within  a  perfect  circle,  with  the 
smokestack  of  the  forge  of  the  Red  River  Iron  Works  as  a  oenter,  and  a 
radius  of  three  miles  from  the  center  to  circumference,  was  conveyed  to 
Samuel  C.  Jackson  and  others.  This  boundary  was  well  known  as  the 
* 'forge  line"  or  ''three-mile  circle,"  and  the  deed  to  Jackson  was  duly  re- 
corded as  by  law  required.  The  title  to  this  land  was  afterwards,  by  regu- 
lar devolution  by  properly-recorded  deede,  conveyed  to  appellant,  and  he  and 
bis  grantors  have  been  in  possession  of  it,  claiming  by  themselves,  their 
agents  an4  tenants,  continuously,  to  the  full  extent  of  the  boundary  above 
-described,  for  more  than  fifty  years. 

In  1859  or  1860,  J.  C.  MaSon,  a  claimant  who  had  conveyed  his  interest  as 
-above  set  forth,  authorized  Jjhn  Clem  to  select  for  himself  on  either  side  of 
Uaidwicke  creek  fifty  acres  of  land  outride  of  the  * 'forge  line"  or  "circle," 
and  to  take  possession  of  it,  and  promised  him  a  deed  to  it.     In  pursuance 
of  this  verbal  gift.  Clem,  without  knowing  exactly  where  the  "forge  line" 
ran,  and  relying  upon    information   of  others,  selected  fifty  acres  of  land, 
believing  it  all  to  lie  outside  of  the  "forge  line. "    Upon   this,  in  1868,  he 
built  a  small  house,  cleared  and  enclosed  five  or  six  acres.    He  lived  there 
until  about  1885  without  ever  having  obtained  a  deed,  when   he  sold  it  to 
-John  W.  Vaughn,  giving  a  bond  for  title,  which  called  for  fifty  acres  out- 
-alde  of  the  "forge  circle."    Vaughn  afterwards  failed,  and  made  an  assign- 
ment for   the  benefit  of   his  creditors,  and  the  property  was  sold   by  his 
•assignee  and  bought  in   by  Mrs.  Vaughn,  the  wife  of  the  assignor.    Vaughn 
■«nd  his  wife  resided  near  and  held  the  title  conveyed  to  them  by  Clem  until 
4899,  when  they  conveyed  it  to  Morgan   McKinney,  who,  in   a  short  time 
thereafter,  sold  his  title  to  the  appellee,  A  P.  Bush. 

The  evidence  in  this  case  leaves  no  doubt  in  our  minds  that  all  of  the  land 
•deaoribed  in  the  petition  lies  within  the  "three-mile  circle"  or  "forge  line," 
and  that  appellant  owns  it,  unless  the  appellee  has  acquired  title  to  it,  by 
f)resoriptlon.  Appellant's  vendors  entered  into  possession  of  the  "three- 
mile  circle"  with  the  intention  of  claiming  the  whole  boundary,  and  have 
tield  the  same  since  1849  continuously,  by  themselves,  their  agents  and  ten- 
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ants,  paying  the  taxes,  warning  off  trespassers,  and  exercising  other  acts  Of 
ownership.  The  rule  In  such  cases  is,  that  one  who  enters  npon  unoccupied 
and  under  a  deed  or  patent,  with  the  intention  of  taking  possession  of  the- 
whole,  acquires  possession  to  the  full  extent  of  the  boundary  contained  in 
the  muniment  of  title  under  which  he  enters.  (Culbertson  v.  M<;Cnllum,  1 
Ky.  Law  Rep.,  267;  Newell  on  Ejectment,  483-436;  Grughler  v.  Wheeler.  19- 
B.  Mon.,  184,  and  Layson  v.  Galloway.  4  Bibb.,  101.) 

We.  therefore,  conclude  that  the  appellant  is  the  owner  of  the  property  In 
question,  unless,  as  said  heretofore,  appellee  has  acquired  a  title  by  prescrip- 
tion. The  facts  as  to  this  are  few  and  simple.  John  Clem,  through  whom 
appellee  claims,  testifies  that  J.  G.  Mason,  who  vertally  gave  him  fifty  acrea 
of  land  outside  of  the  "forge  circle,"  explained  to  him  that  he  owned  no 
land  inside  of  the  circle,  and  that  the  fifty  acres  must  be  selected  outside^ 
which  he  undertook  to  do.  He  says  that  be  at  no  time  claimed  adTersely,  or 
otherwise,  any  interest  in,  or  title  to,  land  within  the  circle;  that  h«  be- 
lieved that  be  was  outside  of  it,  but  did  not  know,  of  his  own  knowledge^ 
exactly  vrirere  the  line  was,  and  that  be  never  had  a  marked  or  well-defined 
boundary  to  the  fifty  acres  he  claimed;  that  when  he  sold  it  to  Vaughn,  and 
gave  his  bond  for  title,  he  explained  to  his  vendee  that  be  only  sold  blm 
Buoh  of  the  land  as  lay  outside  of  the  "forge  line,"  and  that  Vaughn  fully- 
understood  this  when  he  purchased ;  that  the  bond  for  title,  which  he  gava- 
to  his  vendee,  described  the  land  as  lying  without  the  "forge  line." 

The  occupation  of  John  Clem  was  not  adverse  to  appellant's  title,  and  h\%. 
possession  from  1863  to  1886  can  not  be  included  in  the  time  it^quired  ta 
make  up  the  title  by  prescription  claimed  by  appellee.  In  the  case  of  Smith 
V.  Morrill,  5  Litt.,  812,  it  is  said:  "The  boundaries  of  the  land  of  the  ten- 
ant who  made  this  improvement  did  not  extend  into,  but  adjoined  the  ap^ 
I)ellee,  and  the  tenant  deposed  in  this  cause  that  when  he  made  said 
Improvement  he  extended  it  into  the  lines  of  the  appellee  by  mistake  of  the- 
place  where  the  true  line  was,  and  did  not  intend  it.  According  to  the  de- 
cision of  this  court  in  the  case  of  M'Einney  v.  Kenny,  1  Mar.,  461,  this  act 
of  the  tenant  could  not  possess  him  further  than  his  actual  enclosure,  and 
the  recovery  from  this  tenant  could  not  possess  the  evictor  further  than  the- 
tenant  held,  and  the  court  below  so  instructed  the  jury." 

And  in  M'Kinney  v.  Kenny,  1  Mar.,  461:  "The  accidental  and  under- 
signed projection  by  M'Dowell  of  one  corner  of  his  farm  over  the  line  of 
Kenny  to  the  extent  of  one  pole,  cnn  not  be  considered  as  an  entry  on  a  part 
for  the  whole.  It  has  been  more  than  once  decided  by  this  court,  that  pos- 
session to  extend  itself  beyond  the  close  must  be  upon  a  claim  of  greater  ex- 
tent; and  it  is  believed  that  to  give  a  constructive  extension  to  the  possession 
of  M'Dowell  beyond  the  limits  of  the  claim  under  which  it  was  taken,  and 
contrary  to  the  intention  of  the  occupant,  would  not  have  the  sanctity  of' 
authority  or  reason.  It  would  be  to  make  M'Dowell  a  trespasser  against  hia 
will." 

There  is  no  evidence  in  this  case  that  the  Vaughns  held  the  land  with  any 
other  Intention  than  was  consistent  with  the  information  given  them  at  th» 
time  of  the  conveyance  by  Clem,  and  their  deed  to  M'Kinney  shows  that 
they  did  not  claim  any  land  within  the  circle,  because  the  last  call  runa 
with  the  "circle"  line  to  the  point  of  beginning;  so  that  appellee's  claim  U^ 
title  by  prescription  breaks  down  under  the  uncontradicted  evidenca 
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Bot  Id  addition  to  this,  even  if  Clem  and  Vaughn  had  claimed  the  land 
adversely  from  1863  to  1899,  appellee's  thle  must  fail.  Appellant's  vendors^ 
as  before  stated,  were  in  possession  under  the  older  deed,  claiming  to  the  full 
extent  of  their  boundary,  a  circle  with  a  radius  of  three  miles.  If  Clem  had 
claimed  the  land  from  the  time  he  built  his  house  and  occupied  it,  his  title 
by  prescription  would  have  been  limited  to  the  extent  of  his  actual  enclo- 
sure within  the  boundary  of  the  older  title,  the  rule  being  that,  where  the 
holder  of  a  junior  makes  entry  upon  land  in  the  actual  or  constructive  pos- 
session  of  the  owner  of  an  older  title,  he  acquires  possession  only  to  the  ex- 
tent of  his  actual  enclosure.  (Chiles  v.  Jones,  7  Dana,  628;  Shreve  v.  Sum- 
mers, 1  Dana,  239;  Moss,  &o.  v.  Currie,  Id.,  267;  Jones  v.  McCauley'» 
Heirs,  8  Duv.,  414;  Kentucky  Land  and  Immigration  Co.  v.  Crabtree,  34 
Ky.  Law  Rep.,  744.) 

The  land  in  controversy  is  wild,  rough  mountain  land  covered  with  tim- 
ber. No  part  of  It  was  ever  enclosed,  except  from  five  to  seven  acres  fenced 
by  Clem,  and  the  most  that  appellee,  under  any  state  of  oase,  could  have 
acquired  by  prescription,  under  the  rule  above  announced,  would  have  been 
this  esclosure.  The  real  trouble  in  this  case  is  not  that  the  appellee,  or  his 
vendors,  believed  they  had  a  right  to  any  land  within  the  boundary  of  the 
** three-mile  circle,"  becaase  that  was  well  known,  in  theory,  at  least,  aa 
containing  land  belonging  to  appellant  and  his  vendors.  But  they  did  not 
know  exactly  where  the  * 'circle"  line  was  located  with  reference  to  the  land 
In  qoedtion.  They  made  no  claim  to  the  land  within  the  "circle,"  but  did 
nox  believe  it  extended  out  so  far  as  to  Include  the  land  In  dispute.  The 
"circle"  line  was  well  known  as  extending  out  three  miles  in  every  direc- 
tion from  the  smokestack  as  a  center,  but  it  was  not  known  that  three  mileB 
from  the  smokestack  reached  this  particular  land.  All  of  the  deeds  which 
constitute  appellee's  chain  of  title  show  this  to  be  true,  by  their  last  calls 
running  with  the  "circle"  line  to  the  point  of  beginning.  With  the  greatest 
respect  for  the  opinion  of  the  chancellor  on  the  facts,  we  are  forced  to  the 
conclusion  that  he  erred  in  adjudging  that  the  appellee  was  the  owner  of 
the  pro|ierty  Involved  herein,  and  in  dismissing  appellant's  petition.  The 
tres|MiB64r£  Complained  of  were  within  the  "circle,"  and  not  within  the  en- 
closure made  liy  Clem,  and,  therefore,  on  appellant's  land,  and  the  injunc 
tion  should  have  been  awarded. 

For  these  reasons  the  judgment  is  reversed,  with  directions  to  enter  a 
judgement  in  accordance  with  the  prayer  of  the  petition. 


CITIZENS    INSURANCE    CO.    OF   MISSOURI   v.  HENDERSON    ELE« 

VATOR  CO. 

(Filed  January  26,  1905— Not  to  be  reported.) 

Insurance— Cancellation  of  policy— The  testimony  in  this  action  conduces 
to  show  that  the  policy  was  cancelled,  that  appellee's  agent  agreed  to  its 
cancellation,  and  the  money  returnable  under  a  cliiuse  of  the  policy  relating 
to  its  cancellation  was-  by  consent  of  appellee's  agent  to  be  applied  to  pre- 
miums on  another  policy  to  be  issued  by  another  company  upon  the  same 
property.  There  was  sufficient  evidence  to  authorize  the  submission  of  the 
case  to  the  jury. 
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liockett  &  Lockett  for  appellant. 
Clay  &  Clay  for  appellee. 
Appeal  from  HeodersoD  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  action  is  based  upon  a  policy  of  fire  insurance  for  $1,200,  which  the 
appellant  issued  on  October  8, 1008,  to  appellee  on  hay  and  grain  in  its  ware- 
house at  Janes^ille,  III.  The  property  was  destroyed  by  fire  on  October  80, 
1908.    The  court  peremptorily  instructed  the  jury  to  find  for  the  appellee. 

The  policy  contained  the  following  proTislon,  to  wit:  '*Thi8  policy  shall 
Im  cancelled  at  any  time  at  the  request  of  the  insured,  or  by  the  company 
\)y  five  days'  notice  of  such  cancellation.  If  this  policy  shall  be  cancelled  as 
lieretofore  provided,  or  become  void  or  cease,  the  premiums  having  been 
actually  paid,  the  unearned  portion  shall  be  returned  on  the  surrender  of 
the  policy  or  last  renewal,  this  company  retaining  the  customary  short  rate 
except  that  when  this  policy  is  cancelled  by  this  company  by  giving  notice 
It  shall  only  retnin  the  pro  rata  premium." 

The  appellant  averred  that  the  policy  had  been  cancelled  on  October  19, 
1903,  and  that  the  authorized  agent  of  the  appellee  agreed  to  the  cancellation 
and  promised  to  surrender  the  policy.  The  evidence  introduced  by  the  ap- 
t)e]lant  tended  to  show  that  Coz  of  the  firm  of  Cpz  &  Beal,  the  ageota 
who  issued  the  policy  of  in^^urance  and  who  represented  other  insurance 
companies,  notified  appellee's  agent  that  the  policy  was  cancelled,  and  that 
he  consented  thereto  and  agreed  to  send  for  the  policy  which  was  at  Hender- 
son, Ky.,  and  surrender  it;  that  he  asked  Cox  &  Beal  to  issue  other  policies 
on  the  property  for  the  amount  of  appellant's  policy;  that  they  issued  j^ev- 
eral  policies  which  were  cancelled  by  their  companies;  that  the  Detroit  Fire 
and  Marine  Insurance  Co.  issued  a  policy  for  |1.2()0  on  the  property,  but 
subsequently  reduced  it  to  fOiiO;  that  this  policy  was  in  force  at  the  time  the 
Are  occurred;  that  the  day  after  the  lire  appellee's  agents  surrendered  the 
policy  which  the  appellant  had  issued.  The  evidence  further  conduced  to 
show  that  Cox  informed  appellee's  apent  that  he  would  be  required  to  pay  a 
four  instead  of  tkree  per  cent,  rate,  which  he  had  paid  the  appellant;  there- 
upon, he  agreed  to  pay  Che  insurance  agpnts  an  additional  sum  of  119  to 
cover  the  additional  rate.  The  testimony  conduces  to  show  that  the  appel- 
lant's policy  was  cancelled  ;  that  appellee's  agent  agreed  to  its  cancellation; 
and  that  the  money  that  was  returnable  under  the  clausa  of  the  policy 
quoted,  was  by  the  consent  of  appellees*  agent  to  be  applied  by  Cos  &  Beal 
to  premiums  on  another  policy  or  policies  to  be  issued  on  the  same  property. 
The  effect  of  the  agreement  was,  that  the  insurance  agents  were  not  to  re- 
turn the  money  to  the  appellee,  but  were  to  hold  and  apply  it  for  its  benefit 
In  the  payment  of  premiums.  Therefore,  the  evidence  tends  to  support  the 
averments  of  the  answer  that  the  policy  had  been  cancelled  at  the  time  of 
the  fire.  The  facts  of  this  case  are  quite  different  from  those  of  the  case  of 
the  Continental  Fire  Insurance  Co.  v.  Daniel,  25  Ky.  Law  Rep.,  1501.  We 
are  of  the  opinion  that  the  averments  of  the  answer  were  sufScient  to  show 
a  cancellation  of  the  policy. 

We  are  of  the  opinion  that  the  case  should  have  gone  to  the  jury  upon  the 
testimony  offered  by  the  appellant;  hence,  the  judgment  is  reversed  for  pro- 
ceedings consistent  with  this  opinion. 
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MILLER  y.  COMMONWEALTH. 
(Filed  January  37,  1906— Not  to  be  reported. ) 

1.  Criminal  law— Evidence— SuflBoiency  of— Where  there  is  any  testimony 
to  show  the  acoused  grnllty  this  court  will  not  reverse  a  case  for  lack  of  evi- 
dence. 

9.  Bill  of  exceptions— Where  the  transcript  fails  to  show  what  conduct  of 
the  Commonwealth's  attorney  is  complained  of,  that  question  can  not  be 
reviewed. 

John  H.  Wilson  for  appellant. 

N.  B.  Hays  and  C.  H.  Morris  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  indicted  for  false  swearing  averred  to  have  been  com- 
mitted while  giving  his  testimony  before  the  grand  jury  of  Enoz  county  in 
relation  to  a  matter  then  under  investigation  by  it.  It  is  claimed  that  the 
appellant  swore  falsely  when  he  testified  that  certain  parties  were  not  en- 
gaged  in  gambling  on  a  certain   night  at  a  certain  place  in  Baibourville. 

Two  witnesses  were  introduced  by  the  Commonwealth,  whose  testimony 
strongly  tends  to  show  that  the  parties  named  were  engaged  in  a  game  on 
the  occasion  in  question  in  the  presence  of  the  appellant.  Counsel  for  the 
appellant  devoted  mof^t  of  bin  brief  to  show  tbnt  these  witnesses  did  not 
agree  with  each  other  «ns  to  collateral  facts  and  as  to  what  they  saw  with 
reference  to  the  game.  The  court  has  repeatedly  held  that  it  is  the  prov- 
ince of  the  jury  to  pass  upon  such  questions.  It  has  also  held  thnt  if  there 
is  any  testimony  tending  to  show  the  guilt  of  the  accused,  it  will  not  re-* 
verse  a  case  for  the  lack  of  evidence.  It  is  suggested  that  the  Common- 
wealth's attorney  was  guilty  of  improper  conduct  in  his  argument  to  the 
jury.  The  transcript  fails  to  show  what  conduct  of  the  Commonwealth's 
attorney  is  complained  of,  hence  that  question  is  not  here  for  review. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 


COMMONWEALTH,  BY,  &o.  v.  FARMERS  BANK  OF  KENTUCKY. 

(Filed  January  27,  1905— Not  to  be  reported. ) 

Escheat— Construction  of  statutes— In  this  action  to  recover  lands  on  the 
Kround  that  it  had  escheated  to  the  Commonwealth,  sections  1606  to  1628, 
Kentucky  Statutes,  do  not  give  the  right  to  maintain  the  action.  Com. 
monwealth.  By,  &c.  v.  Wisconsin  Chair  Co.,  page  170. 

W.  J.  Webb  and  F.  L.  Turner  for  appellants. 

Clay  &  Clay  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  Farmers  Bank  of  Kentucky  is  a  corporation.  It  acquired  the  title  to 
certain  real  estate  in  Ballard  county,  under  a  decretal  sale.  It  held  it  for  a 
longer  period  than  five  years.    Charles  Linthicum,   as  escLeator  of  that 
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county,  instituted  this  action  to  recover  the  land  upon  the  ground  that  it 
had  escheated  to  the  Commonwealth  by  virtue  of  section  192  of  the  Consti- 
tution and  of  section  567,  Kentucky  Statutes.  The  same  question  was  in- 
volved in  the  chfc  of  Commonwealth,  By.  &o.  v.  Wisconsin  Chair  Co.,  de- 
cided January  19,  1906,  in  which  this  court  held  that  the  escheator  was  not 
authorized  to  maintain  the  action.  The  statute  law  (sections  1606, 1633,  in- 
clusive), does  not  apply  to  the  case  under  consideration.  And  the  ri^ht  to 
maintain  the  action  is  not  given  by  these  provisions  of  the  statute.  The 
court  did  not  in  the  case  to  which  reference  is  made  determine  what  effect 
Etjction  192  of  the  Constitution  and  section  567,  Kentucky  Statutes,  haa 
upon  the  rights  of  a  corporation  as  to  property  held  for  a  longer  period  than 
five  years.  Neither  does  the  court  do  so  in  this  case. 
The  judgment  is  affirmed. 


COMBS'  ADM'X,  &c.  v.  KRISH. 

SAME  V.  KRISH,  &c. 

(Filed  January  27,  1905— Not  to  be  reported. 

Pleading— Variance— In  these  actions  there  Is  a  variance  between  the  proof 
and  pleadings.  The  petition  alleged  a  sale  of  land  to  one,  and  the  proof 
showed  a  sale  to  another.  The  judgment  was,  therefore,  unauthorized. 
Where  a  judgment  sought  to  be  opened  had  been  obtained  by  one,  he  was  a 
necessary  party  to  the  petition  for  a  new  trial.  If  there  is  a  defect  of  parties 
that  question  must  be  raised  by  demurrer,  and  it  not  being  raised  is  waived. 

*  J.  J.  Fitzpatrick  and  Hazelrigg,  Chenault  &  Hazelrigg  for  appellants. 

J.  J.  C.  Bach,  Bach  &  Patrick  and  W.  H.  Miller  for  appellees. 

Appeal  from  Peiry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee,  Krish,  on  February  7,  1901,  filed  his  petition  in  equity  against 
W.  H.  Turner  and  wife  and  the  widow  and  heirs  at  law  of  J.  H.  Combs, 
alleging  that  Turner  owed  him  an  account  of  $156.  and  that  to  secure  the 
debt  Turner  had  mortgaged  to  him  a  lot  in  the  town  of  Hazard,  which  he 
had  purchased  from  J.  H.  Combs,  and  for  which  Combs  had  executed  to 
him  a  title  bond,  and  that  Turner  had  paid  Combs  for  the  land,  but  that  no 
deed  had  been  made.  An  answer  was  filed  by  the  widow  and  children  of 
Combs,  in  which  they  denied  that  Turner  had  purchased  the  land  from  J. 
H.  Combs,  or  held  a  title  bond  for  it,  or  had  paid  him  the  purchase  money. 
Some  of  the  heirs  of  Combs  were  infants,  and  a  guardian  ad  litem  was  ap- 
pointed for  them.  Proof  was  taken  by  the  plaintiff  which  showed  that 
Combs  had  gold  the  lot  to  one  G.  D.  Stout  for  $80  and  executed  t<»  Stout  a 
bond  for  title;  that  Stout  was  a  physician  and  had  some  doctor's  bills 
against  Combs,  the  auiount  of  which  the  witness  did  not  know;  that  Stout 
sold  the  lot,  or  a  part  of  it,  to  Turner;  thHt  Combs  died  about  two  years 
after  the  sale  to  Stout,  and  shortly  before  he  died  said  that  he  had  bought 
a  wagon  from  Turner;  that  he  had  to  buy  it  to  gt  a  debt  Turner  owed  him 
for  some  property.  The  wagon  was  worth  $50  or  $60.  The  case  was  then 
submitted  and  pending  submission  Polly  Ann  Combs,  as  administratrix  of 
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J.  H.  Combs,  tendered  her  petition,  Id  which  she  alleged  that  there  was  a 
balance  of  $80  due  her  intestate  on   the  land,  for  which  she  prayed   judg' 
nient.    The  oonrt  refused   to  allow  her  i>etition   to  be  filed,  and  entered  a 
judgment  that  Stout  and  Turner  had  fully  paid  to  Combs  the  price  of  the- 
land  and  adjudging  that  the  widow  and  heirs  of  J.  H.  Combs  convey  the- 
land  to  Turner.    He  also  adjudged  Krlsh  a  lien  on   it  and  ordered  it  sold. 
This  was  on  September  4,  1901.    On  the  7th  day  of  January,  1903,  Polly  Ann 
Combs,  as  administratrix  of  J.  H.  Combs,  filed  her  petition   in  the  Perry 
Circuit  Court  for  a  new  trial,  in  which  she  alleged   in  substance  that  the 
title  bond  given  by  her  husband  to  Stout  was  not  in  her  possession,  arid  she- 
did   not  know   in  whose  possession   it  was  as  it  was  concealed  when  the 
former  oase  was  tried  and   it  had  recently   come  into  her  possession,  and 
that  this  bond  showed   that  the  purchase  price  for  the  land  was  1200,  and  of^ 
this  only  $81  bad  been  paid.    She  filed  the  title  bond  with  her  petition,  and 
agked  to  have  the  judgment  set  aside,  and  for  a  new  trial  of  the  action.    Th&- 
oonrt  dismiflsed  her  petition.    She  and  the  children  have  prosecuted  an  ap- 
peal to  this  court  from  the  original  judgment,  and  she  has  prosecute  an  ap- 
peal from  the  judgment  dismissing  her  petition  for  a  new  trial. 

The  evidence  before  the  court  in  the  original  action  was  in  sufficient  to. 
show  that  either  Stout  or  Turner  bad  paid  Combs  for  the  land.    The  amount 
of  the  doctor's  bills  was  not  shown,  and  it  was  not  shown  that  the  wagon 
was  taken  for  the  payment  of  the  property  in  contest,  nor  were  any  factft. 
shown  from  which  this  should  be  presumed.    There  was  also  a  variance- 
between  the  proof  and  the  allegations  of  the  petition.    The  plaintiff  alleged 
the  sale  of  the  land  by  Combs  to  Turner.    The  proof  showed  a  sale  to  Stout. 
There  was  no  proof  in  the  record  that  the  title  bond  was  lost,  and  there  waSi 
nothing   justifying  the  introduction  of  parol  evidence  as  to  its  contents. 
The  judgment  in  that  case  was,  therefore,  unauthorized. 

While  the  petition  for  a  new  trial  does  not  allege  that  no  part  of  the  pur- 
chase money  had  been  paid  except  $81.  the  allegation  being  that  only  this- 
much  has  been  paid  as  shown  by  the  bond,  it  must  be  borne  in  mind  that 
the  petition  is  filed  simply  for  a  new  trial,  it  having  been  aptly  denied  in 
the  original  oase  that  the  purchase  money  had  been  paid  In  the  original 
action  Krish  alleged  that  the  purchase  money  was  all  paid,  and  to  obtain 
the  relief  he  got  in  that  action  it  was  incumbent  on  him  to  maintain  his 
allegation.  Thp  facts  stated  in  the  petition  of  the  administratrix  for  a  new 
trial  showed  that  the  purchase  money  was  not  all  paid,  or,  nt  least,  was 
sufficient  to  raise  a  presumption  to  this  effect.  The  judgment  which  was 
sought  to  be  opened  had  been  obtained  by  Krish,  and,  therefore,  he  alone- 
was  a  necessary  party  to  the  petition  for  a  new  trial.  Turner  wns  not  a 
party  plaintiff  in  the  original  suit,  and  filed  no  cross  petition  or  pleading  of 
any  kind.  If  there  is  any  defect  of  parties  defendant  this  objection  must  be 
raised  by  special  demurrer,  and  not  being  so  raised,  is  waived.  If  it  turns 
out  that  other  parties  are  necessary  to  a  final  determination  of  the  action 
they  may  be  brought  in.  Stout  and  Holcomb,  to  whom  he  also  sold  a  ptirt 
of  the  land,  should  be  brought  before  the  court  if  any  relief  is  .sought 
against  them.  On  the  return  of  the  case  to  the  circuit  court,  such  pleadings. 
as  may  be  necessary  to  bring  in  the  proper  parties  and  complete  the  issues^ 
may  be  filed. 
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The  judgment  od  both  appeals  1b  reversed  and  cause  remanded  for  further 
^proceedings  consistent  herewith. 


MOSELY  V.  COMMONWEALTH. 

(Filed  January  81,  1905— Not  to  be  reported.) 

Former  oipnlon— AflSrmed  upon  the  authority  of  Kelsle  Mosely  v.  Com- 
monwealth. 

B.  B.  Golden  for  appellant. 

N.  B.  Hays  and  Loral ne  Mix  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  indictment,  evidence  adduced  upon   the  trial,  and   the  instructions 

^iven  by  the  court  to  the  jury  In  this  case,  were  the  same  as  in  the  case  of 

Kelsie  Moseley  y.  Commonwealth,   this  day  decided.    The  jury  found  the 

appellant  guilty  of  voluntary  manslaughter  and  fixed  his  punishment  for  a 

term  of  ten  years  in  the  penitentiary. 

The  judgment  herein  is  affirmed  for  the  reason  given  in  the  opinion  In 
•that  case. 


BRAMBLET  v.  COMMONWEALTH  LAND  AND  LUMBER  CO- 

(Filed  February  1,  1905— Not  to  be  reported.) 

Helm,  Bruce  &  Helm  and  W.  S.  Pryor  for  appellant. 

O.  A.  Wehle  and  Albert  S.  Brandeis  for  appellee. 

Carroll  &  Carroll  for  bondholder?. 

Appeal  from  Jeflferson  Circuit  Court,  Chancery  Branch,  Fiist  Division. 

Judge  O'Rear  delivered  the  following  extension  of  opinion: 

It  will  be  recalled  that  the  judgment  acquired  by  appellant  Bramblet's 
purchase  from  the  banks  were  based  upon  five  notes.  One  of  the  notes  for 
f  13,248  and  one  for  14,720  belonged  to  Thomas  F.  Hargis,  and  were  by  him 
assigned  to  the  bank,  as  collateral.  Two  other  notes  for  amounts  equal  to 
the  ones  just  stated,  were  owned  by  Fetter  and  pledged  by  him  to  the  banks. 
The  remaining  note,  the  one  for  15,300,  was  the  debt  of  the  corporation,  the 
Commonwealth  Land  ond  Lumber  Co.,  for  money  borrowed  by  It  from  the 
bank.  The  notes  owned  by  Horgis  were  a  part  of  the  purchase  money  of 
the  land  conveyed  to  the  Commonwealth  Land  and  Lumber  Co.,  by  Hargis 
and  Fetter.  They  were  secured  by  Hens  upon  the  land.  It  was  competent 
for  Hargis  to  collect  these  notes  from  his  corporation,  the  Commonwealth 
Land  and  Lumber  Co.,  and  if  tbey  were  not  paid  at  maturity,  he  might 
have  sued  his  corporation  and  enforced  his  liens  against  the  land.  When 
he  pledged  the  notes  to  the  bank  as  collateral  to  secure  his  debt  to  the  bank, 
he  did  not  part  with  the  absolute  title  to  them.  He  retained  the  title  sub- 
ject to  the  right  of  the  bank  to  enforce  the  collection  of  the  notes,  and  apply 
4the  proceeds  to  the  payment  of  Its  debt. 
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It  was  also  competent  for  Hargis  to  have  paid   bis  debt  to  the  bank,  and 
thereby  have  redeemed  his  notes  pledged  upon  the  debt.    In  that  event  he- 
would  have  been  fully  restored  to  all  of  the  rights  he  had  in  the  notes  before- 
assigning  them  to  the  bank.    If  the  corporation,  the  Commonwealth  Land 
and  Lumber  Co.,  of  which   Hargis  was  president,  failed  to   pay  the  note& 
owing  by  it  to  him,  he  might,  without  violating  his  duty  to  the  corporation, 
have  redeemed  the  notes  from  the  bank  and  sold  them  to  Bramblet  at  any 
price  agreed  between   them.    Bramblet  would   then   have  had   the  right  to 
enforce  their  collection  for  the  full  amount  without  regard  to  what  he  paid 
for  them.    If  Hargis  was  unable  to  redeem  his  notes  by  the  payment  of  his 
debt  to  the  bank  in  full,  but  could  obtain  a  settlement  from  the  bank  for 
less  than  the  full  amount  of  his  debt,  thereby  redeeming  his  land  notes  so 
as  to  leave  him  a  margin  in  them,  it  was  competent  for  him  to  do  so.    If  to 
raise  the  money  to  make  the  compromise  with  the  bank  he  had  to  give  some 
of  this  margin  to  the  person  furnishing  the  money,  there  was  nothing  in 
that  tiansaction  that  involved  a  breach   of  his  duty  to  his  corporation,  for 
he  did  not  undertake  to  the  corporation  not  to  collect  from  it  the  debt  it 
owed  him  for  the  purchase  money  of  the  land  he  had  sold  it.    In  that  trans- 
action  it  was  implied  at  least  that  Hargis  might  do   for  his  own  interest, 
what  any  person  not  at  all  connected  with  the  corporation  might  have  done, 
had  he  held  such  a  debt  against  it.    We,  therefore,  conclude  that  the  trans- 
action between  Hargis  and   Bramblet,  by  which  Bramblet  bought  up  the> 
judgment  against  the  Commonwealth  Land  and  Lumber  Co.,  based  upon 
Hargis'  notes,  was  not  an  illegal  act.    By  it  he  obtained  the  perfect  title  ta 
that  judgment,  with  Its  interest  and  costs.    He  also  obtained,  so  far  as  the 
Commonwealth  Land  and  Lumber  Co.  in  this  litigation  is  concerned,  the 
title  to  the  other  collateral  pledged  to  the  bank  for  Hargis,  namely,  his  shares, 
of  stock  in  the  Commonwealth  Land  and  Lumber  Co.     But  for  the  lemain- 
log  judgments,  or  parts  of  judgments,  based  upon  the  Fetter  notes  and  the 
15,800  note,  the  matter  rests  upon  the  principle  announced  in  the  original 
opinion  herein.    As  to  them  it  was  Hargis'  duty  to  give  the  benefit  of  his 
information,  his  services,  and  ability  to  arrange  for  their  settlement  at  less 
than  their  face,  to  his  corporation,  whom  he  had  engaged  to  serve,  and  not 
to  his  friend  or  i>artner  for  a  oonsideration  personal  to  him,  Hargis. 

The  conclusion  announced  above  necessitates  a  somewhat  different  adjust-^ 
ment  of  the  rights  of  the  parties  from  that  indicated  in  the  original  opin- 
ion. Instead  of  Bramblet  being  entitled  to  have  returned  to  him  the  whole 
of  the  purchase  money  paid  by  him  to  the  banks  for  the  judgment,  110,000, 
he  should  have  been  repaid  so  much  of  the  $10,000  and  interest  as  the  Fetter 
notes  and  the  16,300  note  bear  to  the  sum  of  all  five  of  the  notes. 

The  shares  of  stock  in  the  Commonwealth  Land  and  Lumber  Co.  pledged 
by  Fetter  and  others  than  Hargis  to  secure  the  Fetter  notes  and  the  $5,800 
note,  will,  if  the  Commonwealth  Land  and  Lumber  Co.  redeems  the  land, 
as  Is  allowed  in  the  original  opinion,  belong  to  the  corporation,  and  not  ta 
appellant  Bramblet. 

The  petitions  for  rehearing  are  in  other  respects  overruled. 
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CITY  OF  LEBANON,  &c.  t.  KNOTT.  &c. 

(Filed  January  81,  1905— Not  to  be  reported.) 

H.  S.  McElroy  for  appellaDts. 

John  MoChord  for  appellees. 

Appeal  from  Marlon  Circuit  Court. 

The  judgment  in  this  case  is  affirmed  by  an  equal  division  of  the  court, 
-Judge  Cantrlli  not  sitting. 


CONTINENTAL  INSURANCE  CO.  v.  THOMASOX. 
(Filed  January  13,  1905— Not  to  be  reported.) 

1.  lusurance— Provision  of  policy — Change  of  ownership  in  property — 
'Thoniason,  the  appellee,  had  his  bouse  and  bain  insured  for  five  years. 
The  policy  provided,  among  other  things,  that  if  any  change  in  the  owner- 
ship of  the  property  take  place  the  policy  shall  be  void,  and  that  no  one  ez- 
x:ept  an  officer  of  the  company  in  its  western  department  should  have  au- 
thority to  waive  or  alter  Its  terms.  During  the  life  of  the  policy  the  assured 
made  a  contract  with  his  son  by  which  he  conveyed  him  the  tract  of  land 
upon  which  the  hunse  and  barn  weie  situated,  but  by  a  written  agrefsment 
between  them  which,  by  mistake,  was  omitted  from  the  deed,  the  deed  was 
not  to  take  effect  in  possession  until  the  death  of  the  assured  and  he  in  the 
meantime  was  to  have  a  life  estate  in  the  property.  After  this  was  done, 
-and  before  the  policy  matured,  and  when  the  last  note  for  the  premium  was 
presented  by  the  agent  of  the  company  he  was  informed  by  both  the  father 
•and  the  son  as  to  the  condition  of  the  title  of  the  land  and  he  said  that  he 
knew  it  and  that  it  would  be  all  right  and  would  make  no  difference  in  the 
Insurance.  The  premium  note  was  paid  upon  this  assurance  and  some  four 
'or  five  months  thereafter  the  property  burned  and  the  company  refused  to 
pay  the  loss  on  the  ground  that  there  bad  been  a  change  in  the  property. 
Held— The  knowledge  of  the  agent  of  the  transfer  of  the  property  is  the 
knowledge  of  the  company,  and  having  collected  the  premium  note  with  the 
assurance  that  the  in.surance  was  all  right  it  can  not  now  be  heard  to  say 
that  the  policy  was  not  in  force. 

2.  Same— If  the  innurance  company,  aside  from  the  provisions  of  section 
700,  Kentucky  Statutes,  waived  a  change  that  had  been  made  in  the  title  to 
insured  property,  the  burden  is  upon  it  to  show  that  the  life  estate  was  of 
less  value  than  the  amount  of  the  insurance,  and  in  this  record  disclosea 
•neither  pleading  nor  proof  mat  the  life  estate  of  the  assured  was  not  sufficient 
^0  cover  It. 

J.  A.  &  John  A.  Moore  for  appellant. 

James  &  James  and  A.  C.  Moore  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

J.  H.  ThomasoD,  the  appellee,  insured  his  house,  barn  and  some  personal 
property  with  the  appellant  company  on  August  7,  1899,  for  five  years,  and 
on  the  8th  day  of  December,  UiOiJ,  the  property  was  destroyed  by  fire.  He 
«ued  to  recover  fur  the  loss,  and  having  succeeded  in  the  circuit  court  the  in- 
'surance  company  appeals. 

The  policy,  among  other  things,  provided  that  "if  any  change  take  place 
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tn  title  or  possessioD  (ezoept  by  succession  by  reason  of  the  death  of  the 
assQTed)  of  the  xroperty  herein  named  *  *  *  this  entire  policy  shall  be 
null  and  void.  It  is  stipulated  that  no  agent  or  employe  of  this  company, 
or  any  other  person  or  persons  than  an  officer  of  the  company  in  its  western 
•department  at  Chicago,  111.,  shall  have  power  or  authority  to  waive  or  alter 
^ny  of  the  terms  or  conditions  of  this  policy  or  to  make  any  endorsement 
iiereon,  and  all  agreements  by  such  officer  must  be  signed  by  him." 

During  the  currency  of  the  policy  the  assured  made  a  deed  to  his  son,  A, 
<3.  Thomason,  for  125  acres  of  land,  which  included  the  residence  and  barn, 
but  by  a  written  agreement  between  them  which  was  omitted  by  mistake 
from  the  deed  this  deed  was  not  to  take  effect  In  posseFsion  until  the  death 
of  the  father  and  he  in  the  meantime  was  to  have  a  life  estate  in  the  prop- 
erty.    After  this  was  done  the  Inst  premium  note  of  the  insurance  company 
fell  due  and  when  it  was  presented  by  the  agent  of  the  company  for  payment 
h«>  was  informed  by  both  the  father  and  the  son  as  to*the  condition  of  the 
Title  to  the  land  and  he  said  that  he  knew  it  and  that  it  was  all  right  and 
'would  make  no  diflerence  in  the  insurance.    The  premium  note  was  paid 
uiKin  this  assurance  and  some  four  or  five  months  after  this  the  house  burned 
<iown.    The  company  refused  to  pay  the  loss  on  the  ground  that  there  had 
been  a  change  of  title  to  the  property,  relying  upon  the  clause  of  the  policy 
4ibove  quoted  and  insisting  that  the  agent  was  without  auihority  to  waive 
the  condition.    The  agent  denies  that  he  made  the  assurance  above  referred 
(o,  but  this  was  proved  by  tbrf  e  witnesses,  and  he  admits  himEelf  that  then 
4Mked  him  if  the  insurance  would  be  all  right.     A  man  named  J.  8.  Henry 
represented  the  company  at  the  time  the  policy  was  taken  out.     He  took  the 
Application  and  received  the  first  payment,  forwarding  it  to  the  (lome  office 
in   Chicago,  from  which   the  policy  was   issued.     Some  time  after  this  he 
•ceased  to  be  the  agent,  and  Ab  Henry  became  agent  in  his  place.    The  pre- 
mium note  was  sent  by  the  company  to  him  to  collect,  and  he  collected  It, 
telling  the  assured  the  deed  from  him  to  his  son  made  no  difference  in  the 
insurance  as  above  stated. 

The  provisions  of  the  policy  that  its  conditions  should  not  be  waived  ex- 
cept by  a  writing  endorsed  on  the  policy  and  signed  by  certain  of  its  officers 
is  not  applicable  for  the  reason  that  notwithstanding  this  piovision  the  com- 
pany might  be  estopped  to  rely  on  a  forfeiture  of  the  policy.  If  the  policy 
had  become  null  and  void  by  the  change  in  the  title  to  the  property  the  com- 
pnny  had  no  right  to  collect  the  premium  note,  from  the  assured.  If,  with 
this  knowledge,  it  collected  the  premium  note,  assuring  the  insured  that  his 
insurance  was  all  right,  it  can  not  now  be  heard  to  say  that  the  policy  is  not 
in  force.  The  weight  of  the  evidence  shows  that  the  agent  knew  these  facts, 
And  so  the  question  is  narrowed  down  to  this,  is  the  knowledge  of  the  agent 
the  knowledge  of  the  company? 

Neither  J.  S.  Henry  nor  Ab  Henry,  who  succeeded  him  and  collected  the 
premium  note,  had  authority  to  issue  policies  of  insurance.  The  authority 
•of  each  was  limited  to  the  takiqg  of  application  and  the  collection  of  pre- 
miums, the  applications  being  forwarded  to  the  Ohicago  office,  where,  if  the 
Application  was  approved,  the  policy  was  issued.  In  Phoenix  Insurance 
Co.  V.  Spiers,  &c.,  87  Ky.,  285,  the  company  had  a  local  agent  named  Cur- 
tis, who   took  applications  for  insuiance,  made  the  surveys,  received  pre- 
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mlums,  and  countersigned  and  delivered  policies  to  the  insured,  but  did  not 
issue  them.  The  policy  provided  that  it  should  be  void  if  any  other  insur- 
ance was  taken  upon  the  property.  Additional  insurance  was  taken  with 
the  knowledge  of  Curtis,  and  the  question  was  whether  his  knowledge  wa» 
the  knowledge  of  the  company.  The  court,  resting  its  opinion  ui>on  th» 
ground  that  the  acts  of  an  agent  within  his  ostensible  authority  are  the 
acts  of  the  principal,  held  the  acts  of  Curtis  within  the  apparent  scope  of 
his  authority,  and  binding  upon  the  company.  Among  other  things,  after 
discussing  a  number  of  authorities,  the  court  said:  "He  usually  represents 
a  company  remotely  located.  Its  patrons  in  the  vicinity  naturally  look  to 
him  for  direction  generally  as  to  insurance  obtained  through  him.  He  is 
generally  regarded  as  having  full  power  in  reference  to  it.  Being  usually 
the  only  man  upon  the  ground  having  anything  to  do  with  it,  the  i)er&ons- 
insured  in  his  company,  with  few,  if  any,  exceptions,  would,  in  the  absence 
of  notice  that  his  powers  were  limited,  regf'^rd  his  statement  as  to  any  mat- 
ter relative  to  such  insurance  as  authoritative,  and  any  notico  to  him  as  ta 
It  is  sufficient.  They  rarely  know  anything  of  the  company  or  of  its  officers, 
who  issue  the  policies,  and  look  to  the  agent,  through  whom  they  have  ob- 
tained the  insurance, as  the  complete  representative  of  the  company  in  every- 
thing connected  with  that  insurance.  If  they  did  not  consider  that  they 
were  authorized  to  do  so,  it  would  undoubtedly  create  distrust  and  crippl» 
the  business.  As  to  third  parties,  the  agent  should,  in  the  absence  of  notice 
to  the  contrary,  he  regarded  as  possessing  all  the  powers  bis  occupation 
fairly  imports  to  the  public.  Under  this  rule  an  agent  who  solicits  the  in- 
surance, takes  the  application,  receives  the  premium  and  delivers  the  policy, 
may,  in  «ur  opinion,  by  his  conduct  or  acts,  bind  his  company  by  way  of 
waiver  of  a  forfeiture  on  account  of  additional  insurance,  in  the  absence  of 
knowledge  upon  the  part  of  the  assured  that  his  powers  in  this  respect  have- 
been  restricted.  This  being  so,  it  foliows  that  the  knowledge  of  the  agent 
under  such  circumstances  is  to  be  imputed  to  the  company." 

This  rule  was  followed  in  Hartford  Life  Ineurance  Co.  v.  Hayden's  Adm'r, 
90  Ky.,  89;  Wright's  Adm'r  v.  Northwestern  Mutual  Life  Insurance  Co.,  91 
Ky.,  208.  It  has  been  held  by  this  court  that  where  an  agent,  with  authority 
to  solicit  insurance,  take  applicatjns  and  collects  premiums,  learns,  when 
taking  the  application,  of  defects  of  title  or  other  matters  affecting  the  risk 
and  rendering  the  contract  of  insurance  void,  his  knowledge  is  the  knowl- 
edge of  the  company.  (Rogers  v.  Farmers  Mutual  Aid  Association.  106 
Ky.,  871;  London  and  Lancashire  Insurance  Co.  v.  Oerteisen,  106  Ky..  815; 
Citizens  Insurance  Co.  v.  Crist,  22  Ky.  Law  Hep.,  47;  JGtna  Life  Insur- 
ance  Co.  v.  Hartley,  24  Ky.  Law  Rep.,  67.) 

The  case  before  us  can  not  fairly  be  distinguished  from  the  Spiers  case  or 
the  subsequent  cases  following  it.  There  is  nothing  to  indicate  that  the 
assured  had  notice  of  any  limitations  upon  the  apimrent  authority  of  the 
agent,  Ab  Henry.  If  the  agent,  instead  of  telling  the  assured  that  his  in- 
surance was  all  right,  had  told  him  that  the  change  of  title  forfeited  the 
policy,  he  had  unquestionable  authority  to  take  an  application  for  insur- 
ance on  the  property  and  collect  the  premiums  therefor.  He  was  the  only 
representative  the  company  had  in  the  locality.  He  determined  that  this 
was  unnecessary,  and  that  all  that  was  needed  was  that  the  insured  should 
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pay  liU  premtBHi  note.  It  was  within  the  apparent  aoope  of  the  authority 
of  the  agent  abder  the  cironm stances  to  determine  a  question  of  this  charac- 
ter, and  w)ion,  with  knowledge  of  all  the  facts,  he  collected  the  premium, 
assnrlDg  the  insured  that  his  insurance  was  all  right,  it  was  his  duty  to  re- 
port the  facts  to  his  company,  and  it  is  to  be  presumed  that  he  did  this. 
(Rhode  Island  Underwriters  Association  t.  Monarch,  98  Ky.,  805.)  It  was 
unnecessary  for  the  plaintiff  to  aver  that  the  life  estate  of  J.  H.  Thomason 
in  the  property  destroyed  was  of  yalue  equal  to  the  insurance,  for  if  the 
company  is  estopped  to  rely  upon  the  clause  forfeiting  the  policy  on  account 
of  the  change  of  title  after  collecting  the  pay  for  the  insurance  with  knowl- 
edge of  the  condition  of  the  title,  it  must  be  presumed  it  so  agreed  to  carry 
the  insurance  upon  the  ground  that  the  life  estate  of  the  insured  was  of 
Talue  sufficient  to  justify  it.  In  other  words,  if  it  waived  the  change  that 
bad  been  made  in  the  title,  aside  from  section  700,  Kentucky  Statutes,  the 
bnrden  is  at  least  on  it  to  show  that  the  life  estate  was  of  less  yalue  than 
the  amount  of  the  insurance,  and  there  is  neither  pleading  nor  proof  in  the 
xecord  that  the  life  estate  of  J.  H.  Thomason  was  not  sufficient  to  cover  it. 

By  the  terms  of  the  policy  the  loss,  if  any,  was  payable  to  the  mortgagee, 
P.  S.  Maxwell,  as  his  interest  may  appear.  The  mortgage  to  Maxwell  was 
renewed  after  the  policy  ^ai  issued,  but  the  amount  was  not  increased 
beyond  the  original  amount  of  the  debt,  and  it  does  not  appear  that  any 
right  of  the  defendant  was  affected  by  this,  or  even  that  it  was  informed  of 
tbe  amount  of  the  Maxwell  debt  at  the  time  the  policy  was  issued.  Prima 
facie  tbe  policy  was  payable  to  Maxwell  to  tbe  extent  of  his  mortgage  debt 
as  it  appeared  from  tbe  record  in  the  county  clerk's  office.  The  verdict  of 
tbe  Jury  under  the  instructions  of  the  court  is  in  effect  a  finding  that  the 
a|<ent,  Henry,  had  notice  of  the  change  in  the  mortgage. 

Judgment  affirmed. 

Whole  court  sitting. 

Judges  Paynter  and  Barker  dissenting. 


BULLOCK,  TRUSTEE,  &c.  v.  BULLOCK,  &c. 

(Filed  February  1,  19(5— Not  to  be  reported.) 

Wills— Estates^Wbere  a  will  provided  that  the  remainder  of  an  estate 
sbould  be  equally  divided  among  the  descendants  of  Bullock  at  the  time  of 
bis  death,  the  judgment  in  this  action  decreeing  a  division  and  settlement 
among  his  descendants  (he  is  still  living),  was  erroneous,  because  it  is  im- 
possible at  this  time  to  know  which  of  his  children  will  survive  him.  (See 
former  opinion,  26  Ky.  Law  Bep. ,  1418. ) 

P.  J.  Beard  for  appellant. 

Willis  &  Todd  for  Mary  E.  Gudgell. 

£.  H.  Davis  for  guardian  ad  litem. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

vol.  27—11 
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This  is  the  second  appeal  of  this  case.  The  opinion  on  former  appeal  maj 
be  found  in  2o  Ky.  Law  Rep.,  1418,  which  is  referred  to  for  the  facts  of  this 
unfortunate  litigation. 

On  the  return  of  the  case  to  the  lower  court  a  judgment  was  rendered. 

That  part  of  it  which  is  neceesary  to  a  proper  understanding  of  the  question 

involved   on   this  appeal  Is  as  follows:   ''This  cause  being  again  by  consent 

-submitted  on   the  pleadings,  proof  and  exhibits,  and   the  court  being  su£B- 

'clently  advised,  it  is  the  judgment  of  the  court  that  the  infant  defendants. 

Lunsford   Bullock,  Helen   Maul   Bullock,  Thomas  Bullock  and  E.  P.  Bul- 

^lock,  Jr.,  are  entitled  to  have  paid  into  court  from  the  proceeds  of  the  sale 

*of  the  land  descried  in  the  petition  the  sum  of  $1,500,  with  Interest  from 

January  2i),  ISOH,  to  wit,  11,622.50,  it  appearing   to  the   court   that   there  is 

now  in   court  as  the  amount  recovered  from   th(i  former  trustee,  J.  Lowry 

Bullock,  the   sum   of  1^91.38,  part  of  proceeds  of  sale  of  land  herein,  but 

there  is  to  be  deducted  from  this  the  BUm  of  $10,  which  is  allowed  out  of 

£ame  to  W.  M.  Cardwell  for  his  services  as  custodian  thereof,  leaving  1981. S3. 

Now  it   is  adjudged   that  th43  defendant,  Mary  E.  Gudgell,  will   pay   into 

^ourt  a  sum  sufficient  to  pay  the  said  sum  of  $1,622.50.  with  interest  from 

this  date,  and  costs  and  allowances  hereinafter  adjudged,  but  not  less  than 

the  sum  of  $709.02,  the  amount  of  her  bond  unpaid  at  this  date,  with  its 

accrued  interest." 

Th  s  judgment  would  be  correct  but  for  the  clause  in  Mrs.  Mary  Bullock's 
will,  as  follows:  "Remainder  to  be  equally  divided  among  descendants  of 
£.  P.  Bullock  living  at  the  time  of  his  death  per  stirpes." 

£.  P.  Bulluck  is  still  alive,  and  it  is  impossible  to  know  at  this  time 
whether  or  not  his  four  adult  or  his  four  minor  children  will  survive  him. 
Such  of  them  as  may  not  survive  him  will  not  take  any  interest  in  the 
property,  except  their  part  of  the  use  and  profits  while  thej  live.  There 
can  not  be  any  other  reasonable  confitruction  given  to.  this  provision  of  the 
will,  and  it  must  control.  The  court  can  not  disregard  it,  although  it  may 
entail  a  hardship  in  this  case. 

The  appellee,  Mary  E.  Gudgt-ll,  for  the  reasons  stated  In  the  former  opin- 
ion, is  entitled  to  all  of  the  interests  of  E.  P.  Bullock  and  his  four  adult 
children  in  this  property  or  fund,  but  she  can  not  take  and  hold  same  in 
such  a  way  as  to  affect  the  rights  and  interests  of  the  named  infant  chil- 
dren. Her  interest  in  the  property  of  the  four  adult  children  depends  upon 
the  fact  as  to  whether  or  not  they  survive  their  father.  If  so.  she  takes 
their  interest  in  fee  simple;  if  not,  her  interest  in  their  portion  ceases  at 
their  death. 

These  four  infant  children's  interest  can  be  protected  in  two  ways:  First, 
require  Mary  E.  Gudgell  to  pay  the  balance  of  her  sale  bonds,  with  interest, 
into  court.  Add  this  to  the  amount  recovered  and  received  from  the  trustee, 
J.  Lowry  Bullock,  and  then  require  her  to  pay  into  court  an  additional  sum 
to  make  the  original  purchase  price  of  the  land  purchased  by  her.  The 
court  should  then  have  this  fund  reinvested  in  other  property  upon  the  same 
terms  and  conditions  as  provided  in  Mrs.  Mary  Bullock's  will,  but  the  court 
should  give  to  Mary  E.  Gudgell  five-ninths  of  the  rents  and  profits  derived 
from  this  property  so  long  as  E.  P.  Bullock  and  his  four  adult  children  live. 
Her  fn  *>re?t   however   should  be  decreased  in  the  proportion  that  anyone 
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'5ir  more  of  the  adult  children  should  die  before  their  father's  death,  and  in 
the  event  they  survive  their  father,  she  should  take  half  of  this  property  in 
fee  simple.  In  the  event  all  do  not  survive,  she  should  take  the  inteiest  of 
thoee  who  do  not  suivive,  or  sufiSoient  to  reimburse  her  for  her  investment 
therein.  The  infant  childroi  should,  receive  four-nteths  of  tha  rents  and 
profits  from  this  property  until  the  death  of  their  father  and  take  in  fee 
-Bimple  one- half  of  the  property,  or  such  part  as  may  be  coming  to  them 
Vipon  the  death  of  their  father,  as  provided  in  the  will  of  Ifisry  Bullock. 

Second.  If  the  purchaser  prefers  It,  the  following  plan  may  be  adopted  in 
lieu  of  the  one  above  suggested.  The  court  may  require  the  bal£.nce  due  by 
the  purchaser  paid  to  the  receiver,  and  also  the  funds  collected  from  J. 
Lowry  Bullock,  the  former  trustee,  and  cause  this  fund  to  be  reinvested  as 
<3irected  in  the  will  of  Mary  Bullock,  excluding  £.  P.  Bullock  and  the  four 
adult  children  from  all  Interest  therein,  and  the  court  may  then  direct  the 
land  sold  to  be  conveyed  to  the  purchaf^r,  Mary  E.  Gudgell,  retaining  a 
lien  thereon  for  anything  that  may,  on  final  hearing  or  a  final  settlement  of 
the  trust  at  £.  P.  Bullock's  death,  be  adjudged  to  the  other  contingent  re- 
vnaindenuen,  over  and  above  the  amount  so  invested  for  their  benefit. 

The  adoption  of  either  of  these  methods  will  protect  the  interests  of  the 
descendants  of  E.  P.  Bullock,  who  may  be  alive  at  his  death  and  take  under 
the  will  of  Mary  Bullock,  and  the  purchaser,  Mary  Qudgell,  should  be 
allowed  the  option  as  to  which  method  is  adopted.  If  she  adopts  the  fiist 
method  suggestCKl,  then  she  will  be  entitled  to  a  conveyance  of  the  ninety 
•acres  of  land  purchased  by  her  in  this  action  free  from  all  liens  or  claims  of 
-any  character  whatsoever. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  re- 
manded for  further  proceedings  consistent  herewith. 


BRADY  V.  FRALEY'S  ADM'X,  &o. 

(Filed  February  3,  1905— Not  to  be  reported. ) 

Attachments — Fraudulent  conveyances — On   the  day  an  attachment  was 

"Cued  out  against  his  property  a  debtor  conveyed  hie  property  to  Wells,  who 

was  on  his  bail  bond.     Wells  did  not  have  to  pay  anything;  on  the  bond,  and 

«bout  ten  months  later  conveyed 'the  property  to  the  wife  of  the  debtor  at 

the  latter's  request.     The  record  seems  to  establish  a  fraudulent  intent  to 

defeat  the  recovery  of  the  appellant's  claim. 

James  F.  Clarke  for  appellant. 

Hazelrigg,  Ghenault  &  Hazelrlgg  and  W.  A.  Young  for  appellees. 

Appeal  from  Rowan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Jnstice  Hobson. 

In  January,  1880,  James  A.  Butts,  &c.,  brought  an  ordinary  action  in  the 
Rowan  Circuit  Court  against  F.  M.  Fraley,  In  which  they  sued  Fraley  for 
sixteen  walnut  logs,  and  took  an  order  of  delivery  for  the  logs.  To  retain 
possession  of  the  logs  Fraley  executed  bond,  with  James  J.  Brady  as  surety, 
as  provided  by  the  statute.  Butts  finally  recovered  in  the  action,  and  hav- 
tnK  cued  Brady  on  the  bond,  recovered  judgment  against  him,  which  he 
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paid.    Brady  therenpoD  filed  this  suit  against  Fraley,  charging  that  he  hadi 
paid  out  on  the  judgment  in  all  1811.09,  and  in  addition  to  tbie  had  paid  !» 
attorney's  fees  on  an  appeal  taken  to  the  superior  courr  $60,  the  appeal  hav- 
ing been  prosecuted  with  tbe  approyal  of  Fraley  and  for  his  benefit.    A  de- 
fense was  filed   to  the  action  on   the  ground   that  Brady  had  reoeivted  the- 
sixteen  walnut  logs,  for  the  possession  of  which  the  bond  was  given,  and  that 
they  were  of  value  more  than  the  amount  he  had  paid.    An  attachment  wa» 
taken  out  by  Brady  on  tbe  ground  that  Fraley  was  about  to  dispose  of  hi» 
property  with  the  fraudulent  intent  to  '^heat,  delay  and  hinder  his  oiedltors. 
On  final  hearing  the  court  gave  judgment  in  favor  of  Brady  for  1187.87^ 
with  interest  and   cost,  and  discharged  the  attachment.    From   this  judg- 
ment Brady  appeals,  and  a  motion  has  been  entered  to  dismiss  the  appeal  oi> 
the  ground  that  the  amount  in  controversy  is  less  than  IdOO. 

The  amount  of  Brady's  claim  was  1811.03,  plus  fOO,  or  $871.09.    If  we  de. 
duct  from  this  $187.87,  there  is  a  balance  of  something  over  $200,  which  ifr 
in   controversy  on   the  appeal.    The  motion  to  dismiss  the  appeal  is,  there- 
fore, overruled.    It  is  insisted  that  the  attachment  was  properly  discharged 
as  the  proof  failed  to  show  a  fraudulent  disposition  of  his  property  by  Fraley. 
The  facts  are  that  Fraley,  on  the  day  the  attachment  was  taken  out,  con- 
veyed to  W.  B.  Wells  two  tracts  of  land  worth  about  $1,600,  which  appear- 
to  have  been  about  all  tbe  property  he  had.    While  this  conveyance  pur- 
Iiorted  to  be  for  value,  it  was  really  made  because  Fraley  was  in  jail  and 
Wells  entered  as  his  bail  to  secure  his  release  from  jail,  the  conveyance- 
being  intended  as  a  security  for  Wells  to  protect  him  from  loss  on  the  bail 
bond.    Wells  did  not  have  to  pay  anything  on  the  bail  bond,  and  about  tei» 
months  later  he  conveyed  the  land,  at  Fraley's  request,  to  Fraley's  wife. 
It  is  said  that  the  conveyance  to  Wells  was  not  made  fraudulently,  but  for 
an  honest  purpose,  to  secure  Fraley 's  release  from  jail.    Tet  the  effect  of  the 
arrangement  was  to  put  the  absolute  title  in  Wells,  and  while  this  would 
not  conclusively  show  a  fraudulent  purpose,  still  when  it  was  followed  by^ 
the  deed  from  Wells  back  to  Fraley 's  wife,  we  think  the  fraudulent  intent 
is  sufficiently  established,  and  the  attachment  should  have  been  sustained 
and  the  land  subjected  to  Fraley 's  debt.    Tb^  proof  is  conflicting  as  to  the 
value  of  the  walnut  legs  which   Brady  got,  but  under  the  evidence,  and 
giving  some  weight  to  the  chancellor's  judgment,  we  have  reached  the  con- 
clusion not  to  disturb  his  finding  as  to  the  amount  due  Brady. 

Judgment  reversed  for  a   judgment  subjecting  the  land  to  the  debt  of 
Brady  as  herein  indicated. 


RATLIFF.  &c.  V.  MAY,  &c. 
(Filed  February  8,  1906— Not  to  be  reported.) 

1.  Lands— Survey  of— Patents— In  this  action  to  recover  for  the  value  of 
timber  cut,  the  question  of  title  being  in  issue,  the  evidence  of  certain  wit- 
nesses read  as  depositions  as  to  the  location  and  boundary  of  the  land  was  in- 
sufficient to  overthrow  the  location  of  the  land  as  determined  by  the  actual 
calls  of  the  patent. 

9.  Parol  evidence-^The  rule  is  well  settled  that  parol  evidence  is  inad- 
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^mlflslble  to  ehow  the  actual  location  of  a  patent,  and  that  uourBe  and  dlt- 
tenoe  must  give  way  to  marks  found  on  the  ground,  or  the  actual  location 
■of  the  patent. 

Boecoe  Yanover,  W.  S.  Pryor,  J.  F.  Butler  and  W.  S.  Harkina  for  app^N 
ilanta. 

J.  M.  Boberson  for  appellees. 

Appeal  from  Pike  Circuit  Gourt. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellants  were  cutting  some  timber  which  appellees  claimed  was  on 
4beir  land;  thereupon  the  following  written  contract  was  made  between 
them: 

"Whereas,  J.  E.  Ratliff  Sd  Co.  has  cut  a  lot  of  sawlog  timber  on  Qrassy 

H)reek  on  a  tract  of  land  known  as  the  'May  survey/  and  in  order  to  settle 

the  matter  without  a  law  suit  or  cost,  the  said   J.  E.  Ratlifl  &  Co.  has 

agreed  to  pay  the  'May  heirs'  $8.25  per  tree  for  all  the  trees  out  by  them 

Inside  of  the  546  owned  by  them. 

**They  further  agree  to  pay  I3.S6  per  tree  for  all  merchantable  poplar,  ash 
and  cucumber  which  measures  twenty -two  inches  over  the  bark  stump  high 
from  the  ground  which  they  have  not  cut  standing  in  bounds  of  said  survey 
owned  by  the  *Mny  heirs.'  Said  timber  is  to  be  counted  and  branded  as 
■-«oon  as  hands  can  be  procured  to  do  the  same,  and  the  money  is  due  an4 
fiayable  on  this  contract  as  soon  as  timber  is  counted. 

"It  is  further  agreed  that  party  of  the  second  part  has  the  right  to  use 
*mch  timber  and  stone  ns  is  necessary  for  roads,  shanties,  oz  lots,  etc.,  ez- 
-^cept  timber  to  saw  railing  to  build  tram  roads." 

Thereafter  appellees  brought  this  suit  upon  the  contract,  alleging  that  the 

timber  cut  on  their  land  at  the  contract  price  was  of  value  $8,074.60.    The 

defendants  filed  answer^  in  which  they  claimed  that  the  timber  which  they 

tiad  cut  was  on  their  t)wn  land,  and  this  is  the  only  question  necessary  to 

•t>e  determined  on  the  appeal.    The  proof  showed  that  on  December  7,  1846,  a 

patent  was  issued  to  William  Bamey  for  8,620  acres  of  land.    On  January  8, 

1868,  two  surveys  were  made,  one  of  Isaac  Epling  for  660  acres,  and  one  of 

-John  and  David  May  for  1^000  acres.    Subsequently,  on  June  17,  1872,  there 

was  another  of  -606  aKSxvs  made  by  John  Belcher  and  George  Potter.    The 

plaintiffs  claim  under  the  May  patent  issued  in  1858.    The  defendants  claim 

under  the  Belsher  patent  issued  in  1872,  and  maintain  that  the  May  patent 

does  not  include  the  land.    The  controversy  turns  upon  the  proper  location 

of  the  beginning  point  of  the  May  patent.    The  plaintiffs  claim  two  white 

oaks  for  the  corner  on   the  waters  of  Grassy  creek,  while  the  defendants 

olaim  two  white  oaks  for  the  corner  which  are  a  mile  and  a  half  away  from 

'4be  point  named  and  on  the  waters  of  Beaver  creek. 

When  the  case  was  called  for  trial  the  defendants  moved  for  a  continuance, 
tiling  affidavit  as  to  what  they  could  prove  by  witnesses  whose  depositions 
tiiey  wished  to  take.  The  plaintiffs  consented  that  the  affidavit  might  be 
read  as  the  deposition  of  the  witnesses,  and  th^ireupon  the  court  overruled 
<he  motion  to  continue  the  action.  It  is  said  that  the  court  paid  no  atten- 
Mon  to  the  affidavit  as  containing  the  testimony  of  the  witnesses  referred 
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to,  and,  therefore,  the  defendants  were  prejudiced  by  the  ruling  of  the  eotirt. 
The  case  inust  be  tried  here  on  the  record  before  us.  The  same  effect  mnslt 
be  given  to  the  statements  of  the  witnesses  in  the  affidaTit  for  continuano»> 
as  would  be  given  to  them  if  contained  In  the  depositions  regularly  givezkf 
by  the  witnesseE,  and  if  by  giving  this  effect  to  the  testimony  judgment 
should  be  entered  for  the  defendants  the  court  will  so  order. 

The  defendants  proved  by  John  May,  who  made  the  survey  on  which  the- 
May  patent  was  issued,  and  by  several  other  persons  who  were  present  at 
the  time,  that  he  marked  the  two  white  oaks  on  the  waters  of  Beaver  creek 
as  the  beginning  point  of  the  survey  and  began  the  survey  from  that  polnt» 
but  all  of  the  witnesses  state  that  May  did  not  run  any  line  of  the  survey ; 
that  while  he  was  running  the  lines  of  the  Epling  survey,  which  was  ruA 
the   same  day,  he  went  to  these  two  white  oaks  and  marked  them  as  the~ 
corner  of  the  May  survey,  and  had  them   to  stretch   the  chain  once  frou> 
them.    They  then  returned  to  the  Epling  survey,  which  they  oompleted.  and 
the  May  survey  was  laid  down   entirely   by   protraction.    David    Belcher- 
bought  the  May  survey  some  years  afterwards,  and   In   running  the  liu^s, 
then  they  ran  from  the  two  white  oaks  on    Beaver  Knob.    This  fact  in  the 
affidavit  for  continuance  was  proposed  to  be   proved  by  George  Belcher ;  by 
Moses  Coleman  they  proposed  to  prove  that  he  was  one  of  the  chain   car- 
riers on  the  May  survey  and  would  state  the  same  facts  in  substance  as  John 
May  and  the  other  chain  carrier  whose  depositions  were  taken.     Buck  Dam- 
ron  was  afterwards  the  surveyor  of  the  county,  and  it  was  proposed  to  prove 
by  him  that  the  May  survey  began  on  the  south  side  of  Beaver  Knob,  and 
was  situated  entirely  on   the  waters  of  Beaver  creek.    The  depositions  of 
these  witnesses  were  before  us  in   the  case  of  Barr  v.  Potter,  29  Ky.  Law 
Bep.,  416,  and  were  substantially  as  set  out  in  the  affidavit,  and  it  was  held 
in  that  case  that  such  evidence  was  insufficient  to  overthrow  the  location  of 
the  land  as  shown  by  the  actual  calls  of  the  patent.    The  case  before  us  1» 
in  effect  the  same  as  the  case  then  presented. 

Among  the  calls  of  the  Knmey  patent  are  the  following:  "Thence  Eame* 
couise  (S.  76  SO  W. )  188  poles  to  two  black  locusts,  hickory  and  black  oak 
on  top  of  the  dividing  ridge  in  a  gap  between  said  Grassy  and  main  head  of 
Card  creek. ' ' 

The  calls  of  the  Epling  patent  begin  as  follows:  "Beginning  at  a  hickory 
and  two  black  locusts,  corner  tree  to  William  Baymey's  survey  in  the  gap 
between  Card  creek  and  Greasy  (Grassy);  thence  running  the  calls  of  said 
survey  S.  76,  30  W.  118  poles  to  two  white  oaks  and  a  black  gum  on  the  fork 
ridge  of  Greasy  (Grassy)  creek." 

The  calls  of  the  May  patent  are  as  follows:  "Beginning  at  two  white  oaks, 
corner  trees  of   Isaac  Epling;  thence   running  with  calls  of  Ramey  survey 
S.  76  W.  1,056  poles  to  a  stake,  N.  250  poles  to  a  stake,  N.  80  E.  886  poles  t(v 
a  stake,  S.  58  E.  57  poles  to  a  chestnut  oak  and  black  oak  on  a  ridge,  S.  68. 
E.  180  poles  to  the  beginning." 

In  the  entire  survey  of  the  Epling  patent  the  only  two  white  oaks  called 
for  are  the  two  white  oaks   in   the  line  of  the   Ramey  patent.     The  proof 
clearly  shows  that  there  is  no  creek  known  as  Greasy  creek,  and  that  the 
word  "Greasy"  is  simply  a  clerical   error  for  the  word   "Grassy."    If  we^ 
locate  the  corner  on  Beaver  Knob  as  claimed  by  the  defendants  It  will  no%> 
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touch  either  the  Ramey  patent  or  the  Eplicg  patent,  while,  as  shown  by  tfa& 
calls  above  quoted,  the  three  patents  must  He  together,  the  May  patent 
beginning  at  a  corner  of  the  Epling  patent  In  the  Barney  line  and  running- 
from  thence  with  the  Bamey  line.  While  it  may  be  true  that  the  surveyor 
marked  the  two  oaks  on  Beaver  Knob  and  told  the  people  present  that  that 
was  to  be  the  corner  of  the  May  patent,  still,  as  a  matter  of  fact,  he  made  no- 
survey  from  that  corner,  and  when  he  came  to  return  the  survey  to  the 
county  court  and  to  get  the  patent  he  in  fact  located  the  corner  at  the  two 
whlce  oaks,  Epllng's  corner  In  Bamey 's  line.  There  would  be  no  security 
in  land  titles  If  the  calls  of  a  patent  after  fo  many  years  could  be  entirely 
Bet  at  naught  by  parol  evidence.  The  rule  is  settled  that  parol  evidence  is 
admissible  to  show  the  actual  location  of  a  patent,  and  that  course  and  dis- 
tance must  give  way  to  marks  found  on  the  ground  or  thn  actual  location 
of  the  patent.  But  this  rule  has  no  application  where  no  survey  Is  made  at 
all  and  the  surveyor  simply  selects  what  shall,  be  the  beginning  corner  for 
the  survey,  and  then  in  his  report  and  in  the  patent  which  was  issued  on  it, 
which  he  accepted,  unmistakably  designates  another  point  as  the  beginning 
corner  of  the  survey.  To  allow  the  parol  evidence  contended  for  would  be 
to  make  the  title  to  land  depend  not  on  the  patent  issued  by  the  Common- 
wealth, but  on  the  mere  declarations  of  the  surveyor  at  the  time  the  survey 
is  made. 
Judgment  affirmed. 


MYERS'  ADM'R,  &c.  v.  ZOLL. 
(Filed  January  18,  1905.) 

1.  Vicious  dog— Damage  to  child— Action  for  pain  and  suffering— Survives 
to  administrator— t'Ompromise  with  parents— Where  a  vicious  dog  known  to 
be  so  by  the  owner  was  allowed  to  run  at  large,  went  upon  the  premises  of 
another  and  bit  and  mangled  a  child,  which  suffered  gieat  pain  therefrom 
for  thirty  five  days,  when  she  died  from  the  injuries,  the  cause  of  action  for 
her  pain  and  suffering  survived  to  her  administrator  and  not  to  her  parents, 
and  a  plea  by  the  defendant  of  a  settlement  and  compromise  with  the 
parents  of  the  child  for  the  damages  is  no  defense  to  an  action  by  the  ad- 
min istiator. 

3.  Same— While  the  parents  of  the  child  had  a  cause  of  action  against  the 
owner  of  the  dog  at  the  time  of  the  alleged  compromise  for  nursing  and 
medical  bills  bestowed  and  incurred  in  endeavoring  to  cure  the  child,  they 
bad  no  claim  for  compensation  for  her  pain  and  suffering  caused  by  the  in- 
jury to  her  by  the  dog. 

Bradley  &  Batson  and  Benjamin  F.  Washer  for  appellants. 

Kohn,  Baird   &  Spindle  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Nunn. 

The  ai)pellant  In  substance  alleged  in  his  petition  that  on  and  prior  to 
the  26th  day  of  September,  1909,  the  appellee  was  the  owner  and  kept  a 
Tlcious  dog,  which  he  knew  to  be  dangerous,  vicious  and  inclined  to  bite 
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mankind,  and  whioh  he  allowed  to  go  unrestrained  and  at  large;  tiiatOD 
the  26th  day  of  September,  1900,  this  dog  went  npon  the  premiaea  and  into 
the  reeidenoe  of  the  intestate's  father  in  the  city  of  Louisville,  without  the 
knowledge  of  the  father,  and  attacked,  bit  and  mangled  appellant's  intes- 
tate, by  reason  of  which  she  endured  intense  pain,  suffering  and  agony, 
both  bodily  and  mental,  for  thirty -flve  days,  when  she  died,  and  asked 
damages  of  the  appellee. 

The  appellee  answeied  and  did  not  deny  any  of  the  allegations  of  the 
petition,  but  alleged  in  substance  that  Theresa  Bosa  Meyer,  appellant's  in- 
testate, was  an  infant,  and  died  about  the  1st  of  November,  1909,  unmar- 
ried and  without  issue,  leaving  no  estate  of  any  kind,  ezoept  the  alleged 
olaim  asserted  in  the  petition,  and  leaving  no  debts;  that  she  left  surviving 
her  a  father,  John  H.  Meyer,  who  asserted  against  the  appellee  the  same 
cause  of  action  set  up  in  the  petition,  and  that  appellee  denied  and  dis- 
claimed any  responsibility  or  liability  thereupon ;  that  by  the  statute  in  such 
oases  made  and  provided  the  mother  and  father  of  appellant's  intestate  were 
the  exclusive  beneficiaries  of  the  alleged  cause  of  action  asserted  in  the  peti- 
tion ;  that  on  the  second  day  of  October,  1900,  this  appellee  and  John  H.  and 
Theresa  Oswald  Meyer,  the  parents  of  appellant's  intestate,  compromised 
and  settled  all  claims  against,  ,and  liabilities  of,  appellee  by  reason  of  their 
child's  death,  and  the  alleged  Injury  received  by  her,  and  signed  and  deliv- 
ered a  receipt,  acknowledging  full  satisfaction  thereof,  as  follows: 

••Louisville,  Ky.,  Octobers,  1902. 

"Know  all  men  by  these  presents,  that  we,  John  H.  and  Theresa  Meyer, 
being  husband  and  wife,  and  the  parents  of  Theresa  Rosa  Meyer,  do  hereby, 
for  and  in  consideration  of  the  sum  of  1500,  the  receipt  of  which  is  hereby 
acknowledged,  do,  on  behalf  of  ourselves  and  each  of  us  and  of  our  said  child, 
hereby  remise,  release  and  forever  discharge  George  Zoll,  of  the  oity  of 
Louisville,  county  of  JefPexson  and  State  of  Kentucky,  his  heirs,  executors 
and  administrators,  of  and  from  all  actions  and  causes  of  actions,  suits, 
claims  and  demands  whatsoever,  in  law  or  in  equity,  and  especially  from 
all  claims  and  demands  arising  from  an  alleged  injury  of  Theresa  Rosa 
Meyer,  the  said  child  of  the  said  John  H.  Meyer  and  Theresa  Meyer,  which 
occurred  at  601  E.  Kentucky  Street,  Louisville,  Ky.,  on  or  about  the  26th 
day  of  September,  1902,  which  the  said  John  H.  Meyer  and  Theresa  Meyer 
have  had,  now  have,  or  which  their  heirs,  executors,  administrators  or 
assigns,  or  any  of  them,  now  have,  hereafter  can,  shall  or  may  have  for  or 
by  reason  of  the  said  alleged  injuries,  or  for  any  cause,  matter  or  thing 
whatsoever. 

"In  witness  whereof  we  have  hereunto  set  our  handF  this  2d  day  of  Octo- 
ber, 1902. 

(Signed)    "JOHN  H.  MEYER, 

"THERESA  OSWALD  MEYER." 

Appellee  further  alleged  that  at  the  time  appellant  Dean  was  appointed 
and  qualified  as  the  administrator  of  Theresa  Rosa  Meyer  she  had  left  no 
estate  of  any  kind  or  character,  and  that  the  appointment  of  appellant  as 
such  administrator  was  null  and  void,  and  that  he  had  no  right  to  proaecute 
this  olaim,  inasmuch  as  the  parents  of  his  intestate  and  the  sole  beneficiaries 
were  fully  paid  and  satisfied  as  to  any  and  all  claims  which  might  exist 
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against  appellee  for  their  nee  and  benefit.    The  oonrt  OTermled  a  demurrer 
to  this  answer. 

Appellant  filed  a  reply,  in  effect  denying  that  his  intestate's  parents  had 
■oompromised  and  settled  the  matters  sued  for  in  this  action,  and  alleged 
that  the  receipt  or  writing  copied  herein  was  obtained  by  the  frand  of  appel* 
lee.  The  acts  of  frand  were  specifically  stated,  bnt  are  not  neoessary  to  a  de* 
termination  of  this  appeal,  and  axe,  therefore,  omitted.  The  appellant  also 
stated  that  at  the  time  the  reeeitrfrwaa  exeorrted  the  child  appeared  to  be 
ImproTing,  had  every  appearance  that  it  would  recover  from  its  Injuries, 
4Uid  that  they  were  assured  by  the  appellee  that  the  dog  which  injured  the 
«hi1d  was  free  from  hydrophobia  or  any  disease,  when  in  fact  he  was  afflicted 
with  such  a  disease,  and  inoculated  the  child,  and  that  it  died  from  hydro* 
phobia  within  thirty  days  from  that  time,  and  asked  that  the  alleged  com- 
promise and  receipt  be  declared  void.  The  court  sustained  a  demurrer  to 
this  reply.  Other  pleadings  were  offere«1  by  appellant,  which  the  court  re- 
fused to  allow  to  be  filed.  Under  our  view  of  the  principles  governing  this 
oaee  we  deem  it  unnecessary  to  refer  to  them  further.  We  are  of  the  opin- 
ion that  the  court  should  have  sustained  a  demurrer  to  the  answer  of  appel- 
lee as  it  did  not  state  any  defense  to  the  cause  of  action  atated  in  the 
petition.  Appellant  by  his  petition  sought  to  recover  of  the  appellee  dam- 
ages for  the  pain,  suffering  and  anguish  endured  by  his  intestate  from  the 
(ime  she  was  bitten  and  lacerated  by  this  dog  until  the  date  of  her  death,  a 
period  of  about  thirty  five  dnygj  which  cause  of  action  survived  to  her  per- 
«onal  representative  under  section  10  of  Kentucky  Statutes.  The  parents  of 
this  child  never  at  any  time  had  any  right  of  action  for  the  pain  and  suffer- 
ing of  their  child.  This  right  existed  in  the  child  alone,  and  survived  upon 
its  death  as  stated.  The  parents  had  no  right  to  compromise  or  settle  with 
4ippellee  for  this  cause  of  action,  becnuue  at  the  time  of  this  pretended  settle- 
ment or  compromise  they  had  no  beneficial  or  other  interest  in  the  cause  of 
action  stated,  and  any  attempt  on  their  part  to  settle  for  the  child  or  for 
themselves  for  the  pain  and  suffering  endured  by  it  prior  to  its  death  was 
^oid.  The  parents'  interest  in  the  cause  of  action  stated  in  the  petition 
was  not  in  existence  at  the  time  of  this  pretended  settlement.  In  4  Bush, 
368,  in  the  case  of  McBee  v.  Myers,  &c.,  the  court  said:  "But  it  is  in- 
aiated  in  support  of  the  judgment  that  the  contract  relied  upon  by  appellant 
is  of  no  effect  and  void,  because  the  subject-matter  of  the  contract  at  the 
time  was  not  in  esse;  that  it  had  neither  an  actual  nor  a  potential  existence 
and  was  a  mere  hope  or  contingency,  founded  upon  no  right,  and  coupled 
with  no  interest,  and,  therefore,  could  not  be  the  subject  of  a  contract. 
This  we  recognize  not  only  as  the  doctrine  of  the  common  law,  but  as 
being  authoritatively  settled  by  the  adjudication  of  this  and  other  courts." 

If  the  allegations  of  the  petition  were  true  the  parents  did  have  a  cause 
of  action  at  the  time  of  the  alleged  compromise,  in  that  they  had  the  right 
to  recover  for  the  nursing,  attention  and  medical  bills  bestowed  and  in- 
curred in  endeavoring  to  restore  the  child  to  health,  and  that  it  must  be 
presumed  that  this  was  the  meaning  and  extent  of  the  settlement  made^,  for 
at  that  time  it  was  not  expected,  nor  contemplated,  by  the  parents  that  the 
child  would  die  by  reason  of  its  injuries,  and  the  interest  sued  for  herein 
"Was  not  in  the  minds  of  the  parties  at  the  time  of  the  execution  of  the  re- 
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,  ceipt  referred  to.    Appellee  cites  In  support  of  the  settleineDt  pleaded  the 
following  authorities:  Doyle  v.  N.  Y.,  &c.,  79  N.  Y.  S.,  938;  Mattoon,  &c., 
Co.    V.  Dolan,  105  III.  App.,   1;    Christie  v.    Cbloago,   &c.,   74  N.  W.,  697; 
Dowell  V.  Burlington,  &c.,  17  N.  W.,  901;  Sykora  v.  The  Case  Mfg.  Co.,  60 
N.    W.,    1008;    Prater    v.    The   Tenn.,    &c.,  Co.,    68   S.    W.,    1068;  Vail   v. 
Anderson,  64  N.  W.,  47.    We  have  carefully  examined  each  and  all  of  these 
authorities,  and  find  that  in  all  of  them  the  settlements  were  made  with  the 
beneficiaries  after  the  death   of  the  party  injured,  some  few  of  them  before 
administration,  and  some  ixfter.    But  in  all  of  the  oases  the  paities  settled 
and  compromised  with  Jiad  then  a  vested,  beneficial  interest  at  the  time  of 
the  settlement,  that  is,  their  interests  in  the  estate  were  in  esse,  and.  there- 
fore, the  cases  have  no  application  to  the  question  involved  in  the  action  at 
bar. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 


COMMONWEALTH,  BY.  &c.  v.  WISCONSIN  CHAIR  CO. 

(Filed  January  19,  1905. ) 

Escheat— Real  estate— Corporations— Under  Constitution,  section  192. 
aud  Kentucky  Statutes,  section  6«7,  providing  "that  no  corporation  •  ♦  ♦ 
shall  hold  any  real  estate  in  this  State  except  such  as  may  be  proper  and 
necessary  for  carrying  on  its  legitimate  business  for  a  longer  period  than 
five  years  under  penalty  of  escheat,"  an  escheator  can  not  maintain  an  action 
under  section  1606,  Kentucky  Statutes,  to  have  the  title  to  a  tract  of  land 
owned  by  a  foreign  corporation  in  Ballard  county  to  vest  in  the  ConimoD> 
wealth,  as  it  is  only  to  land  mentioned  in  said  section  1606  that  the  es- 
cheator has  authority  to  maintain  an  action  to  escheat. 

W.  J.  Webb  and  F.  L.  Turner  for  appellants. 

Robbins  &  Thomas  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opiuion  of  the  court  by  Judge  Paynter. 

The  appellee  is  a  foreign  corporation  and  owns  forty-seven  acres  of  land 
in  Ballard  county.  Charles  Linthicum,  escheator  for  Ballard  county,  in- 
stituted this  action  in  the  name  of  the  (Commonwealth  against  appellee  to 
forfeit  its  title  to  the  Coinmonwealth.  It  is  nvern'd  that  the  appellee  owned 
it  for  a  longer  period  than  five  years,  and  did  not  need  it  for  carrying  on 
the  legitimate  biisinesr-:  authorized  by  its  charter.  The  action  is  based  on 
section  IW  of  the  Constitution  and  section  567,  Kentucky  Statutes. 

Section  192  of  the  Constitution  reads  as  follows;  *'No  corporation  shall 
engage  in  business  other  than  that  expressly  authorized  by  its  charter,  or 
the  law  under  which  it  may  have  been  or  hereafter  may  be  organized,  nor 
shall  it  hold  any  real  estate,  except  such  as  may  be  proper  and  necessary  for 
carrying  on  its  legitimate  business,  for  a  longer  jjeriod  than  five  years  under 
penalty  of  escheat." 

Section  567,  Kentucky  Statutes,  reads  as  follows:  "No  corporation  shall 
engage  in  business  other  than   that  expressly  authorized  by  its  articles  of 
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Inoorporatlon  or  amendmeDts  thereto;  «  *  ♦  nor  shall  any  corporatioxw 
hold  or  own  any  real  estate,  except  euch  ae  may  be  necessary  and  proper  for- 
oarrying  on  Its  le^i^itimate  business,  for  a  longer  period  than  five  years,^ 
under  penalty  of  escheat." 

The  question  arises  as  to  the  right  of  the  eschentor  to  institute  and  main-. 
tain  this  action.    Neither  the  section  of  the  Constitution  nor  that  of  the  etat- 
nte  quoted  provides  a  remedy  for   having  land  forfeited  to  the  Common-. 
"Wealth.    The  only  instance  in  which  an  escheator  can  institute  proceedings. 
Is  under  sections  1606  and  16S3,  Inclusive,  of  Kentucky  Statutes. 

Section  1606  reads  as  follows:  **That  part  of  estates  lying  or  found  in  this 
Commonwealth  not  disposed  of  by  will  of  persons  who  have  died,  or  may 
hereafter  die,  without  heirs  or  distributees  entitled  to  the  same,  or  which 
have  been,  or  may  hereafter  be,  devised  to  any  person  who,  or  any  heir  or- 
distributee  or  devisee  of  his,  or  of  the  testator,  has  not  claimed  the  same. 
or  shall  not  claim  the  same,  within  eight  years  after  such  death,  shall  vest 
Id    the  Commonwealth,  subject  to  the  debts  and  liabilities  of  the  decedent.  '^ 

This  section  provides  the  conditions  under  which  the  title  to  land  may 
Test  in  the  Commonwealth.    It  is  only  as  to  land  thus  vesting  in  the  Com- 
monwealth that  the  escheator  has  authority  to  maintain  an  action.    The- 
sections  of  the  statute  referred  to  defines  the  duties  of  escheators.    It  would 
be  violative  of  the  statute  to  hold  that  the  escheator  could  maintain  this 
action.    It  would  be  creating  a  duty  for  the  escheator  to  perform  not  pre- 
scribed by  law.    When  the  statute  prescribes  the  duties  of  an  oflHce,  it  ex- 
cludes the  idea  that  he  is  empowered  to  perform  other  and  distinct  duties. 
It  is  a  case  for  the  application  of  the  rule  of  construction  that  the  inclusion 
of  one  thing  is  the  exclusion  of  all  others.     The  court  properly  sustained  th& 
special  demurrer.    If  we  should   suggest  a  remedy  it  would   be  purely  ad- 
visory, besides  the  court  must  forbear  to  express  an  opinion  as  to  the  pur- 
pose and  effect  of  the  provision   of  the  Constitution  and  section  567,  Ken-. 
tucky  Statutes. 

The  judgment  is  affirmed. 


DENHAM  V.  COMMONWEALTH. 
(Filed  January  20,  1905.) 

1.  Verdict— Indefinite — May  be  i)erfected  by  jury  or  court — If  the  verdict. 
of   the   jury  be  so  inadequate   in  form   or   substance,  or  ItH  language  «o  in- 
definite or  ambiguous  as  to  make  its  meaning  uncertain,  the  jury  should  be 
required  to  perfect  it,  and  this  may  be  done  by  them  in  the  presence  of  the. 
oourt  and  under  its  direction,  or  after  returning  to  the  jury  room,  or  it  may 
be  done  by  the  court  in  the  presence  of  the  jury  and  with  their  approval. 

2.  Valid  verdict — A  verdict  of  a  jury  in  a  criminal  case  for  maliciously- 
etriking  with  a  deadly  weapon  with  intent  to  kill,  which  reads  as  follows: 
'*We,  the  jury,  find  the  defendant  guilty,  fix  his  punishment  three  years  in. 
pen,"  though  awkwardly  expressed,  is  not  so  defective  as  to  affect  its. 
validity. 

8.  Indictment  for  malicious  striking— Evidence  of  robbery— Competency- 
Res  gestae— Where  one  was  assaulted  in  the  night  time  and  knocked  uncon- 
scious at  his  front  gate  with  a  weapon,  on  the  trial  of  his  asstiilant  for  ma- 
lioioas  striking  with  intent  to  kill  it  was  not  error  in   the  court  to  admi|^ 
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^yidoDoe  that  after  the  injured  man  regained  oonsotongnese  he  disoovered 
that  142  in  money  had  been  taken  from  his  pocket  after  he  was  atrickeo,  aa 
^BQoh  taking  wae  a  part  of  the  rea  geataa. 

4.  Bloodhounds— Trailing  suapeoted  criminalB  "-Competency— While  the 
pedigree  of  bloodhounds  used  in  trailing  supposed  criminals  was  not  asked 
about  nor  stated  with  particularity,  yet  where  it  is  shown  that  they  were 
pure  bloodhounds  and  had  been  carefully  trained  in  tracking  men,  evSdeno 
t>f  their  trailing  the  defendant  on  the  night  of  the  alleged  offense  wae  prop 
^rly  allowed  to  go  to  the  jury  for  what  it  was  worth  as  a  circumstance  tend- 
ing to  connect  the  defendant  with  the  crime. 

C.  C.  Williams  for  appellant. 

-N.  B.  Hays  and  G.  H.  Morris  for  appellee. 

•Appeal  from  Lincoln  Circuit  Court. 

'Opinion  of  the  court  by  Judge  Settle. 

On  the  night  of  October  20«  1903,  one  0.  H.  Vanarsdale,  who  resides  in 
Ijinooln  county,  on  the  Huston ville  and  Middlesburg  pike,  was  called  to  his 
front  gate,  situated  within  thirty  yards  of  his  house,  upon  reaching  which 
he  found  two  men,  one  a  tall  man  and  the  other  of  lesser  height.  When 
Vanarsdale  got  to  the  gate  the  tall  man  asked  if  he  was  Mr.  Vanarsdale, 
und  said,  "G—  d— n  you,  I  am  going  to  kill  you,"  at  the  same  time  raising 
his  arm,  and  holding  in  his  hand  something  that  Vanarsdale  took  to  he  a 
^nife  or  pistol.  Immediately  following  this  demonstration  the  shorter  man 
struck  Vanarsdale  in  the  face,  and  knocked  him  down.  The  blow  was  evi- 
xlently  inflicted  with  brass  knucks,  or  other  deadly  weapon,  as  it  lacerated 
Vanarsdale's  face  and  rendered  him  unconscious  for  8om6  time,  but  he 
managed  to  either  walk  or  crawl  to  the  house,  and  after  a  time  informed 
liis  family  of  what  had  been  done  to  htm.  When  he  met  his  assailants  at 
the  gate  he  had  $42  upon  his  person,  but  when  he  regained  consciousness  he' 
'discovered  that  the  money  was  all  gone. 

Jameg  Cottrell  and  the  appellant,  Hiram  Denham,  were  arrested  for  the 
'crime  committed  upon  Vanarsdale,  and  both  were  soon  thereafter  jointly 
indicted  by  the  grand  jury  of  Lincoln  county  for  willfully  and  maliciously 
striking  and  wounding  Vanarsdale  with  a  deadly  weapon,  with  intent  to 
kill  him,  but  of  which  he  did  not  die.  Cottrell  was  first  tried,  conyicted 
and  sent  to  the  penitentiary,  but  for  what  length  of  time  the  record  in  this 
xase  does  not  indicate.  After  many  continuances  of  the  prosecution  as  to 
the  appellant,  Denham,  he  was  finally  brought  to  trial,  which  resulted  In 
his  conyiction  and  the  fixing  of  his  puniehment  by  the  jury  at  confinement 
in  the  penitentiary  for  three  years,  ^e  has  appealed  from  the  judgment  of 
conyiction,  and  now  asks  its  reyersal.  Numerous  alleged  errors  upon  the 
^art  of  the  lower  court  were  set  forth  in  the  grounds  filed  in  support  of  the 
motion  made  by  appellant  for  a  new  trial  but  only  three  of  them  are  now 
relied  on  in  the  brief  of  appellant's  counsel. 

It  is  contended  for  appellant,  first,  that  the  yerdict  returned  by  the  jury 
was  so  indefinite  and  defectiye  as  to  render  it  insufficient  to  support  the 
judgment;  second,  that  after  the  yerdict  mentioned  was  returned  and  the 
gury  discharged,  the  trial  judge  bping  adyised  of  the  alleged  defectiye  char- 
acter of  the  yerdict,  improperly  recalled  the  jury  and  caused  them  to  retire 
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and  return  another  and  second  verdict,  eqnally  as  defective  in  form  and  sub- 
tance  aa  the  first,  whloh  he  received,  and  upon  which  the  Judgment  ap- 
pealed from  was  entered;    thlid,  that  the  conrt  admitted  upon  the  tria^ 
incH)mpetent  evidence  greatly  to  appellant's  prejudice. 

The  language  of  the  first  verdict  was  as  follows:  **We,  the  Jury,  fin  the. 
defendant  guilty,  fix  his  punishment  three  years  in  pen.     S.  £.  Estes, 
Foreman."    That  of  the  second:  "We,  the  Juiy,  find  the  defendant  guilty 
and  fix  his  punishment  at  three  years  in  the  State  piison.    S.  £.  Estes^ 
Foreman." 

While  each  verdict  is  awkwardly  expressed,  we  do  not  think  either  so  de-. 
feotive  as  to  affect  its  validity.    Obviously  any  one  of  average  intelligence 
and  ordinary  understanding  would  know  at  a  glance  that  the  word  "fin" 
in   the  first  verdict  was  int^^nded   for  find,  and  that  the  word  "pen"  is  a 
mere  abbreviation  of  the  word  penitentiary,  an   institution  provided  by  the. 
State,  in  which  ofTenders  against  its  criminal  laws  are  confined  for  punish- 
ment and  correction.    Nor  would  a  mistake  be  made  by  one  of  common 
understanding  as  to  the  meaning  of  the  words  "State  prison. "    They  are^ 
frequently  used  as  synonymous  with  the  word  penitentiary,  never  as  mean- 
ing a  Jail,  which,  as  is  well  known,  is  a  prison  appertaining  to  a  county  or^ 
municipality,  in  which  are  confined  for  punishment  persons  convicted  of- 
miedemeanors  committed  in  the  county  or  municipality.    We  think  a  judg- 
ment entered   wpon  either  verdict  would  have  been  good,  as  neither  waa 
fatally  defective.    Correction,   however,  of  their  first  verdict  by  the  jury 
was  authorized.    Judicial  pride  in  maintaining  a  presentable,  as  well  aa^ 
accurate,  record  of  the  proceedings  in  his  court  induced  the  trial  Judge^. 
doubtless,  to  exclude  from  that  record  such  a  defoimed  verdict  as  was  the. 
one  first  returned  by  the  jury,  hence  its  correction  was  proper,  tbcugh  not. 
necessary  to  its  validity. 

If  a  verdict  be  so  inadequate  in  form  or  substance,  or  its  langua^ze  so  iux. 
definite  or  ambiguous,  as  to  make  its  meaning  uncertain,  the  jury  should 
be  required  to  perfect  it.  This  may  be  done  by  them  in  the  presence  of  the 
conrt  and  under  its  direction,  or  after  returning  to  the  jury  room,  or  it. 
may  be  done  by  the  court  in  the  presence  of  the  jury  and  with  their  ap^ 
proval.     (Bishop's  New  Crim.  Procedure,  volume  1,  section  1004. ) 

Where  mistakes,  such  as  appear  in  the  first  verdict  in  this  case,  occur  the. 
neoeseary  correction  may  be  made  by  the  jury  or  court  in  one  of  the  several 
ways  already  indicated.    (Am.  &  Eng.  Enc'y.  of  Lawj  volume  28,  page  865.  ). 

In  the  case  at  bar  the  court  calling  the  attention  of  the  jury  to  the  defects 
in  the  first  verdict,  directed  them  to  return  to  the  jury  room  and  correct  it, 
which  they  did.  Counsers  contention  that  the  Jury  were  discharged  after. 
the  return  of  the  first  verdict  and  recalled  by  the  eourt  after  such  dis^ 
charge,  and  then  sent  to  their  room  to  return  a  second  or  correct  verdict,  Is. 
not  sustained  by  the  record.  Upon  the  contrary,  we  find  that  the  jury  were 
not  discharged  until  after  the  return  of  the  second  verdict,  as  this  statement 
in  the  bill  of  exceptions  immediately  following  the  first  verdict  will  show } 
"And  the  judge  being  shown  the  verdict,  he  thereupon  sent  the  jury  back  to 
the  Jury  room,"  and  they  then  returned  the  pecond  verdict.  But  If  the  jury 
had  been  discharged,  as  charged  by  counsel  for  appellant,  even  then,  as  they 
had  not  left  the  presence  of  the  court  before  being  recalled  and  directed  t(^ 
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^tlre  to  tbelr  room  for  the  purpose  of  letuming  the  second  yerdict,  do  In- 
gury  nould  ha^e  resulted  to  appellant's  rights. 

In  Taggart  v.  Commonwealth.  104  Ky.,  801,  it  appeared  that  the  jnry  re- 
'turned  the  following  verdiot:  *'We,  the  jury,  find  the  defendant,  Don  Tag- 
gart, guilty,  and  fix  his  punishment  at  confinement  for  seven  years  in  the 
<punishireut."  The  clerk,  in  reading  the  verdict,  substituted  "peniten- 
tiary" for  the  word  "punishment. "  After  the  reading  of  the  verdict  the  jury 
was  discharged,  but  took  their  seats  in  the  court  room,  save  one,  who  en- 
tered a  water  closet  connected  with  the  court  room.  The  attention  of  the 
tsourt  wag  called  to  the  mistake  in  the  verdict.  The  members  of  the  jury 
were  recalled,  and  the  court  erased  from  the  verdict  the  word  "pimish- 
nient,*'  and  in  lieu  thereof  wrote  "penitentiary. "  The  verdict  was  then  read 
to  the  jury,  and  the  jury  polled.  Upon  that  state  of  facts  this  court  said : 
"We  perceive  no  error  in  this.  The  context  clearly  shows  that  by  the  word 
punishment  was  meant  'penitentiary,'  and  the  immediate  correction  could 
«ot,  in  any  conceivable  way,  have  prejudiced  the  rights  of  appellant." 

It  is  insisted  for  appellant  that  as  he  was  charged  with  and  being  tried 
^or  malicious  striking  and  wounding  Vanarsdale  with  a  deadly  weapon, 
with  intent  to  kill  him,  the  court  erred  in  admitting  evidence  that  Vanars- 
-dale  was  robbed  of  $42  when  assaulted  and  knocked  down  in  his  yard.  The 
competency  of  such  evidence  has  been  repeatedly  recognized  by  this  court. 
In  Koberson's  Grim.  Law,  2d  volume,  page  1068,  it  is  said:  "It  is  a  general 
rule  that  in  a  prosecution  it  is  not  competent  to  show  that  defendant  on 
another  occasion  committed  another  and  distinct  crime,  even  though  it  be 
similar  to  the  one  charged.  There  are  exceptions  to  this  rule.  Thus  evi- 
dence of  another  and  distinct  crime,  if  it  is  committed  as  part  of  the  same 
tiansactlon,  Ir  admisgible,  and  forms  a  part  of  the  resgestce. "  (Snapp  v. 
-Commonwealth,  82  Ky.,  178.) 

Clearly  the  robbery  committed  upon  Vanarsdale  was  a  part  of  the  res 
gestce.  The  evidence  in  question  was  admissible  upon  another  ground,  viz., 
to  show  a  motive  for  the  assault  upon  Yanarsdale. 

"The  intent,  knowledge  or  motive  under  which  .the  defendant  did  the  act 
t;harged  against  him  not  generally  admitting  of  other  than  circumstantial 
evidence,  may  often  be  aided  in  the  proof  by  showing  another  crime,  actual 
or  attempted,  then  it  is  permissible."  (Bishop's  new  Crim.  Procedure,  vol- 
ume 1,  section  1126;  O'Bryan  v.  Commonwealth,  24  Ky.  Law  Rep.,  2611; 
Bess  V.  Commonwealth,  25  Ky.  Law  Rep.,  1091.) 

It  is  fuither  insisted  for  appellant  that  the  court  should  have  excluded  the 
evidence  introduced  to  show  the  use  of  bloodhounds  in  the  attempt  to  dis- 
cover the  assailants  of  Vanarsdale.  It  appears  from  the  evidence  that  a 
telephone  message  was  sent  to  John  Mulligan,  of  Wilmore,  Ky.,  on  the 
night  of  the  assault  upon  Vanarsdale,  requesting  the  use  of  his  blood- 
hounds to  track  the  guilty  parties.  The  request  was  complied  with,  and  a 
pair  of  bloodhounds  sent  by  Mulligan  to  Vanarsdale  in  charge  of  Keelln 
and  Smith.  They  got  to  Vanaisdale's  on  the  same  night  the  assault  was 
committed.  The  heads  of  the  dogs  were  held  up  when  they  were  taken 
from  the  wagon  until  the  place  of  the  assault  was  reached.  They  were  then 
put  to  their  work,  and  at  once  struck  the  trail  which  they  followed  to  the 
home  of  James  Cottrell  in  the  neighborhood.     Upon  reaching  and  entering 
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the  house  they  immediately  went  to  Cottrell  and  appellant,  who  were  thereg 
smelled  them,  and  did  no  further  trailing.  It  also  appears  that  care  waa 
taken  hy  the  family  and  friends  of  Vanarsdale  to  prevent  persons  about  the 
premises  after  the  assault  upon  Yanarsdale  from  going  to  or  about  the  place 
where  it  was  committed.  In  order  that  the  bloodhounds  might  not  be  con- 

f 

fused  or  obstructed  in  following  the  tracks  of  the  assailants. 

It  also  appears  from  the  testimony  of  Mulligan,  the  owner  of  the  dogs, 
that  one  of  them  was  two  years,  the  other  sixteen  months  old;  that  both  are 
bloodhounds  of  good  breeding,  the  sire  of  the  older  one  being  a  pure  blood- 
hound, and  the  grandsire  an  English  bloodhound,  trained  in  tracking  men. 
It  was  further  testified  by  their  owner  that  both  dogs  had  been  carefully 
trained  in  tracking  men,  and  that  the  older  dog  had  tracked  and  aided  in 
the  capture  of  sixty- three  criminals,  in  severnl  of  which  the  younger  dog 
had  assisti^d.  While  the  pedigrees  of  the  dogs  were  not  asked  about,  nor 
stated  with  particularity,  we  incline  to  the  opinion  that  the  testimony  as  a 
^whole  shows  that  they  substantially  possessed  the  breeding  qualities  and 
training  required  by  the  rule  announced  by  this  court  in  Pedlgo  v.  Com- 
Tnonwealth,  lu3Ky.,  41,  therefore,  the  testimony  as  to  the  trailing  done  by 
them  in  the  capture  of  appellant  and  Cottrell  was  properly  allowed  to  go  to 
the  jury  for  what  it  was  worth  as  one  of  the  circumstances  tending  to  con- 
nect the  appellant  with  the  crime  for  which  he  was  convicted. 

The  t(-stimouy  in  question  was,  as  we  think  eustained,  and  the  guilt  of 
Appellant  as  thereby  Indicated  confirmed  Ijy  Vanarsdale's  identiflcntlon  of 
him  by  his  size  and  voice,  the  finding  by  the  arresting  officer  of  money  con- 
cealed in  his  drawers'  leg,  the  confession  of  his  accomplice,  and  other  cir- 
cumstances of  equal  weight  shown  by  the  record.  Though  no  objection  la 
urged  to  the  Instructions  in  the  brief  of  counsel,  we  have  nevertheless  care- 
fully read  them,  and  find  that  they  presented  fully  and  fairly  to  the  jury  all 
the  law  of  the  case. 

The  record  presenting  no  cause  for  reversal  the  judgment  is  affirmed. 


CITY  OF  LOUISVILLE  v.  JACOBS,  &c. 

(Filed  January  81,  1905— Not  to  be  reported.) 

Taxation — Pleading— Liens— This  action  to  recover  taxes  due  appellant 
having  been  instituted  before  the  lapse  of  the  five-year  statute,  it  prevented 
the  statute  of  limitations  from  runiiing.  A  purchaser  before  its  termina- 
tion was  a  pendente  lite  purchaser,  and  the  plea  of  the  statute  in  Euch  a  Etate 
of  case  is  not  available,  the  fact  that  the  five  years  had  expired  before  such 
purchase  will  not  operate  as  against  the  claim  for  taxes  upon  which  the 
action  was  instituted  againet  the  real  owner  before  the  lapse  of  that  period. 

H.  L.  Stone  for  appellant. 

Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Lizzie  Jacob,  owned  property  on   Main  street  in  the  city  of 
Louisville.     She  failed  to  pay  the  tax  bill  for  the  year  of  1896,  amounting  to 
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1888.96,  on  the  asaeBsment  of  that  property,  and  this  action  was  brongbt  on 
February  88,  1900,  to  recover  the  amount  of  the  tax  bill.  Another  suit  of 
the  city  against  her  was  pending  in  the  JefTeison  Circuit  Court  to  recover 
taxes  due  for  previous  years.  A  judgment  was  entered  therein  directing  the 
sale  of  the  property  for  the  taxes  found  to  be  due  for  those  years.  On  De- 
cember 11,  1899,  the  property  was  sold  and  R.  C.  Winteremith  became  the 
purchaser,  but  the  appellee,  Lizzie  Jacob,  had  the  right  to  redeem  the  prop- 
erty from  that  sale.  At  the  time  of  the  sale  the  Fidelity  Trust  and  Safety 
Vault  Co.  had  a  mortgage  upon  the  property  for  about  $8,000.  Appellee.  L. 
M.  Bice,  bad  a  junior  mortgage  for  about  12,600.  Thus  the  matter  stood 
when  in  June,  1900,  the  appellee,  Lizzie  Jacob,  sold  the  appellee,  L.  M. 
Rice,  the  property.  Rice  paid  the  WInterMnlth  purchase  money  into  court, 
satisfied  his  own  mortgage  debt,  assumed  the  mortgage  debt  due  the  trust 
company  and  paid  the  appellee,  Lizzie  Jacob,  fl89  Besides  thla,  he 
assumed  the  payment  of  all  taxes  against  the  property,  but  reserved  the 
rii^ht  to  question  or  litigate  any  claims  for  taxes  asserted  against  the  prop- 
erty. It  is  recited  in  the  deed  that  B.  C.  Winteismith  joins  in  the  deed  for 
the  purpose  of  conveying  all  right,  title  and  interest  be  has  in  the  property 
acquired  by  his  purchase  for  the  taxes.  After  the  appellee.  Rice,  took  the 
deed  the  city  filed  an  amended  petition,  bringing  him  lieforetbe  court.  This 
action  was  instituted  against  Lizzie  Jacob  before  the  lapse  of  five  years 
after  the  claim  for  taxes  matured,  but  more  than  five  years  elapsed  after  its 
maturity  before  the  amended  petition  was  filed  making  Rice  a  defendant. 
The  appellee.  Rice,  pleads  and  relies  upon  the  statute  of  limitations  as  a 
bar  to  the  right  of  the  city  to  recover. 

Lizzie  Jacobs  owned  the  property,  and  the  legal  title  was  in  her  at  the 
time  this  action  was  instituted.  It  remained  in  her  until  she  sold  it  to 
Rice.  The  sale  to  Wintersmlth  had  not  divested  her  of  title.  Wintersmith 
never  paid  the  purchase  money,  and  it  is  perfectly  evident  from  this  record 
that  he  was  acting  as  the  friend  of  the  appellee,  Jacob,  in  the  purchase  of 
the  property,  for  he  permitted  Rice  to  pay  the  excess  of  purchase  money  to 
her.  So  Lizzie  Jacob  was  the  real  owner  of  the  property,  subject  to  the 
mortgages  and  tax  sale.  She  being  the  real  party  in  interest,  it  was  proper 
for  the  city  to  sue  her.  The  suit  against  Lizzie  Jacob  prevented  the  stat- 
ute of  limitations  from  running.  Rice  was  a  pendente  lite  purchaser,  and, 
therefore,  the  plea  of  the  statute  of  limitations  is  not  available 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


CHESAPEAKE  &  OHIO  RAILWAY  CO.  v.  COMMONWEALTH. 

(Filed  January  84,  1906.) 

1.  Railroads  — Separate  coaches— Failing  to  furnish— Indictment  — Suffi- 
ciency—An  indictment  which  charges  the  defendant  with  having  '* willfully 
and  unlawfully  failed  to  furnish  for  the  transportation  of  white  and  colored 
passengers  on  its  line  of  railroad  a  separate  coach,  each  compartm<«nt 
divided  by  a  good  and  substantial  wooden  partition,  with  a  door  therein, 
and  each  bearing  in  some  conspicuous  place,  in  plain  letters,  appropriate 
words  indicating  the  race  for  which  it  was  set  apart,''  is  a  good  indictment, 
under  Kentucky  Statutes,  section  796,  known  as  the  Separate  Coach  Act. 
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8.  InstmotioDS— UnaToidable  oasualty— On  the  trial  of  the  defeDdant  for- 
a  Tiolatlon   of  the  separate  coaoh  act  (Kentucky  Statutes,  section  796),  the- 
court  should  hare  instructed  the  jury  that  if  they  believed  from  the  evidence 
that  the  operation  of  defendant's  train  February  19. 1908,  without  a  separate  • 
coach  or  compartment  car  marked  and  provided  with  notices,  as  set  out  in 
instruction  No.  1,  was  caused  by  an  unavoidable  accident  or  casualty,  which 
defendant,  by  ordinary  prudence,  could  not  reasonably  have  anticipated  or- 
guarded  against,  they  should  find  the  defendant  not  guilty. 

Willis  &  Todd  for  appellant. 

N.  B.  Hays  and  L.  Mix  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Chesapeake  &  Ohio  Railway  Co.,  was  tried,  convicted  and; 
fined  1600  in  the  Shelby  Circuit  Court,  under  an  indictment  charging  it 
with  having  willfully  and  unlawfully  failed  to  furnish  for  the  transx)orta- 
tlon  of  white  and  colored  passengers  on  its  line  of  railroad  a  separate  coach, . 
each  compartment  divided  by  a  good  and  substantial  wooden  partition,  withi 
a  door  therein,  and  each  beaiing  in  some  conspicuous  place,  in  plain  letters,, 
appropriate  words  indicating  the  race  for  which  it  was  set  apart. 

Appellant  asks  a  reversal  of  the  Judgment  because  of  alleged  error  uponi 
the  part  of  the  lower  court,  first,  in  overruling  its  motion  in  arrest  of  judg- 
ment; second,  in  failing  to  properly  instruct  the  jury  and  refusing  proper- 
instructions  offered  by  api)ellant. 

Section  796,  Kentucky  Statutes,  provides:  "Any  railroad  company  or  cor- 
poration, person  or   persons,  running  or  otherwise  operating  railroad  cars : 
or  coaches,  by  steam  or  otherwise,  on  any  railroad  line  or  track  within  this 
State,  and  all  railroad  companies,  person  or  persong,  doing  buElness  in  this. 
State,  whether  upon  lines  of  railroad  owned  in  whole  or  in  part,  or  leased 
by  them,  *    *    *  are  hereby  required  to  furnish  separate  cars  or  coaches  for  - 
the  travel  or  transportation  of  the  white  and  colored  passengers  on  their- 
respective  lines  of  railroad.    Each   compartment  of  a  coach  divided  by  a  . 
good  and  substantinl  wooden  partition,  with  a  door  therein,  shall  be  deemed  , 
a   separate  coach   within  the  meaning  of  this  act,  and  each  separate  coach  ■ 
or  compartment  shall  bear  in  some  conspicuous  place  appropriate  words,  in  . 
plain  letters,  indicating  the  race  for  which  it  is  set  apart." 

Section  796  declares  that  no  discrimination  shall  be  made  in  the  quality, . 
convenience  or  accommodations  of  the  coaches  set  apart  for  white  and  colored ' 
jMissengers,  and  section  797  provides:  "That  any  railroad  company  or  com- 
panies that  shall  fail,  refuse  or  neglect  to  comply  with  the  provisions  of ' 
sections  795  796  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  indict- 
ment and  conviction  thereof  shall  be  fined  not  less  than  $600,  nor  more  than  i 
$1,600  for  each  oiTense.'* 

The  evidence  contained  in  the  record  conclusively  shows  that  appellant . 
did  on  the  19th  day  of  February,  1908,  operate  a  passenger  train  upon  and : 
oTer  its  railroad  in  Shelby  county,  which  did  not  have  attached,  or  belong- - 
log  to  it,  a  separate  coach  for  the  transportation  of  white  and  colored  pas— 
aengeiB,  partitioned  and  otherwise  equipped  or  required  by  the  statute.. 

vol.  27—12 
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^Indeed  no  denial  of  this  fnot  is  made  by  counsel  for  appellant,  but  It  is 
''oon tended  that  the  facts  stated  In  the  indlotment  do  not  constitute  a  publio 
'offense  within  the  jurisdiction  of  the  court;  and,  further,  that  the  appellant 
^  on  the  day  in  question  was  prevented  by  unavoidable  accident  and  casualty 
'^roni  having  with  and  as  a  part  of  its  train  a  separate  coach  for  the  use  of 
•colored  passengers,  as  required  by  the  statute,  and  as  was  its  custom. 

We  are  of  opinion  that  the  first  contention  is  without  merit.  The  indict- 
ment in  larffe  measure  follows  the  words  of  the  statute  in  desciibing,  and 
>in   fairly  appropriate   language  sets  forth  with   suiTicient  particularity  the 

•  acts  constituting  the  offense,  and  that  it  was  committed  in  Shelby  county 
on  the  19th  of  February,  1903,  and  before  the  finding  of  the  indictment.  We 
think  the  language  of  the  indictment  was  sufSclently  explicit  to  apprise  ap- 
pellant of  the  offense  with  which  it  was  charged,  and  to  bar  a  subsequent 

prosecution  against  it  for  the  same  offense.  The  trial  court,  therefore,  did 
not  err  in  overruling  the  motion  in  arrest  of  judgment.     Appellant's  second 

•contention  presents  a  more  serious  question,  and  one  upon  which  this  court 
^08  never  passed. 

It  appears  from  the  record  that  appellant's  passenger  train,  for  the  running 

•  of  which  without  the  separate  coach  it  was  indicted  in  this  case,  was  known 
as  No.  22.  and  that  it  was  scheduled  to  leave  Louisville  daily  at  8:30  a.  m., 

-and  on  February  19,  1903,  it  left  Louisville  at  8:30  a.  m.,  as  usual,  but  for 
'the  first  time  was  carried  through  to  Lexington  without  the  separate  coach 
^  for  the  use  of  colored  passengers.     It  also  appears  that  another  of  appellant's 
I  trains  known  as  No.  25  left  Ashland  daily  at  1 :20  p.  m.  for  Louisville,  and 
arrived  at  the  latter  city  at  8  p.  ra.  of  tbe  same  day.  and  that  this  train  was 
-always  provided  with  a  separate  coach  for  the  transportation  of  white  and 
'  colored  passengers,  equipped  as  requirc^d  by  the  statute,  which  after  its  arrival 
■  in   Louisville  was  transferred  to  and  connected  with  train  No.  22,  due  to 
leave  Louisville  at  8:30  a.  m.,  and  used  by  tbe  latter  train  daily.    It  further 
appears  that  train  No.  25,  instead  of  leaving  Ashlani,  February  18,  1903,  ai 
1:20  p.  m.,  its  schedule  time,  which  would  have  enabled  it  to  reach  Louis- 
ville at  8  p.  m.  of  that  day,  was  so  delayed  by  a  landslide  east  of  Ashland 

•  that  it  did  not  leave  that  city  until  12:14  a.  m.  of  February  19,  which  caused 
ic  to  arrive  in  Louisville  thirteen  hours  and  thirty-one  minutes  behind  its 
schedule  time,  or  at  9:31  a.  m.  February  19,  1903,  about  one  hour  after  train 
No.  2i  left  that  city  on  its  schedule  time.     In  other  words,  the  two  trains 

-met  near  Shelbyvllle. 

On  account  of  the  delay  caused  to  train  No.  26  beyond  Ashland  train  No.  23 

was,  on  February  19,  1903,  deprived  of  tbe  use  of  the  separate  coach  it  wasac- 
-  custoiaed  to  receive  from  train  No.  25  before  leaving  Louisville,  and  Us  run 

that  day  from  LouLsville  east  was  consequently  made  without  it,  as  stated. 
'  Tbe  evidence  for  tbe  Commonwealth  establishir-d  the  fact  that  on  no  other 

day  than  February  19  was  train  No.  22  run  through  Shelby  county  without 

•  a  separate  coach  equipped  and  lettered  as  required  by  the  statute,  and  the 
further  fact  that  there  were  no  colored  passengers  on  the  train  that  day.    It 

•  was  shown,  too,  by  appellant's  testimony  that  it  hud  and  used  between  Lou- 
'  Isville  and  Ashland  three  separate  coaches  equipped  and  lettered  as  required 

•  by  the  statute  for  the  transportation  of  white  and  colored  passengers,  which 
j)iad  theretofore  supplied  the  wants  and  convenience  of   the  traveling  public. 
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«iid  that  neither  delay  nor  aooident  had,  previouily  to  Fehmary  19, 1908,  pre- 
Tented  train  Ko.  85  from  arriving  at  Lonisville  in  ample  time  to  attach  the 
separate  ooach  for  colored  paBsengers  to  train  No.  86  before  the  arrival  of 
4he  Bchedole  time  for  Its  departure  from  that  city. 

Did  the  foregoing  facts  and  cironmstances  excuse  the  failure  of  appellant 
^  have  attached  to  the  paswuger  train  in  question  a  separate  coaoh  for  the 
vse  of  white  and  colored  passengers  on  the  occasion   named  in  the  indict- 
ment?   In  considering  this  question  It  must  be  borne  in  niinU  that  appel- 
ant v^as  required  by  statute  to  run  its  train,  as  well  as  to  provide  it  with 
<he  separate  ooach.    Besides,  it  was  and  is  a  common  carrier,  entrusted  by 
the  Federal  government  with   the  duty  of  carrying  its  mails  without  un- 
reasonable delny.    Its  duty  to  the  public  requires  regularity  and  promptness 
n  the  running  of  its  trains,  and  it  will  hardly  be  contended  that  delay  of 
•4he  other  train  in  reaching  Louisville  should  have  prevented  this  one  from 
eaving  that  city  according  to  Its  schedule  time. 

It  is,  however,  insisted  for  the  Commonwealth  that  appellant  is  amenable 
to  the  punishment  prescribed  by  the  statute  because  of  its  failuro  to  keep  at 
liouisvjile  an  extra  separate  ooach  equipped  as  required  by  the  statute  for 
the  Ube  of  its  white  and  colored  pissengers,  as  it  might  have  done,  to  guard 
against  such  emeigencies  as  the  one  that  occurred  on  February  19,  190B.  It 
Is  true  that  such  a  precaution  might  have  been  taken,  but  in  view  of  the 
fact  that  no  occasion  had  theretofore  arisen  for  an  extra  separate  coach  of 
the  character  indicated,  and  of  the  further  fact  that  there  was  an  interval 
or  margin  of  twelve  ond  a  half  hours  between  the  time  scheduled  for  the 
•arrival  of  the  train  bringing  the  separate  coach  and  the  time  of  the  depart- 
ure of  the  other,  appellant's  contention  that  its  employes  charged  with  the 
duty  of  operating  its  trains  could  not,  under  the  circumt^tances,  have  an- 
ticipated and  guarded  against  the  conditions  that  compelled  the  running  of 
the  train  in  question  on  February  19  without  the  separate  coach,  is  not 
without  force.  At  any  rate,  it  was  for  the  jury  to  say  whether,  notwith- 
atandlng  the  accident  which  delayed  train  No.  26,  appellant,  by  the  exeroise 
of  reasonable  diligence,  could  have  secured  for  train  No.  22  a  separate  coach 
for  white  and  colored  passengers  equipped  as  required  by  the  statute. 

It  is  said  by  Bishop  in  his  work  on  Statutory  Grime,  section  183:  "Again, 
«  statute  will  not  generally  make  an  act  criminal,  however  broad  may  be  its 
anguage,  unless  the  offender's  intent  concurred  with  his  act,  because  the 
oommon  law  requires  such  concurrence  to  constitute  a  crime.  A  case  of 
OYerwhelming  necessity,  or  of  honest  mistake  of  facts,  will  thus  be  excepted 
t>ut  of  a  general  statutory  prohibition. "    •    *    • 

It  is  true  the  statute  supra  declares  "that  any  railroad  company  or  com- 
panies that  shall  fail,  refuse  or  neglect  to  comply  with  the  provisions  of  sec- 
tions 796  and  796  shall  be  guilty  of  a  misdemeanor,"  etc.  The  words  "fail," 
^'refuse,"  "neglect,"  are  used  interchangeably,  and  as  meaning  something 
more  than  an  unavoidable  or  accidental  violation  of  the  statute. 

We  are  aware  that  it  has  been  held  by  this  court,  and  by  other  courts  of 
aat  resort,  that  acts  not  done  with  compulsion  or  under  necessity,  if  for- 
4)idden  by  statute,  although  not  malum  in  se,  aro  punishable  as  provided  in 
the  statute,  notwithstanding  they  might  hare  been  done  without  willful  or 
malicious  intent.  (Wayman  v.  Commonwealth,  14  Bush,  466;  Jellico  Coal 
Co.  ▼.  Oommonwealth,  96  Ky.,  878.) 
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Id  Cummonwealtb  v.  Bull,  18  Bush,  666,  it  is  said:  *'When  the  legislature 
has  declared  that  a  given  act  shall  be  deemed  unlawful  the  person  voIud- 
tarily  doing  said  aot  will  be  charged  with  a  criminal  intent."    *    •    * 

But  the  above  rule  applies  to  unlawful  acts  voluntarily  (and  in  that  aensfr 
intentionallj)  done,  and  never  to  such  as  are  done  under  compulsion  or 
necessity.  The  appellant  on  the  morning  of  the  19th  of  February,  190S,  in 
sending  out  its  train  seems  to  have  acted  from  both  necessity  and  compul- 
sion. By  unavoidable  accident  or  casualty  the  train  from  which  train  No. 
23  was  accustomed  to  get  the  separate  coach  for  colored  passengers  in  lime 
for  its  departure  from  Louisville  on  the  morning  of  each  day  was  delated 
beyond  the  hour  for  the  departure  from  Louisville  of  that  train,  thereby 
leaving  appellant  to  the  choice  of  not  sending  out  its  train  on  the  mornlog 
of  the  10th  of  February,  and  not  transporting  its  passengers  or  the  mail,  in 
violation  of  law.  or  sending/ out  the  train  without  the  separate  ooach  for 
colored  passengers  as  the  statute  required. 

In  Stephens'  Digest  of  Criminal  Law,  article  82,  it  is  said:  "An  act  which 
would  otherwise  be  a  crime  may  be  excused  if  the  person  accused  can  show 
that  it  was  done  only  in  order  to  avoid  the  consequences  which  could  not 
otherwise  be  avoided,  and  which  had  they  failed  would  inflict  upon  him,  or 
upon  others  whom  he  was  bound  to  protect,  inevitable  or  unavoidable  evil; 
that  no  more  was  done  than  was  reasonably  necessary  for  that  purpose,  and 
that  the  evil  inflicted  by  it  was  not  disproportionate  to  the  evil  avoided."' 
(Ency.  of  Ijaw  and  Procedure,  volume  13,  page  160. ) 

We  think  the  appellant,  upon  the  facts  of  chls  case,  was  entitled  to  the 
benefit  of  the  rule  above  quoted,  and  that  the  trial  judge  erred  in  refusing 
to  give  to  the  jury  the  law  as  asked  by  appellants,  though  improperly  ex- 
pressed in  the  instructions  ofifered;  that  is,  the  court  should  have  instructed 
the  jury  that  if  they  believed  from  the  evidence  that  the  operation  of  appel- 
lant's train  February  19,  1903,  without  a  separate  coach,  or  compartment  car 
marked  and  provided  with  notices  as  set  out  in  instruction  No.  1.  was- 
oaused  by  an  unavoidable  accident  or  casualty,  which  appellant,  by  ordinary 
prudence,  could  not  reasonably  have  anticipated  or  guarded  against,  they 
should  find  the  appellant  not  guilty. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial  and  further  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 


OWSLEY,  SR.  V.  OWSLEY,  &c. 

SAME  V.  OWSLEY,  JR. 

(Filed  January  24,  1906.) 

Records— Clerk  Court  of  Appeals— Fees  for  copy— Loaning  record— Where- 
a  record  is  taken  from  the  clerk's  office  of  the  Court  of  Appeals  by  an  attor- 
ney, to  be  used  by  him  instead  of  a  copy,  his  client  is  liable  for  the  cost  of 
a  copy,  although  the  clerk  «nay  have  agreed  with  the  attorney  not  to  chaige- 
for  the  copy  unless  his  client  is  successful,  as  the  fees  of  the  clerk's  offloa 
now  belong  to  the  State  and  the  clerk  has  no  authority  to  make  such  aa 
agreement. 
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yf.  G.  Marshall,  W.  S.  Pryor  and  Carroll  &  Carroll  for  appellant. 

^.  B.  Hays  for  appellees. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

These  cases  are  submitted  on  the  motion  of  appellant  to  correct  the  taxa- 
tion of  costs  in  so  far  as  a  copy  of  the  reoord  in  each  case  is  taxed  as  part  of 
eppellee*s  cost. 

In  the  first  case  the  record  was  obtained  from  the  clerk  by  appellee's  resi- 
dent attorney,  who  argued  it  orally  in  this  court  upon  an  agreement  of  the 
-clerk  that  bis  client  was  not  to  be  charged  with  a  copy  unless  successful* 
It  is  the  settled  rule  of  the  court  that  where  the  clerk  allows  the  attorneys 
^  take  the  record  upon  the  agreement  that  a  copy  is  to  be  charged,  a  copy 
may  be  taxed  as  cost,  although  not  actually  made.  The  fees  of  the  office 
now  belong  to  the  State.  If  the  record  is  taken  from  the  clerk's  office  to  be 
used  by  the  attorney  Instead  of  a  copy,  his  client  becomes  liable  for  the  cost, 
•and  the  clerk  has  no  authority  to  agree  that  he  shall  not  be  taxed  with  the 
-oost  of  a  copy  if  unsuccessful.  The  clerk  can  not  give  awny  the  money  of 
the  State,  and  his  agreement  not  to  charge  in  any  contingency  for  what  the 
law  allows  to  be  charged  is  not  binding  on  the  State.  The  motion  to  correct 
the  taxation  of  cost  in  the  first  case  is,  therefore,  overruled. 

In  the  second  case  the  original  attorney  declined  to  take  out  the  record  on 
the  understanding  that  his  client  was  not  to  be  charged  with  a  copy  unless 
-successful,  and  the  case  was  then  submitted.  A  year  afterward,  and  when 
the  case  had  been  decided  and  was  pending  on  the  petition  for  rehearing, 
the  resident  attorney  here  took  out  the  record,  but  in  doing  this  he  evidently 
acted  upon  the  idea  that  his  client  was  entitled  to  the  use  of  the  record 
without  further  liability  for  a  copy.  Nothing  was  then  said  between  him 
and  the  clerk.  From  the  entries  on  the  clerk's  books,  and  all  the  facts  as 
shown  by  the  affidavits,  we  conclude  that  this  reoord  was  withdrawn  under 
a  misapprehension,  and  that  no  copy  of  the  transcript  should  be  taxed  in 
this  case. 

The  motion  to  correct  the  taxation  of  costs  in  the  second  case  is,  there- 
fore, sustained,  and  it  appearing  that  the  clerk  has  received  the  money,  he 
Is  ordered  to  refund  it  to  this  extent  to  the  appellant. 


HARMON  V.  THOMPSON. 
(Filed  January  24,  1905.) 

1.  Contract — Writing — Best  evidence — Presumptions — Where  parties  to  a 
•contract  have  written  and  signed  a  memorial  of  their  undertaking,  it  is 
conclnsively  presumed,  in  the  absence  of  fraud  or  mutual  mistake,  that  the 
whole  of  the  undertaking  and  all  negotiations  leading  up  to  it,  are  merged 
In  the  writing.  The  writing  is  the  best  evidence,  and  so  long  as  it  can  be 
produced  is  the  only  evidence  of  what  the  parties  have  agreed  to  do  and  of 
Cbeir  whole  meaning  with  reference  thereto. 

2.  Same— In  construing  a  written   contract  by  which  T.  and  H.   agreed 
vitb  T.  to  take  charge  of  T.'s  farm  of  126  acres,  lying  adjoining  the  city  of 
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W.,  and  lay  it  off  into  lots,  by  streets  and  alleys,  and  to  pay  T.  fOOO  per  aerfr 
for  two-thirds  of  the  whole  tract,  and  to  allow  T.  to  retain  the  other  third 
of  the  land  so  divided,  an  allegation  by  H.,  in  pleading  a  mistake  in  the 
contract,  is  not  available  unless  it  alleges  a  mutual  mistake  of  both  parties 
to  the  agreement. 

8.  Abandonment  of  contract— Action  for  breach— Tender  of  deed— Neces- 
sity—In  an  action  for  damages  for  a  breach  of  contract  to  sell  land,  where 
the  breach  alleged  is  an  abandonment  of  the  contract  by  the  vendee  and  a 
refusal  to  execute  his  part  of  it,  it  is  not  necessary  for  the  vendor  to  tender 
to  his  vendee  a  deed  to  the  land  when  the  vendee  has  declared  that  he  will 
neither  pay  for  the  land  nor  accept  the  deed. 

4.  Defective  pleading— Cured  by  verdict  and  judgment — In  an  action  on  a 
written  contract  by  a  vendor  against  the  vendee  for  damages  lor  a  breach  of 
his  contract  to  sell  land,  while  it  was  a  necessary  allegation  in  the  petltiozk 
that  plaintiff  was  willing,  able  and  ready  to  convey  the  title  lo  the  land,  it 
affirmatively  appearing  after  verdict  and  judgment  that  plaintiff  was  able,, 
ready  and  willing  to  convey,  the  failure  to  make  such  allegfttion  In  the* 
pleading  was  cared. 

6.  Disposal  of  property  by  vendor— Where  the  vendee  of  aii>  ezeentory  oon- 
tract  to  buy  land  abandons  and  refuses  to  comply  with  its  terms,  the  ven* 
dor  upon  electing  to  proceed  for  damages  for  the  breaeh  may,  after  making 
his  election,  and  after  the  time  when  by  the  terms  of  the  contract  the  con- 
veyance was  to  have  been  made,  dispose  of  the  property  by  sale  or  martgage- 
without  regard  to  the  contract. 

6.  Measure  of  damages— In  an  action  by  a  vendor  against  a  vendee  for 
damages  for  the  breach  of  an  executory  contract  to  buy  land,  the  quantum 
of  damages  is  the  difference  between  the  contract  price  and  the  actual  value- 
of  the  land  at  the  date  of  the  breach,  and  to  which  interest  may  be  added. 

Wm.  Lindsay,  Morton,  Webb  &  Wilson  and  Beverly  B.  Jouett  for  appel- 
lant. 

Pendleton  Sc  Bush,  J.  H.  Hazelrigg  and  J.  M.  Benton  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

This  suit  involved  the  construction  of  the  contract  copied  below,  the  meas*^ 
ure  of  damage  for  its  breach,  and  the  nature  and  requisites  of  the  action 
upon  it.     The  contract  is  woided  as  follows: 

*'Thi8  agreement,  wituesseth,  that  whereas,  H.  P.  Thompson  owns  certain 
lands  in  and  near  Winchester,  Ky. ,  and,  whereas,  the  undersigned,  B.  CI, 
Talbutt  and  Archer  Harmon,  desire  to  have  the  control  and  right  of  selling 
said  lands,  consisting  of  the  unsold  lands  lying  south  of  Belmont  street^ 
which  runs  south  of  the  house  of  said  H.  P.  Thompson  and  on  the  boundary 
bought  by  him  of  James  Ballard's  heirs,  amounting  to  between  100  and  195> 
acres,  lying  south  of  said  Belmont  street  in  the  town  of  Winchester;  now  it 
is  agreed  between  the  parties  hereto  as  follows:  Said  Talbutt  and  Harmon 
undertake  to  sell  said  lands  in  lots  of  such  size  as  may  syit  purchasers  and 
be  most  advantageous  to  the  interest  of  the  sellers,  and  to  account  to  said 
Thompson  for  said  land  at  the  price  of  $600  per  acre  for  two-thirds  of  the- 
said  land,  and  to  leave  the  said  Thompson  the  owner  of  the  other  thiid,  that 
is  to  say,  that  the  said  Thompson  shall  receive,  pay  for,  two-thirds  of  said 
land  at  the  rate  of  1600  per  acre,  and  be  entitled  to  the  other  third  of  aaid 
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pnrchaEe  money  of  eaid  lands.    The  said  Talbutt  and  Harmon  ehall  opea< 
such  streets  and  alleys  through  such  lands  us  they  may  think  proper;  one- 
third  thereof  shall  be  oharffeable  to  said  Thompson  and   two-thirds  thereof  ' 
to   said  Talbutt  and  Harmon,  but  the  whole  expense  thereof  is  primarily  ta  • 
be  borne  by  said  Talbutt  and  Harmon,  and  said   Thompson  is  to  piiy  his ; 
one-third  of  said  expenses.     All  the  streets  to  be  opened  shall  be  by  mutual . 
agreement  of  the  parties  as  to  location  and  cost  thereof,  and  not  without 
such  consent.    Before  deeds  ai-e  made  to  said  Harmon  and  Talbutt  for  the- 
naSd  lands  the  said  Thompson  is  to  receiTe  two-thirds  of  the  purchase   price 
at  the  rate  stipulated  above  in  money  or  satisfactory  notes.     No  Interest  is. 
to   be  charged  by  Thompson   until  after  January  1,  1891,  and  he  shall  not. 
account  for  interest  for  such  sums  as  may  be  received  by  him  in  excess  of 
his  two  thirds.    For  the  balance  due  on  the  1st  dajr  of  January,  1891,  notes 
are  to  be  given  with  lien  on  the  remaining  land,  or  such  security  as  eaid 
Thompson  may  accept  in  lieu  thereof. 

(Signed)    *'H.  P.  THOMPSON;. 
••ARCHER  HARMON^. 

••B.  E.  TALBUTT. 
••Witness:  B.  F.  BUCKNER." 

The  contract  was  made  February  17,  1890.    At  that  time,  and  for  some« 
time  prior,  there  had  been  considerable  animation  at  Winchester  in  the  reak 
estate  market.    A  **boom,"  so  common  during  that  period,  was  being  ex- 
perienced.   Appellee  had  cut  a  farm,  or  a  good  part  of  it,  into  town  lot8». 
and  was  selling  them  at  fairly  remnneratlve  prices.    Appellant  and  Talbutt. 
were  promoters,  or  speculators,  dealing  in   town   lots,  in  various  localities, 
where  active  speculation  was  possible  owing  to  inflated  prices  and  excited, 
expectations.    Appellee's  contention  in  this  case  is  that  they  were  attracted, 
by  what  appeared  to  be  favorable  opportunities  afforded  by  his  property  at 
Winchester,  and  bought  it  for  that  purpose.    Appellant  contends,  on  the- 
contrary,  that  he  and  Talbutt  engaged  merely  to  promote  appellee's  venture  • 
In  exposing  bis  lots  to  public  sale.    The  paper  is  said  to  be  ambiguous,  and' 
because  of  that  claim  it  was  sought  by  appellant  to   have  his  construction  i 
of  its  meaning  aided  by  extraneous  evidence. 

It  is  not  every  contract  of  vague  or  slightly  obscure  meaning  that  calls  . 
for,  or  that  will  admit  of,  other  evidence  to  aid  in  its  interpretation.    If  the 
paper  itself  affords  a  reasonably  clear  understanding  of  what  the  parties 
have  engaged  themselves  to,  it  is  safer,  and  it  is  the  law,  that  its  language 
alone  should  be  consulted  in  arriving  at  that  meaning..    It  is  upon  that  rea- 
son  that  such  rules  as  that  all  the  terms  of  the  writing  must  be  consulted 
and  reconciled,  if  possible,  are  founded,  for  wheu  the  parties  to  a  contract  . 
have  deliberately  written  down  and  signed  a  memorial  of  their  undertaking,. 
It  is  presumed,  and  in  the  absence  of  fraud  or  mutual   mistake  it  is  con- 
olQsively  presumed,  that  the  whole  of  the  undertaking,  and  all  negotiations  . 
leading  up  to  It,  are  merged  In  the  writing.     The  writing  is  the  best  evi- 
dence, and  so  long  as  it  can  be  produced  is  the  only  evidence   receivable   of 
what  the  parties  have  agreed  to  do,  and  of  their  whole  meaning  with  refer- 
ence thereto.     It  were  better  if  all  agreements  were  perfectly  clear  and  free 
from  controversy.    But  they  are  not.    It  does  not  at  all  follow  from  that . 
fact,  though,  that  all  agreements  not  perfectly  plain,  and  having  but  one- 
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possible  interpietatlon,  are  subject  to  be  explained  In  every  ease  by  extraoe- 

-0118  and  parol  eyidenoe.  If  such  were  so,  the  value  of  written  contracts 
would  be  reduced  to  a  minimum,  if  not  nil.  It  is  because  such  is  not  the 
law  that  the  numerous  rules  for  construing  written  contracts  are  in  exist- 

•ence,  for,  most  obviously,  a  perfectly  plain,  undoubted  meaning  needs  no 
rule  to  aid  in  its  construction.    So  when  the  written  terms   seem  to  be  in 

•  conflict  with  each  other,  where  some  iMirt  of  the  writing  is  apparently  in- 
consistent with  another  part,  it  does  not  follow  that  the  bars  are  to  be  let 
down  and  parol  evidence,  with  its  train  of  uncertainties,  admitted.  Before 
that  is  allowed  the  resources  of  the  paper  itself  must  be  exhausted;  that  is 
what  the  law  assumes  the  parties  intended  by  reducing  the  agreement  to 
writing;  for  if  it  were  to  be  left  to  parol  testimony  as  to  any  part  of  its 
meaning,  it  was  idle  to  have  been  to  the  trouble  of  having  it  written  down. 
When,  after  applying  to  the  writing  those  rules  of  interpretation  found  safe 

-and  just  in  the  experience  of  the  law,  the  meaning,  or  the  probable  meaning 
In  law,  of  the  parties  can  be  fairly  gathered  with  a  certainty  satisfying  the 

.judicial  mind,  the  courts  will  consult  the  writing  alone,  rejecting  extrane- 
ous evidence  as  aid  in  construing  it.  But  where,  after  applying  the  rules  of 
Interpretation  applicnble  to  the  writing  alone,  the  judicial  mind  is  still  in 

-doubt  as  to  the  meaning  of  the  parties,  and  there  exists  a  latent  ambiguity, 
the  law  admits  parol  or  other  outside  evidence  to  explain  what  was  meant 
by  the  writing.  Technical  terms  and  trade  expressions  afford  probably  the 
most  numerous  instances  of  the  application  of  the  rule  just  stated,  though 
there  aie  of  course  many  others. 

Can  the  intention  of  the  parties  to  the  agreement  sued  on  be  gathered 
from  that'writlng?  Subjecting  the  paper  to  analysis,  it  appears  clearly 
enough  that  Thompson,  the  owner  of  the  land  described,  wanted  to  sell  it, 
and  was  by  that  paper  undertaking  to  st^ll  it.  The  price  at  which  he  was 
willing  to  sell  two-thirds  of  it  is  llxed  at  1600  per  acre.  Appellant  and  Tal- 
butt  appear  in  the  paper  as  both  buyers  and  sellers.  They  were  not  selling 
to  Thompson.  They  had  tu  buy  from  him  before  they  could  sell  to  any- 
body, unless  they  were  authorized  by  Thompson  to  evU  for  him.  To  buy 
from  him  the  terms  upon  which  they  were  to  get  the  land  must  be  agreed 
on.  So  it  was  stated  that  Thompson  was  to  receive  I6(K)  per  acre  for  what 
he  was  selling,  viz.,  two-thirds  of  the  tract.  But  that  was  not  the  whole 
agreement.  It  was  contemplated,  as  shown  by  the  paper,  that  appellant 
and  Talbutt  were  to  resell,  and  possibly  immediately  liefore  the  date  when 
by  their  agreement  they  would  be  compelled  to  i)ay  for  what  they  were  buy- 
ing. To  protect  Thompson  in  so  parting  with  his  title  it  was,  thei*efore, 
provided  in  the  paper  that  in  event  such  sales  were  made  the  purchase 
money,  or  acceptable  purchase  money  not^s,  if  notes  were  taken  in  lieu  of 
cash,  were  to  be  turned  over  to  Thompson  to  the  extent  of  S600  per  acre  for 
such  parts  as  were  so  sold,  he  not  accounting  for  interest  on  it.  It  seems 
from  the  paper  to  have  been  also  contemplated  that  some  part,  or  maybe  the 
whole  of  the  purchase  money  for  the  land  sold  Harmon  and  Talbutt  by 
Thompson,  would  not  be  paid  or  secured  by  notes  of  Harmon  and  Talbutt'e 
vendees  before  January  1,  18U1.  It  was,  therefore,  provided  in  that  event 
Thompson  was  to  have  interest  from  Harmon  and  Talbutt  after  that  date, 

•and  to  have  purchase-money  notes  for  such  balance  before  he  made  them  a 
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^eed.  Other  features  of  the  ood tract  Rhow  that  ThompaoD  expected,  and 
that  the  parties  agreed,  that  Thompson's  one- third  of  the  land  not  sold  to 
Harmon  and  Talbutt  wa&  to  he  sold  by  them  in  their  general  plan  of  sub- 
dividing the  whole  tract  into  town  lots,  and  selling  them  off.  The  paper 
provided  for  the  expense  of  such  division,  all  the  parties  hearing  it  in  pro- 
portion to  their  ownership  of  the  whole  tract.  It  was  likewise  provided 
that  Thompson  was  to  receive  the  pay  for  his  one- third  interest  in  the  tiact 
if  sold  in  lots  under  this  scheme  by  Harmon  and  Talbutt  at  whatever  price 
t  might  be  sold,  while  for  the  other  two  thirds,  the  part  sold  to  Harmon 
and  Talbutt,  Thompson  was  to  get  only  his  original  purchase  price,  the  ex- 
cess going  to  the  owners,  Harmon  and  Talbutt.  Thus  construed,  e^ery 
term,  every  provision  and  every  word  of  the  contract,  as  written,  is  ac- 
counted for,  and  given  a  consistent  meaning,  while  the  whole  document  is 
^Iven  a  rational  construction. 

To  adopt  apx)ellant'E  theory,  which  is  that  he  and  Talbutt  were  merely 
promoters,  and  ^ere  to  shU  Thompson's  land  for  Thompson,  and  on  com- 
mission, the  commist^ion  being  the  excess  of  price  realized  on  the  part  sold 
over  $600  per  acre,  would  necessitate  the  ignoring  or  expurgation  of  several 
▼ery  explicit  and  important  provisions  of  the  agreement.  That  is  never 
-done  when  it  is  possible  to  avoid  it,  nor  unless  it  clearly  appears  that  such 
provisions  are  annulled  intentionally  by  other  provisions  of  the  paper,  for 
it  must  always  be  borne  in  mind  that  the  o£Qce  of  the  court  is  to  arrive  at 
the  meaning  of  the  parties:  not  necessarily  what  may  huve  been  in  the 
minds  of  either  one  or  both  of  them,  but  their  meaning  as  it  may  be 
gathered  from  their  written  agreement.  It  would  not  do  to  allow  years 
after,  or  at  any  time  after,  a  written  ngreement  has  been  executed,  upon 
a  disagreement  arising  as  to  its  meaning,  to  hear  evidence  outside  the  con- 
tract as  to  what  the  parties  meant,  nimply  because  the  paper  admits  of  a 
4]oubt  as  to  its  meaning.  Parol  evidence  would  not  be  safer  as  a  guide  to 
the  original  intention  of  the  parties  (in  the  absence  of  an  allegation  of  fraud 
or  mutual  mistake)  than  the  law's  process  of  confining  the  inquiry  to  the 
agreed  document  so  long  as  it  is  susceptible  of  reasonable  certainty  in  being 
understood.  Otherwise  every  disputable  clause  in  a  written  document  would 
open  it  up  to  every  evil  of  chance,  of  misrecollectlon  and  of  perjury,  that 
the  parties  have  attempted  to  avoid  by  reducing  the  matter  to  writing. 

Under  these  rules  the  court  did  not  err  in  rejecting  appellant's  amended 
answer,  pleading  his  interpretation  of  the  contract,  although  it  was  said 
that  it  was  a  mistake  if  the  contract  did  not  so  express  the  meaning  of  the 
parties,  for  the  mistake,  to  be  available,  must  have  been  a  mutual  mis- 
take, and  not  that  alone  of  one  of  the  parties  to  the  agreement.  It  was  not 
pleaded  that  it  was  a  mutual  mistake.  In  that  state  of  the  record  it  de- 
volved upon  the  court  to  construe  the  writing.  Thut  construction  was  in 
accord  with  the  one  we  have  given  it. 

Harmon  and  Talbutt  caused  a  sale  to  be  made  of  some  of  the  lots  before 
January  1,  1891.  The  prices  realized  were  less  than  1600  per  acre.  The  sale 
was  discouraging,  and  marked  the  enterprise  a  failure.  Whereupon  Talbutt 
and  Harmon  abandoned  the  contract,  and  refused  to  have  anything  further 
to  do  with  it.  Early  in  1801  appellee  brought  this  suit,  alleging  the  aban- 
donment and  consequent  breach  of  the  contract,  and  praying  judgnient  for 
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some  161,000  In  damages  because  thereof.  Other  features  of  the  petition  ar» 
seized  on  as  showing  that  appellee  was  endeavoring  to  hold  appellant  and 
Talbutt  bound  for  a  speolflc  execution  of  their  undertaking.  But  upon  the 
whole,  it  satiFf actor ily  appears  that  the  real  action  was  to  recover  damages- 
for  the  breach  of  the  undertaking  by  appellant  and  Talbutt  to  receive  and 
pay  for  the  land  within  the  time  stated.  The  case  from  the  beginning 
seems  to  have  been  constructed  upon  that  theory.  A  demurrer  to  the  peti- 
tion was  overruled.  The  ground  of  the  demurrer  is,  conceding  the  suit  to> 
be  one  to  recover  damages  from  the  vendees  for  their  refusal  to  take  and  pay 
for  the  property  as  agreed,  that  the  petition  fails  to  aver  that  the  plaintiff 
was  able  and  willing  to  convey  to  the  vendees  on  January  1,  1891,  a  good 
title  to  the  property,  and  did  not  aver  a  tender  of  a  deed;  also  that  tb» 
petition  did  not  aver  that  plaintiff  was  then  willing,  ready  and  able  to  con- 
vey a  good  title.  A  contract  to  sell  land,  unlike  one  to  sell  personal  chat- 
tels, gives  to  the  vendor  choice  of  two  remedies  for  its  breach  by  the  vendee: 
One,  an  action  against  the  vendee  for  specific  execution  of  the  contract,  in 
which,  case  the  vendor  must  aver  and  show  that  he  has  the  title  contracted 
to  be  sold,  and  must  tender  it.  The  other,  is  a  suit  to  recover  the  damagea 
sustained  by  the  vendor  by  his  vendee's  breach  of  the  contract,  where  the 
breach  is  occasioned  by  the  vendee's  abandonment.  In  the  latter  case  the 
vendor  elects,  as  he  may  do,  to  retain  the  property,  where  the  agreement  la 
executory,  and  proceed  to  recoup  himself  in  damages  from  the  vendee.  The 
vendee  having  broken  the  contract,  is  not  entitled  to  have  it  enforced,  if 
the  breach  is  an  abandonment  of  it,  and  a  refusal  to  execute  his  part  of  it. 
Nor  is  it  necessary  for  the  vendor  .to  tender  to  his  vendee  a  deed  when  the 
latter  has  already  declared  that  he  will  neither  pay  for  the  property  nor 
accept  the  deed.  The  reason  for  requiring  a  tender  in  an  action  to  enfoice 
the  specific  execution  of  a  contract  is  wholly  lacking  in  a  suit  where  it  is 
sought  to  recover  damages  because  the  vendee  has  abandoned  and  refused  to 
perform  the  contract.  As  the  law  does  not  require  the  doing  of  a  vain 
thing,  it  will  not  require  a  pleading  to  aver  that  the  pleader  has  offered  to 
do  what  the  defendant  admits  he  would  not  accept  if  done. 

That  appellee  was  able  and  willing  and  ready  to  convey  the  title  as  agreed 
on  January  1,  1891,  was  a  necessary  allegation,  because  it  was  an  essential 
fact,  for,  although  his  vendees  were  In  default  in  failing  to  take  the  prop-» 
erty,  yet  to  entitle  him  to  recover  damages  he  must  have  owned  the  prop- 
erty, and  have  been  in  position  to  have  complied  with  his  contract  according 
to  its  terms.  This  defect  in  the  petition  is  one  of  form.  After  verdict  and 
judgment,  it  affirmatively  appearing  by  the  record  that  appellee  was  able^ 
ready  and  willing  to  comply  with  his  part  of  the  agreement  within  the  time 
fixed  by  the  contract,  the  defect  in  the  pleading  was  cured.  (Duncan  v. 
Brown,  16  Ben  Mon.,  196;  Hound  tree  v.  Hardin,  1  Ben  Mon.,  189;  Bill  v. 
Kagland.  114  Ky.,  209.) 

After  January  1,  18*1,  appellee  encumbered  this  property  by  mortgage^ 
and  under  which  it  was  sold  before  this  case  came  on  for  trial.  It  is  oon> 
tended  by  appellant  that  this  act  of  appellee's  was  an  abandonment  by  him 
of  the  contract;  that  by  that  act  and  its  consequences  he  put  it  out  of  his 
power  to  comply  with  his  agreement,  and  for  that  reason  can  not  recover 
against  his  vendees.    Where  the  vendee  of  an  executory  contract  to  buy 


HABMON  V.   THOMPSON.  187 

land  abandons  the  agreement  aod  refuses  to  comply  with  its  terms,  thai 
vendor  upon  electing  to  proceed  for  damages  for  the  breach,  may,  after  hav^ 
ing  made  his  election,  and  after  the  time  when  by  the  terms  of  the  agree- 
ment the  con'veyanoe  was  to  have  been  made,  dispose  of  the  property,  by- 
sale  or  otherwise,  and  without  regard  to  the  contract.  It  is  .the  vendor's, 
projierty.  The  contract  repudiated  by  the  vendee  can  not  give  the  latter- 
any  right  to  the  land,  nor  to  control  it.  The  only  question  then  open  be- 
tween the  parties  is  the  extent  of  the  damages  sustained  by  the  vendor  for- 
the  breach.  These  he  Is  entitled  to  recover  in  addition  to  the  land.  (Mo- 
Brayer  v.  Cohen,  i&  Ey.,  479.)  The  vendee  has  no  more  right  to  control  the- 
Tendor's  use  or  disposal  of  his  own  land  before  the  verdict  and  judgment. 
fixing  the  damages  than  he  would  have  after  they  were  so  fixed  and  paid. 
Upon  such  breach  the  quantum  of  damages  is  the  difference  between  the> 
contract  price  and  the  actual  value  of  the  land  on  the  date  of  the  breach^ 
provided  the  actual  value  is  less  than  the  contract  price.  In  addition,  in-, 
terest  may  be  awarded. 

Such  was  the  course  pursu£d  by  the  trial  court  in  this  case.  That  the- 
case  dragged  along  for  several  years  before  trial  can  not  affect  the  right  of 
appellee  to  recover  what  is  legally  due  him.  Appellant  might  have  insiste<| 
on  an  earlier  trial  if  he  had  desired  It.  The  delay  is  reasonably  accounted 
for  by  appellee.  No  susbtantial  right  of  appellant's  seems  to  have  been. 
affected  by  it.  The  action  for  a  while  was  on  the  equity  docket.  On  appel- 
lant's motion  It  was  transferred  to  the  common  law  docket  for  a  trial  by- 
Jary.  Before  the  order  of  transfer  was  made  the  court  decided  upon  the. 
face  of  the  record  that  appellant  and  Talbutt  had  abandoned  the  contract  as; 
of  January  1,  1801.  The  evidence  then  in  the  record,  in  the  form  of  deposi- 
tions and  exhibits,  fully  sustain  the  judgment.  Whether  there  had  been, 
BQch  abandonment  was  an  issue  in  the  case.  Had  appellant  moved  for  the- 
tvanafer  of  thil!t-iflBue  to  the  common-law  docket  when  he  answered  it  would 
have  been  so  ordered.  (Section  10,  Civil  Code. )  But  he  did  not  then  move- 
for  it.  It  was  thereafter  within  the  discretion  of  the  tiial  judge  whether  he- 
would  order  It  transferred.  On  the  subject  of  an  abandonment  by  appel- 
lant and  Talbutt  the  evidence  is  all  one  way.  In  truth,  it  is  not  contended, 
seriously  in  the  argument  for  appellant  that  he  had  not  abandoned  the  con- 
tract. It  was  not  an  abuse  of  discretion  by  the  trial  judge  to  decide  that, 
question  himself,  and  to  send  the  question  of  damages  to  the  jury  to  try. 
Tbe  judgment  of  the  court  decreeing  that  appellant  had  abandoned  the  con- 
tract January  1,  1891,  was  not  entered  till  October  24,  IftOS,  although  the- 
judgment  was  in  fact  announced  by  the  court  on  October  17,  IdOS.  Before 
the  orders  of  the  latter  date  were  signed  the  court  amended  them  eo  as  ta 
conform  to  the  facts  stated.  We  see  nothing  in  this  prejudicial  to  appeK 
lant.  or  that  was  beyond  the  power  of  the  couit  to  do. 

Perceiving  no  error  in  the  recoid  the  judgment  is  afSrmed. 
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SGHBOEDER.  &o.  v.  BOHLSEN,  Sec, 

(Filed  January  86,  1906.) 

Leiber  &  LiDooln  and  Bodley,  Baskin  &  Flexner  for  appellante. 

J.  D.  Beed  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Chief  Justice  Hobson  delivered  the  following  response  to  petition  for  re- 
bearing : 

In  the  petition  for  rehearing  counsel  insist  that  the  court  did  not  correctly 
state  in  the  opinion  the  ground  on  which  an  afflrmance  of  the  judgment 
was  asked;  that  their  position  was  not  that  this  was  a  devise  that  failed, 
but  that  their  position  was  that  the  conditions  precdent  named  in  the  ninth 
-clause  of  the  will  gave  only  the  potential  possibility  of  a  legacy  arising 
thereunder,  and  that  these  conditions  not  having  been  fultllled,  there  was 
never  any  such  status  at  law  under  this  clause  as  constituted  a  legacy  in 
fact.  In  other  words,  they  say  that  the  clause  of  the  will  as  to  Joseph 
Schroeder  made  a  conditional  gift  depending  for  its  ripening  into  a  legacy 
upon  conditions  precedent  that  had  to  happen  before  it  could  have  any  exist- 
ence as  a  legacy,  and  that,  therefore,  the  twelfth  or  residuary  clause  of  the 
will  became  effective  just  as  if  the  ninth  clause  had  never  had  a  place  in 
the  instrument  when  Joseph  Schroeder  died  before  the  testatrix  without 
being  restored  to  his  right  mind. 

We  so  understjind  the  position  of  counsel  on  the  original  hearing,  but  it 
seems  to  us  that  the  language  of  the  statute  is  too  broad  to  admit  of  this 
construction.  The  words  are:  "Which  shall  fail  or  be  void  or  otherwise  in- 
capable of  taking  effect."  If  the  woi<d  ''fail"  only  was  used  there  would  be 
more  ground  for  the  position  of  counsel,  but  we  must  presume  that  when 
the  legislature  added  the  words  "or  l)e  voider  otherwise  incapable  of  taking 
effect,"  they  contemplated  not  only  the  failure  of  a  legacy  given  absolutely 
and  without  condition,  but;  intended  to  lay  down  the  rule  that  should  ob- 
tain in  all  cases  where  the  devise  is  void  or  otherwise  incapable  of  taking 
effect.  When  Joseph  Schroeder  died,  iufsane  in  the  lifetime  of  the  testatrix, 
the  devise  to  him  became  void  or  otherwise  inrapable  of  taking  effect  ac- 
cording to  the  ordinary  sense  of  these  words.  The  statute  is  not  to  be 
strictly  construed,  but,  on  the  contraiy,  is  to  be  liberally  construed  with  a 
view  to  promote  its  objects.  (Kentucky  Statutes,  section  4(50.)  The  legis- 
lature obviously  intended  by  the  statute  to  change  the  common-law  rule, 
■and  the  broad  language  employed  covers  conditional  devises  of  no  less  than 
those  which  aie  absolute  where  the  devisee  dies  in  the  lifetime  of  the  testa- 
tor. 

Petition  overruled. 

Whole  court  sitting. 
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HAGER,  AUDITOR  v.  FRANKLIN. 

(Filed  January  25,  1906. ) 

CommoD wealth '8  attoroey  —  GompeDsatioD— Lien  bn  fines  oollected  —  If* 
the  Commonwealth's  attorney  who  prosecuted  a  case  has  received  all  the- 
money  that  is  coming  to  him.  that  is,  $4,000  per  year,  then  his  prior  right  ta 
a  per  cent,  on  judgments  collected  after  he  has  gone  out  of  ofSce  ceases,  ancV 
the  Commonwealth's  attorney  who  is  in  office  when  the  money  is  paid  into, 
the  treasury,  if  he  has  not  received  his  $4,000  for  the  year,  is  entitled  to  the. 
I)er  centum. 

N.  B.  Hays  for  appellant. 

T.  L.  Edelen  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  response  to  petition  for  re^^ 
hearing : 

As  the  law  stood  previous  to  the  adoption  of  the  present  Constitntioi^ 
Commonwealth  attorneys  were  entitled  to  80  per  cent,  of  the  judgments  for- 
fines  and  forfeitures,  and  it  was  held  that  after  judgment  was  rendered  the. 
Commonwealth  attorney  had  a  vested  interest  in  so  much  of  the  judgment. 
as  was  allowed  him  by  law.  (Stone  v.  Riddell,  68  Ky.,  840;  Berry  v.  Shee- 
ban,  87  Ey. ,  434. ) 

As  the  law  then  stood  some  abuses  crept  in,  and  so  much  of  the  judgment- 
as  belonged  to  the  attorney  was  oollected  and  then  little  attention  was  paid 
to  the  collection  of  that  part  of  the  judgment  belonging  to  the  State.  Ta 
remedy  this  defect  it  was  provided  in  section  08  of  the  Constitution  as  to. 
Commonwealth  attorneys  that  "should  any  percentage  of  fines  and  forfeit- 
ures be  allowed  by  law,  it  shall  not  be  paid  except  upon  such  proportion  of 
the  fines  and  forfeitures  as  have  been  collected  and  paid  into  the  State- 
treasury,  and  not  until  so  collected  and  paid."  Pursuant  to  this  provisioi^ 
of  the  Constitution  is  section  134,  Kentucky  Statutes,  which  gives  the  Com- 
monwealth attorney  50  per  cent,  of  fines  and  forfeitures,  but  provides  that. 
he  shall  not  receive  any  part  thereof  from  the  treasury  except  upon  such 
proportion  of  the  fines  and  forfeitures  as  have  been  oollected  and  paid  inta 
the  State  treasury,  and  not  until  so  collected  and  paid.  Section  136,  Ken- 
tucky Statutes,  limits  the  compensation  of  the  Commonwealth  attorney 
from  the  State  treasury  to  $4,000. 

The  purpose  of  the  Constitution  and  section  134,  Kentucky  Statutes,  waa 
not  to  change  the  rule  theretofore  in  force  giving  to  the  Commonwealth 
attorney  a  vested  interest  in  the  judgment  when  he  obtained  one,  but  to  re- 
quire all  the  money  to  pass  through  the  treasury  so  that  the  State's  part  of 
the  judgment  would  be  collected.  There  is  nothing  in  the  statute  to*evinoe 
an  intention  to  make  any  other  change  in  the  law  as  it  was  then  well  under- 
stood, and  Commonwealth  attorneys  under  the  present  statute  who  prose- 
cute a  case  to  judgment  have  a  vested  interest  in  the  judgment  no  less  now 
than  under  the  former  law.  By  the  former  statute  the  county  attorney 
where  he  prosecuted,  aiding  the  Commonwealth  attorney,  was  allowed  a  cer- 
tain percentage  of  the  judgment,  and  he  had  a  vested  interest  in  the  judg^ 
ment  no  less  than  the  (Commonwealth  attorney.     (Stone  v.  Riddell,  68  Ky.,^ 
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^49.)  So  section  188,  KeDtucky  StatDtes,  provides  that  '*iD  all  proaecutioDS 
tn  the  olrcuit  court  when  the  county  attorney  is  present  and  assists  in  the 
prosecution  he  shall  receive  from  the  State  treasury  26  per  cent,  of  all  jodff- 
ments/'  etc.  Under  this  provision  manifestly  only  the  county  attorney  in 
x)fBce  at  the  time  the  judgment  is  rendered  gets  any  interest,  for  if  the  judg- 
ment Is  not  paid  until  he  goes  out  of  ofSoe  his  successor  will  be  entitled  to 
no  pait  of  it,  because  he  was  not  present  and  did  not  assist  in  the  prosecu- 
tion. By  section  17S1,  Kentucky  Statutes,  it  is  provided:  **As  additional 
'Compensation  for  services  in  Commonwealth  cases,  each  circuit  clerk  shall 
receive  from  the  State  treasury  10  per  cent,  of  the  amount  of  all  fines  and 
forfeitures  recovered  in  their  respective  courts  and  paid  into  the  State  treas- 
ury, but  not  until  so  paid  in.'* 

In  this  section  manifestly  the  circuit  clerk  who  does  the  work  in  the  case 
In  which  the  judgment  rendered  Is  entitled  to  the  10  per  cent,  and  not  the 
-clerk  who  is  in  office  when  the  judgment  is  paid,  for  the  allowance  is  made 
to  each  circuit  clerk  as  an  additional  compensation  for  services  in  Common- 
wealth cases,  and  is  to  be  received  out  of  fines  and  forfeitures  recovered  in 
their  respective  courts.  The  money  is  not  to  be  paid  them  until  it  is  paid 
Into  the  treasury,  but  their  rights  are  vested  in  the  fines  and  forfeitures  re- 
covered in  their  courts.  It  can  not  be  presumed  that  the  legislature  in- 
tended to  give  the  county  attorney  and  circuit  clerk  a  vested  right  in  the 
judgments  rendered  and  to  deny  to  the  Commonwealth  attorney,  who  is 
-chiefly  lesponsiblo  for  the  prosecutions,  a  like  interest.  It  is  a  just  principle 
that  he  who  sows  shall  reap,  and  we  should  hot  presume  that  the  legislature 
Intended  to  change  the  former  rule  in  violation  of  this  principle  without  a 
xilear  expression  of  its  will  to  this  effect. 

It  will  be  observed  that  the  State  gives  50  per  cent,  of  the  judgments  to 
the  Commonwealth  attorney,  35  per  cent,  to  the  county  attorney  and  10  per 
-cent,  to  the  cleik,  thus  making  85  per  cent.,  and  leaving  only  16  per  cent,  to 
the  State.  This  shows  that  it  is  not  the  legislative  policy  to  make  money 
tor  the  State  out  of  these  prosecutions,  but  that  the  purpose  of  the  statu t«8  is 
to  collect  the  judgments  that  may  be  rendered  so  that  the  puniFhments  in- 
flicted will  be  enforced,  and  that  this  may  be  done  out  of  the  funds  thus 
brought  into  the  treasury. 

The  salary  of  the  Commonwealth  attorney  is  limited  to  14,000,  and  he  can 
not  receive  out  of  the  treasury  in  any  one  year  more  than  this  amount.  But 
it  is  not  the  purpose  of  the  statute  to  cut  him  down  below  14,000  in  any  one 
7ear,  if  in  this  year  sufficient  fines  and  forfeitures  are  paid  into  the  treasury 
to  bring  him  up  to  that  amount.  In  other  words,  the  Commonwealth  attor- 
ney, who  does  the  work,  has  the  prior  claim  on  the  judgment  which  he  re- 
-covers,  and  if  he  has  not  received  his  14,000  for  the  year  he  is  entitled  to  the 
mone^  when  paid  into  the  treasury,  although  this  may  be  after  his  term  has 
expired. 

On  the  other  hand,  if  the  Commonwealth  attorney  who  prosecuted  the 
-case  has  received  all  that  is  coming  to  him,  his  prior  right  is  out  of  the  way 
and  the  Commonwealth  attorney  who  is  in  office  when  the  money  is  jmid 
into  the  treasury,  if  he  has  not  received  his  14,000  for  the  year,  is  entitled  to 
the  per  centum.  In  this  way  the  statute  holds  out  an  inducement  to  the 
prosecuting  attorney  to  secure  judgments  and  also  to  those  who  are  In  office 
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to  have  unpaid  judgmente  collected.  It  is  not  uDreasonable  that  the^  attor* 
nej  who  collectfl  a  jadginent,  should  be  paid  for  hla  services  and  at  the  eame 
tiaie  the  attorney  who  recovered  the  judgment  Is  also  entitled  to  compensa- 
tion. As  we  said  In  the  Chlnn  case,  the  fees  belong  to  the  ofQce.  The  60  per 
•cent,  of  fines  and  forfeitures  belong  to  the  office  of  Commonwealth  attorney. 
The  Incumbent  of  the  office  can  not  receive  for  his  services  In  any  one  year 
more  than  $4,000;  but  where  he  recovers  judgments  that  are  not  collected 
•during  the  year,  he  may  look  ko  these  when  collected  to  make  up  his  94,000 
in  so  fai  as  he  has  not  received  that  sum  for  his  services  during  the  year  in 
which  the  judgments  were  rendered;  and  if  there  is  a  balance  after  paying 
liim  the  |4,000  for  that  year  arising  from  such  judgments,  it  may  be  applied 
to  pay  his  salary  for  the  year  in  which  the  money  is  paid  into  the  treasury, 
or  the  salary  of  the  incumbent  of  the  office  at  the  time  the  money  is  paid 
into  the  treasury,  if  there  has  been  a  change  in  the  office.  The  attorney 
who  has  n  Judgment  collected  and  paid  Into  the  treasury  should  be  paid  for 
his  services,  and  while  he  can  not  have  priority  over  the  attorney  who  re- 
covered the  judgment,  there  is  no  reason  why  what  is  left  of  the  60  per  cent, 
belonging  to  the  office  should  not  be  applied  to  his  salary  after  the  other 
attorney  has  received  his  94.000.  The  language  of  the  statute  is:  "No  Com- 
inonwealth's  attorney  shall  be  paid,  or  receive  as  compensation  for  his  ser- 
vices as  such  officer,  for  any  one  year,  from  the  State  treasury,  more  than 
f 4,000."    (^^ection  125,  Kentucky  Statutes.) 

The  ooly  limitation  is  that  the  Commonwealth  attorney  shall  not  receive 
lor  big  services  for  any  one  year  more  than  f4,000.  It  was  not  designed  to 
•cut  him  down  below  14.000  because  the  money  that  ought  to  have  been  paid 
in  one  year  was  paid  in  the  next;  nor  was  It  designed  to  abrogate  the  rule 
so  long  in  force  that  the  attorney  recovering  the  judgment  was  entitled  to 
look  to  the  percentage  belonging  to  the  office  for  his  compensation  for  his 
services. 

The  opinion  heretofore  delivered  is  extended  as  above  indicated,  and  the 
petition  for  reheariug  is  overiuled. 


JONES  V.  CRAWFORD. 

(Filed  January  £6,  1905. ) 

Homesteads— Marriage  of  infant  homesteader— Under  Kentucky  Stat- 
utes, section  1707,  providing  that  **tbe  homestead  shall  be  for  the  use  of  the 
widow  *  ^  *  and  the  unmarried  infant  children  of  the  husl^and,  *  *  • 
iiut  the  termination  of  the  widow's*  occupancy  shall  not  affect  the  chil- 
dren,'' *  •  *  where  an  infant  who  occupies  a  homestead  under  said  act 
iuarrle.4,  it  thereby  becomes  a  member  of  another  or  new  family,  and  ita 
right  to  the  homestead  ceases. 

W.  B.  Moody  for  appellant. 

Turner  &  Turner  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 
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The  queetion  presented  for  decision  by  this  appeal  is  whether  a  homestead 
riffht  under  the  statute  which  had  become  vested  in  an  infant  daughter  of 
the  land  owner  is  divested  by  her  marriage  during  her  minority. 

By  statute  (section  1702,  Kentucky  Statutes)  there  is  exempted  to  the 
debtor  with  a  family,  who  is  a  resident  of  this  Commonwealth,  land  occu- 
pied by  him  not  exceeding  11,000  in  value,  which  can  not  be  subjected  with- 
out  his  consent  to  sale  for  his  debts.  This  right  of  homestead  exemption 
belongs  to  the  debtor  who  is  a  head  of  the  family,  and  attaches  to  such  of 
his  real  estate  as  may  have  been  selected  and  is  occupied  by  him  for  thai 
purpose.  Upon  the  death  of  such  homesteader,  by  section  1707,  Kentucky 
Statutes,  it  is  provided:  "The  homestead  shall  be  for  the  use  of  the  widow 
so  long  as  she  occupies  the  same,  and  the  unmarried  infant  children  of  the 
husband  shall  be  entitled  to  a  Joint  occupancy  with  her  until  the  youngest 
child  arrives  at  full  age.  But  the  termination  of  the  widow's  occupancy 
shall  not  affect  the  children. "    ♦    ♦    * 

But  for  section  1707,  upon  the  death  of  the  homesteader,  his  property  would 
at  once  pass  to  his  heirs  at  law  or   devisees,  subject  to  the  rights  of  cred- 
itors, without  any  right  to  the  widow  or  minor  children  to  occupy  it,  save 
as  they  might  take  as  heirs  at  law  or  devisees,  which  would  give  minors  no 
claim  superior  to  or  different  from  that  of  major  heirs.    It  is  competent  for 
the  legislature  to  remove  from   liability  for  debts  such  portion  of  the  debt- 
or's estate  as  may  be  needful  to   sustain  his  family.    It  tends  to  keep  the 
family  together,  to  keep  them  from  want,  and  is  in  hamony  with  the  public 
policy  to  encourage  the  malntainance  of  the  institution  of  the  home.    This 
policy,  though  varied  in  many  of  its  features,  is  now  a  universal  one  in  this 
country.    It  would  be  incomplete  and  fall  short  of  its  wise  and  humane 
purpose  did  it  not  extend  to  the  widow  and   infant  children  of  the  debtor 
after  his  death.    Every  reason  that  existed  before  upon  which  it  could  rest 
continues  with  Increased  force  after  the  death  of  the  debtor.    This  right  or 
privilege  of  homestead  exemption   is  a  creature  of  the  statute.    Its  bene- 
ficiaries can  take  only  what  the  statute  has  given  them,  and  upon  the  term» 
named  in  the  act.    The  heirs  at  law  have  no  title  during  their   anoestor's 
life   to  his  property.     Upon  his  death  they  take  simply  what  the  law  givea 
them,  and  subject  to  the  terms  imposed  by  law.    There  is  no  inherent  nat- 
ural right  of  inheritance.    So  when  the  legislature  created  the  privilege  of 
homestead  exemption  in  favor  of  a  householder,  and  continued  it  after  his 
death  for  certain  members  of  his  family,  it  was  competent  for  the  law- 
making body  to  select  those  members  whose  interests  and   whose  relation  to 
society  were  such  as  to  bring  them  within  the  public  policy  treated  of  by  the 
enactment,  and  who  should  for  these  reasons  be  favored  by  the  statute.    It 
was  likewise  competent,  and  perhaps  necessary,  to  provide  in  what  contin- 
gencies the  right  so  conferred  might  be  lost  or  otherwise  terminated.    The 
widow,  by  abandonment  of  the  homestead,  and  the  children  upon  reaching 
majority,  lose  their  rights  in  the  homestead  as  a  homestead.    The  unity  of 
the  family— of  the  one  family— of  the  deceased  owner  is  looked  to.     When 
the  widow  abandons  the  homestead,  as  by  remarrying  and   removing  per- 
manently from  it,  she  is  no  longer  regarded  by  the  law,  for  the  purposes  of 
the  application  of  the  benefits  of  this  statute,  as  a  member  of  that  family. 
When  an  infant  child  reaches  his  majority,  he,  too,  is  no  longer  a  member 
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of  the  decedent's  remaining  **familyt"  within  the  contemplation  of  the 
statute.  If  an  infant  child  marriesj  it  thereby  becomes  a  member  of  another 
family,  that  of  hiF,  or  her  own,  a  new  family,  the  head  of  which  would  be 
entitled  to  ^liis  or  her  own  homestead  exemption  as  such  bend  of  a  family. 

By  marriage  the  infant  does  not  bring  the  spouse  into  the  old  family  as 
a  member  of  it  in  law. 

Counsel  for  app3llee  argue  that  an  infant  is  incapable  of  contracting  or 
of  waiving  his  or  her  legal  rights  by  conduct:  that  ns  appellee's  right  to 
occupy  the  homestead  in  this  case  had  once  attached,  her  subsequent  mar- 
riage during  her  infancy  could  not  waive  that  right  because  she  was  then 
under  the  disability  of  iijfancy.  But  it  must  be  remembered  that  the  dis- 
ability of  infancy,  as  discussed  in  law,  is  a  status  created  by  the  law,  and 
may  be  subject  to  limitations  or  exceptions  by  the  law  makers.  The  stat- 
ute under  investigation  is  an  exception  by  legislation  to  the  general  rule 
of  law  regarding  the  disability  of  infants.  Under  it  the  infant's  act,  whereby 
he  is  removed  from  the  class  who  may  claim  the  benefits  of  the  statute,  is 
what  was  contemplated  by  the  legislature,  and  was  made  a  condition  con- 
current to  the  enjoyment  of  the  statutory  privileges. 

The  judgment  nf  the  circuit  court  is  reversed  and  cause  remanded  for  pro- 
ceedings not  inconsistnt  herewith. 


THE  LOUISVILLE   &   EASTERN    R.  R.  CO.  v.  POULTER'S  ADM'R. 

(Filed  January  S6,  1Q05. ) 

1.  Change  of  venue— Unless  application  be  made  at  the  appearance  term 
a  iMirty  Is  not  entitled  to  a  change  of  venue,  where  he  failed  to  give  ten 
days'  notice  to  the  opposite  party  of  his  intended  application  therefor,  or 
failed  to  file  a  verified  petition  accompanied  by  the  affidavits  of  two  credible 
housekeepers  of  the  county. 

2.  Undue  influence  of  counsel— A  party  is  not  entitled  to  a  change  of 
venue  by  reason  of  the  alleged  undue  influence  of  the  counsel  of  his  ad- 
versary in  the    "community"  where  the  trial  is  to  be  had. 

3.  Master  and  servant— Injury  to  servant— Falling  of  defective  scaffold- 
Contributory  negligence — Question  for  jury— Where  an  employe  was  killed 
by  the  falling  of  n  defective  scaffold  erected  by  the  master  and  used  by  the 
servant  in  the  building  of  a  depot,  there  being  conflicting  evidence  as  to  the 
servant's  knowledge  at  the  time  of  its  defective  condition,  it  was  a  question 
for  the  jury  to  determine  whether  the  servant  was  guilty  of  contributory 
negligence  in  using  it,  under  proper  instructions  of  the  court. 

4.  Peremptory  instruction— The  giving  of  a  peremptory  instruction  to  find 
for  the  defendant  is  Impioper  where  there  is  any  evidence  to  support  a  ver- 
dict for  the  plaintiff. 

5.  Errors  not  excepted  to— This  court  can  not  consider  any  alleged  im- 
prox>er  remarks  made  by  the  trial  judge  to  appellant's  counsel  in  the  bearing 
of  the  jury  unless  it  is  shown  by  the  bill  of  exceptions  to  have  been  ex« 
cepted  to  at  the  time. 

£.  B.  Atkinson,  O'Neal  &  O'Neal  and  D.  H.  French  for  appellant. 

L.  W.  Gates,  B.  F.  Peak  and  S.  E.  DcHaven  for  appellee. 

vol.  27—13 


194  THE  L.  ft  E.  B.  B.  00.  V.  POULTEB^S  ADH'B. 

Appeal  from  Oldham  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  Andre^v  M.  Sea,  as  administrator  of  the  estate  of  Henry 
Poulter.  deceased,  obtained  in  Che  Oldham  Circuit  Court  a  verdict  and  judg- 
ment against  the  appellani;,  the  LouisTllle  &  Eastern  R.  R.  Co.,  for 
^4«000  in  damages  for  the  death  of  his  intestate,  caused,  as  alleged  in  the 
jpetition,  by  the  falling  of  a  defectively  constructed  scafFold  used  by  appel- 
Hant  in  erecting  a  depot  at  Beard's  Station,  the  intestate  being  at  the  time  of 
^his  death  a  day  laborer  and  general  helper  in  the  work  of  erecting  the  depot 
•  by  employment  of  appellant. 

As  to  the  manner  of  his  death,  it  was  averred  in  the  petition  that  whilc-be 
was  assisting  other  employee  of  appellant  in  placing  in  position  for  being 
-  ikttached  to  the  depot  building  a  large  bracket  of  dUO  pounds  weight,  and 
necessarily  standing  upon  the  scaffold  for  that  purpose,  that  Etrncture  broke 
•«nd  fell,  thereby  precipitating  the  intestate  to  the  ground,  and  causing  the 
Jbeavy  bracket  to  fall  upon  him  and  fracture  his  skull,  of  which  he  shortly 
•4ihereafter  died. 

It  was  further  averred  in  the  petition  that  the  scaffold  was  negligently 
•«nd  improperly  constructed  by  appellant's  servants  of  defective  and  unsuit- 
•able  material  and  in  such  a  negligent  and  unskillful  manner  that  when 
•completed  it  was  unfit  and  dangerous  for  use  by  appellant's  workmen,  and 
^hat  its  defective  and  dangerous  condition  was  known,  or  by  the  exercise  of 
t)rdinary  care  could  have  been  known,  to  appellant  and  its  other  servants  at 
'  work  upon  the  depot,  but  was  unknown,  and  by  the  ezercibe  of  suoh  care 
^•cuuld  not  have  been  known,  to  theinteetate.  The  answer,  by  specific  denial, 
iput  in  issue  the  affirmative  matter  of  the  petition,  pleaded  contributory 
'Oegligence  upon  the  part  of  the  intestate,  and  that  he  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  of  the  unsafe  condition  of  the 
scaffold,  if  it  was  unsafe,  before  he  got  upon  i4. 

The  affirmative  matter  of  the  answer  was  controverted  by  reply,  and  upon 
'the  issues  th^js  formed  the  parties  were  put  upon  trial  and  proof  with  the 
result  stated  in  the  outset  of  the  opinion.  Numerous  errors  were  assigned 
t)y  appellant  in  support  of  its  motion  for  a  new  trial,  but  they  were  regarded 
i|}y  the  lower  court  as  insufficient;   consequently   a  new  trial  was  refused. 

One  of  the  grounds  for  a  new  trial  was  that  the  court  erred  in  overruling 
appellant's  motion  for  a  change  of  venue  and  continuance.  The  case  was 
^ried  before  a  special  Judge  because  the  regular  judge  was  of  counsel  for  ap- 
pellee under  a  contract  of  employment  made  before  his  election.  The  affi- 
•davit  of  appellant's  agent  in  Oldham  county  was  filed  in  support  of  the 
^motion  for  a  continuance  and  change  of  venue,  in  which  it  was  stated  that, 
owing  to  the  undue  influence  of  appellee's  attorney,  the  regular  judge  of 
4he  court,  appellant  could  not  have  a  fair  trial  in  the  "community;"  that 
the  attorney  mentioned  was  elected  judge  of  the  court  in  which  the  action 
was  then  pending  at  the  preceding  November  election  and  had  acted  as 
Judge  of  such  court  during  the  term  then  in  progress  until  the  day  before 
the  calling  of  this  case  for  trial,  and  that  on  the  first  day  of  the  term  the 
attorney,  as  judge  of  the  court,  in  charging  the  grand  jury  made  to  that 
4Mdy,  in  the  hearing  of  the  members  of  the  petit  jury,  summoned  for  the 
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term,  certniD  improper  and  inflammatoiy  statemeote  in  regard  to  oorpora- 
tioDS  and  the  directors  of  corporations,  which  are  set  out  in  the  afSdavit, 
and  that  the  members  of  the  petit  jury  would  naturally  be  unduly  influ- 
enced by  such  language  from  the  Judge  of  the  court,  and  thereby  prejudiced 
•against  appellant  in  the  trial  of  its  case. 

The  answer  of  appellant  had  been  filed  at  the  preyious  term  of  the  court 
«t  which  term  the  cause  was  continued.  The  motion  for  a  change  of  venue 
-and  continuance  was  not,  therefore,  made  at  the  appearance  term,  but  at 
the  second  term  of  the  court  after  the  institution  of  the  action,  and  not  in 
€act  until  the  case  was  called  and  both  the  parties  had  announced  ready  for 
trial. 

Section  1094,  Kentucky  Statutes,  provides:  •  •  ♦  *'A  party  to  any  oivil 
proceeding,  triable  by  a  jury  in  a  circuit  court,  may  have  a  change  of  venue 
when  it  appears  that  owing  to  the  undue  influence  of  l^is  adversary  in  the 
county,  or  to  the  odium  which  attends  himself,  or  his, cause  of  action  or  de- 
fense, he  can  not  have  a  fair  trial." 

Sectipi^  1006  provides  ''before  an  order  for  a  change  o|  venue  shall  be 
made  tqn  days'  notice  shall  be  given  to  the  party."  •  r 

Section  l(i06  provides:  ** Application  for  an  order  for  a  change  of  venue 
must  be  made  by  petition,  verified  by  the  afBdavits  of  the  party,  supported 
by  the  affidavits  of  at  least  two  credible  housekeepers  of  the  oounty  in  which 
the  action  is  pending.  The.adverse  party  may  file  aflSdavita  controverting 
the  ground  relied  upon  for  a  change  of  venue,  and  the  court  may  hear  other 
«\idenoe  for  or  against  the  application,  and  shall  exercise  a  sound  discretion 
In  deciding  the  question." 

Manifestly  appellant  did  not  comply  with  the  provisions  of  the  several 
sections  of  the  statute,  supra,  in  the  matter  of  its  application  for  a  change 
fit  venue,  as  it  neither  gave  the  notice,  nor  filed  the  verified  petition  accom- 
panied by^the  affidavits  of  two  credible  housekeepers  of  the  county  required 
therein.  In  filing  the  afil davit  upon  which  the  motion  for  a  change  of 
Tenue  and  continuance  was  based,  appellant  attempted  to  avail  itself  of  the 
privilege  accorded  by  section  1108  of  the  statute,  supra,  which  pzovides:  "At 
the  appearance  term  of  a  civil  suit  if  a  party  desires  a  change  of  venue  he 
shall  state  the  facts  and  reasons  therefor  in  an  afiSdavit,  which  Ehall  be  good 
5)au8e  for  a  continuance,  if  deemed  sufficient  by  the  court,  provided  the  ap- 
plication for  a  change  of  venue  be  made  during  the  term." 

Obviously  appellant  could  not  proceed  under  this  section,  as  it  had  no 
application,  for  the  simple  and  conolueive  reason  that  the  motion  was  not 
made,  or  affidavit  filed,  at  the  appearance  term,  but  at  a  subsequent  term, 
and  after  both  parties*  had  announced  themselves  ready  for  trial,  as  before 
stated.  It  is,  therefore,  evident  that  the  trial  court  did  not  err  in  overrul- 
ing the  motion.  But  if  this  were  not  so,  it  is  further  evident  that  the  affi- 
davit was  insufficient  to  authorize  the  order  asked  of  the  court.  The 
affidavit  set  forth  certain  alleged  intempeinle  r^arks  made  by  one  of  ap- 
pellee's attorneys,  now,  and  at  the  time  of  the  trial,  judge  of  the  Oldham 
Cirooit  Court,  in  charging  the  grand  jury.  If  they  were  uttered  as  stated 
In  the  affidavit,  though  in  the  hearing  of  the  petit  jury,  their  very  intem- 
perateness  doubtless  prevented  them  from  having  a  hurtful  effect  upon  the 
minds  of  the  hearers. 
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While  It  is  in  effect  stated  in  the  affidavit  that  the  remarks  in  question 
were  made  in  the  hearing  of  the  petit  jury,  some  of  whom  wonid  be  taken 
upon  the  jury  to  try  appellant's  case,  it  does  not  appear  from  the  record 
that  any  of  them  in  fact  served  upon  the  jury.  We  think  the  grounds  pre- 
sented by  the  affidavit  insufficient  in  another  respeot.  They  relate  nlone  to 
the  undue  influence  of  appellee's  attorney  in  the  "community"  as  In  the 
way  of  appellant's  securing  a  fair  trial,  whereas  the  statutory  ground  for  a 
change  of  venue  is  the  undue  influence  of  the  opposite  party  in  the  county. 
We  apprehend  it  will  never  be  considered  that  the  great  or  unusual  influence 
or  skill  of  counsel  for  one  of  the  parties  to  an  action  will  authorize  th» 
granting  of  a  change  of  venue  to  the  other  party,  that  his  caw  may  be  tried 
where  the  influence  of  his  adversary's  counsel  would  be  less  powerful.  It 
is  insisted  for  appellant  that  the  court  erred  in  refusing  the  peremptory  in- 
struction asked  by  its  counsel  after  the  introduction  of  appellee's  evidence. 
A  peremptory  instruction  would  not  have  been  proper  unless  there  was  a 
total  failure  of  proof. 

According  to  the  evidence,  the  scaffold,  fay  the  falling  of  .which -appellee'^ 
intestate  lost  his  life,  was  constructed  under  the  Eupervlsion  of  appellant's 
foreman,  Wm.  Goz,  for  the  use  of  the  workmen  engaged  in  erecting  its 
depot.    The  scaffold  consisted  of  three  upright  soantlhiirs  six  feet  west  of 
the  depot,  with  planks,  called  outriggers,  six  by  three  quarter  inches  nailed 
to  each  of  the  upright  scantlings  and  to  the   building,  the  planks  or  out- 
riggers acting  as  a  support  for  the  planks  used  as  a  floor  of  the  scaffold. 
The  floor  of  the  scaffold  was  about  seven  or  eight  feet  above  the  ground. 
The  distance  between  the  north wt<st  corner  upright  of  the  scaffold  to  the- 
middle  upright  was  about  eight  feet,  and  from   the  middle  upright  to  the 
southwest  corner  was  about  fouiteen  feet.    While  the  evidence  was  conflict- 
ing as  to  the  number  of  braces  on  the  scaffold,  there  was  no  conflict  as  to 
the  fact  that  the  middle  outrigger  had  a  knot  in  it,  which  was  about  mid- 
way between  the  end  of  the  outrigger  nailed  to  the  middle  upright  scantling 
and  the  end  nailed  to  the  doorfacing  of  the  depot. 

We  think  the  weight  of  the  evidence  showed  that  the  knot  greatly  weak- 
ened the  outrigger,  which  fact,  in  connection  with  the  further  facts  that  the 
distance  between  the  south  comer  upright  and  the  middle  upright  was  four- 
teen feet,  and  that  the  scaffold  was  defectively  braced,  caused  it  to  give  way 
and  fall.  The  proof  also  conduced  to  prove  that  the  scaffold  as  a  whole  was 
a  frail,  unsubstantial  and  unsafe  structure,  defective  in  material  and  con- 
struction, and  unequal  to  the  task  of  supporting  the  combined  weight  of  the 
200  pound  bracket  and  from  two  to  four  workmen  who  were  required  to  get 
upon  it  to  attach  the  bracket  to  the  depot.  In  brief,  we  think  it  sulBcientlj 
shown  by  the  evidence  that  appellant,  through  its  superintendent,  Cos,  and 
other  pkllled  employes  then  at  work  upon  the  depot,  was  guilty  of  negli- 
gence in  thus  constructing  and  maintaining  the  scaffold,  and  that  it  and 
they  knew  it  to  be  unsafe  and  dangerous  for  use  by  its  employes.  Upon  the 
other  hand,  there  was  evidence  tending  to  show  that  the  intestate  knew,  or 
ought  to  have  known,  of  the  dangerous  construction  of  the  scaffold,  as  be 
gave  some  assistance  in  erecting  it;  that  is.  by  the  orders  of  Goz  he  carried 
to  it  from  an  adjacent  point  about  the  depot  some  of  the  material  used  is 
Its  construction,  and  probably  gave  some  other  assistance  to  those  by  whom 
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It  was  put  up.  It  appeared,  however,  from  the  evidence  that  he  was  a 
plasterer  hy  trade,  and  that  while  he  had  occasionally  done  a  little  rough 
oarpentering,  he  was  pnictieally  without  knowledge  of  or  skill  in  that  trade. 
It  was  for  the  jury  to  determine  from  all  the  evidence  whether  he  was 
enough  of  a  carpenter  to  know,  after  having  given  some  assistance  in  erect- 
ing the  scaffold,  that  it  was  defective  and  dangerous. 

The  sisveral  workmen  of  appellant  testified  that  the  intestate  was  told  to 
-mipport  and  push  the  end  of  the  80G  pound  bracket  that  was  being  adjusted 
to  its  place  on  the  dej)ot  bullying,  In  doing  which  his  proper  place  was  on 
the  floor  of  the  scaffold,  just  behind  one  of  the  workmen  who  had  the  brace 
^n  his  shoulder,  but  that  instead  of  remaining  on  the  scaffold  the  intestate 
CMgllgently  stood  upon  a  ladder  leaning  against  the  scaffold  and  one  of  its 
braces;  that  his  weight  upon  the  ladder  caused  the  brace  to  give  way,  as  it 
was  fastened  with  but  one  nail,  and  that  the  giving  away  of  the  braoe  so 
weakened  the  supports  of  the  scaffold  as  to  cause  it  to  fall.  They  also  testi- 
Hed  that,  in  their  opinion,  if  the  intestate  had  remained  upon  the  floor  of  the 
^oaffold  it  would  not  have  fallen,  and  that  he  had  been  warned  by  the  su- 
^Mntendent  not  to  stand  upSn^he  ladder. 

TTpon  the  other  hand,  two  witnesses  introduced  by  appellee,  Botts  and 
<3aaeyt  testified  to  the  effect  that  the  intestate  was  not  upon  the  ladder  when 
the  scalTold  fell,  but  upon  and  near  the  middle  of  the  floor  of  the  scaffold, 
where  it  was  his  duty  to  be.  Botts  did  not  see  the  scaffold  fall,  but  in  pass- 
ing a  very  short  time  before  it  fell  he  6aw  the  position  of  the  intestate  as 
described,  and  Casey  said  he  saw  the  scaffold  fall,  and  as  accozding  to  his 
testimony,  the  intestate  was  still  on  the  floor  of  the  Ecaffold  and  near  the 
middle  when  it  fell,  it  Is  not  probable  that  he  got  upon  the  ladder  after 
Botts  passed.  At  anj  rat«,  Casey  testified  that  he  saw  the  intestate  when 
the  scaffold  fell,  and  he  was  then  on  the  scaffold,  and  not  on  the  ladder, 
^pon  this  point  there  was,  therefore,  a  conflict  of  testimony,  appellant's 
proof  conducing  to  show  the  scaffold  fell  because  of  the  breaking  of  the 
brace  by  the  ladder  upon  which  the  intestate  was  standing,  and  that  he  was 
negligent  in  thus  standing,  but  the  testimony  of  apipellee  conduced  to  show 
that  the  fall  of  the  scaffold  was  not  duu  to  that  cause,  but  to  its  defective 
-construction  and  inherent  weakness,  and  more  egpecially  by  the  breaking  of 
the  outrigger  containing  the  knot.  If  the  jury  had  believed  appellant's 
testimony  they  would  have  found  that  the  intestate's  death  was  due  to  his 
own  negligence,  but  as  they  found  for  appellee,  they  necessarily  did  so  upon 
the  ground  that  the  evidence  introduced  in  his  behalf  showed  that  his  death 
was  caused  by  thu  negligence  of  appellant's  servants.  As  It  can  not  be  said 
that  there  was  no  evidence  to  support  the  verdict,  the  giving  of  the  peremp- 
tory Instruction  asked  by  appellant  would  have  been  improper. 

We  think  the  instructions  given  by  the  court  were  unobjectionable,  except 
that,  in  one  respect,  they  were  unduly  favorable  to  appellant,  in  that  they 
imposed  upon  the  intestate  the  duty,  equal  and  corresponding  to  that  of  the 
master,  to  know  that  the  scaffold  was  safe  before  going  upon  it.  Such  is 
not  the  law  of  the  case.  Upon  the  contrary,  the  correct  rule  Is  that  the  duty 
'Of  furnishing  reasonably  safe  tools  and  materials  nnd  place  to  work  is  pri- 
marily upon  the  master,  and  that  the  servant  is  under  no  duty  to  discover 
4uch  defects,  and  unless  he  knows  of  their  existence,  or  they  were  patent 
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and  obvious  to  a  person  of  his  ezperienoe  and  understand ing,  he  will  not  b» 
precluded  from  a  recovery  for  injury  resulting  from  the  failure  of  the  mat- 
ter to  perform  the  primary  duty  referred  to. 

This  rule  has  been  repeatedly  approved  by  reoent  decisioos  of  this  oonrl 
(Phisterer  v.  Peter  &  Co.,  96  Ey.  Law  Rep.,  1606,  and  cases  therein  cited. > 
It  follows,  therefore,  that  the  authorities  relied  on  by  counsel  for  appellant 
are  not  in  point.  The  reoord  does  not' show  the  alleged  improper  statement 
claimed  to  have  been  made  by  the  trial  judge  to  appellant's  counsel  in  the 
hearing  of  the  jury,  or  that  an  exception  was  taken  thereto,  oonseqnently^ 
we  have  been  unable  to  consider  it.  We  are  also  unable  to  see  that  any 
ruling  of  the  court  upon  the  admission  or  rejection  of  erldenoe  was  preja- 
dicial  to  the  appellant.  Nor  was  there  error  in  the  refusal  of  the  court  U^ 
give  the  lustructionB  asked  by  counsel  for  appellant. 

Wherefore,  the  judgment  is  affirmed. 


BUEY'S  ADM'X  v.  CHESS  &  WYMOND  CO. 
(Filed  January  26.  1905— Not  to  be  reported.) 

1.  Damages— Negligence— In  this  action  the  evidence  showing  that  the  de- 
ceased told  the  foreman  that  his  machine  was  out  of  level,  and  needed  new 
appliances;  that  he  made  the  repairs  the  night  before  the  accident,  and  that 
when  he  went  to  oil  it  he  took  the  precautions  to  keep  the  belt  from  run- 
ning over  on  another  pulley  so  It  would  not  be  started,  show  that  he  was 
conscious  of  the  danger  he  was  in,  and  this  being  true  his  death  was  the 
proximate  result  of  his  own  negligence. 

2.  Same— Master  and  servant— It  is  the  duty  of  the  master  to  furnish  the 
servant  with  reasonably  gafe  machinery  for  his  work.  Not  that  such  ma- 
chinery may  not  be  dangerous  in  its  use,  even  when  properly  used,  but  It 
must  be  in  reasonably  fit  condition  for  the  use  in  which  it  is  employed,  and 
must  be  kept  Id  reasonable  repair.  The  servant  is  not  bound  to  increase  the- 
hazard  of  his  employment  by  working  at  machinery  or  with  tools  In  unfit 
condition,  but  where  he  knows  of  the  danger  and  continues  without  com- 
plaint, or  without  bringing  it  to  the  master's  attention,  he  assumes  for  the- 
time  the  increased  hazard  in  addition  to  the  ordinary  risks  of  his  employ- 
ment. 

Bingham  &  Davies  for  appellant. 

O'Neal  8s  O'Neal  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Dlvi" 
sion. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  operates  a  cooperage  plant.  Edward  Buey  was  an  employe  in  the- 
plant.  He  operated  a  machine  used  to  flare  the  steel  hoops  to  be  placed  on 
barrels.  He  had  worked  in  that  factory  for  about  thirteen  years,  and  at 
that  machine,  or  one  like  it,  for  about  seven  years.  The  propelling  power 
was  imparted  to  the  machine  from  a  general  shaft  above  by  means  of  a  belt 
operating  from  it  to  a  pulley  attached  to  the  machine.  There  wen  twa 
pfulleys  attached  to  the  shaft  of  the  machine,  one  stationary  in  Its  position 
on  the  shaft  and  the  other  loose.    The  power  was  detached  from  the  maohln^ 
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hy  eblfting  the  belt  from  the  stationary  pulley,  by  which  the  machine  wa» 
ran,  to  a  loose  pulley  adjoioing  it,  a  oommou  mechanical  device. 

Unless  the  machine  was  set  level  the  belt  would  not  stay  on  the  more  ele- 
vated pulley  when  they  were  in  motion,  but  would  slide  on  to  the  lower* 
one.    This  unlevel  condition  of  the  machine  might  be  produced  either  by  a. 
sagging  of  some  part  of  the  foundation,  or  by  the  wearing  of   the  bf^bbit^ 
metal  bearings  in  the  journals  acoommodatlng  the  shafting  of  the  machine. 
It  was  the  ptraotice  in  appellee's  factory  to  overhaul  these  machines  at  Inter* 
vals  and  re-adjust  their  levels,  and  make  other  repairs  if  needed.    It  was  the- 
duty  of  Bdward  F.  Buey  to  report  the  condition  of  his  machine  to  the  fore* 
man  of  the  shop  when  it  became  out  of  fix.    He  also  repaired  it  at  th»- 
direction   of  the  foreman.    On   Thursday  before  the  accident  by  which  h»- 
was  injured  and  lost  his  life  he  reported  to  the  foreman  that  his  machiud' 
needed  new  babbitt  metal ;  that  it  was  unlevel.    The  nece4ssary  material  we» 
furnished  him  to  make  the  repairs  indicated  by  bis  information,  and  he  and 
his  brother,  also  a  workman  in  the  plant,  and  who  has  since  been  made  a 
foreman,  set  to  repair  it.    They  did  repair  it  that  night.    No  further  com* 
plaint  was  made  of  it  before  the  accident.    On   the  following  Saturday- 
morning,  while  attempting   to  oil  his  machine,  a  part  of  decedent's  duty,, 
he  shifted  the  belt  from  the  stationary  to  the  loose  pulley  in  order  to  stoj^ 
the  machine  so  as  to  get  at  its  i>arts.    He  placed  a  block  of  wood,  about  on» 
inch  thick  and  one  foot  long,  between  the  cogs  of  the  machine  so  as  to  pre-<- 
vent  its  starting  up  if  the  belt  should  slip  back   onto  that  pulley.    In  addi- 
tion  he.  with  his  disengaged  band,  sought  to  ward  off  the  belt  from  slip- 
ping back.    Whether  his  hand  was  oaughk  by  the  rapidly  moving  belt,  anci 
bis  equilibrium   lost  by  it,  is  not  clear,  but  at  any  rate  be  was  thrown,  or 
stumbled  and  fell,  violently  striking  his  head  and  inflicting  a  fatal  wounds 

In  this  suit  by  his  administratrix  against  his  emplojerto  recover  the  dam- 
ages because  of  hie  death  it  is  charged  that  he  was  injured  and  killed  by  try- 
ing to  handle  a  dangerous  machine,  which  was  out  of  repair,  and  unfit  for  the> 
use  for  which  it  was  being  employed,  which  conditions  were  known  to  the- 
master,  or  could  have  been   discovered   by  it  with   ordinary  care,  and  thatk- 
they  were  unknown   to  him,  and   could   not  have   been  discovered   by  hina 
with  ordinary  care.     At  the  close  of  the  plaintilT's  evidence  the  trial  courts 
peremptorily  instructed  the  jury  to  find  for  the  defendants.    The  grounds  or 
the  court's  action  are  set  forth  in  the  charge  be  gave  the  jury  in  grantinit- 
the  motion.    It   was   found  by  ttie  court  that  there  was  some  evidence  that- 
the  machine  was  out  of  repair,   was  unlevel,   and  unusually   dangerona- 
because  of  that  fact,  and  that  the  master  knew,  or  by  the  exercise  of  or- 
dinary care  might  have  known,  of  the  fact  in  time  to  have  avoided  the  in- 
jury.   The  court  also  found  that  there  was  some  evidence  to  go  to  the  jury- 
that  decedent  was  injured  as  the  proximate  result  of  the  defects  in  the  ma- 
chinery.   But  the  court  found  that  plaintifi's  own  evidence  showed  that  her^ 
decedent  was  aware  of  the  unsafe  condition  of  the  machine,  and  of  its  dan- 
ger to  him  in  continuing  to  use  it  while  in  that  condition.    Because  of  the- 
fact  last  stated  the  court  granted  the  motion  for  the  peremptory  instruction. 
Counsel  for  appellant  do  not  criticize  the  circuit  judge's  statement  of  th&- 
law  governing  the  case,  but  claim  that  the  facts  found  by  the  court  did  not. 
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exist,  or  at  least  were  not  shown  to  exist;  and  that  whether  they  did  or 
Dot,  was  A  fact  to  be  found  by  the  Jury. 

Before  going  further  into  the  trial  court's  finding  of  the  fact  we  will 
state  shortly  the  law  which    should  have  been  applied.    It  is  the  duty  of 
the  master  to  furnish  his  employes  reasonably  safe  machinery  with  which  to 
work.    Not  that  machinery  furnished  may  not  be  dangerous  in  its  use,  even 
when  properly  used,  but  it  must  be  in  reasonably  fit  condition  for  the  use 
In  which  it  is  employed.     It  must  be  kept  in  reasonable  repair.    The  mas- 
ter's-duty  extends  to  setlfig  that  the  machinery  is  in  that  condition  of  re- 
pair, and  consequently  he  must  use  reasonable  endeavor  to  keep  himself 
informed  of  the  condition.    This  the  master  may  do  by  requiring  the  ser- 
vant in  charge  of  the  machine,  where  he  is  competent  to  do  so,  to  ascertain 
Its  condition,  and  to  report  it  to  the  master,  or  to  the  superior  in  change, 
and  who  represents  him.    The  servant  is  not  bound  to  increase  the  hazard 
of  his  employment  by  working  at  machinery  or  with  tools  in  unfit  con- 
dition.   By  bringinn  the  fact,  where  it  is  known  to  the  servant,  to  the  mas- 
ter's attention,  the  defects  can  be  remedied  by  the  one  in  aothorlty,  or  the 
servant  be  absolved  from  the  increased  risks  incident  to  their  use,  if  the 
danger  is  not  such  as  that  none  but  a  reckless  person  would  oontiixue  their 
use  in  that  condition.    When,  however,  the  servant  actually  knows  of  the 
imperfection,  and  of  the  danger  it  involves  to  him,  and  continues  without 
complaint,  or  without  bringing  it  to  the  master's  attention,  he  assumes  for 
the  time  the  increased  hR7.nrd  in  addition  to  the  ordinary  risks  of  bis  em- 
ployment.   The  law  requires  the  master  to  do  what  he  reasonably  can  do 
toward  protecting  his  work  in  employments  dangerous  to  life  or  limb.    But 
employers  are  not  oiTiniscient.     They  can  not  actually  know  the  condition  of 
every  piece  of  machinery  or  tool  at  every  instant  of  Its  use.    The  workman 
who  has  it  in  immediate  charge  has  the  best  opportunity  for  learning  of 
such  defects  as  mny  occur  at  any  moment,  and  are  open  to  his  view.     It  is 
his  duty  to  report  It  so  that  it  can  be  repaired.     If  he  fails  in  that   duty  the 
master  may  or  may  not  be  liable  if  some  other  person  is  injured  by  it,  but 
if  the  neglectful  servant  hiiuFelf  suffers  an  injury  from  it,  the  master  having 
no  knowledge  of  the  situntion,  it  is  a  safe  rule  that  lets  the  negligent  servant 
bear  the  consequences  of  his  own  action. 

Or  if,  in  the  nature  of  his  employment  and  use  of  the  machine  or  tool,  the 
servant  must  learn  of  its  actual  condition,  but  for  his  own  negligence  in 
falling  to  do  hia  duty  knawledg«^  of  the  actual  condition  of  the  thing  will 
be  imputed  to  him  as  if  ho  had  learned,  for  one  ought  not  to  profit  by  his 
own  breach  of  duty.  Appellant's  Intestate  being  dead,  and  not  having  re- 
tained full  conscioustness  after  his  injury,  it  is  said  it  is  impossible  to  say 
just  what  waH  in  his  mind;  and  that  as  it  is  shown  that  the  machine  was 
unfit,  and  that  the  injury  was  caused  by  that  fact,  the  question  of  the  in- 
jured man's  knowledge  was  a  question  of  fact,  to  be  decided  by  the  jury 
upon  all  the  evidence;  that  unless  such  knowledge  was  found  to  have  existed 
in  the  decedent's  mind,  his  estate  is  entitled  to  recover  in  this  case.  Where 
the  plaintiff's  evidence  shows  facts  constituting  prima  facie  a  right  to  re- 
cover, and  shows  in  addition  other  facts  which  defeat  the  right,  it  is  always 
within  the  province  of  the  court  to  direct  a  nonsuit,  for  the  plaintiff  can 
have  no  right  to  recover  at  all  if  all  he  has  proven  be  tme.    If  the   circum- 
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«tanoes  were  SDch  as  that  the  fact  might  have  been  decided  from  them  either 
way,  then  it  was  a  matter  for  the  jury  to  determine  whether  the  disputed 
fact  did  or  not  exist.  But  where  the  oiroumstanoes,  as  shown  by  plaintiff's 
evidence,  all  point  to  one  conclneion,  and  in  fact  established  it  to  the  exclu- 
sion of  others,  the  fact  will  be  treated  as  one  established  and  true  for  the 
purpose  of  the  motion.  For  the  purpose  of  deciding  the  motion  for  peremp- 
tory Instruction,  in  its  nature  a  demurrer  to  the  eyidence.  all  that  the 
plaintiff  has  proven  is  taken  as  true. 

Edward  F..Buey  being  d^ad  and  not  having  flj^ckcn  of  ,the  accident,  it  ii 
incumbent  upon  whoever  tries  the  fact  to  determine  from  the  eircumstancef 
what  his  knowledge  was  at  the  time  of  his  injury.  His  familiarity  with  the 
machine,  and  the  fact  that  he  had  successfully  operated  it  for  many  years, 
tends  to  prove  his  familiar  acquaintance  with  it,  as  well  as  his  actions  at 
the  time  afford  evidence  of  what  he  knew  on  the  subject  of  its  condition, 
and  danger  to  him.  A  powerful  machine,  used  in  rolling  steel  hoops,  pro- 
pelled by  a  tremendous  force,  is  so  obviously  dangerous  to  human  life  and 
limb  that  he  could  not  have  been  ignorant  of  the  fact  at  his  age,  twenty- 
flTe,  and  with  his  experience  and  observation  in  working  at  it.  The  fact 
that  he  told  the  foreman  it  Was  out  of  lert^l,  and  needed  new  babbitt  metal 
for  the  journals,  shows  that  he  was  aware  of  the  needs  and  of  what  to  do  to 
remedy  them.  In  addition,  in  making  the  repairs  on  the  Thursday  night 
before  the  accident  he  and  hi8  brother  discovered  that  the  foundation,  partly 
composed  of  a  wooden  block,  was  decayed  in  part,  by  which  the  machine 
was  allowed  to  sag;  that  he  knew  the  replacing  of  the  babbitt  metal  did  not 
fully  overcome  the  lack  of  perfect  equilibrium  of  the  machine,  is  shown  by 
the  fact  that  when  he  went  to  oil  it  Saturday  morning  he  tcok  the  precau- 
tions indicating  hie  knowledge  that  the  machine  was  not  then  level.  These 
very  precautions,  taken  to  keep  the  belt  from  running  over  on  the  station- 
ary pulley  and  starting  up  the  machine,  show  that  he  was  conscious  of  the 
danger  to  him  if  it  did  start  up  while  he  was  oiling  it.  Besides  all  that, 
the  nature  of  his  employment,  of  his  duty  in  connection  with  the  operation 
of  this  machine,  was  such  that  if  he  did  it,  he  was  bound  to  know  of  the 
very  defects  that  existed.  These  things  being  true,  and  the  master  Imving 
no  other  knowledge  or  notice  of  the  trouble,  as  t\  matter  of  law  decedent's 
injury  and  death  must  be  held  to  be  the  proximate  result  of  his  own  negli- 
gence. 

The  peremptory  instruction  was  proper  and  the  judgment  miist  be  affirmed. 


CAIN,  BY,  &c.  V.  LllUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  January  27,  1905— Not  to  be  reported.) 

Railroads— Putting  paFsenge^  off  at  wrong  station— Damages— Evidence- 
In  an  action  for  damages  for  being  put  off  of  a  train  at  the  wrong  station* 
and  having  to  walk  in  the  night  through  the  sleet  and  cold  to  her  station,  it 
was  competent  for  the  defendant  company  to  prove  by  one  Wilson  and  his 
wife  that  they  invited  the  plaintiff  to  stay  with  them  all  night  at  the  sta- 
tion where  she  was  put  off,  as  she  is  not  entitled  to  recover  for  injuries  she 
could  reasonably  have  avoided,  or  enhance  the  damages  by  her  own  impru- 
dent conduct. 


202  GAIN.  BT,  ftO.  V.  L.  ft  N.  B.  B.  OO. 

Sweeney,  Ellis  &  Sweeney  for  appellants. 

Benjamin  D.  Warfleld,  Wilbur  F.  Browder  and  Reuben  A.  Miller  for  ap- 
pellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Paynter. 

Maud  Cain,  who  sues  by  her  next  friend,  bought  a  ticket  at  Owensboro 
for  Utica,  a  station  on  defendant's  line.  She  boarded  a  train  for  her  des- 
tination, and  as  the  train  approached  Sutherland,  an  intermediate  station, 
it  was  called  out,  and  she  avers  that  the  conductor  told  her  it  was  the  sta- 
tion where  she  was  to  get  off;  thereupon  be  picked  up  her  valise  and  carried 
it  out  for  her,  and  just  as  the  train  was  leaving  she  discovered  the  mistake. 
She  a^ers  that  it  was  a  cold  and  sleety  day  in  February;  that  she  was  com- 
pelled to  walk  to  Utica,  some  miles  distant,  reaching  there  after  dark;  that 
in  going  along  she  fell  through  a  trestle  and  hurt  herself;  that  she  suffered 
physical  pain  and  mental  anguish  in  consequence  of  her  forced  journey  to 
Utica.  She  was  about  fifteen  years  old  at  the  time  of  the  occurrence,  and  it 
was  the  first  time  she  had  been  on  a  train.  The  defendant  denied  the  ma- 
terial allegations. 

The  plaintiff's  testimony  conduces  to  support  the  averments  of  the  peti- 
tion. The  defendant  introduced  two  disinterested  witnesses  who  testified 
that  the  plaintiff  voluntarily  left  the  train  at  Sutherland;  that  she  carried 
her  valise  from  the  train  herself;  that  they  told  her  at  the  time  the  train 
was  pulling  out  that  it  was  not  the  station  at  which  she  desiied  to  ge't  off. 
The  conductor  testified  that  he  had  no  recollection  of  putting  her  off  at 
Sutherland.  But  the  evidence  of  the  two  disinterested  witnesses  was  far 
more  Kitisfactory  than  the  conductor's,  because  they  had  a  distinct  recollec- 
tion of  what  occurred. 

The  court  gave  the  jury  three  instructions.    Nos.  1  and  8  are  as  follows: 

* 'Instruction  No.  1.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  on  the  17th  day  of  February,  1904,  the  plaintiff  parcbased 
a  pnsssenger  ticket  from  the  agent  of  the  defendant,  at  Owensboro,  Ky. ,  for 
transportation  on  one  of  defendant's  passenger  trains,  from  Owensboro  to 
Utica,  a  station  on  defendant's  railroad,  and  she  then  and  there  took  passage 
on  defendant's  passenger  train,  and  beforf^  said  train  had  reached  Utica,  but 
had  only  reached  Sutherland,  a  station  nearer  to  Owensboro  than  Utica,  and 
not  the  point  of  her  destination,  the  agents  or  servants  of  defendant  notified 
her  that  she  had  reached  Utica,  and  she  r»'lied  on  their  statements  as  true, 
and  got  off  the  train  at  Sutherland,  and  did  not  discover  that  Sutherland 
Station  was  not  Utica  Station,  and  could  not  discover  it  in  the  exercise  of 
ordinal^  care  and  caution,  considering  her  age  and  experience  in  traveling, 
and  did  not  discover  that  she  was  at  the  wrong  station  until  the  train  had 
left  her.  and  said  Utica  was  many  miles  from  Sutherland,  and  the  plaintiff 
was  compelled  to,  and  did,  walk  to  Utica  Station,  her  point  of  destination, 
and  suffered  physical  and  mental  pain  therefrom,  and  was  inconvenienced 
and  annoyeil  as  a  direct  and  proximate  result  of  said  walk,  the  jury  should 
find  for  her  whatever  damages  she  sustained,  not  exceeding  $3,500,  the 
amount  claimed  in  the  petition. 

"Instruction  No.  8.  The  court  further  instructs  the  jury  that  if  they  be- 
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Here  from  the  eyldenoe  that  at  the  time  plaintiff  got  off  the  train  at  Snther^ 
land  no  offloer  or  agent  of  the  defendant  company  ordered  or  directed  her 
to  do  so,  or  that  plaintiff  negligently  or  careleaely  got  off  at  said  station, 
and  but  for  her  own  negligence  and  carelesfineBS  she  would  not  have  been 
left  at  Sutherland,  ^j.  that  the  getting  off  of  the  train  by  the  plaintiff  at 
Sutherland  Station  ^Wae  her  own  negligenoe  and  carelessnesB,  then  the  Jury 
should  find  for  the  defendant." 

The  Instrt^otions  given  were  more  favorable  to  the  plaintiff  than  ehe  waa 
entitled  to  have,  but  we  will  not  point  oat  wherein  they  were  more  favor^ 
able,  except  to  the  extent  that  we  deem  it  necessary  in  this  opinion. 

Instruction  No.  1  submitted  to  the  Jury  the  question  as  to  whether  the 
conductor  had  put  the  plaintiff  off  at  Sutherland  under  the  circumstanoea 
claimed  by  her.    The  Jury  found  against  her  on  that  question. 

Instruction  No.  8  denied  her  right  to  recover  if  she  voluntarily  left  th& 
train  at  that  point.  The  conductor  had  no  right  to  suppose  that  she  would 
get  off  the  train  at  a  station  other  than  the  one  for  which  her  ticket  called. 
He  had  the  right  to  presume  that  a  girl  of  her  age  was  possessed  of  sufficient 
intelligence  to  remain  on  the  car  until  her  station  was  called  out.  So  if  she 
left  the  train  voluntarily  at  Sutherland,  the  failure  of  the  conductor  to  dis- 
cover that  fact  and  have  her  to  return  to  the  train  was  not  a  breach  of  duty. 
In  theoase  of  Louisville  &  Nashville  R.  R.  Co.  v.  Jordon,  112  Ky.,  473,  an 
infant  eight  years  old  was  left  at  a  station  other  than  the  one  to  which  it 
was  destined,  and  the  court  said:  '*The  law  required  of  appellant  that  it 
should  exercise  the  highest  degree  of  care  to  safely  transport  appellee  to  her> 
point  of  destination.  But  this  duty  did  not  require  that  appellant's  con- 
ductor should  act  as  a  special  attendant  to  plaintiff  during  the  journey  to 
see  that  she  did  not  leave  her  seat.  He  had  the  right  to  presume  that  the> 
friends  and  relations  of  appellee  would  not  have  consented  to  her  going 
alone  upon  such  a  journey  unless  she  was  possessed  of  sufficient  intelligenco 
to  obey  the  instructions  given  her  to  occupy  her  seat  until  her  destination 
was  reached.  His  duty  was  to  see  after  the  comfort  and  safety  of  the  pas- 
sengers generally  and  not  one  in  particular." 

On  the  trial  of  the  case  the  court  permitted  Wilson  and  his  wife  (the  two 
peraone  whom  we  have  designated  as  disinterested  witnesses)  to  testify  that 
they  invited  the  plaintiff  to  remain  with  them  over  night.  Had  she  done 
BO  she  would  have  escaped  the  consequences  of  the  trip  through  the  cold  ta 
TJtica.  This  testimony  was  competent.  In  the  first  place,  it  was  not  preju- 
dicial to  the  plaintiff  on  the  question  as  to  whether  the  conductor  wrong- 
fully nut  her  off  at  Sutherland,  because  it  did  not  in  the  slightest  degree 
tend  to  prove  that  he  had  not  wrongfully  put  her  off  at  that  point.  Under 
the  Instructions  of  the  court,  notwithstanding  this  testimony,  the  jury  waa 
authorized  to  allow  her  damages  for  her  time  and  suffering  in  coD8equence> 
of  her  trip  to  TJtica.  if  it  believed  the  conductor  had  wrongfully  put  her  off 
at  Sutherland.  It  was  competent  evidence  to  go  to  the  jury,  because  if  a 
prudent  person  under  the  same  circumstances  would  have  accepted  the  in- 
vitation to  remain  with  the  Wilsons,  rather  than  to  have  made  the  trip 
through  the  sleet,  she  is  not  entitled  to  recover  for  injuries  resulting  there^ 
from,  because  she  could  not  be  thus  allowed  to  enhance  her  damages  by  rea- 
son  of  Imprudent  conduct.    The  first  instruction  was  prejudicial  to  the 
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appellee  beoause  It  did  oot  enbmit  this  question  to  the  Jury.  Where  a  pas- 
^nger  la  wrongfully  put  off  of  a  train  in  a  Held  or  woods,  be  has  the  right 
to  go  to  a  place  of  safety,  or  if  it  is  a  reasonable  thing  to  do,  to  proceed  to 
the  place  of  destination,  and  may  recover  damages  proximately  flowing  from 
the  wrongful  act.  If  the  same  passenger  is  put  off  in  a  city  or  town,  oi 
other  place  where  reasonably  comfortable  quarters  may  be  had,  he  would 
not  have  the  right  to  journey  in  bad  weather  over  bad  roadi  to  his  destina- 
tion, which  would  cause  suffering  and  pain,  and  recover  therefor,  for  he 
"would.thus  .produce  an  injury  to  ^limself  which  did  not  proximately  flow 
from  the  wrongful  act.  As  the  vetdlot  was  for  the  defeitdant  we  deem  it 
unnecessary  to  discuss  the  question  of  the  plaintiff's  right  to  recover  for 
luental  suffering,  henoe  we  express  no  opinion  on  the  part  of  instruction 
•No.  1  relating  to  that  question. 
The  Judgment  is  afBrmed. 


FENLEY,  &c.  v.  CITY  OF  LOUISVILLE. 

(Fildd  January  9T,.ig06.) 

Sale  of  land  for  taxes—Life  estate— Remaindermen— Process-  In  a  proceed- 
ing to  enforce  a  lien  on  land  for  city  taxes  listed  by  the  life  tenant,  it  was 
"error  to  sell  the  land  for  the  taxes  primarily  owing  by  the  life  tenant, 
where  process  was  only  served  on  the  owner  of  the  remainder  interest,  al- 
though there  was  an  allegation  that  the  life  estate  was  insufScient  to  pay 
the  taxes.  The  life  tenant  should  have  been  before  the  court,  and  bis  inter- 
est flrst  sold  BO  that  the  remalndeiman  could  protect  himself  by  buying  in 
the  life  estate. 

W.  O.  Harris  for  appellants. 

Henry  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  in  the  Jefferson  Circuit  Court,  Chancery  Divi- 
sion, for  the  purpose  of  recovering  against  Wlllinm  Johnson  and  Mary  E. 
Fenley  and  Oscar  Fenley,  her  husband,  mnnioipal  taxes  for  the  years  1896, 
IKW,  1J^97  and  l^ft8,  on  a  parcel  of  land  57  hy  92  feet,  with  improvements 
thereon,  on  the  southeast  corner  of  Green  and  Floyd  streets,  being  lot  No.  1 
in  block  75  on  the  city  assessor's  maps. 

It  is  alleged  in  tlie  petition  that  the  above  named  persons  were,  on  the  1st 
day  of  September  of  each  of  the  years  1894,  JSWS,  1896  and  1897,  the  owners 
and  holder?  of  the  land  and  improvements  abuve  described;  but  in  each  of 
the  four  paragraphs  it  is  alleged  that  the  land  was  assessed  as  the  property 
of  "William  Johnson,  etc." 

The  original  tnx  bills  for  the  four  years,  authenticated  as  by  law  required, 
are  filed  as  exhibits  with  the  petition,  and  made  part  of  the  pleading. 
These  tax  bills  show  that  the  property  was  assessed  In  the  name  of  William 
•lohnson,  "holder  present  estate."  Process  was  issued  agalnat  all  of  the  de- 
fendants, and  served  on  Mary  E.  Fenley  and  her  husband,  Oscar  Fenley, 
but  not  on  William  Johnson.  No  answer  was  made  by  Fenley  and  wife, 
and   after  the  expiration   of  the  time  allowed    by  law  for  answer  the  case 
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was  submitted,  and  judgment  by  default  entered  against  them  for  tbe  full 
amount  of  tbe  taxes  for  tbe  various  years  as  sbown  by  tbe  bills,  with  ac^ 
crued  interest  and  costs.  It  was  fuitber  adjudged  tbat  tbe  city  bad  a  lien 
upon  tbe  land  and  the  improvements  described  in  tbe  petition,  and  this  was 
enforced,  and  tbe  property  ordered  to  be  sold  by  the  commissioner  for  tbe. 
Eatisfaction  of  tbe  judgment.  This  was  afterwards  done,  and  tbe  city 
became  the  purchaser  for  the  tax  claim  ascertained  to  be  due  it,  t340.99,  al- 
though the  property  was  appraised  at  the  sum  of  14,300.  From  this  judgment 
Fenley  and  wife  have  app«;aled. 

There  seems  to  be  a  substantial  variance  between  tbe  allegations  of  the 
petition  and  the  tax  bills  filed  ns  exhibits,  the  allegations  of  tbe  pleading 
being  that  Johnson  and  Mary  £.  Fenley  were  joint  owners  of  the  land;  but. 
the  tax  bills  show  that  Johnson  was  the  bolder  of  a  life  estate,  with  remain•^ 
der  to  Mary  £.  Fenley.  Section  2990,  Kentucky  Statutes  (charter  of  cities  of 
tbe  first  class),  provides  that  "where  remainders  and  reversions  of  future- 
estate  are  outstanding,  the  holder  of  the  particular  estate  shall  be  assessed 
with  the  words 'holder  of  the  present  estate' added  to  his  name."  *  *  * 
Section  2996  provides,  among  other  things,  tbat  '*eBob  bill  shall  be  autben-^ 
tioated  by  tbe  assessor  by  his  signature,  or  a  stamped  fac  simile  thereof,  and 
when  so  authenticated  it  shall  be  prima  facie  proof  that  all  steps  have  beeik 
taken  to  make  it  a  binding  tax  bill  for  the  amounts  and  purposes  and 
against  the  person  and  proper^  therein  named  or  described."    *    *    * 

The  tax  bills,  therefore,  ns  said  before,  show  that  Johnson  was  the  hold€r> 
of  the  particular  estate,  and  Mary  E.  Fenley  was  remainderman.  The  rule 
is  that,  where  the  allegations  of  a  pleading  are  contradicted  by  the  exhibits 
filed,  the  latter  control.  (Union  Boiler  and  Tube  Gleaner  Go.  v.  Louisville 
Railway  Go.,  86  Ky.  Law  Rep.,  1S8;  Newman's  Pleading  and  Practice,  S62» 
and  cases  there  cited. ) 

The  question,  then,  presented  is  whether  or  not  it  was  error  to  Fell  the 
remainder  interest  for  the  taxes  primarily  due  from  the  bolder  of  the  partic- 
ular estate.  This  very  question  arose  in  Dumesnil  v.  Gity  of  Louisville,  2 
Ky.  Law  Rep.,  4B1,  wherein  it  was  said:  ''In  case  193  the  chancellor,  at  the 
time  tbe  cross  petition  of  tbe  city  was  filed,  had  no  jurisdiction  to  sell  the 
real  estate  for  the  payment  of  taxes,  and,  besides,  if  the  jurisdiction  subse* 
quently  attached,  the  life  tenants  were  liable  for  the  taxes,  and  that  interest 
should  have  been  subjected,  and  not  the  interest  of  the  infants.  The  re- 
mainderman has  neither  rents  or  profits,  nor  the  right  to  enjoyment  of  the 
estate;  and  we  see  no  justice  or  equity  in  having  the  interest  of  tbe  party  in 
remainder  sold  until  the  estate  of  the  life  tenant  is  exhausted.  Nor  will  the 
allegation  that  the  life  estate  is  insuflficient  authorize  a  sale  of  the  remain- 
der. It  must  appear  that  the  life  tenant  has  no  other  property  out  of  which 
the  taxes  could  be  madt^.  The  tenant  for  life  Is  primarily  liable,  and  why 
should  the  chancellor  subject  the  estate  of  the  remainderman  to  the  payment 
of  the  taxes  when  the  party  primarily  liable  is  able  to  pay;  and  especially 
when  those  in  remainder  are  infants  or  married  women,  and  when  no  pos- 
sible injury  can  result  therefrom  to  the  cityf"  (Johnson  v.  Smith,  5  Bush, 
100.) 

As  Johnson  was  not  before  the  court,  no  interest  of  his  passed  under  the 
judgment  or  sale.    It,  therefore,  results  that  the  remainder  interest  alone 
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has  been  sold  to  satisfy  a  claim  for  which  iv  was,  at  fartberest  only  sec- 
ondarily liable.  We  are  not  called  upon  to  decide,  and  we  do  not  decide, 
that  the  city  has  not  a  lien  to  secure  its  taxes  upon  the  fee-simple  estate 
(section  8006,  Kentucky  Statutes);  but  we  are  of  opinion  that,  in  all  fair- 
ness and  justice  to  the  remainderman,  the  holder  of  the  particular  estate 
should  be  brought  before  the  court  and  his  interest  first  sold,  so  that  the 
remainderman  could  protect  himself  by  buying  in  the  life  estate,  and  not, 
as  ill  this  case,  sell  the  remainder  interest  and  leave  the  real  debtor,  the 
holder  of  the  particular  estate,  in  full  possession  of  his  property,  free  from 
any  lien  for  taxes,  that  having  been  paid  off  by  the  sale  of  the  remainder. 
1^0  better  illustration  of  the  injustice  arising  from  the  error  pointed  out  in 
the  sale  of  the  property  in  this  case  could  be  made  than  the  result  of  this 
particular  sale.  The  remainder  interest  in  property  worth  $4,800  is  put  up 
at  public  outcry  and  purchased  by  the  plaintiff  for  the  amount  of  its  debt, 
$840.99;  whereas.  If  the  life  estate  had  been  first  put  up  the  remalndman 
could  have  forced  the  life  tenant  to  buy  in  his  estate,  and  thus  pay  the  taxes 
he  owed,  or  she  could  have  purchased  his  estate,  and,  in  this  way,  paid  the 
city  its  debt,  and  afterwards  owned  the  fee  simple. 
For  the  foregoing  reaeons  the  judgment  is  reversed  for  proceedings  con- 

■ 

sistent  with  this  opinion. 


CARPENTER  v.  CARPENTER'S  TilUSTEK. 

(Filed  January  81,  1906.) 

Wills— Devise  in  trust— Action  to  vacate— Construction  of  will— Extrinsic 
evidence— By  the  will  of  John  B.  Carpenter  the  following  trust  was  created: 
"6.  I  direct  the  share  of  my  son,  £.  A.  Carpenter,  to  be  paid  into  the  bands 
of  a  trustee  to  be  appointed  by  the  Hart  County  Court,  to  be  used  for  his 
benefit  and  to  keep  him  from  want,  but  that  it  be  not  paid  into  bis  hands.'* 
A  trustee  having  been  appointed  under  the  will,  the  cestui  que  trust  has 
instituted  this  action  to  vacate  the  trust,  alleging  that  it  was  made  by  his 
father  under  n  misapprehension  of  plaintiff's  physical  and  mental  condi- 
tion, etc.  Held— That  the  case  at  bar  presents  an  active  trust  where  the 
trustee  has  the  sole  management  and  control  of  the  estate,  and  the  question 
Involved  is  whether  evidence  aliunde  can  be  introduced  to  establish  for  a 
testator  a  motive  for  his  action  when  he  has  expressed  none  in  his  will,  and 
where  his  language  is  perfectly  plain  and  unambiguous.  This  we  hold  can 
not  be  done,  and  the  opinion  of  this  court  in  Webster  v.  Bush,  19  Ky.  Law 
Hep.,  665,  is  no  longer  to  be  regarded  as  authority. 

C.  B.  Larimore,  H.  W.  Curie  and  C.  B.  Dowling  for  appellant 

D.  A.  McCandless  for  appellee. 
Appeal  from  Hart  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

This  action  involves  a  construction  of  the  following  item  of  the  will  of 
John  B.  Carpenter,  deceased : 

**6.  I  direct  the  share  of  my  son,  E.  A.  Carpenter,  to  be  paid  Into  the 
hands  of  a  trustee  to  be  appointed  by  the  Hart  County  Court  to  be  used  for 
his  benefit  and  to  keep  him  from  want,  but  that  it  b  not  paid  Into  bis 
hands. ' ' 
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The  will  of  the  father  was  admitted  to  probate,  and  the  appellee,  Truaz 
Sturgeon,  appointed  trustee  by  the  Hart;  County  Court.  Afterwards  the 
cestui  que  trust  Instituted  this  action  in  the  Hart  Circuit  Court  agalust  his 
trustee,  setting  up  in  his  petition  the  foregoing  item  from  his  father's  will, 
and  alleging,  substantially,  that  for  three  or  four  years  before  his  father's 
death  he  (plaintiff)  had  suffered  greatly  from  paralysis,  and  was  unable  to 
labor  for  his  support,  and  that  his  father,  * 'probably  thinking  or  believing 
that  his  mind  was  impaired,  or  would  become  impaired  by  reason  of  the 
paralysis,  which  this  plaintiff  denies,  and  which  was  a  wrong  conception  if 
it  was  oonoeived  by  his  father  that  his  (plaintiff's)  mind  was  impaired,  or 
would  become  impaired,  by  reason  of  the  severe  stroke  of  paralysis,"  placed 
his  (plaintiff's)  estate  in  trust  as  shown  in  the  foregoing  Item  of  the  will; 
that  since  his  father's  death  his  health  has  so  improved  as  to  render  him 
physically  able  to  prudently  manage  and  control  his  estate,  which  is  now 
withheld  from  him  by  his  trustee,  Truaz  Sturgeon;  and  he  prays  that  the 
trust  be  vacated  and  the  fund  constituting  it  be  turned  over  to  his  hands  for 
management,  etc.  A  general  demurrer  was  interposed  to  this  petition, 
which  was  sustained  by  the  court,  and  the  appellant  declining  to  plead 
further,  was  dismissed. 

This  action  is  based  upon  the  opinion  of  this  court  in  the  case  of  Webster 
V.  Bush,  Trustee,  19  Ey.  Law  'Bep.,  566,'  which  involved  the  construction  of 
a  clause  in  a  will  in  all  respects  similar  in  principle  to  that  at  bar,  in  which 
it  was  held  that  where  a  testator  devised  an  estate  in  trust  for  his  daughter, 
under  the  supposition  that  she  was  of  feeble  mind,  the  court  was  authorized, 
upon  an  allegation  that  the  physical  incapacity  had  ceased  to  exist,  to  try 
this  question,  and  if  it  was  established  by  the  evidence,  to  discharge  the 
trust.  In  that  case  Judge  DuRelle  delivered  a  dissenting  opinion,  which 
contains  an  admirable  exposition  of  the  law,  and  from  v?hich  ^e  adopt  the 
following: 

"With  the  wisdom  or  unwisdom  of  the  clause  above  quoted  from  the  will 
this  court  has  nothing  to  do,  except  in  so  far  as  it  might  shed  lifzht  on  the 
intention  of  the  testator.  If  ambiguity  existed.  There  was  no  ambiguity. 
The  testator  had  the  absolute  and  unconditional  right  to  place  upon  the 
devise  to  his  daughter  the  limitations  which  he  imposed,  and  no  court  has 
a  light  to  assign  to  him  a  motive  for  these  limitations,  and  by  denying  the 
existence  of  a  reason  for  that  motive  create  a  new  will  for  the  testator.  To 
adjudge  that  a  court,  in  construing  unambiguous  language  in  a  will,  may 
surmise  a  reason  in  the  testator's  mind  for  his  clearly -expressed  intent,  and 
then,  upon  evidence  introduced  by  devisees,  denying  the  existence  of  that 
suppositious  fact,  proceed  to  set  aside  the  plain  exi)ression  of  intent,  is  to 
nullify  the  statute  of  wills.  No  trust  could  then  be  so  carefully  guarded  as 
not  to  be  at  the  mercy  of  the  imagination  of  the  chancellor.  » 

"There  can  be  no  doubt  that  this  trust  comes  within  the  class  which  do 
not  vest  a  legal  estate  In  the  cestui  que  trust,  being  a  case  'where  such 
powers  or  duties  were  imposed  with  the  estate  upon  a  donee  to  uses  that  it 
was  necessary  that  he  should  continue  to  hold  the  legal  title  in  order  to  per- 
form the  duty  or  execute  the  power. '  (Perry  on  Trusts,  section  800;  also 
Ibid,  section  906;  Kay  v.  Scates,  78  Am.  Decisions,  299,  and  note.) 

"It  seems  to  be  equally  well  settled  that 'where  the  instrument  is  free 
from  ambiguity,  and  there  is  no  Imperfection  or  inaccuracy  in  its  language* 
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the  testator's  InteDtlon  is  to  be  collected  fiom  the  words  used  bj  him,  and 
parol  evidence  is  not  allowable  for  the  purpose  of  adding  to,  or  explaining. 
Or  subtracting  from  it,  or  to  raise  an  argument  in  favor  of  any  particular 
oonstruotion.  (Phil.  Ev.,  645;  8  Bingham,  244;  Wigram  on  £c.  Evidence, 
65.)  Extrinsic  evidence  of  intention  is  inadmisslblo  for  the  purpose  of  sup- 
plying a  devls3,  or  any  other  material  provision,  omitted  by  mistake,  or  to 
superadd  any  qnnliflcation  to  the  terms  used,  or  to  evince  a  mistake  in 
writing  the  instrument.'    (Stephen  v.  Walker,  8  Ben  Mon.,  609.) 

"It  is  not  necessary  here  to  inquire  whether  the  evidence  Introduced  would 
ba  sufficient  to  justify  a  discharge  of  the  trust  if  the  will  had  provided  that 
it  was  to  continue  only  until  the  daughter  became  competent  to  manage  her 
estate.  The  proposition  here  stated  is  that,  under  the  terms  of  the  will  as 
Written,  no  evidence  can  be  introduced  to  show  what  the  reason  was  for  the 
devise  to  the  trustee,  and  that  that  reason  never  existed,  or  has  ceased  to 
exist.  Tu  do  so  is  to  superadd  a  qualification  to  the  terms  used,  and  by 
parol  to  import  into  the  will  an  intention  which  is  not  there  expressed.  (34 
Am.  State  Reports,  64. ) 

*'It  is  tn  show  by  evidence  aliunde  a  different  intent  on  the  part  of  the 
testator  in  reference  to  the  devise  to  Enphemia  from  that  manifested  by  the 
language  of  the  will. 

"The  rule  was  stated  by  Judge  Simpson  in  Stephen  v.  Walker,  supra: 
'The  inquiry  must  be  confined  to  the  meaning  of  the  words  used,  and  hence 
all  extrinsic  evidence  tending  to  prove,  not  what  the  testator  has  expressed, 
but  what  he  intended  to  express,  is  inadmissible.'  " 

The  question  involved  in  the  case  at  bar  is  not  to  be  confused  with  the 
principle  that  a  dry  or  simple  trust  will  be  vacated  by  the  chancellor  upon 
the  request  of  the  cestui  que  trust.  A  dry  or  simple  trust  is  one  as  to  which 
the  trustee  has  no  duties  to  perfonn,  and  the  cestui  que  trust  has  the  entire 
management  of  the  estate.  It  is  a  simple  separation  of  the  equitable  and 
legal  estates  whiuh  can  be  united  at  the  option  of  the  cestui  que  trust. 
( Wool  ley  V.  Preston,  8*3  Ky. ,  416.)  Nor  is  it  to  be  confounded  with  those 
trusts  which  are  created  upon  a  declared  condition  which  has  passed  away, 
the  reason  ceasing,  the  trust  also  ceasing.  Such,  for  instance,  a  trust  estab- 
lished for  the  benefit  of  a  married  woman,  and  she  becomes  discovert.  In 
that  case  the  trust  will  cease  to  exist  when  the  declared  disability  ceases. 
(Thomas  v.  Harkness,  18  Bush,  23.) 

The  case  at  bar  presents  an  active  trust,  whore  the  trustee  has  the  sole 
management  and  control  of  the  estate,  and  the  question  involved  is  whether 
evidence  aliunde  can  be  introduced  to  establish  for  a  testator  a  motive  for 
his  action,  when  he  has  expressed  none  In  his  will,  and  where  his  language 
is  perfectly  plain  and  unambiguous.  This  we  hold  can  not  be  done,  and 
Webster  v.  Bush  is  no  longer  to  be  regarded  as  authority.  It  seems  to  us  a 
safer  rule  to  leave  intact  this  trust,  the  result  of  loving  foresight  reaching 
into  the  future  to  shield  the  object  of  its  solicitude  after  the  heart  which  It 
inspired  has  ceased  to  beat,  than  to  subject  it  to  the  vicissitude  of  a  judicial 
inquiry,  based  upon  the  careless  opinions  of  witnesses  as  to  the  EafBcieot 
restoration  of  the  beneficiary's  mind  to  warrant  the  nullification  of  the  will 
of  the  donor. 

The  judgment  dismissing  the  i)etition  is  affirmed. 


T^^  K^i^t^cky  I^aW  Reporter 
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COURT  OF  APPEALS  OF  KENTUCKY. 


CITY  OF  LOUISVILLE  v.  LOUISVILLE  SCHOOL  BOARD. 

(Filed  January  27,  1906.) 

1.  Cil7  taxes— Distribution— In t«rest  on  delinqueDt  taxes— While  Kentucky - 
Statutes,  secciou  2981,  provides  that  the  various  named  subdiviflions  of  the 
city  gOTernment,  including  the  schools,  shall  receive  their  proportionate 
part  of  the  tax  bill  after  it  is  collected,  there  is  no  provision  which  in  terms 
imports  that  they  shall  receive  any  part  of  the  interest  accruing  on  delin- 
quent taze&  Each  must  receive  that  which  the  statute  gives  it,  but  they 
have  no  right  to  any  part  of  the  interest  on  the  delinquency  in  the  absence 
of  an  express  provision  of  the  law  governing  the  matter. 

2.  Contemporaneous  construction— The  contemporaneous  construction  of> 
legislation  for  a  long  period  of  time  by  those  charged  with  its  enfoicement . 
is  highly  persuasive  of  the  correctness  of  that  Interpretation,  and  the  city 
council  having  acted  upon  this  construction  of  the  statute  for  n  long  period, 
of  years,  illustrates  the  necessity  of  the  courts  giving  great  weight  to  such^ 
contemporaneous  construction  of  the  statute. 

Henry  L.  Stone  for  appellant. 

Randolph  H.  Blain  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division.. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellee,  the  Louisville  School  Board,, 
against  the  city  of  Louisville  to  recover  what  it  claims  to  be  its  share  of  the 
Interest  collected  by  the  city  on  delinquent  taxes. 

Section  2061  of  the  Kentucky  Statutes  requires  that  the  levy  ordinance  for 
each  year  shall  be  subdivided  as  follows:  **A  levy  for  schools,  a  levy  for  the 
alDking  fond,  a  levy  for  police  purposes,  a  levy  for  the  fire  department,  a 
levy  for  street  and  sewer  cleaning,  a  levy  for  sprinkling  streets,  a  levy  for 
reoonatruoting  streets,  a  levy  for  street  repairs,  a  levy  for  construction  and 
repairs  of  sewers,  a  levy  for  the  house  of  reform,  a  levy  for  charitable  insti- 
tutlona,  a  levy  for  parka,  a  levy  for  library  purposes,  and  a  levy  for  genera^^ 
porpoaea  and  a  deficit  tax.    The  general  council  shall  cause  the  foregoing 
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levies  to  be  made  for  the  purpose  stated  by  an  ordlnaDce  fixing  the  tax  rate 
«aoh  year. ' ' 

Section  S99S,  Kentucky  Statutes,  is  as  follows:  **A1]  tax  bills  uncollected 
In  whole  or  in  part,  and  which  remain  in  the  hands  of  the  tax  receiver  on 
>the  first  day  of  May  succeeding  the  date  on  which  they  were  listed  with  him 
for  collection,  against  any  person  (not  under  che  dit^ibility  of  Infancy,  cover- 
•ture  or  of  unsound  mind)  owning  property  in  his  own  right,  together  with 
^interest  at  the  rate  of  one-half  of  one  per  cent,  for  every  month  or  fraction 
f  a  month  from  date,  shall  be  deemed  a  debt  from  such  person  to  said  ci^, 
-arising  as  by  contract,  and  may  be  enforced  as  such  by  all  remedies  given 
for  the  recovery  of  debt  in  any  court  of  the  Commonwealth  otherwise  com- 
petenc  for  that  purpose,  and  those  bills  assessed  against  an  administrator, 
executor  or  trustee  shall  be  a  charge  against  the  whole  succession  of  trust 
•estates,  and  may  be  enforced  accordingly,  aside,  in  either  case,  from  the  other 
remedies  hereinafter  given.  The  above  rate  of  interest  shall  prevail  until 
tihe  tax  bills  are  merged  in  a  judgment." 

Seotlon  8001  provides  that  where  the  amount  of  the  warrant  for  the  delin- 
><iuent  tax  is  more  than  S300  a  penalty  shall  be  imposed  of  five  per  cent,  on 
4ihe  first  $300,  and  one  per  cent,  on  the  residue,  and  section   8004:  '*The  pen 
<alty  provided  for  herein  shall  go  to  the  tax  receiver  for  the  benefit  of  the 
■city." 

The  contention  of  the  school  board  is  that  the  interest  is  a  part  of  the  tmx, 
•«nd,  when  collected  by  the  city,  the  same  proportion   should  be  paid  to  ap- 
pellee as  is  due  of  the  principal.     On  the  part  of   the  city  it  is  insisted  that 
"the  interest  is  not  a  part  of  the  tax,  and  that  under  the  provisions  of  the 
levy   ordinance  it  is  only  required   to  pay  over  to  each  department  of   the 
^government,  for  whose  benefit  the  annual  levy  Is  subdivided,  Its  proportion- 
•ate  part  of  the  principal  of  each  tax  bill  collected;  and  it  Is  pointed  out  that 
the  city  is  put  to  great  expense  in  collecting  delinquent  taxes,  no  part  of 
which  is  borne  by  the  various  departments  of  government  which  are  bene- 
ficiaries of  the  levy;  that  it  is  more  than  probable  that  the  expense  of  col- 
lection equals  the  interest  received;  that  all  of  this  expense  necessarily  falls 
•upon  the  general  fund,  and,  therefore,  it  is  but  just  that  the  Interest  and 
4>enalty  should  be  passed  to  that  fund  to  cover  the  expense  of  coIlectioD. 

The  city  and  its  various  departments  of  government  are  not  presamed  to 
•deal  with  each  other  at  arm's  length  as  debtor  and  creditor;  whatever  they 
need  for  their  annual  support  it  gives,  varying  the  per  cent,  of  the  levy 
oming  to  each  in  accordance  with  its  necessity.  On  the  part  of  the  school 
t)oard  great  weight  is  given  the  provision  of  section  8004,  that  **the  penalty 
provided  for  herein  shall  go  to  the  tax  receiver  for  the  benefit  of  the  city.'* 
This,  it  is  said,  indicates  that  the  interest  is  to  follow  the  principal,  the 
affirmative  provision,  that  the  penalty  should  go  to  the  city,  negativing  the 
idea  that  the  interest  also  is  to  go  to  it.  And  on  the  surface  of  the  statute 
there  is  some  force  in  this  contention;  but  it  is  overlooked  that  in  the  orig- 
inal tax  law  of  the  city  of  Louisville,  enacted  in  1884,  which  was  substan- 
tially the  same  as  the  tax  law  now  provided  for  cities  of  the  first  class,  that 
which  is  now  called  a  penalty  was  then  called  a  commission,  and  went  to 
the  tax  receiver  for  his  own  benefit.  The  original  act  on  the  subject  in  hand 
is  as  follows:  "Where  the  warrant  calls  for  more  than  $800  it  shall   allow 
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▼e  pte  cent,  commlision  on  tbe  flrgt  $800,  and  only  one  per  oent.  on  tbe 
Tefildne.  *  *  *  For  iseolng  each  warrant  be  (tbe  olerk)  ehall  be  paid  10 
•WBts  by  the  oity,  and  the  commission  provided  for  shall,  when  oollected,  go 
♦o  the  receiver  of  city  taxes. "    (City  Code,  779. ) 

It  will  be  observed  that  this  is  the  language  of  the  present  law,  except 
that  "penalty**  takes  the  place  of  ** commission,"  and  tbe  city,  instead  of 
the  ofDoer,  receives  tbe  money. 

Afterwards  the  law  as  to  the  remuneration  of  the  receiver  of  taxes  was 
changed,  be  being  placed  upon  a  salary,  and  then,  that  there  might  be  no 
doubt  on  the  subject  as  to  who  should  receive  the  penalty,  as  between  the 
•city  and  the  ofDcer,  the  name  of  the  city  as  recipit;nt  was  substituted  for 
that  of  the  oflBcer.  But  then,  as  now,  the  interest  of  one  half  of  one  per 
^ent.  for  eveiy  month,  or  fraction  thereof,  was  claimed  and  kept  by  the  city. 
The  6peci6c  enactment,  that  the  city  is  to  get  tbe  penalty,  was  not  placed 
fh  the  law  to  draw  a  distinction  between  its  right  thereto  and  its  right  to 
the  interest,  but  was  for  the  purpose  of  showing  who  is  entitled  to  the  pen- 
alty, as  between  the  officer  collecting  the  money  and  tbe  city  for  whom  he 
«cte. 

It  is  further  pointed  out  by  the  school  board  that  tbe  statute  changes  the 
old  rule  that  taxes  do  not  bear  interest,  and  that  by  section  SQ96  uncol- 
lected tax  bills  shall  be  deemed  a  debt,  and  beai  int-erest  at  the  rate  of  one- 
balf  of  one  per  cent,  for  each  month  and  farotion  thereof.  But  this  statute 
5>nly  accentuates  the  weakness  of  appellee's  contention.  The  provision  Is 
that  all  delinq  event  tax  bills  * 'shall  be  deemed  a  debt  from  such  persons  (the 
taxpayers)  to  said  city."  *  *  *  It  will  be  observed  that  this  language 
•does  not  import  that  it  is  a  debt  due  in  part  to  the  various  departments  of 
the  municipal  government  for  which  the  tax  levy  is  made,  but  it  is  deemed 
a  debt  due  to  the  city,  and  naturally  the  interest  on  the  debt  goes  to  tbe 
-oreditor.  Tbe  law  provides  that  the  various  named  subdivisions  of  the 
municipal  govemnientahaU  receive  their  proporttgnate  part  of  the  tax  bill 
after  it  is  collected;  but  there  is  no  provision  which,  in  terms.  Imports  that 
they  shall  receive  any  part  of  the  interest  accruing  on  delinquent  taxes. 
Each  must  receive  that  which  the  statute  gives  it,  but  they  have  no  right  to 
«ny  part  of  the  interest  arising  from  the  delinquency,  in  the  absence  of  an 
express  provision  of  the  law  governing  the  matter. 

3trlctly  speaking,  the  appellee  is  not  a  department  of  the  municipal  gov- 
ernment, but  is  an  independent  corporation  having  in  charge  tbe  education 
of  the  youth  of  the  city  of  Louisville,  and  that  city  is  one  of  the  school  dis- 
tricts of   the  State;  but  in  dividing  the  tax  levy  it  is  classed  along  with  the 
-departments  of  the  municipal  government,  and  no  substantial  difference 
-oan  be  pointed  out  between  its  right  to  the  interest  in  question   and  that  of 
the  board  of  park  commissioners,  the  commissioners  of  charity,  or  the  trus- 
tees of  the  public  library.    'We  are  of  opinion  that  on  the  face  of   the  statute 
tbe  claim  of  the  school  board  is  without  foundation ;  but  if  we  were   less 
-certain  of  the  soundness  of  this  conclusion,  we  would  be  controlled  by  the 
long  and  uniform  construction  given  the  law  by  all  the  departments  of  tbe 
munlolpal  government  having  the  matter  in  charge.    As  said  before,  the 
ilsoal  law  of  cities  of  the  first  class,  as  it  is  now  contained  in  the  statute, 
^as  enacted  in  1884.    From  that  time  until  this,  without  question  or  doubt 
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as  to  ite  correotoeBS,  all  of  the  ioterest  arising  on  delinquent  tax  bins  ba» 
been  retained  by  the  oity,  and  passed  to  its  general  fund,  while  tiiat  part  of 
the  principal  dua  appellee  has  been  paid  over  to  it  as  by  law  required. 

The  learned  lawyer  who  drew  the  original  act  was  elected  assistant  city 
attorney  for  the  pnrpose  of  properly  enforcing  it.  The  learned  counsel  who 
now  represents  the  school  board  then  repi-eaented  it,  and  neither  he  nor  the^ 
darftsnian  of  the  act  ever  had  any  doubt  of  the  correctness  of  the  original: 
Interpretation  of  the  law  on  the  question  at  bar.  With  this  interpretation 
before  them,  the  general  assembly  re-enacted  the  act  of  1S84  in  the  charter 
of  cities  of  the  first  class,  thus  adopting  the  original  language  with  regard 
to  the  interest  on  delinquent  taxes,  with  the  practical  construction  given  to 
it  by  the  officers  having  its  enforoement  in  charge.  The  contemporaneoua 
couEtruotlon  of  legislation,  covering  a  long  period  of  time,  by  those  charged 
with  its  enforcement  is  highly  persuasive  of  the  correctness  of  that  interpre- 
tation. Especially  is  this  true  when,  as  above  stated,  that  Interpretation 
has  received  the  seal  of  approval  from  the  legislature  to  the  re-adoption  of 
the  act  without  change,  after  the  construction  has  been  given.  (Fnqua  v. 
The  Auditor,  ante,  46;  Auditor  v.  Gain,  iSfi  Ky.  Law  Rep..  1188;  City  of 
Louisville  V.  Louisville  Water  Co.,  106  Ky.,  764. ) 

The  case  at  bar  fully  illustrates  the  necessity  of  the  court's  giving  great 
weight  to  the  contemporaneous  construction  of  such  statutes  as  that  under 
discussion.  For  a  long  period  of  years  the  city  has  acted  upon  this  ood- 
struction,  the  council  has  made  the  various  levies  for  the  consecutive  years 
since  1884,  based  upon  Its  correctness  and  the  money  that  it  would  produce, 
for  the  support  of  the  several  departments  of  the  city  government.  Each 
year  they  have  decreased  the  amount  of  the  levy  for  the  general  expense- 
fund  for  the  reason  that  it  receives  accretions  from  the  interest  on  delin- 
quent taxes.  All  of  the  annual  fiscal  budgets  for  many  years  past  have  been 
baseii  upon  this  construction,  and  now,  after  the  lapse  of  this  long  period  of 
time,  we  are  asked  to  go  back  and  uproot  all  that  has  been  done  in  thia 
matter,  and  to  affirm  a  judgment  against  the  city  In  favor  of  appellee  for 
the  aggregate  sum  of  t28,460.88,  that  being  the  amount  of  the  interest  due 
to  appellee,  on  Its  construction  of  the  law.  for  the  period  of  five  years  nest 
before  the  Institution  of  this  action,  its  claim  beyond  that  time  being  barred 
by  the  statute  of  limitation. 

We  are  unable  to  adopt  this  view  of  the  statute,  and  for  the  reasons  glTen 
the  judgment  Is  reversed,  with  directions  to  dismiss  the  petition. 


SILVA,  FOR,  &c.  V.  CITY  OF  NEWPORT. 

(Filed  January  81,  1906.) 

Ordinances— Relating  to  more  than  one  subject— Validity— Under  Ken- 
tucky Statutes,  section  8060,  part  of  the  charter  of  cities  of  the  second  class, 
providing  that  "no  ordinance  shall  embrace  more  than  one  subject  and  that^ 
shall  be  expressed  in  the  title,"  an  ordinance  passed  by  the  oounoil  of  the 
city  of  Newport  for  the  furnishing  of  the  city  with  light,  heat  and  power, 
by  means  of  either  gas,  hot  water  or  steam,  relates  to  at  least  three  Bubjeoti» 
and  is,  therefore,  invalid. 

Matt  Herald  and  L.  J.  Crawford  for  appellants. 
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-Jaa.  T.  Thomton  for  city  of  Newport. 

Harvey  Meyers  for  himself  and  associate  bidders. 

Jlppea)  from  Campbell  Glrcnlt  Court. 

OplDien  of  the  oonrt  by  Judge  Barker. 

This  action  was  instituted  in  the  Campbell  Circuit  Court  to  test  the 
Talidity  of  an  ordinance  of  Newport,  a  city  of  the  second  class.  So  much  of 
the  ordinance  as  we  deem  essential  to  the  decision  of  the  question  before  us 
is  as  follows : 

^'ORDINANCE  FOB  LIGHT  FBANCHISE  IN  N£WPOBT. 

"An  ordinance  providing  for  the  letting  at  public  bidding  of  the  fran- 
■chises,  rights  and  prlT lieges  of  entering  in  and  upon  the  streets  and  public 
ways  of  and  in  the  city  of  Newport,  Ky.,  for  the  purpose  of  laying,  main- 
taining and  operating  mains  and  pipes,  with  all  necessary  appendages,  and 
therefrom  to  supply  the  city  of  Newport  and  its  consumers  with  light,  heat, 
fuel  and  power,  by  means  of  either  gas  alone,  or  by  niwins  of  gas  and  hot 
Itatar,  or  by  ueaos  of  gas  and  steam,  or  by  means  of  gas,  hot  water. and 
-steam,  fer  a  term  of  twenty  yeavd  from  the  acceptance  of  the-sucoessful  bid 
theiefor.  and  granting  such  franchise,  rights  and  privileges  to  the  highest 
bidder. 

"Be  it  ordained  by  the  general  council  of  the  city  of  Newport,  Ky.*' 

We  do  not  recall  ever  having  seen  an  ordinance  framed  precisely  like  the 
above.  It  will  be  observed  that  in  the  first  line  it  is  entitled  ''Ordinance 
for  light  franchise  in  Newport,"  and  then  follows,  at  the  place  usually  set 
•apart  for  the  premable  (where  there  is  one),  what  le  nothing  more  nor  less 
than  a  second,  or  more  extended  title,  containing  the  purposes  of  the  pro- 
posed ordinance.  This  is  not  a  preamble,  for  that  le  a  history  or  recltatioii 
-of  the  necessity  for  the  legislation  In  question.  Bouvler  defines  It  as  fol- 
lows: "It  (preamble)  la  no  more  than  a  recital  of  some  Inconvenience,  which 
does  not  exclude  any  others  for  which  a  remedy  Is  given  by  the  enacting 
part  of  the  statute." 

We  conclude  that  all  above  "Be  it  ordained  by  the  general  council  of  New- 
port, Ky.,"  constitutes  the  title  of  the  ordinance.  It  is  apparent  that  the 
title  relates  to  at  least  three  subjects,  to  wit,  the  furnUhlDg  of  the  city 
with  light,  heat  and  power,  by  means  either  of  gas,  hot  water  or  steam,  or 
a  combination  of  these.  Here  are  three  separate  and  distinct  franchises  pro- 
Tided  for  in  one  ordinance. 

Section  9069  of  the  Kentucky  Statutes  (charter  of  cities  of  the  second  class) 
provides,  among  othe^  things,  that  "no  ordinance  shall  embrace  more  than 
•one  subject,  and  that  shall  be  expressed  In  the  title."  As  the  title  and  or- 
finance  under  consideration  contain  more  than  one  subject,  the  whole  la 
wold.     (Hind  V.  Bice,  10  Bosh,  628. ) 

_  * 

The  demurrer  to  the  petition  should  have  been  overruled. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  herewith. 
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MOSELEY  V.  COMMONWEALTH. 
(Filed  January  81.  1905— Not  to  be  reported.) 

In  this  case  a  father  and  his  two  sons  were  jointly  indicted  lor  a  ooik 
spiraoy  to  kill  E.  L.  Hart,  and  in  separate  paragraphs  each  of  the  three  ]m 
charged  with  the  murder  of  Hart,  and  the  x>ther  two  with  aiding  the  on» 
who  did  the  killing.    A  separate  trial  was  had  as  to  Kelsie. 

1.  The  evidence  shows  a  previous  preiwration  by  all  three  of  the  defend- 
ants for  an  expected  hostile  meeting  with  Hart,  who  was  a  vicious  and 
desperate  man,  and  who  was  attempting  to  prevent  them  from  hauling  oif 
their  own  timber  which  he  claimed,  and  had  threatened  to  kill  them  if  they 
moved  it.  On  the  day  of  the  tragedy  the  defendants,  in  going  i^itb  wagooft 
after  their  timber,  met  Hart  in  the  road  on  horseback,  with  his  gun  aorott- 
his  lap.  After  passing  a  few  words,  on  a  slight  motion  of  Hart  with  his- 
gun,  one  of  the  sons  drew  his  pistol  and  shot  Hart  in  the  side,  when  the 
other  two  defendants  opened  fire  alro,  and  riddled  Hart's  back  with  bnllett^ 
of  which  he  died  in  a  few  hours.  It  afterwards  appeared  that  Hart's  "Win- 
chester" had  eight  or  ten  loads  in  the  magazine,  but  none  in  the  tarrel. 
Held— That  while  a  conspiracy  was  not  proven,  the  evidence,  If  true,  au- 
thorized the  conviction  of  the  defendant  for  manslaughter.  Although  the- 
defendants  were  amply  warranted  in  believing  they  stood  in  great  danger  If 
they  persisted  in  taking  out  their  timber,  they  were  not  justified  in  klUlng. 
Hart  whernver  and  whenever  they  met  him,  and  it  was  for  the  jury  to  say 
how  far  under  the  evidence  they  were  juetilJed  iu  shooting  him  as  they  did. 

8.  The  defendant  was  not  prejudiced  by  the  fact  that  the  court  instructed 
the  jury  under  the  conspiracy  count,  as  he  was  only  found  guilty  of  volun- 
tary manslaughter. 

8.  The  fact  that  the  trial  court  ordered  a  jury  summoned  from  an  adjoin- 
ing county  to  try  the  case  was  not  error,  and,  moreover,  this  court  is  with^ 
out  jurisdiction  to  review  the  decision  of  the  trial  court  In  the  matter  of 
selecting  the  jury,  under  Criminal  Code,  section  S^l. 

B.  B.  Golden,  John  C.  Eversole,  L.  D.  Lewis  and  Lewis  &  Calvert  for- 
appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Wiley  Moseley,  Kelsie  Moseley  and  Robert  Moseley  were  jointly  lndicte<fe 
by  the  grand  jury  of  Leslie  county,  charged  with  the  murder  of  E.  L.  Hart. 
The  indictment  contains  several  paragraphs,  in  the  first  of  which  the  three* 
defendants  are  charged  with  a  conspiracy  to  murder  Hart,  in  pursuaooe  of 
which  he  was  afterwards  shot  and  killed.    The  second  charges  them  jointly^ 
with  his  murder,  and  the  third,  fourth  and  fifth  charge^feach  of  them  wttlk 
aiding  and  abetting  the  other  two  in  the  murder.    Separate  trials  were  had» 
that  of  Kelsie  resulting  in  his  being^ound  guilty,  and  sentenced  to  a  temk 
of  twenty-one  years  in  the  penitentiary.    Of  this  he  is  now  complaining. 
The  facts  are  these:  Wiley  Moseley  is  the  father  of  Kelsie  and  Robert.    He* 
had  a  quarrel  with  Hart  as  to  the  ownership  of  certain  standing  timber  In 
the  neighborhood  where  they  lived.    There  seems  to  be  no  doubt  that  Mose- 
ley had  a  valid  title  to  the  timber,  and  that  Hart  knew  his  own  claim  wa* 
without  foundation,  but  persisted  in  asserting  it  nevertheless     He  had  tixt^ 
bidden  Wiley  Moseley  to  out  oz  haul  timber  from  the  plaoe,  and  threatened 
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to  kill  him  if  he  persisted  in  fo  doing.    He  is  shows  by  the  record  to  have- 
been  a  man  of  ferocious  temper,  and  wild  and  reckless  courage,  anxious  at^ 
all  times  for  a  personal  altercation,  regardless  of  consequences,  and  not  to^ 
be  influenoed  for  good  either  by  friend  or  foe.    The  Moseleys,  and  especially 
Wiley,  showed  every  disposition  to  avoid  trouble  with  him  that  was  consist- 
ent with  a  fixed  determination  to  out  and  haul  the  timber  in  dispute  at  all' 
hazards.    Wiley  sent  messengers  to  Hart  on  several  occasions  to  influence- 
him  from  his  avowed  intention  of  preventing  him  (Moseley)  by  force  from, 
cutting  and  hading  the  timber.    Among  these  was  the  father-in-law  andr 
the  father  of  the  dead  man.    All  overtures  were  without  avail,  and  there  is 
no  doubt  in  our  minds  that  Hart  was  simply  biding  his  time,  and  watching 
for  a  favorable  opportunity  to  do  violence  to  Wiley  Moseley,  and  that  he 
had  been  deterred  from  this  by  the  fact  that  the  father  never  went  after  the 
timber  unaccompanied  by  his  sons,  and  generally  one  or  two  of  his  frienda 
in  addition. 

On  the  day  before  the  homicide  Hart,  with  Winchester  in  hand,  abused 
Wiley  Moseley,  calling  him  the  vilest  of  names,  and  on  that  night  the  Mose- 
leys, intending  the  next  day  to  again  go  for  timber,  made  preparations  to 
protect  themselves  from  violence.  One  of  the  boys  loaded  his  double-bar- 
reled shotgun  with  bullets,  the  other  prepared  his  Winchester,  and  on  th& 
morning  of  the  11th  of  November,  1908,  the  father,  armed  with  a  pistol,  his 
two  sons  armed  as  before  stated,  accompanied  by  Russell  Wooten  and  Wil- 
liam Oliver,  with  several  yoke  of  cattle,  started  into  the  woods  to  bring  out 
timber.  While  on  their  way,  in  a  narrow  road,  they  met  Hart,  who  was  on 
horseback,  astride  a  '*tum"  of  corn,  with  a  Winchester  across  his  lap.  Rus- 
sell Wooten  was  in  front,  and  turned  the  cattle  out  of  the  road  to  pass  Hart.. 
When  he  reached  the  side  of  the  latter  he  stopped  to  talk  with  him  a  mo- 
ment. While  BO  doing  the  two  Mbseley  boys  passed  by  without  speaking,, 
and  last  of  all  Wiley  Mosely  came  up. 

The  evidence  is  not  quite  clear  as  to  who  opened  the  conversation  as  be- 
tween Wiley  Mosetey  and  Hart  Oliver  and  Wooten  stating  that  the  first. 
they  bfard  was  Wiley  Moseley  say  '*I  don't  know,  Lon  (familiar  name),, 
whether  I  would  know  those  logs  if  I  saw  them,"  to  which  Hart  responded,. 
"I  know  them,"  and  made  a  slight  motion  with  his  Winchester,  whereupoik 
Wiley  Moseley  quickly  drew  his  revolver,  and  fired  twice,  shooting  Hart  iik 
the  side.  At  this  point  of  the  affiay  the  horse  of  the  latter  commenced  tCK 
move  in  a  trot  down  the  road,  whereupon  the  Moseleys  opened  a  fnsilade- 
with  pistol,  shotgun  and  rifle,  riddling  Hart's  back  with  bullets.  After- 
going  some  thirty  or  forty  yards  he  fell  from  his  horse,  and  died  in  abouti 
five  hours.  The  Moseleys  all  testify  that  Hart  attempted  first  to  shoot  Wiley, 
who  fired  in  self-defense.  The  boys  claimed  that  they  shot  in  defense  of  their- 
father,  but  their  shots  all  entered  the  back  of  the  deceased,  and  his  horse 
was  trotting  off  with  him  when  they  fired. 

The  evidence  shows  that  while  Hart's  Winchester  had  eight  or  ten  loads 
In  the  magazine,  there  was  neither  cartridge  nor  shell  in  the  barrel;  the  gun 
had  not  been  recently  fired,  an  examination  showing  rust  in  the  barrel 
rather  than  the  black  of  recently  exploded  powder.  The  first  error  urged  by 
the  appellant  is  that  the  judge  directed  the  sheriflf  to  summon  the  jury  from 
an  adjoining  county.    Section  194  of  the  Criminal  Code  is  as  follows :  *'ir 
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-the  Judge  of  the  court  be  aatisfled,  after  having  made  a  fair  efTort,  in  good 
^aith,  for  that  purpose,  that,  from  any  cause,  it  will  be  impracticable  to  ob- 
*tain  a  jury  free  of  bias  in  the  oounty  wherein  the  prosecution  is  pending, 
lie  shall  be  authorized  to  order  the  sheriff  to  summon  a  sufficient  number  of 
•qualified  jurors  from  some  adjoining  county  in  which  the  judge  shall  be- 
lieve there  is  the  greatest  probability  of  obtaining  impartial  jurors,  and 
Jirom  those  so  summoned  the  jury  shall  be  formed." 

It  is  insisted,  first,  that  this  section  is  in  violation  of  that  part  of  section 

~41  of  the  Constitution  which  guarantees  to  a  defendant  a  ** speedy  public 

~itrial  by  an  impartial  jury  of  the  vicinage;'*  and   if  this  be  not  sound,  it  is 

^rged  that  the  judge  violated  the  section  of  the  Code  by  not,  in  good  faith, 

'Attempting  to  obtain  an  impartial  jury  in  the  oounty  where  the  case  was 

tried.    Neither  of  these  propositions  can  be  maintained.    The  validity  of 

-  section  194  has  been  upheld  by  this  court  in  Brown  v.  Commonwealth,  90 

Ky.  Law  Sep.,  1652;    Maesey  v.  Commonwealth,  18  Ky.  Law  Rep.,  967,  and 

Roberts  v.  Commonwealth,  94  Ky.,  508.    We  will  conclusively  presume,  in 

the  absence  of  anything  in  the  record   to  the  contrary,  that  the  court  fol- 

'lowed  the  law  in  selecting  the  jury.     (Massey  v.  Commonwealth,  supra. ) 

Moreover,  we  are  without  jurisdiction   to  review  the  decision  of  the  trial 

^ourt  in   the  matter  of  the  selection  of  the  jury.     (Criminal  Code,  section 

281.) 

We  are  not  able  to  see  our  way  clear  to  reverse  this  case  on  the  facts. 

There  was  evidence  which,  if  true,  authorized  the  conviction ;  and  although 

the  Moseleys  were  amply  warranted  in  believing  tfapy  stood  in  great  danger 

tfrom  Hart  if  they  x>er8l8ted  in  taking  out  the  timber  in  dispute,  they  were 

Jiot  justified  In  killing  him  wherever  and  whenever  they  met  him;  and  it 

was  for  the  jury  to  say  how  far,  under  the  evidence,  they  were  justified  in 

-shooting  him  as  they  did.     Under  our  rule,  if  there  be  any  evidence  at  all 

to  support  verdicts  in  criminal  cases,  we  decline  to  revise  them.     It  is  very 

-doubtful  that  the  court  was  authorized  to  instruct  on  the  conspiracy  count, 

the  only  evidence  on  this  subject  being  the  preparation  of  the  Moseleys  to 

protect  themselves  from   an   unlawful  and  deadly  assault  at  the  hands  of 

Hart  while  prosecuting  their  lawful  right  to  take  their  own  property.     But 

the  jury  did  not  find  the  appellant  guilty  of  conspiracy,  as  is  shown  by  their 

verdict;  they  only  found  him  guilty  of  voluntary  manslaughter,  and,  there- 

.fore,  his  substantial  rights  were  not  prejudiced  by  the  instructljon  as  to  con- 

,8piracy.    The  instructions  given  on  the  other  counts  are  not  complained  of, 

and  correctly  embody  the  law  of  the  case.    We  shall  not  notice  specifically 

-any  of  the  various  exceptions  to  the  competency  and  relevancy  of  the  testi- 

.XQony  adduced  upon  the  trial,  deeming  it  sufficient  to  say  that  the  trial 

.judge,  in   ruling  upon  these  questions,  fully  protected  the  rights  of  the 

accused,  and  that,  upon  the  whole  case,  he  had  a  fair  and  impartial  trial. 

The  judgment  is  aflSrmed. 


HOSKINS'  ADM'R  v.  BROWN,  &o. 

(Filed  January  31,  1905— Not  to  be  reported.) 

1.  Instructions— Where  upon  motion  and  grounds  for  a  new  trial  no  com- 
plaint was  made  of  instruction^  given  by  the  court,  they  will  be  regarded 
<upon  appeal  as  the  correct  exposition  of  the  law. 
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8.  Payments— Application  of— While  there  are  ralee  of  law  that  determine 
the  application  of  payments  of  debtor  and  creditor,  it  may  be  a  question  of 
fact  to  be  found  by  the  jury  as  to  the  debt  upon  which  the  payment  was 
made.  It  is  the  business  of  the  court  to  direct  the  jury  how  the  payment 
should  be  applied  upon  a  state  of  facts  which  it  may  find  to  exist. 

Lane  &  Harrison  for  appellant. 

Caruth,  Chatterson  Se  Blitz  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Seoond 
Division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellees  were  lumber  dealers,  and  the  evidenoe  in  the  record  tends 
to  show  that  B.  H.  Hosklns  was  a  customer  of  appellees,  and  that  at  his  in- 
«tanoe  they  kept  three  separate  accounts  with  him— one  in  bis  own  name, 
one  known  as  the  school  account,  and  the  other  in  the  name  of  his  son,  J. 
<j.  Hoskins.  The  appellees  claim  that  all  the  lumber  was  purchased  by  B. 
H.  Hoskins  on  his  own  account*  but  for  his  convenience  the  accounts  were 
kept  separate.  On  a  certain  date  Hoskine  {Miid  appellees  $460.  It  is  claimed 
by  the  appellant  that  it  was  paid  otx  the  school  account.  This  was  denied 
by  appellees.  The  real  question  invoWed  on  the  trial  was  whether  the  $460 
had  been  properly  credited.  Thn  court  gave  instructions  to  the  jury  sub- 
mitting the  questions  rai.sed  by  the  pleading  and  evidence. 

The  court  must  regnn)  thene  Instructions  as  being  the  correct  exposition 
of  the  law,  because  in  the  proiindrf  for  a  new  trial  no  complaint  was  made 
•as  to  the  instructions  given  by  the  court.  The  ground  for  a  new  trial,  that 
the  verdict  is  contrary  to  law,  is  too  ^ague  and  indefinite  to  be  considered. 
< Jones  V.  Wocher,  »)  Ey.,  831. ) 

Another  ground  for  a  new  trial  is  that  the  court  admitted  evidence  on  the 
question  as  to  the  application  of  the  payment  of  the  $460.  This  certainly 
was  not  error,  because  that  was  the  real  question  at  issue.  It  is  insisted 
that  the  application  of  a  payment  is  a  question  of  law  to  be  determined  by 
the  court,  not  by  the  jury.  On  this  question  Nuttal  v.  Brannon.  5  Bush, 
19,  is  cited.  There  are  rules  of  law  that  determine  the  application  of  pay- 
ments of  debtor  to  creditor.  It,  however,  may  be  a  question  of  fact  to  be 
found  by  the  jury  as  to  the  debt  upon  which  the  payment  was  made.  It  is 
the  business  of  the  court  to  direct  the  jury  how  the  payments  should  be  ap- 
plied upon  a  state  of  facts  which  it  may  find  to  exist.  The  ruling  of  the 
court  was  criticized  in  Nuttal  v.  Brannon,  because  the  court  allowed  the 
jury  to  apply  the  payment  as  it  pleased  in  the  absence  of  evidence  as  to  the  debt 
upon  which  it  was  paid. 
The  judgment  is  affirmed. 


LAWSON  V.  LIGHTFOOT,  &c. 

(Filed  February  1,  1905— Not  to  be  reported. ) 

Specific  perforibance— Alienation— Appellees  were  devised  certain  real  es- 
tate by  the  will  of  Lightfoot.  To  the  widow  the  devise  was  for  life  and  the 
dauKhters  were  devised  the  remainder^  and  by  another  clause  of  the  will  it 
was  provided  that  the  same  should  not  be  sold  for  any  purpose  until  the 
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death  of  his  wife.  Held— That  appellant,  ^ho  had  bought  the  land,  but  who, 
when  tendered  a  deed  refused  to  aooept  it,  denying;:  the  right  of  appellees  to 
oonTey,  could  not  be  oompelled  to  perform  the  contract,  the  accepted  doc- 
trine in  thig  State  being  that  restraints  upon  alienation  may  be  imposed  for 
a  limited  length  of  time.  The  manifest  intention  of  the  testator  was  to  pre- 
■erv(9  the  property  intact  during  the  life  of  bis  wife,  and  she  being  beyond 
middle  life  when  the  will  was  probated,  her  expectancy  was  not  so  great  as 
to  render' the  restriction  placed  upon  the  devisees  unreasonable. 

A.  S.  Kendall  for  appellant. 

W.  G.  Bearing  and  Robert  L.  Greene  for  appellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellees,  Sarah  F.  Lightfoot,  Ida  Lightfoot  and  Anna  Grace  Sherrill, 
the  first  being  the  widow  and  the  last  two  daughters  of  B.  A.  Lightfoot, 
deceased,  sold  to  the  appellant,  John  A.  Lawson,  for  the  sum  of  IS, 000,  a 
house  and  lot  situated  on  Main  and  Cross  streets  in  Flemlngsburg,  this 
State,  and  to  consummate  the  sale  tendered  to  the  purchaser  a  proper  deed 
of  general  warranty,  conveying  to  him  the  house  and  lot  in  question,  which 
deed  he  refused  to  aooept  upon  the  ground  that  it  would  not  Inrest  him 
with  good  title  to  the  property. 

Because  of  appellant's  refusal  to  accept  the  deed  and  to  pay  the  agreed 
consideration  for  the  property  this  suit  was  brought  against  him  by  appel- 
lees for  a  specific  performance  of  the  contract.  The  answer  of  appellant  ad- 
mits the  contract  for  the  purchase  of  the  house  and  lot  as  alleged  in  the 
petition,  but  denies  the  appellees'  right  to  sell  and  convey  the  same  durioK 
the  life  of  appellee,  Sarah  Lightfoot,  and  the  issue  made  by  this  denial  hav- 
ing been  decided  by  the  lower  oourt  upon  demurrer  to  the  answer  adversely 
to  the  appellant's  contention,  he  asks  of  this  court  a  further  consideration 
of  the  question  involved.  The  real  estate  in  question  with  other  real  estate 
was  devised  by  the  will  of  B.  A.  Lightfoot  to  his  widow  for  life,  with  re- 
mainder to  his  two  daughters  named  above,  under  the  following  restriction 
as  to  the  alienation  of  that  in  controversy:  "And  in  order  to  secure  to  my 
said  two  daughters,  Ida  and  Anna  Grace,  my  said  ofiSce  property,  it  la  my 
will  and  desire  that  the  same  shall  not  be  sold  for  any  purpose  whatever 
until  the  death  of  my  said  wife." 

As  bearing  upon  the  powers  of  the  testator's  wife  and  executrix  of  his 
will  to  sell  the  real  estate  devised,  we  find  this  further  provision  In  the 
will:  "I  hereby  invest  my  said  wife  with  full  power  and  authority  to  sell, 
or  otherwise  dispose  of,  any  of  my  real  estate,  except  the  said  office  prop- 
erty, that  may  be  necessary  for  the  purjioses  recited  in  this  item,  confer- 
ring hereby  full  power  upon  my  said  wife  to  convey  the  same  in  her^own 
name  by  title  in  fee  simple." 

It  must  be  conceded  that  the  great  weight  of  authority  outside  of  Ken- 
tucky is  to  the  effect  that  where  the  fee-simple  title  to  real  estate  pa  uses 
under  a  deed  or  will,  any  restraint  attempted  to  be  imposed  by  the  instm- 
ment  upon  its  alienation  by  the  grantee,  or  devisee,  is  to  be  treated  as  void, 
and  such  is  clearly  the  rule  announced  by  Mr.  Gray  in  his  excellent  work 
on  '*Bestraintii  of  Alienation."    But  the  oontrary  view  has  been  adopted  tiy 
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this  court  in  repeated  deolflions,  beginolng  with  Stewart,  &o.  v.  Brady,  ft 
Buflb.  688,  and  ending  with  Wallace,  Ac.  v.  Smith,  24  Ey.   Law  Bep.,  189. 
(Stewart  y,  Barrow,  7  Boeh,  868;  Bice  v.  Hall,  18  Ky.  Law  Bep.,  814;  Kean 
▼.  Kean,  18  Ey.  Law  Bep.,  066;  Johnson  v.   Dnmeyer,  28  Ky.   Law  Bep.  ^ 
8848.) 

In  other  words,  the  accepted  doctrine  in  this  State  is  that  restraints  upon 
alienation  may  be  imposed  for  a  reasonable  period.  This  court  has,  how- 
eyer,  never  fixed  a  limit  to  such  restraint,  but  in  Stewart  v.  Brady,  supra, 
it  was  held  chat  a  devise  of  land  to  the  testator's  daughter,  with  the  limita- 
tion that  it  should  not  be  disimsed  of  by  her  until  she  became  thirty -five 
years  of  age,  was  reasonable,  and  in  Kean  v.  Kean,  18  Ky.  Law  Bep.,  956, 
it  was  held  that  a  restriction  accompanying  a  devise  of  real  estate  to  a  son 
of  the  testator  that  he  should  not  have  the  power  to  dispose  of  it  until  he 
became  twenty-eight  years  of  age,  was  good.  If  such  a  restriction  may  be 
Imposed  for  the  periods  indicated  by  the  cases  sopm,  why  may  it  not  endure 
for  a  longer  time,  or,  as  contemplated  by  the  testator  in  this  case,  during 
the  life  of  his  widow,  the  tenant  for  life  of  the  real  estate*,  the  alienation  of 
which  is  attempted  to  be  restricted. 

The  manifest  intention  of  the  testator,  B.  A .  Lightfoot,  was  to  preserve 
the  property  intact  during  the  life  of  the  widow,  and  until  it  should  be 
taken  in  possession  by  the  daughters.  The  widow  was  beyond  middle  life 
when  the  will  was  probated,  so  after  all  her  life  expectancy  was  not  then  so 
great  as  to  render  unreasonable  the  restriction  placed  by  the  testator  apon 
the  right  of  the  devisees  to  dispose  of  the  property.  After  a  careful  consid- 
eration  by  the  whole  court  of  the  question  presented  by  the  record,  it  is 
deemed  safer  to  adhere  to  the  former  decisions  of  the  court  thereon,  though 
this  conclusion  has  not  been  reached  without  misgiving  as  to  its  correctness 
upon  the  part  of  a  minority  of  the  court,  the  writer  of  this  opinion  being  of 
that  minority.  It  may  not,  however,  b^  Improper  to  suggest  that,  notwith- 
standing the  restriction  imposed  by  the  will  upon  the  power  of  the  devisees 
to  dispose  of  the  real  estate  in  question,  if  the  deed  of  general  warranty  ten- 
dered appellant  by  them  should  be  accepted,  they  probably  could  not  there^ 
after  recover  the  property,  at  any  rate  they  could  not  do  so  without  being 
made  to  aooount  upon  their  warranty  for  the  consideration  received  by  them  ^ 
with  interest. 

?or  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  proceedings  consistent  with  the  opinion. 

Whole  conrt  sitting. 


WABNBB  V.  COMMONWEALTH. 
(Filed  February  1,  1905— Not  to  be  reported. ) 

1.  Indictment  for  murder^Venue— On  the  trial  of  defendant  for  murd«^r,. 
where  the  trial  was  held  in  the  city  of  Louisville  and  the  evidence  showed 
the  offense  was  committed  at  the  lx)uisville  ft  Nashville  railroad  depot,  on 
the  corner  of  Tenth  and  Broadway  streets.  In  said  city,  the  evidence  waa 
•nJBoient  to  authorise  the  jury  to  find  that  the  offense  was  committed  in 
Jefferson  county. 

9.  Attorney  for  defendant— Beading  extract  from  book— It  was  not  error 
n  the  court  to  refuse  to  allow  defendant's  attorney,  during  bis  argument  ta 
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the  jury,  to  read  to  thi9  Jary  an  extract  from  <*a  book  on  the  Oultean 
trial,*'  there  being  no  avowal  as  to  what  his  oounsel  Intended  to  read  from 
the  book. 

8.  Previous  threats— Failure  of  court  to  Instruct  as  to  effect— The  oonrt 
tlid  not  err  in  failing  to  instruct  or  admonish  the  jury  that  they  should  con- 
sider evidence  of  previous  threats  made  by  the  defendant  only  for  the  pur- 
pose of  showing  the  motive  or  state  of  defendant's  mind  at  the  time  of  the 
killing. 

4.  Voluntary  roanBlaughter— Where  the  defendant  relied  upon  insanity  as 
his  defense  and  there  was  no  evidence  tending  to  show  any  angry  alterca- 
tion between  defendant  and  the  deceased  at  the  time  of  the  killing,  or  that 
deceased  said  or  did  anything  tending  to  insult  or  asrault  defendant,  the 
-oourt  did  not  err  in  failing  on  the  trial  to  give  the  jury  an  Instruction  on 
Voluntary  manslaughter. 

Suter  &  Solinger  for  appellant. 

N.  B.  Hays,  Loraine  B.  Mix  and  Aaron  Kohn  for  appellee. 

Appeal  from  Jefferson  Circuit  Court  Criminal  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant,  Qeorge  B.  Warner,  prosecutes  this  appeal  from  the  judg- 
ment of  the  Jefferson  Circuit  Court  upon  a  verdict  of  guilty  found  against 
him  by  a  jury,  flzing  his  punishment  at  death  for  the  crime  of  murder. 
TThe  facts  proven,  as  they  appear  in  the  record,  ara  in  substance  as  follows: 
Pulaski  Letfds  was  superintendent  of  machinery  of  the  L.  &  N.  R.  R.  Co.; 
was  about  sixty  yearR  of  age.  and  occupied  an  ofUce  in  the  depot  building  of 
the  railroad  company  at  the  corner  of  Tenth  and  Broadway,  in  the  city  of 
Louisville,  Ky.,  where  he  was  killed  by  appellant. 

The  appellant  was  about  forty-one  years  old;  his  occupation  was  that  of 
an  electrician,  which  business  he  had  followed  since  his  maturity.  Before 
engaging  in  work  for  the  L.  &  X.  iV  R.  Co.  he  had  for  several  years  fol- 
lowed his  occupation  in  Logansport,  Ind.,  and  before  leaving  there  he  ob- 
tained a  letter  of  recommendation,  signed  by  the  mayor,  several  councilnien, 
contractors  and  other  prominent  people  of  that  city.  With  this  letter  he 
went  to  Louisville,  and  was  employed  by  the  L.  Ss  N.  B.  R.  Co.,  being 
given  a  position  at  New  Decatur,  Ala.  There  he  worked  at  his  calling  until 
about  June  19,  1903,  when  for  some  reason,  not  explained,  he  was  discharged. 
The  appellant  and  one  or  two  of  the  Commonwealth  witnesses  indicate  that 
his  discharge  was  by  reason  of  his  expression  of  sympathy  for  some  laborers 
who  were  discharged  from  the  shops  at  that  place.  The  proof  also  tends  to 
•show  that  appellant  received  information  that  the  L.  &  N.  R.  R.  Co.  had 
placed  his  name  upon  the  "black  list,"  or  ''unfair"  or  ''debarred  list.** 

Appellant  appeared  at  first  to  think  that  Messrs.  Swoyer  and  Dupont,  two 
of  the  oflSclals  of  the  company,  were  responsible  for  his  discharge,  and  the 
placing  of  his  name  upon  this  list.  Afterward  it  appears  that  he  included 
Leeds.  Several  witnesses  from  Decntur  teetifled  that  appellant  at  different 
times  said  that  he  would  go  to  Louisville  and  would  fix  somebody  before  be 
got  through  with  the  matter,"  and  before  his  departure  for  Louisville  pulled 
a  pistol  from  his  pocket  and  said:  "You  see  this?  Well,  you  will  hear  from 
this.*'  He  also  said:  "I  am  going  up  there  to  Louisville.  I  have  been  dls- 
tJharged,  and  what  I  will  do  to  that  G—  d~  s—  of  a  b—  will  be  a  plenty.'* 
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Id  the  same  convereatlon  Leeds'  name  was  mentioned  as  the  party  referred 
to.  After  leaving  Decatur  appellant  stated  he  went  to  Nashville,  Evans- 
ville,  and  three  or  four  other  places,  seeking  employment,  and  failed  for  the. 
reason  he  did  not  have  a  letter  of  recommendation.  He  then  went  to  Louis- 
•ville,  arriving  there  on  Saturday  morning,  July  4.  He  stated  that  he  saw 
Mr.  Leeds  on  the  street,  and  asked  for  a  letter  of  recommendation;  that 
Leeds  told  him  that  it  was  against  the  rules  of  the  company  to  give  such  a 
letter,  but  if  he  would  find  some  place  in  his  line  and  come  to  him,  he  would 
aid  him  all  he  could.  Appellant  remained  in  the  city  until  Monday  morn- 
ing, when  the  killing  occurred.  The  Commonwealth  proved  that  on  Mon- 
day morning  appellant  purchased  the  pistol  with  which  be  killed  Leeds; 
that  be  went  to  the  depot  at  Tenth  and  Broadway,  arriving  there  about  8 
o'clock;  asked  the  janitor  the  situation  of  Leeds'  office;  whether  he  was  in, 
and  when  was  the  best  time  to  find  him  in  his  office  alone.  He  took  hisc 
seat  in  the  waiting  room,  and  remained  there  until  after  the  hour  of  eleven, 
when  he  went  upstairs  and  into  Mr.  Leeds'  office.  When  appellant  entered 
the  office  Leeds  was  at  his  desk,  writing.  It  appears  that  he  did  not  notice 
appellant  enter.  Leeds  after  a  minute  or  two  ceased  to  write,  turned  his 
head,  and  saw  and  spoke  to  appellant,  who  had  taken  a  seat  near  him,  and 
said  to  him:  **You  are  the  engineer  from  Henderson?"  Appellant  an- 
swered :  "No,  I  am  the  electrician  from  Decatur."  Some  few  words  passed 
between  them  in  rather  a  low  tone,  which  were  not  noticed  or  heard  by 
those  present.  Then  appellant  said  to  Leeds:  "1  have  seen  Mr.  Swoyer,  and 
he  says  you  are  responsible."  Mr.  Leeds  said:  *'I  will  assume  the  responsi- 
bility then;  but  wait  until  Mr.  Swoyer  returns;  he  will  return  in  a  few 
days  "  Appellant  then  asked  Mr.  Leeds  to  givn  him  a  letter  of  recom- 
mendation. Mr.  Leeds  explained  to  him  that  it  was  against  the  policy  of 
the  company  to  give  such  letters,  but  that  if  he  would  make  applicntlnn  for 
a  position,  and  refer  the  party  to  him  he  would  do  the  best  he  cuuld  for 
him. 

Appellant  then  said  to  Leeds:  '*Qive  me  a  letter,  and  state  in  it  why  I 
was  discharged.**  Leeds  answered,  and  said:  **I  have  told  you  I  could  not 
give  yon  a  letter,  and  probably  I  don't  know  why  you  were  discharged." 
Appellant  then  drew  a  pistol,  and  arising  from  his  chair,  said:  "Mr.  Leeds, 
by  Q — ,  you  will  give  me  that  letter  before  I  leave  here,"  and  as  he  uttered 
the  word  *'here"  he  shot  Mr.  Leeds  in  the  breast,  then  leaned  over  him  and 
shot  him  in  the  face,  when  he  turned  the  weapon  upon  himself,  fired,  and„ 
seriously  wounded,  sat  back  in  the  chair.  Mr.  Leeds  died  within  a  few  days 
from  the  effect  of  his  wounds.  Appellant  was  removed  to  a  hospital,  re- 
maining there  until  he  was  sufficiently  recovered  to  be  confined  in  jail.  It 
appears  from  the  proof  that  during  their  conveisation  Leeds  did  not  speak 
an  unkind  word  to  appellant,  and  made  no  movement  or  demonstration  of 
any  kind  to  assault  or  harm  appellant  in  any  manner. 

Appellant  testified,  and  denied  all  threats  proven  by  the  Commonwealth ; 
stated  that  Leeds  was  his  friend ;  admitted  purchasing  the  pistol  on  the 
momlng  of  the  killing;  stated  that  he  had  carried  a  pistol  for  twenty  five 
years;  that  he  had  accidentally  left  his  pistol  on  the  steamboat  on  Saturday 
morning,  July  4,  the  day  of  his  arrival  in  the  city  of  Louisville.  He  gave  i^ 
complete  and  intelligent  history  of  his  life  from  prior  to  his  arrival  at  the 
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«ffe  of  maturity  until  to  withlu   a  few  minutes  of  the  time  of  the  killlog. 
He  designated  the  place  where  he  slept  on  the  night  of  the  4th  and  6th, 
where  he  took  his  meals,  the  places  he  visited  in  the  oity  from  the  time  of 
his  arrival  to  the  hour  or  within  a  few  minutes  of  the  killing.    He  stated 
that  his  arrival  at  the  depot  was  later  in   the  morning  by  an  hour  or  two 
than  that  fixed  by  the  Commonwealth  witnesses.    He  admitted  asking  the 
porter  where  Mr.  Leeds*  office  was,  and  whether  he  was  in,  but  denied  hav- 
ing asked  him  when  was  the  best  time  to  find  him  alone.    He  stated  that  he 
did  not  remain  in  the  waiting  room  more  than  thirty  or  forty-five  minutes 
before  he  started  to  Leeds'  office;  that  while  in  the  waiting  room  he  con- 
cluded to  go  to  Leeds,  and  endeavor  to  get  his  Logansport  letter  of  recom- 
mendation, which   he  had  left  with   some  employe  there,  upon  his  entering 
the  service  of  the  L.  &  N.  B.  B.  Co.;  that  he  started  up  the  staiiway,  but 
before  he  arrived  at  Mr.  Leeds'  office  he  lost  consciousness;  did  not  remem- 
ber seeing  Leeds  upon  that  occasion;  did  not  know  that  he  had  shot  Leeds 
or  himself  until  several  days  afterwards.    Appellant  also  stated  that  several 
of  bis  relations  had  been  insane.     He  introduced  two  or  three  physicians  as 
experts  who  gave  it  as  their  opinion  that  appellant  was  insane  at  the  time 
he  killed  Leeds.    The  Commonwealth  introduced  about  the  same  number 
who  testified  that,  in  their  opinion,  appellant  was  sane  at  the  time  of  the 
homicide. 

It  appears  from  the  record  that  the  real  defense  interposed  by  appellant 
was  insanity.  Upon  this  question  the  court  was  lenient  to  appellant,  and 
permitted  all  evidence  offered  by  him  to  go  to  the  Jury,  and  the  oourt^s  in- 
structions upon  this  issue  were  correct.  Appellant  filed  many  reasons  and 
grounds  for  a  new  trial.  But  his  counsel  in  their  oral  argument  and  briefs 
only  urge  four  reasons  why  the  Judgment  of  conviction  should  be  reversed: 
1st.  They  contend  that  it  was  not  proven  that  appellant's  alleged  crime 
was  committed  in  Jefferson  county. 

2d.  That  during  the  argument  of  one^of  appellant's  couireel  to  the  jury  he 
proposed  to  read  to  the  jury  an  extract  from  a  book  relating  to  the  Guiteau 
case,  to  which  the  Commonwealth  objected,  and  the  court  refused  to  allow 
him  to  read  the  extract. 

8d.  There  was  evidence  admitted  of  previous  threats  made  by  the  accused 
some  days  prior  to  the  killing,  and  appellant  contends  that  the  court  erred 
to  his  prejudice  in  failing  to  admonish  the  jury  that  they  roust  consider 
such  evidence  of  threats  only  for  the  purpose  of  showing  the  motive  or  state 
of  mind  of  the  accused  at  the  time  of  the  killing. 

4th.  That  the  court  erred  in  failing  to  give  the  whole  law  of  the  case  to 
the  jury,  and  especially  erred  in  failing  to  give  an  instruction  on  voluntary 
manslaughter. 

With  reference  to  appellant's  contention  that  the  crime  was  not  proven  to 
have  been  committed  in  Jefferson  county,  it  is  sufficient  to  say  that  while 
the  proof  did  not  show  that  fact  in  the  use  of  the  words  '*  Jefferson  county," 
yet  there  was  an  abundance  of  proof  showing  that  fact.  It  was  proven  by 
many  witnesses  that  the  shooting  occurred  at  the  Union  Depot  of  the  L.  & 
N.  B.  B.  Co.,  at  Tenth  and  Broadway,  in  the  city  of  Louisville,  where  the 
trial  was  had,  and  the  record  Ehows  that  the  trial  took  place  in  Louisville, 
Jefferson  county.    The  appellant  fixed   the  venue  in   his  testimony.    He 
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stated  that  he  airUed  in  the  oitj  of  Louisrille  and  remained  until  Monday 
morning,  when  he  took  a  street  oar  to  the  depot  at  Tenth  and  Broadway, 
showing  that  the  depot,  the  scene  of  the  killing,  was  in  the  city  of  Lonis- 
Tille,  and  he  was  asked  also  when  on  the  witness  stand  with  reference  to 
the  sitnation  of  certain  places  he  had  named  as  having  visited  on  the  day 
prior  to  and  morning  of  the  killing,  he  answered:  '*I  can  not  tell.  lam 
not  much  acquainted  in  this  city.*' 

In  the  case  of  Commonwealth  v.  Patterson,  10 Ky.  Law  Rep.,  167,  the 
trial  was  had  in  Springfield,  Washington  county.  The  prosecuting  wit- 
ness stated  that  his  watch  was  stolen  in  "Springfield,"  but  did  not  state 
the  county.  This  court,  in  that  case,  said:  "The  courts  and  juries  have  the 
right  to  take  cognizance  of  public  cities  and  towns  within  their  jurisdiction, 
without  proof  aliunde  of  the  iMirticular  county  in  which  they  Rrf.  situated; 
they  are  presumed  to  have  knowledge  of  that  fact;  for  instance,  the  court 
and  jury  are  presumed  to  know  that  Springfield  is  the  county  seat  of  Wash- 
ington county,  and  that  it  is  situated  in  that  county."  (Hays  v.  Common- 
wealth, 12  Ky.  Law  Bep.,  611;  Combs  v.  Commonwealth,  16  Ky.  Law 
Bep.,  669.) 

The  court  instructed  the  jury  that  before  they  could  convict  appellant 
they  must  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
offense  was  committed  in  Jefferson  county,  before  the  finding  of  the  indict- 
ment, and  we  are  of  the  opinion  that  the  jury  was  authorized,  under  the 
facts  proven,  to  find  that  the  offense  was  committed  in  the  county  of  Jeffer- 
son. The  second  ground  r«:lied  on  is  the  refusal  of  the  court  to  permit  the 
attorney  for  appellant  during  his  argument  to  read  an  extract  from  a  "book 
on  the  Guiteau  trial"  to  the  jury.  We  are  of  the  opinion  that  the  court  did 
not  err  in  this.  (18  Ky.  Law  Rep,  195;  8  Ky.  Law  Rep..  615;  4  Ky.  Law 
Rep.,  S6S;  111  Ky.,  458)  Besides,  this  could  not  have  availed  appellant 
on  this  appeal  for  the  reason  there  was  no  avowal  made  as  to  what  hie  coun- 
sel intended  to  read  from  the  book,  and  this  oourt  can  not  say  that  appel- 
lant was  prejudiced  in  any  way  by  the  court's  refusal  to  allow  the  extract 
to  be  read  to  the  jury. 

We  are  of  the  opinion  that  the  court  did  not  err  in  failing  to  admonish  or 
instruct  the  jury  that  they  should  consider  evidence  of  previous  threats 
made  by  appellant,  only  for  the  purpose  of  showing  the  motive  or  state  of 
appellant's  mind  at  the  time  of  the  killing.  The  jury  could  not  have  mis- 
understood the  purpose  of  the  proof  of  threats  as  they  appear  in  this  case. 
(Brooks  V.  Commonwealth,  100  Ky.,  194;  Tiusty  v.  Com  nf  on  wealth,  19  Ky. 
Law  Rep.,  706;   Duncan  v.  Commonwealth,  11  Ky.  Law  Bep.,  680.) 

It  is  only  when  the.  threats  proven  may  relate  not  only  to  the  question  of 
malice  or  motive,  but  to  some  other  fact  not  germane  to  the  subject  of  in- 
quiry, that  the  court  should  admonish  or  instruct  the  jury  as  to  their  con- 
sideration of  evidence  of  previous  threats.  Such  were  the  facts  in  the  cases 
of  Thacker  V.  Commonwealth,  34  Ky.  Law  Rep.,  1585,  and  Bess  v.  Com- 
monwealth, 35  Ky.  Law  Rep.,  1091. 

The  fourth  and  last  ground  relied  upon  for  a  reversal  is  that  the  court 
should  have  given  an  instruction  of  voluntary  manslaughter.  This  ground 
is  urged  by  appellant's  counsel  upon  the  idea  that  in  the  conversation  be- 
tween appellant  and  Leeds,  immediately  prior  to  the  shooting,  there  were 
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some  words  paef^ed  between  them,  which  the  three  or  four  wltnefises  present 
dtd  not  notice  or  understand,  and  counsel  for  appellant,  therefore,  contends 
that  it  WAS  possible  that  something  was  said  by  Leeds  to  appellant  that 
migh4;  have  aroused  sudden  heat  and  passion. 

We  can  not  accept  this  view  of  the  matter,  and  for  reasons  that  all  tiie 
witnesses  present  say  that  their  conversation  was  in  a  low  and  ordinary 
tone  of  voice;  that  there  was  no  angry  altercation  between  them  indicating 
any  feeling  or  passion.  There  was  not  the  slightest  evidence  that  Leeds 
said  anything  to  appellant  to  insult  him,  or  made  any  move  or  motion  in- 
dicating an  intention  to  assault  or  injure  him  In  any  manner.  Tb^re  was 
nothing  whatever  in  the  words,  acts  or  conduct  of  Leeds  upon  that  occasion 
to  arouse  the  passions  of  appellant  in  the  slightest  degree.  There  was  a 
total  absence  of  evidence  on  this  point,  and  we  are  of  the  opinion  that  ap* 
pellant  was  not  entitled  to  such  an  instruction.  The  proof,  as  it  appears 
from  this  recoid,  shows  that  appellant  was  either  guilty  of  murder  or  be 
was  insane.  As  stated,  his  real  defense  was  that  of  insanity.  The  court 
submitted  this  question  to  the  jury  by  proper  Instructions,  and  the  jury 
found  he  was  sane.  The  proof  clearly  shows  that  he  had  made  threats 
against  Leeds  prior  to  the  day  of  the  killing;  that  on  that  morning  he  pur- 
chased a  pistol,  went  to  his  office,  and  after  a  few  words,  and  without  any 
provocation,  fired  the  fatal  shots.  Under  these  circumstances  the  jury  had 
the  right  to  conclude  that  he  was  guilty  of  murder. 

If  it  was  true  that  some  officials  there  had  his  letter  of  recommendation, 
received  from  Logansport,  Ind.,  it  should  have  been  delivered  to  him,  but 
their  failure  to  do  so  did  not  authorize  him  to  kill  Leeds,  or  any  one. 
Neither  did  he  have  the  right  to  kill  Leeds,  or  any  one  in  the  employ  of  the 
L.  &  N.  B.  B.  Co.,  for  placing  his  name  upon  the  "black,"  **unfalr,*'  or 
^'debarred  list,"  even  if  his  name  was  so  placed  there.  If  he  was  damaged 
thereby,  his  remedy  was  by  an  action  for  damages. 

The  judgment  is  affirmed. 

Whole  court  sitting. 


SHADE'S    ADM'B    v.    THE    COVINGTON-CINCINNATI     ELEVATED 
BAILBOAD  AND  TBANSFEB  AND  BBIDQE  CO. 

(Filed  February  1,  1906.) 

1.  Deceased  peftons— Declarations  to  physician— Competency— Declarationa 
by  a  person,  since  deceased,  and  who  was  suffering  from  a  physical  iDJuryr 
made  to  her  physician,  as  to  anything  it  was  necessary  for  him  to  know  in 
order  to  treat  her  injuries  Intelligently,  are  competent  to  be  given  in  evi- 
dence as  part  of  the  res  gestae. 

2.  Same— If  the  patient  is  suffering  it  is  necessary  for  the  physician  to 
know  where  the  pain  is  and  its  character;  also  how  the  injury  was  inflicted. 
whether  by  a  blow  on  the  head  or  how  she  was  otherwise  hurt;  but  it  was 
wholly  Immaterial  to  his  understanding  of  the  case  whether  she  fell  on  a 
bridge  or  on  ice,  or  elsewhere,  and  statements  by  her  to  her  physioian  as  to 
where  she  fell  are  incompetent. 

Myers  &  Howard  for  appellant. 

Galvin  &  Qalvin  for  appellee. 
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Alifpeal  from  Kim^dd  Circuit  Court. 

Opinion  of  Hbe  court  by  Judge  0*Rear. 

Ellsa  Shado  was  disoovered  on  the  18th  of  February,  1902,  on  or  near-  tfier> 
northern  efid  of  appellee's  bridge,  injured,  her  leg.  or  one  bone  of  It,  being! 
\iroken     Possibly  she  was  otherwise  hurt.    She  was  sent  in  a  oarriage-'to* 
her  hoBM  fn  Covington,  and  died  in  a  few  weeks.    Whether  she  died  of  th)& : 
Injuries  received  on  the  bridge  was  not  proven.    In  this  suit  by  her  admin-^- 
iatrator  mgainst  appellee,  the  owner  of  the  toll  bridge,  to  recover  damages' 
for  her  injury  and  death,  the  plain tifl  declared  upon  the  negligence  of  ap- 
pellee, in  suffering  its  bridge  to  be  and  remain   in  unfit  condition  by  the- 
Aconmulation  of  ice  and  snow  upon  the  passenger  footway.    At  the  close  or 
the  evtdenoe  the  court  peremptorily  directe'i  a  verdict  for  the  defendant. 
It  is  doubtful  whether  there  was  any  evidence  that  the  bridge  was  in  aiy. 
condition  for  travel  by  pedestrians  at  the  plaoe  and  at  the  time  where* 
Shade  fell,  if  she  fell  on  the  bridge ;   that  there  was  considerable  ioe* 
and  snow  elsewhere  and  at  other  times  on  the  bridge  does  not  satisfy  plain- 
tlklTe  allegation,  nor  sustain  his  action.    But  assuming  that  there  was  at. 
least  a  scintilla  of  evidence  that  the  bridge  was  in  dangerous  oonditiou 
throughout  from  the  accumulation  of  ice  and  enow,  negligently  allowed  by- 
appellee  during  the  whole  of  the  day  Mrs.  Shade  was  injured,  there  is  still 
m  hiatus  in  plaintiff's  case.    There  was  no  proof  that  she  fell  because  of  the 
iee  and  snow,  or  that  she  was  herself  in  the  exercise  of  due  care,  or  that  her 
lojuries  were  caused  by  the  condition  of  the  bridge.    The  witness.  Waring, 
does  not  at  all  identify  Mrs.  Shade  as  one  of  the  iiersons  whom  he  says  he 
helped  up  from  falls  about  that  time.    Indeed   his  evidence  rather  shows 
that  she  was  not. 

Plaintiff's  case  rested,  if  it  can  be  maintained  at  all,  upon  the  declaration 
made  by  Mrs.  Shade  to  her  physician  some  time  after  she  had  been  taken  to 
her  home,  that  she  had  fallen  on  the  ice  on  the  C.  &  O.  bridge  (the  name  by 
which  appellee's  bridge  is  popularly  called).  It  is  contended  by  appellant 
that  her  declarations  made  to  her  physician  in  explanation  of  the  cause  of 
her  injury,  and  made  to  him  to  enable  him  to  treat  it.  are  part  of  the  res. 
gestae,  and  receivable  in  evidence  as  such. 

** Where  the  bodily  and  mental  feelings  of  a  party  are  to  be  proved,  the 
usual  and  natural  expressions  of  such  feelings,  made  at  the  time,  are  oon^ 
sldered  competent  and  original  evidence  in  his  favor.  There  are  ills  and 
pains  of  the  body  which  are  proper  subjects  of  proof  in  a  court  of  justice 
which  can  be  shown  in  no  other  way.  Such  evidence,  however,  is  not  to  be 
extended  beyond  the  necessity  on  which  the  rule  is  founded.  Anything  in 
the  nature  of  narration  or  statement  is  to  be  carefully  excluded,  and  the 
testimony  is  to  be  confined  strictly  to  such  complaints,  exclamations  and 
expressions  as  usually  and  naturally  accompany  and  furnish  evidence  of  a 
present  existing  pain  or  malady."    (Bacon  v.  Charlton,  7  Cush.,  686.) 

Here  the  i>arty  whose  statement  is  offered  to  be  proved  was  suffering  from 
a  physical  injury.  What  she  said  to  her  physician  as  to  the  pain  it  then 
caused  her,  and  the  effect  it  had  upon  her  senses,  was  necessary  for  him  to 
know  in  order  that  he  might  intelligently  treat  the  injury.  Under  such 
circumstances  it  is  presumed  that  the  party  suffering  will  state  truly  how/ 
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she  is  affected,  as  otherwise  the  medical  man  might  be  at  a  losR  afl  to  the 
remedies  needful  to  her  condition.  The  incentive  for  a  fair  statement  is  m 
great  that  the  presumption  is  she  will  not  hazard  an  untruth  to  better  her 
financial  condition,  by  fabricating  a  basis  of  claim  against  the  person 
charged  with  her  injury,  at  the  expense  of  her  permanent  health,  or  may  be 
of  her  life.  For  that  reason  the  law  allows  the  proof  of  what  she  said  to 
her  physician  at  the  time  of  his  examination  as  part  of  the  res  gestss.  What 
the  injured  party  may  have  Raid  to  any  one  at  the  time  of  the  injury,  or  so 
immediately  after  it  as  to  be  regarded  part  of  it,  as  being  the  verbal  part  of 
a  continuing  occurrence,  would  also  be  admitted  upon  familiar  grounds. 
What  was  said  after  the  lapse  of  some  minutes,  a  half  hour  or  so  in  this 
case,  to  the  attending  physician,  to  aid  him  in  determining  the  nature  of 
the  injury,  and  to  prescribe  a  remedy  or  treatment,  is  allowed  as  an  exten- 
f^lon  of  the  same  rule  of  evidence.  It  rests  logically  upon  the  necessity  of 
the  case.  It  is  matter  proper  to  be  shown,  and  not  susceptible  generally  of 
being  otherwise  proven.  But  it  must  stop  with  the  necessity  for  it.  It  was 
necessary  for  the  physician  to  know  whether  the  patient  wIbis  suffering,  and 
where  the  pain  was  and  as  to  its  character.  It  was  also  pioper  that  he 
should  know  how  the  injury  was  inflicted,  as  upon  that  knowledge  hie 
treatment  in  part  might  depend.  So  it  was  competent  to  show  that  the 
patient  said  she  had  received  a  blow  on  her  head  (if  she  did  say  it),  and  how 
she  was  otherwise  hurt.  But  it  was  wholly  immaterial  to  the  physician's 
understanding,  what  it  was  necessary  for  him  to  know  in  treating  the  in- 
juries, whether  she  fell  on  appellee's  bridge,  or  elsewhere,  or  that  she  fell 
on  ice. 

'  The  opinion  in  Omberg  v.  U.  S.  Mutual  Accident  Ass'n,  101  Ky.,  SOS.  is 
relied  on  by  appellant.  In  that  case  the  patient  who  was  suffering  from  an 
inflamed  toe,  the  result  of  septic  poisoning,  told  his  physician  that  it  was 
Caused  by  a  mosquito  bite  at  the  affected  spot.  The  evidence  was  held  to 
be  competent  on  the  ground  that  the  statement  was  necessary,  or  at  least 
proper,  to  enable  the  physician  to  understand  the  illness,  and  was  part  of 
the  description  of  the  wound,  and  Inseparable  from  the  patient's  complaint 
with  respect  thereto.  But  the  court  was  careful  to  restrict  the  application 
of  the  rule  to  statements  made  by  the  patient  to  the  physician  in  the  treat- 
ment of  the  malady,  and  added  :  "A  narrative  of  the  events  attending  the 
mishaps  would  not  be  competent."  Nor  was  a  narrative  of  the  events 
attending  the  mishap  compet.ent  in  this  ci\se. 
The  judgment  must  be  affix med. 


FURNISH'S  ADM'R  v.  LILLY,  &c. 
(Filed  February  1,  1905— Not  to  be  reported. ) 

1.  Deeds— Title— Separate  deed  by  husband— A  deed  made  by  a  son  and 
heir  to  his  undivided  interest  in  land  which  had  descended  to  him  from  bis 
deceased  father  in  which  the  son's  wife  did  not  join,  does  not  divest  the 
wife  of  her  contingent  right  to  dower  in  her  husband's  interest  therein. 

2.  Deed  by  married  woman— A  deed  made  by  a  married  woman  of  her  in- 
terest in  land  descended  to  her  from  her  deceased  father,  In  which  the  bus- 
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^band  did  not  join,  is  void,  as  a  married  woman  can  not  alone  convey  her 
«eal  estate. 

3.  ** Expectancy'*— The  deed  of  an  "expectancy"  to  land  that  a  child  may 
Inherit  from  a  parent,  made  while  the  parent  is  living,  is  Toid. 

4.  Sale  of  land— Distribution  of  proceeds — Accounting  for  money  paid  for 
T'oid  deeds— Where  land  is  sold  under  decree  of  court,  in  which  certain  in- 
terests have  been  conveyed  to  the  claimant  of  the  land  by  married  women  by 
bleeds  in  which  their  husbands  did  not  join,  in  paying  the  proceeds  of  the 
«a1e  to  such  married  women  they  should  be  required  to  account  to  their 
vendee  for  the  money  he^  paid  to  them  in  purchasing  their  interest,  but  no 
interest  should  be  charged  to  them  and  no  rentp  charged  to  their  vendee. 

5.  Limitation— Limitation  can  not  be  relied  on  by  one  holding  land  as  a 
Joint  tenant  against  h is. co tenants. 

W.  A.  Lee  for  appellant. 

4 

H.  G.  Botts  if  or  appellees. 

Appeal  from  Ow«b  Circuit  Court. 

Opinion  of  the  ceui^t  by  Judge  Settle.  ^ 

Samuel  Lilly  died  in  Owen  county  in  1887,  intestate,  bt>t  waa  survived  by 
liie  wife,  Delilah  Lilly,  and  nine  children,  namely:  J.  £.  Lilly,  M.  N.  Lilly, 
£.  T.  Lilly,  Dudley  Lilly.  G.  B;  Lilly,  Mattie  Stewart,  wife  of  A-  Stewart, 
£llen  Lilly,  wife  of  D.  A.  Lilly,  Jane  Baxter,  wife  of  D.  Baxter,  and  Ollie 
O'Neal,  wife  of  George  O'Neal.  The  widow,  Delilah  Lilly,. contracted  a 
second  marriage  with  Jacob  Furnish,  whom  she  also  survived,  but  no  ohil* 
•tfren  were  bom  of  this  marriage. 

At  the  time  of  Samuel  Lilly's  death  he  and  his  wife  jointly  owned  and 
vesided  upon  fifty-four  acres  of  land  in  Owen  county,  the  interest  of  each 
being  an  undivided  half  in  fee.  Shortly  after  the  death  of  Samuel  Lilly  his 
'daughter,  Ollie  O'Neal,  sold  to  her  brother,  C.  B.  Lilly,  her  interest  of  one- 
ninth  in  the  undivided  half  of  the  fifty  four  acres  of  land  owned  hy  their 
father  at  his  death,  and  her  "expectancy"  in  the  undivided  half  of  the  same 
tract  owned  by  their  mother,  Delilah  Lilly,  who  was  then  living.  The  in- 
terest thus  sold  bv  Ollie  O'Neal  to  G.  B.  Lilly  was  attempted  to  be 
X>assed  by  a  written  transfer  entered  on  the  back  of  an  old  deed  from 
Brown  to  Samuel  and  Delilah  Lilly,  conveying  them  the  fifty  four  acre 
^raot,  bat  the  transfer,  though  signed  and  acknowledged  by  Ollie  O'Neal, 
^as  never  signed  or  acknowledged  by  her  husband. 

Later  G.  B.  Lilly  sold  to  his  brother,  J.  £.  Lilly,  the  interest  supposed  to 
Yiave  been  purchased  by  him  of  Ollie  O'Neal,  together  with  his  own  one- 
ninth  interest  in  his  father's  half  of  the  land,  and  his  expectancy  in  the  half 
•owned  by  his  mother.  Thereafter  J.  E.  Lilly  purchased  of  his  brothers,  E. 
T.  Lilly  and  Dudley  Lilly,  and  of  his  sisters,  Mattie  Stewart,  Ellen  Lilly 
and  Jane  Baxter,  their  interests  respectively  in  the  half  of  the  land  left  by 
their  father,  and  also  their  "expectancy"  in  the  half  owned  by  their  mother, 
and  the  vendor's  last  named  executed  to  J.  E.  Lilly  a  deed  conveying  him 
the  several  interests  they  had  sold  him,  and  in  this  deed  G.  B.  Lilly  also 
Joined  to  convey  the  two  shares  he  had  sold  J.  E.  Lilly.  The  deed  was  ac- 
knowledged hj  the  grantors,  but  wns  not  lodged  for  record  until  about 
eleven  years  afterwards. 

The  grantors  were  all  married  persons  at  the  time  of  the  execution  of  the 
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deed,  but  the  wivea  of  the  male  and  the  husbands  of  the  female  frraBters- 
did   not  join  therein.    Under  and  by  virtue  of  this  deed,  and  in  his  owd 
right  as  an  heir  at  law  of  Samuel  Lilly,  J.  £.  Lilly  claimed  to  be  the  owner 
of  eighth-ninths  of  the  land  in  question,  his  brother,  M.  N.  Lilly,  nerer 
l\^ying  parted  with  his  interest  therein;  but  if  it  be  conceded  that  the  deed 
was  sufficient  to  pass  title  to  all  the  interests  owned  by  the  grantors,  it  only 
conveyed  the  interests  respectively  of  the  grantors  in  the  undivided  half  of 
the  land  owned  by  Saluuel  Lilly  at  his  death,  subject  to  the  widow's  right 
of  dower  therein.    Not  long  after  his  purchase  of  the  several  shares  of  bis 
brothers  and  sisters  in  the  land  J.  E.  Lilly   sold  and  by   deed  conveyed  his- 
entire  interest  therein  to  his  mother,  Delilah,  who  continued  in  possession 
of  the  entire  flfty-four  acres  until  shortly  before  her  death,  when  she  con- 
veyed it,  by  deed  of  general  warranty,  to  her  son,  J.  B.  Lilly,  May  83.  1902, 
in  consideration  of  bis  undertaking  to  support  and  o^ifefor  her  during  the- 
remainder  of  her  life.    Aftor  her  death  this  action  was  instituted  by  the 
appellant,  A.  Siewart,  as  administrator  of  her  estate,  for  the  ostensible  pur- 
pose of  settling  the  estate,  selling  the  land  to  pay  her  debts,  and  dividing- 
the  surplus  proceeds  among  her  heirs  at  law.    The  children  and   faelrs  at- 
l«w  of  the  intestate.  Delilah  Furnish,  except  M.  N.  Lilly,  were  made  parties- 
to  the  action;  but  as  he  died  iMfoze  the  action  was  instituted,  his  children 
were  made  defendants.    Of  the  heirs  at  law  whose  interests  respectively 
were  purchased  by  appellee,  J.  £.  Lilly,  all  but  Jane  Baxter  and  Ollie- 
O'Neil  joined  in  the  action  as  plaintiffs.    They  were  defendants,  and  have 
made  no  resistance  to  appellee's  claim  of  ownership  to  the  land. 

The  appellee,  J.  B.  Lilly,  by  answer,  denied  the  right  of  appellants  to  sel> 
the  land  in  controversy,  and  set  up  his  claim  to  and  ownership  of  the  same 
under  the  sale  and  deed  from  his  mother,  and  the  prior  sale  and  oonveyanoe* 
to  him  from  his  brothers  and  sisters.  The  reply  denied  the  validity  of  tbe- 
deed  from  the  other  heirs  to  appellee,  and  also  the  validity  of  the  deed  to 
him  from  his  mother,  and  attacked  the  latter  instrument  upon  the  ground 
that  it  was  procured  by  fraud  and  undue  influence  upon  the  part  of  appel- 
lee; and  further,  that  the  grantor  was  at  the  time  mentally  incapable  of 
understaadieg  its  meaning  hnd  effect,  all  of  which  was  controverted  by  ap- 
pellee's rejoinder.  The  chancellor  adjudged  a  sale  of  the  land  And  division 
of  the  proceeds  between  appellee,  J.  E.  Lilly,  and  the  children  of  his  de- 
ceased brother,  M.  N.  Lilly,  in  the  ratio  of  eighth-ninths  to  the  former  and 
one-ninth  to  the  latter,  and  of  that  judgment  appellants  now  uomplain. 

It  is  clear  that  at  the  time  the  deed  to  appellee,  J.  £.  Lilly,  from  his 
brothers  and  sisters  was  executed  he  and  they  owned  an  undivided  one- 
ninth  interest  each  in  that  half  of  the  land  to  which  their  father  held  the 
title  at  the  time  of  his  death,  subject  to  their  mother's  right  of  dower 
therein,  as  the  other  half  of  the  land  was  owned  by  their  mother  in  her 
own  right.  The  deed,  therefore,  invested  appellee,  J.  £.  Lilly,  with  the 
title  of  the  male  grantors,  who  joined  therein,,  to  that  half  of  the  land  of 
which  Samuel  Lilly  was  the  owner  at  bis  death,  subject,  however,  to  the 
right  of  dower  of  the  latter's  widow.  But  as  the  wives  of  the;ma]e  grantors 
did  not  unite  with  them  in  the  deed  to  appellee,  J.  K.  Lilly,  they  were  not 
by  the  deed  divested  of  their  potential  rights  of  dower  respectively  in  the  in- 
terests conveyed  by  their  husbands.  The  question  of  dower,  however,  doe» 
not  now  concern  us,  as  the  husbands  are  still  living. 
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iThe  deed  in  qaettion  wae  absolutely  void  as  to  the  female  grantors,  for  a 
inarrled  woman  can  not  alone  convey  her  real  estate.  The  conveyanoe  may 
be  by  joint  deed  of  husband  and  wife,  or  liy  separate  Instrument,  but  in 
the  latter  case  the  husband  must  first  convey,  or  have  theretofore  conveyed. 
•<Kentuoky  Statutes,  section^  606  and  2138;  Qeneral  Statutes,  chapter  94,  sec- 
tion aO;  chapter  68,  article  9,  section  8;  Weber  v.  Towner,  98  Ky.  Law  Rep., 
1107;  Beverly  v.  Wallace,  &c.,  24  Ky.  Law  Rep.,  2606;  Sandefer  v.  Hardin, 
2  Ky.  Law  Rep.,  66;  Brady  v.  Gray,  17  Ky.  Law  Rep.,  519.) 

The  deed  was  Also  void  as  to  the  "expectancy'*  it  purported  to  convey  of 
the  grantors  In  that  half  of  the  land  to  which  their  mother  held  the  title. 
The  mere  fact  that  a  child  would  inherit  the  real  estate  of  the  father,  in  the 
^vent  of  the  latter's  death  intestate,  does  not  Invest  the  child  with  an  inter- 
-eat  in  snch  realty  which  can  be  made  the  subject  of  sale  or  conveyance  by 
him  during  the  life  of  the  father.  (Smith,  &o.  v.  Duguid,  ftc,  8  Ky.  Law 
Rep..  64.) 

As  the  deed  in  question  only  conveyed  the  appellee,  J.  E.  Lilly,  the  one- 
ninth  interest  each  of  his  brothers,  G.  R.,  E.  T.  and  Dudley  Lilly,  in  that 
half  of  the  land  in  controversy  to  which  their  father,  Samuel  Lilly,  had 
title,  subject  to  their  mother's  dower  therein,  and  the^e  interests^^nfiether 
^with  his  own  of  one^ninth,  J.  E.  Lilly  conveyed  by  deed  to  his  mother,  she 
thereupon  tecame  invested  with  the  title  in  fee  simple  to  four-ninths  of 
the  undivided  half  of  the  land  formerly  owned  by  Samuel  Lilly,  and  by 
the  deed  which  she  subsequently  made  J.  B.  Lilly  he  became  the  owner 
in  fee  simple  of  his  mother's  half  of  the  land,  and  of  four-ninths  of  the 
-other  half,  as  well  as  his  mother's  dower  interest  therein.  The  appellant's 
•contention  that  the  deed  from  Delilah  Furnish  to  appellee,  J.  £.  Lilly, 
should  be  set  aside  because  of  her  want  of  mental  capacity  and  his  alleged 
undue  Influence  exerted  upon  her  in  procuring  its  execution,  is  not,  in  our 
opinion,  snstalned  by  the  evidence. 

It  is  true  she  was  sev^nty^six  years  of  age,  and  in  feeble  health  when  it 
was  made,  but  according  to  the  evidence  she  had  sufficient  mind  to  compre- 
hend the  terms  and  m^dfnlng  of  the  deed.    The  consideration  for  the  convey- 
-ance,  which  was  the  undertaking  of  the  grantee  to 'support  and  care  for  her 
<lurlng  the  remainder  of  her  life,  could  not  at  the  time  have  been  regarded 
-aa  inadequate.    The  land  as  a  whole  was  not  worth  more  than  $600,  and  her 
Interest  therein  was  of  less  value.      The  fact,  too,  that  she  had  spent  more 
-of  her  time  with  appellee  than  her  other  children,  and  that  she  had  always 
received  kind  and  afifectionate  treatment  at  the  hands  of  himself  and  fam- 
ily, doubtless  had  some  effect  in  causing  her  to  feel  that  he  was  entitled  to 
-compensation  for  her  past  as  well  as  future  support,  and  though  she  died 
shortly  after  the  execution  of  the  deed,  she  seemed  to  have  received  of  ap- 
pellee and  his  family  proper  nursing  and  attention. 

Three  of  the  ten  witnesses  introduced  as  to  the  condition  of  Mrs.  Fur- 

Dish's  mind  when  the  deed  was  made  testified  that  she  was   not  competent 

to  contract,  while  seven  others,  including  the  physician  who  attended  her 

In  her  last  Illness,  tostlQed  that  she  was  qompetent  to  do  so.    In  view  of  the 

-evidence  presented   by  the  record  we  are  not  disposed   to  find  fault  with  the 

-conclusion  reached  bj  the  chancellor  upon   this  point.    This  court  has  re- 

^leatedly  held  that  such  conveyances  should  be  upheld:  unless  it  is  made  to 
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appear  that  the  grantor  was  not  possessed  of  sufficient  mental  capacity  tc^ 
contract,  or  that  the  deed  was  obtained  by  fraud  or  undue  influence.  (Snl- 
livan  y.  Hadkin,  11  Ky.  Law  Rep.,  629;  Bush  v.  Johnson,  11  Ky.  Law  Bep.» 
698;  Rankin's  Adm'r  y.  Wallace,  18  Ey.  Law  Rep.,  97;  Jones  v.  Oorham^ 
&c.,  18  Ky.  Law  Rep.,  668;  Duffey,  &o.  r.  Sutherland*  &o.,  18  Ey.  Law 
Rep.,  447;  Young  v.  Young,  20  Ky.  Law  Rep.,  1288.) 

We  think  the  chancellor ^rred  in  adjudging  appellee,  J.  E.  Lilly,  eotltled 
to  all  the  proceeds  df  the  land  except  the  one-eighth  directed  to  be  paid  tbe> 
children  of  M.  N.  Lilly.  He'is  entitled  to,  and  should  have  been  adjudged, 
one-half  the  proceeds  of  the  entire  tract  because  of  his  ownership  of  the  half 
thereof  formerly  owned  by  his  mother,  and  to  six -ninths  of  the  other  half  of 
the  proceeds,  because,  besides  the  one-ninth  of  that  half  of  the  land  formerly 
owned  by  his  father  which  he  inherited,  he  acquired  by  purchase  and  deed 
from  his  brothers,  G.R.,  E.  T.  and  Dudley  Lilly,  the  one-ninth  Interest  of 
each  in  the  father's  half  of  the  land„  and  in  addition  the  <xne-nlnth  each  of 
his  sisters,  Jane  Baxter  and  Ollie  O'Neal,  in  the  father's  half,  as  they  have 
Bet  up  no  claim  thereto^  though  parties  to  the  action,  notwithstanding  tb» 
invalidity  of  tha  conveyance  under  which  their,  respective  interests  are 
claimed  by  appellee. 

The  judgment  should  also  direct  the  payment  to  the  childn^n  of  M.  N. 
Lilly,  deceased,  of  one-ninth  of  one-half  of  the  proceeds  of  the  land,  and  to> 
the  appellants,  Mattie  Stewart  and  Ellen  Lilly,  each  one-ninth  of  the  cne- 
half,  but  before  making  such  payment  to  Mattie  Stewart  and  Ellen  Lilly 
they  should  be  required  to  refund  to  appellee,  J.  E.  Lilly,  the  consldaration 
paid  them  respectively  by  him  for  their  respective  interests  in  the  land,  afr 
the  title  thereto  did  not  pass  to  him  by  the  deed  In  which  they  attempted  to 
join,  but  no  interest  should  be  charged  them  upon  the  consideration  they 
are  required  to  refund,  nor  should  he  be  charged  with  rent  for  any  iMurt  of 
the  time  he  had  the  land  in  possession.  We  do  not  think  the  statuteof  lim- 
itation can  be  relied  on  by  appellee  to  defeat  the  clatei^f  appellants,  Mattie- 
Stewart  and  Ellen  Lilly.  Besides,  his  possession  is  not  shown  to  have  beeik 
actual  and  continuous  by  as  much  as  fifteen  years.  As  the  deed  by  which 
they  attempted  to  convey  their  interests  in  the  land  was  void  ab  Initio,  such 
possession  as  appellee  held  of  the  undivided  half  of  the  land  in  which  they 
owned  an  interest,  if  he  ever  had  possession  thereof  independently  of  hla 
mother,  to  whom  dower  in  that  half  was  never  assigned,  was  that  of  a  joint- 
tenant,  and,  therefore,  not  adverse  to  his  cotenants.  But,  in  any  event,. 
Mattie  Stewart  and  Ellen  Lilly  being  married  women  and  under  the  dif- 
ability  of  coverture  while  appellee  had  possession  of  the  land,  limitation  did 
not  run  as  to  them. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  the  opinion. 


GUENTHER  ▼.  WISDOM. 

(Filed  February  2,  190e»— Not  to  be  reported.) 

1.  Conveyance— Consideration— Money  advanced  to  redeem  lots— Adjudged 

to  be  a  mortgage — A  conveyance  made  to  appellants,  by  direction  of  appeK 

ee,  of  certain  lots  owned  by  appellee,  upon  a  writing  by  which  appelknt 
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agreed  to  let  appellee  haTe  1211.87  in  money  to  redeem  same,  and  that  appel- 
lee should  sell  the  lots  by  a  named  date  and  repay  appellant  tho  money, with 
8  per  cent.  intPreRt,  and  to  pay  appellant  the  money  which  the  lots  sold  for 
up  to  the  amount  of  his  debt,  and  those  he  failed  to  sell  was  to  belong  to  ap- 
pellant if  the  debt  was  not  all  paid  at  said  date,  is  adjudged  to  be  a  mort- 
gage, and  appellee  adjudged  to  be  the  owner  of  the  unsold  lots,  with  a  lien 
thereon  to  appellant  for  the  balance  unpaid. 

2.  Usury— The  contract  having  been  adjudged  to  be  a  mortgage  and  not  a 
sale,  appellant  is  entitled  to  only  6  per  cent,  interest  on  his  debt. 

E.  B.  Anderson  for  appellant. 

Hayes  Ss  Wells  for  appellee. 

Appeal  from  Daviess  Circuit  Court.  , 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Wisdom,  purchased  the  equity  of  redemption  in  eleven  lots 
in  Mechanlosville  Addition  to  the  city  of  Owensboro.  Buing  unable  to  pay 
his  bid,  $2.60  on  the  equity  of  redemption  and  1208.77,  the  amount  required 
to  redeem  the  lots  from  the  original  purchaser!  he  obtained  from  the  appel- 
lant, Gaenther,  1911.87.  Thereupon  he  directed  the  court  to  make  a  deed  to 
Guenther  for  the  lots,  which  was  accordingly  done.  At  the  time  the  money 
was  obtained  and  the  deed  directed  to  be  made  to  Guenther  the  parties  en- 
tered into  a  writing,  a  part  of  which  reads  as  follows:  '*And,  whereas,  the 
party  of  the  second  part  has  agreed  to  redeem  for  the  party  of  the  first  part 
the  said  lots  from  the  first  purchasers  thereof,  as  well  as  to  pay  the  amounts 
hid  for  the  equities  of  redemption  (amounting  in  all  to  1211.87)  upon  the 
terms  and  conditions  hereinafter  set  out,  now,  therefore,  for  and  in  consid- 
eration of  the  premises,  and  for  the  said,  sum  of  1211.87,  the  receipt  of  which 
is  hereby  aek^bwledged,  and  in  order  to  secure  the  payment  to  the  party  of 
the  second  imrt  of  the  said  sum,  with  interest  thereon  as  hereinafter  stlpu- 

*  Iflted.  the  party  of  the  flrnt  part  has  this  day  transferred  to  the  party  of  the 
second  part  his  bid  for  the  said  equities  of  redemption  in  said  lots,  and  au- 
thcilzed  The  court  to  make  a  deed  to  said  lots  to  the  party  of  the  second 
part;  and  the  party  of  the  first  part  further  agrees  and  binds  himself  to  pay 
the  party  of  the  second  part,  on  or  before  the  first  day  of  January,  1900,  the 
said  suni  of  $211.87,  with  interest  thereon  at  the  rate  of  8  per  centum 
per  annum  from  date  until  paid.  It  is  agreed  between  the  parties  hereto 
that  the  party  of  the  first  part  may  sell  any  or  all  of  such  lots  as  he  may  be 
able  to  do  so,  and  that  the  party  of  the  second  part  will  at  any  time  convey 
to  the  party  of  the  first  part,  or  as  he  may  direct,  any  lot,  or  lots,  herein- 
above mentioned,  upon  .payment  to  the  party  of  the  second  part  of  the 

'amount  paid  for  and  on  account  of  said  lots,  together  with  interest  thereon 
at  the  rate  herein  agreed  upon,  up'  to  the  date  of  said  payment,  and  any  ex- 
penses which  the  party  of  the  second  part  may  necessarily  incur  in  connec- 
tion therewith:  Provided,  That  should  the  said  Wisdom  sell  any  lot.  or  lotii, 
for  an  amount  greater  than  that  specified  in  this  paragraph,  the  whole  of 
the  proceeds  of  same  is  to  be  paid  to  the  Eaid  Guenther  to  the  extent  of  the 
amount  of  money  advanced  by  him,  with  interest  thereon  as  herein  specified. 
It  is  understood  that  the  prices  paid  for  said  respective  lots  are  as  Ruows, 
to  wit:  Lot  4.  block  7,  $18.68;  lot  6.  block  7,  $18.18;  lot  7,  block  7,  $18.18; 
lot  4,  block  8,  $18.18;  lot  6,  block  8,  $90.88;    lot  7,  block  8,  $20.88;    lot  4, 
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block  9,  «81.97;  lot  7,  block  9,  $19.78;  lot  4,  block  19,  $19.78;  lot  7,  block  10. 
tl6.48;  lot  6,  block  20.  $16.48. 

It  ifl  further  understood  aud  agreed  that  Id  oase  the  party  of  the  first  part 
«hall  well  and  truly  pay  the  said  sum  of  $811.87,  with  Interest  thereon  as 
herein  provided,  on  or  before  January  1,  1900,  the  party  of  the  second  part 
«hall  convey  to  the  party  of  the  first  part  all  lots  therein  remaining  unsold. 
But  if  the  party  of  the  first  part  shall  fail  to  pay  the  said  som,  together 
"With  interest  thereon  as  herein  provided,  on  or  before  the  said  date,  then 
the  party  of  the  second  part  is  to  retain  all  the  lots  remalniiig  unsold,  and 
the  party  of  the  first  part  is  to  have  no  further  claim  upon,  or  interest  in, 
them.  And  in  that  event,  the  party  of  the  second  part  accepts  said  lots  as 
tull  payment  and  satisfaction  of  the  money  advanced  by  him  as  herein  pro- 
irided,  and  is  to  have  no  recourse  or  demand  against  the  said  Wisdom  for 
the  repayment  of  the  same,  or  any  part  thereof." 

The  appellee  sold  one  lot  for  $78.76,  and  two  other  lots  for  $60.  which  sums 
"were  paid  to  appellant  on  his  debt.  There  was  a  small  balance  due  appel- 
lant, found  by  the  court  to  be  $48.41.'  The  appellant  clams  that  he  is  entitled 
to  hold  the  remaining  lots  for  the  balance  due  him  on  his  debt,  beccuse  the 
oontract  was  a  conditional  sale  of  them  to  him.  The  appellee  claims  that 
the  oontract  was  only  intended  to  secure  the  money  appellant  advanced  him, 
and  that  it  is  nothing  more  than  a  mortgage  for  that  purpose.  The  instru- 
ment shows  that  it  was  Intended  only  to  secure  the  money  borrowed  from 
the  appellant.  It  was  nothing  more  than  the  borrowing  and  lending  of 
money.  Besides,  the  parties  regarded  it  as  such,  because  the  appellee  repaid 
nearly  all  of  the  debt.  It  would  be  most  Inequitable  to  allow  the  appellant 
to  hold  the  unsold  lots  for  the  small  balance  due  him.  And  to  do  so  would 
be  in  violation  of  the  letter  and  spirit  of  the  contract  and  in  disregard  of 
the  interpretation  which  the  parties  themselves  gave  it.  It  is  urged  that 
the  appellant  is  entitled  to  8  per  cent,  interest  upon  the  theory  that  it  was 
]>art  of  the  consideration  for  the  purchase  of  the  property.  When  we  reach 
the  conclusion  that  the  transACtion  only  amounted  to  the  borrowing  and 
lending  of  money,  it  follows  that  the  excess  of  6  per  cent,  is  usurious,  and 
the  court  properly  computed  the  interest  at  6  per  cent. 

The  court  decieed  that  appellant  should  reconvey  the  property  upon  the 
payment  of  the  balance  due  him.  And  it  is  urged  that  the  court  should  have 
ordered  it  sold  to  pay  it.  The  court  did  not  deny  appellant's  right  to  have 
it  sold,  and  has  complete  jurisdiction  to  have  it  done,  if  the  appellee  does 
not  repay  the  balance  due  liim.  It  Is  urged  that  the  court  erred  in  allowing 
the  appellee  his  costs  up  to  the  entering  of  the  judgment.  This  was  proper, 
because  the  appellant  forced  the  ap];)ellee  to  Institute  the  suit  to  have  his 
rights  in  the  property  adjudicated,  and  he  obtained  the  relief  sought.  If 
•appellant  is  compelled  to  enforce  the  sale  of  the  property  for  the  amount 
<lue  him,  then  appellee  will  be  compelled  to  pay  the  costs  resulting  there- 
:from,  l^ecause  bis  failure  to  pay  the  money  makes  necessary  the  proceedings 
to  enforce  the  payment  of  the  debt. 

The  judgment  is  affirmed. 


LEXINGTON  HTDBAULIO  ft  MFG.  00.  Y.  00T8,  AO.       233 

LEXINGTON  HYDRAULIC  AND   MFG.  CO.  ▼.  OOTS,  &o. 

(Filed  February  8.  1006. ) 

1.  Contract  to  supply  city  with  water— Liability  of  appellant  to  individual 
<owner  of  property— Under  a  contract  by  a  city  with  a  water  company  to 
supply  the  city  with  water,  fiuch  company  is  liable  to  an  individual  prop- 
erty owner  for  damages  by  flre  resulting  to  her  property  from  lack  of  water. 

2.  Exclusive  remedy— The  fact  that  there  is  a  provision  in  the  contract 
that  *'for  any  failure  of  the  company  to  comply  with  any  material  part  of 
its  covenant  shall,  at  the  option  of  the  city,  work  a  forfeiture  of  its  right  to 
claim  the  rentals  stipulated,  and  the  city  shall  have  the  right,  if  this  failure 
continues  for  thirty  days,  to  terminate  the  contract,*'  does  not  make  such 
remedy  exclusive,  and  such  remedy  would  in  nowise  remunerate  one  who 
has  lost  her  property  by  appellant's  breach  of  its  contract. 

8.  Setting  aside  verdict— Where  the  evidence  in  a  case  is  conflicting  in  its 
character  we  are  not  warranted  in  setting  as!de  the  verdict  of  the  jury. 

i.  Construction  of  contract— Instructions  to  jury— Section  16  of  the  con- 
tract provides:  '*That  the  machinery  and  boilers  shall  throw,  if  necessary, 
six  streams  of  water  at  one  time,  oat  of  a  two  and  one-half  inch  hose  with 
a  one  inch  nozzle  to  a  height  of  between  "ighty  and  one  hundred  feet,"  and 
under  the  facts  in  the  record  the  jury  should  have  been  told  that  under  the 
•contract  the  company  was  required,  when  necessary,  to  furnish  a  pressure 
on  the  whole  system  sufiScient  to  throw  six  streams  of  water  of  the  given 
dimensions  and  power  at  one  time,  from  hydrants  located  at  different 
points  on  the  system,  and  that  if  at  the  time  of  the  fire  there  was  such  pro* 
portionate  pressure  on  the  mains  contiguous  to  appellee's  property  as  would 
naturally  result  from  the  before  deFcrlbed  pressure  on  the  whole  system,  ap- 
pellant would  not  be  liable,  but  If  such  proportionate  pressure  was  ^-ot  on 
the  mains  contiguous  to  her  property,  and  the  failure  to  have  it  there  was 
the  proximate  cause  of  the  destruction  of  her  property,  th^n  appellant  was 
liable  for  the  resulting  loss. 

Breckinridge  &  Shelb^'  for  appellant. 
Morton,  Webb  &  Wilson  for  appellees. 
Appeal  from  Fayette  Circuit  Cour  . 
Opinion  of  the  court  by  Judge  Barker. 

On  June  7,  1901,  a  cooper  shop  on  West  Main  street,  in  Lexington,  Ey., 
belonging  to  the  appellee.  Mary  K.  Oots,  was  burned  in  a  general  conflagra- 
tion extending  over  a  large  area  of  the  western  part  of  the  city.  To  recover 
damages  for  the  destruction  of  her  property  this  action  was  instituted  by 
appellee  in  the  Fayette  Circuit  Court,  based  upon  the  alleged  failure  on  the 
part  of  the  water  company  to  supply  the  requisite  qtiantity  of  water,  as 
stipulated  for  in  its  contract  with  the  city.  A  trial  of  the  action  resulted 
in  a  verdict  and  judgment  in  favor  of  the  appellee  for  the  sum  of  $800,  to 
reverse  which  this  appeal  is  prosecuted. 

.  So  much  of  the  oontract  between  the  water  company  and  the  city  as  we 
deem  pertinent  to  a  proper  discussion  of  the  issues  involved  in  the  case  is  as 
follows: 

"Section  1.  That  there  is  hereby  granted  to  the  Lexington  Hydraulic  Co., 
or  any  other  responsible  company,  their  successors  and  assigns,  the  privilege 
of  constructing  and  maintaining  waterworks  in  the  city  of  Lexington,  and 
thereby  to  supply  said  city  and  its  inhabitants  with   pure  and  wholesome 
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water  for  publio  and  private  uses  on  the  following  terms  and  conditions,  U> 
wit: 

V'Seo.  2.  The  said  company  shall  build  and  put  In  operation,  within  one 
year  from  date  of  this  contract,  a  system  of  waterworks  of  a  sufficient  ca- 
pacity to  supply  said  city  of  Lexington  with  pure  and  wholesome  water,  for 
publio,  private  and  manufacturing  uses. 

*'Sec.  S.  The  said  company  agrees  to  furnish  the  said  city  of  Lexington 
with  two  hundred  double-discharge  fire  hydrants,  to  be  located  within  said 
oity,  as  shown  on  the  map  filed  herewith. 

*'Sec.  4.  The  said  city  of  Lexington  agrees  to  pay  the  said  company  a  sum 
not  to  exceed  110,000  per  annum  rental  for  a  term  of  twenty-flve  years  from 
the  date  of  completion  and  successful  testing  of  said  works  for  said  two 
hundred  flre  hydrants,  to  be  paid  to  the  superintendent  of  Fald  company  in 
quarterly  installments,  or  to  such  other  persons  as  the  said  company  may 
designate. 

"Sec.  6.  A  failure  by  said  company  at  any  time  to  comply  with  any  ma- 
terial term,  condition  and  stipulation  of  this  contract  shall,  at  the  option  of 
the  city  of  Lexington,  work  a  forfeiture  of  any  rights  to  claim  the  rental 
herein  provided  for,  and  said  city  shall  have  the  right,  if  such  failure  con- 
tinues for  thirty  days,  unavoidable  accidents  and  delays  excepted,  totermi- 
Date  tihs  contract.    *    *    * 

*'Sec.  18.  Said  company,  their  successors  or  assigns,  shall,  within  thirty 
days  after  the  acceptance  in  writing  of  the  privileges  granted  by  this  ox- 
dinance,  proceed  without  delay  to  make  suitable  arrangements  for  carry- 
ing out  the  purposes  of  this  privilege,  and  shall,  within  one  year,  ay  in  a 
suitable  manner  within  said  city  suitable  cast  or  wrought  iron  water  mains 
of  sufficient  length  to  properly  connect  said  200  hydrants;  and  of  capacity 
to  deliver  the  requisite  quantity  of  water  for  flre  protection  and  domestic 
supply  as  herein  provided  for.  The  main  pipe  leading  from  the  pumps  to 
the  city  shall  be  sixteen  inches  in  diameter,  and  ther4*mainder  of  such  mains 
shall  be  twelve,  t-en,  eight,  six  and  four  inches  in  diameter;  and  there  shall 
be  located  on  said  main  pipes  within  the  limits  of  said  city  two  hundred 
double  discharge  flre  hydrants  at  the  points  designated  in  said  map,  and  the 
hose  attachments  are  to  be  made  to  fit  the  hose  now  in  ut*e  for  the  city  of 
Lexington.  The  hydrants  are  to  be  provided  and  maintained  by  the  com- 
pany, their  successors  or  assigns,  and  are  to  be  connected  with  the  street 
mains,  but  the  connection  of  the  hydrants  with  the  mains  areto  be  consid- 
ered main  pipes,  and  there  shall  be  attached  to  the  main  pipes  suitable 
valves  to  shut  off  the  water  from  any  line  of  pipe  if  found  necessary.  It  is 
further  provided  that  when  said  flre  hydrants  have  been  established  and 
erected,  their  location  shall  not  be  ^changed.  The  said  city  council  may, 
from  time  to  time,  by  ordinance  and  resolution,  require  the  said  company^ 
their  successors  or  assigns,  within  a  reasonable  time,  not  to  exceed  in  any 
case  ninety  days,  to  extend  said  mains  and  pipe^  to  other  parts  of  the  city, 
the  extension  to  be  from  the  terminus  of  any  main,  or  from  the  intersection 
of  the  mains  at  any  two  streets,  as  the  case  may  require,  and  the  said  com- 
pany, their  successors  or  assigns,  shall  erect  and  maintain  one  double  dis- 
charge five  hydrant  to  every  900  feet  or  fraction  thereof  of  such  extension* 
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the  same  to  be  located  as  the  city  may  direct  along  the  line  of  said  proposed 
extensidD.    *    •    ♦  -. 

'*Seo.  16.  Id  coDsideratlon  of  the  benefits  to  said  city  and  the  inhabitants: 
thereof,  to  be  derived  from  the  construotion  and  operation  of  said  water- 
"Works,  and  for  the  nniestrloted  use  of  said  SOO  fire  hydrants  for  the  eztin- 
iniishment  of  fires,  the  said  city' of  Lexington  agrees  and  binds  Itself  to  pay 
to  the  said  company,  their  snccessors  or  assigns,  the  anunal  sum  of  $10,000, 
for  the  full  term  of  twenty-five  years  from  the  completion  and  testing  of 
said  waterworks,  for  the  rental  of  said  200  hydrants,  the  same  to  be  paid 
quarterly  to  the  superintendent  of  the  said  company,  or  to  such  other  per- 
son as  said  company  may  designate,  and  in  the  same  manner  to  pay  S50  per 
annum  for  all  hydrants  on  extended  mains  and  all  intermediate  hydranta 
which  are  subject  to  rental  as  above,  for  the  remainder  of  said  term  of 
twenty-five  years  after  the  water  is  turned  on. 

'*Seo.  16.  In  consideration  of  the  rights  and  privileges  herein  granted  ta 
the  said  company,  their  successors  or  assigns,  and  the  $10,000  annual  rental 
to  be  paid  as  aforesaid,  the  said  company,  their  successors  or  assigns,  shall; 
give  at  all  times  unto  said  city  the  free  and  unobstructed  use  for  fire  pur- 
poses of  any  and  all  the  fire  hydrants  located  and  maintained  as  aforesaid; 
and  the  said  city,  by  its  proper  ofiSoers  and  employes,  shall  have  the  right, 
at  all  times,  for  the  purpose  of  extinguishing  fires,  to  take  water  from  said 
hydrants  without  further  cost  or  charges  to  said  city.  And  in  the  construe-. 
tlon  of  said  waterworks  the  machinery  and  hydrants  shall  be  manufactured 
by  the  Holly  Manufacturing  Co.,  of  Lockport,  New  York,  or  by  any  other 
company  which  may  be  agreed  upon  between  said  company  and  the  water- 
"works  committee,  to  be  of  equal  efQciency.  and  shall  have  two  separate  boil- 
ers, which  machinery  and  boiler  shall  throw,  if  necessary,  six  streams  of 
water  at  one  time  out  of  two  and  one-half  Inch  hose,  with  one-inch  nozzles, 
to  a  height  of  between  eighty  and  one  hundred  feet.  And  it  is  further  pro- 
Tided  herein  that  the  said  city  shall  have  water  free  of  charge  for  four 
troughs  for  watering  animals,  to  be  located  by  the  city  council,  which,  with 
the  pipes  and. fixtures  therefor,  shall  be  furnished  by  the  city,  and  to  be- 
provided  with  self-closing  valves,  and  shall  furnish  water  free  of  charge  for 
the  city  buildings,  the  city  paying  for  hydrants  and  fixtures,  and  the  said 
company  to  furnish  said  hydrants  and  fixtures  a1^  actual  cost.  And  it  is. 
further  provided  that  no  charge  is  to  be  made  for  water  used  for  filling  the> 
public  cisterns  or  for  exhibition  of  the  fire  department  or  for  cleansing  the 
public  gutters  or  sewers,  provided  that  no  more  than  one  and  one-half  inch 
streams  be  used  at  a  time,  one  hour  each  day  for  each  gutter  or  sewer;  and 
f Hither  provided,  that  water  for  filling  cisterns,  for  exhibitions  of  the  flra 
department  and  for  cleaning  gutters  and  sewers,  shall  be  taken  only  at 
stated  times,  or  on  reasonable  notice  by  the  mayor  or  marshal  of  said  city 
to  said  company." 

It  is  insisted  by  appellant  that  the  case  should  be  reversed  for  the  follow- 
ing reasons:  First,  the  x>etition  fails  to  state  a  cause  of  action  because  there* 
is  no  privity  of  contract  between  appellant  and  appellee;  second,  the  con- 
tract itself  furnishes  a  remedy  for  the  failure  of  the  water  company  to  per- 
form its  stipulations,  and  this  remedy  is  exclusive;    third,  the  verdict  ia. 
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"XsoDtrary  to  the  evljence;  fourth,  the  court  mislDStracted  the  Jnry.  Of 
these  Id  their  order. 

The  first  propoeitloD  InTolTes  the  sonDdDess  of  the  priDsiple  first  eiiiiD- 
X)iated  in  this  State  Id  the  case  of  the  Paducah  Lumber  Co.  ▼.  Paducah 
Water  Supply  Co.,  89  Kf.,  840,  that  for  breaoh  of  ood tracts,  such  as  that 
UDder  consideration,  the  company  is  liable  to  the  individual  property  owner 
Tor  damages  by  fire  resulting  from  lack  of  water.  At  the  urgent  soltoitation 
x)f  the  learned  counsel  for  appellant  we  have  reconsidered  the  opinion  in 
that  case,  and  have  pondered  long  on  the  forceful  argument  with  which  be 
has  sought  to  overthrow  the  conclusion  reached  therein,  with  the  result  that 
we  have  determined  that  the  opinion  furnishes  a  correct  ezpositloD  of  the 
law  on  the  subject  involved,  and  we,  therefore,  adhere  to  it  as  authority. 

It  is  true,  as  well  said  by  counsel,  a  principle  ought  never  to  be  consid- 
*«red  settled  until  it  is  settled  right;  but  it  is  equally  true,  when  settled 
right,  it  ought  to  be  adhered  to  without  reference  to  the  number  of  adjudi- 
'cations  in  other  Jurisdictions  holding  a  contrary  view.  The  second  proposi- 
tion is  based  upon  section '  6  of  the  contract,  which  prescribes  that  any 
failure  of  the  company  to  comply  with  any  material  part  of  its  covenant 
shall,  at  the  option  of  the  city,  work  a  forfeiture  of  its  right  to  claim  the 
rentals  stipulated,  and  the  city  shall  have  the  right,  if  this  failure  continues 
for  thirty  days  (unavoidable  delays  and  accidents  excepted),  to  terminate 
the  contract.  This  remedy  is  claimed  to  be  exclusive  of  any  other.  To  this 
we  can  not  agree.  While  it  in  true  the  parties  to  a  contract  may  stipulate 
-a  remedy  for  its  violation,  and  oftentimes  the  remedy  will  be  deemed  ez- 
olusive,  that  principle  has  no  application  here.  If  it  be  true,  as  we  have 
said,  that  appellee  has  an  action  for  the  loss  of  her  property  by  reason  of  a 
breach  of  its  contract  by  appellant,  section  5  does  not  supply  her  with  a 
remedy,  or  in  anywise  remunerate  her  for  the  loss  she  has  sustained.  If  the 
principle  we  have  stated,  as  to  the  leHponsibility  of  appellant,  is  to  be  main- 
tained, section  6  must  be  deemed  as  affording  a  remedy  to  the  city  by  which 
it  can  control  the  company,  and  prevent  a  prolonged  failure  on  its  part4o 
perform  Its  contract,  which  is  different  from,  and  additional  to,  the  remedy 
of  appellee  for  her  loss.  To  say  that  the  remedy  provided  in  section  6  is  ex- 
clusive of  all  others  for  breach  of  contract  on  the  part  of  appellant,,  is  but 
•another  mode  of  saying  that  Paducah  Lumber  Go.  v.  Paducah  Water  Sup- 
ply Co.  should  be  overruled,  and  the  principle  contended  for  by  appellant, 
that  there  Is  no  privity  of  contract  between  it  and  the  appellee,  should  be 
substituted  as  the  correct  rule  of  law. 

As  to  the  third  proposition,  the  evidence  adduced  on  the  trial  was  volum- 
inous In  its  quantity,  and  very  contllctlng  in  its  character,  and  we  are 
unable  to  say  that  the  conoluBlon  reached  by  the  jury  on  the  facts  is  so  ob- 
viously contrary  to  the  great  weight  of  the  testimony  as  to  warrant  us  in 
invading  their  province  and  setting  aside  the  verdict.  The  fourth  proposi- 
tion urged  by  api)ellant  is  that  the  court  misinstructed  the  jury,  and  the 
soundness  of  this  position  depends  upon  the  construction  to  be  given  the 
contract  as  to  the  pressure  to  be  furnished  in  case  of  fire.  By  section  18  it 
is  provided  that  the  company  shall  "lay  in  a  suitable  manner  within  said 
x:ity  suitable  cast  or  wrought  iron  water  mains  of  sufficient  length  to  prop- 
^erly  connect  said  300  hydrants,    and  of  capacity  to  deliver  the  requisite 
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quantity  of  water  for  fire  protection  and  domestic  supply  as  herein  proTlde(^ 
for.  The  main  pipe  leading  from  the  pumps  to  the  city  ehall  be  sixteen 
inches  in  diameter,  and  the  remainder  of  such  mains  shall  be  twelve,  ten, 
el^ht,  six  and  four  inches  in  diameter."  On  the  water  mains  there  was  to 
be  located  200  double-discharge  fire  hydrants  at  points  designated  on  a  map^ 
showing  the  system  as  contemplated.  By  Eectlon  16  it  Is  provided  that  "in 
the  construction  of  said  waterworks  the  machinery  and  hydrants  shall  ba 
manufactured  by  the  Holly  Manufacturing  Co. ,  of  Lockport,  New  York,  or. 
by  any  other  company  which  may  be  agreed  upon  between  said  company  and 
the  waterworks  committee,  to  be  of  equal  efficiency,  and  shall  have  two 
separate  boilers,  which  machinery  and  boilers  shall  throw,  if  necessary,  six 
streams  of  water  at  one  time  out  of  two  and  one-half  inch  hose,  with  one- 
inch  noszle,  to  a  height  of  between  eighty  and  one  hundred  feet." 

This  is  the  portion  of  the  contract  upon  which  the  question  now  under, 
discussion  turns.*  ft  is  insisted  by  the  appellee  that,  by  this  language,  the 
oompany  was  under  contract  to  furnish  pressure,  when  necessary,  sufficient 
to  throw  six  streams  at  one  time  and  on  one  main  out  of  two  and  one-half 
inch  bose,  with  one-inch  nozzles,  to  a  height  of  between  eighty  and  ona 
hundred  feet,  and,  therefore,  it  was  its  duty  to  have  a  pressure  sufficient. 
upon  the  mains  oontiguons  to  appellee's  property  to  throw  six  streams  of 
water  at  one  time,  to  the  prescribed  height,  out  of  the  hydrants  locatec^ 
thereon.  Appellant  insists  that  the  language  of  the  contract  should  b& 
given  its  natural  meaning,  and  there  should  not  be  interpolated  into  it 
words  which  would  make  it  read  as  if  the  covenant  was  to  furnish  sufficient, 
pressure  to  throw  six  streams  of  water  of  the  given  foroe  at  one  time  and  at. 
one  place;  that  the  real  meaning  of  the  contract  is  that  the  pressure  at  tb& 
pumping  station  should  be  sufficiently  great  on  the  whole  system  to  throw 
six  streams  of  water  from  six  hydrants  at  different  points  thereon;  audit, 
is  urged  that  the  evidence  shows  that  a  pressure  sufficiently  gr«*nt  to  forca 
water  through  a  four  inch  main  with  sufficient  velocity  to  meet  the  require- 
ments of  appellee's  construction  of  the  contract  would  not  only  burst  tha 
pipe,  but  all  of  the  plumbing  in  the  city,  and  under  the  well-known  rule  of 
construction  of  contracts  this  (if  it  can  be  avoided)  must  not  be  given  an 
interpretation  which  impoees  a  duty  impossible  of  performance,  but  tha 
more  reasonable  one  contended  for  by  the  appellant  should  be  adopted. 
This  reasoning,  we  think,  is  correct.  The  contract  is,  of  course,  mutual^ 
and  the  covenant  in  question  bears  a  direct  relation  to  the  conBideratioi^ 
moving  from  the  city  to  the  company;  and  while  it,  doubtless,  would  hava 
been  better  to  have  had  all  the  mains  of  a  dimension  sufficient  to  have  sus- 
tained the  pressure  resulting  from  appellee's  construction  of  the  contract,, 
that  would  have  entailed  a  higher  rental,  and  this,  presumably,  the  city 
was  unwilling  to  pay.  The  dimensions  of  the  water  mains  are  prescribed 
in  the  contract,  four  inch  mains  being  authorized  in  certain  parts  of  the 
oity;  and  as  the  water  was  to  be  supplied  from  the  pumping  station  by 
direct  pressure,  it  would  be  an  unreasonable  construction  to  say  that  this, 
pressure  should  be  so  great  as  to  burst  all  the  four- inch  pipe  and  all  tha 
plumbing  in  the  city,  and  thus  render  the  whole  system  an  absolute  failure. 
The  water  system  of  appellant  was  established  in  1886.  and  has  been  in 
oae  ever  since.    The  mains  were  laid  under  the  supervision  of  a  speciallyv 
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appointed  waterworks  committee,  whose  buslDees,  preeumably,  was  to  see 
that  the  interest  of  the  city  was  protected;  and  after  the  system  was  com- 
pleted a  trial  of  its  efScieooy  was  had,  and  a  favorable  report  made  thereof 
to  the  city  council,  who,  by  resolution,  accepted  it  as  installed.  Xbia  reso- 
lution, which  was  adopted  on  February  26,  1886,  is  as  follows: 

"Be  it  resolved  by  the  Mayor  and  Board  of  Councilmen  of  the  City  of 
Lexington : 

"That  whereas,  the  Lexington  Hydraulic  and  Manufacturing  Ck).,  having 
•completed   the  system   of  wat-er works  provided  for  in  the  contract  entered 

« 

into  between  the  cifcy  of  Lexington,  State  of  Kentucky,  and  said  company, 
and  complied  fully  with  the  .tests  and  requirements  provided  fof  in  said 
x:ontract: 

"Therefore,  the  mayor  and  board  of  councilmen,  acting ior  and  in  behalf 
-of  said  city,  hereby  formally  accept  said  system  of  waterworks  as  required 
by  said  contract." 

,  It  thus  appears  that,  at  the  very  beginning,  it  was  known  by  the  city  that 
the  company  had  laid  four- inch  mains  on  certain  streets,  and  it  accepted 
this  as  a  valid  fulfillment  of  the  contract.  We  are.  not  willing,  under  these 
-circumstances,  to  put  a  construction  upon  the  contract  which,  if  enforced, 
would  result  in  the  destruction  of  the  whole  system,  and  render  abortive 
the  very  end  sought  to  be  attained  by  its  establishment.  The  jury  should 
have  been  told  by  the  court,  in  substance,  that,  under  the  contract  existing 
between  the  city  and  the  company,  the  latter  was  required,  when  necessary, 
to  furnish  a  pressure  upon  the  whole  system  sufficient  to  throw  six  streams 
of  water  of  the  given  dimensions  and  power  at  one  time  from  hydrants 
located  at  different  points  on  the  system,  and  that  the  contract  of  the  ap- 
pellant was  fuUflled  if,  at  the  time  of  the  fire  which  damaged  appellee, 
there  was  on  the  water  mains  contiguous  to  her  property  such  pressure  as 
would  naturally  result  from  the  before  described  pressure  on  the  whole  sys- 
tem; that  if  there  was  such  proportionate  pressure  on  these-contiguous 
mains,  when  necessary  for  the  purpose  of  extinguishing  the  fire  in  question, 
^appellant  was  not  liable;  but  if  such  proportionate  pressure  was  not  on  the 
mains  contiguous  to  appellee's  pioperty  when  the  necessity  fnr  it  arose,  and 
the  failure  to  have  it  there  was  the  proximate  cause  of  the  destruction  of 
her  property,  then  appellant  was  liable  to  her  for  the  resulting  loss. 

The  instructions  given  on  the  former  trial,  modified  to  meet  the  views 
above  expressed,  will,  in  our  opinion,  correctly  embody  the  law  governing 
this  case  as  shown  by  the  record.  Without  particularity  of  statement,  we 
think  the  trial  court  correctly  ruled  on  the  questions  raised  as  to  the  com- 
petency and  relevancy  of  the  testimony.  We  deem  it  unnecessary  to  pass 
upon  what  is  called  the  misconduct  of  appellee's  counsel,  as  this  will  not  be 
repeated  on  a  retrial  of  the  case.  We  perceive  no  error  in  the  record  other 
than  as  above  pointed  out. 

The  judgment  is  reversed  for  proceedings  consistent  herewith. 

Whole  court  sitting. 

Judge  Nunn  dissents  from  the  proposition  of  law  in  the  opinion  upon 
which  this  case  is  reversed. 
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HIEATT,  &c.  V.  SCHMIDT,  EX'OR. 

(Filed  Feljruapy  8,  1905. ) 

Judicial  sales—Infanta'  real  estnte-^Newepaper  advertiseinent— Consent 
of  guardian  not  to  advertise— Lef^ality  of  sale— Under  Kentucky  Statutes, 
section  14a,  providing  "that  in  addition  to  notices  now  required  by  law  to 
be  posted,  all  public  sales  of  any  kind  of  property  when  sold  under  execu- 
tion, judgment  or  decree  shall,  unless  otherwise  agreed  upon  by  the  parties  to 
such  execution,  judgment  or  decree,  t>e  advertised  in  some  newspaper  pub- 
lished in  the  county  of  the  sale. "  *  *  *  Held— That  the  word  "parties'* 
in  this  section  includes  infants  as  well  as  adults,  and  in  a  decretal  sale  of 
the  land  of  an  infant,  its  guardian  has  the  right,  with  the  approval  of  the 
chancellor,  to  agree  to  dispense  with  the  newspaper  advertisement  of  the  sale 
of  snch  land,  and  such  agreement  is  binding  on  the  infant. 

Leopold  &  Pennebaker  and  Johnson  &  Hieatt  for  appellants. 

B.  F.  Gardner  for  appellee. 

Appeal  from  JefiFersoo  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Settle. 

The  sole  question  presented  for  our  consideration  by  the  record  in  thlB 
case  is,  dan  an  infant  party  to  an  action  brought  to  obtain  a  decree  for  the 
sale  of  real  estate,  of  which  such  infant  is  part  owner,  with  the  chancellor's 
approval,  consent  through  his  statutory  guardian  to  a  sale  thereof  without 
the  newspaper  advertisement  required  by  section  14a,  Kentucky  Statutes? 

The  section  supra  contains  the  following  provision:  *'That  in  addition  to 
the  notices  now  required  by  law  to  be  posted,  all  public  sales  of  any  kind  of 
property,  when  sold  under  execution,  judgment  or  decree,  shall,  unless 
otherwise  agreed  upon  by  the  parties  to  such  execution.  Judgment  or  de- 
cree, be  advertised  in  some  newspaper  published  in  the  county  of  such 
fiale."    *    •    • 

The  decree  of  sale  in  this  case  states  "by  consent  it  is  further  adjudged 
that  no  advertisement  of  said  sale  shall  be  made,  as  required  under  and  pur- 
suant to  section  14a,  Kentucky  Statutes." 

The  infant,  Henrietta  Collier,  and  her  statutory  guardian  were  plaintiffs, 
and  as  much  interested  in  obtaining  a  sale  of  the  land  as  were  the  adult 
plaintiffs,  joint  owners  with  her  of  the  property,  and  it  is  to  be  presumed 
that  she  and  they  were  equally  benefited  by  its  sale.  The  language  of  the 
st<atnte  in  question  indicates  that  the  legislature  had  in  contemplation  the 
fact  that  cases  might  arise  in  which  it  would  not  be  beneficial  to  the  parties, 
whether  infants  or  adults,  tb  be  put  to  the  expense  of  the  newspaper  adver- 
tisement, for  which  reason  the  provision  allowing  such  advertisement  by 
consent  ol  parties  to  be  dispensed  with,  was  inserted  in  the  statute. 

It  could  not,  we  think,  have  been  contemplated  by  the  legislature  that  an 
infant  may  not,  by  agreement  of  his  guardian  and  the  sanction  of  a  court 
of  equity,  avail  himself  of  the  provision  of  the  statute  in  question  when  It 
would  be  beneficial  to  him  to  do  so.  Such  a  construction  of  the  statute 
would  deprive  infants  of  equal  protection  under  it,  and  conjQne  its  benefloent 
operation  tQ  adults  alone.  Neither  would  this  construction  extend  the  ben- 
efits of  that  provision  of  the  statute  to  all  adults,  for  those  of  that  class 
owning  real  estate  in  which  an   infant  has  a  joint  interest  would  be  ex- 
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eluded  from  its  operaUon  because  of  that  faot  Should  adult  parties  to  ai» 
action  like  those  in  this  case  (both  plaintiffs  and  defendants)  be  denied  the 
right  conferred  by  statute  to  dispense  with  the  newspaper  advertisement 
because  an  infant  happens  to  be  a  party  to  the  action?  And  especially  whero 
the  infant  and  her  statutory  guardian  are  plaintiffs,  and  the  latter,  by  and 
with  the  approval  of  the  chancellor,  elects  for  the  infant  to  join  with  the 
other  parties  in  interest  to  dispense  with  the  newspaper  advertisement?  We 
think  not. 

Obviously  It  must  have  been  the  opinion  of  Che  imrties  to  this  action,  and 
of  the  chancellor  as  well,  that  the  posting  of  the  written  or  printed  notices 
in  conformity  to  the  requirements  of  the  judgment  would  afford  sufficient 
advertisement  of  the  prox>erty  to  be  sold,  and  it  does  not  appear  from  the 
record  that  the  sale  was  not  attended  by  the  usual  number  of  people  and 
bidders,  or  that  the  property  sold  for  less  than  its  fair  market  value.  We 
are  of  the  opinion  that  the  word  * 'parties"  in  the  section  supra  includea  in- 
fants as  well  as  adults.  While  an  infant  can  not  personally  enter  into  a 
binding  agreement,  or  waive  a  legal  right,  lie  or  Ms  estate  may  for  many 
purposes  be  bound  by  the  act  of  another  having  authority  to  represent  him, 
and  especially  is  this  true  if  the  thing  done  be  advantageous  to  the  infant. 

In  this  case  the  agreement  to  dispense  with  the. newspaper  aiivertisenieDt 
was  made  for  the  infant  by  the  statutory  guardian;  the  agreement  was  ben- 
eficial to  the  infant  and  was  sanctioned  by  the  court,  evidence  of  all  of 
which  is  sufficiently  shown  by  the  approval  of  the  guardian  and  infant's 
attorney,  endorsed  upon  the  order,  and  by  the  recitals  of  the  judgment.  A 
court  of  chancery  has  power  to  elect  for  an  infant  in  a  case  properly  brought 
before  it  to  affirm  or  disaffirm  the  transaction  to  which  the  infant  is  a  party. 
(A.  &  E.  Ency.  of  Law,  volume  10,  page  669. ) 

In  Kentucky  Union  Land  Co.  v.  Elliott,  12  Ky.  Law  Rep.,  812,  it  was 
held  that  though  a  judgment,  under  which  certain  lands  In  which  infants 
owned  an  interest  had  been  partitioned,  was  void  and  would  have  to  be  re- 
versed, because  the  infants  were  not  served  with  summons,  yet  if,  following 
such  reversal,  the  infants  were  brought  before  the  court,  and  it  should  ap- 
pear that  the  partition  made  under  the  void  judgment  was  equal  and  just, 
the  guardian  of  the  infants  might  in  open  court  adopt  the  report.  (Kings- 
bury V.  Buckner,  184  U.  S.,  681;  Andrews  v.  Hall,  16  Ala.,  86;  Chambers  v. 
Rainey,  56  Texas,  17.) 

We  are  clearly  of  opinion  that  the  guardian  of  the  infant  appellee,  Hen- 
rietta Collier,  had  the  right,  with  the  approval  of  the  chancellor,  to  make,  as 
he  did  for  her,  the  election  authorized  by  the  statute,  consequently  the  agree- 
ment of  the  parties  to  dispense  with  the  newspaper  advertisement  of  the 
sale  of  the  real  estate  in  controversy  was,  and  is,  binding  upon  her.  The  au- 
thorities relied  on  by  counsel  for  appellant  do  not  conflict  with  the  views 
herein  expressed.  While  they  illustrate  the  zeal  of  this  court  in  protecting 
the  rights  of  infants,  it  will  be  found  that  they  are  cases  in  which  the  lower 
court  was  without  jurisdiction  to  act  upon  the  infant's  rights,  or  there  was 
an  attempt  either  by  the  infant  himself,  or  &ome  one  assuming  to  act  for 
him,  to  illegally  bind  his  estate,  or  waive  his  property  or  other  rights  in  a 
manner  forbidden  by  law.  It  follows  from  the  foregoing  conclusions  that 
the  chancellor  did  not  err  in  overruling  the  purchaser's  exoeptions  to  the 
report  of  sale,  or  in  confirming  the  sale. 

Wherefore,  the  judgment  is  affirmed.  ^ 
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BUTLER  V.  STEPHENS. 
(Filed  Feburary  8,  1906.) 

1.  Judlclnl  districts— Power  of  legislature  to  create— Section  183  of  the  Cbn- 
etitntioD  provides  that  "the  general  assembly,  when  deemed  necessary,  may 
establish  additional  (jndiciol)  districts,  but  the  whole  number  of  districts, 
exclusive  of  counties  having  a  population  of  160.000,  shall  not  exceed  at  any 
one  time  one  for  every  fiO.OOO  of  population  of  the  State,  according  to  the 
last  enumeration."  The  last  Federal  census  shows  that  the  State  had  In 
1900  a  population  of  3,147,174.  This  would  have  entitled  the  State  to  as 
many  as  thirty -one  judicial  district,  outside  of  the  county  of  t7efierson,whicb 
had  a  population  of  282,649.  Section  128  of  the  Constitution  provides  that 
*'the  general  assembly,  having  due  regard  to  the  territory,  business  and 
population,  shall  divide  the  State  into  a  sufficient  number  of  judicial  dis- 
tricts to  carry  into  effect  the  provisions  cif  the  Constitution  concerning  cir- 
cuit courts."  Held— That  the  act  of  the  general  assembly  of  1904,  creating^ 
the  Thirty -first  Judicial  District,  composed  of  the  counties  of  Floyd,  Knott 
and  Magoffin,  was  constitutional. 

2.  Size  of  districts— The  inhibition  in  the  Constitution  is  not  against  the 
sixe  of  the  districts  at  all  except  where  single  counties  may  constitute  a  dis- 
trict, and  the  fact  that  the  Thirty-first  District  contained  only  about  86,299 
population  does  not  affect  the  validity  of  the  act  creating  it,  as  the  popula- 
tion of  the  entire  State  by  the  last  census  was  such  as  to  empower  the  legis- 
lature to  create  an  additional  district. 

8.  Commonwealth  *s  attorney— Any  one  elected  to  the  office  of  Common- 
wealth's attorney  takes  it  subject  to  the  constitutional  right  of  the  legisla- 
ture to  make  new  districts  as  the  necessities  and  population  may  require, 
and  those  affeoted  by  its  exercise  must  yield  to  it  as  one  of  the  conditions 
fixed  by  the  Coustitution  upon  which  they  took  their  office. 

J.  F.  Butler,  W.  O.  Bradley,  James  Goble  and  B.  L.  Greene  for  appellant. 

Hazelrigg,  Chenault  &  Hazelrlgg,  Geo.  B.  Gardner,  B.  G.  Williams  and 
J.  J.  C.  Bach  for  appellee. 

Appeal  from  Floyd  Circuit  Court 

Opinion  of  the  court  by  Judge  O'Rear. 

The  Twenty-fourth  Judicial  District,  prior  to  1904,  was  composed  of  the 
counties  of  Floyd,  Johnson,  Knott,  Martin  and  Pike.  In  1908,  at  the  regu- 
lar election,  a  circuit  judge  and  Commonwealth's  attorney  were  elected  and 
commissioned  for  the  term  of  six  years,  and  entered  upon  the  discharge  of 
their  dutils.  Appellant  was  the  Commonwealth's  attorney  elected  for  that 
district  at  that  time.  At  the  regular  session  of  the  legislature  held  in  1904 
there  was  erected  a  ne\^  district,  the  Thirty-first,  which  was  made  to  com- 
prise the  counties  of  Floyd,  Knott  and  Magoffin.  The  governor  appointed 
appfllee  as  Commonwealth's  attorney  in  the  Thirty- first  District  until  the 
next  succeeding  regular  election,  who  qualified  and  entered  upon  the  dis- 
charge of  his  duties. 

This  appeal  presents  for  decision  the  controversy  between  appellant,  John 
F.  Butler,  the  Commonwealth's  attorney  in  tte  Twenty-fourth  District,  and 
appellee,  A.  B.  Stephens,  Commonwealth's  attorney  in  the  Thirty-first  Dis- 
trict, as  to  who  was  entitled  to  administer  the  duties  of  that  office  in  thd 

vol.  27—16  I 
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county  of  Floyd,  they  each  claiming  the  right.  The  declsioD  In  the  court 
belo^  was  in  favor  of  Stephens.  We  waive  the  question  of  practice  pre- 
sented by  which  the  controversy  was  brought  before  the  court,  having  come 
to  the  conclusion  that  the  judgment  must  be  affirmed  on  the  merits  of  the 
case  as  they  are  m^ide  out  in  the  record. 

The  validity  of  the  act  of  19U4  (Session  Acts.  1004,  page  125)  is  assailed 
on  two  grounds:  FlrFt,  it  is  contended  that  no  new  rural  district  can  be 
created  unless  it  contains  at  least  60,000  population;  second,  that  as  the 
effect  of  the  act  is  to  diminish  appellant's  salary  or  official  compensation,  it 
is  repugnant  to  section  235  of  the  Constitution,  and  as  to  appellant  is  void. 
By  section  97  of  the  Constitution  a  Commonwealth's  attorney  is  to  be 
elected  in  each  judicial  district.  The  Constitution  of  1891  did  away  with 
all  courts  of  general  original  jurisdiction  save  circuit  courts.  By  sectioD 
128  the  legislature  wag  required,  at  its  Urst  bession  aft(-r  the  Constitution 
^ent  into  effect,  to  divide  the  State  into  judicial  districts.  It  was  in  that 
section  provided:  *'In  making  Fuch  apportionment  no  county  shall  be 
divided,  and  the  number  of  said  districts,  excluding  those  in  counties  hav- 
ing a  population  of  150.000,  shall  not  exceed  one  district  foi  each  60,000  of 
the  population  of  the  entire  State." 

Section  182  of  the  Constitution  reads:  "The  general  assembly,  when 
deemed  necessary,  may  establish  additional  districts;  but  the  whole  number 
of  districts,  exclusive  of  counties  having  a  population  of  160,000.  shall  not 
«xceed  at  any  one  time  one  for  every  00,000  of  population  of  the  State,  accord- 
ing to  the  last  enumeration." 

Section  134  is:  '*The  judicial  districts  of  the  State  shall  not  be  changed 
«xcept  at  the  first  session  after  an  enumeration,  unless  upon  the  establish- 
ment of  a  new  district." 

Section  187  of  the  Constitution  provides  that  counties  having  a  population 
of  150,000  or  over  shall  constitute  a  district,  and  be  entitled  to  four  jtdges. 
It  also  provides  that  the  general  assembly  may  increase  the  number  of 
judges  in  such  counties,  but  not  to  exceed  one  for  each  increase  of  40,(4)0 
population,  *'to  be  ascertained  by  the  last  enumeration." 

By  section  188  it  is  further  provided  that  each  county  having  a  city  of  20,- 
000  inhabitants,  and  a  population  including  said  city  of  40,000  or  more, 
luay  constitute  a  district,  and  when  its  population  reaches  76,000  the  general 
assembly  may  provide  that  it  shall  have  an  additional  judge,  and  may  have 
a  judge  for  each  additional  60,000  above  100,000.  Fiom  these  sections  It  is 
argued  that  there  can  be  no  district  created,  except  in  counties  having  a 
population  of  150,000  or  over,  or  In  counties  having  a  population  of  40,000, 
and  a  city  of  20,000,  unless  Fucb  district  contains  at  least  60,000  population. 
It  is  also  urged  that  as  frequent  reference  is  made  in  these  sections  of  the 
Constitution  "to  the  last  enumeration,"  it  was  intended  to  adopt  the  Fed- 
eral census  enumeration  as  the  sole  evidence  of  the  requisite  number  of 
population  for  determining  the  matter  of  diyiding  the  State  into  judicial 
districts.  There  was  not  at  the  time  of  the  adoption  of  the  Constitution, 
nor  has  there  since  been,  any  provision  of  law  for  taking  an  enumeration 
by  the  State.  It  may,  therefore,  be  conceded  that  these  references  were  to 
the  Federal  census.  It  may  also  be  assumed  that  the  population  of  the  en- 
tire State,  and  of  each  of  its  counties,  as  shown  by  the  Federal  census  is  a 
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latter  of  which  the  courts  will  take  judicial  notice.  Proceeding  upon  theie 
4icaumptloD6,  it  is  found  that  the  last  Federal  census  shows  that  the  State  of 
Eentucky  contained  a  population  in  1900  of  3,147,174.  The  only  county  in 
the  State  then  having  a  population  of  160,000  or  over  was  Jefferson,  with  a 
popn^tion  of  28*3,549.  This  would  have  entitled  the  State  to  as  many  at 
thirty  one  judicial  districts  outside  of  the  county  of  Jefferson.  At  that 
time,  and  until  the  creation  of  the  Thiity-i3rst  District,  there  were  only 
thirty  districts,  including  the  county  of  Jefferson.  Instead  of  the  require- 
ment heing  that  each  district  must  contain  at  least  60,000  population,  save 
as  expressly  excepted,  the  Constitution  carefully  leaves  the  number  of  popu- 
lotion  to  the  wisdom  of  the  general  assembly.  In  section  128,  where  the 
-duty  is  imposed  to  divide  the  -State  into  judicial  districts,  it  is  said:  '*The 
general  assembly,  having  due  regard  to  the  territory,  business  and  popula* 
tion,  shall  divide  the  State  into  a  sufficient  number  of  judicial  districts  to 
carry  into  effect  the  provisions  of  this  Constitution  ^concerning  circuit 
•courts." 

So  that  we  see  that  something  in  addition  to  population  was  to  enter  into 
the  consideration  of  the  sizes  of  the  districtF.,  The  inhibition  is  not  against 
the  size  of  the  districts  at  all,  except  where  single  counties  may  constitute 
-a  district.     The  total  number  of  districts  only  was  limited  by  the  popula- 
tion of  the  last  preceding  enumeration.    Such  was  the  construction  of  the 
flmt  general  assembly  that  convened  after  the  adoption  of  the  Constitution. 
They  then  divided  the  State  into  circuit  judicial  districts,  thirty  in  num* 
her.    The  last  preceding  census,  that  of  1890,  gave  the  State  of  Kentucky  a 
population  of  1,858,685.    Jefferson  county,  then  as  now  the  only  county  hay- 
ing as  many  as  160,000  population,  contained  188,698  inhabitants.     If  it  waa 
required  by  the  Constitution  that  each  district,  except  the  counties  which 
were  singly  entitled  to  be  a  district,  must  contain  at  least  60,000  population, 
deducting  the  population  of  Jefferson,  tfaere  could  have  been  only  twenty- 
eeven  other  districts  provided.    Giving  the  counties  of  Kenton,   Fayette 
and  Campbell  each  one  disulct  (they  each  being  entitled  to  be  a  separate 
district),  would  have  left  only  twenty -five  districts  that  the  State  could 
have  been  apportioned  into.    Yet  that  general  assembly  created  thirty  dis- 
tricta,  making  one  district  each  for  Jeffeison,  Kenton,  Campbell  and  Fay- 
ette counties.    It  will  be  observed  that  in  determining  when  single  countiea 
may  be  created  Into  separate  districts  the   Federal  census  is  not  adopted  aa 
the  basis  of  ascertaining  the  population.     (Section  187. )    The  same  session 
t)f  the  legislature  created  the  Twenty- third  District  (in  which  Magoffin  county 
Was  placed)  and  the  Twenty -fourth.     Neither  of  these  districts  contained  in 
ISfK),  according  to  the  census  of  that  year,  as  many  as  60,000  population. 
The  Twenty-third  had  only  42,123,  and  the  Twenty-fourth  49,308.  A  number 
t)f  other  districts  in  the  State,  having  more  than  one  county,  also  contained 
less  than  60.000  population.     This  apportionment  has  never  been  questioned, 
eo  far  aa  we  know.    The  fact  that  the  Thlrty-flrst  District  contained  only 
W.292  does  not  affect  the  validity  of  the  act  creating  it,  as   the  population 
t>f  the  entire  State,  by  the  last  census,  was  such  as  to  empower  the  legisla- 
ture to  create  an  additional  district,  if  in  their  wisdom   the  conditions  re- 
t^ulred  it.     Whether  they  did  or  not  is  a  matter  entirely  beyond  the  jurisdic- 
tion of  this  court  to  look  into. 
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Section  286  of  the  GoDstltutios  reads:  "Th.e  ealaries of  public  ofllcen  shall 
not  be  changed  dnring  the  term  for  which  they  were  elected."    «    *    « 

By  section  98  it  was  provided  that  **the  compensation  of  the  Common- 
wealth's attorney  shall  be  by  salary  and  such  percentage  of  fines  and  for- 
feitures as  may  be  fixed  by  law,  and  such  salary  shall  be  uniform,  l#  to  far 
as  the  same  shall  be  paid  out  of  the  State  treasury,  ^  *  *  not  to  exceed  1500 
per  annum." 

By  statute  Commonwealth's  attorney  a  receive  in  addition  to  the  $600  sal- 
ary, payable  out  of  the  treasury,  60  per  cent,  of  all  fines  and  forfeitures  re- 
covered in  the  circuit  courts  of  their  districts.  •  Appellant  contends  that  by 
taking  from  his  district  the  counties  of  Knott  and  Floyd  his  salary  is  dimin- 
ifhed.  It  may  be  conceded  that  the  percentage  of  fines  and  forfeitures  giTCii' 
by  statute  to  Commonwealth's  attorneys  are  to  be  regarded  as  salary,  as  the- 
term  is  used  in  section  98  of  the  Constitution.  The  legislature  would  not, 
therefore,  have  the  power  to  provide  a  less  or  greater  per  cent,  of  fines  aad 
forfeitures  to  the  Commonwealth's  attorneys,  or  ip—gase  or  diminish  tb» 
salary  of  $600,  payable  out  of  the  treasury.  Bat  thttt  Is  the  extent  of  the^ 
limitation.  '  Any  person  elected  to  the  oflSoe  of  Commonwealth's  attoroey 
takes  it  subject  to  the  constitutional  right  expressly  reserved  to  the  legiala- 
ture  to  make  new  distrtots  as  the  neoessities  and  population  of  the  Statfr 
may  require.  The  exercise  of  this  power  by  the  legislature  is  presumed  to 
be  in  behalf  of  the  State  and  its  citizens.  Commonwealth's  atlorneys^ 
affected  by  its  exercise  must  yield  to  it  as  one  of  the  conditions  fixed  by  th» 
Constitution  upon  which  they  took  their  offices. 

Wherefore,  the  Judgment  of  the  circuit  court  is  affirmed. 
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1.  Telegram— Delay  in  delivery—Ineffectual  if  delivered— The  fact  that  a 
telegram  announcing  a  eon's  illness  was  unreasonably  delayed  in  its  trans- 
mission  and  delivery  will  not  entitle  the  father  to  damages  for  mental 
Buffering  in  not  seeing  his  son  before  his  death  where  the  evidence  falls  to 
show  that  he  could  have  reached  his  son  before  his  death  if  there  had  been 
no  delay. 

2.  Burden  of  proof— In  an  action  for  damages  for  delay  in  the  transmiseion 
or  delivery  of  a  telegram  announcing  the  illness  of  a  son,  the  burden  l£  on 
the  plaintiff  to  prove  not  only  the  negligence  in  its  transniisslon  and  delit- 
ery.  bub  that  such  negligence  was  the  proximate  cause  of  the  failure  of  the 
parent  to  reach  the  son  before  his  death. 

8.  Interstate— Telegram— Mental  suffering— Nonliability  of  foreign  State- 
Effect  on  this  State— In  an  action  in  this  State  for  the  negligent  transmis- 
sion or  delivery  of  a  telegram  from  another  State  to  this  State,  damages  for 
mental  suffering  may  be  recovered  In  this  State,  although  the  laws  of  the 
State  from  which  it  was  sent  do  not  allow  a  recovery  for  mental  suffering 
unless  accompanied  by  physical  injury. 

A.  G.  Patterson  for  appellant. 

Richards  &  Ronald,  Geo.  Fearons  and  Wm.  Low  for  appellee. 

Appeal  from  Bell  Circuit  Court. 
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(Opinion  of  the  oonrt  by  Jndge  Settle. 

This  case  is  before  ns  the  second  time.  It  was  rerersed  npon  the  former 
appeal  beoanse  of  error  upon  the  port  of  the  lower  oonrt  in  dismissing  the 
«otion  as  a  result  of  appellee's  refusal  to  make  his  petition  more  speolflc. 
<How«rd  v.  Western  Union  Telegraph  Co.,  26  Ky.  Law  Bep.,  8S8.) 

Upon  the  trial  that  followed  the  return  of  the  oase  to  the  lower  court  that 
-oourt  at  the  conclusion  of  appellant's  testimony  gave  the  jury  a  peremptory 
instruction  to  find  for  the  appellee,  and  they  returned  a  verdict  as  instructed. 
We  are  asked  by  appellanti  to  review  the  rulings  of  the  lower  court  as  to  the 
Si^ng  of  the  peremptory  instruction  and  in  refusing  him  a  new  trial.    The 
-appellant  brought  the  action  to  recover  damages  of  the  appellee  for  mental 
-suffering  caused  him  by  the  alleged  negligent  failure  of  its  agents  to  trans- 
mit and  deliver  within  a  reasonable  time  the  following  telegraphic  message: 

'"To  John  Howard.  Pineville,  Ky. : 

"liark  shot  dangerously  bad.    Come  at  onoe. 

**L.  JACKSON." 

The  appellant  lives  at  Pineville,  this  State,  and  the  '*Lark"  referred  to  in 
■the  telegram  was  his  son,  Larkin  Howard,  who  was  shot  at  Hurley,  W.  Va., 
•on  the  afternoon  of  October  4,  1902.    The  message  was  telephoned  from  that 
4)laoe,  a  distance  of  twelve  miles,  to  Devon,  W.  Ya.,  where  it  was  received 
liy  appellee's  agent  in  charge  of  its  telegraph  office  at  that  place,  about  6 
o'clock,   p.  m.,  October  4,  and  was  by  him  later  forwarded  to  appellee's 
ofDoe  at  Pineville,  Ky.,  where  it  was  received  at  11:46  p.  m.,  of  the  same 
-day,  but  was  not  delivered  to  appellant  until  8.06  a.  m.,  Sunday,  October  5. 
It  was  averred  in  the  petition  that  by  reason  of  the  negligence  of  appel- 
-lee's  Devon  agent  in  delaying  the  sending  of  the  message,  and  that  of  its 
Pineville  agent  in  delivering  it,  appellant  was  prevented  from  reaching  his 
--son's  bedside  before  his  death,  which  occurred  at  1 :8U  a.  m.,  October  6,  1902. 
It  appears  from  the  evidence  that  appellee  was  about  seven  hours  in  trans- 
mitting the  message  from  Devon  to  Pineville,  and  that  about  sixteen  hours 
intervened  between  the  time  of  its  receiving  the  message  at  Devon  and  its 
-delivery  to  appellant.    This  delay  seems  to  us  unreasonable  and  inexcusable. 
But  conceding  the  negligence  of  appellee  on  this  point,  if  as  a  matter  of 
fact  the  message  had  been  transmitted  and  delivered  in  reasonable  time, 
and  it  was  nevertheless  out  of  appellant's  power  to  have  reached  his  son's 
bedside  before  his  death,  he  was  not  entitled  to  recover,  and  it  was  because 
-the  lower  court  was  of  opinion  that  there  was  no  evidence  conducing  to 
prove  that  appellant,  if  the  message  had  been  promptly  transmitted  and  de- 
livered, could,  in  the  usual  course  of  travel,  have  reached  his  son  before  his 
death,  that  the  peremptory  instruction  was  given   the  Jury  to  find  for  ap- 
4»ellee. 

It  was  held  by  the  Court  of  Appeals  of  Texas  In  Western  Union  Tele- 
graph Co.  V.  Hendricks,  63  S.  W.,  841,  that  where  a  message  was  sent  to  a 
father  informing  him  of  the  illness  of  his  son,  and  he  could  not  have  reached 
the  son  before  he  died,  if  the  message  had  been  promptly  delivered,  a  delay 
In  delivering  the  message  would  not  warrant  a  recovery  of  damages  for  the 
failure  to  reach  the  son  before  his  death.  This  doctrine  was  recognized  by 
^his  court  in  Western  Union  Telegraph   Co.  v.  Parsons,  24  Ky.  Law  Bep., 
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8008,  though  it  could  not  be  appliedfto  the  facts  of  that  oase.  It  is  ooDoede^ 
that  appellant's  son  died  at  the  house  of  Lee  Jackson,  in  Hurley,  W.  Va.» 
at  1:30  o'clock,  a.  m.,  October  6,  1902. 

The  evidenoe  introduced  as  to  hpw  and  when  appellant  might  haTe  reaohe^ 
his  son  consisted  mainly  of  his  own  testimony^  according  to  which  tbera- 
were  two  routes  from  PineviUe,  one  over  the  LouisTille  &  Nashville  Rail- 
road to  Winchester;  thence  over  the  Chesapeake  &  Ohio  Railway  to  Aib- 
land;  thence  over  an  electric  line  to  Kenova,  W.  Va. ;  thence  over  the  Nor- 
folk &  Western. Railroad  to  Devon,  from  which  pqlnt  a  dummy  line  runs  tL 
distance  of  twelve  miles  to  Hurley.  The  other  route  is  by  the  Louisville  A 
Nashville  Railroad  from  PineviUe  to  Norton,  Va.;  thence  to  Bluefleld; 
thence  over  the  Norfolk  &  WesternTRailroad  to  Devon.  Ic  waa  stated  by 
appellant  that  if  the  message  announcing  the  wounding  of  his  son  had  been 
promptly  transmitted  and  delivered  to  him  on  the  evening  of  October  4. 
1902,  he  could  have  taken  a  train  by  way  of  Winchester  that  left  Pineville  at 
10  p.  m.,  the  same  day.  or  gone  by  way  of  Norton,  by  taking  a  train  that 
left  Pineville  at  7 :50  a.  m. ,  October  6,  upon  either  of  which  he  thought  he 
could  have  reached  Hurley  before  bis  sou's  death.  All  that  appellant  testis 
Aed  as  to  the  Winchester  route  was  mere  hearsay,  for  he  admitted  that  he 
had  never  been  over  that  route,  but  said  that  had  connection  been  made 
with  the  different  railroads  indicated  at  Winchester  and  Ashland,  by  tblft 
route  the  train  would  not  have  arrived  at  Kenova  at  4  p.  m.  Sunday,  Oc^ 
tober  6,  which  place  was  still  one  hundred  miles  from  Devon,  and  he  vraa. 
unable  to  say  whether  a  train  run  from  Kenova  to  Devon  on  Sunday,  or,  if 
BO,  when  it  left  Kenova  or  arrived  at  Devon.  No  time  tables  were  intro^ 
duced  by  appellant  to  show  the  time  of  the  running  of  the  trains  on  either 
route,  nor  did  he  introduce  any  of  the  employes  of  any  of  the  railroads  to 
prove  these  facts. 

We  do  not  think  there  was  any  competent  testimony  conducing  to  prove 
that  appellant,  by  the  Winchester  or  Kenova  route,  could  have  reached  bie 
son  before  the  latter 's  death.     Besides,  it  is  apparent  that  for  some  cause, 
satisfactory  to  himself,  he  was  unwilling  to  take  the  Winchester  route^ 
though  he  could  have  done  so  on  Sunday,  October  5,  at  10  p.  m.,  instead  of 
doing  which  he  went  SundAv  afternoon  as  far  as  Middlesboro  to  obtain  a. 
I>as8  over  the  Norton  route,  which  he  secured,  and  on  the  morning  of  the 
6th  (Monday),  started  from  there  by  way  of  Norton  to  go  to  his  son,  but  he 
got  no  further  than  Norton,  as  be  there  received  a  telegram  Informing  him 
of  his  son's  death,  whereupon  he  at  once  returned  to  Pineville.    Appellant 
further  testified  that  if  the  message  from  Jackson  announcing  the  oonditloD 
of  his  son  had  been  promptly  delivered   he  believed  he  could  have  taken  the> 
Louisville  &  Nashville  train   at  7:50  a.  m.,  on   Sunday,  October  6,  and  by 
the  Norton  route  have  reached  his  son  in  time  to  see  him  alive. 

This  conclusion  was  not  based  upon  his  knowledge  of  the  running  of  the- 
trains  on  that  route  as  of  the  date  of  his  son's  death,  but  from  knowledge 
derived  by  going  over  that  route  in  December,  1902,  two  monthn  afterwaixls. 
He  did  not,  however,  testify  that  the  time  schedule  was  then  as  it  was  at  the 
time  of  his  son's  death.  All  that  he  knew  was  that  if  the  traim  on  the 
Norton  and  Bluefleld  route  ran  on  October  6,  1902,  as  they  did  in  Deoembe^ 
following,  by  taking  the  7:50  train  on  the  morning  of  Sunday ,*Qototjer  5^ 
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he  could,  if  close  coDnection  had  been  made  nt  Norton  and  Bluefleld.  have 
reached  DeTOD  at  12:18  Sunday  ni^ht,  and  from  that  place  he  could  havd 
gone  upon  another  line  of  railroad  In  an  hour's  time  to  Hurley,  which 
"would  have  enabled  blra  to  reach  the  latter  place  at  1:18,  just  seventeen 
minutes  before  his  son's  death. 

It  does  not  appear  from  appellant's  testimony,  or  from  that  of  any  other 
witness,  how  far  Lee  Jackson,  at  whose  house  the  son  died,  lived  from  the 
depot  at  Hurley ;  whether  he  was  a  resident  of  the  town,  or  lived  some  dis- 
tance in  the  country,  consequently  the  evidence  does  not  show  whether  ap- 
pellant, if  he  had  arrived  at  Hurley  at  1:13,  could  have  gotten  to  his  son  in 
the  seventeen  minutes  of  time  intervening  between  the  arrival  of  the  train 
and  his  death.  The  burthen  was  wpon  appellant  to  prove  not  only  that  ap- 
pellee was  guilty  of  negligence  In  transmitting,  or  delivering,  the  telegram, 
but  in  addition  that  such  negligence  was  the  proximate  cause  of  his  failure 
to  reach  the  bedside  of  his  son  before  the  latter*s  death.  We  are  of  opinion 
that  the  lower  court  was  authorized  to  conclude  that  there  was  no  evidence 
conducing  to  prove  that  appellant  could  have  reached  his  son  before  his 
death  if  the  telegram  had  been  promptly  delivered ;  consequently  there  was 
DO  error  in  the  giving  of  the  peremptory  instruction. 

It  is  contended  by  counsel  for  appellee  that  the  peremptory  instruction  was 
also  authorized  upon  the  ground  that  a  contract  for  the  transmission  of  an 
interstate  telegram  is  governed  by  the  law  of  the  State  where  it  is  made,  and 
that  the  telegram  In  this  case  was  sent  from  West  Virginia,  under  a  con- 
tract made  in  that  State,  which  was  in  part  performed  in  that  State,  and 
under  the  laws  of  that  State  a  recovery  of  damages  for  mental  suffering,  un- 
accompanied by  physical  injury,  is  not  allowed.  This  defense  was  specific- 
ally pleaded  in  the  third  paragraph  of  the  answer,  to  which  a  demurrer  was 
sustained  by  the  lower  court.  In  some  of  the  States  the  courts  have  held 
as  contended  by  appellee,  but  the  weight  of  authority  supports  the  contrary 
view. 

**  Where  contracts  are  made  in  one  place  to  be  performed  at  another,  they 
are  to  be  governed  by  the  law  of  the  place  of  performance,  as  to  valid ity, 
nature,  obligation  and  interpretation.  But  the  remedy  upon  it  will  be  gov- 
erned by  the  law  of  the  State  in  which  the  remedy  is  sought.  ♦  ♦  * 
Where  a  contract  is  made  in  one  State  and  intended  to  have  effect  in 
another,  it  must  conform  to  the  laws  of  the  latter  State."  (Am.  &  Eng. 
Ency.  of  Law,  volume  8,  page  561;  Goddin  v.  Shipley,  7  B.  M.,  575;  Tyler 
V.  Trabue,  8  B.  M.,  806;  Stephens  v.  Gregg,  89  Ky.,  461;  Chapman  v.  West- 
ern Union  Telegraph  Co. ,  fiO  Ky. ,  268. ) 

In  American  and  English  Ency.  of  Law,  volume  27,  page  1070,  2d  edition, 
we  find  the  following  under  the  head  of  Conflict  of  Laws:  "The  fact  that 
damages  for  mental  anguish  alone  are  not  recoverable  under  the  laws  of  the 
State  from  which  the  message  was  sent  will  not  preclude  a  recovery  of  such 
damages  in  the  State  to  which  the  message  was  directed,  where  the  laws  of 
the  latter  State  permit  such  recovery.  Likewise,  a  recovery  for  such  dam- 
ages may  be  had  in  the  State  whence  the  message  was  sent,  although  they 
may  not  be  recoverable  under  the  laws  of  the  State  where  the  message  was 
to  be  delivered.  But  when  the  law  of  the  place  whence  the  message  was 
sent  and  that  of  the  place  of  delivery  both   refuse  to  recognize  such  dam- 
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ages,  they  oaD  Dot  be  recovered,  although  the  action  may  hare  been  brought 
In  a  Jurisdiction  which  recognizes  the  right  to  recover  them." 

In  Western  Union  Telegraph  Co.  v.  Eubank  &  Russell,  100  Ky.,  601,  It 
was  said  by  this  court:  "The  general  rule  is  that  the  law  of  the  plaoe  where 
the  contract  is  to  be  performed  governs,  subject,  of  course,  to  the  rule  that  a 
contract  which  is  void  by  the  law  of  the  place  where  made  is  void  else- 
where.** 

The  most  recent  decisions  of  this  court  upon  the  doctrine  in  question  are 
to  be  found  in  C,  C.  &  St.  Louis  By.  Co.  v.  Drum,  36  Ky.  Law  Hep.,  108^ 
and  Adams  Express  Co.  v.  Walker,  96  Ey.  Law  Bep.,  1035.  In  the  former 
case  it  was  held  that  where  the  contract  is  valid  in  the  State  where  it  is 
made  the  law  of  that  State  governs  insofar  as  it  is  to  be  performed  cut- 
Aide  of  this  State,  but  that  the  law  of  this  State  governs  insofar  as  it  is  to 
be  performed  in  this  State.  In  the  latter  case  it  was  held  that  an  interstate 
contract  of  carriage,  to  be  partially  performed  in  Kentucky  and  partially 
performed  in  the  State  where  made,  is  governed  by  the  law  of  the  State 
where  made  and  partially  performed  to  the  extent  of  its  performance  out- 
ride of  this  State,  and  governed  by  the  laws  of  Kentacky  so  far  as  its  per- 
formance in  the  latter  State  is  concerned.  If  the  negligence  or  breach  occur 
wholly  in  the  State  where  the  contract  is  made  and  partially  performed,  it 
Is  governed  by  the  laws  of  that  State,  but  if  the  negligence  or  nonperform- 
ance occur  in  Kentucky,  it  is  governed  by  the  laws  of  this  State.  We  see  no 
reason  why  the  doctrine  announced  in  the  several  oases  supia  shoold  not 
apply  to  the  case  at  bar.  The  contract,  though  made  in  West  Virginia,  was 
to  be  consummated  In  Kentucky,  and  the  negligence  complained  of  occurred 
mainly  in  the  latter  State.  We  are,  therefore,  of  opinion  that  the  demurrer 
to  the  third  paragraph  of  appellee's  answer  was  properly  sustained. 

For  reasons  herein  indicated  the  judgment  is  affirmed. 

Whole  court  sitting. 

Judge  Nunu  dissenting. 


UNITED   STATES   FIDELITY  AND   GUABANTY  CO.  v.  OVER- 

STBEET. 

(Filed  February  7,  1006— Not  to  be  reported.) 

Indemnity  bond— Liability  thereon— An  indemnity  bond  conditioned  that 
the  surety  "will  make  good  and  reimburse  to  tl^e  employer  any  pecuniary 
loss  sustained  by  him  of  money,  securities  or  other  personal  property  In  the 
possession  of  the  employe  in  the  discharge  of  the  duties  of  his  oflSce' 
amounting  to  larceny  or  embezzlement,"  does  not  make  the  surety  liable 
for  money  advanced  by  the  employer  to  the  employe  to  enable  him  to  prose- 
cute his  work,  expecting  him  to  be  charged  with  it  all  in  his  final  settle- 
ment, or  for  money  that  the  employer  paid  to  his  employe's  creditors,  but  is 
responsible  for  money  collected  by  the  employe  on  contracts  for  the  em- 
ployer. 

Bodley,  Bask  in  &  Flexner  for  appellant. 

J.  B.  Wickliflfe  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 
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AppUee  bad  in  his  employ  one  J.  L.  Davidsoo  as  compiler  of  material  for 
an  edition  of  appellee's  newspaper.  Davidson's  duties  as  compiler  seem  to 
have  been  confined  to  soliciting  advertising  matter  for  tlie  special  edition, 
and  collecting  the  pay  for  it.  He  was  required  by  appellee  to  execute  a 
bond  indemnifying  appellee  against  certain  defalcations,  which  he  did  with 
api)ellant  as  surety.  The  obligation  of  the  bond  was  that  the  surety  would 
"make  good  and  reimburse  to  the  employer  all  and  any  pecuniary  loss  sus- 
tained by  the  employer,  of  money,  securities,  or  other  personal  property  in 
the  possession  of  the  employe  (Davidson)  in  ihe  discharge  of  the  duties  of 
his  office  or  position  as  set  forth,  amounting  to  larceny  or  embezzlement, 
and  which  shall  have  been  committed  during  a  continuance  of  the  bond." 
It  was  further  stipulated  in  the  bond:  *  *  *  '*lt  being  the  true  intent 
and  meaning  of  this  bond  that  the  company  (appellant)  shall  be  responsible 
only  as  aforesaid,  for  moneys,  securities  or  property  diverted  from  the  em- 
ployer through  fraud  or  dishonesty,  amounting  to  larceny  or  embezzlement 
aforesaid,  on  the  part  of  the  employe  within  the  period  specified  in  this 
bond,  while  in  the  discharge  of  the  duties  of  the  oflQce  or  position  to  which 
he  has  been  elected  or  appointed." 

Appellant  advanced  money  and  other  propert>y  and  credits  to  his  compiler 
to  enable  the  latter  to  prosecute  his  work,  expecting  that  Davidson  would 
be  charged  with  it  all  in  his  final  settlement.  Upon  the  same  idea  appellee 
engaged  to  certain  of  Davidson's  creditors  that  he  would  be  responsible  for 
his  bills,  and  accordingly  paid  them.  Before  completing  his  work  David- 
son decamped,  without  repaying  bis  employer  the  sums  so  advanced  to  him 
and  on  his  account.  In  addition  Davidson  turned  in  certain  contracts 
which  turned  out  to  have  been  forgeries,  so  it  is  said.  The  parties  In  whose 
names  they  appear  to  have  been  made  repudiated  them  as  not  genuine. 
This  suit  against  the  surety  sought  to  charge  it  with  all  of  those  matters, 
and  in  addition  with  $16,  collected  by  Davidson  from  persons  from  whom 
he  had  taken  contracts  for  appellee.  We  are  of  opinion  that  the  last  named 
item,  the  116  mentioned,  was  the  only  one  covered  by  the  bond.  Appellant 
did  not  undertake  to  secure  Davidson's  debts,  nor  that  he  would  fulfill  his 
•contract  to  do  the  work  for  appellee  that  he  had  engaged  to  do.  It  merely 
undertook  to  indemnify  the  employer  against  Davidson's  peculations  by 
which  be  might  have  misappropriated  the  former's  funds  to  the  latter's  own 
use,  without  the  consent  of  the  former,  and  which  had  been  entrusted  to 
the  latter's  care,  or  which  had  come  into  his  possession,  or  to  which  he  had 
got  access,  by  virtue  of  his  employment. 

Whether  or  not  the  old  rule  that  a  surety  is  a  favorite  of  the  law,  and  his 
contract  will  be  construed  strictly  in  his  favor,  applies  to  those  who  make 
it  a  business  to  become  surety  for  pay,  or  whether  the  contract  in  the  latter 
case  is  to  be  construed  as  any  other  insurance  contract,  that  is,  most 
«ttongly  against  the  insurer,  still  the  obligation  can  not  be  extended  beyond 
the  plain  meaning  of  its  expressed  terms.  The  contract  in  this  case  is  a 
limited  one.  It  covers  only  a  narrow  liability.  The  parties  have  so  agreed. 
And  that  is  the  end  of  it.  (Chas.  Brown  Grocery  Co.  v.  Wasson,  113  Ky., 
414.) 

We  decide  the  case  upon  the  record  before  us.     What  the  application  may 
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have  shown  to  enlarge  the  contract,  if  it  showed  anything  on  that  point,  is 
not  before  us. 

The  judgment  must  be  reversed  and  cause  remanded  for  a  new  trial  under 
proceedings  not  inconsistent  herewith. 


SPENCER  CHRISTIAN  CHURCH'S  TRUSTEES,  FOR  USE  v. 

THOMAS,  &o. 

(Filed  February  7,  1006— Not  to  be  rei)orted.) 

Lands — The  lot  in  controversy  was  properly  adjudged  to  appellees,  it  hav- 
ing been  Ehown  they  have  the  title  and  that  appellants  have  neither  pleaded 
nor  shown  one. 

B.  F.  Day  &  Son  and  C.  F.  Thomas  for  appellants. 

Robt.  H.  Winn  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  prosecuted  by  the  appellants  by  which  they  seek  to  reverse 
a  judgment  of  the  Montgomery  Circuit  Court,  rendered  at  its  September 
term,  190*3,  in  which  a  small  strip  of  land,  107  by  16i)  feet,  is  adjudged  to  ap- 
pellees as  against  appellants. 

It  appears  from  this  record  that  appellees  are  the  owners  of  and  have  the 
paper  title  to  a  tract  of  land  lying  on  the  north  side  of  and  adjoining  the 
Spencer  turnpike  road;  that  prior  to  appellees  becoming  the  owcers  thereof 
the  appellants  received  a  conveyance  from  one  Ellis,  the  then  owner  of  this 
tract,  for  one  acre  of  land,  the  deed  giving  the  metes  and  bounds  thereof. 
This  strip  of  land  in  controversy  lies  between  this  one  acre  belonging  to  the 
church  and  the  turnpike  road.  It  appears  that  this  strip  of  land  has  never 
been  enclosed  by  any  character  of  fence,  but  it  has  been  open  and  used  by 
the  persons  occupying  and  attending  a  blacksmith's  shop,  situated  at  the 
east  end  thereof,  and  by  persons  attending  the  church,  in  fact,  by  all  per- 
sons who  desired  to  use  or  pass  over  it  for  sixty  or  seventy  years.  Appellees 
erected  a  tobacco  barn  on  the  west  end  of  this  strip.  When  they  commeDced 
to  erect  the  barn  this  suit  was  instituted.  It  is  conceded  that  the  paper  title 
to  this  property  is  in  the  appellees,  but  the  appellants  claim  to  be  the  own- 
ers of  It  by  reason  of  the  long  adverse  possession.  Appellants  prove  the 
long  use  of  it  as  stated,  but  they  do  not  prove  that  the  use  was  adverse  or 
under  a  claim  of  right.  There  is  not  a  scintilla  of  evidence  to  that  effecL 
There  is  no  claim  of  dedication  of  the  property  by  the  owners  to  this  char- 
ity, or  for  any  other  purpose.  There  is  no  proof  at  all  of  adverse  possession. 
The  proof  is  that  appellees  and  theii  tenants  used  this  property  as  much,  or 
more,  than  the  appellants. 

There  can  be  no  constructive  possession  of  the  same  land  by  conflicting 
claimants.  It  is  obvious  that  two  persons  claiming  against  each  other  can 
not  at  the  same  time  be  in  the  actual  possession  of  the  same  premises,  either 
in  law  or  in  fact.  If  both  are  present,  claiming  the  title,  the  possession  is 
his  who  has  the  title.  In  this  case  the  appellees  have  the  title,  and  the  ap- 
pellants have  neither  pleadfd  nor  shown  one.    (Owsley,  Sr.  v.  Owsley,  Jr., 
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85  Ky.  Law  Bep.,  1187;  Taylor  v.  Shields'  Heirs,  5  Lit.,  395;  Jones  v.  Mc- 
Gauley's  Heirs,  3  Duv.,  14;  Wait,  &o.  v.  Gower,  &c.,  11  Ky.  Law  Rep., 760.  y 
The  oourt  gave  appellees  the  land,  with  passway  to  appellants. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 

Judge  O'Rear  not  sitting. 


HAMILTON  V.  MAYSVILLE  &  BIG  SANDY  R.  R.  CO.,  &c. 

(Filed  February  7.  1905— Not  to  be  reported.) 

Lands— Condemnation  of— Tender— In  this  case  it  appears  that  appellant 
aDDOunced  In  open  oourt  that  she  would  not  accept  the  money  awarded  her- 
for  her  land,  and  this  being  true,  a  tender  was  unnecessary,  and  appellee 
was  excused  when  the  money  was  deposited  by  it  in  open  court. 

A.  D.  Cole  and  T.  R.  Pfaieter  for  appellant. 

Worthington  &  Cochran  and  W.  H.  Wadsworth  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellee,  the  Maysville  &  Big  Sandy  R.  R.  Co.,  August  10,  1899,  insti- 
tuted proceedings  in  the  Mason  County  Court  to  condemn  a  strip  of  land 
for  its  roadbed,  through  a  lot  belonging  to  appellant,  containing  about  one- 
acre.  The  commissioners  awarded  her  SSOO.  *  Exceptions  were  filed  to  the 
oommissioner's  report,  which  were  tried  before  a  jury  in  the  county  court. 
The  jury  also  allowed  her  $800.  She  appealed  therefrom  to  the  Mason  Clr- 
oait  Court,  and  on  a  trial  there  she  was  awarded  |500.  She  accepted  this 
8Dm,  and  the  same  was  paid  to  her  and  she  conveyed  the  strip  to  appellee  in 
March,  1900. 

In  March,  1908,  she  brought  this  action  against  appellees,  claiming  SI, 000 
damages  for  trespasses  committed  on  this  strip  of  land,  alleged  to  have  been 
done  by  appellees  in  October,  1899,  which  was  after  the  rendition  of  the 
judgment  in  the  Mason  County  Court,  which  she  had  appealed  from.  Ap- 
pellees answered  her  petition,  denying  that  she  owned  the  land  when  the 
alleged  trespasses  were  committed,  and  by  a  second  paragraph  set  ut>  the- 
CODdemnation  proceedings,  making  the  transcript  thereof  a  part  of  it,  and 
alec  setting  up  the  fact  that  on  the  rendition  of  the  judgment  in  the  county 
court  she  objected  and  excepted  to  the  verdict  and  judgment,  and  announced 
Id  open  court  that  she  would  not  accept  the  verdict  or  receive  payment  of 
that  sum  for  her  property;  and  thereupon  the  appellees  deposited  with  the 
oonrt  the  1300,  and  paid  all  the  costs  of  the  proceeding  to  that  date,  and 
thereupon  the  court  adjudged  that  the  appellees  were  entitled  to  ttike  pos- 
eession  of  this  strip  of  land  and  use  and  control  same  for  the  purpose  for 
which  It  was  condemned.  Appellant  demurred  to  this  paragraph  of  the  an- 
swer, which  was  overruled.  She  filed  a  reply,  controverting  the  allegation 
afl  to  the  offer  to  pay  and  the  deposit  of  the  money.  She,  however,  did  not 
deny  that  she  announced  in  open  court  that  she  objected  and  excepted  to  the 
Terdict,  and  that  she  would  not  receive  or  accept  that  sum. 

The  question  involved  on  this  appeal  is  whether  or  not  the  judgment  of 
the  county  court  authorizing  the  appellees  to  take  possession  of  this  strip  ot 
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land  at  the  time  and  under  the  clroumstanoes  was  void.  Appellant  claims 
that  it  was  unauthorized  and  void  for  two  reasons,  to  wit:  First,  the  appel- 
lees did  not  tender  the  money  to  her  as  required  by  the  statutes;  second, 
that  if  section  889  of  the  statutes  authorized  the  county  court  to  make  such 
^n  order,  then  the  statute  is  yiolative  of  section  242  of  the  Constitution,  and 
is  void. 

The  last  proposition  was  settled  by  this  court  in  the  case  of  C,  St  L.  & 
O.  B.  R.  Go.  V.  Sullivan,  24  Ky.  Law  Bep.,  860.  It  is  true  that  this  case 
was  considered  by  Burnam,  G.  J.,  in  chambers  on  a  motion  to  reinstate  an 
Injunction,  but  the  whole  oourt  heard  and  considered  the  case  with  him, 
«nd  his  opinion  was  delivered  as  the  opinion  of  the  whole  court.  The  opin- 
ion in  that  case  decides  that  such  an  order  of  the  county  court  and  the 
taking  po8.<?eE8ion  of  the  property  thereunder  by  the  party  at  whose  instance 
it  is  condemned  is  legal.  As  to  the  proposition  of  tender,  it  is  sufficient  to 
«ay  that  a  tender  in  money  is  excused  when  the  party  to  whom  it  should  be 
made  declares  he  will  not  receive  it.  (Dorsey  v.  Barbee,  Litt.  Sel.  Gas., 
^04.) 

In  the  case  at  bar  it  appears  without  contradiction  that  appellant  an- 
nounced in  open  oourt  that  she  would  not  accept  the  money,  and  it  would 
have  been  futile  and  unnecessary  to  do  otherwise  than  to  deposit  the  money 
with  the  court,  as  was  done  in  this  case. 

Wherefore,  the  Judgment  of  the  lower  oourt  is  affirmed.  • 


CINCINNATI.  NEW  ORLEANS   &  TEXAS  PACIFIC  R.  B.  CO.  v. 

BUBG  RSS. 

(Filed  February  7.  1901!^— Not  to  be  reported. ) 

1.  Instructions— In  this  action  against  appellant  for  the  killing  of  stock 
the  court  properly  instructed  the  jury  that  while  it  is  the  duty  of  the  en- 
gineer to  keep  a  lookout  ahead  of  the  train  to  pee  if  the  track  is  clear  of  ob- 
structiont-,  yet  he  is  not  required  to  keep  his  eyes  constantly  on  the  track  in 
front  of  him,  but  only  that  he  should  exercise  reasonable  care  in  the  dis- 
-charge  of  hie  duty. 

2.  Same— The  rule  in  this  State  is  that  if  there  is  any  evidence  the  ques- 
tion is  for  the  jury,  and  in  cases  like  this,  where  the  circumstances  showed 
that  the  stock  might,  by  the  exercise  of  ordinary  care,  have  been  seen  in 
time  tu  avoid  a  collision,  and  warranted  such  finding  of  the  jury,  this  court 
has  uniformly  held  that  a  peremptory  instruction  should  not  be  given. 

V.  F.  Bradley  and  John  Galvln  for  appellant. 

Montgomery  &  Lee  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant's  fast  train  going  south  about  9  o'clock  at  night  ran  into  a  lot 
of  mules  owned  by  appellee,  killing  eight  and  wounding  another.  To  re- 
•cover  for  this  he  filed  this  suit.  The  jury  to  whom  the  case  was  submitted 
returned  a  verdict  in  his  favor  for  1705,  on  which  the  court  entered  judg* 
juent,  and  the  defendant  appeals. 
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There  is  no  oom plaint  of  the  instruction 8  of  the  oourt  or  of  the  admissioiy 
or  rejection  of  evidence.    The  only  complaint  is  that  the  evidence  does  not 
warrant  a  verdict  for  the  plaintiff,  and  that  at  the  oonolusion  of  the  testi- 
mony the  oonrt  should  have  directed  a  verdict  for  the  defendant.    The  proof 
for  the  defendant  is  to  the  effect  that  the  mules  were  on  a  curve,  and  thnt. 
by  reason  of  the  curve  the  engineer  of  the  train  could  not  see  them  until 
he  got  within  two  hundred  and  fifty  or  three  hundred  yards  of  them ;  that 
the  train  could  not  he  stopped  within  less  than  a  quarter  of  a  mile,  and 
that  after  the  mules  were  discovered  on   the  track  everything  was  done 
which  could  have  been  done  to  avoid  striking  them.    The  train  was  fur- 
nished with  nn  electric  headlight,  which  was  so  at  ranged  as  to  throw  the- 
liKht  straight  ahead  on  the  track,  and  where  the  track  curved  the  light- 
would  follow  a  straight  line  and  would  not  be  thrown  upon  the  track  around 
the  curve.    If  there  had  been  no  other  evidence  but  that  of  the  defendant 
there  would  be  great  force  tn  the  argument  made  for  it.    But  the  plaintiff^ 
showed  that  the  mules  were  struck  and  knocked  from  the  track  at  a  point 
only  five  rail  lengths  from  the  beginning  of  the  curve,  and  that  from  this, 
pcint  there  was  a  plain  view  northward  for  about  seven  hundred  yards. 
His  proof  also  showed  that  there  was  blood  on  the  ties  two  rail  lengtha 
north  of  where  the  mules  were  knocked  from  the  track,  and  that  for  three- 
rail  lengths  north  of  this  point  there  were  tracks  of  the  mules  cupping  the 
ground,  caused  evidently  from  running  in  front  of  the  train.    If  this  proof 
was  true  the  mules  when  they  began  to  run  were  at  or  about  the  beginning 
of  the  curve,  with  a  straight  track  north  of  them  for  some  distance.    A  ral> 
is  thirty  feet  long,  and  the  distance  that  the  mules  ran  before  they  were  hit- 
by  the  train  running  about  forty-five  miles  an  hour  was  some  evidence  that 
the  train  was  pietty  close  to  them  when  they  began  to  run,  or  that  it  then 
had  entered  on  the  straight  track  north  of  them.    One  of  the  mules  was^ 
caught  upon  the  pilot  and  carried  there  something  like  two  hundred  yarda 
to  where  the  train  stopped.    This  mule  may  have  been  the  first  one  struck, 
and  may  account  for  the  blood  found  two  rail  lengths  north  of  where  the 
other  mules  were  knocked  off.    The  proof  for  the  plaintiff  showed  that  the- 
electric  headlight  lighted  the  place  where  the  mules  were  knocked  off  when 
the  train  was  at  least  seven  hundred  yards  from  it,  and  while  some  of  this 
proof  is  not  entitled  to  much  weight,  that  of  the  surveyor  who  measured  r.he 
ground  is  of  more  value. 

The  oourt  properly  Instructed  the  jury  that  while  it  is  the  duty  of  the  en- 
gineer to  keep  a  lookout  ahead  of  the  train  to  see  that  the  track  is  clear  of 
obstructions,  yet  the  law  does  not  require  that  he  should  keep  his  eyes  con- 
stantly on  the  track  in  front  of  him,  but  only  he  should  use  reasonable  dili- 
gence and  caution  in  the  discharge  of  this  duty.  The  rule  in  this  State  is. 
that  if  there  is  any  evidence  the  question  is  for  the  jury,  and  in  cases  sim- 
ilar to  this,  where  the  circumstances  showed  that  the  stock  might,  by  the 
exercise  of  ordinary  care,  have  been  seen  in  time  to  avoid  a  collision,  nnd 
warranted  such  a  finding  by  the  jury,  this  court  has  uniformly  held  thnt  a. 
peremptory  instruction  should  not  be  given.  The  law  raises  a  presumption 
that  the  injury  of  stock  is  due  to  the  negligence  of  the  railroad  company, 
and  this  presumption  can  not  be  said  to  be  overthrown  as  a  matter  of  law- 
when  the  evidence  shows  such  a  state  of  facts  as  appears  here. 

Judgment  aflflrmed. 
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MANDERS*  COMMITTEE  v.  EASTERN  STATE  HOSPITAL, 
(Filed  February  7,  1906— Not  to  be  reported. ) 

1.  Lunatics— Pleading— A  motion  to  dismiss  an  action  by  an  asylum  for 
the  keppinK  of  a  lunatic  for  want  of  demand  upon  the  committee  before  suit 
brought  WAS  properly  overruled,  ae  this  was  waived  by  filing  a  demurrer  to 
the  petition. 

2.  Depositions— While  the  Virginia  officer  in  his  certificate  to  the  deposi- 
tions  do(jR  not  certify  that  the  witneRses  were  sworn,  he  does  so  state  in  the 
oaptlon,  and  the  whole  deposition,  including  the  caption,  must  be  read,  and 
when  Eo  read  it  sufficiently  appears  that  the  witnesses  were  sworn. 

8.  Jurijsdlctlon— Limitation  of  actions— Where  Manders  took  his  wife  to 
Virginia  temporarily  on  a  visit,  where  she  became  insane  and  was  com- 
mitted to  an  asylum  in  that  State,  but  he  kept  his  residence  in  Kentucky, 
keeping  her  estate  here,  an  action  by  the  asylum  for  keeping  her  could  only 
be  maintained  in  this  State,  and.  therefore,  the  limitation  provided  for  by 
the  Kentucky  Stiitutes  in  such  cases  must  govern,  for  a  Virginia  statute  of 
limitation  could  not  be  applied  to  an  action  that  could  not  be  enforced  in 
that  State. 

Beard  &  Marshall  for  appellant. 

Pickett  &  Barrickman  and  Gilbert  8s  Gilbert  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Mary  T.  Manders  has  been  confined  in  the  Eastern  State  Hospital  of  the 
State  of  Virginia  as  a  lunatic  since  the  year  1897.  C.  S.  Weakley,  as  her 
committee,  appointed  in  Shelby  county,  Kentucky,  has  in  his  hands  an 
estate  amounting  to  something  over  92,800  belonging  to  her. 

This  action  was  brought  by  the  Virginia  asylum  against  Mrs.  Manders 
and  her  committee  to  recover  for  her  keeping  during  the  time  that  she  has 
been  in  the  asylum  at  the  rate  of  $260  a  jear.  The  circuit  court  allowed 
five  years  of  the  claim  at  €150  a  year.  From  this  judgment  the  committee 
appeals,  and  the  asylum  prosecutes  a  oroES  appeal.  Before  proceeding  lo 
the  merits  of  the  case  we  will  dispose  of  some  preliminary  matters.  The 
motion  to  dismiss  the  action  for  want  of  demand  on  the  committee  before 
suit  brought  was  properly  overruled,  as  this  was  waived  by  filing  a  general 
demurrer  to  the  petition.  Objections  of  this  character  must  be  made  at  the 
threshold.  A  general  demurrer  goes  to  the  merits  of  the  case.  A^ltigant 
can  not  ask  the  judgment  of  the  court  on  the  merits  of  the  case,  and  aft«>r 
being  defeated  on  this  plead  matter  in  abatement,  such  as  want  of  demand, 
accompanied  by  proi)er  verification  before  suit.  While  the  Virginia  officer 
in  the  certificate  to  his  deposition  does  not  certify  that  the  witnesses  were 
sworn,  he  does  so  state  in  the  caption.  The  whole  depositions  mnst  be  read, 
including  the  caption  as  well  as  the  certificate,  and  when  they  are  so  read  it 
sufficiently  appears  that  the  witnesses  were  sworn. 

The  motion  to  transfer  the  case  to  the  ordinary  side  of  the  docket  was 
properly  overruled,  as  there  was  unreasonable  delay  in  making  the  motion. 
(Chenault  v.  Eastern  Kentucky  Timber  and  Lumber  Co.,  96  Ky.  I^w  Bep., 
1078.)  The  motion  for  continuance  was  also  projierly  overruled,  as  the 
plaintiff  consented  that  the  affidavit  for  continuance  might  be  read  as  the 
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tlepoflitloD  of  the  witnesseg.    There  was  do  show  that  a  further  delay  of  the 
case  was  necessary. 

The  facts  of  the  case  are  that  Mary  T.  Manders  was  a  married  woman, 
]ivinf<  with  her  husband  in  ShelbyTille,  Ky.,  and  about  the  year  1895  was 
adjudged  a  dangerous  lunatic,  and  sent  to  the  Eastern  Kentucky  Asylum. 
After  being  in  the  asylum  for  some  time  she  was  released  as  a  harmless 
patient,  and  returned  to  bhelbyvllle.  Not  long  after  this  she  was  again 
ti«ken  to  the  asylum,  wheie  she  remained  a  short  time,  when  her  husband, 
at  the  request  of  her  sister,  who  lived  in  Bichmond,  Va.,  took  her  fiom  the 
asylum  to  her  sister's  house,  hoping  that  the  change  would  benefit  her. 
After  she  had  been  in  Kichmond  a  short  time,  In  February,  18U7,  on  the 
application  of  her  husband  a  writ  of  lunacy  was  obtained  against  her, 
which  was  heard  under  the  statutes  of  that  State  by  three  magistrates,  who 
•committed  her  to  the  Eastern  State  Hospital  of  Viiginia,  and  there  she  has 
remained  since.  At  the  time  of  this  inquest  Manders  and  his  wife  were  both 
in  Richmond,  and  he  appears  to  have  remained  there  a  year  or  two  after- 
wards, and  in  fact  died  there  in  the  year  1901,  though  he  returned  to  Ken- 
tucky between  times,  and  seems  to  have  always  claimed  Shelbyville  as  his 
home,  and  only  to  have  voted  In  Kentucky.  They  had  only  one  child,  a  son 
about  fourteen  years  of  age,  who  went  with  his  father.  Mrs.  Manders  was 
then  about  fifty-three  or  fifty-four  years  of  age.  Her  lunacy  was  due  to  the 
drowning  of  her  eldest  son  at  Shelbyville.  She  is  subject  to  illusions;  calls 
herself  Miss  Wooldridge,  and  says  that  she  has  had  four  husbands.  It  is 
apparent  from  the  record  that  she  was  sent  to  the  asylum  in  Virginia,  and 
has  been  kept  there,  as  a  resident  of  the  State  of  Virginia.  It  is  also  ap- 
parent that  while  John  Manders  has  lived  much  of  bis  time  in  Bichmond, 
he  has  claimed  his  home  in  Shelbyville,  Ky.  The  son  died  before  his  father. 
At  the  time  of  the  inquest  in  Virginia  John  Manders  was  committee  for  his 
wife.  He  kept  In  communication  with  the  asylum  authorities  and  was  In- 
formed by  them  of  her  condition,  which  seems  to  have  been  much  the  same 
during  the  whole  time.  When  Manders  resigned  as  committee  and  Weakley 
was  appointed,  W^eakley  was  informed  of  the  whereabouts  of  his  ward.  The 
authorities  of  the  asylum  did  not^know  that  Mrs.  Manders  had  an  estate 
until  just  before  this  suit  was  filed,  when  the  husband  brought  a  suit 
against  the  committee  to  have  the  property  turned  over  to  him.  The  laws 
of  Virginia  as  to  the  lunatic  asylums  are  in  substance  the  same  as  the  laws 
of  Kentucky,  that  is  to  say,  if  a  person  is  committed  as  a  State  patient,  an 
action  may  be  brought  in  the  name  of  the  asylum  to  recover  for  his  keep  if 
it  turns  out  that  he  has  property;  but  the  statute  of  limitations  there  is 
three  years  instead  of  five  as  in  this  State.  This  is  proven  in  the  record, 
although  the  Virginia  statute  of  limitations  is  not  sufiioiently  pleaded  by 
the  defendant. 

The  rule  is  that  a  foreign  statute  muEt  be  pleaded  as  any  other  fact,  and 
not  being  pleaded  is  not  available.  But  in  this  case  we  have  a  suit  against 
a  lunatic  and  her  committee  to  take  her  estate  from  the  hands  of  her  com- 
mittee. She  is  a  ward  of  the  court,  and  her  committee  is  subject  to  the 
control  of  the  court.  In  such  a  case,  if  there  is  a  formal  defect  in  the  plead- 
ing of  the  committee,  the  court  must  order  an  amendment,  and  find  the 
f  jots  according  to   the  pioof  as  sho^  n  by  the  record.     The  committee  at- 
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tempted  to  plead  the  statate,  but  did  not  plead  it  sufSciently.  We  will, 
therefore,  consider  the  case  as  though  the  statute  had  been  sufflcientljr 
pleaded.  The  circuit  court  applied  the  Kentucky  statute  of  five  years.  The 
cross  appeal  questions  the  correctness  of  this  ruling,  as  it  is  Insisted  tha^ 
the  Kentucky  statute  was  also  not  properly  pleaded.  But  for  the  same  rea- 
son we  must  disregard  the  defect  in  the  plefi  as  the  circuit  court  treated  it 
as  sufficient,  instead  of  ordering  a  forthwith  amendment  to  conform  to  the 
facts,  as  he  would  no  doubt  otherwise  have  done. 

The  general  rule  is  that  limitation  is  governed  by  the  law  of  the  forum 
and  not  by  the  law  of  the  place  where  the  contract  took  plaoe  or  cause  of 
action  accrued,  but  section  2649,  Kentucky  Statutes,  is  as  follows:  **WheD  & 
cause  of  action  has  arisen  in  another  State  or  country  between  residente  of 
such  State  or  country,  or  between  them  and  residents  of  another  State  or 
country,  and  by  the  laws  of  the  State  or  country  where  the  cause  of  actioD 
accrued  an  action  can  not  be  maintained  thereon  by  roason  of  the  lapse  of 
time,  no  action  can  be  maintained  thereon  in  this  State."  - 

In  Labatt  v.  Smith,  88  Ky.,  690,  the  court  considered  this  statute,  and 
held  that  it  applied  only  to  a  cause  of  action  arising  in  another  State  be- 
tween citizens  of  that  State,  or  between  them  and  citizens  of  another  State 
or  country  other  than  Kentucky ;  and  that  it  did  not  apply  in  favor  of  a 
resident  of  this  State  when  sued  in  the  courts  of  this  State  upon  sneh  a 
cause  of  action.  It  is  un necessary  for  us  to  determine  how  far  the  rule  laid 
down  in  that  case  is  applicable  here.  The  proof  shows  clearly  that  John 
Manders  and  wife  were,  in  1807,  citizens  of  Kentucky ;  that  he  took  his  wife 
to  Richmond,  Ya. ,  at  the  invitation  of  her  sister,  hoping  that  the  change  of 
climate  would  benefit  her,  and  that  he  always  recognized  Shelbyville,  Ky.. 
as  his  home.  There  is  nothing  in  the  record  to  warrant  the  oonclusion  that 
he  changed  his  domicile  to  Virginia,  and,  therefore,  he  remained  a  citizen 
of  Kentucky.  He  evidently  had  her  placed  in  the  Yirglnia  asylum  without 
intending  any  wrong  on  the  State  of  Virginia,  and  in  ignorance  of  the  fact 
that  she,  being  a  resident  of  Kentucky,  should  have  l^een  brought  back  here 
to  a  Kentucky  asylum.  Though  the  lunatic  has  been  in  Virginia  since  the 
year  1807,  her  estate  has  been  iu  Kentucky,  and  her  committee  has  been 
here.  The  courts  of  Virginia  could  have  no  jurisdiction  to  Eubjeot  her  es- 
t-ite,  and  no  personal  judgment  could  have  been  rendered  against  the  luna- 
tic. Her  estate  could  only  be  reached  in  the  courts  of  Kentucky,  and, 
therefore,  the  Kentucky  statute  of  limitation  must  govern  the  action,  for 
the  Virginia  statute  of  limitation  can  not  be  applied  to  a  cause  of  action 
which  could  not  be  enforced  in  the  courts  of  Virginia. 

It  is  insisted,  however,  that  the  Virginia  statutes  defining  the  appellee's 
powers  have  no  extra-territorial  effect,  and  that  a  Virginia  asylum  can  not 
sue  in  this  State  under  those  statutes.  It  is  also  insisted  that  it  is  not 
shown  that  the  plaintiff  is  incorporated,  or  that  it  had  authority  to  receive 
Mrs.  Manders.  It  appears  from  the  evidence  that  the  Virginia  asylum  was 
incorporated  early  in  the  history  of  the  State,  and  that  the  original  articJes 
of  incorporation  have  been  burned.  Aside  from  all  this,  the  Virginia  stat- 
utes, which  are  exhibited,  make  it  at  least  a  quasi  corporation,  with  power 
to  sue  in  such  cases  as  this.  It  is  also  authorized  to  receive  patients  other 
than  those  sent  there  by  law  on  such  terms  as  the  board  may  direct,  and  a 
wife's  property  is  made  responsible  for  her  keeping. 


.    L.  A  N.  B.  B.  00.  y.  SMITH.  257 

While  there  is  some  pxldesce  that  the  relatiyes  of  Mrs.  Manders  were  will- 
ing to  Rive  a  bond  aod  keep  her  at  home,  it  le  clear  from  the  eTideDce  that 
both  they  and  her  hDsbaDd  acqaiesced  Id  her  being  kept  in  the  asylum,  and 
the  weight  of  the  evidence  does  not  show  that  any  bond  was  in  fact  offered^ 
or  at  least  that  the  Virginia  authorities  ever  so  understood.  But,  however 
this  may  be,  the  lunatic  has  bt'en  oared  for  by  the  asylum  with  not  only  the 
acquiescence  of  her  relatives,  but  by  the  procurement  and  acquiescerce  of 
bez  husband,  who  was  also  her  committee;  and  this  has  also  been  acquiesced 
in  by  her  present  committee.  The  proof  is  clear  that  somebody  had  to  tak& 
oare  of  her,  and  as  her  keeping  was  necessary  to  her,  her  estate  is  liable 
upon  a  quantum  meruit  to  the  asylum  for  what  she  has  thus  received.  Our 
statute  allows  #160  a  year  for  similar  services,  and  from  the  proof  in  the  case* 
this  is  a  reasonable  allowance  here.  We,  therefore,  conclude  that  the  circuit- 
court  properly  allowed  the  sum  of  |150  for  live  years,  and  see  no  reason  for 
disturbing  his  judgment  on  the  original  or  on  the  cross  appeal.  The  circuit 
court  retained  the  case  for  such  further  orders  as  may  be  necessary.  To 
prevent  further  costs,  as  all  the  parties  are  before  him,  and  it  is  important 
that  the  committee  be  directed  in  the  discharge  of  his  duties,  under  the 
plalnti£F*6  prayer  for  general  relief  the  court  should,  on  the  return  of  the 
caae,  make  an  order  directing  the  committee  to  pay  the  asylum  at  the  same 
rate,  S150  a  year,  for  the  subsequent  time  as  long  as  his  ward  remains  in 
the  asylum,  and  he  has  funds  In  his  hands  suflBoient  for  this  purpose. 

Judgment  afQrmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  SMITH. 
(Filed  February  P,  1906— Not  to  be  reported.) 

1.  Railroads— Damages— Evidence— In  this  action  by  appellee  against  ap- 
pellant for  damages  caused  by  appellant's  servants  in  moving  its  cars,  his 
statements  while  testifying  to  the  jury  that  his  physicians  had  advised  him 
that  an  operation  was  necessary  and  would  have  to  be  x)erfurmed,  and  in 
relating  a  dream  that  hlg  hand  would  have  to  be  amputated,  and  proof  by 
other  witnesses  of  what  he  had  told  them  several  months  (ifter  his  injury  of 
the  sufferings  he  had  undergone,  were  inconii)etent  for  any  purpose.  The 
testimony  as  to  what  the  physician  stated  would  have  been  competent  bad 
It  been  testified  to  by  the  physician,  but  coming  from  appellee  it  was  mere 
hearsay,  and  the  testimony  as  to  the  dream  can  not  be  justified  upon  any 
ground,  nor  should  others  have  been  permitted  to  relate  conversations  had 
with  him  in  which  he  related  the  nature  and  extent  of  his  sufferings. 

8.  Same — Conduct  of  counsel  in  argument— Where  statements  of  counsel 
are  made  outside  of  the  record  and  were  otherwise  improper  and  calculated 
to  Inflame  and  excite  the  passions  of  the  jury,  and  thereby  induce  them  to 
disregard  the  evidence  and  go  to  an  extreme  and  unjustifiable  length  iu 
arriving  at  a  verdict,  it  was  error  in  the  trial  court  not  to  admonish  the 
jury  to  disregard  them. 

Benjamin  D.  Warfleld  and  W.  C.  McChord  ior  appellant. 

Henry  &  Woodward  for  appellee. 

Appeal  from  Green  Circuit  Court. 

vol  27—17 
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OpInioD  of  the  court  b>  Judge  Settle. 

The  appellee,  H.  O.  Smith,  recovered  a  verdict  and  judgmeDt  in  the  Green 
Circuit  Court  for  $2,750  in  damages  for  an  injury  to  his  hand,  caused  by  the 
alleged  upgligence  of  appellant's  servants  in  moving  its  cars. 

It  was  averred  in  the  petition  that  at  the  time  of  receiving  his  injuries 
i,he  appellee  wag  in  a  closed  car,  which  appellant  bad  put  upon  its  side  track 
•at  Greensburg  for  his  use,  placing  therein,  for  shipment,  buggy  rims  that 
were  being  handed  him  by  a  colored  boy  on  the  ground,  when  the  appel- 
lant's servants  in  charge  of  an  engine  and  certain  of  its  cars  detached  two 
of  the  latter  from  the  train,  and  without  notice  to  appellee  negligently  per- 
mitted them  to  be  run  iKickward  with  great  and  unnecessary  force  againsl 
the  car  in  which  he  was  at  work,  which  would  have  caused  nppellne  to  be 
•thrown  down,  or  perhaps  out  of  the  car,  but  for  the  fact  that  lie  in  some 
sort  maintflined  his  equilibrium  by  suddenly  throwing  out  his  hand,  but  in 
doing  so  it  came  in  contact  with  the  car,  or  buggy  rims,  thereby  greatly 
bruising  and  injuring  it. 

The  material  statements  of  the  petition  were  specifically  denied  by  the 
answer,  which  interposed  the  further  defense  that  appellee's  injuries  ^were 
•caused  wholly  by  his  own  negligence.  The  plea  of  contributory  negligeDce 
was  denied  by  reply,- and  upon  the  issues  thus  made  the  parties  went  into 
trial,  with  the  result  indicated.  It  is  contended  by  counsel  for  apjiellant 
tihat  the  lower  court  erred  in  refusing  to  give  a  peremptory  instruction 
<lirecting  the  jury  to  find  for  appellant.  We  do  not  think  a  peremptory  in- 
struction would  have  been  proper.  While  the  evidence  as  to  the  manner  in 
which  appellee  received  his  injuries  was  conflicting,  it  left  no  doubt  of  the 
fact  that  appellant  for  hire  put  the  car  on  the  side  track  for  his  use.  He  was, 
therefore,  a  licensee,  and  it  was  the  duty  of  appellant's  servants  in  making 
up  its  train  to  use  ordinary  caie  to  protect  him  from  injury,  if  they  knew, 
or  by  the  use  of  such  care  could  have  known,  of  his  presence  in  the  car.  II 
appears  from  the  appellee's  evidence  that  they  knew  appellee  was  in  the  car 
and  what  he  was  doing,  and  with  such  knowledge,  if  they,  without  notice 
to  him,  as  the  evidence  of  appellee  further  conduced  to  show  was  the  case, 
turned  loose  two  cars  on  the  side  track  wfthout  a  brakeman  on  either,  and 
the  cars  collided  with  that  in  which  appellee  was  at  work  with  such  force 
as  to  cause  his  injuries,  such  a  state  of  facts  would  sef  m  to  warrant  a  ver- 
dict in  appellee's  favor. 

Upon  the  other  hand,  if,  notwithstanding  the  negligence  of  appellant's 
servants,  appellee  knew,  or  by  the  exercise  of  ordinary  care  could  have 
known,  of  the  turning  loose  of  the  cars,  and  of  the  danger  to  him  from  a 
collision  between  them  and  the  car  he  was  in  in  time  to  have  protected 
himself  from  injury,  and  yet  negligently  failed  to  take  such  steps  as  wonld 
secure  his  safety,  he  was  not  entitled  to  recover.  Much  of  appellant's  testi- 
mony conduced  to  prove  that  appellee  was  familiar  with  the  movements  of 
appellant's  trains  at  the  place  of  the  accident,  and  that  on  the  occasion  of 
his  injuries  he  knew  or  by  the  exercise  of  ordinary  eare  could  have  known, 
of  the  approach  of  the  cars  and  of  the  danger  of  a  collision  between  them 
and  the  one  he  was  on  in  time  to  have  prevented  his  injuries.  It  was  the 
duty  of  the  jury  to  pass  upon  the  evidence,  and  though  it  was  oonflictinff, 
they  had  the  right  to  accept  the  testimony  of  appellee's  witnesses,  and  reject 
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that  of  appellant's  witnesses.  This  court  will  not  invade  the  domain  of  the 
Jary  and  disturb  their  verdict  upon  the  ground  that  it  is  against  the  weigh! 
-of  the  evidence. 

It  is  only  when  there  is  no  evidence  to  support  the  verdict,  or  when  it  Is 
•80  flagrantly  against  the  evidence  as  to  indicate  that  it  was  superinduced  by 
passion  or  prejudice  upon  the  part  of  the  jury,  that  the  court  will  be  an- 
thorif^d  to  set  it  aside,  in  the  absence  of  errors  of  law  upon  the  part  of  the 
court  occurring  upon  the  trial.  We  And  no  substantial  error  in  the  instruc- 
tions. Though  unnecessarily  elaborate,  they  fairly  presented  all  the  law 
necessary  to  enlighten  the  jury  and  guide  them  in  arriving  at  a  verdict. 
Another  complaint  urged  by  appellant  is  that  the  lower  court  admitted  in- 
competet\t  evidence  in  appellee's  behalf  upon  the  trial,  that  is,  appellee  was 
-allowed  to  state  that  he  had  been  advised  that  his  injury  was  very  bad;  that 
Drs.  Van  Meter  and  Shively  advised  him  that  he  would  be  compelled  to 
have  f\n  operation  performed,  and  he  was  also  permitted  to  relate  the  fol- 
lowing:  "I  dreamed  one  niffht  that  my  hand  was  to.  be  amputated.  It 
troubled  me  a  great  deal  how  I  would  get  my  hand  back  again.  I  dreamed 
X  told  my  wife  to  take  the  hand  and  put  it  in  ice  to  preserve  it  so  that  all 
of  my  body  could  be  buried  together." 

In  addition  to  tlie  foregoing  the  court  permitted  appellee  to  prove  by  the 
Tritnesses,.  George  Perkins,  Joe  Cantrill  and  Charles  Mudd,  what  he  told 
them  several  months  after  he  was  injured  of  his  suffering  from  the  wounded 
band.  It  seems  to  be  well  settled  that  where  the  physical  or  mental  suffer- 
ing of  a  person  resulting  from  an  injury  are  the  proper  subjects  of  inquiry, 
the  usual  expression  of  such  suffering  manifested  or  made  at  the  time  may 
be  admitted  as  original  evidence. 

In  Bocan  v.  Charlton,  7  Cush.,  586,  it  is  said:  "Where  the  bodily  and 
mental  feelings  of  a  party  are  to  be  proved,  the  usual  and  natural  expression 
of  such  feelings  made  at  the  time  are  considered  competent  and  original 
evidence  in  his  favor.  There  are  ills  and  pains  of  the  body  which  are  proper 
enbjects  of  proof  in  a  court  of  justice  which  can  be  shown  in  no  other  way. 
Such  evidence,  however,  is  not  to  be  extended  beyond  the  necessity  on  which 
the  rule  ie  founded.  Anything  in  the  narration  or  statement  is  to  be  care- 
fully excluded,  and  the  testimony  is  to  be  confined  strictly  to  such  com- 
plaints, exclamations  and  expressions  as  usually  and  naturally  accompany 
and  furnish  evidence  of  a  present  existing  pain  or  malady^" 

The  above  statement  of  the  law  was  quoted  with  approval  by  this  court  in 
Shade's  Adm'r  v.  Covington,  &c.,  Bridge  Co.,  ante,  224,  and  ordered 
to  be  reported.  Shade's  administrator  sued  to  recover  damages  for 
the  death  of  his  intestate  caused  by  a  fall  on  the  ice  on  the  defendant's 
bridge.  The  only  evidence  as  to  the  manner  of  her  fall  was  furnished  by  the 
statement  of  the  intestate  made  to  her  physicians  after  she  had  been  taken 
home,  to  whom  she  said:  "She  had  fallen  on  the  ice  on  the C.  &  O.  bridge." 
It  was  contended  that  this  and  other  declarations  made  to  her  physician  in 
explanation  of  the  cause  of  her  injury,  and  to  enable  him  to  properly  treat 
ber,  were  of  the  res  gestte,  and  receivable  in  evidence  as  such.  In  discussing 
the  admissibility  of  the  declaration  in  question  the  court,  speaking  through 
^udge  O'Kear,  said:  "Here  the  party  whose  statement  is  oflered  to  be  proved 
was  suffering  from  a  physical  injury.     What  she  faid  to  her  physician  as  to 
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the  pain  it  then  oaused  lier,  and  the  effect  It  had  npon  her  sensee,  was  neees-- 
sary  for  him  to  know  in  order  that  he  might  intelligently  treat  the  injury. 
Under  such  circumstances  it  is  presumed  that  the  party  suffering  will  state- 
truly  how  she  is  affected,  as  otherwise  the  medical  man  might  be  at  a  loea 
as  to  the  remedies  needful  to  her  condition.    The  incentive  for  a  fair  state- 
ment  is  so  great  that  the  pTesumption  is  she  will  not  haTsard  an  untruth  to 
better  her  financial  condition,  as  by  fabricating  a  basis  of  claim  against  the 
person  charged  with  her  injury  at  the  expense  of  her  permanent  health  or 
maybe  of  her  life.    For  that  reason  the  law  allows  the  proof  of  what  ahe 
said  to  her  physician  at  the  time  of  his  examination  as  part  of  the  res  geatA. 
What  the  injured  party  may  have  said  to  any  one  at  the  time  of  the  injury, 
or  so  immediately  after  it  as  to  be  regarded  part  of  it,  as  being  the  Terbal 
part  of  a  continuing  occurrence  would  also  be  admitted  upon  familiar- 
grounds.    What  was  said  after  the  lapse  of  some  minutes,  a  half  hour  or 
in  this  case,  to  the  attending  physician,  to  aid  him  in  determining  the 
ture  of  the  injury  and  to  prescribe  a  remedy  or  treatment,  is  allowed  aa  an. 
extension  of  the  same  xule  of  evidence.    It  rests  logically  upon  the  neceaalty^ 
of  the  case.    It  is  matter  proi)er  to  be  shown,  and  not  susceptible  generally^ 
of  being  otherwise  proven.     But  it  must  stop  with   the  necessity  for  it.     It 
was  necessary  for  the  physician  to  know  whether  the  patient  was  suffering, 
and  where  the  pain  was,  and  as  to  its  character.    It  was  also  proper  that  he 
should  know  how  the  pain  was  Inflicted,  as  upon  that  knowledge  the  treat- 
ment in  part  might  depend.    So  it  was  competent  to  show  that  the  patient- 
said  she  had  received  a  blow  on  her  head  (if  she  did  say  it),  and  how  ahe 
was  otherwise  hurt.    But  it  was  wholly  immaterial  to  the  physician  nnder-^ 
standing  what  itr  was  necessary  for  him  to  know  in   treating  the  Injurlea, 
whether  she  fell  on  appellee's  bridge,  or  elsewhere,  or  that  she  fell  on  the 
ice." 

In  the  light  of  the  foregoing  authorities  it  is  manifest  that  the  testimony^ 
complained  of  in  the  case  at  bar  was  incompetent  for  any  purpose.  If  the 
physioinn  called  to  treat  appellee's  injuries  expressed  to  him  the  opinion 
that  amputation  of  his  hand  was  or  would  become  necessary,  that  fact 
would  have  been  competent  if  testified  to  by  the  physician  as  an  expert,  but 
coming  from  appellee,  ns  it  did.  as  a  fact  communicated  to  him  by  the 
physician,  it  was  mere  hearsay,  and  should  have  been  excluded.  The  ad- 
mission  of  appellee's  relation  of  his  dream  as  evidence  can  not  be  justified 
upon  any  ground.  It  was  competent  for  him  to  testify  fully  as  to  the  na- 
ture and  extent  of  his  suffering,  and  if  nt  the  time  of  the  trial  the  wounded 
hand  gave  him  pain,  he  had  the  right  to  state  that  fact;  but  in  reciting  his 
dream  he  violated  all  rules  of  evidence.  It  is  true  certain  learned  wrltera 
maintain  that  dreams  are  due  to  the  physical  and  mental  condition  of  the 
dreamer,  knt  we  apprehend  that  no  law  writer  of  note  will  venture  to 
recommend,  or  court  of  last  resort  will  hold,  that  dreams  be  admitted  as 
evidence  to  prove  the  existence  of  pain  oi  suffering.  i 

For  the  reasons  mentioned  it  is  equally  clear  that  the  statements  made  hy 
appellee  to  Perkins,  Cantrill  and  Mudd,  several  months  after  his  injarlea 
were  received,  in  which   he  told  them  of  his  sufferings,  were  inoompetent. 
hey  might  have  been  allowed  to  testify  that  he  suffered  from  the  wounded 
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liand  at  the  times  named  by  them,  and  eTeD  that  be  complained  of  pain 
from  that  member,  bat  should  not  have  been  allowed  to  relate  conversations 
had  with  him  in  which  he  related  the  natare  and  extent  of  his  sufferings. 

We  think  the  incompetent  evidence,  was  prejudicial  to  the  appellant 
I)ecau8e  it  undaly  emphasized  and  enlarged  appellee's  injuries.  We  do  not 
know  to  what  extent  it  influenced  the  jury,  and  it  is  useless  to  speculate  a^ 
to  its  effect,  but  there  was  so  much  of  it,  and  it  was  so  calculated  to  reach 
the  sympathies  of  the  jury,  that  it  is  safe  to  say  it  must  have  given  them  an 
exaggerated  idea  of  appellee's  injuries,  and  perhaps  served  to  swell  the  ver- 
dict far  beyond  what  it  would  have  been  if  the  incompetent  evidence  had 
not  been  admitted. 

In  the  closing  argument  to  the  jury  learned  counsel  of  appellee  said  to 
them:  "The  defendant  in  this  case  is  a  soulless  corpoiatlon,  making  mil- 
lions of  dollars  eveiy  day.  Its  money  is  worth  160  cents  on  the  dollar,  and 
Heck  Smith's  (appellee)  money  is  only  worth  100  cents  to  the  dollar.  Not- 
'Withstanding  the  great  wealth  of  this  soulless  corporation,  it  doesn't  know 
who  owns  It;  whether  it  is  J.  Pierpont  Morgan  &  Co.,  or  J.  W.  Gates,  the 
^reat  trust  magnate,  God  Almighty  only  knows." 

At  this  point  objection  was  made  by  appellant's  counsel  to  these  remarks 
of  the  speaker.  The  court  thereupon  told  counsel  for  appellee  that  his  line 
of  argument  was  improper,  but  did  not  command  him  to  desist  or  admon- 
ish the  jury  to  disregard  the  improper  language.  After  being  thus  told  by 
the  court  that  his  line  of  argument  was  improper,  counsel  for  appellee  in 
reply  to,  and  without  rebuke  from  the  court,  said  in  the  presence  and  hear- 
ing of  the  Jury:  "That  may  Ix  so,  but  every  word  of  it  is  true,  and  you 
kAOW  it." 

Again  counsel  for  appellee  made  this  further  statement  to  the  jury:  "To 
^ow  how  this  great  soulless  corporation  treats  widow  women,  a  widow 
woman  brought  suit  against  this  company  down  in  Hart  county."  At  this 
point  counsel  for  appellant  again  objected  to  the  remarks  of  the  speaker; 
the  court  said  to  counsel  that  his  statements  were  not  proper,  but  did  not 
tell  the  jury  to  disregard  them.  The  speaker  then  facing  counsel  for  appel- 
lant said  to  him  in  the  presence  of  the  jury:  "I  will  give  you  18.60  to  let 
me  tell  the  story. " 

Finally  counsel  for  appellee  said  to  the  jury:  "I  cross  the  track  of  this 
oorapany  at  the  depot  at  Greensburg  every  day,  and  I  know  that  you  run 
your  cars  wild  there,  and  it  has  got  to  be  stopped  if  I  have  to  bring  an  in- 
junction suit  to  stop  it." 

The  last  statement  of  counsel  does  not  appear  to  have  been  noticed  by  the 
-court,  though  objected  to  at  the  time  by  opposing  counsel.  Exceptions  were 
taken  by  appellant's  counsel  to  the  failure  of  the  court  to  exclude  from  the 
Jory  the  improper  remarkaof  appellee's  counsel.  We  are  of  opinion  that  the 
fltatemeots  of  counsel  complained  of  were  outride  of  the  record  and  other- 
wise improper,  calculated  to  inflame  the  passions  and  excite  the  prejudices 
of  the  Jury,  and  thereby  induce  them  to  disregard  the  evidence  and  go  to  an 
extreme  and  unjustifiable  length  in  arriving  at  a  verdict.  The  trial  court 
-erred,  therefore,  is  not  admonishing  the  jury  to  disregard  them. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  a  new^trial  and  further  proceedings  consistent  with  the  opinion. 

Whole  court  sitting. 
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BORUM  V.  ALLEN. 

(Filed  February  9,  1906— Not  to  be  reported. ) 

Partnership— In  thid  notion  to  recover  the  amount  alleged  to  be  due  lipoid 
a  contraot  of  sale  of  an  interest  In  a  partnership  between  the  partleF,  the 
instructions  fairly  presenting  the  law  applicable  to  the  case,  and  there  belDK 
evidence  upon  which  the  jury  was  authorized  to  find  a  verdict  for  appellee^ 
the  verdict  and  judgment  in  his  favor  will  not  he  disturbed. 

Bobt.  Harding,  B.  L.  Greene  and  Denton  &  Robinson  for  appellants. 

Sharpe  &  Slier  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee,  Allen,  and  the  appellant,  Borum,  were  copartners  nuder 
the  name  of  the  *'New  Century  Publishing  Co.,"  and  were  engaged  in  pub- 
lishing a  magazine  called  '*The  Mistress  of  the  Manse,"  at  Somerset,  Ky. 
Appellee  Allen  alleged  in  his  petition,  and  introduced  proof  conducing  to 
show,  that  the  appellants  formed  a  copartnership  for  the  purpose  of  continu- 
ing this  publication,  and  alleged  that  they  purchased  his  interest  therein 
for  the  price  of  1664.06,  one  half  payable  in  twelve  months  and  the  remain- 
der in  two  years. 

Appellants  by  their  answer  denied  this,  and  introduced  proof  to  show^ 
that  they  did  not  form  a  partnership  nor  purchase  apjiellee's  interest  therein 
at  the  price  named,  or  at  any  price.  This  action  involves  the  first  payment 
of  one-half  of  the  purchase  price,  the  other  half  not  being  due  at  the  insti* 
tution  of  this  action. 

The  court  gave  to  the  jury  two  instructions,  as  follows: 

*Ust,  If  you  believe* from  the  evidence  that  the  defendants,  W.  A.  Borom 
and  W.  P.  Harvey,  entered  into  a  contract  of  oopartneiship,  and  as  partners 
agreed  to  and  did  purchase  the  inteiest  of  plaintiff,  in  the  magasine,  *Mi8* 
tress  of  the  Manse, '  and  agreed  to  pay  plaintiff  the  amount  of  money  he  had 
expended  with  reference  thereto,  in  installments  at  one  and  two  years,  and 
that  In  pursuance  to  said  contract  it  was  agreed  between  defendants  that 
defendant  Borum  should  submit  the  agreement  defendants  had  made  to  the 
plaintiff  for  his  acceptance  or  rejection;  and  you  shall  further  believe  that 
in  pursuance  to  the  agreement  between  the  defendants  said  agreement,  or 
the  terms  thereof,  was  submitted  to  the  plaintiff  by  defendant  Borum,  and 
that  the  plaintiff  accepted  same,  you  will  find  for  the  plaintiff  the  one-half 
of  the  money  he  has  invested  in  the  mngazlne,  to  wit,  the  sum  of  $327.09, 
with  interest  thereon  from  September  31,  1901,  until  paid,  and  unless  you  bo 
believe,  you  will  find  for  defendants. 

"2d.  Unless  you  believe  that  a  partnership  was  entered  into  and  existed 
between  defendants  Borum  and  Harvey  at  the  time  the  contract  with  the 
plaintiff  is  alleged  to  ha%e  been  made,  you  will  find  for  the  defendants." 

These  instructions  fairly  presented  to  the  jury  the  issues  to  be  tried.  It 
is  unnecessary  to  refer  to  and  discuss  in  detail  the  evidence  produced  on  the 
trial.  There  was  evidence  upon  which  the  jury  was  authorized  to  find  a 
verdict  for  the  appellee.    It  appears  that  there  were  no  errors  committed  at 
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the  trial  to  the  prejudice  of  appellants,  and  we  do  not  feel  aatborized  to* 
disturb  the  finding?  of  the  jury  upon  bhe  facts. 
Wherefore,  the  judgment  is  affirmed. 


CITY  OF   LOUISVILLE    v.    LOUISVILLE    COURIER  JOURNAL    CO: 

(Filed  February  9,  1906— Not  to  be  reported.) 

Taxation— Limitation  —  Construction  of  statutes— Where  property  waa 
bought  by  appellee  in  1896  from  the  United  States  Government,  but  was  not 
assessed  by  appellant,  the  deed  to  appellee  not  having  been  recorded,  for  the 
years  1896.  1897  and  1898.  In  November,  1898,  the  appellant  assessed  the 
property  retrospectively,  in  the  name  of  W.  N.  Haldeman,  the  deed  not  being 
of  reoord  and  appellant's  officers  being  under  the  impression  that  he  owned 
it.  In  an  action  against  him,  and  while  it  was  pending,  he  died,  and  it  was 
revived  in  the  name  of  his  personal  representatives,  and  afterwards  appellee 
bad  a  deed  conveying  the  property  to  it  recorded  and  pleaded  the  five  years/' 
statute  of  limitation,  on  the  ground  that  the  causes  of  action  for  the  taxes 

for  the  fiscal  year  ending  August  8J,  1897,  accrued  to  the  city  of  Louis  I 

ville  on    Anffust   dO,      1897,     and    that    the  cause    of     action    was     not  j 

commenced   until   November  8,    190S,   or  more  than   five  years  thereafter.  | 

Held— The  provision  that  the  property  may  be  retrospectively  assessed  would 
be  entirely  nugatory  under  the  provisions  of  the  statutes  in  many 
cases  if  it  was  held  that  the  statute  ran  from  August  20  of  the> 
year,  although,  the  property  had  not  been  assessed.  Such  a  construction^ 
would  require  the  court  to  hold  that  the  legislature  contemplated  not  allow- 
ing five  years  for  the  assessraent,  but  five  years  for  all  the  other  steps  that 
were  required  to  be  taken  before  suit  could  be  brought,  which  would  not 
give  fair  effect  to  the  statute. 

H.  L.  Stone  for  appellant. 

Lane  &  Harrison  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

A  lot  on  the  comer  of  Green  and  Third  streets  in  Louisville,  Ky.,  was  the 
property  of  the  United  States  government.  On  it  stood  the  customhouse 
which  was  used  for  many  years.  In  the  summer  of  1896  this  property  was 
bought  from  the  government  by  the  LouUville  Courier-Journal  Co.,  of 
which*  W.  N.  Haldeuian  was  president  and  owner  of  a  majority  of  the  stock. 
The  deed  for  the  property  was  made  by  the  government  to  the  Courier- 
Journal  Co.,  but  the  city  did  not  assess  it  for  taxation  in  September  1896-7' 
or  8,  the  deed  from  the  government  to  the  company  not  having  been  re- 
corded. Finally,  in  November,  1898,  the  property  was  assessed  by  the  city 
retrospectively,  but  this  assessment  was  made  in  the  name  of  W.  N.  Halde- 
man,  as  the  deed  was  not  recorded  and  the  assessing  officers  seem  to  have 
been  under  the  impression  that  he  was  the  purchaser.  Finally  this  suit 
was  brought  on  July  26,  1901,  against  W.  N.  Haldeman  to  recover,  among 
other  things,  for  the  tax  bill  for  the  yoar  1897.  Haldeman  filed  an  answer, 
denying  ownership  of  the  property,  and  alleging  that  it  was  exempt  from 
taxation  as  the  property  of  the  government.  A  reply  was  filed,  and  after- 
tbis  Haldeman  died.    An  amended  petition  was  then  filed,  reviving  the  case 
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Iigainst  hlB  executors  and  devisees.  Tbey  then  filed  an  answer.  In  substance 
the  same  as  that  filed  by  the  testator.  After  this,  on  November  8,  1902,  the 
<leed  to  the  Couriei-Joumal  Go.  having  been  In  the  meantime  recorded,  the 
oity  amended  its  petition,  and  made  the  Courier-Journal  Co.  a  defendant, 
praying  judgment  against  the  property  as  befoiefor  its  taxes.  The  Courier- 
Journal  Co.  answered,  pleading  the  five  years*  statute  of  limitation,  on  the 
ground  that  the  cause  of  action  for  the  taxes  in  the  fiscal  year  ending  Au- 
gust 81,  1897,  accrued  to  the  city  of  Louisville  on  August  20,  1897,  and  that 
the  action  was  not  commenced  against  it  until  November  8,  1909,  or  more 
than  five  years  thereafter. 

It  is  provided  in  the  statute  that  the  fact  that  the  property  may  be  assessed 
In  the  name  of  the  wrong  person  shall  not  invalidate  the  assessment  if  the 
property  is  correctly  described.  It  is  also  provided  as  follows  in  the  same 
•connection:  '* Whenever,  by  the  complaint  of  the  party  assessed,  or  other- 
v^ise,  it  appears  that  any  property  has  been  assessed  in  a  name  other  than 
that  of  the  owner  or  holder,  the  city  assessor  shall,  after  notice  through  the 
mail  to  the  owner  or  holder,  at  the  time  of  the  notice,  make  the  correction, 
v^hether  for  the  current  or  any  preceding  year,  in  his  books,  and  certify 
-such  correction  to  the  tax  receiver,  and  to  the  corrected  assessment  and  to 
the  retrospective  assessments  hereinafter  authorized,  the  remedies  of  sec- 
tions 2997  to  8009,  both  inclusive,  shall  attach,  beginning  with  the  first  of 
May  after  the  correction  or  retrosp3ctlve  assessment  is  certified  to  the  re- 
oeiver.  When  any  lands  or  improvements  shall  not  be  assessed  in  an^  one 
year  they  may,  when  the  omission  is  discovered,  be  assessed  retrospectively 
for  that  year  at  any  time  not  later  than  five  years  thereafter;  but  the  lien 
thereby  accruing  to  the  city  shall  not  prejudice  the  right  of  porchaseis  ac- 
•quired  in  the  meantime;  and  for  any  damage  arising  to  the  city  by  the  loss 
of  the  lien  the  assessor  guilty  of  the  omission,  together  with  bis  bondsmen, 
nhall  be  liable.  Any  person  thus  retrospectively  assessed  may,  within  thirty 
days  after  the  maHing  of  a  notice  thereof  to  him,  file  in  the  assessor's  ofRce 
the  complaint  provided  for  in  the  next  section.  If  he  does  so,  the  as£ess- 
inent  shall  not  become  binding,  nor  shall  any  bill  be  issued  thereupon  until 
It  be  passed  on  as  in  the  next  section  provided.  (Section  2991,  Kentucky 
Statutes. ) 

"The  assessment  books  in  the  section  named  shall  remain  open  in  the 
•assessor's  office  from  the  16th  to  the  30th  of  November,  and  any  one  who 
thinks  that  bis  lands  or  improvements,  or  those  in  which  he  has  an  inter- 
•est,  though  they  be  not  assessed  in  his  name,  have  been  assessed  l>eyond 
their  value,  may,  before  the  last-named  day,  file  with  the  assessor  his  com- 
plaint, specifying  the  parcel  and  alleged  excess,  and  the  complaint  shall 
forthwith  be  Investigated  by  the  board  of  equalization,  which  shall,  accord- 
ing to  the  justice  of  the  case,  approve  or  reduce  the  assessment.  It  may, 
after  notice  to  the  taxpayer.  Increase  the  assessment,  if  satisfied,  on  Investl- 
i^atlon,  that  It  is  too  low,  either  as  to  real  or  personal  property.*'  (Section 
^99*3,  Kentucky  Statutes.) 

By  section  2997,  above  referred  to,  it  is  provided  when  the  tax  bill  shall 
he  made  out  by  the  assessor  and  listed  for  collection  with  the  tax  receiver, 
find  necessarily  this  is  not  to  be  done  as  to  property  omitted  from  assess- 
ment until  it  is  asses83d  as  provided  in  section  2991.    By  section  2999  notice 
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xnust  be  given  by  the  tax  recelyer,  and  if  the  bills  remain  unpaid  warrants 
4ire  issned  whiob,  under  section  SOOS,  may  be  levied  on  personalty  by  the  tax 
reoeiver.  The  taxes  still  remaining  unpaid  on  the  1st  day  of  May  following 
may  be  eufcroed  by  action  by  the  city.  (Section  3998,  Kentucky  Statutes,  f 
The  provision  that  the  property  may  be  retrospectively  assessed  for  five  yeaxs 
would  be  entirely  nugatory  under  these  provisions  in  many  oases  if  it  was 
held  that  the  statute  ran  from  August  20th  of  the  year,  although  the  prop- 
-erty  had  not  been  assessed.  Such  a  construction  would  require  us  to  bold 
that  the  legislature  contemplated  not  allowing  five  years  for  the  assessment, 
but  five  years  for  all  the  other  steps  that  were  required  to  be  taken  before  a 
«uit  could  be  brought.  This  would  not  be  to  give  a  fair  effect  to  the  stat- 
ute. The  assessment  is  the  basis  of  the  proceeding.  Until  the  assessment 
Is  made  there  is  no  liability  which  may  be  enforced,  and  the  city  has  no 
cause  of  action  against  the  property.  The  purpose  of  allowing  five  years  for 
proper ty,  which  has  been  omitted,  to  be  assessed  retrospectively  is  to  guard 
against  the  negligenoe  of  the  city  oiBclals  and  to  prevent  their  negligence 
from  releasing  property  from  taxation  or  affecting  the  revenues  of  the  city. 
Judgment  reversed  and  cause  remanded,  with  directions  to  sustain  the 
demurrer  to  the  plea  of  limitation  and  for  further  proceedings  consistent 
herewith. 


COMMONWEALTH  v.  BECKETT. 
(Filed  Febru.iry  9,  1903— Not  to  be  reported. ) 

1.  Indictments — Obtaining  money  under  false  pretenses— Where  appellee 
swapped  horses  with  another,  It  being  agreed  that  he  was  to  receive  17.60  to 
boot,  and  after  the  exchange  of  horses  had  been  made  appellee  handed  the 
other  party  a  $10  Confederate  bill,  with  the  remark,  "Give  me  $2.60;  here  Is 
a  $10  bill,'*  he  was  guilty  of  the  crime  denounced  by  section  1908,  Kentucky 
Statutes,  and  a  demurrer  to  the  Indictment  against  him  should  have  been 
overruled. 

2.  Same— A  proposition  to  sell  an  article  for  $10,  without  designating  the 
currency  in  which  the  price  Is  to  be  paid,  Implies  that  the  seller  is  to  get 
lawful  money  or  currency  of  the  United  States,  and  the  use  of  a  worthless 
billf  pretending  that  it  is  valid,  and  with  the  intent  to  defraud,  is  a  false 
token  under  the  statute. 

Ed.  Daum  and  N.  B.  Hays  for  appellant. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  appeal  Involves  the  sufficiency  o/  an  Indictment  against  appellee, 
charging  him  with  obtaining  money  and  property  under  false  pretenses. 
(Kentucky  Statutes,  section  1208.)  A  demurrer  was  sustained  to  the  Indict- 
ment. It  is  charged  that  appellee  fraudulently,  knowingly  and  with  the 
wicked  intent  to  deceive  and  defraud  one  William  C.  French,  induced  the 
latter  to  part  with  $2.60  lawful  money  of  the  United  States,  which  belonged 
to  said  French,  in  exchange  in  part  for  a  $10  bill  of  the  Confederate  States 
of  America.  The  particulars  of  the  transaction  were  set  forth  in  the  indict- 
ment, the  substance  of  which   is   that  appellee  and  said  French  swapped 
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Worses,  It  being  Agreed  that  appellee  was  to  pay  French  17.60  to  boot.  The 
horses  were  exchanged,  and  appellee  banded  French  a  110  Confederate  bill* 
with  the  remark,  ''Gi^e  me  $3.60;  here  is  a  110  bill."  French  believing  It 
was  a  bill  for  flO  of  lawful  money,  its  appearance  being  quite  similar  to  the 
treasury  silver  certificates  for  that  sum,  gave  appellee  the  13.60,  and  accepted 
the  Confederate  bill  as  good  money,  without  knowledge  or  suggestion  that 
it  WAS  what  It  was.  It  is  charged  that  appellee  knew  at  the  time  that  it 
was  a  Confederate  bill,  and  intended  by  his  words  and  conduct  to  deceive 
French  into  believing  it  was  a  bill  of  lawful  currency,  and  did  so  deceive 
him.  It  is  said  that  the  indlctmenk  was  held  to  be  bad  because  there  was 
no  specific  statement  by  appellee  that  the  bill  was  United  States  currency. 
The  statute  is  (section  1308):  "If  any  person,  by  false  pretenses,  statement 
or  token,  with  intention  to  commit  a  fraud,  obtain  from  another  money, 
property  or  other  things  which  may  be  the  subject  of  larceny,  ♦  •  *  he 
shall  be  confined  in  the  penitentiary  for  not  less  than  one  nor  more  than  five 
years. ' ' 

It  seems  to  be  conceded  that  all  the  conditions  of  the  statute  are  satisfied 
except  that  of  the  false  pretense,  statement  or  token.  It  Is  the  deceit, 
falsely  and  fraudulently  superinduced  by  a  benefieary  whereby  the  latter 
obtains  money  or  property  of  value,  that  is  sought  to  be  repressed  by  the 
statute.  When  one  Intentionally  creates  a  belief  as  to  an  existing  fact* 
which  is  false,  and  with  the  intent  to  defraud  another  of  his  property,  and 
does  so,  it  can  not  matter  whether  the  erroneous  belief  was  induced  b; 
wprds,  or  acts,  or  both.  The  mischief  may  be  done  as  effectually  by  one 
method  as  by  another.  Some  words  by  their  common  employment  may 
imply  other  words  not  spoken.  A  proposition  to  sell  an  article  for  I10» 
without  designating  the  currency  in  which  the  price  is  to  be  paid,  in  this 
country  Implies  that  the  seller  is  to  get  lawful  money  or  currency  of  the 
United  States  of  America.  When  the  buyer  agrees  to  pay  the  price  and 
offers  a  bill  in  payment,  purporting  to  be  a  bill  of  the  currency  of  the  circn- 
latiug  medium  of  the  country,  it  is  implied  that  he  thereby  represents  that 
it  is  of  that  currency,  if  nothing  to  the  contrary  is  stated.  This  amounts 
to  an  assertion  or  representation  hy  conduct,  which  may  be  as  efficacious  to 
convoy  an  idea,  or  to  constitute  the  basis  of  a  reasonable  belief,  as  though 
exact  and  appropriate  words  had  been  used.  Words  are  used  to  express 
ideas.  Signs  might  be  used  instead.  Conduct  that  conveys  necessarily  the 
s:une  idea,  and  intended  to  do  so,  is  but  a  substitute  for  the  words  or  signs 
expressive  of  it.  We  have  no  doubt  but  that  the  use  of  a  worthless  bill,  pre- 
tending it  is  valid,  and  with  the  intent  to  defraud,  is  a  false  token  under 
the  statute.  (State  v.  Palllto,  4  Hawts,  N.  Car.,  348;  State  v.  Stroll,  1  Rich-> 
L.,  S.  Car.,  244;  State  v.  Grooms,  5  Strobh.  L.,  S.  Car.,  168.) 

It  nuiy  be  said  that  n  false  representition  or  token  is  not  within  the  stat- 
ute "unless  calculated  to  deceive  persons  of  ordinary  prudence  and  discre- 
tion." {2  VVhart.  Crim.  Law,  212^;  Commonwealth  v.  Grady,  13  Bush,  2S6.) 
This  is  true  only  in  a  limited  sense,  for  the  statute  was  not  de.signed  to 
protect  only  the  ordliiarily  wary  and  prudent,  who  in  spite  of  their  vigil- 
ance might  be  overreached  by  the  clever  rogue,  but  must  have  been  aimed 
at  all  scoundieldom  who,  by  false  statements  or  tokens,  succeeded  in  hood* 
winking  the  unwary,  or  even  the  foolish,  into  parting  with  their  property. 
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The  etatnte  has  a  two-fold  purpose:  First.  To  protect  the  owner  of  property 
against  cheats.  Seoond.  To  punish  the  cheater.  It  can  not  be  said  that  the 
law  is  partial  to  "persons  of  ordinary  prudence  and  discretion"  in  protect- 
ing them  in  their  propeity,  whilst  it  leaves  imprudent  and  silly  persons  as 
lawful  prey  for  frauds.  On  the  other  hand,  in  punishing  the  wrongdoer, 
his  motive  and  its  results  are  the  main  subjects  of  inquiry.  Under  this 
statute  the  wicked  purpose,  the  fraud,  is  equivalent  to  the  same  ingredients 
in  theft.  So  is  the  result  the  same.  The  distinguishing  feature  is,  in  theft, 
the  owner  does  not  intentionally  part  with  the  title  and  possession  of  his 
property,  while  under  this  statute  he  does.  It  would  not  do  to  say  that  ta 
■teal  from  a  careless  or  imprudent  person  is  not  punishable,  though  the 
statutes  against  larceny  aim  to  protect  the  owner  In  the  possession  of  his 
property,  as  well  as  to  punish  the  thief  who  purloins  it.  Under  the  statute 
being  considered  the  pretense  or  token  must  be  false.  Where  a  toki^n  is  used 
It  must  be  calculated  to  deceive,  according  to  the  capacity  of  the  person  to 
whom  it  is  presented  to  detect  its  falsity  under  the  circumstances.  A  token 
that  might  be  calculated  to  deceive  a  blind  man,  or  one  in  the  dark,  or  a 
child,  would  not  necessarily  be  a  false  taken  when  used  upon  one  who  could 
see,  and  who  had  mature  judgment.  (Peckham  v.  State,  88  S.  W.,. 
6S9,  Texas  Grim.  App. )  Nor  would  absurd  or  irrational  pretenses,  not  or- 
dinarily calculated  to  deceive  one  of  the  intellectual  capacity  and  discretion 
of  the  person  upon  whom  it  may  have  been  practiced,  be  suflScient,  it  seems. 
(Woodbury  V.  State,  69  Ala.,  243;  44  Am.  Bep.,  516;  People  v.  GrUsie,  4 
Den.,  626.)  Or,  where  the  representation  is  as  to  the  state  of  the  title  to 
real  estate,  a  record  of  which  is  accessible  to  the  vendee,  the  representation,- 
though  false,  can  not  be  said  to  have  induced  the  action,  for  n  registra- 
tion of  deeds  is  provided  for  the  express  purpose  of  protecting  purchasers  of 
real  estate,  to  which  they  are  presumed  to  have  recourse  for  final  informa- 
tion concerning  facts  shown  by  them,  and  about  the  existence  of  which  there 
seed  be  no  doubt,  it  can  not  be  said  that  the  vendee  could  have  been  de- 
ceived by  the  oral  representations  respecting  the  state  of  the  title.  This  is 
the  reason  supporting  the  decision  in  Gommonwealth  v.  Grady.  13  Bush, 
285.  While  in  Gommonwealth  v.  Haughey,  3  Met.,  223,  the  facts  were  that 
Jones,  the  person  alleged  to  have  been  defrauded,  really  parted  with  nothing 
upon  the  misrepresentation.  Furthermore,  it  appears  that  the  misrepre- 
sentation was  as  to  quality  of  a  crop  of  tobacco,  a  matter  of  opinion,  not 
the  subject  of  the  statute.  Whether  the  false  token  is  one  calculated  to  de- 
ceive one  of  the  capacity  and  understanding  and  in  the  situation  of  the 
prosecuting  witness  is  a  question  of  fact  to  be  found  by  the  jury.  (Wag- 
oner V.  State,  90  Ind.,  507. )  In  People  v.  Oyer  and  Terminer,  83  N.  Y.,  486, 
it  is  laid  down  distinctly  that  the  pretenses  must  be  calculated  to  deceive, 
leaving  that  to  be  determined  by  the  jury,  and  if  the  pretense  wns  capable 
of  defrauding,  it  is  sufficient.  There  may  be  a  state  of  facts  where  it  would 
not  be  apparent  upon  their  mere  recital  that  they  alone  were  capable  of  de- 
frauding, and  it  may  be  the  better  practice  in  such  cases  to  aver  in  the  in- 
dictment that  they  were  capable  of  defrauding,  as  well  as  did  defraud,  the 
prosecutor.  But  where  the  facts  recited  show  upon  their  face  that  they  are 
capable  of  defrauding,  and  it  is  charged  that  the  defendant  by  them  did  in- 
tentionally and  wickedly  defraud  the  prosecuting  witness,  it  seems  to  us  ta 
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1)6  useless  to  speoiflcallj  charge  that  they  were  capable  of  defmudlDg.  It  is 
:a  matter  of  oommoD  and  general  knowledge  that  a  Confederate  110  bill  is 
<]iiite  similar  in  appearance  to  treasury  silver  certificates  of  that  denomina- 
tion, and  that  it  is  entirely  capable  to  defraud  credulous  persons  by  Its  use 
under  many  circumstances.  Whether  there  were  peculiar  circumstances  In 
the  case  at  bar  to  rebut  the  probability  of  such  an  effect  upon  the  prose- 
-cutlng  wifcnesE  is  more  properly  evidential  matter  ty  way  of  defense.  The 
facts  alleged  in  the  indictment  bring  the  transaction  clearly  within  the 
statute,  and  the  demurrer  should  have  been  overruled. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  not  in- 
•consietent  herewith. 

Whole  court  sitting. 


HERNDON,  &c.  v.  OQG. 

(Filed  February  9,  1905.) 

1.  Recording  deed— Failure  of  clerk  to  index  record  —  Effect—Notice— 
Where  the  grantee  in  a  deed  lodged  his  deed  with  the  clerk  of  the  county 
-court  of  the  county,  where  his  land  lies,  and  said  deed  was  recorded  by  the 
-clerk  in  the  deed  book  kept  in  said  oflSce  for  that  purpose,  such  recording  is 
legal  notice  of  and  protects  the  grantee  in  his  ownership  of  said  land  against 
any  subsequent  purchaser  thereof.  The  fact  that  the  clerk  failed  to  index 
the  deed  book  containing  such  record  does  not  affect  the  grantee's  owner- 
ship of  the  land. 

Win    Herndon  and  Lewis  S.  Walker  for  appellants. 

G.  H.  Collins  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appear.^  from  the  record  that  appellants  on  the  S9th  of  August,  1895, 
purchased  from  one  Shelby  Nunn  one  Ufch  undivided  interest  in  a  tract  of 
land  In  Madison  county,  subject  to  the  life  estate  of  his  mother,  Sophia 
Nunn,  and  on  that  day  Shelby  Nunn  and  his  wife  conveyed  this  interest  to 
appellants,  and  they  had  this  deed,  with  the  certificate  of  acknowledgment, 
duly  recorded  in  the  clerk's  office  of  that  county  on  the  8d  of  October,  1886. 
It  also  appears  that  on  the  26th  of  July,  1892,  Shelby  Nunn  executed  and 
acknowledged  a  deed  for  this  same  undivided  interest  to  Sarah  C.  Nunn, 
and  on  March  7,  1898,  Sarah  C.  Nunn  and  her  husband  conveyed  the  aame 
to  appellee,  William  A.  Ogg.  The  deed  from  Shelby  Nunn  to  Sarah  C. 
Nunn  was  on  the  36th  of  February,  1893,  lodged  with  the  clerk  of  the  Had- 
ison  County  Court  for  record,  and  she  paid  the  clerk  all  the  necessary  and 
proper  fees  thereon,  and  the  clerk  recorded  it  in  the  deed  book  provided  for 
that  purpose,  and  returned  the  original  deed  to  her  on  the  6th  of  March, 
1893,  and  it  has  not  been  in  the  clerk's  office  since  that  day.  This  last- 
named  deed  from  Shelby  Nunn  to  Sarah  C.  Nunn,  when  it  was  recorded, 
was,  by  oversight  of  the  clerk,  not  indexed,  and  there  was  not  any  Index 
made  thereof  until  the  28th  of  January,  1903.  The  deed  from  Sarah  C. 
Nunn  and  her  husband  to  William  A.  Ogg,  appellee,  was  lodged  and  re- 
corded  on  the  2l8t  of  October,  1896. 
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The  appellants  did  not  ha^e  aoy  knowledge  or  information  of  either  of  the 
deeds  last  deEcribed  until  January.  1903.  It  is  agreed  that  before  appellants 
purchased  the  land  that  they  caused  an  attorney  to  investigate,  and  they  In- 
Testlgated  themselves,  the  question  ae  to  whether  or  not  Shelby  Nunn  was 
the  owner  of  this  interest  in  the  land,  and  whether  or  not  he  had  previously 
conveyed  It,  and  upon  such  investigation  they  concluded  that  he  was  the^ 
owner  and  had  never  conveyed  it.  Shelby  Nunn  represented  to  them  that 
he  was  the  owner  of  this  land,  and  they,  by  searching  the  records  in  the 
usual  way  (examining  only  the  indices),  failed  to  discover  the  deed  from 
bim  to  Sarah  C.  Nunn. 

The  appellants  allege  that  Sarah  C.  Nunn  was  negligent  in  removing  her 
deed  from  the  clerk's  office  after  it  was  recorded  without  seeing^ that  the 
clerk  had  It  properly  indexed,  and  they  asked  the  court  to  declare,  for  the- 
rttison  named,  that  their  title  be  held  to  be  prior  to  that  of  appellee.  Ap- 
pellants admit  that  when  a  deed  is  lodged  for  record,  and  the  tax  paid 
thereon,  it  is  notice  under  the  statute,  but  contend  that  this  lodgment  will 
not  operate  as  a  notice  against  innocent  purchasers  when  the  deed  itself  has. 
been  withdrawn  from  the  clerk's  office  without  having  been  properly  in  ■ 
dezed;  that  he  becomes  a  party  to  the  negligence  of  the  clerk  in  failing  to 
see  that  the  clerk  has  i)erformed  his  duty  before  he  withdraws  his  convey- 
anoe  from  the  office.  This  is  the  only  question  for  determination  on  thi» 
appeal.  By  section  600  of  the  Kentucky  Statutes  it  is  provided  that  any 
contract  for  the  sale  of  land,  or  any  interest  therein,  when  acknowledged  or- 
proTen  as  deeds  are  required  to  be.  may  be  recorded  in  the  county  In  which 
8uch  lands  are  situated,  in  the  same  offices  and  books  in  which  deeds  are  re- 
corded, and  the  record  of  all  such  contracts  recorded  shall,  from  the  time  of 
lodging  the  same  for  record,  be  notice  of  such  contracts  to  all  pf-r^ons.  It 
appears  from  this  section,  and  the  preceding  sections,  that  when  a  grantee 
presents  a  deed  acknowledged  according  to  law  and  lodges  it  for  record,  and 
has  it  recorded,  he  has  done  all  that  the  law  requires  him  to  do  to  give  no- 
tioe  for  the  protection  of  others.  We  are  of  the  opinion  that  after  the 
grantee  has  done  all  that  the  law  requires  he  should  not  be  held  account- 
able and  made  to  suffer  for  the  mistake,  carelessness  or  fraud  of  the  clerk. 
It  appears  from  section  618  of  the  statutes  that  the  clerk  of  the  county  court 
is  required  to  make  and  keep  an  alphabetical  cross  index  of  all  conveyances. 
It  is  not  intimated  in  the  statutes  that  the  grantees  in  conveyances  are  re- 
quired to  see  that  the  clerk  performs  this  statutory  duty.  They  have  the 
right  to  presume,  upon  withdrawing  their  conveyances,  that  he  has  per- 
formed it.  If  county  clerks  were  agents  of  grantees  in  conveyances  the 
case  would  be  different,  but  they  aie  not  such  agents;  they  are  public 
officials  who  perform,  or  should  perform,  duties  as  required  by  the  statutes 
for  the  protection  alike  of  present  as  well  as  after  purchasers.  (8  Amer.  K. , 
682;  6  J.  J.  M.,  646.) 

It  follows  from  the  views  herein  expressed  that  the  action  of  the  lower 
court  was  correot«  and  the  judgment  is  affirmed. 
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ILLINOIS  CENTRAL  R.  R.  CO.  v.  HEAD.  GUARDIAN. 

(Filed  February  9,  1906.) 

1.  Parties  to  action— An  action  for  damages  to  Rupert  Head,  an  infant, 
for  failure  to  deliver  him  a  railroad  ticket,  ordered  by  a  telegram,  should 
have  been  brought  in  his  name,  by  hiR  statutory  guardian,  Fred  Head,  and 
not  in  the  name  of  Fred  Head,  statutory  guardian  of  Rupert  Head,  suing 
for  the  use  and  benefit  of  Rupert  Head. 

2.  Failure  to  lieliver  ticket — Order  by  telegram— Measure  of  daroagea — A 
railroad  ticket  from  St.  Louis,  Mo.,  to  Greenville,  Ky.,  was  paid  for  at 
Greenville,  and  a  telegram  sent  to  the  agent  at  St.  Louis  to  furaieh  B. 
Head  such  ticket,  the  object  being  to  get  R.  Head  to  reach  Greenville  in 
time  for  his  father's  funeral;  and  another  telegram  was  sent  to  R.  Head,  by 
his  guardian,  to  call  at  "Illinois  Centrar'  for  the  ticket.  R.  Head  called 
at  the  city  office  in  St.  Louis,  which  the  agent  said  was  the  right  place  for 
the  ticket  to  be,  and  after  waiting  two  days,  found  it  at  the  ''Union  Sta- 
tion," and  reached  home  after  his  father's  burial.  Held— That  in  an  action 
for  damages  by  R.  Head  for  delay  in  getting  the  ticket  the  measure  of  dam- 
ages is  simply  a  reasonable  compensation  for  the  time  lost  and  any  expense 
incurred  by  reason  thereof. 

Jonson  &  Wickliffe,  Plrtle  &  Trabue  and  J.  M.  Dickinson  for  appellant. 

R.  Y.  Thomas,  Jr. ,  for  appellee. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

George  Head  died  on  April  28,  1901,  at  Greenville,  Ky.    His  son,  Bnpert 

Head,  was  then   in   St.  Louis.    His  son,  Fred  Head,  who  was  at  home,  on 

the  29th  went  to  the  uptown  telegraph  office  to  telephone  out  to  the  railroad 

station  and  ask  what   the  fare  from  St.  Louis  to  Greenville  was,  and  was 

told  that  it  was  |8.     By  an  arrangement  made  with  the  agent,  through  one 

Jnrvis,  he  paid  Jarvis  the  |8,  and  Jarvis  having   told   the  agent  that  the 

money  was  deposited  with   him   the  agent  wired  a   ticket   to   St.  Louis  for 

Rupert  Head,  his  telegram  being  as  follows: 

••Greenville,  April  29. 
*' Ticket  Agent.  St.  Louis,  Mo. 

"Please  furnish  R.  Head  ticket  St.  Louis  to  Greenville,  Ky. ;  notify  when 

<lone  and  I  will  remit  to  cover.  • 

••T.  L.  PATTERSON." 
Thereupon  Fred  Head   sent  from   the  telegraph  office,  where  he  was  up 

town,  the  following  message: 

••April  29,  1901. 
"Dated,  Greenville,  Ky. 

"To  R.  Head, 

"840  Chato  Ave: 

•'Call  Illinois  Central  for  ticket;  arrive  here  eleven  to-morrow,  sure. 

•'FRED  HEAD." 

The  purpose  of  the  arrangement  was  to  get  Rui)ert  Head  to  Greenville  In 
time  for  his  father's  funeral  the  next  day,  the  understand  being  that  the 
connections  were  such  that  he  would  reach  there  by  11  a.  m. 

Patterson's  telegram  went  to  the  agent  at  the  Union  Station.  Bnpert 
Head,  on  getting  his  telegram,  went  to  the  city  office  of  the  railroad  com- 
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XKioy,  where  he  was  told  by  the  person  to  whom  he  applied,  who  was  selliog 
tickets,  that  that  was  the  place  for  his  ticket  to  be,  but  it  had  not  come. 
7his  was  said  after  be  had  showed  the  agent  hie  telegram.  He  went  back 
several  times,  but  was  each  time  told  the  ticket  had  not  come,  and  after 
two  days'  delay  went  down  to  the  Union  Station  with  the  intention  of  try- 
ing to  come  home  in  some  other  way,  and  found  hie  ticket  there.  He 
reached  home  after  his  father  was  buried,  and  this  action  was  filed  to  re- 
•oover  damages  for  i)he  delay.  Judgment  was  I'endered  against  the  company 
in  the  sum  of  1^00,  and  it  appeals. 

The  suit  was  brought  in  the  name  of  "Fred  Head,  statutory  guardian  of 
Rupert  Head,  suing  for  the  use' and  benefit  of  said  Rupert  liead. "  The 
guardian  had  suetained  no  loss  by  the  delay  of  Rupert  Head ;  the  cause  of 
action  was  in  the  infant,  and  should  have  been  brought  in  his  name  by  Fred 
Head  as  his  statutory  guardian.  This  seems  to  be  what  the  pleader  wae 
aiming  to  do,  and  the  petition  may  be  amended  so  as  to  make  Rupert  Head 
party  plaintifiT,  suing  by  Fred  Head  as  his  statutory  guardian.  The  court 
^aTe  the  juiy  the  following  instruction  as  to  the  meaeure  of  damages:  "The 
measure  of  damages,  if  any,  is  such  a  sum  of  money  as  will  reasonably  and 
fairly  compensate  plaintiff  for  any  mental  suffering,  if  any,  caused  to  him 
by  the  negligent  failure,  if  any,  of  the  defendant  to  deliver  the  ticket  afore- 
said, if  it  did  fail,  and  the  mental  suffering,  if  any,  caused  to  him  by  the 
failure  to  be  present  at  the  funeral  of  his  father." 

In  giving  this  Instruction  the  court  followed  the  rule  announced  by  this 
court  in  the  telegraph  oases  where  there  is  negligence  in  delivering  social 
telegrams  announcing  the  death  or  the  sickness  of  a  relative  and  the  like. 
But  this  rule  is  never  followed  except  where  the  telegram  on  its  face  shows 
its  nature,  and  thereby  apprises  the  company  of  its  importance.  It  will  be 
observed  that  in  the  case  at  bar  there  is  nothing  of  this. character.  The 
contract  which  was  made  through  Jarvis  by  the  railroad  agent  with  Fred 
Head  was  simply  a  contract  to  furnish  transportation  from  St.  Louis  to 
Greenville.  The  ticket  agent  at  Greenville  had  no  authority  presumably  to 
make  a  contract  to  bring  Rupert  Head  to  Greenville  at  any  specified  time, 
aDd  there  is  nothing  in  the  record  warranting  the  conclusion  chat  he  under- 
took to  do  so.  The  evidence  presents  simply  a  case  where  the  railroad  com- 
pany agreed  to  furnish  transportation  and  failed  to  do  so  promptly,  if 
Kupert  Head  was  not  guilty  of  contributory  negligence  in  going  to  the 
-wrong  place  for  his  ticket,  and  of  this  the  jury  must  judge.  But  if  the 
railroad  company  was  negligent  in  furnishing  the  transportation,  the  meas- 
ure of  damages  is  simply  a  reasonable  compensation  for  the  time  lost  by 
JSupert  Head  and  any  expenses  he  incurred  by  reason  theieof.  (Robinson 
T.  Western  Union  Telegraph  Co.,  S4  Ey.  Law  Rep.,  453.)  In  8  Sutherland 
on  Damages,  section  936,  the  rule  is  thus  stated:  "If  the  journey  is  delayed 
there  will  be  a  loss  of  time,  and  the  passenger  is  entitled  to  compensation 
for  it,  and  also  for  any  increased  expense  reasonably  incurred  during  the 
delay  or  to  procure  other  conveyance  when  necessary." 

The  same  rule  is  stated  in  3  Sedge  wick  on  Damages,  section  863,  and  then 
this  is  added:  "In  Hamlin  v.  6reat  Northern  Railway  Co.,  1  H.  &  N.,  408, 
the  plaintiff  was  delayed  on  the  defendant's  road  so  that  he  could  not  get 
from  G.  to  H.  in  the  evening,  as  he  had  intended  to  do.    He,  therefore,  re- 
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mained  for  the  night  at  O.,  aod  went  to  H.  the  next  morning.  It  was  held 
that  he  could  not  recover  for  a  failure  to  keep  appointments  with  customers 
at  H.    He  could  only  recover  the  expense  of  his  night's  lodging." 

If  Rupert  Head  had,  hy  reason  of  the  delay,  lost  an  option  worth  $100,  or 
had  reached  Greenville  too  late  to  be  married,  such  damages  could  not  be 
recovered  for  here.  The  damages  would  be  too  remote  and  not  the  natural 
or  proximate  result  of  the  defendant's  act.  The  6am«  rule  must  apply  to 
his  failure  to  reach  his  father's  funeral. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Whole  court  sitting. 


D  AMBON  V,  D  AMBON. 
(Filed  February  9,  1906. ) 

1.  Owner  of  adjoining  tracts  of  land— Sale  of  one  tract  by  sheriff  for  debt 
—Easement  of  purchaser  over  adjoining  tract— Passway — Appellant  owned 
two  adjoining  tracts  of  land,  and  by  reason  of  the  mountainous  condition 
of  the  country  the  only  piacticable  way  to  the  upper  tract  was  through  tb» 
lowei  tract.  Appellee  bought  the  upper  traot  at  sheriff's  sale,  under  execD- 
tion,  and  brought  this  suit  in  the  circuit  oourt  to  restrain  appellant  from 
interfering  with  his  right  to  use  a  natural  and  reasonable  route  over  the 
lower  to  the  upper  traot,  which  the  lower  oourt  granted.  Held— That  the 
circuit  court  had  jurisdiction  as  this  was  not  a  proceeding  to  condemn  a 
private  passway,  and  the  sale  by  the  sheriff's  deed  passed  the  same  ease, 
ments  over  the  servient  estate  as  if  the  sale  had  been  made  by  the  owner. 

2.  Occupancy  of  purchaser— The  fact  that  the  purchaser  did  not  reside  on 
the  tract  bought  at  the  sheriff's  sale  does  not  affect  his  rights  under  his 
title,  as  the  sale  made  by  a  sheriff  of  a  part  of  the  owner's  tenement  for 
debt  is  an  involuntary  conveyance  by  the  owner  of  such  parcel,  and  the 
sheriff's  deed  includes  easements  and  quasi  easements  appurtenant  to  the 
land  sold. 

Roscoe  Vanover  for  appellant. 

N.  J.  Auxier  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  the  owner  of  a  boundary  of  land,  consisting  of  two  adjoin- 
ing tracts.  They  were  both  located  on  the  same  small  stream,  one  further 
up  than  the  other.  Owing  to  the  mountainous  condition  of  the  oriuntry  the 
only  practicable  way  to  get  to  or  from  the  upper  tract  was  to  pass  along 
the  vnlley,  by  way  of  the  lower  tract.  There  was  no  public  road  or  other 
pasaWfiy  to  the  upper  tract.  The  upper  tract  was  sold  under  execution 
against  appellant,  and  appellee  bought  it.  This  suit  involves  the  right  of 
appellee  to  pass  over  appellant's  other  land  so  as  to  get  to  and  from  that 
which  he  bought.  The  suit  was  brought  by  appellee  in  the  circuit  court  to 
restrniu  appellant  from  interfering  with  appellee's  using  a  natural  and 
rirasonable  route  over  the  lower  tract  so  as  to  reach  the  upper  one.  The  cir; 
cult  court  granted  the  relief. 

Appellant  insists  that  the  circuit  court  had  not  jurisdiction  of  the  case, 
relying  upon  section  48i8,  Kentucky  Statutes,  which  confers  jurisdiction 
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upon  county  courts  to  open  private  paesways,  by  oondemnation,  over  the 
land  of  another,  to  enable  one  having  no  other  accessible  route   to  attend 
courts,  elections,  the  meeting  house,  mill,  ferry,  railroad  depot,  etc.    But 
that  section  does  not  apply  to  this  proceeding  at  all.    This  is  not  an  effort 
to  condemn  a  pmssway,  but  to  enjoin  the  obstruction  of  one  already  in  exist- 
enoe.     Of  this  action  the  circuit  court  alone  had  the  original  jurisdiction.. 
The  defense  rested  upon  the  fact  that  appellee  was  not  shown  to  reside  on 
his  land,  nor  did  he  have  a  tenant  upon  it.    From  this  it  is  argued  that, 
there  -was  no  necessity  for  the  passway  to  enable  him  to  discharge  his  civio-. 
duties,  as  by  attending  court,   elections,   meeting,   etc.,   citing  Shake  v. 
Frazier,  91  Ky.,  143,    14  Ky.    Law  Rep.,   708;    Cody  v.   Rider,    8  Ky.    Law 
Rep.,  69.     But  appellee's  right  asserted  in  this  case  rests  upon   an  entirely 
different  principle.    It  is  elementary  law  that  where  the  owner  of  land  sella. 
a  part,  with  no  outlet  to  a  public  highway,  or  to  a  private  passway  \^hich 
may  rightfully  be  used  in  connection  with  the  parcel  sold,  it  is  implied  that. 
the  vendor  grants  to  his  vendee  a  right  of  way  over  his  remaining  lands  to* 
enable  the  latter  to  get  to  and  from  the  part  sold  to  him.    Without  the  ease- 
nient  the  part  sold  and  conveyed  would  be  useless  to  the  purchaser,  hence- 
there  passes  to  the  grantee  those  easements  necessary  to  the  enjoyment  of 
the  part  conveyed. 

A  sale  of  a  part  of  the  owner's  tenement  by  the  sheriff  for  debt  is  an  in- 
voluntary conveyance  by  the  owner  of  the  parcel  sold  and  conveyed.    In  law- 
the  sheriff  is  the  owner's  proxy  in  making  the  conveyance.     The  sheriff's- 
deed  actually  conveys  the  owner's  title  to  the  property  embraced,  including 
easements  and  quasi  easements  appurtenant  to  the  land  sold.    If  the  situa- 
tion be  such  that  the  parcel  sold  can  not  be  enjoyed  except  by  the  use  of  aui 
easement  over  the  debtor's  remaining  parcel,  it  must  be  implied  that  the- 
debtor,  by  the  sheriff,  sold  and  granted  such  easement  over  the  parcel  not. 
sold  as  was  essential  to  the  use  and  enjoyment  of  the  part  that  was  sold. 
In   such  case  the  owner  of  the  servient  estate  ought  to  have  the  right  of 
selection,    if  reasonably  exercised,  and   within  a   reasonable   time.     Other- 
wise, the  owner  of  the  dominant  estate  may  select  such  route.     In  this  case, 
no   such  selection  having  been  made  and  being  refused  by  appellant,  thft 
cbanoellor  properly  selected  the  route  most  natural  and  accessible. 

The  judgment  is  affirmed. 


COMBS  V.  COMMONWEALTH. 

(Filed  February  10,  1905. ) 

Indictment— Selling  liquor  without  license— Insufficient  allegations— Ai> 
indictment  found  on  July  20,  1904,  for  selling  liquor  without  a  license, 
which  alleges  that  the  offense  was  committed  on  July  18,  1904,  and[that  a 
former  indictment  for  said  offense,  filed  November  13,  1908,  had  been  stolen 
and  could  not  be  found,  is  inconsistent  and  uncertain,  and  as  the  dates 
named  neutralize  each  other,  there  is  nothing  in  the  indictment  to^show 
that  Che  offense  charged  was  committed  within  twelve  months  before  the 
finding  of  the  last  indictment  or  within  twelve  months  before  the  flnding^ofl 
the  one  that  was  stolen. 

B.  L.  Greene  for  appellant. 

vol.  27—18 


274  OOMBS  y.  oommonwealte, 

N.  B.  Hays  and  C.  H.  Morris  for  appellee. 

Appeal  from  KDOtt  Circuit.  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  was  Indicted  in  six  cases  for  selling  liquor  without  license  in 
the  county  of  Knott.  He  was  found  guilty  in  each  case  and  his  pnnishmeDt 
fixed  at  a  fine  of  1100.  The  six  indictments  were  returned  into  court  on  the 
SOth  or  21st  day  of  July,  1901,  and  were  tried  on  the  same  day  they  were  re- 
turned. The  defendant  entered  a  demurrer  to  the  indictment  in  each  case, 
which  was  OTcrruled,  and  the  correctness  of  this  ruling  is  the  only  question 
to  be  determined  on  the  appeal. 

The  indictments  ar^  in  substance  all  the  same  with  the  exception  of  the 
name  of  the  person  to  whom  the  sale  was  made.  One  of  them,  which  may 
be  taken  as  a  sample  of  the  others,  is  as  follows:  "The  grand  jury  of  Knott 
county,  in  the  name  and  by  the  authority  of  the  Commonwealth  of  Ken- 
tucky, accuse  Henry  Combs  of  the  offense  of  unlawfully  selling  spirituous; 
liquor  without  license  so  to  do,  committed  as  follows.  The  said  defendant, 
on  the  18th  day  of  July,  1904,  in  the  county  and  circuit  aforesaid,  did  un- 
lawfully sell  spirituous  liquors  to  Bob  Thacker  without  a  license  so  to  do. 
A  former  Indictment  for  said  offense,  filed  on  the  iSth  day  of  NoTeraber. 
1905,  has  been  stolen  and  can  not  be  found,  against  the  peace  and  dignity  of 
the  Commonwealth  of  Kentucky." 

The  rule  is  that  an  Indictment  must  show  on  its  face,  where  an  ordinary 
ralsdemennor  is  charged,  that  it  was  committed  within  twelve  months 
before  the  finding  of  the  indictment,  unless  it  Is  In  lieu  of  a  former  indict- 
ment, and  then  it  must  show  that  the  offen«e  was  committed  within  a  year 
before  that  indictment  was  found  or  the  prosecution  was  begun.  In  Wil- 
liams V.  Commonwealth,  18  Ky.  Law  liep.,  6(MJ,  the  court  said:  "Section 
129,  Criminal  Code,  is  as  follows,  to  wit:  'The  statement  in  the  indictment 
as  to  the  time  at  which  the  offense  was  committed  Ig  not  material  further 
than  as  a  statement  that  It  was  committed  before  the  time  of  finding  the 
Indictment,  unless  the  time  be  a  material  Ingi'edlent  in  the  offense.  *  The 
offense  with  which  the  defendant  is  charged  is  a  misdemeanor,  aud  unless 
the  Indictment  was  returupd  within  twelve  months  after  its  comiiiission 
he  statute  of  limitation  operates  as  a  bar  to  the  prosecution,  therefore, 
the  time  Is  a  material  Ingredient  in  the  offense." 

In  Stamper  V.  Commonwealth,  103  Ky.,  36,  the  court  again  said:  **  Another 
objection  Is  made  on  account  of  omission  of  the  formal  statement  that  the 
alleged  offense  was  committed  within  twelve  mouths  before  the  indictment 
was  found.  The  reason  fur  requiring  that  statement  in  an  indictment  for 
a  misdemeanor  is  that  the  plea  of  limitation  should  be  by  the  Coiuraon- 
wealth  anticipated,  and  made  to  appear  prima  facie  precluded.  But  as  the 
indictment  in  question  was  found  and  returned  November  0,  1S96,  and  con- 
tains a  specific  averment  that  the  alleged  offense  was  committed  NoTeiuber 
3,  1896,  no  further  statement  on  the  subject  was  needed." 

In  Commonwealth  v.  Cook,  103  Ky.,  288,  the  above  was  approved  in  these 
words:  "It  is  objected  to  the  sufficiency  of  this  indictment  that  there  Is  no 
averment  that  the  offense  was  committed  within  twelve  months  before  the 
finding  of  the  indictment.    This  court  has  recently  held,  in  the  case  of 
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Stamper  y.  Commonwealth,  ante,  88,  that  the  averment  mentioned  waa 
'Qnnecessary,  providing  the  date  alleged  for  the  commission  of  the  offense 
iFras  within  twelve  months  before  the  finding  of  the  Indictment.  It  was, 
therefore,  not  necessary  to  the  sufficiency  of  the  Indictment  to  make  aver- 
ments showing  that  this  Indictment  was  a  continuation  of  a  previous  prose- 
cution not  barred  by  the  statute." 

As  to  what  averments  are  necessary  to  show  a  continuous  prosecution  and 
-avoid  the  bar  of  the  statute  thereby  In  Commonwealth  v.  Megibben  Co.,  101 
Ky.,  1Q8,  the  court  thus  stated  the  law:  '*On  the  other  hand,  It  Is  claimed 
-on  behalf  of  the  Commonwealth  that  this  prosecution  was  a  continuous  one, 
4he  Indictment  containing  the  statement  that  'the  offense  herein  charged  Is 
tihe  same  offense  charged  in  Indictment  No.  1014,  filed  In  this  honorable 
court  on  February  16,  1896.'  This  statement  fails,  however,  to  show  whether 
the  other  indictment  was  pending,  or  whether  It  had  been  quashed  and  the 
-case  re-referred  to  the  grand  Jury,  or  whether  it  had  been  dismissed  by  the 
-Commonwealth's  attorney  and  re-referred.  In  N.  X.  &  M.  V.  R.  R.  Co.  v. 
Commonwealth,  14  Ky.  Law  Rep.,  197,  following  Tully  v.  Commonwealth, 
18  Bush,  153,  It  was  held  that  a  new  indictment  found  by  a  grand  jury,  to 
'Which  the  prosecution  has  been  re-referred,  can  not  be  regarded  as  a  con- 
tinuation of  a  former  prosecution  so  as  to  avoid  the  statute  of  limitations 
unless  it  alleges  the  facts  as  to  the  former  indictment,  Its  dismissal,  etc., 
-and  thus  clearly  upon  Its  face  shows  that  the  prosecution  was  Intended  to 
%>e  a  continuous  one. " 

It  will  be  observed  that  the  indictment  before  us  Insofar  as  it  relates  to 
^e  previous  Indictment  is  insufficient  under  this  rule,  as  it  does  not  show 
^he  dismissal  of  that  indictment  or  that  the  prosecution  was  then  resub- 
mitted to  the  grand  jury.  The  statement  in  the  indictment  that  the  offense 
"Was  committed  on  July  18,  1904,  is  Inconsistent  with  the  statement  also 
made  in  it  that  a  former  indictment  for  the  same  offense  was  filed  on  No- 
vember 13,  1903.  If  we  reject  both  these  allegations  as  neutralizing  each 
-other,  there  Is  nothing  in  the  Indictment  to  show  when  the  offense  was  com- 
mitted. The  indictment,  therefore,  as  a  whole,  is  uncertain,  and  does  not 
ahow  that  the  offense  charged  was  committed  within  twelve  months  before 
It  was  found  by  the  grand  jury,  and  the  demurrer  to  It  should  have  been 
unstained.  ^ 

Judgment  in  each  case  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  herewith. 


RUST,  &c.  V.  RUST,  &c. 

(Filed  February  8,  1905— Not  to  be  reported.) 

1.  Will  contest— Statement  of  the  case  to  the  jury— While  it  Is  proper  for 
«be  attorney  for  the  will  to  conclude  his  statement  to  the  jury  of  the  facta 
relied  on  to  sustain  the  will,  before  the  contestant's  attorney  makes  his 
statement  the  fact  that  the  court  permitted  the  attorney  for  the  will  to 
make  an  additional  statement  after  the  opposing  attorney  had  made  his 
statement  Is  not  a  reversible  error. 

2.  Statements  by  counsel  in  argument— A  statement  made  by  counsel  for 
the  will  in  his  argument  to  the  jury,  that  "the  proof  fails  to  show,  for 
twenty  years,  one  act  of  kindness  to  the  testator  by  any  one  of  the  contest- 
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ants,"  and  "that  odIj  four  of  the  children  have  appeared  in  the  actioD,  the 
others  having  washed  their  hands  of  the  transaction/'  are  legitimate  con* 
elusions  from  the  evidence,  and  are  not  objectionable. 

H.  J.  Moorman  and  W.  J.  Webb  for  appellants. 

Bobbins  &  Thomas  for  appellees. 

Appeal  from  Q raves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  a  contest  over  the  will  of  William  Bust,  deceased.  The  jury  fouod 
it  to  be  his  last  will  and  testament.  A  reversal  is  sought  for  reasons  which 
will  appear  herein.  After  the  jury  was  sworn  counsel  for  the  propoundera 
read  to  the  jury  the  paper  purporting  to  be  the  will,  and  stated  that  it  had 
been  executed  in  the  presence  of  witnesses  and  that  unless  it  could  be  shown 
by  contestants  that  it  was  procured  by  undue  influence,  or  that  William 
Bust  was  not  of  sound  mind,  that  the  paper  must  stand  as  his  will.  There- 
upon counsel  for  contestants  stated  the  case  to  the  jury.  After  that  the- 
attorney  for  the  propounders  resumed  his  statement,  and  stated  what  the 
evidence  would  tend  to  show. 
It  is  urged  that  as  section  817  of  the  Civil  Code  provides  that  the  plaintifT 
hall  briefly  state  his  claims,  and  the  evidence  by  which  he  expects  to  sus- 
tain it,  and  that  the  defendant  must  then  briefly  state  his  defense,  and  the 
evidence  he  expects  to  offer  In  support  of  it,  it  was  error  in  the  court  to 
allow  the  case  to  be  stated  in  the  manner  indicated.  Counsel  for  the  pro- 
pounders evidently  thought  that  when  they  offered  evidence  as  to  the  due 
execution  of  the  paper  that  the  burden  of  proof  would  shift  to  the  defend- 
ant, and  that  the  statement  should  proceed  in  the  order  In  which  the  evi- 
dence would  be  introduced.  We  are  of  the  opinion  that  it  would  have  been 
proper  for  counsel  for  the  propounders  to  have  completed  his  statement 
before  the  statement  was  made  for  contestants.  While  this  is  true,  we  do 
not  believe  that  the  case  should  be  reversed  on  that  account,  because  it  did 
not  and  could  not  have  prejudiced  the  substantial  rights  of  the  contestants. 
While  the  Code  prescribes  an  orderly  way  for  stating  a  case,  it  does  not  fol- 
low that  because  it  may  not  be  strictly  pursued  that  a  prejodicial  error  haa 
been  committed. 

*  It  is  urged  that  the  statement  made  by  counsel  fo^  propounders  was  not 
permissible  under  the  Code.  We  have  examined  it,  and  are  of  the  opinion 
that  it  is  a  substantial  compliance  with  the  Code,  which  requires  the  plain- 
tiff to  state  his  claim  and  the  evidence  which  he  expects  to  sustain  it.  Ob- 
jections are  urged  as  to  the  language  used  by  counsel  for  propounders  in 
his  argument  to  the  jury.  The  court's  attention  is  called  to  some  of  the 
alleged  objectionable  language  used  by  counsel  for  propounders.  It  it 
claimed  that  the  testimony  did  not  warrant  counsel  in  making  the  state- 
ments. For  instance,  counsel  stated  that  for  twenty  years  the  proof  in  this 
case  fails  to  show  one  act  of  kindness  to  the  old  man  by  any  one  of  the  con- 
testants. This  was  a  conclusion  4hat  counsel  drew  from  the  testimony,  and 
it  was  perfectly  legitimate.  Again,  counsel  said  only  four  of  these  children 
have  appeared  in  this  action.  The  other  children  washed  their  hands  of  the 
transaction.  It  certainly  was  legitimate  for  counsel  to  draw  the  inferencs 
from  the  evidence  that  some^of  Jthe  children  had  apparently  abandoned  tha 
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contest.  The  other  alleged  objectionable  statements  are  no  more  objection 
able  than  the  ones  we  have  mentioned. 

It  Is  nrged  that  the  court  erred  In  allowing  Mrs.  Linn  Bnst  to  testify 
>)eoatise  of  her  husband's  interest  In  the  estate  under  the  will.  This  can 
not  be  reviewed,  because  the  will  is  not  made  part  of  the  record  by  an  order 
-of  court  or  by  the  bill  of  exceptions,  therefore,  there  is  nothing  to  show  that 
her  husband  had  any  interest  In  the  estate  under  the  will.  We  are  of  opin- 
ton  that  the  evidence  abundantly  supports  the  verdict  of  the  jury. 

The  judgment  is  affirmed. 


HANDSHOE  v.  CONLEY. 

(Filed  February  8,  1905— Not  to  be  reported.) 

Land— Adjoining  tracts— Dividing  line— Common  title— In  an  action  to 
determine  the  location  of  a  division  line  be'tween  two  parties  who  claim  the 
land  from  the  same  source,  it  is  not  incumbent  on  the  plaintiff  to  show  that 
lie  derived  title  from  the  Commonwealth. 

Phillips  &  Fugate  for  appellant. 

Jas.  Andrew  Scott  for  appellee. 

Appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  question  involved  in  this  case  is  as  to  the  location  of  the  division  line 
l)etween  the  lands  of  the  appellant,  Handshoe,  and  the  appellee,  Conley. 
Both  claim  to  derive  title  through  Alamander  Cobum.  He  owned  a  bound- 
ary of  land  on  the  Salt  Lick  Fork  of  Beaver  creek.  In  1879  he  conveyed 
part  of  it  to  W.  C.  Coburn,  and  W.  C.  Coburn  conveyed  part  of  the  land 
which  was  deeded  to  him  by  Alamander  Coburn  to  the  appellant.  Ala- 
mander Coburn  remained  in  possession  of  the  balance  of  his  boundary  for 
«ome  years,  when  he  conveyed  it,  or  a  part  of  It,  to  one  Moore,  and  the  latter 
-conveyed  it  to  appellee  Conley.  The  conveyances  to  Moore  and  Conley  called 
toT  the  line  of  the  boundary  of  the  land  which  was  conveyed  to  W.  C.  Co- 
•barn,  so  the  controversy  is  settled  when  the  true  location  of  the  line  of  the 
W.  C.  Coburn  boundary  Is  determined. 

The  description  of  the  land  contained  in  the  deed  of  Alamander  Coburn 
^  W.  0.  Coburn  reads  as  follows:  ''Beginning  on  a  black  walnut  and 
buckeye  on  the  bank  of  the  cieek;  thence  running  up  the  hill  on  the  east 
«lde  of  the  creek  to  the  top  of  the  point;  thence  with  top  of  the  same  to  the 
top  of  the  ridge  between  the  old  Field  branch  and  Bee  branch ;  thence  down 
iiaid  ridge  to  the  head  of  a  small  drain ;  thence  down  the  same,  crossing  the 
creek ;  thence  up  the  point  on  the  west  side  of  the  creek  between  the  Bulltail 
hollow  and  the  hollow  that  said  Alamander  Coburn  now  lives  at  the  mouth 
of;  thence  running  with  the  point  to  the  main  ridge;  thence  running  down 
the  creek  with  the  top  of  the  ridge  to  opposite  the  beginning ;  thence  a 
straight  line  to  the  same. "    *    *    * 

The  difficulty  In  locating  the  line  is  to  determine  the  location  of  the  small 
^aln  referred  to  in  the  deed  to  W.  C.  Coburn.  For  the  appellee  it  is  in- 
flated that  the  small  drain  referred  to  is  the  small  depression  in  the  side  of 
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the  hill  overlooking  the  creek.  For  the  appellant  it  ie  cootended  thai 
'*Bocky  hollow"  is  the  drain  referred  to  in  the  deed.  There  ie  testimonf 
tending  to  show  that  the  small  drain  referred  to  oould  not  be  the  one  claimed 
by  the  appellee,  because  it  can  not  be  reached  by  running  down  the  ridge^ 
between  old  Field  branch  and  Bee  branch.  The  weight  of  the  evidenofr 
tends  £o  show  that  W.  C.  Cobuin's  line  runs  down  ''Rocky  hollow.'*  And 
in  addition  to  that,  the  evidence  tends  to  show  that  Alamander  Cobnro 
recognized  that  the  line  ran  down  Bocky  hollow,  as  he  said  when  building^ 
a  splash  dam  across  it  that  the  land  below  it  belonged  to  W.  C.  Cobnm. 
So  the  court  below  should  establish  the  line  down  Bocky  hollow,  and  thenoa 
according  to  the  calls  of  the  deed  to  W.  G.  Coburn.  The  court  below  did 
not  determine  the  question  as  to  the  true  location  of  the  line,  but  adjudged 
the  appellant  failed  to  show  that  he  derived  title  from  the  Commonwealth 
of  Kentucky,  and,  therefore,  dismissed  his  petition.  This  court  has  hereto* 
fore  decided  that  it  is  not  necessary  for  the  plaintiff  to  show  that  fact  whea 
he  and  defendant  claim  title  through  the  same  source. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


HOEBTZ  V.  JEFFERSON  SOUTHERN  POND  DRAINING  CO. 

(Filed  February  10,  1905.) 

1.  Corporation— Draining  swamp  lands— Public  benefit — Legislation— C  n^ 
Btitutionality— Legislation  creating  a  corporation  for  draining  swamp  land* 
near  a  city,  and  therebyi  mproving  the  health  of  the  community,  is  a  matter 
of  public  concern,  and  is  not  unconstitutional  as  special  legislation.  The- 
fact  that  it  is  attended  by  some  private  benefit  not  enjoyed  by  the  general 
public  does  not  take  from  the  work  the  quality  of  being  for  the  public  ser- 
vice. 

2.  Uncertainty  of  location — An  amendment  to  the  charter  of  a  corporation 
organized  to  drain  ewnmp  lands,  which  recognized  the  ''Pond  Settlement 
in  Jefferson  county,"  as  being  the  district  to  be  drained,  is  sufficiently  ez-^ 
plicit  to  refute  the  claim  of  uncertainty  as  to  the  subject  of  the  legislation. 

8.  Charter— Provisions— Commissioners-Assessment  of  tax- Taking  pri- 
vate property— Due  process  of  law— Where  the  charter  of  a  corporatioik 
organized  to  drain  swamp  lands  provides  for  the  appointment  of  commie-^ 
sioners,  to  assess  a  tax  on  certain  adjacent  lands,  who  were  required  to  and. 
did  report  their  action  to  the  Jefferson  Chancery  Court,  which  conflnned 
their  assessment,  a  levy  and  collection  of  a  tax  so  assessed  is  not  a  *  ^taking 
of  private  property  without  due  process  of  law,"  within  the  meaning  of  tbe- 
Federal  or  State  Constitutions,  and  the  fact  that  the  notice  was  by  adver- 
tisement in  the  press  and  by  posters  instead  of  actual  service  of  procetf^ 
does  not  militate  against  the  conclusiveness  of  the  judgment  of  said  court 

4.  Estoppel— An  owner  of  land  whose  grantors  procured  the  charter  au- 
thorizing the  drainage  of  swamp  lands  and  the  assessment  of  the  adjacent 
lands  therefor,  is  estopped  to  deny  the  validity  of  the  law  under  which  th» 
assessment  Is  made. 

W.  McKee  Duncan  for  appellant. 

W.  W.  Thum  and  A.  S.  Brandels  for  appellee. 

Appeal  from  Jefferson  Circuit  Court.  Chancery  Branch,  Second  Division^ 

Opinion  of  the  court  by  Judge  Barker. 
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The  Jefferson  Southern  Pond  Draining  Co.  was  Incorporated  by  an  act  of 
the  legislature  of  Kentucky  in  1858,  and  there  were  amendments  to  the 
original  act  in  1872,  1873,  1878«  1884,  1886  and  1888.  The  proceedings  out  of 
which  arose  the  controversy  at  har  were  had  under  the  charter  as  amended 
in  1888.  The  appellee  company  was  incorporated  for  the  purpose  ot  drain- 
ing a  large  body  of  swamp  lands  about  four  or  five  miles  south  of  Louis- 
Tllle,  in  Jefferson  county,  Kentucky,  which,  by  reason  of  the  water  con- 
stantly standing  upon  them,  were  worthless,  and,  by  the  consequent 
propagation  and  dissemination  of  malaria,  were  a  menace  to  the  health  of 
the  citizens  of  the  surrounding  country,  and  of  the  city  of  Louisville.  The 
drainage  of  these  lands  was  to  be  effected  by  the  digging  of  deep  and  wide 
ditches  at  intervals  through  them  at  sufficient  grade  to  carry  off  the  water» 
so  that  the  owners  between  the  main  ditches  could,  by  tiling,  thoroughly 
drain  and  render  productive  their  before  worthless  land.  The  digging  of 
these  ditches,  of  necessity,  required  money,  and  this  was  to  be  raised  by 
assesement  and  taxation  authorized  by  the  charter.  By  the  amendment  of 
1888  the  system  of  taxation  was  to  be  a  graded  one  in  accordance  with  the 
benefits  received,  the  maximum  tax  being  40  cents,  and  the  minimum  10 
cents,  per  acre;  and  it  was  provided  that  upon  the  petition  of  more  than 
one  half  of  all  the  land  owners  within  the  boundary  of  the  district  estab- 
lished, signed  either  by  themselves,  their  agents,  their  guardians  or  per- 
sonal representatives,  the  Jefferson  County  Court  should  appoint  a  board  of 
commissioners,  consisting  of  three  land  owners  resident  in  Jefferson  county 
and  not  interested  in  the  Jefferson  Southern  Poiid  Draining  Co.,  nor  own- 
ing any  of  the  lands  within  the  boundary,  and  each  over  twenty-five  years 
of  age;  that  these  commissioners  should,  on  the  Ist  day  of  July,  1888,  rate, 
assess,  apportion,  charge  and  fix  upon  the  land  within  the  boundary  of  the 
district  a  tax  for  the  succeeding  ten  years,  of  not  more  than  40  cents  nor 
less  than  10  cents  per  acre,  in  proportion  to  the  benefits  conferred,  fixing  the 
rate  at  such  an  amount  per  acre  as  should  be  fair  and  just  in  each  case,  and 
report  their  assessment  and  apportionment  in  writing  to  the  Louisville 
Chancery  Court,  the  report  to  be  filed  with  the  clerk  of  the  court.  This 
assessment  and  apportionment  was  to  be  in  lieu  of  the  annual  assessment 
and  apportionment  theretofore  authorized  by  the  charter.  The  commission- 
ers, in  making  the  assessment  and  apportionment,  weie  required  to  enter 
on  the  assessment  roll  the  names  of  all  persons  who  at  the  time  were  the 
owners  or  holders  of  lands  liable  to  be  assessed  under  the  provisions  of  the 
charter,  and  opposite  the  names  of  such  persons  the  separate  tract  or  tracts 
so  owned  or  held,  with  the  number  of  acres  as  near  as  practicable,  the  name 
of  the  nearest  resident  thereto,  the  rate  of  taxation  per  acre,  and  the  aggre- 
gate tax  upon  each  tract  or  parcel  of  land  for  each  of  the  ten  years. 

The  commissioners  were  required  to  publish  in  one  English  and  one  Ger- 
man daily  newspaper,  printed  and  published  in  Jefferson  county,  by  inser- 
tions made  in  each  of  them  once  per  week  for  three  consecutive  weeks,  a 
notice  of  the  assessment  and  apportionment,  and  the  fact  that  it  had  been 
filed  with  the  clerk  of  the  Jefferson  Chancery  Court.  Copies  of  the  notice 
were  required  to  be  posted  at  various  places  in  Jefferson  county.  Within 
tbir^  days  after  the  filing  of  the  report  any  person  reeling  himself  aggrieved 
by  reason  of  the  assessiiient  could  file  with  the  clerk,  as  authorized,  his 
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•oomplaint,  In  writing,  specifying  the  land  and  the  alleged  ezcese  or  injni- 
>tice.  As  soon  as  practicable  after  the  expiration  of  thirty  days  the  clerk 
'was  required  to  set  the  case  for  hearing,  and  of  the  justice  or  Injustice  of 
'the  apportionment  the  .court  was  to  determine. 

The  taxes  provided  for  in  the  act  were  to  be  assessed  as  of  the  Ist  day  of 
<July,  1888,  and  to  be  payable  to  the  Jefferson  Southern  Pond  Draining  Com- 
l)any  on  or  before  the  1st  day  of  October  of  the  year  for  which  the  assess- 
ment was  made,  and  become  due  on  the  Ist  day  of  December  thereafter, 
^beginning  with  the  year  1888,  and  so  on  for  each  of  the  ten  years  for  which 
he  levy  and  assessment  was  made.  The  corporation  was  given  a  lien  for 
-all  taxes  upon  the  land  assessed,  and  upon  all  the  personal  property  of  the 
^wner  or  owners  found  upon  the  premises,  not  exempt  from  execDtion, 
^attachment  or  distraint,  which  was  authorized  to  be  enforced  by  equitable 
•action  in  the  Jefferson  Chancery  Court. 

The  appellant,  or  his  grantors,  owned  the  land  in  question  which  was 
within  the  tax  limits  established  by  the  charter  of  appellee,  and  in  1888 
-commissioners  were  appointed,  who  assessed  all  of  the  land  within  the  tax 
•district,  including  that  now  owned  by  appellant,  for  the  period  of  ten  years 
next  succeeding,  and  filed  their  report  in  the  Jefferson  Chancery  Court.  No 
•complaint  having  been  made  by  the  then  owner  of  the  land  in  questioD  of 
any  injustice  done  him,  the  proceedings  as  to  him  were  confirmed  and  ap- 
proved, and  the  appellant  having  failed  to  pay  the  assessment,  this  action 
was  instituted  by  the  company  in  the  Jefferson  Circuit  Court,  Chancerj 
Sranch,  to  enforce  its  lien.  No  question  is  raised  by  the  appellant  as  to  the 
regularity  of  the  procedure  by  the  appellee  under  its  charter.  The  objec- 
tions made  are  fundamental— not  technical.  Upon  the  trial  of  the  case  the 
•chancellor  granted  the  relief  prayed  for  in  the  petition,  giving  a  judgment 
for  the  sum  of  the  taxes  due,  and  enforcing  the  lien. 

The  appellant  insists  that  the  legislation  creating  the  corporation  is  un- 
•constitutionul  in  that  ic  grants  special  privileges  for  which    no  public  ser- 
vice is  rendered.    It  is  too  late  to  question  that  the  draining  of  vast  swamps, 
and  thereby  improving  the  health  of  the  whole  community,  is  a  matter  of 
public  concern.    All  public  works  of  the  nature  of  the  one  under  discusfiion 
are  attended  by  some  private  benefit  not  enjoyed  by  the  general  public;  hut 
this  private  benefit  does  not  take  from  the  work  the  quality  of  being  for  the 
public  service.    It  is  hardly  necessary  to  cite  authority  upon  a  proposition 
:£0  obvious,  and  of  which  the  books  are  so  replete.     Perhaps  the  last  utter- 
ance of  this  court  on  the  particular  subject  in  hand  is  contained  in  Duke, 
^c.  V.  O'Brya",  &c.,  100  Ky.,  710,  wherein  the  question   is  thoroughly  dis- 
cussed, and  the  distinction  between  a  public  and  a  private  benefit,  and  the 
•effect  of  the  existence  of  the  latter  in  public  works,  is  pointed  out.    The 
•amendment  of  1888,  in  its  preamble,  recites  the  public  benefit  of  the  act  as 
being  the  promotion  of  the  health  of  the  community,  and  this  must  be  taken 
as  true  in  the  absence  of  any  evidence  in  the  record  contradicting  it. 

A  second  objection  to  the  charter  is  that  the  lands  to  be  drained  are  not 
specifically  located.  This,  we  think,  is  error,  but  conceding  it  to  be  true 
the  district  to  be  drained  was  located  under  the  original  charter,  and  the 
amendments  recognized  this  as  being  the  locality  involved.  The  act  of  188S, 
under  which  the  tax  in  question  wes  assessed,  speaks  of  and  recognltes  the 
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district  as  located,  and  recites  the  fact  that  the  corporation  has  already  a 
«7Bt<^m  of  ditches  constructed,  which  it  will  redound  to  the  public  health  to 
maintain  and  extend.  This  legislatiye  recognition  of  the  Pond  Settlement 
in  Jefferson  county  as  being  the  district  to  be  drained  is  sufficiently  explicit 
to  refute  the  claim  of  uncertainty  as  to  the  subject  of  the  legislation.  Nor 
Is  the  levy  and  collection  of  the  tax  the  taking  of  private  property  without 
^ae  process  of  law  within  the  meaning  either  of  the  Constitution  of  this 
State,  or  of  the  fourteenth  amendment  of  the  Constitution  of  the  United 
States.  After  the  assessment  by  the  commissioners  they  were  required  to, 
and  did,  report  their  action  to  the  Jefferson  Chancery  Court,  and  appellant 
was  given  his  day  in  court  to  show  cause  against  the  levy  of  the  obnoxious 
tax  upon  his  land.  This  he  failed  to  do,  and  under  the  terms  of  the  char- 
ter he  was  concluded  by  the  judgment.  The  fact  that  the  notice  was  by 
•advertisement  in  the  press  and  by  posters,  instead  of  actual  service,  does 
not  militate  against  the  conclusiveness  of  the  judgment.  The  proceedings 
^ken  in  this  case  with  regard  to  the  levy  of  the  assessment,  and  the  right 
and  opportunity  of  the  appellant  to  show  cause  against  its  validity,  are  sub- 
-stantially  the  same  as  those  with  reference  to  every  other  method  of  taxa- 
tion, either  State,  municipal  or  local.  In  the  levy  of  taxes  for  the  support 
of  the  municipillty  of  Louisville  the  assessment  is  made  by  the  assessor, 
the  board  of  equalization  meets  at  a  stated  period,  and  notice  is  given  to  all 
•concerned  of  the  time  when  their  complaints  may  be  heard.  No  actual  ser- 
vice of  this  notice  is  every  had,  nor  could  it  be  given  in  any  other  way  ex- 
cept through  the  public  prps^,  and  yet  the  rights  of  the  citizens  are  con- 
cluded by  the  final  action  of  the  board  of  equalization.  Substantially  the 
same  process  is  had  where  improvements  of  the  public  streets  and  highways 
are  made.  After  the  work  is  done  by  the  contractor,  a  day  is  fixed,  and  no- 
tice given  through  the  public  press  to  all  concerned  of  the  time  and  place 
at  which  the  board  of  public  works  will  take  up  the  matter  of  receiving  and 
hearing  complaints  against  it.  No  other  notice  is  given,  or  is  possible,  than 
through  the  public  press.  The  argument  of  appellant,  if  successful,  would 
overturn  our  whole  system  of  levying,  assessing  and  collecting  taxes.  That 
the  procedure  adopted  is  not  inimical  to  the  provisions  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States  with  regard  to  the 
taking  of  property  without  due  process  of  law  is  shown  by  the  following 
adjudications:  Davidson  v.  New  Orleans,  96  U.  S. ,  97;  Hagar  v.  Reclama- 
tion Diet.,  Ill  U.  S.,  701;  Lent  v.  Tillson,  HO  U.  S.,  816;  Spencnr  v. 
Merchant,  196  U.  S.,  845;  Fallbrook  Irrigation  Dist.  v.  Bradley,  164  U.  S., 
118,  174;  Bauman  v.  Ross,  167  U.  S.,  648;  Paulsen  v.  Portland,  149  U.  S., 
30,  and  Cooley  on  Taxation,  8d  edition,  pages  6S9,  68. 

The  objection  that  the  review  of  the  assessment  made  by  the  commission- 
ers is  not  a  judicial  procedure,  and  could  not,  therefore,  be  imposed  upon 
the  Jefferson  Chancery  Court,  is  untenable.  Reviewing  the  legality  and 
validity  of  the  actions  of  parties  in  all  matters,  public  and  private,  is 
eminently  a  judicial  function,  and  we  do  not  know  how  the  charter  could 
have  better  secured  the  rights  of  appellant  than  by  giving  him  an  oppor- 
tunity to  show  cause  against  the  assessment,  in  the  first  instance,  in  the 
very  court  which  finally  adjudicated  upon  the  procedure  of  which  he  now 
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oomplains.     (Cooley  od  Taxation,  3d  edition,  page  786;  Burroughs  on  Taxa- 
tion, page  338;  Wilson  v.  Karle,  43  N.  J.  L.,  612.) 

But  if  we  were  less  certain  of  the  constitutionality  of  the  act  under  re- 
Tiew  the  case  muRt  be  affirmed  against  appellant  on  this  point  for  the  rea- 
son that  he,  or  his  grantors,  procured  the  legislation  in  question,  and  were 
the  recipients  of  its  beneflts.  It  is  alleged  in  the  pleadings  of  appellee  that 
appellant  and  his  grantors  procured  the  charter  and  its  amendments,  and 
obtained  the  appointing  of  the  commissioners,  and  the  leyy  of  the  assess- 
ment, and  were  its  beneficiaries.  The  appellant  was  content  with  denying 
that  he  did  the  things  charged  in  estoppel  upon  him  and  his  grantors,  leav- 
ing undenied  the  whole  charge  as  against  his  grantors.  The  legislation* 
and  the  acts  thereunder,  constituting  the  basis  of  appellee's  claim  herein, 
were  obtained  and  done  in  1888  and  prior  thereto.  The  work  was  done  and 
the  beneflts  accrued  then  and  shortly  thereafter.  The  lien  was  fixed  and 
became  a  public  record,  of  which  appellant  had  notice  when  he  subsequently 
purchased.  He  can  not  now  successfully  claim  that  his  land  was  not  bound 
in  the  matter  in  question  by  the  action  of  those  who  owned  it  at  the  time. 
He  took  the  land  with  its  burdens,  and  he  Is  bound  by  the  estoppel  of  hia 
grantors.  That  one  who  procures  unconstitutional  legislation,  and  receives 
its  benefits,  is  estopped  to  deny  its  validity  is  well  settled  in  this  State. 
(Cypress  Pond  Draining  Co.  v.  Hooper,  2  Met.,  850;  Scufflotown  Fence  Co. 
V.  McAllister,  12  Bush,  316;  Ferguson  v.  Landrum,  1  Bush,  648;  Feiguson 
T.  Landrum,  6  Bush,  280.) 

The  Constitution  of  1891  did  not  repeal  the  charter  of  appellee,  nor  did  it 
expire  under  the  schedule  of  that  instrument  by  the  lapse  of  five  years  after 
1891.  All  of  the  acts  and  proceedings  had  with  reference  to  appellee's  claima 
were  performed  under  the  Constitution  of  1850,  and  are  not  affected  by  that 
of  1891.  The  evidence  in  this  case,  without  contradiction,  shows  that  the 
land  of  appellant  has  been  vastly  benefited  by  the  tax  which  he  seeks  U> 
escape.  Before  drainage  it  was  worth  from  two  to  five  dollars  an  acre,  and 
after  drainage  from  forty  to  fifty  dollars  an  acre.  Before,  no  crop  could  be> 
successfully  raised  upon  it;  afterwards,  its  productivity  was  so  greatly  mag- 
nified as  to  produce  from  sixty  to  eighty  bushels  of  corn  per  aciv.  and  to 
yield  crops  of  hay  worth  from  twenty-five  to  thirty-five  dollars  an  acre. 
But  the  public  has  been  benefited  in  a  still  greater  degree,  although  it  can 
not  be  expressed  in  terms  of  money.  Before  drainage  the  district  was  un^ 
inhabitable  because  of  the  prevalence  of  malaria;  now  the  health  of  the 
entire  district  is  as  good  as  that  of  any  other  in  the  State.  Before,  the 
health  of  the  city  of  Louisville  was  seriously  impaired  by  malaria  dissem- 
inated from  swamps  and  morasses  which  are  now  fruitful  fields,  and  it  la 
said,  upon  high  medical  authority,  that  the  work  of  appellee  has  done  mora 
for  the  health  of  the  municipality  than  its  whole  sewerage  system,  oostins 
millions  of  dollars. 

For  these  reasons  the  judgment  of  the  chancellor  is  affirmed. 
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SECOND  NATIONAL  BANK  OF  RICHMOND,  KY.  v.  FITZPAT- 

BICK,  &o. 

(Filed  February  10,  1906— Not  to-be  reported.) 

1.  Former  appeal— Pleading— Upon  the  return  of  this  case  appellant 
offered  to  file  amended  petitions  In  two  of  the  cases  which  were  Involved 
upon  the  first  appeal,  in  which  it  sought  to  relinquish  all  claim  to  usurious 
interest.  The  court  refused  to  permit  them  to  be  filed,  but  allowed  them  to 
be  tendered  and  made  a  part  of  the  record  so  as  to  obviate  the  necessity  of  a. 
bill  of  exceptions.  Held— The  trial  court  ruled  correctly  in  refusing  to  per- 
mit the  amendments  as  tendered  to  be  filed  after  the  return  of  the  case  from 

this  court. 

9.  Interest— Double  penalty— From  the  evidence  it  appears  that  $475  of 
payments  was  interest  paid  by  the  borrower,  and  as  to  it  he  was  relegated 
by  the  statute  for  his  remedy  for  double  penalty  for  usury  paid,  and  tlTe 
evidence  failing  to  support  the  bank's  contention  that  any  further  part  of 
the  payments  credited  by  the  judgment  appealed  from  was  paid  by  the- 
debtor  as  interest,  without  this  specific  appropriation,  the  lender  had  no. 
authority  to  apply  it  except  as  was  done  by  the  court  below. 

J.  A.  Sullivan  for  appellant. 

J.  G.  Fitspatrick  for  appellees. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  is  the  second  appeal  of  this  action.  The  opinion  of  the  court  on  the- 
first  is  found  in  111  Ky.,  229.  The  ample  statement  of  the  facts  therein  ren- 
ders it  unnecessary  to  rei)eat  them  here.  All  of  the  questions  of  law  decided 
on  the  former  appeal  are  res  adjudicata  on  this. 

Upon  the  return  of  the  case  to  the  circuit  court   the  bank  offered  to  file- 
amended  petitions  in   two  of  the  three  consolidat-ed  cases,  which  were  in- 
volved on  the  first  appeal,  the  purport  of  which  was  that  it  sought  to  relin- 
quish its  claim  to  all  usurious  interest  contained  therein.    The  court  refused 
to  permit  these  pleadings  to  be  filed,  but  allowed  them  to  be  marked  "ten- 
dered," and  made  a  part  of  the  record,  to  obviate  the  necessity  of  a  bill  of' 
exceptions.    It  is  now  contended  by  the  bank  that  the  couit  erred  in  this. 
ruling,  and  that  until  final  judgment  it  had  the  right  to  what  it  denom- 
inates a  loous  pGcnitentise.     Conceding,  for  the  present,  that   the  bank  may 
at  any  time  before  final  judgment  relinquish   the  difference  between   the 
lawful  rate  of  interest  and  the  usurious  rate  actually  charged,  and  thus  pre- 
vent a  forfeiture  of  the  whole  under  the  Federal  statute,  we  think  this  offer 
comes  too  late.    In  this  case  the   bank  sought  a  judgment  for  its  debt  and 
usurious  interest.    The  defendant  filed  an  answer  pleading  the  statute,  and 
praying  for  a  foifeiture  in  accordance  with   its  terms.    This  prayer  waa. 
granted,  and  a  judgment  of  forfeiture  entered.     From  this  judgment  the 
bank  appealed,  and  while   the  case  was  reversed  for  another  reason,  it  was 
approvisd    insofar  as  it  forfeited  the  whole  interest,  the  court,  upon   this: 
question,  using  the  following  language:  **The  lender  is  forbidden  to  con- 
tract for  Interest  at  the  illegal  rate,  and  by  such  a  contract,  though  unexe- 
cuted, forfeits  the  entire  interest  carried  in  the  note."    This  language  leaver 
no  room  for  a  locus  poenltentise. 
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The  oase  of  Talbot  y.    Sioux   City  First  National  Bank,    185  XT.    S., 
179,  does  not,  when   oorreotly   understood,  support  the  right  of  the  bank 
to  relinquish   the   usury  and  recover  the   principal  with   lawful   interest, 
•Bithough  there  is  some  general  language  in  the  opinion  which,  if  disasso- 
ciated from  the  real  issue  before  the  court,  might  appear  to  afford  a  basis 
for  this  conclusion.    In  that  oase  the  bank  bad    loaned  money  in  Iowa  at  a 
Xisurious  rate.    It  brought  suit  to  enforce  its  claim,  and  the  borrower,  erro- 
neously supposing  that  he  could  not  plead  the  Federal  statute  authorizing 
the  forfeiture,  pleaded   the  State  statute,  which  forfeited  only   the  excess 
over  the  lawful  rate.    His  plea  for  a  forfeiture,  as  presented,  was  sustained 
by  the  State  court,  which  awarded  judgment  for  the  principal  and  lawful 
Interest.    Upon  this  judgment  execution  issued,    which  was  levied  upon 
property  of  the  borrower,  and  this  being  sold,  the  proceeds  were  paid  into 
^ourt  and  withdrawn  by  the  bank  in  satisfaction  of  its  judgment.     There- 
upon  the  borrower,  concluding  that  he  had   now  paid  usurious  interest, 
brought  an  action  under  the  Federal  statute,  seeking,  not  a  forfeiture,  but 
to  recover  the  penalty  of  double  the  sum  paid,  as  authorized  by  the  Federal 
statute.    Upon  appeal  to  the  Supreme   Court  it  was  held  that  no  usury  bad 
been  paid;  that  in  the  original  case  in  the  State  court  the  borrower  had,  by 
his  own  action,  procured  the  purging  of  all  usury  from  the  bank's  claim; 
that  according  to  the  tenor  of  his  own  prayer  a  judgment  had  been  awarded 
only  for  the  principal  and  lawful  interest;  that  when  he  afterwards  paid 
this  judgment  he  paid  no  usury.    This  is  all  that  was  involved  in  that  case, 
and  the  opinion  in  nowise  warrants  us  in  overriding  the  plain  letter  of  the 
statute,  which  provides:   "The  taking,  receiving,  resarving  or  charging  a 
rate  of  interest  greater  than   is  allowed  by  the  preceding  section,  when 
knowingly  done,  shall   be  deemed  a  forfeiture  of  the  entire  interest  which 
the  note,  bill  or  other  evidence  of  debt   carried  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.'* 

The  trial  court  ruled  correctly  in  refusing  to  permit  the  amendments  as 
tendered  to  be  filed  after  the^return  of  the  case  from  this  court.  The  only 
-question  involved  In  the  former  appeal  left  open  was  the  proper  application 
of  certain  payments  upon  the  two  notes  upon  which  suits  were  instituted 
by  the  bonk.  It  is  said  in  the  opinion  :  "There  remains  the  question  of  the 
application  of  the  payments  upon  the  two  notes  upon  which  suit  was 
brought  by  the  hank.  CertAln  of  these  payments  appear  to  have  been 
specific  payments  of  interest,  as  such,  by  the  debtor,  accompanied  by  a  re- 
newal of  the  obligation  for  its  face.  Others  of  the  payments,  however,  ap- 
pear from  the  evidence  to  have  been  general  payments  to  the  bank,  with  no 
application  by  the  debtor,  except  insofar  as  such  application  may  be  pre- 
sumed by  law,  or  from  his  supposed  acquiescence  in  the  bank's  mode  of 
keeping  its  books,  to  which  he  did  not  have  access.  As  we  have  held,  there 
is  no  such  presumption  of  law;  and  we  do  not  think  the  debtor  can  be  pre- 
sumed to  have  made  an  application  of  his  payment  to  interest,  as  such,  from 
the  fact  that  the  bank  so  applied  the  payments  on  its  books  without  his 
knowledge." 

In  carrying  the  opinion  of  this  court  into  effect  the  trial  Judge  allowed 
three  payments  to  be  credited  upon  the  principal.  Of  this  the  tank  com- 
plains, claiming*that  a  part  of  each  of  these  was  made  on  the  interest  due. 
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and  that  this  part  ought  to  be  disallowed  as  a  credit,  and  the  borrower  rele- 
Coated  to  his  remedy  under  the  Federal  statute  for  the  double  penalty.  Tho- 
rule  announced  in  Marion  National  Bank  v.  Thompson,  101  Ky.,  277,  an^ 
followed  in  the  first  opinion  in  this  case,  on  the  subject  of  partial  payments. 
on  usurious  contracts  of  national  banks,  so  far  as  pertinent  to  the  question 
in  hand,  is  that,  if  the  debtor  specifically  applies  the  payment,  or  any  part, 
of  it,  to  the  interest  account  as  such,  to  that  extent  bis  right  to  a  forfeiture- 
ie  merged  in  his  greater  right  to  sue  for  the  double  penalty  authorized  by 
the  Federal  statute  where  usurious  interest  is  paid;  but  if  no  specific  appro- 
Xnriation  is  made  by  the  debtor,  then  the  lender  has  no  right  to  appropriate 
any  part  of  the  payment  to  the  interest  account,  but  it  must  be  applied  to 
the  extinguiHhment  of  the  principal;  and  these  principles  are  in  line  with 
the  adjudications  of  the  Supreme  Court  upon  this  subject. 

Examining  the  payments  applied  In  the  judgment  to  the  extinguishment. 
of  the  principal  of  the  debt  involved  here,  we  find  the  following  question 
and  answer  contained  in  the  deposition  of  G.  N.  Fitzpatrick,  page  62  of  the- 
printed  record:  , 

"Q.  Did  you  ever  pay  any  interest  on  that  note  (the  larger  note  sued  on>. 
after  it  started  ?    If  so,  when  P' ' 

*'A.  On  October  13.  1S87,  I  paid  the  bank  11.011.06." 

R  E.  Turley.  the  cashier  of  the  bank,  was  questioned,  and  made  answer, 
as  follows  (page  133  of  the  printed  record): 

"Q.  Was  there  any  understanding  between  the  bank  and  C.  N.  Fitzpatrick 
as  to  how  the  payments  were  to  be  applied  at  the  time  they  were  made?' 

*'A.  There  was  no  understanding  except  that  they  were  made  to  pay  in-- 
terest." 

*'Q.  How  were  the  payments  applied  each  'time?" 

**A.  They  weie  applied  to  the  payment  of  interest  which  had  accrued  on. 
the  notes." 

•*Q.  What  was  done  with  the  11,011.05  payment  referred  to  on  October  18,. 
1887?" 

**A.  Four  hundred  and  seventy-four  dollars  and  seventy -five  cents  of  this. 
payment  went  to  pay  the  interest  on  note  of  $6,036.80.  dated  August  31,  1886,. 
and  the  balance  of  the  payment  of  (636.30  went  to  x>ay  the  interest  which 
had  previously  been  added  to  the  principal  of  this  note." 

"Q.  Did  the  1474. 7d  represent  the  Interest  that  had  accrued  on  the  note 
from  the  last  renewal  up  to  the  time  that  the  11,011.05  was  paid." 

"A.  It  did." 

Taking  all  of  this  evidence  together,  we  conclude  that  1474.75  of  tho  pny^ 
ment  of  11,011.06,  made  October  13,  1887,  was  interest  paid  by  the  borrower,, 
as  such,  and  that  as  to  it  the  borrower  was  relegated  by  the  statute  to  his. 
remedy  for  double  penalty  for  usury  paid.  We  do  not  think  that  the  evi- 
dence supports  the  bank's  contention  that  any  further  part  of  the  payments; 
credited  by  the  judgment  appealed  from  upon  the  principal  of  the  debt 
-was  paid  by  the  debtor  as  Interest,  and  under  the  principles  settled  In  the 
opinion  on  the  first  appeal,  without  this  specific  appropriation  by  the  debtor, 
the  lender  had  no  authority  to  apply  it  in  any  other  manner  than  was  done 
\jy  the  court  below. 

For  these  reasons  the  judgment  is  reversed,  with  directions  to  credit  tha 
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larger  note  with  the  tmrn  of  8586. SO,  as  of  October  18,  1887,  instead  of  tbe 
«uni  of  81,011.06,  oredited  by  the  jadgroent  as  of  that  date.  Ismail  other  le* 
-specta  the  acts  of  the  circuit  judge  are  approved. 


LEAHY  V.  JEFFERSON    SOUTHERN  POND  DRAINING  CO. 

(Filed  February  10,  1906— Not  to  be  reported.) 

Win.  MoKee  Duncan  for  appellant. 

'W.  W.  Thuni  and  A.  S.  Brandeis  for  appellee. 

Appeal  from  Jofferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judfi;e  Barlser. 

The  questions  of  law  and  the  evidence  in  this  case  are  substantially  the 
-same  as  in  the  case  of  George  Hoertz  v.  Jefferson  Southern  Pond  Dralnioff 
Co.,  ante,  —,  this  day  decided,  and  the  judgment  of  the  chancellor  herein 
is  affirmed  for  the  reasons  given  In  the  opinion  in  that  case. 


CITY  OF  LEXINGTON  v.  BOWMAN. 
(Filed  Febiuary  14,  1905.) 

1.  Street  improvements— Ten -year  payments— Knowingly  accepting— Re< 
xjuest  of  debtor— Plea  of  limitation— Where  a  city  loaned  its  credit  to  a  lot 
owner  for  the  cost  of  a  street  improvement  paid  for  by  the  city,  and  which, 
At  the  implied  request  of  the  debtor,  was  payable  in  ten  yearly  installments, 
«uch  debtor,  after  paying  the  two  first  installments  and  having  knowledge 
that  the  city,  in  extending  him  the  credit  had  acted  upon  the  idea  that  he 
had  requested  it,  will  not  be  heard  to  nay  he  had  not  requested  it,  and  by 
a  plea  of  limitation  throw  a  loss  upon  the  city  which  it  would  not  have 
sustained  but  for  his  misleading  it. 

2.  Estoppel— In  such  case  the  law  must  imply  a  request  for  the  ten-year 
payment,  whether  it  was  made  or  not,  and  the  debtor  by  his  acquiescence 
therein  is  estopped  to  deny  it. 

Allen  &  Duncan  for  appellant. 

Maury  Kemper  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

By  an  act  of  April  13,  1890,  amending  the  charter  of  the  clt^  of  Lexing- 
ton, it  was  enacted  that  the  general  council  might  provide  by  ordinance 
for  the  construction  and  reconstruction  of  the  streets  of  the  city  and  order 
a  special  asses«ment  to  be  made  by  the  city  assessor  on  the  property  fronting 
on  the  street  that  was  improved.  The  assessment  was  directed  to  be  re- 
turned to  the  council,  and  if  conflrmed  by  it,  after  notice  to  the  property 
holders,  it  became  final,  and  the  council  was  authorlTsed  to  levy  a  special  tax 
on  the  i)roperty  sufficient  to  pay  for  two- thirds  of  the  entire  cost  of  the  im- 
provement, the  other  one-third  to  be  paid  by  the  city.  A  lien  was  given  on 
the  property  for  the  special  taxes,  which  were  authorized  to  be  collected  as 
other  taxes.    The  act  then  made  the  following  alternative  mode  of  payment 
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Tor  the  improTement:  "The  fl^neral  council  may,  at  the  request  of  parties 
liable  for  speolAl  taxes  levied,  lend  such  parties  the  credit  of  the  city  for  a 
peiiod  not  exceeding  ten  years,  ne  provided  in  this  section,  for  an  amount 
«uf&cient  to  pay  the  entire  cost  of  said  improvements.  The  tax  levied  for 
Xhe  cost  of  construction  shall  then  be  divided  into  ten  equal  annual  pay- 
ments, payable  one-tenth  each  year,  and  so  levied  on  the  assessed  value  of 
the  property  liable  for  said  improvements.  Said  special  taxes  on  this  ten- 
jyear  plan  shall  be  a  lien  on  the  property  on  vvhich  they  are  levied,  and  their 
-collection  made  and  enforced  as  other  taxes.  Said  taxes,  when  collected, 
shall  be  used  exclusively  in  paying  the  street  bonds  issued  on  that  street  or 
block.  In  cases  where  the  general  council  lends  the  credit  of  the  city  in 
paying  the  cost  of  construction  or  reconstruction,  the  city  shall  be  liable ' 
only  for  the  interest  on  said  bonds,  the  property  paying  the  entire  cost  of 
the  improvement.  The  general  council  shall  make  all  necessary  regulations 
•and  prescribe  the  proper  forms  to  be  used  in  carrying  out  the  provisions  of 
this  section." 

The  city  council  passed  an  ordinance  reciting  that  all  the  owners  of  the 
front  feet  of  property  on  app«'llee'E  block  adjoining  the  Improvement  had 
petitioned  the  council  to  cause  Broadway  to  be  improved   on  the  ten  year 
plan,  and  it  wa?  provided  in  the  ordinance  thot  the  improvement  of  the 
street  should  be  made  on  the  ten-year  plan.    After  the  improvement  was 
made  the  city  passed  an  ordinance  levying  the  tax,  which  also  recited  that 
■all  of  the  owners  of  property  on  this  block  had  petitioned  to  have  this  im- 
provement made  on  the  ten-year  plan;  that  they  had  requested  the  general 
council  to  lend  them  the  credit  of  the  city  for  a  period  of  ten  years  for  an 
anaount  sufficient  to  pay  the  en  tire  cost  of  the  improvement.    The  city  issued 
Its  lionds  and  paid  for  the  improvement  and  appellee  paid  the  first  and  sec- 
ond of  the  ten  installments  assessed   against  his  property.     He  refused  to 
pay  the  remainder  of  the  tax,  and  on  February  23,  1901,  tiled  this   suit  on 
^he  ground  that  the  proceedings  of  the  council  were  void,  and  that  there  was 
no  lien  on   his  property.     Among  other  things,  he  pleaded  that  he  did  not 
veqnest  the  city  to  lend  hltu  credit  for  ten  years,  or  for  any  period  of  time; 
^hat  his  liability  for  the   Improvement  attached  at  the  time  of  the  comple- 
tion of  the  work  in  the  year  1893,  and  that  the  defendant's  cause  of  oction, 
If  any  it  had,  was  barred  by  the  limitation  of  five  years.     In  answer  to  this 
plea  the  defendant  alleged  that  the  above  ordinances  were  pnssed   by  the 
^^neral  council  under  the  belief  that  all  of  the  property  owners  on  the  block, 
Including  appellee,  had  requested  tho  ten -year  plan  of  'payment;  that  the 
plaintiff  knew  that  the  ordinances  were  passed  by  the  council  in  reliance 
npon  this  belief;  that  the  plaintiff  had  actual  knowledge  that  the  ordinances 
contained  the  recitations  above  referred  to,  and  knew  that  the  city  had  issued 
Its  bonds  and  paid  the  entire  cost  of  the  improvenient  under  the  belief  that 
the  plaintiff  and  the  other  owners  of  the  property  on  the  block  had  requested 
tbe  loan  of  the  city's  credit  as  aforesaid;  that  the  officers  of  the  city  were 
unable  to  find  any  record  showing  that  the  plaintiff  had  requested  tbe  ten- 
jear  plan  of  assessment,  but  that  the  plaintiff  had  paid  the  first  and  second 
installments  without  objection,  and  that  he  had  made  no  objection  to  the 
mode  of  assessment  until  his  amended  petition  was  illed  in  the  action  plead- 
ing limitation  on  March  19,  1903;  that  appellee  had  induced  it  by  his  con- 
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duot  to  extend  its  credit  to  him  for  the  period  of  ten  years  for  the  entire 
oofit  of  the  improvement;  that  he  had  accepted  the  credit  and  acquiesced  in 
the  mode  of  payment  adopted  by  the  city,  and  thereby  induced  it  to  believe 
that  no  objection  to  the  tax  would  be  made  by  him  by  reason  of  the  ten- 
year  plan  being  adopted,  and  that  the  city,  by  reason  of  the  conduct  and 
acts  of  appellee,  had  made  no  attempt  to>nforoe2the  tax,  and  but  therefor 
would  have  instituted  legal  proceedings  within  the  period  of  five  yeaie  for 
the  purpose  of  enforcing  the  payment  of  the  special  tax,  and  that  by  reason 
of  these  facta  appellee  was  estopped  to  deny  that  he  requt*sted  a  loan  of  the 
city's  credit,  or  to  say  that  the  ten-year  plan  should  not  have  been  adopted^ 
or  to  plead  or  rely  upon  the  statute  of  limitations.  The  court  sustained  a. 
general  demurrer  to  this  much  of  the  answer,  and  the  city  declining  to  plead 
further  entered  a  judgment  in  favor  of  appellee  on  the  ground  that  tht» 
claim  was  barred  by  limitation. 

In  the  City  of  Lexington  v.  Crosthwalt,  25  Ky.  Law  Rep.,  1898,  it  was 
held  that  in  case  there  was  not  a  request  by  the  abutting  property  holder  to 
the  city  to  permit  the  adoption  of  the  ten  year  plan  of  payment  the  statute 
made  two-thirds  of  the  cost  and  no  more  a  charge  against  the  abutting  prop 
erty,  and  made  it  due  when  the  work  was  completed  and  accepted;  that  the 
city  could  not,  without  the  request  of  the  lot  owner,  enlarge  his  liability  by 
increasing  it  and  extending  the  time  of  its  payment  for  ten  years,  and  that 
where  the  property  owner  did  not  request  the  adoption  of  the  ten-year  plan» 
and  notwithstanding  this]the  city  adopted  that  plan,  the  statute  of  limita- 
tion ran  in  favor  of  the  property  owner  from  the  time  the  cause  of  action 
accrued.  But  no  question  of  estoppel  was  considered  in  that  case.  The 
opinion  proceeds  on  the  idea  that  there  was  in  that  case  no  sufficient  plea  of 
estoppel.  The  question  of  estoppel  is  the  only  matter  to  be  determined  on 
the  appeal  now  before  us. 

A  lien   was  created  on  appellee's  property  when  the  improvement  was 
made  under  the  ordinances  and  was  accepted  by  the  council,  and  the  cost  of 
the  improvement  was  assessed  against  the  property  and  confirmed  by  the 
council.    As  to  what  mode  of  payment  should   be  followed  to  release  th» 
property  from  the  lien  an  option  was  given  the  property  holder  by  the  stat- 
ute.   He  was  entitled  to  have  the  ten -ye-ac  plan  of  payment  if  he  requested 
it.     A  request  may  be  express  or  it  may  be  implied.    If  the  appellee  did  not 
in  advance,  request  the  council  to  adopt  the  ten-year  plan,  he  might  after- 
wards consent  to  its  adoption.     The  choice  was  with  him.     If  he  knew  that 
the  city  was  acting  on  the  idea  that  he  had  requested  the  ten  year  plan,  and 
on  this  ground  had  issued  its  bonds  and  paid  the  contractor,  or  was  about^ 
to  do  so,  and  instead  of  objecting  went  on  and  paid  the  first  and  second  in- 
stallments, which  he  knew  were  assessed  against  him  on  this  basis,  without 
objeotiou  on   his  part,  and  with   the  knowledge  that  the  city  authorities 
understood  that  he  had  requested  the  ten-year  plan,  he  can  not  now  be  heard 
to  say  that  he  did  not  request  it.    If  he  received  credit  from  the  city  know- 
ing that  the  city  was  acting  upon  the  idea  that  he  had  requested  it,  he  can 
not  be  allowed,  after  enjoying  the  credit  which  he  thus  received,  to  say  that 
he  did  not  request  it,  and  thus  throw  a  loss  on  the  city  which  it  would  not 
have  suiitained  but  for  his  misleading  it.    If  A.  is  to  pay  B.  $600,  or  at  B.'s 
request  600  bushels  of  wheat,  B.  would  not  be  allowed  to  accept  the  wheat 
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from  A.,  and  after  enjoying  it  to  Bay  that  he  did  not  request  the  payment  or~ 
the  debt  in  wheat.    If  appellee  did  not  request  the  city  to  adopt  the  ten-year 
plan,  he  knew  that  it  had  adopted  it,  and  he  aooepted  and  enjoyed  the  credit 
which  the  city  thus  gave  him.    The  law  must  imply  a  request  for  what  he 
has  thus  received  and  enjoyed,  whether  he  expressly  requested  it  or  not. 
Equitable  estoppels  are  not  confined  to  acts  willfully  and  intentionally  done^ 
for  another  to  act  upon.    If  a  person  knt^ws  that  another   is  altering  his. 
position  for  the  worse  on   the  idea  that  he  has  requested  him  to  do  some- 
thing and  knows  that  the  other  person  is  in  good  faith  complying  with  the- 
supposed  request,  he  can  not,  after  enjoying  all  the  benefits,  and  the  other- 
party  will  be  prejudiced  thereby,  be  allowed  to  say  that  be  made  no  request. 

Proceedings  to  enforce  the  payment  of  assessments  made  on  property  for- 
the  improvement  of  etreete  are  governed  by  the  same  rules  as  other  actions. 
It  is  true  that  to  create  a  Hen  on  the  property  of  a  citizen  the  statute  must. 
be  complied  with.    But  here  there  is  nothing  involved  but  the  mode  of  i>ay- 
ment  for  an  improvement  already  made.    If  appellee  had  not  wanted  the- 
ten-year  plan  followed  all  he  bad  to  do  was  to  go  to  the  council  and  say, . 
"you  were  mistaken  about  my  requesting  the  ten-year  plan;  I  will  pay  my- 
aesessment  now  on  the  cash  basis."    He  was  required  to  act  in  regard  to. 
this  liability  upon  precisely  the  same  principles  as  in  the  case  of  any  other- 
debt,  and  he  can  not  be  allowed  to  acquiesce  in  the  mode  of  payment 
adopted  by  the  council  until  after  the  lapse*of  five  years,  and  then  rely  upon^. 
limitetion  in  bur  of  the  claim.    (Richardson  v.  Mehler,  111  Ky.,  406;  Louis- 
ville V.  Oast,  26  Ky.  Law  Bep.,  412;    Barber  Asphalt  Go.  v.  Gast,   24  Ky. 
Law  Bep.,  3227.) 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrule  thft- 
demurrer  to  the  second  paragraph  of  the  answer  and  for  further  proceeding, 
consistent  herewith. 

Whole  court  sitting. 


McNElLL  V.  THOMPSON,  &c. 
(Filed  February  14,  1005— Not  to  be  reported. ) 

1.  Former    appeal— Bes  judicate— All  questions  of    law  settled  upon  » 
former  appeal  are  res  judicata  uiK)n  a  second  appeal  of  the  same  case. 

2.  Same — The  judgment  of  sale  recites  that  it  was  made  by  agreement  of 
all  the  stockholders,  both  in  their  individual  and  corporate  capacity,  and 
from  ite  language  the  corporation  entered  its  appearance,  and  is  bound  by.' 
the  order  of  sale. 

Sam  C.  Hardin  and  Bobt.  L.  Qreene  for  appellant. 

W.  L.  Brown,  J.  W.  Alcorn  and  Hazelrigg,  Chenault  &  Hazelrigg  for  ajw- 
pellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  thd  court  by  Judge  Barker. 


V^  M«/ 


vol.  27—19 
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This  is  the  second  appeal  of  this  case  to  this  court.  The  opinion  on  the 
mrst  is  to  be  found  in  25  Ky.  Law  Rep.,  622,  styled  Thompson,  &c.  t. 
Brownlle,  &c. 

The  action,  as  originally  instituted  in  the  circuit  court,  grew  out  of  a  oon- 
troversy  as  to  the  ownership  of  certain  shares  of  stock  in,  and  the  manage- 
ment of,  the  Nickle  Plate  Mining   Co.     Pending  the  litigation    a  receiver 
^  was  appointed,  who  assumed   control   of  the  property  of  the  corporation. 
'-Subsequently,  by  consent  of  parties,  the  order  appointing  the  receiver  was 
>extended,  authorizing  him  to  sell  all  the  property,  real  and  personal,  of  the 
corporation  at  public   outcry,  on  credit  of  six  and  twelve  months,  due  no- 
tice and  adyertlsement  of  the  sale  being  first  given.     In  pursuance  of  this 
judgment   the  receiver  sold  the  real  estate  to  the  appellant,  Jonathan  Mc- 
Neill, for  the  sum  of  11,800,  for  which  he  executed  two  purchase  bonds,  each 
for  the  sum  of  1900,  due  in  six  and  twelve  months,  respectively,  from  date, 
and  payable  to   the  receiver.     This  sale  was  had  on  August  14,  ISdS.    Od 
October  11,  1893,  the  receiver  moved  the  court  to  confirm  the  report  of  sale. 
No  action  seems  to  have  been  taken  on    this  so  far  as  the  record  shows.    On 
-October  18,  1895,  it  being  ascertained,  after  examination   Into  the  question, 
that  the  report  of  sale  had  theretofore  been  confirmed,  but   by  misprision  of 
the  clerk  the  order  had  not    been  entered,  a  nunc  pro  tunc  order  was  then 
^luade,  confirming   the  report  as  of  two  years  before.     On  October  25,  189<5, 
-l^cNeill  moved  the  court  to  set  aside  the  nunc  pro  tunc  order,  and   on  June 
13,  1897,  this  motion  of  the  purchaser  was  sustained,  the  sale  was  set  aside, 
and  the  purchase  bonds  quashed.     From  this  order  the  receiver  appealed, 
and   the  judgment  setting  aside  the  sale  and  quashing  the  sale  bonds  was 
reversed,  the  case  being  remanded  for  proceedings  consistent  with  the  opin- 
ion then  rendered.     Upon  return  of  the  case   the  purchaser  filed  additional 
'Exceptions   to  the  original  sale,  which  the  court  overruled,  and  instructed 
•the  receiver  to  proceed  with   the  collection   of  the  bonds  of  the  purchaser; 
whereupon  he  prayed  an  appeal,  thus  bringing  the  record  a  second  time  to 
this  court. 

We  can  not  review  the  opinion  rendered  upon  the  former  appeal.  There  is 
CO  principle  of  practice  more  firmly  established  in  this  tribunal  than  that 
•ail  questions  of  law  settled  upon  a  former  appeal  are  res  adjudicata  upon  a 
-«econd  appeal  in  the  same  case.  Before,  as  now,  the  purchaser  was  urging, 
though  for  a  different  reason,  that  the  judgment  of  sale  was  void,  and  that 
he  took  nothing  by  his  purchase.  The  court  in  the  former  opinion  raid: 
*'The  judgment  of  sale  was  not  void.  The  purchaser  bought  only  such  title 
as  the  corporotion  had.  He  has  received,  or  can  receive,  all  that  was  sold. 
The  doctrine  of  caveat  emptor  applies  especially  to  judicial  sales." 

It  is  true  that  on  the  first  appeal  the  point  was  not  made  that  the  cor- 
poration was  not  a  party  to  the  proceeding  Ijetween  the  stockholders,  and 
tor  that  reason  the  judgment  of  sale  of  its  property  was  void.  But  that  is 
immaterial  now.  It  was  the  duty  of  appellant  to  have  presented  that  ques- 
tion, and  if  he  failed  to  do  so,  it  was  his  own  fault. 

In  the  coi^e  of  Hopkins  v.  Adam  Roth  Grocery  Co.,  105  Ky.,  367,  the  propo- 
sition that  we  have  enunciated  was  thus  stated:  *'The  legal  principles  de- 
termined upon  the  first  appeal  of  a  case  are  not  merely  precedents  for  the 
.svidance  of  this  court  on  a  second  appeal  of  the  same  case,  but  the  law  as 
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firal  determined ,  right  or  wrong,  is  the  law  of  the  case,  and  must  control 
not  only  the  lower  court  upon  a  return  of  the  case,  but  also  this  court  in 
•any  subsequent  appeal.    Opinions  of  the  appellate  court  on  the  first  appeal 
can  not  be  revised  in  the  same  cause  on  the  second  appeal. " 

In  the  case  of  Simmons  t.  Samuels,  22  Ky.  Law  Bep.,  1670,  it  was  said: 
*'The  case,  therefore,  comes  simply  to  this,  that  on  the  former  appeal  the 
-court  directed  n  line  to  be  established  which  gives  appellee  one  and  one- 
eleyenth  acres  of  land  that  clearly  appellant  had  the  better  title  to.  If  this 
be  true,  appellant  can  have  no  relief,  for  the  reason  that  the  opinion  ren- 
dered on  the  former  appeal  is  the  law  of  the  case,  and  is  binding  on  this 
"Court  no  less  than  on  the  court  below. " 

But  passing  the  question  of  res  adjudicata,  all  the  stockholders  of  the 
corporation  were  before  the  court,  either  as  plaintiffs  or  defendants.  The 
judgment  of  sale  recites  that  it  was  made  by  the  agreement  of  all  the  stock- 
holdeni;  both  in  their  individual  and  corporate  capacity;  and  while  there  is 
a  technical  difference  between  the  corporate  entity  and  the  aggregate  of  its 
stockholders,  we  understand  the  language  of  the  judgment  to  mean  that  the 
corporation  entered  its  appearance,  and  was  bound  by  the  order  of  sale.  No 
•ether  meaning  can  be  given  the  language  "in  their  corporate  capacity." 

For  theae  reasons  the  judgment  is  affirmed. 


RHODE3  v.  NEGLEY. 

(Filed  February  14,  1905— Not  to  be  reported.) 

Lilroltation  of  actions— Appellee  having  paid  appellant's  taxes  in  Decem- 
\)er,  1897,  this  action  to  recover  the  amount  of  the  money  paid  for  her  was 
not  barred  on  April  2,  1902,  when  it  was  instituted. 

Thos.  E.  &  E.  C.  Ward  for  appellant. 

Powell  &  Powell  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1897  the  appellant,  Rosalie  Rhodes,  was  the  owner  of  real  es- 
tete  in  the  county  of  Henderson  subject  to  taxation,  and  the  tax  assessed 
thereon  for  State  and  county  purposes  amounted  to  the  sum  of  $2£0.55. 
She  did  not  pay  any  part  thereof.  The  appellee,  Negley,  who  was  the  then 
sheriff,  paid  the  same  for  her  to  the  State  and  county.  He  made  this  pay- 
ment in  December,  1897.  Some  time  after  the  poyment  by  him  he  attached 
some  money  in  the  bank  belonging  to  the  appellant,  and  in  this  way  col- 
lected $67,  which  he  applied  as  a  credit  on  his  claim  against  her.  Soon 
after  he  paid  this  money  for  appellant  she,  with  her  husband.  Moses 
Rhodes,  moved  from  the  State  of  Kentucky,  and  have  remained  nonresi- 
dents ever  since.  On  April  2,  1602,  appellee  brought  this  action  against  ap- 
pellant and  obtained  an  attachment  upon  the  ground  of  her  nonresidency, 
and  that  she  was  about  to  fell  and  dispose  of  her  real  estate.  This  attach- 
ment was  levied  upon  some  lots  in  the  city  of  Henderson.  In  the  petition 
appellee  alleged  that  he  paid  this  money  for  appellant  at  her  instance  and 
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request.  Some  time  after  the  aotioD  was  instituted  appellant,  by  her  attor- 
ney, entered  her  appearance  and  filed  her  answer,  denying  that  appellee 
paid  this  tax  at  her  Instance  or  request,  or  that  he  paid  it  for  her  accommo- 
dation, and  also  pleaded  the  statute  of  limitations  in  bar  of  his  right  of  r- 
covery. 

The  proof  conduced  to  show  that  appellee  did  pay  the  amount  of  money 
named  for  appellant  at  the  instance  and  request  of  her  agent,  Moses  Rbodef» 
and  that  he  paid  it  in  the  month  of  December,  1897.  The  court  gavo  appel- 
lee judgment  for  the  amount  he  sued  for  and  sustained  the  attachment 
From  this  judgment  appellant  has  appealed,  and  contends  that  the  lower 
court  erred  in  failing  to  sustain  her  plea  of  the  statute  of  limitations,  claim- 
ing that  her  liability  for  these  taxes  was  created  by  statute,  and  was  barred 
after  the  lapse  of  five  years  after  the  taxes  became  due;  that  the  tait-sfor 
the  year  1897  became  due  the  1st  of  March  of  that  year,  and  as  the  action 
was  not  brought  until  April,  1902,  the  right  to  recover  thereon  was  barred. 
This  is  not  an  action  for  the  recovery  of  taxes.  Her  taxes  were  paid  in  De- 
oember,  1897,  at  her  instance  and  request.  The  appellee  paid  them,  and  be 
instituted  this  action  on  account  for  the  money  advanced  by  him  for  her, 
and  his  right  of  action  thereon  would  have  been  barred  until  December, 
190-3.  Having  brought  his  action  within  that  period,  he  was  entitled  tore- 
cover. 

Wherefore,  the  judgment  of  the  lower  court  is  afSrmed. 


SPEER  V.  DUFF,  JB.,  &c. 

(Filed  February  14,  1905— Not  to  be  reported.) 

Former  appeal—Additional  evidence — The  additional  evidence  taken  after 
the  rendition  of  the  former  opinion  in  this  case,  together  with  the  evidence 
in  the  former  record,  is  sufficient  to  show  that  the  land  in  controversy  is 
covered  and  included  in  the  Pickett  and  Marshall  patent,  establishing  (he 
contention  of  nppellees.     (Former  opinion  2S  Ky.  Law  Bep.,  1S83. ) 

E.  E.  Hogg  for  appellant. 

J.  J.  C.  Bach  for  appellees. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Nunn. 

This  is  the  second  appeal  of  this  case,  the  opinion  on  the  first  appeal  beinjr 
in  23  Ky.  Law  Bep.,  1323,  and  is  referred  to  for  the  history  of  this  litigation. 

This  court,  in  that  opinion,  said:  "So  far  as  the  deed  from  Strong  to  Duff 
is  ooncerned,  it  is  sufficient  to  say  that  it  nowhere  appears  from  oompetent 
evidence  that  Strong  had  any  title  to  the  land  he  was  attempting  to  oomrcr. 
(This  remark  has  reference  to  the  oonveyanoe  to  appellee's  ancestor. )  *  *  ^ 
Plaintlfi  claims  under  patents  issued  in  1878.  The  patent  to  Pickett  and 
the  Marshalls  was  issued  long  befoie  1878,  and  it  is  contended  for  appellees 
that  the  land  in  controversy  Is  covered  by  the  Pickett  patent.  But  that 
contention  is  denied  by  the  reply,  and  we  do  not  think  that  there  is  com- 
petent evidence  sufficient  to  sustain  the  averments  of  the  answer  in  respect 
to  this  question." 
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This  courfe  io  the  former  opinioD,  Id  resiMDse  to  petltioD  for  rebearing, 
«fter  reversing  the  judgment,  authorized  the  parties  upon  the  return  of  the 
-case  to  the  lower  court  to  amend  their  pleadings,  and  to  take  and  retake 
proof  if  they  so  desired.  Appellees  took  the  depositions  of  three  additional 
"wlfcneBEea,  by  whom  they  proved  that  they  were  acquainted  with  the  lines 
«nd  comers  of  the  Piokett  and  Marshall  patent;  that  it  covered  and  in- 
•cluded  all  of  the  lands  on  the  waters  of  Combs'  branch,  the  land  in  contro- 
versy. Two  of  them,  very  old  men,  stated  that  they  were  shown  the  begin- 
ning corner  of  the  Pickett  and  Marshall  patent,  two  sugar  trees  and  a 
liackberry,  prior  to  the  year  1860,  and  long  before  the  patents  under  which 
•appellant  claims  were  issued.  We  are  of  the  opinion  that  this  additional 
evidence,  together  with  the  evidence  in  the  former  record,  is  suflScient  to 
-show  that  the  land  in  controversy  is  covered  and  included  by  the  Pickett 
and  Marshall  patent. 

E.  C.  Stiong,  the  vendor  of  appellee's  ancestor,  gave  his  deposition  since 
^e  former  reversal,  and  produced  the  patent  from  the  Commonwealth  of 
Virginia  to  Pickett  and  Marshall,  and  established  the  chain  of  title  from 
them  to  himself,  and  professed  to  file  the  several  conveyances  showing  this 
^bain  of  title.  These  conveyances  are  not  copied  into  this  record,  and  there 
ifl  no  reason  giten  why  appellant  failed  to  have  them  copied.  The  presump- 
tion is  that  they  were  filed  as  stated  in  the  deposition. 

Judgment  afQrmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  MOORE. 

(Filed  February  14,  1906— Not  to  be  reported. ) 

Railroads— Damages— Eilling  of  stock— Where  an  examination  of  the 
Tailroad  track  the  morning  after  stock  were  killed  by  the  train  showed  that 
they  ran  on  the  track  for  800  yards,  it  can  not  be  presumed  in  the  absence 
■of  proof  that  the  horses  left  the  track  and  then  returned  to  it,  and  in  view 
of  the  fact  that  the  horses  were  not  seen  until  they  were  struck  and  that  the 
train  ran  out  of  the  fog  before  it  reached  the  point  where  the  horses  began 
unning  on  the  track,  there  was  sufficient  evidence  to  go  to  the  jury,  as  the 
law  presumes  the  killing  was  due  to  the  negligence  of  the  railroad  company. 
The  fact  that  the  engineer  did  not  see  the  horses  until  after  he  had  struck 
them,  the  jury  was  authorized  to  conclude  that  he  was  guilty-  of  a  want  of 
<!are  in  not  keeping  a  look  out. 

Benjamin  D.  Warfleld  and  Fairleigh,  Straus  &  Fairleigh  for  appellant. 

Chaa.  Carroll  for  appellee. 

.Appeal  from  Bullitt  Circuit  Court. 

'Opinion  of  the  court  by  Chief  Justice  Hobuon. 

On  November  8,  1908,  appellant's  fast  southbound  train,  which  left  Louis- 
ville about  10  p.  m.^  struck  and  killed  two  horses  belonging  to  appellee 
iKiuth  of  Rubers  Station.  It  was  a  rainy,  dark  night.  The  train  ran 
through  several  fog  banks,  emerging  from  one  at  Rubers  Station.  The  en- 
gineer in  charge  of  the  train  testified  that  he  did  not  see  the  horses  until 
i^hey  were  thrown  up.into  the  air  by  the  locomotive.    The  collision  with  the 
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horses  broke  the  air  tubes  and  set  the  brakes  on  the  traiD,  stopping  it 
short  distance  south  of  where  the  oollleion  occurred.  While  the  englnee^ 
was  repairing  the  damage  he  got  wet  from  the  rain.  Although  it  was  not 
raining  when  the  collision  occurred,  this  illustrates  the  character  of  the 
night.  The  fireman  did  not  see  the  horses  until  after  they  were  struck,  as 
he  was  engaged  in  his  work  of  putting  coal  into  the  engine.  The  train  was 
running  something  like  fifty  miles  an  hour,  and  the  testimony  of  the  en* 
gineer  showed  that  the  collision  was  unavoidable.  The  fireman  testified^ 
and  so  did  the  engineer,  that  the  collision  took  place  about  two  hundred 
yards  from  Hubers  Station.  The  fireman  stated  that  the  headlight  would  not 
light  the  track  in  a  fog  further  than  one  hundred  and  twenty-flye  yards, 
while  the  engineer  said  that  the  headlight  would  permit  him  to  see  from 
one  hundred  and  fifty  to  two  hundred  yards  where  there  was  no  fog.  Tb» 
engineer  also  said  that  train  could  be  stopped  in  from  2,800  to  S.OOO  feet. 

The  plaintiff  proved  by  a  witness  who  went  on  the  ground  the  next  mom* 
ing  that  there  was  a  cattle  guard  about  forty  yards  north  of  where  the 
horses  were  struck,  and  that  he  saw  signs  of  the  horses  feet  on  the  north 
side  of  this  cattle  guard  where  they  had  jumped  the  cattle  guard,  digging 
up  the  ballast  with  their  hoofs.    He  followed  those  signs  from  that  point  to 
where  they  were  knocked  off,  showing  that  they  were  running  on  the  traok. 
November  8,  1903,  was  Tuesday.    On  the  following  Sunday  the  plaintiff  and 
his  brother  went  upon  the  ground  and  followed  the  tracks  from  the  cattle 
guard  to  the  point  where  the  horses  were  killed,  the  signs  showing  plainly 
on  the  rock  ballast  and  the  ties.    The  ties  were  indented  by  the  shoes  of  the 
horses,  pieces  of  the  ties  were  knocked  off  and   the  ballast  was  dug  out. 
They  then  followed  the  same  signs  north  from  the  cattle  guard   a  distance 
of  800  yards  to  the  oounty  road  crossing.    Beyond  this  point  northward 
there  were  no  signs,  and  there  were  no  signs  south  of  the  point  where  the 
horses  were  struck.    The  witnesses  testified   that  they  could   tell  from  the 
marks  that  the  horses  were  running   from    the  county  road  to  the  point 
where  they  were  struck,  a  distance  of  840  yards ;  and  from  the  height  of  the 
embankment,  as  well  as  the  tracks  along  the  road,  in  the  absence  of  some 
proof  to  this  effect,  it  can  not  be  persumed  that  the  horses  left  the  track  and 
then  returned  to  it. 

In  view  of  the  fact  that  the  horses  were  not  seen  until  they  were  struck, 
and  that  the  train  ran  out  of  the  fog  at  Hubers  Station,  there  was  sufflcient 
evidence  to  go  to  the  jury,  as  the  law  presumes  that  the  killing  of  stock  is 
due  to  the  negligence  of  the  railroad  company.  From  the  fact  that  the  en* 
gineer  did  not  see  the  horses  at  all  until  after  he  had  struck  them  the  jury 
were  warranted  in  concluding  that  he  was  guilty  at  least  of  want  of  oare  iu 
keeping  a  lookout,  as  it  would  seem  that  the  headlight  permitted  him  to  see 
at  least  125  yards  in  front  of  the  engine.  The  fireman  testified  that  the 
headlight  would  throw  a  light  about  850  or  400  yaids  under  favorable  cir- 
cumstances. No  effort  was  made  to  check  the  speed  of  the  train,  no  whistle 
was  blown  or  stock  signal  given.  The  train  stopped  about  200  or  900  yaids 
south  of  where  the  stock  was  struck. 

In  cases  of  this  character  the  plaintiff  can  rarely  ever  show  when  the  itook 
were  in  fact  seen;  he  must,  in  the  main,  rely  upon  circumstancee  to  ahow 
negligence,  and  when  he  shows  facts  establishing  eoma  negligence  en  thfr 
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part  of  the  railroad  employes   the  statutory  preeumptioD  of  negligence  i»- 
not  overthrown,  and  it  is  a  question  for  the  jury  whether  the  killing;:  of  thctt 
stock  was  due  to  the  want  of  care. 
Judgment  affirmed. 


SPETH  V.  BRANGMAN. 
(Filed  February  15,  1906— Not  to  be^reported. ) 

1.  Liens— Gra7.1ng  stock  for  compensation— Construction  of  statutes— Seo^ 
tions  d500  and  3501,  Kentucky  Statutes,  providing  for  the  grazing  of  stock 
for  compensation,  provides  that  the  Hen  shall  not  continue  for  a  longer 
period  than  ten  days  after  the  removal  of  the  stock  from  the  premiiges  with 
consent,  and  that  in  case  of  such  removal  the  lien  shall  not  be  valid  against 
a  purchaser  without  notice.  The  statute  thus  recognizes  the  right  of  the 
keeper  to  retain  possession  of  the  property.  Where  a  defendant  did  not  de** 
tain  stock  without  right,  and  they  were  taken  from  him  under  an  order  or 
delivery,  they  were  properly  ordered  returned  to  him,  to  be  held  until  his-, 
bill  for  grazing  them  was  paid. 

a.  Same— Verdict— Where  a  verdict  is  not  copied  in  the  record  this  court. 
can  not  determine  whether  it  was  in  proper  form  or  not. 

Lane  &  Harrison  for  appellant. 

Wolfolk  &  Klein  for  appellee. 

Appeal  ftom  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi^ 
sion. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

P.  G.  Speth  brought  this  suit,  alleging  that  he  was  the  owner  and  entitled 
to  the  possession  of  certain  horses  named  in  the  petition  which  were  wrong- 
fully detained  from  him   by  appellee.    Appellee  filed  an  answer,    in  which. 
he  £et  up  the  fact  that  the  plaintiff  owed  him  1107.20  for  feeding  and  graz- 
lug  the  animals  mentioned   in  the  petition  and  four  others,  all  of  which 
were  delivered  to  him  by  the  plaintiff  to  be  fed  and  grazed;  that  he  had  let 
the  plaintiff  have  four  of  the  animals  upon  the  agreement  that  he  would 
pay  the  bill,  which  he  had  failed  to  do,  and  Speth  had  then  taken  the  other 
animals  from  him  under  the  order  of  delivery  in  the  action.    He  prayed 
judgment  against  the  plaintiff  for  the  amount  of  his  bill;  also  that  he  be  • 
adjudged  a  lien  upon  the  animals,  and  that  they  be  returned  to  him.    The 
plaintiff,  by  reply,  denied   the  defendant's  bill  of  1107.20,  and  pleaded  that . 
he   had  failed  to  feed  the  stock  properly  and  had  neglected  them,  suffering 
them  to  become  extremely  poor.    The  d«4fendant,  by  rejoinder,  controverted  : 
the  allegations  of  the  reply;  the  case  was  submitted  to  a  jury  without  ob- 
jection to  the  pleadings  or  the  issues  made  so  far  as  appears.    They  found  in^ 
favor  of  the  defendant  on   the  issnes,  and  thereupon  the  court  entered  a , 
judgment  against  plaintiff  for  the  $107. SO,  and  adjudged  a  return  to  him  of  ' 
the  horses  which  had  been  taken  from  him  under  the  order  of  delivery. 
From  this  judgment  the  plaintiff  appeals.    The  case  is  here  on  the  plead- 
ings and  the  judgment  without  a  bill  of  exceptions  or  the  verdict  of  thdr 
jury,  except  so  far  as  it  is  referred  to  in  the  judgment. 
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The  case  turns  on  the  proper  construction  of  sections  S600-2602,  Kentucky 
^tatntHS,  which  are  as  follows: 

"Section  9600.  All  owners  and  keepers  of  liveiy  stables,  and  persons  feed- 
TlBg  or  grazing  cattle  for  compensation,  shall  have  a  lien  upon  the  cattle 
placed  in  such  stable  or  put  out  to  be  fed  or  grazed  by  the  owner  or  owners 
•thereof  for  their  reasonable  charges  for  keeping,  caring  for,  feeding  and 
grazing  the  same;  and  this  lien  shall  attach  whether  the  cattle  are  merely 
^temporarily  lodged,  fed,  grazed  and  cared  for,  or  are  placed  at  such  stables 
-^r  other  place  or  pasture  for  regular  board;  but  it  shall  be  subject  to  the 
limitations  and  restrictions  as  provided  in  case  uf  a  landlord's  lien  for  rent 

''Section  2601.  When  such  lien  exists  In  favor  of  any  person  he  may, 
^before  a  justice  of  the  peace,  or  a  judge  of  the  quarterly  court  of  the  county 
^wfaere  the  cattle  were  fed  or  grazed,  by  himself  or  agent,  make  affidavit  to 
^he  amount  due  him  and  in  arrear  for  keeping  and  caring  for  such  cattle, 
'and  describing  as  near  as  may  be  the  cattle  so  kept  by  him;  and  thereupon 
-such  officer  shall  issue  a  warrant,  directed  to  the  sheriff  or  any  constable  or 
town  marshal  of  said  county,  authorizing  him  to  levy  upon  and  seize  the 
said  cattle  for  the  amount  due,  with  interests  and  costs;  but  if  said  cattle 
bave  been  removed  from  the  custody  of  the  livery  stable  keeper,  or  person 
feeding  or  grazing  them,  with  his  consent,  the  lien  herein  provided  for  shall 
cot  continue  longer  than  ten  days  from  and  after  such  removal ;  nor  shall 
-such  lien,  in  any  case  of  such  removal,  be  valid  against  any  bona  fide  pnr- 
•chaser  without  notice  at  any  time  within  ten  days  after  such  removal.  A 
ivarrant,  as  herein  provided,  may  be  is8ued  to  another  county  than  that  in 
"Which  the  cattle  were  fed  or  grazed;  the  lien  may  also  be  enforced  by  action 
«8  in  oases  of  other  liens. 

"Section  2603.  The  proceedings  under  a  warrant  shall,  in  all  respects,  be 
tihe  same  as  in  cases  of  distress  warrant,  and  none  of  the  cattle  so  fed  or 
grazed  shall  be  exempt  from  seizure  or  sale." 

The  statute  gives  tlie  person  keeping  the  stock  a  lien   thereon,  but  it  pro- 
vides that  the  lien  shall   not  continue   longer  than  ten  days  after  their  re- 
-moval  from  his  premises  with  his  consent,  and  that  In  case  of  such  removal 
•the  lien   shall   not  be  valid  against  a  bona  fide  purchaser  without  notice 
within  ten  days  after  such  removal.    The  lien  may  be  enforced  by  a  distress 
virarrant  or  by  action  as  in  cases  of  other  liens.    The  statute  thus  recognises 
Tery  clearly  the  right  of  the  keeper  to  retain  possession  of  the  property.    If 
'4he  stock   is  removed  from   his  possession  without  his  consent,  and  heac- 
•<[ulesces  in  its  removal,  his  consent  to  the  removal  will  be  implied  and  be 
will  lose  his  lien  after  ten  days,  or  as  against  a  bona  fide  purchaser  without 
notice  within  that  time.    The  defendant,  therefore,  did  not  detain  the  stock 
without  right,  as  alleged  in  the  petition,  and  they  having  been  taken  from 
.him  under  the  order  of  delivery  the  court  Tproperly  ordered  them  to  bere- 
•^turned  to  him  and  to  be  held  by  him  until  his  bill  was  paid,  as  he  had  a  lien 
(by  the  statute  upon  the  stock  for  the  payment  of  his  bill. 

The  verdict  is  not  copied  in  the  transcript,  and,  therefore,  we  can  not  de- 
termine whether  it  was  in  proper  form  or  not.  Appellant  has  only  brougbt 
up  the  pleadings  and  the  judgment.  The  judgment  entered  by  the  oonrt 
was  warranted  by  the  pleadings.  While  it  is  true  that  the  judgment  might 
liave  been   in  the  alternative  for  the  return   of  the  horses,  or  their  value  i 
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under  the  statute,  tbla  was  Dot  prejudicial  to  the  plaintiff.  The  defendant 
was  entitled  to  the  possession  of  the  property,  and  if  the  property  wae  not 
forthooming,  then  the  court  might  have  ordered  so  much  of  its  value  paid  to 
him  as  would  satisfy  hif*  bill;  but  when  the  property  was  forthcoming  the 
plaintiff  can  not  complain  (ihat  the  court  ordered  the  property  returned  to 
the  defendant  which  he  had  improperly  taken  from  him  under  the  order  of 
delivery. 
Judgment  affirmed. 


COMMONWEALTH,  FOR  USE.  &c.  t.  RATCLIFF. 

(Filed  February  16,  1906.) 

Sheriff— Taxes — Collecting  excess— Judgment— Ca-Sa— A  judgment  against 
a  sheriff  for  the  collection  of  taxes  in  excess  of  the  constitutional  limit,  is 
not  such  a  judgment  as  will  authorize  an  order  awarding  a  capias  ad  satis- 
faciendum for  its  collection  or  enforcement. 

Wlnfleld  Buckler  for  appellants. 

Hor^n  &  Hughes  and  Holmes  &  Ross  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

At  the  May,  1002,  term  of  the  Nicholas  Circuit  Court  the  citizens  and  tax- 
payers of  that  county,  who  sued  in  the  name  of  the  Commonwealth,  recov- 
ered a  judgment  against  the  appellee,  the  then  sheriff  of  that  county,  for 
about  $8,000,  with  interest  and  costs.  This  recovery  was  on  account  of  the 
sheriff  having  collected  taxes  for  county  purposes  to  that  extent  above  the 
constitutional  limit,  that  it  is  to  say,  that  much  more  than  the  Constitu- 
tion permitted  to  be  collected  for  any  one  year.  The  fiscal  court  of  that 
county  made  the  assessment  and  directed  the  sheriff  to  collect,  but  to  the 
extent  of  the  amount  of  recovery  stated  the  assessment  was  void.  It  would 
seem  that  that  judgment  had  never  been  paid  by  the  appellee. 

This  proceeding  is  upon  a  notice  by  appellant,  and  a  motion  made  by  it  in 
court,  at  the  February,  1904,  term,  asking  the  court  to  append  to  the  judg- 
ment of  1908  an  order  awarding  a  capias  ad  satifaciendum  under  section 
IMl,  Kentucky  Statutes.  The  court  refused  the  motion  of  appellant  and 
dismissed  this  proceeding,  and  the  appellant  has  appealed.  The  appellant 
is  proceeding  upon  the  idea  that  the  failure  to  append  this  to  the  judgment 
at  the  time  it  was  rendered  was  a  clerical  misprision.  This  is  a  mistake. 
Even  conceding  that  this  writ  should  have  been  awarded  or  noted  at  the  foot 
of  the  judgment  of  1902,  the  failure  to  do  so  was  an  error  of  law  and  not 
clerical  in  its  character,  and  appellant's  remedy  was  by  an  appeal  from  this 
judg^nent.  The  failure  of  a  court  to  render  a  judgment  in  conformity  with 
the  law  If  not  a  clerical  misprision.    (8  Bush,  164. ) 

By  the  section  of  the  statutes  referred  to  it  is  provided  that  a  capias  ad 
satisfaciendum  may  issue,  except  against  females,  upon  all  judgments  for  a 
trespass  vi  et  armis,  for  seduction,  or  for  slander,  written  or  verbal,  or  for 
malicious  prosecution.    The  appellant  contends  that  the  action  of  the  sheriff 
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in  the  coUeotion  of  the  taxes  referred  to  was  a  trespasa  t1  et  arm  is.  We  are 
of  the  opinion  that  this  is  error.  Such  a  trespass  is  an  unlawful  act  com- 
mitted with  force  and  violence  on  the  person,  property  or  the  relative  riRbts 
of  another—injuries  accompanied  by  force.  The  action  of  the  sheriff  Id 
collecting  these  taxes  was  not  a  trespass  by  force  and  violence  in  the  mean- 
ing and  sense  as  used  in  the  statute.  .  To  commit  a  trespass  vi  et  arrois  the 
trespass  must  have  been  committed  with  at  least  a  kno.wledge  that  a  wroDfc 
was  being  done,  and  it  must  be  accompanied  with  some  force  and  violence. 
These  elements  of  wrong  do  not  appear  in  this  record. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


HAMILTON'S  EX'GR  v.  HAMILTON,  &c. 

•  (Filed  February  15,  1905— Not  to  be  reported. ) 

1.  Note— Assignment— Pledge— Surety— Failure  of  pledgee  to  collect— In- 
solvency of  payor— Liability— Where  one  absigns  and  delivers  a  note  to  his 
surety  to  be  applied  to  the  payment  3f  a  note  owing  by  the  pledgor  on  which 
the  pledgee  is  surety,  the  pledgee  is  thereby  charged  with  the  duty  of  col- 
lecting the  note  in  a  reasonable  time  and  applying  the  proceeds  as  directed, 
and  if  at  the  time  of  the  delivery  of  the  note  the  payors  were  solvent  and 
thereafter  became  insolvent,  the  pledgee  is  liable  to  the  pledgor  for  the 
amount  of  the  note. 

2.  Estoppel— Res  judicata— Pleas  of  res  judicata  and  estoppel  considered 
by  the  court  under  the  facts  in  the  record,  and  held  to  have  been  properly 
overruled  by  the  court. 

Breckinridge  &  Shelby  for  appellant. 

J.  B.  Morton  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

A.  L.  Hamilton  died  in  Fayette  county,  and  his  father,  Qeorge  Hamilton^ 
later  in  Bath  county.  Each  left  a  will  which  was  duly  admitted  to  probate 
in  the  county  court  of  the  county  of  his  residence.  John  M.  Elliott  was 
named  in  each  will  as  executor,  and  duly  qualified  as  the  executor  of  each. 

The  Hamlltons,  father  and  son,  were  men  of  considerable  wealth  and  en- 
terprise, and  in  conducting  large  business  transactions  they  'lieoame  fre- 
quent borrowers  of  money.  Some  time  after  the  death  of  A.  L.  Hamilton 
the  executor  brought  suit  in  the  Fayette  Circuit  Court  for  the  settlement  of 
his  estate.  The  widow  and  children  of  the  testator  were  made  defendants, 
the  former  in  her  own  right  and  as  statutory  guardian  fur  the  children,  all 
of  whom  were  infants.  Amongst  the  claims  presented  against  the  estate  was 
one  in  favor  of  the  estate  of  George  Hamilton.  Upon  the  ground  that  John 
M.  Elliott  was  the  executor  of  both  estates,  the  widow  of  A.  L.  Hamilton 
was,  by  an  order  of  the  court,  permitted  to  make  defense  for  her  husband's 
estate  as  against  this  claim. 

It  appears  from  the  record  that  the  Indebtedness  of  A.  L.  Hamilton  to 
George  Hamilton  grew  out  of  the  following  transactions.  The  former  was 
owing  Crlsman.  Sawyer  &  Co.,  of  Missouri,  between  $6,000 and  18,000,  upon 
which  George  Hamilton  was  his  surety.   In  order  to  raise  the  money  with 
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vhiob  to  pay  this  debt,  or  to  repay  hie  father  what  he  had  paid  as  his  surety 
to  Criaman,  Sawyer  &  Co.,  A.  L.  Hamilton,  as  prinoipal,  and  George  Ham« 
llton,  as  his  surety,  borrowed  16,000  of  the  Farmers  National  Bank  of  Mt. 
Sterling.  Upon  the  maturity  of  this  note  It  was  renewed,  at  which  time  it 
amounted  to  16,860.  Afterwards  the  Hamlltons,  A.  L.  and  George,  were- 
sued  by  the  bank  upon  notbs  aggregating.  138, 000,  upon  whioh  judgments 
went  against  them.  Later  these  judgments  were  paid  by  George  Hamilton 
except  $10,000,  whioh  he  at  the  time  replevied,  and  also  finally  paid.  The- 
96,860  was  one  of  the  notes  upon  which  the  bank  brought  suit.  It  does  not 
appear  from  the  record  how  much,  If  any,  of  the  938,000,  beside  the  note  of 
96,860,  A.  L.  Hamilton  was  liable  for  as  prinoipal  or  surety,  but  at  any  rate 
it  was  all  iiaid  by  George  Hamilton,  Including  the  96,260  debt,  and  this  sum 
of  96,260,  with  its  accrued  interest,  constitutes  the  claim  asserted  in  behalf 
of  the  estate  of  George  Hamilton  against  that  of  A.  L.  Hamilton.  There 
are,  however,  certain  admitted  credits  shown  by  the  record  which  reduoe- 
the  claim  to  the  alleged  balance  of  96,678  60  sued  for. 

In  the  answer  filed  by  appellee  to   the  petition  as  amended  it  was  averred 
that  the  estate  of  A.  L.  Hamilton,  in  addition  to  the  credits  allowed  by  the 
executor,  should   receive  a  further  credit  of  93,100  as  of  June  14,  1885,  the 
amount  of  a  note  executed  to  A.  L.  Hamilton  by  Palmer  &  Bowman  in 
September,  1884,  and  which  it  was  charged  A.  L.  Hamilton  assigned  June 
14,  1886,  to  George  Hamilton,  In  payment  pro  tantoof  the  note  of  96,000  held 
by  the  Farmers  National  Bank  of  Mt.  Sterling  against  A.  L.  Hamilton 
and  George  Hamilton  for  money  -  borrowed  to  pay  on  the  debt  of   A.  L. 
Hamilton  to  Crisman,  Sawyer  &  Co.,  or  to  repay  to  George  Hamilton  what. 
he  had  paid  them  for  A.  L.  Hamilton;  that  the  note  of  93,100  was  accepted 
by  George  Hamilton  with  that  understanding  and  agreement,  and  Palmer 
Ss  Bowman  were  then,  and  for  sometime  thereafter,  solvent  and  good  for  the 
note,  and  that  notwithstanding  the  agreement  under  which  George  Hamil- 
ton was  assigned  and  accepted  the  note,  he  failed  to  give  A.  L.  Hamilton 
credit  therefor. 

The  reply,  in  substance,  pleaded  a  want  of  knowledge  or  information  ou 
the  part  of  the  executor  of  George  Hamilton  sufficient  to  form  a  l^elief  as  to 
the  alleged  assignment  of  the  98,100  note  to  George  Hamilton  by  A.  L. 
Hamilton;. denied  ihat  the  estate  of  the  latter  was  entitled  to  credit  therefor 
upon  the  claim  asserted  by  the  executor  of  the  former,  and  averred  that. 
George  Hamilton  used  due  diligence  in  attempting  to  collect  the  note  of 
Palmer  ft  Bowman,  and  in  fact  pursued  them  to  ineolvency  without  being 
able  to  make  the  debt.  Appellees  by  rejoinder  controverted  the  averments. 
of  the  reply  as  to  the  alleged  diligence  of  George  Hamilton  In  attempting  to 
collect  the  Palmer  &  Bowman  note.  The  cause  was  referred  to  the  master- 
cam  mlssioner  to  take  proof  and  report  as  to  the  claims  filed  against  A.  L. 
Hamilton's  estate,  and  after  receiving  and  considering  the  proof  offered  by 
both  parties,  he  made  his  report,  from  which  it  appears  that  he  came  to  the 
conclusion  that  the  estate  of  A.  L.  Hamilton  was  entitled  to  credit  upon  the 
claim  asserted  by  the  executor  of  George  Hamilton  for  the  note  of  93,100  on 
Palmer  ft  Bowman,  assigned  George  Hamilton  by  A.  L.  Hamilton,  as  of 
June  14,  1886,  the  date  of  the  assignment,  and  that  after  allowing  credit 


300  HAMILTON'S  EX'OB  V.    HAMILTON,  AG. 

therefor  and  approving  the  additional  credits  admitted  by  the  ezeontor  of 
<3eorge  Hamilton,  there  was  left  due  his  estate  from  that  of  A.  L.  Hamil- 
ton's the  sum  of  $816.  Wi. 

Exoeptlone  were  filed  to  the  report  by  appellant  as  executor  of  Qeorge 
Hamilton,  but  they  were  overruled  by  the  chancellor,  and  judgment  entered 
in  accordance  with  the  report,  ft  is  Insisted  for  appellant  that  the  chan- 
'oellor  and  his  commissioner  erred  in  allowing  appellee's  credit  by  the 
amount  of  the  Palmer  &  Bowman  note.  This  contention  should  not  be 
sustained  unless  the  conclusions  of  the  commissioner  and  judgment  of  the 
tshanoellor  are  against  the  weight  of  the  evidence,  or  contrary  to  law.  li 
eems  to  be  admitted  that  A.  L.  Hamilton  and  J.  G.  Hamilton  were  in  1884 
the  joint  owners  of  a  herd  of  shorthorn  cattle,  and  that  in  September  of 
that  year  they  sold  a  *' Duchess"  cow  to  Palmer  &  Bowman  for  K,SOO,  for 
^blch  the  latter  executed  to  A.  L.  Hamilton  a  note  of  $8,100,  and  to  J.  C. 
Hamilton  a  note  for  a  like  sum,  and  it  is  also  admitted  that  the  $8,100  note 
received  by  A.  L.  Hamilton  of  Palmer  &  Bowman  was  by  him  assigned 
•and  delivered  to  George  Hamilton  about  the  time  he  became  the  surety  of 
A.  L.  Hamilton  upon  the  $6,000  note  executed  to  the  Farmers  National 
Bank.  The  proof  shows  beyond  question  that  the  $8,100  note  remained  in 
the  possession  of  George  Hamilton  from  the  time  of  its  delivery  to  him  until 
the  death  of  A.  L.  Hamilton,  and  in  fact  down  to  the  time  of  his  own  death, 
which  occurred  five  years  after  that  of  A.  L.  Hamilton,  and  it  is  not  claimed 
or  intimated  by  any  witness  w^ho  testified  in  the  case  that  he  or  A.  L.  Ham- 
ilton were  ever  heard  to  say  that  the  latter  had  or  owned  any  interest  in  the 
note  after  its  assignment  and  delivery  to  George  Hamilton.  It  is  further- 
more admitted  by  appellant,  because  averred  in  the  reply  filed  by  him,  that 
suit  \^nB  brought  upon  the  note  against  Palmer  &  Bowman  by  George  Ham- 
ilton, and  that  he  prosecuted  the  action  with  due  diligence,  in  his  own 
name.  Manifestly  he  either  became  the  owner  of  the  note  by  its  assignment 
■and  delivery  to  him,  or  he  held  it  as  collateral  and  in  pledge  to  indemnify 
himself,  to  the  extent  that  it  was  supposed  to  furnish  such  indemnity, 
^gaiiiBt  loss  by  reason  for  his  suretyship  for  A.  L.  Hamilton  upon  the  bunk 
note.  There  Is  much  proof  aside  from  the  circumstances  to  whioh  reference 
has  been  made  conducing  to  prove  that  he  became  the  owner  of  the  note  by 
the  assignment  and  delivery  thereof. 

The  witness,  Tenny,  testified  that  he  was  present  when  the  Palmer  & 
Bowman  note  was  assigned  by  A.  L.  Hamilton  to  George  Hamilton,  and 
that  the  son  said  to  his  father  that  he  could  take  it  in  satisfaction  of  that 
much  of  what  he  might  have  to  pay,  or  had  paid  to  Crisman,  Sawyer  &  Co. 

Everett  Ynn  Meter  testified  to  a  conversation  he  had  with  George  Hamil- 
ton in  Chicago  in  1891,  when  associated  with  him  and  appellant  Elliott  in 
a  cattle  transaction,  in  which  conversation  George  Hamilton  told  him  the 
history  of  the  Palmer  &  Bowman  note,  and  that  it  had  been  assigned  him 
by  A.  L.  Hamilton,  and  he  had  accepted  it  in  part  payment  of  the  money 
the  latter  owed  him. 

The  only  testimony  found  in  the  record  that  tends  to  contradict  the  proof 
^f  ownership  is  the  following  entry  appearing  in  the  ledger  of  A.  L.  Hamil- 
ton: 

"I  this  day  give  to  A.  L.  Hamilton,  as  shown  by  his  books  due  me,  $5,000 
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as  an  advanoement  to  him.  The  above  account  runs  back  for  a  number  ot 
years.  The  Farmers  National  Bank  of  Mt.  Sterling  judgment  againet 
George  Hamilton,  and  I  believe  also  against  A.  L.  H.  for  $6,000,  and  not  yet. 
paid,  and  the  note  of  Bowman  &  Palmer  for  about  $8,100,  date  September, 
1884,  are  neither  embraced  in  the  above  accoant.  A.  L.  H.  owes  the  Farm- 
ers National  Bank  judgment,  and  the  Bowman  &  Palmer  note  is  his.    This. 

19th  day  of  January,  1889. 

"GEORGE  HAMILTON." 

It  is  contended  by  counsel  for  appellant  that  the  foregoing  entry,  made- 
only  nine  months  before  the  death  of  A.  L.  Hamilton,  shows  that  it  was 
understood  between  George  and  A.  L.  Hamilton  that  the  title  to  the  Palmer- 
A  Bowman  note,  notwithstanding  its  assignment  and  delivery  to  George 
Hamilton,  remained  in  A.  L.  Hamilton.  It  is  shovtn  by  the  evidence  that 
the  entry  or  statement  in  question,  including  the  signature  of  George  Ham^ 
ilton,  is  In  the  handwriting  of  Mrs.  Ellen  Hamilton,  wife  of  Georgia  and 
mother  of  A.  L.  Hamilton.  As  no  witness  has  testified  that  It  was  made^ 
with  the  knowledge  of  A.  L.  Hamilton,  or  George  Hamilton,  or  by  author, 
ity  of  the  latter,  its  admissibility  as  evidence  may  well  be  questioned,  but 
conceding  for  present  purposes  that  It  should  be  entitled  to  some  weight  as 
it  appears  in  A.  L.  Hamilton's  ledger,  and  was  written  by  bis  mother,  pre- 
sumably by  direction  of  her  husband,  it  only  proves  that  the  Palmer  & 
Bowman  note  was  assigned  to  and  received  by  George  Hamilton  to  be  col- 
lected and  applied  in  payment  pro  tanto  of  the  bank  debt,  or  as  oollHtern}^ 
security  and  to  furnish  him  indemnity  against  loss  to  the  extent  of  its  face 
value  as  surety  of  A.  L.  Hamilton  on  the  bank  debt.  This  is  further  shown 
by  bis  treating  the  Palmer  &  Bowman  note  as  his  own,  and  by  hi;'  bringing 
suit  upon  it  in  his  own  name.  In  fact  after  the  date  of  the  entry  In  ques- 
tion, and  at  the  time  of  his  death,  he  was  prosecuting  in  his  own  name  in 
Virginia  an  action  against  Palmer  &  Bowman  upon  the  judgment  he  ob- 
tained in  this  State  against  them  for  the  amount  of  the  note.  It  is  likewise 
true  that  he  was  entitled  to  the  proceeds  of  the  Palmer  &  Bowman  note,  for 
It  is  admitted  that  he  paid  the  whole  of  the  bank  debt. 

Assuming,  therefore,  that  George  Hamilton  held  the  Palmer  &  Bowman 
note  as  collateral  security,  or  in  pledge  for  the  purpose  eteted,  it  was  his 
duty  as  pledgee  to  take  care  of  It,  to  realize  its  value  and  to  apply  it  to  the 
bank  debt.  As  pledgee  and  legal  title  holder  of  the  note  by  virtue  of  its 
assignment  and  delivery  to  him.  he  was  the  only  person  having  authority  to 
colleot  the  note  or  sue  upon  it,  and  in  the  absence  of  an  agreement  to  the 
contrary,  which  has  not  been  shown,  it  is  to  be  inferred  that  he,  as  holder 
of  the  note,  was  charged  with  the  duty  and  in  law  required  to  take  the 
usual  and  ordinary  steps  to  realize  on  it,  that  is  to  sue,  if  not  paid  at  the 
proper  time. 

In  Colebrook  on  Collateral  Securities,  section  117,  it  is  said,  in  discussing 
the  duties  of  the  pledgee:  **He  must  oolleot  and  apply  the  securities,  at  their 
maturity,  to  the  payment  of  the  debt,  in  the  case  of  promissory  notes  and 
bills  of  exchange,  though  sale  may  be  made  when  the  collateral  securities 
are  long  time  negotiable  bonds.'' 

In  Shindler  V.  Hayden's  Adm'r,  8  Ky.  Law  Rep.,  859,  it  is  said:  *'It  ia 
DOW  well  fettled  law  In  this  State  that  the  assignee  of  a  note  or  bond  taken 
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«iB  collateral  to  secure  another  debt  must  exercise  ordinary  diligence  In 
lijollecting  the  collateral,  and  if  he  fails  to  do  so,  he  will  be  responsible  to 
his  assignor  for  the  damage  sustained  by  reason  of  his  default."  (Nolan  t. 
€lark,  10  B.  Mon.,  241;  Banta  y.  Gurry,  8  Bush,  678;  Hays  Ss  Watkins  t. 
Wheatley  &  Co.,  7  Ky.  Law  Rep.,  663.) 

It  satisfactorily  appears  from  the  evidence  that  George  Hamilton  did  not 
use  ordinary  dUigenee  in  trying  to  collect  the  Palmer  &  Bowman  note 
Upon  the  contrary,  notwithstondin^  their  entire  solvency  when  he  received 
the  note  and  for  some  time  after  Its  maturity,  he  held  it  until  December 
12,  1888,  more  than  three  years  after  its  maturity,  before  instituting  sui^ 
upon  it  in  the  Montgomery  Court  of  Common  Pleas,  yet  in  that  time  J.  C. 
Hamilton,  by  suit,  collected  of  the  same  obligors  the  note  of  like  amount 
they  gave  him.  The  only  explanation  lound  in  the  record  of  the  long  delay 
upon  the  part  of  George  Hamilton  in  bringing  suit  on  the  note  is  furnished 
by  the  deposition  of  his  son,  W.  W.  Hamilton,  who  te^stlfled  therein  that  in 
several  conversations  with  his  father  after  the  assignment  to  him  of  the 
Palmer  &  Bowmap  note  he  said  he  considered  the  note  perfectly  good ;  that 
Palmer  was  a  nice  man,  and  he  thought  worth  half  a  million  dollars.  This 
confidence  in  Palmer,  and  his  supposed  great  wealth,  doubtless  had  the 
effect  to  produce  in  the  mind  of  George  Hamilton  such  a  feeling  of  secuii^ 
as  to  the  ability  of  Palmer  &  Bowman  to  pay  the  debt  that  it  unfortunately 
caused  him  to  delay  to  an  unwarranted  degree  its  collection,  but  the  widow 
and  children  of  A.  L.  Hamilton  should  not  be  made  the  victims  of  his  mis- 
placed confidence. 

It  is  reasonably  certain  from  the  evidence,  therefore,  that  George  Hamil- 
ton, by  the  exercise  of  ordinary  care,  could  have  collected  the  note,  and  that 
he  did  not  do  so  was  due  to  his  laches.  So  whether  he  be  regarded  as  the 
owner  or  pledgee  of  the  Palmer  &  Bowman  note  under  the  assignment  from 
A.  L.  Hamilton,  his  estate  was  liable  for  the  amount  thereof,  therefore,  the 
credit  for  that  sum  allowed  the  estate  of  A.  L.  Hamilton  by  the  report  of 
the  commissioner  and  judgment  of  the  chancellor  was  proper  unless  the 
pleas  of  estoppel  and  res  judicata  interposed  by  the  amended  petition  were  a 
bar.  ■  It  was  averred  in  the  amended  petition,  in  substance,  that  by  a  former 
judgment  of  the  Fayette  Circuit  Court,  rendered  in  the  case  of  Emma  Ham- 
ilton, &c.  V.  John  M.  Elliott,  Trustee  under  the  will  of  A.  L.  Hamilton, 
the  contest  over  the  claim  asserted  in  this  action  by  appellant  as  executor 
of  George  Hamilton  against  the  estate  of  A.  L.  Hamilton  was  settled  by 
agreement  and  adjudicated  in  favor  of  the  validity  of  the  claim,  and  that 
appellee,  Emma  V.  Hamilton,  was  a  party  to  the  agreement  in  her  own 
right  as  widow  of  .A.  L.  Hamilton  and  also  as  statutory  guardian  of  her  in- 
fant children. 

The  facts  constituting  the  alleged  estoppel  contained  in  the  amended  peti- 
tion were  specifically  denied  by  the  an&wer  of  the  appellee,  Emma  V.  Ham- 
ilton, widow  and  statutory  guardian.  The  only  competent  proof  offered  in 
suuport  of  the  pleas  of  estoppel  and  res  judicata  is  furnished  by  the 
record  of  the  former  action.  The  action  was  brought  by  Emma  V.  Hamil- 
ton in  her  own  right  and  as  statutory  guardian  of  her  children  to  procure 
the  removal  of  John  M.  Elliott  as  trustee  under  the  will  of  her  husband, 
and  to  surcharge  certain  settlements  made  by  him  In  the  Fayette  County 
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Court.  Qeorge  Hamilton  and  his  wife,  £l]en  Hamilton,  were  made  parties 
to  the  action.  Tliereafter  George  Hamilton  filed  anewer,  denying  the  state- 
ments of  the  petition,  to  the  effect  that  his  claim  ogainst  the  estate  of  A.  L. 
Hamilton  was  unjust  or  unfounded.  Qeorge  Hamilton  died  March  4,  1895, 
l)nt  no  order  of  revivor  wa9  ever  taken  against  his  executor,  J.  M.  Elliott, 
nor  was  the  executor  ever  made  a  party  to  the  action.  The  written  agree- 
ment hetween  the  parties  referred  to  was  made  October  16,  1895.  The  only 
parties  to  the  agreement  were  Emma  Hamilton,  in  her  own  right  and  as 
guardian  of  her  children,  and  John  M.  Elliott,  individually  and  as  trustee 
under  the  will  of  A.  L.  Hamilton.  In  effect  the  agreement  provided,  first, 
that  John  M.  Elliott  should  resign  of  trustee  of  A.  L.  Homilton*s  estate; 
that  the  Security  Trust  and  Safety  Vault  Co.,  of  Lexington,  should  be 
appointed  trustee  in  his  stead,  and  that  he  should  be  allowed  tlOO  com- 
pensation for  the  year  1895;  second,  that  the  contest  over  the  claims  of 
<7eorge  Hamilton  and  J.  M.  Elliott  should  be  abandoned,  and  the  exceptions 
thereto  withdrawn,  and  that  no  action  should  be  taken  by  J.  M.  Elliott,  as 
•executor  of  A.  L.  Hamilton,  to  enforce  the  claim  of  George  Hamilton's  es- 
tate against  that  of  A.  L.  Hamilton  until  the  result  of  a  cloim  in  favor  of 
the  estate  of  A.  L.  Hamilton  against  certain  porties  in  Virginia  should  be 
ascertained.  This  agreement  was  signed  by  Emma  V.  Hamilton,  in  her  own 
Tight  and  as  guardian  of  her  children,  and  by  J.  M.  Elliott,  individually 
and  as  trustee. 

The  agreement,  together  with  the  resignation  of  John  M.  Elliott  as  trus- 
tee, was  filed  in  the  case  of  Emma  V.  Hamilton  v.  J.  M.  Elliott,  Trustee, 
in  the  Fayette  Circuit  Court,  and  at  the  same  time  an  order  was  entered 
accepting  the  resignation  of  Elliott  as  trustee,  and  appointing  the  trust 
company  as  trustee  under  the  will  of  A.  L.  Hamilton.  The  order  further 
directed  a  reference  of  the  case  to  the  commissioner  to  make  final  settlement 
with  Elliott  of  his  accounts  as  trustee  under  the  will  of  A.  L.  Hamilton. 
It  does  not  appear  that  the  provisions  of  the  agreement  as  to  the  claim  of 
George  Hamilton's  estate  against  the  estate  of  A.  L.  Hamilton  was  made  a 
part  of.  or  referred  to,  in  the  judgment  of  the  court.  There  was  in  fact  no 
express  recognition  of  its  validity  in  the  wiitten  agreement,  and  one  of  the 
grounds  assigned  in  the  petition  in  the  suit  against  J.  M.  Elliott,  trustee, 
for  bis  removal  as  such  was  that  he  had  improperly  allowed  the  claim  of 
Oeorge  Hamilton.  As  the  judgment  is  silent  as  to  the  claim  of  Qeorge 
Hamilton,  and  yet  shows  the  removal  of  Elliott  as  trustee  and  the  appoint- 
ment of  his  successor,' the  inference  to  be  drawn  from  these  facts  would  be 
that  the  judgment  sustained  the  contention  of  the  plaintiff  in  that  action 
that  Elliott  as  trustee  had  improperly  allowed  the  claim  of  George  Hamil- 
ton.    The  judgment,  therefore,  does  not  support  the  plea  of  res  judicata. 

Is  the  estoppel  pleaded  by  appellant  sustained  by  the  written  agreement? 
An  examination  of  the  agreement  and  of  the  record  in  the  former  action 
iK-ill  show  that  the  question  as  to  the  ownership  of  the  Palmer  &  Bowman 
note  was  not  in  issue  in  that  case,  the  reason  of  which  is  patent.  The  action 
instituted  by  George  Homiltou  in  Virginia  against  Palmer  &  Bowman 
upon  the  judgment  obtained  upon  the  note  in  Kentucky  was  pending  at  the 
time  the  agreement  was  made,  and  it  was  doubtless  then  believed  by  the 
partlvs  that  the  claim  could   probably  be   collected,  in   which   event   the 


304  HAlilLTON'S  EX'OB  Y.  HAMILTON,  AC. 

money  would  have  been  appropriated  by  the  executor  of  the  estate  of  Geoise 
Hamilton  In  part  satisfaction  of  his  claim  against  the  estate  of  A.  K  Ham- 
ilton, which  arose  out  of  what  he  had  paid  as  surety  for  A.  L.  HamUton, 
and  If  such  had  been  the  result  this  oontroyersy  would  not  have  arlBen. 
The  real  object  of  the  agreement,  we  are  satisfied,  was  to  hold  In  abeyance 
the  claim  asserted  for  the  estate  of  George  Hamilton  until  It  could  beaictr- 
tained  whether  the  Palmer  &  Bowman  note  could  be  collected ;  if  so,  and 
A.  L.  Hamilton's  estate  received  credit  for  it,  It  would  have  been  imma- 
terial whether  the  Palmer  &  Bowman  note  became  the  property  of  Geoige 
Hamilton  by  the  assignment,  or  he  took  it  as  collateral  security  to  iDdem- 
nlfy  him  against  loss  ae  surety  for  A.  L.  Hamilton.  But  when  it  wa§  asoei- 
tained  that  the  Palmer  &  Bowman  debt  was  lost,  the  question  as  to  how  it 
was  held  by  George  Hamilton  arose  for  the  first  time,  the  contention  of  ap- 
pellees being  that  whether  he  took  it  as  owner  or  pledgee,  the  estate  of  A. 
L.  Hamilton  should  not  be  the  loser.  J.  M.  Elliott  was  not  a  party  to  the 
agreement  as  executor  of  the  will  of  George  Hamilton.  If  the  agreement 
had  provided  that  the  estate  of  A.  L.  Hamilton  should  have  credit  upoo  tbe 
claim  ol  George  Hamilton's  estate  by  the  amount  of  the  Palmer  &  Bcwmas 
note,  would  the  estate  of  the  latter,  or  his  executor,  been  bound  thereliTP 
Undoubtedly  not.  If  the  agreement  was  not  binding  upon  appellank  as 
executor  of  the  will  of  George  Hamilton  with  respect  to  a  matter  Id  which 
the  widow  and  children  of  A.  L.  Hamilton  were  interested,  how  coDld  it 
operate  as  an  estoppel  against  them  or  the  estate  of  A.  L.  Hamilton? 

We  are  of  opinion  that  the  pleas  of  estoppel  and  res  judicata  were  properly 
overruled  by  the  chancellor,  and  as  his  conclusions  In  all  respects  seem  10 
be  supported  by  the  weight  of  the  evidence,  the  judgment  Is  affirmed. 

Judge  O' Bear  not  sitting.  ^    .  ^   .     _. -• 
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ILLINOIS  CENTRAL  R.  R.  CO.  v.  KEEBLER. 
(Filed  February  15,  1906— Not  to  be  reported. ) 

1.  Master  and  servant — Unsafe  place  to  work— Damages — Veidict — Where 
a  servant  of  a  railroad  company  was  put  to  work  in  a  building  where  the- 
floor  bad   been  removed,  leaving  nothing   but  the  '^sleepers"  on  which   to 
stand  and  do  the  work,  and   in  doing  which   he  was  compelled   to  turn  a 
heavy  boiler  plate  without  assistance,  and   in  doing   so  he  slipped  off  the- 
sleeper  and  was  ruptured,  a  verdict  for  11,250  damages  will  not  be  disturbed.. 

2.  Obvious  danger— Knowledge  of  servant— Question  for  jury— The  ques- 
tion whether  the  danger  in  doing  the  work  was  so  obvious  to  the  servant 
that  none  but  a  reckless  person  would  have  undertaken  it,  having  been  sub- 
mitted to  the  jury  under  proper  instructions,  their  finding  in  favor  of  the 
plaintiff  is  conclusive. 

3.  Release  of  claim— Consideration — Fraud  in  procuring— Where  a  servant 
of  a  railroad  company  was  injured  in  being  required  to  work  in  a  danger- 
ous place,  and  after  his  recovery  was  induced  to  sign  a  release  of  his  claim 
for  damages  in  consideration  of  11  and  a  promise  of  continued  employment 
by  the  company,  and  was  discharged  the  next  day,  the  fact  as  to  whether 
the  release  was  obtained  by  fraud  and  without  consideration  was  a  question 
for  the  jury  under  proper  instructions  of  the  court. 

Wheeler,  Hughes  &  Berry,  J.  M.  Dickinson  and  Plrtle  &  Trabue  for  ap- 
pellant. 

Hendrick  &  Miller  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  McCracken  (yircuit  Court  fortl,260.^ 
The  substance  of  the  facts  as  they  appear  in  the  record  are  as  follows :  Ap- 
pellee was  engaged  as  a  machinists'  helper  in  the  shops  of  the  appellant  at 

vol.  27— ?0 
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Paducah,  Ey.  Id  the  month  of  March.  1903,  the  foreman  In  charge  of  the 
shops  directed  him  to  lea^e  the  place  where  he  was  working  as  a  helper  and 
go  to  a  machine  in  another  port  of  the  shop,  known  as  a  drilling  machine, 
used  in  boring  holes  in  boiler  plates.  When  appellee  went  to  this  machine 
he  found  that  the  floor  in  front  of  and  partly  around  it  had  been  removed, 
leaving  nothing  but  the  sleepers  exposed,  which  were  about  twelve  inches 
in  width  by  four  inches  across,  and  about  two  feet  apart,  upon  which  he 
was  required  to  stand  to  perform  his  work.  He  went  to  the  foreman  and 
explained  the  situation,  and  was  directed  by  him  to  go  to  workaud  work  up 
some  light  material;  that  he  would  send  him  assistance  in  drilling  a  couple 
of  boiler  plates,  each  weighing  about  400  pounds.  Appellant  performed  this 
light  work  and  two  assistants  were  sent  him,  Yiho  remained  until  he  had 
completed  one  and  had  the  other  on  the  machine  and  a  "wooden  horse," 
when  these  assistants  were  sent  to  another  portion  of  the  shop  by  the  fonuer. 
Appellee,  without  assist^ince,  drilled  the  holes  alonff  one  side  of  this  boiler 
plate.  It  then  became  necessary  to  turn  the  plate  around  to  drill  holes  in 
the  other  side,  and  he  went  to  the  foreman  and  told  him  that  he  needed 
assistance  for  this  purpose.  The  foreman  told  him  to  go  ahead  and  perform 
the  labor;  that  he  was  in  a  hurry  to  have  that  work  completed,  and  that  the 
assistants  were  busy  in  another  part  of  the  shop  at  that  time. 

Appellee  testified  that  he  then  believed  he  was  able  to  turn  this  plate,  by 
exercising  care,  and  he  undertook  to  do  so  under  the  direction  of  the  fore- 
man, and  while  attempting  it,  with  one  end  of  the  plate  upon  his  shoulder, 
one  of  his  feet  slipped  oft  of  a  sleeper,  he  fell  astride  the  wooden  horse,  the 
boiler  plate  slipped  down  upon  and  severely  injured  him  by  producing  per- 
manent hernia.  He  was  sent  to  appellant's  hospital  and  remained  there 
until  the  20tb  of  April,  when,  believing  he  was  able  to  resume  his  labor,  he 
returned  to  the  shops.  Before  being  permitted  to  work  he  was  sent  to  one 
of  the  officials  in  charge  of  the  shops  and  required  to  sign  a  writing,  the 
terms  of  which  released  the  appellant  of  all  liability  for  this  injury,  and  as 
well  as  all  others  he  may  have  received  while  in  its  employment.  The  re- 
cited consideration  was  one  dollar,  and  the  further  consideration,  proven 
without  contradiction,  that  he  was  to  have  continuous  employment  in  the 
service  of  appellant.  It  was  also  proven,  without  contradiction,  that  appel- 
lant required  its  employes  to  sign  such  a  release  after  receiving  injuries 
before  they  were  allowed  to  resume  work  for  it.  This  release  was  signed  on 
the  20th  of  April,  but  it  bears  date  the  4th  of  April.  On  the  next  morning 
after  appellee  signed  this  writing  he  was  discharged  by  the  foreman  of  the 
shops  for  the  alleged  reason  that  It  had  been  reported  to  him  that  appellee 
bad  been  bringing  beer  upon  the  premises  and  drinking  it  there.  This  ap- 
pellee denied  at  the  time.  He  testified,  and  was  not  contradicted,  that  he 
had  never  drunk  any  beer  or  other  liquors  in  the  shops  or  on  the  premises, 
and  had  never  brought  any  there  except  upon  one  occasion,  which  was  some 
time  belore  the  signing  of  this  release,  and  then  he  was  given  some  money 
by  the  machinist  in  the  shop  under  whom  he  was  working,  who  told  him 
to  go  and  bring  a  bottle  of  beer,  which  he  did;  that  he  did  not  drink  any  of 
It  himself. 

Appellant  asks  a  reversal  of  this  judgment  because,  as  it  claims,  appellee's 
testimony  showed  that  his  injuries  were  the  result  of  his  own  negligence; 
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4bat  the  danger  to  appellee,  iDoldent  to  the  performance  of  the  labor  at^that 
place,  WAS  obvious,  and  in  undertaking  the  performance  of  it  he  assumed 
the  risk;  also  that  this  written  release  signed  bj  the  appellee  was  a  bar 
to  bis  right  of  recovery.  It  is  well  settled  that  if  bj  reason  of  defects  in 
the  machinery,  appliances  or  place  the  employer  is  aware  of  the  danger  in- 
-cident  to  the  work  to  be  performed  under  the  circumstances,  and  notwith- 
utanding  this  he  directs  the  employe  to  perform  the  labor,  tb6  employer 
takes  the  risk,  although  the  employe  knew  of  the  danger,  unless  the  danger 
is  so  obvious  and  the  probable  injury  sn  imminent  that  a  reasonably  pru« 
^ent  person  would  not  have  undertaken  it  under  the  circumstances.  (Lasch 
T.  Stratton,  101  Ky.,  672;  Wake  &  Co.  v.  Price,  2d  Ky.  Law  Rep.,  696; 
I.  G.  B.  R.  Co.  V.  Langhan,  25  Ky.  Law  Rep.,  500.) 

The  question  as  to  whether  or  not  the  danger  in  performing  this  work 
was  so  obvious  and  the  probable  injury  so  imminent  that  none  but  a  reck- 
less person  would  have  undertaken  it  under  the  circumstances  was  sub- 
mitted to  the  jury  under  proper  instructions,  and  the  jury  found  in  favor 
-of  appellee.  The  jury,  under  instructions  not  piejudicial  to  appellant, 
found  that  the  release  referred  to  was  obtained  by  fraud  and  without  any 
consideration,  and  we  are  of  the  opinion  that  the  evidence  sustains  their 
Yerdict,  as  the  reason  for  his  discharge,  if  there  was  any,  existed  prior  to 
the  time  his  signature  was  obtained,  and  it  is  evident  appellant  intended  to 
•discharge  him  at  the  time  he  signed  this  release.  Under  the  circumstances 
-of  this  case  the  one  dollar  paid  him  in  consideration  of  a  substantial  injury 
WHS  in  fact  no  consideration.  The  real  consideration  which  induced  appel- 
lee to  sign  it  was  the  expectation  of  continuous  employment,  and  that  failed. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed,  with  damages. 


SQUIRES,  Ac.  V.  O'MALLEY. 
(Filed  February  17,  1905— Not  to  be  reported.) 

1.  Land— Written  contract— Creating  equitable  trust— S.,  who  was  a 
"Widower  without  children,  but  had  reared  a  foster  daughter  who  married 
O.,  induced  O.  to  give  up  his  trade  and  move  to  S.'s  farm  under  a  written 
ooDtract  stipulating  that  O.  was  to  cultivate  and  control  the  farm,  pay  the 
taxes,  and  have  all  the  proceeds  thereof,  with  the  right  to  sell  it,  and  have 
4ill  the  proceeds  of  the  sale  in  excess  of  14,000,  which  S.  reserved  to  himself. 
Held— That  under  the  contract  S.  held  the  legal  title  to  the  laud  in  trust 
for  O.  after  paying  himself  $4,000  out  of  it. 

8.  Sale  of  land— Reinvestment  of  proceeds— Parol  agreement— After  mak- 
ing some  improvements  O.  sold  the  farm  for  $5,500,  with  the  consent  of  S., 
who  made  the  deed,  and  invested  the  proceeds  in  a  Kansas  fann,  which  he 
•afterwaids  sold  and  Invested  the  proceeds  in  another  Kentucky  farm,  in 
both  of  which  farms  the  legal  title  was  taken  to  S.  Held— That  this  did 
not  destroy  or  annul  the  original  equitable  trust  between  the  parties,  the 
-oral  agreement  for  the  two  last  trades  being  nothing  more  than  a  recog- 
nition of  the  trust  created  by  the  original  written  contract.  The  trust  fol- 
lowed the  property,  and  may  be  enforced  as  long  as  the  subject  of  the  trust 
•can  be  traced  and  identified. 

8.  Abandonment  of  farm— Devise  by  S.— Recognition  of  trust— The  fact 
that  O.  before  the  death  of  S.  procured  a  divorce  from  his  wife,  by  her  fault, 
-and  left  the  farm  and  went  back  to  his  former  trade,  was  not  an  abandon- 


308  SQUIBES,  dO.  V.  o'malley. 

xnent  of  his  equitable  trust  in  the  property,  aud  the  further  fnot  that  on  thfr 
death  of  S.  he  by  his  will  devised  the  divorced  wife  of  O.  |4«000,  and  made* 
no  other  devise  except  1300  for  tombstones,  was  a  recognition  of  his  obliga- 
tion to  O.  under  the  original  contract. 

4.  Sale  of  last  farm  by  S.  before  his  death— S.  contracted  to  sell  the  last  farm' 
to  G.  for  $7,000,  on  which  C.  paid  $411  to  S.  In  an  action  by  O.  to  recover  the- 
proceeds  of  this  sale  in  excess  of  $4,000,  Held— That  te  was  entitled  to  re- 
cover the  excess  of  the  purchase  money  over  $4,000,  less  $111  paid  to  S. 

A.  E.  Cole  &  Son,  Owens  &  Burroughs  and  Hazelrigg  &  Chenault  for  ap-> 
pellants. 

W.  D.  Cochran  and  E.  L.  Worthington  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

W.  H.  Squires  died  in  Nicholas  county,  Kentucky,  in  January,  1000,  mt 
about  seventy  years  of  ag'e.  He  was  a  widower,  and  childless,  but  had 
reared,  without  adopting  her,  one  Mary  Lulie  Sims,  who  went  by  the  name 
of  Mary  Lulie  Squires.  She  continued  to  live  with  her  benefactor  after  the- 
death  of  his  wife  and  until  her  own  marriage  with  the  appellee,  Patrick 
O'Malley. 

W.  H.  Squires  left  a  will   by  which,  after  providing  for  the  payment  of 
his  debts  and  funeral  expenses  and  the  erection  of  a  monument  for  himself 
and  wife,  to  cost  not  exceeding  $300,  he  gave  $4,000  to  Mary  Lulie  O'Malley. 
The  will  made  no  disposition  of  any  other  property  of  the  testator,  and  it  is 
contended  by  appellee  that  he  had  no  other  property.     The  marriage  of  ap« 
pellee  and  Mary  Lulie  Squires  occurred  in  October,  1887,  at  which  time  W. 
H.  Squires  owned  a  farm  .of  100  acres  in  Nicholas  county,  about  two  mllea 
south  of  Carlisle,  worth  about  $4,000,  on  which  he  lived.    The  appellee  at 
the  time  of  his  marriage  lived  in  Carlisle,  where  he  was  conducting  a  profit^ 
able  busiueiis  as  a  blacksmith,  and  his  wife,  after  ttie  marriage,  as  a  matter 
of  course,  took  up  her  residence  with   him   in  Carlisle,  which   left  W.  H. 
Squires  unprovided  with  a  housekeeper,  and   alone  on  his  farm.     He  soon 
began  to  importune  the  appellee,  Patrick  O'Malley,  and  his  wife   to  live- 
with   him  upon  his  farm,  which  the  former   at  least   seemed  reluctant  to 
do,  but  Squires  assured  him  that  if  he  would  live  with  him  on  the  farm  a 
take  charge  of   it  he  would  give  him  all  he  could  make  on  it;  that  the  farm 
was  worth  $4,000,  and  appellee  could  also  have  all  over  $4,000  he  could  make 
out  of    it  by  improving,  trading  or  selling  it.    Appellee  finally  accepted  the 
offer  of  Squires,  and  upon  the  terms  indicated  abandoned  his  blacksmith 
shop  and  business,  and  removed  his  family  to  the  farm   and  residence  of 
Squires,  but  before  doing  so   he  and   Squires  entered  into  the  following 
written  agreement: 

*' Articles  of  agreement  made  and  entered  into  this  22d  day  of  February, 
1888,  between  W.  H.  Squires  of  the  first  part,  and  Patrick  O'Malley  of  the 
second  part:  That  the  party  of  the  first  part  agrees  to  give  the  party  of  the 
second  part  full  control  of  his  farm,  which  contains  about  100  acres,  thia 
farm  located  about  two  miles  south  of  Carlisle,  in  Nicholas  county,  Ken- 
tucky, and  valued  at  about  $4,000.  The  jmrty  of  the  first  part  further  agrees 
that  whatever  Improvements  that  the  party  of  the  second  part  puts  on  said 
land  shall  be  his.    The  party  of  the  first  part  further  agrees  that  if  the 
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l>art7  ot  tbe  Eeoond  part  wants  to  trade  or  aell  said  land  to  a  better  ad^an- 

tage,  he  is  at  liberty  to  do  so,  the  party  of  the  first  part  reserving  in  any 

trade  that  may  be  made  the  amount  of  land  or  money  above  mentioned.    In 

«a8e  either  party  becomes  dissatisfied   the  party  of  the  first  part  agrees  to 

tnrn  over  all  the  property  except  |4»000,  or  its  equivalent,  to  the  party  of  the 

fieoond  part.    The  party  of  the  second  part,  or  his  estate,  is  responsible  for 

taxes,  or  any  other  necessary  debt  made  by  him,  and  it  is  further  agreed  by 

both  parties  that  neither  of  them  ie  to  go  any  one's  security  unless  agreed 

to  by  both  parties.    The  party  of  the  first  part  reserves  his  horse,  bridle  and 

saddle.    The  party  of  the  second  part  is  at  liberty  to  cultivate  said  land  to 

the  best  advantage  that  he  may  deem  proper. 

"W.  H.  SQUIRES, 

"P.  O'MALLEY." 

After  going  upon  the  farm  of  Squires  appellee  took  charge  of  it,  his  wife 
Iceeping  the  bouse  and  Squires  living  vvith  them- as  one  of  tbe  family.  Por- 
tions of  the  farm  were  rented  by  appellee,  and  the  rents  collected  by  him; 
he  paid  all  taxes  on  the  land,  erected  a  barn,  crib  and  probably  other  build- 
ings thereon,  and  otherwise  improved  the  farm,  thereby  considerably  en- 
hancing its  value.  Under  the  right  given  him  by  the  written  contract  he, 
In  1892,  sold  the  farm  for  $6,500;  the  sale  was  approved  by  Squires,  who  duly 
executed  a  deed  conveying  it  to  the  purchaser.  A  ppellee  and  Squires  took 
#4,660  of  the  money  realized  for  the  Nicholas  county  farm,  and  re-invested 
it  in  a  farm  in  Kansas,  the  title  to  which  was  taken  to  W.  H.  Squires,  to 
he  held  by  him,  as  claimed  by  appellee,  under  the  same  agreement  as  was 
the  Nicholas  county  farm.  Appellee,  his  wife  and  children,  and  W.  H. 
Squires,  went  to  Kansas  to  reside,  and  the  Kansas  farm  was  controlled  and 
managed  by  appellee  just  as  he  had  managed  the  Nicholas  county  farm. 

In  October,  1895,  the  Kansas  farm  was  exchanged  by  appellee  for  a  farm 
In  Mason  county,  Kentucky,  of  265  acres,  and  appellee,  his  family  and  W. 
H.  Squires  then  returned  to  Kentucky,  and  to  the  Mason  county  farm,  the 
title  to  which  was  taken,  as  in  the  case  of  the  Kansas  farm,  in  the  name  of 
W.  H.  Squires,  but,  as  claimed  by  appellee,  under  the  same  agreement  and 
understanding  between  Squires  and  himself  that  their  respective  rights 
therein  should  be  the  same  as  in  the  other  farms.  The  entire  trade,  with 
reference  to  the  Mason  county  farm,  as  in  the  case  of  the  sale  of  the  Nich- 
olas county  farm  and  the  purchase  of  that  in  Kansas,  was  conducted  by  ap- 
pellee alone,  W.  H.  Squires  having  nothioK  to  do  with  it  except  to  execute 
the  deed  conveying  the  Kansas  land,  and  to  give  his  note  for  the  difference 
l>etween  the  value  of  the  Kansas  land  and  the  price  agreed  to  be  paid  for  the 
Mason  county  farm,  which  was  |1,4U0.  After  the  purchase  of  the  Mason 
county  farm  appellee  assumed  and  exercised  absolute  control  of  it,  as  he 
had  of  tbe  Nicholas  county  and  Kansas  farms,  and  W.  H.  Squires  continued 
to  live  with  him  as  a  member  of  his  family.  In  other  words,  the  same  rela- 
tions between  them  continued  until  domestic  trouble  arose  between  appellee 
and  his  wife  some  time  in  the  year  1899,  for  which  she  was  wholly  to  blame, 
and  by  reason  of  which  a  separation  occurred,  and  he  left  their  home  and 
tbe  farm  and  went  to  Oklahoma,  but  soon  returned,  and  took  up  his  resi- 
dence in  Carlisle,  his  former  home,  where  he  resumed  his  old  trade  as  a 
Ji)laoksmith.    Later  he  and  his  wife  were  divorced  by   judgment  of  the 
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Nicholas  Circuit  Court,  which  Judgment  gave  him  the  sole  custody  of  thelir 
fiTe  children. 

Notwithstanding  the  domestic  infelicities  of  appellee  and  his  wife,  and. 
the  consequent  divorce  proceedings,  no  disturbance  seems  to  have  resulted 
to  the  agreeable  relations  that  had  long  existed  between  him  and  her  foster- 
parent,  W.  H.  Squires.    They  remained  friends  until  the  death  of  Squires, 
which  occurred  very  soon  after  the  separation  of  appellee  and  his  wife. 

This  action  was  instituted  by  appellee  soon  after  the  death  of  W.  H.  Squires- 
to  enforce  his  rights  under  the  contract  of  Febi*uary  82,  1888,  and  t-o  recover- 
his  interest  in  the  Mason  county  land  by  the  sale  of  the  whole  and  the  pay- 
ment to  him  of  the  proceeds  in  excess  of  the  $4,000  reserved  to  W.  H.  Squires, 
under  the  contract  between  them,  and  which,  under  the  provisions  of  his- 
will,  should  be  applied   in  discharge  of  the  legacy  to  Maiy  L.  O'Malley. 
The  executor  of  W.  H.  Squires*  will,  his  heirs  at  law  and  Mary  L.  O'Malley 
were  made  parties  defendant  to  the  action,  all  of  whom,  except  Mary  L. 
O'Malley,  made  defense  to  appellee's  claim.     By  amended  petition  the  oourt 
was  advised  that  one  Joslah  Coons  had  some  sort  of  claim  to  the  land  under 
an  alleged  purchase  from  W.  H.  Squires,  and  he  was  also  made  a  party. 
The  answer  of  Coons  disclosed  the  fact  that  he  had  shortly  before  the  death 
of  W.  H.  Squires  purchased  of  him  the  land  at  the  price  of  17,000;  for  |1,60(V 
of  this  sum  he  gave  his  note,  to  be  paid  March   1,  1900,  and  when  paid 
Squires  was  to  make  him  a  deed  to  the  land,  upon  the  execution  and  deliv- 
ery of  which  Coons  was  to  execute  his  note  for  16,600,  the  remainder  of  the- 
consideration,  payable  five  years  after  date,  with  6  per  cent,  interest  from 
date,  payable  annually,  the  payment  of  the  note  to  be  secured  by  a  lien  upon 
the  land  retained  In  the'deed.    A  title  bond  signed  by  W.  H.  Squires  con- 
taining the  terms  of  the  sale  as  set  forth   in   the  answer  was  delivered  to- 
Coons  at  the  time  of  his  purchase  of  the  land,  and  this  bond  is  filed  with 
and  made  a  part  of  the  answer.    The  answer  also  averred  a  part  perform- 
ance of  the  contract,  in  that  1411  of  the  11,600  note  was  paid  by  him  prior  to 
the  death  of  Squires,  and  before  the  maturity  of  the  note,  and   that  the- 
death  of  the  latter  had  presented  a  further  performance  of  the  contract,  but 
that  he  was  able  and  ready  to  pay  the  balance  of  the  11,600  note  at  onoe,  and 
would,  upon  the  execution  of  a  deed  by  the  proper  parties  conveying  him. 
the  land,  execute  the  note  for  the  remaining  $6,600  of  the  consideration  as 
of  the  date  and  upon  the  terms  stipulated  by  the  title  bond. 

By  the  judgment  rendered  in  the  court  below  appellee's  claim  was  sus- 
tained, but  a  sale  of  the  land  refused  on  account  of  the  executory  contract 
under  which  it  was  purchased  of  W.  H.  Squires  by  Coons.  The  judgment,, 
however,  recites  that:  '^Inasmuch  as  said  Coons  made  said  contrast  in  good: 
faith,  and  is  claiming  a  right  to  said  land  under  it,  the  oourt  is  of  opinion 
that  he  is  entitled  to  have  said  laud  conveyed  him,  provided  he  oomplie» 
with  the  terms  of  said  contract  on  or  before  April  1,  1908,  and  that  the  pur- 
chase money  for  said  land  should  be  paid  as  follows:  Four  thousand  of  it, 
less  the  $411  paid  to  said  Squires  in  his  lifetime,  to  his  executor,  Turley  M. 
Squires,  and  the  balance  to  plaintiff." 

The  judgment  then  speoltically  enforced  the  contract  made  between  Joslah 
Coons  and  W.  H.  Squires,  by  ordering  Coons,  on  or  before  the  first  day  of 
the  next  term  of  the  court,  when  the  deed  should  be  made  to  him  by  thot 
oommissioner,  to  pay  the  master  oommlssioner  $1,068.60  (being  $1,600  and  in- 
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tereflt,  less  1411.60  that  the  title  bond  from  W.  H.  Squires  provided  should  be 
paid  March  1,  1900),  and  to  ezecnte  his  promissory  note  for  the  sum  of 
$6,600,  with  6  per  cent.  Interest  from  Maroh  1,  1000,  payable  annually.  This 
note  to  be  secnired  by  Hen  retained  In  the  deed  from  the  commissioner.  The 
judgment  further  directs  the  master  commissioner  to  collect  the  $6,600  note 
when  due,  and  to  apply  the  entire  proceeds  of  the  land  received  of  Goons  as 
above  stated.  The  executor  and  heirs  at  law  of  W.  H.  Squires  excepted  to 
so  much  of  the  judgment  as  allowed  api)ellee  any  part  of  the  proceeds  of  the 
land,  and  appellee  excepted  to  so  much  of  the  judgment  as  enforced  the  con- 
tract between  W.  H.  Squires  an  J  Coons.  An  ap]>eal  was  prayed  by  all  the 
parties  excepting  to  the  judgment,  but  appellee  does  not  now  appear  to  be 
dissatisfied  with  the  judgment. 

The  question  that  first  presents  itself  is,  what  effecfc  should  be  given  the 
written  contract  of  February  82r  1988,  between  appellee  and  W.  H.  Squires? 
It  undoubtedly  gave  appellee  the  exclusive  possession  and  contiol  of  the 
Klcohlas  county  farm,  the  right  to  cultivate  It  as  he  chose,  and  to  appro- 
priate to  his  own  use  the  profits  resulting  from  such  control  and  cultivation. 
It  gave  him  the  right  to  rent  it  and  retain  the  rents;  to  put  whatever  Im- 
provement upon  the  land  he  thought  proper,  and  made  him  the  absolute 
owner  of  such  Improvements.  It  also  made  him  responsible  for  all  taxes 
that  might  be  assessed  against  the  land,  and  gave  him  the  right  to  trade  or 
sell  It  when,  or  to  whom,  he  pleased,  and  at  whatever  price  he  chose,  except 
that  he  could  not  sell  it  for  less  than  $4,000  in  money,  or  trade  or  exchange 
it  for  other  land  of  less  value  than  $40,000,  as  W.  U.  Squires  was  to  have 
that  sum  in  money  or  land  In  the  event  of  appellee's  disposing  of  It. 

If  at  any  time  during  his  occupancy  of  the  Nicholas  county  land  appellee 
or  W.  H.  Squires  had  become  dissatisfied  with  the  arrangement  existing 
between  them,  the  contract  would  have  compelled  W.  H.  Squires  to  *'turn 
over*'  to  appellee  all  proi>erty  on  or  belonging  to  the  farm,  and  to  pay  him 
the  value  of  the  faim  in  excess  of  $4,000,  or  its  equivalent.  Manifestly  the 
contract  gave  to  appellee  an  equitable  claim  to  the  land,  and  took  away 
from  Squires  all  his  rights  therein  except  the  naked  legal  title,  and  a  claim 
thereon  for  $4,000.  Or,  to  put  it  in  other  words,  after  the  contract  was 
made  W.  H.  Squires  held  the  legal  title  in  trust  for  appellee  after  paying 
himself  $4,000  out  of  it. 

It  is  contended  by  counsel  for  appellants  that  the  written  contract  applies 
alone  to  the  Nicholas  county  farm,  and  that  the  contract  by  which  appellee 
was  to  have  the  same  right  to  the  Kansas  and  Mason  county  farms  was  in 
parol,  and,  therefore,  Invalid  under  the  statute  of  frauds;  and  though 
Squires  held  the  legal  title  to  the  first  farm  in  trust  for  appellee  to  the  ex- 
tent provided  In  the  written  contract,  that  the  parol  trust  as  to  the  last  two 
farms  was  a  resulting  trust,  which,  under  the  Kentucky  Statutes,  can  not 
be  enforced.  Trusts  by  operation  of  law,  more  generally  known  as  oon- 
Btructlve  trusts,  have  been  established  by  parol  agreement  in  numerous 
oases  in  Kentucky.  (Sweet  v.  Stevens,  88  Ky.  Law  Bep.,  407;  Williams  ▼. 
Williams,  8  Bush,  941;  Caldwell  v.  Caldwell,  7  Bush,  616;  Pendleton  v. 
Patrick,  28  Ky.  Law  Bep.,  878;  Green  v.  Ball,  4  Bush,  691.) 

We  find  the  law  on  this  subject  well  stated  in  Crutcher  v.  Muir,  90  Ky., 
144:  "There  is  a  marked  distinction  between  a  legal  title  to  real  estate  ac- 
quired under  circumstances  that  make  a  trust  upon  the  holder  in  favor  of  a 
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person  other  than  the  Immediate  grantor  and  that  conveyed  by  an  absolute 
tleed  from  the  vendor  to  purchaser.  An  action  for  equitable  relief  may  be 
l)roiight  and  maintained  in  the  first-mentioned  case  without  either  charging 
>a  person  upon  a  contract  for  the  sale  of  real  estate,  or  contradicting  or  vary- 
'.ing  the  terms  of  a  deed  under  which  the  legal  title  is  held,  though  the  result 
^may  be  to  change  a  conveyance,  absolute  on  Its  face,  into  a  mortgage  or 
^eed  of  trust,  or  divest  the  holder  of  a  title  altogether.  Consequently  an 
•uigreement  upon  which  claim  for  relief  is  in  such  case  founded  may,  though 
'^not  in  writing,  exist,  and  be  enforced,  without  violation  of  the  statute  re- 
ferred to,  and  be  established  by  parol,  notwithstanding  the  general  rule  of 
evidence  mentioned." 

A  limitation  was  placed  upon  this  doctrine  in  Sherley  v.  Sherley,  91  Ey., 
-512,  which  is  that  a  court  of  equity  will  not  enforce  a  parol  voluntary  trust, 
^hat  is,  a  trust  created  by  parol  agreement,  without  valuable  consideration. 

In  the  case  at  bar  the  agreement  by  which  the  trust  was  created  was  not 
voluntary,  but  based  upon  a  valuable  consideration,  viz.,  the  moving  of 
-appellee  to  the  Nicholas  county,  Kansas  and  Mason  county  farms,  the  taking 
-care  of  and  paying  the  taxes  on  them,  and  furnishing  W.  H.  Squires  with  a 
home  and. home  comforts.  But,  independently  of  this  question,  we  think 
the  trust  sought  to  be  enforced  in  this  case  is  not  one  created  by  parol  agree- 
ment. It  is  an  express  trust,  and  was  given  being  by  the  original  written 
agreement.  That  agreement  was  nob  a  contract  for  the  sale  of  land  that 
•Qould  be  embraced  by  our  statute,  which  provides  that  no  action  can  be 
brought  "upon  any  contract  for  the  sale  of  real  estate"  unless  the  contract  be 
4n  writing;  it  was  rather  a  trust  in  land,  or  an  equitable  right  in  land,  which 
was  created  by  the  written  agreement.  By  the  agreement  appellee  was  given 
^he  right  to  sell  the  farm  or  trade  it.  When  sold  or  traded  by  him  Squires 
'was  bound  to  convey  the  legal  title  which  he  held  to  the  purchaser,  but 
"Was  entitled  to  receive  in  land  or  money  14,000  in  any  trade  that  should  be 
made.  So  if  the  farm  was  exchanged  for  another,  or  its  proceeds  invested 
in  another  under  the  contract.  Squires  was  to  have  |4,C00  in  that  other 
farm,  and  appellee  the  balance  in  that  other  farm.  In  other  words,  by  the 
•terms  of  the  contract,  fairly  construed,  it  was  the  evident  intention  of  the 
-parties  that  in  case  the  Nicholas  county  farm  was  sold  and  the  money  re- 
invested in  another  farm,  then  the  rights  of  the  parties  should  be  the  same 
as  if  one  farm  was  traded  for  the  other,  with  or  without  boot.  So  the  trust 
-^s  to  the  Kansas  and  Mason  county  farms  should  be  treated  as  the  trust 
created  by  the  written  agreement,  and  the  oral  agreements  subsequently 
made  amounted  to  no  more  than  a  recognition  of  the  trust  created  by  the 
'Writing. 

If  one  should  convey  to  a  trustee  land  to  be  held  in  trust  for  his  son,  with 

power  to  the  son  to  sell  it  and  cause  the  trustee  to  convey  it,  and  re-invest 

'the  proceeds,  or  permit  him  to  do  so,  as  often  as  he  thought  proper,  and  the 

land  thus  conveyed  should  be  sold  by  the  son,  conveyed  by  the  trustee,  and 

'the  proceeds  invested  in  other  land,  and  that  in  turn  exchanged  for  yet 

•another  tract,  the  legal  title  to  each  trust  successively  all  the  time  xemaln- 

Ing  in  the  trustee  without  any  other  written  evidence  of  the  trust  than  what 

was  expressed  in  the  first  deed,  the  one  from  the  father,  what  is  it  that 

^ives  the  son  an  equitable  right  in  the  property  in  which  the  trust  fond 
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'was  last  iDTested?  Manifestly  it  is  the  same  inscmment  that  oreated  the 
trust  in  the  flrst  place.  The  trust  simply  follows  the  property,  and  may  be 
enforced  as  long  as  the  subject  of  the  trust  can  be  traced  and  identified. 

In  this  case  the  proof  is  concIusiTe  of  the  fact  that  W.  H.  Squires  never 
claimed  to  have  an  interest  in  the  Kansas  and  Mason  county  farm,  in  excess 
of  the  $4,000,  and  that  he  to  the  last  recognized  appellee  as  entitled  to  an 
Interest  in  the  several  farms  to  the  extent  of  their  value  in  excess  of  $4,000. 
The  recognition  of  appellee's  right  and  interest  is  also  manifested  by  the 
will  of  W.  H.  Squires,  for  though  it  was  known  to  him  that  the  Mason 
county  farm  was  worth  $3,000  in  excess  of  his  interest,  he  by  his  will  only 
disposed  of  his  own  interest,  the  $4,000,  by  bequeathing  it  to  appellee's  err- 
ing wife.  We,  therefore,  conclude  that  there  was  no  error  in  the  judgment 
of  the  lower  court.  We  think  the  action  was  properly  brought  in  the  Mason 
Circuit  Court,  as  it  sought  to  recover  an  interest  in  real  estate  claimed  by 
appellee.    The  venue  of  the  action  is  fixed  by  section  62,  Civil  Code. 

Judgment  affirmed. 


GRIFFIN'S  ADM'R  v,  EQUITABLE  ASSURANCE  SOCIETY,  &c. 

(Filed  February  15,  1906.) 

1.  Life  insurance — Policy  to  creditors— Fraud  on  company— Payment  by 
company— Liability  to  adniinlstrator  of  insured — Where  policies  of  insur- 
ance were  taken  out  on  the  life  of  the  insured  by  persons  claiming  to  be  his 
creditors  and  who  paid,  the  premiums,  and  on  the  death  of  the  insured  the 
X>olicies  were  paid  by  the  company  to  the  beneficiaries  named  therein  under 
the  belief  that  they  were  in  fact  creditors  of  the  insured,  the  company  is  not 
liable  to  the  administrator  of  the  insured  for  the  sums  so  paid,  although 
the  parties  to  whom  the  money  was  paid  were  not  in  fact  creditors  of,  and 
had  no  insurable  interest  in,  the  life  of  the  insured. 

d.  Gambling  scheme— Where  the  beneficiaries  named  in  a  life  insurance 
policy  were  not  in  fact  creditors  of  the  insured  and  procured  the  policiee  by 
falsely  representing  themselves  to  be  such  creditors,  the  transaction  was  n 
speculation  upon  the  hazard  of  a  human  life,  and  a  gambling  scheme,  and 
the  policies  are  void  as  against  public  policy,  and  no  cause  of  action  can  be 
maintained  on  them  by  the  administrator  of  the  insured. 

8.  Consent  of  insured— Void  policy— Payment  of  premium  in  good  faith— 
Where  an  insurance  policy  is  taken  out  upon  the  life  of  another  without  his 
consent  or  knowledge  it  is  void,  but  in  such  case,  where  one  in  good  faith 
paid  the  premium  on  such  a  policy,  he  would  be  entitled  to  recover  the  pre- 
miums so  paid. 

W.  D.  0*Neal,  Jr.,  and  H.  C.  Sullivan  for  appellant. 

Humphrey,  Hlnes  &  Humphrey  for  appellees. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  Equitable  Life  Assurance  Society,  issued  two  policies  of  life 
insurance  upon  the  life  of  Moiris  Griffin,  one  for  $9,600,  of  date  May  19, 
1898,  payable  to  the  firm  of  Howe  &  Johnson,  the  premium  on  which  was 
$266,  payable  each  year  during  the  continuance  of  the  contract.  The  other 
policy  was  for  $7,000,  of  date  June  84,  1893,  payable  to  J.  Gano  Johnson,  in 
consideration  of  an  annual  premium  of  $196. 

It  is  claimed  by  appellee  that  in  applying  for  the  policies  Griffin  repre 
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Bented  that  the  beDeficiarle§  were  his  creditors,  and  the  latter  in  the  proofs 
furnished  appellee  of  Griffin's  death  swore  that  they  were  creditors  of  his, 
and  that  by  reason  thereof  had  respectively  a  valid  interest  to  the  amount 
issned  in  the  life  of  the  deceased.  It  also  appears  that  the  beneficiaries^ 
Howe  Ss  Johnson,  and  Johnson,  respectively,  paid  all  preminms  on  the  pol- 
icies as  long  as  Griffin  lived.  His  death  occurred  July  10,  1900,  and  proofs 
thereof  having  been  promptly  furnished,  appellee,  on  August  16,  1900,  paid 
to  the  beneficiaries  respectively  the  amounts  of  the  two  policies,  less  certain 
deductions  resulting  by  corrections  of  the  decedent's  age  to  oorrespond  with 
the  date  of  birth  shown  in  the  proofs  of  death. 

Suits  were  brought  in  the  Lawrence  Circuit  Court  on  December  4,  1900» 
by  the  appellant,  John  Hays,  as  administrator  of  the  estate  of  Morris 
Griffin,  against  appellee  and  Howe  &  Johnson  for  the  proceeds  of  the  |0,60O 
policy,  and  againvt  appellee  and  J.  Gano  Johnson  for  the  proceeds  of  the 
17,000  policy.  Summons  as  to  Howe  &  Johnson  and  J.  Gano  Johnson  were 
quashed  by  the  lower  court  upon  their  motion  and  the  actions  dismissed  as 
to  them.  The  cases  were  subsequently  consolidated,  and  after  the  taking  of 
proof  by  deposition  were  submitted.  By  the  Judgment  rendered  the  peti- 
tions were  dismissed  at  the  cosb  of  the  appellant.  We  will  not  undertake  to 
state  the  several  issues  presented  by  the  voluminous  pleadings.  It  is  only 
neoessary  to  say  that  the  pleadings  presented  the  claim  upon  appellant's 
part,  controveited  by  appellee,  that  Griffin  appli«fd  for  the  insurance  pay- 
able to  himself,  and  paid,  or  caused  the  premiums  to  be  paid,  but  that  ap- 
pellee fraudulently  and  secretly  issued  the  policies  payable  to  Howe  ft  John- 
son and  J.  Gano  Johnson ;  that  neither  Howe  nor  Johnson  was  a  creditor  of 
Griffin,  and  neither  had  an  insurable  interest  in  his  life,  as  the  contracts  of 
insurance  were  purely  speculative  upon  the  part  of  Howe  &  Johnson  and  J. 
G.  Johnson;  and  further,  that  the  designation  in  one  policy  of  Howe&  John- 
son, and  in  the  other  of  J.  G.  Johnson,  as  beneficiaries,  was  invalid,  for 
which  reason  the  proceeds  of  the  policies  were  entitled  to  be  received  by 
Griffin's  administrator. 

The  legal  issue  as  to  whether  Howe  &  Johnson  were  creditors  was  tried 
by  a  Jury,  and  decided  by  them  in  the  negative.  All  other  Issues  were  tried 
by  the  court.  We  think  the  following  facts  were  established  by  the  evi- 
dence: First,  that  Howe  &  Johnscn  in  the  one  policy  and  J.  Gano  Johnson 
in  the  other  were  named  as  beneficiaries;  second,  that  all  the  premiums  qd 
the  policies  during  the  continuance  of  the  insurance  contracts  were  paid  by 
the  beneficiaries  respectively;  third,  that  neither  at  the  time  of  the  issual  of 
the  policies  nor  when  they  were  paid  did  appellee  know  that  Howe  &  John- 
son or  J.  Gano  Johnson  were  not  creditors  of  Grffiin,  if  such  was  the  case; 
fourth,  that  appellee  did  not  know  at  the  time  of  paying  the  policies,  or  at 
any  time  previous  thereto,  that  any  pei son  or  persons  other  than  the  bene- 
ficiaries had  any  claim  upon  or  interest  In  the  proceeds  of  the  policies. 
Upon  the  facts  as  thus  presented  we  think  the  Judgment  rendered  by  the 
lower  court  was  proper.  We  can  find  no  reason  to  hold  that  appellant  is 
entitled  to  recover  of  appellee  the  proceeds  of  the  policies  in  question.  If, 
as  seems  to  be  admitted  by  counsel  for  both  appellant  and  api>ellee,  the  per- 
sons named  as  beneficiaries  in  these  policies  were  not  in  fact  creditors  of 
Griffin,  yet  they  and  he  fraudolently  procured  the  policies  by  falsely  repre- 
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eentl  g  them  to  be  oredltors,  the  transaction  aa  to  eaoh  policy  was  clearly  a 
speculation  upon  the  hazard  of  human  life,  and  consequently  a  gambling^ 
coheme,  pure  and  simple,  which  rendered  the  policies  void  because  against 
public  policy ;  and  if  void,  no  cause  of  action  against  appellee  exists  in  favor- 
of  Griffin's  administrator  for  the  recovery  of  their  proceeds.  (Basye  v. 
Adams,  81  Ky.,  868;  Wamook  v.  Davis,  104  U.  S.,  779;  Keystone  Mut.  Ben- 
efit Association  v.  Norris,  116  Pa.,  44<S.) 

Upon  the  other  hand,  if  the  policies  were  taken  upon  the  life  of  Griffin 
without  his  knowledge  or  consent  they  were  also  void,  but  any  one  who  in 
ood  faith  paid  premiums  upon  them  would  be  entitled  to  recover  the  pre^ 
miums  so  paid.  (Metropolitan  Life  Ins.  Co.  v.  Monohan,  19  Ky.  Law  Bep., 
993;  Metropolitan  Life  Ins.  Co.  v.  Black,  83  Ky.  Law  Bep.,  580;  Metropol- 
itan Life  Ins.  Co.  t.  Smith.  83  Ky.  Law  Bep. ,  868. ) 

The  appellant's  first  contention  that  Griffin  applied   for  the  insurance 
payable  to  himself,  and  paid,  or  caused  to  be  paid,  the  premiums,  but  that. 
by  fraudulent  collusion  between  appellees,  Howe  &  Johnson,  and  Johnson 
the  policies  were,  without  Griffin's  knowledge  or  consent,  made  payable  to 
them  respeotlTely,  is  wholly  unsupported  by  proof.    Equally  untenable,  we> 
think.  Is  appellant's  further  contention  that  though  Griffin  consented  that, 
the  policies  be  made  payable  to  Howe  &  Johnson  and  Johnson  respectively, 
the  fact  that  they  were  not  creditors  of  Griffin,  as  represented,  rendered  the 
policies  void  as  to  them,  but  valid  as  against  appellee  in  favor  of  Griffin's 
administrator,  to  whom  they  must  be  paid,  notwithstanding  the  settlement 
made  by  appelle6  with  the  beneficiaries,  without  any  notice  on  its  part  or 
their  want  of  interest,  or  of  any  claim  on   the  part  of  Griffin's  administra- 
tor.   The  authorities  cited  by  appellant's  counsel  in   support  of  the  last, 
proposition  do  in  the  main  hold  that  the  designation  of  a  beneficiary  * 'out- 
side the  prescribed  class"  does  not  render  the  policy  void,  but  merely  renders 
that  designation   invalid.    It  will  be  found,  however,  that  these  were  all. 
oases  of  benevolent  aid  societies,  the  charters  of  which  provided  that  only 
the  families  of  the  members  could  be   the  beneficiaries  of  the  insurance, 
therefore,  the  opinions  hold  that  where  one  was  named  as  beneficiary  in  a< 
certificate  or  policy  Issued  on  the  life  of  a>  member  of  the  society  to  whom  it 
would  be  ultra  vires  for  the  society  to  pay  the   insurance,  because  not  a. 
member  of  the  class  authorized  by  the  charter  to  be  beneficiaries,  the  insur- 
ance should  nevertheless  be  paid  to  the  persons  designated  by  the  charter. 

Other  oases  cited  by  counsel  for  appellant,  such  as  Conn.  Mut.  Life  Ins.. 
Co.  v.  Schaefer,  91  U.  S.,  460;  Mayer  v.  Manhattan  Life  Ins.  Co.,  87  Texas, 
776,  and  Warnock  v.  Davis,  104  U.  S.,  781,  seem  to  hold  that  where  policies. 
are  issued  to  beneficiaries  who  have  no  insurable  interest,  and  the  circum- 
stances are  not  such  as  to  make  the  policies  absolutely  void  as  wagering 
policies,  then  the  beneficiaries  are  to  be  treated  as  assignees  or  appointees. 
lor  the  purposes  of  receiving  the  money  for  whoever  may  be  lawfully  en- 
titled to  enjoy  it.  The  doctrine  applied  in  these  cases  can  not  obtain  here. 
It  Is  disclosed  by  the  record  that  the  applications  made  and  signed  by  Grif- 
fin for  the  polioies  in  question  can  not  be  considered  as  evidence,  because 
not  attached  to  or  aooompanying  the  polioies.  (Kentucky  Statutes,  section 
€79.)  There  was,  therefore,  no  evidence  to  show  upon  whose  application 
the  policies  were  issued.    In  this  view  of  the  matter  it  would  seem  that  tbei 
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policies  are  to  be  regarded  as  mere  wagering  polioiefl,  and  if  so  they  were 
"void,  and  appellee  could  not  have  been  made  to  {uiy  their  proceeds  to  the 
beoeficiaries  named  therein,  nor  can  there  be  any  recovery  of  such  proceeds 
by  GrlfBn's  administrator.  But  if  the  evidence  had  shown  that  the  transac- 
tions were  not  purely  speculative,  or  the  circumstances  were  not  such  as  to 
make  the  policies  absolutely  void  as  wagering  policies,  as,  according  to  the 
^evidence,  the  appellee  in  good  faith  settled  the  Insurance  with  .the  persons 
named  in  the  policies  as  benflcinries,  who  would  be  treated  by  a  court  of 
equity  as  having  received  the  same  as  assignees  or  appointees  for  those  en- 
titled thereto,  and  this  settlement  was  made  without  knowledge  on  its  part 
that  they  were  not  creditors  of  the  insured,  and  without  notice  of  the  claim 
of  the  ]atter*s  administrator,  we  know  of  no  principle  of  law  or  equity  that 
would  compel  it  at  the  suit  of  the  administrator  to  pay  the  second  time  the 
amount  of  the  policies.  If  the  administrator  has  a  cause  of  action  against 
any  one  for  tbe  proceeds  of  the  policies  it  is  against  the  beneficiaries  named 
In  them,  who  received  such  proceeds,  and  not  appellee.  But  we  are  not 
now  called  upon  to  say  whether  or  not  such  cause  of  action  exists  against 
tbe  beneficial ies. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting  ezcept  Judge  O'Bear. 


GREENE  V.  LOUISVILLE  BY.  CO. 

(Filed  February  16,  1905.) 

Street  railway— Use  of  street  by  wagons— Injury  to  drivers —Relative 
tluties— The  driver  of  a  wagon  in  a  public  street  has  the  right  to  use  any 
part  of  it,  although  occupied  by  the  track  of  a  street  railway,  and  if  while 
xlriving  on  the  street  car  track  he  is  struck  by  the  car  without  negligence 
on  the  part  of  those  in  charge  of  the  car,  when  his  presence  on  the  trauk 
could  not  be  discovered  by  them  in  the  exercise  of  ordinary  care  in  time  to 
avert  the  injury,  he  can  not  recover.  But  he  is  not  a  trespasser  on  the  track, 
and  has  a  right  to  anticipate  that  a  proi)er  lookout  would  be  kept  by  those 
in  charge  of  the  cars,  and  that  ordinary  care  would  be  exercised  by  them  to 
•avoid  running  into  him. 

B.  H.  Young  and  M.  W.  Bipy  for  appellant. 

-Fairleigh,  Straus  &  Fairleigh  for  appellee. 

-Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant,  Gus  Greene,  was  driving  his  wagon  eastward  at  the  intersec- 
tion of  Twenty-third  and  Portland  avenues,  in  tbe  city  of  Louisville,  when 
a  street  car  propelled  by  electricity  came  up  behind  him  and  ran  into  bis 
wagon,  throwing  him  to  the  ground,  turning  his  wagon  over,  and  injuring 
him,  his  horse  and  his  wagon.  He  was  driving  at  the  time  on  the  track  of 
the  street  railway,  laid  in  the  street,  because  that  was  the  smoothest  part 
of  the  highway,  traveling  at  an  ordinary  trot,  the  wheels  of  the  wagon 
being  in  the  oar  tracks.  He  had  a  man  on  the  hind  end  of  hie  wagon  to 
keep  the  boys  from  stealing  the  apples  with  which  tbe  wagon  was  loaded, 
^nd  appellant  had  asked  him  if  he  saw  a  car  coming  to  let  him  know.    The 
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first  that  appellant  knew  that  a  car  was  coming  was  when  the  man  in  the^ 
rear  told  him  so.    Appellant  then  turned  his  horse  and  tried  to  get  out  of 
the  way,  but  before  he  could  do  so  the  oar  ran  into  him.    As  shown  by  the 
proof  for  appellant,  the  oar  was  running  Tery  rapidly  and  gave  no  signal  of* 
its  approach.    An  electric  street  light  was  burning  at  the  intersection  of 
Twenty-third  and  Portland  avenues,  and  the  wagon  was  only  ten  or  fifteen 
feet  north  of  the  crossing  when  struck.    The  moterman  testified   that  he- 
was  not  running  fast,  and  did  not  see  the  wagon  until  he  was  within  thirty 
feet  of  it,  and  after  that  he  could  not  stop  before  he  ran  into  it.    He  also, 
testified  that  there  was  a  dark  place  there  from  the  Ehade  of  the  trees.    Ap- 
pellant's proof  was  that  there  was  a  good  light.    The  jury  found  for  the. 
defendant  under  the  instructions  of  the  court  and  the  plaintiff  appeals., 
The  court  gave  the  jury  these  instructions : 

'*lst.  The  couit  instructs  the  jury  that  if  the  plaintiff  was  injured  in  the. 
manner  complained  of  in   the  petition,  and   that  the  accident  and  conse- 
quent Injury,  if  any  there  was,  was  caused  by  the  failure  of  the  defendant, 
or  its  employes,  to  exercise  reasonable  and  ordinary  care  in  the  operation  or 
Its  car,  then  the  law  is  for  the  plaintiff,  and  the  jury  should  so  find.     How  - 
ever,  the  court  further  instructs  the  jury  that  the  plaintiff  was  bound  to 
exercise  that  degree  of  care  and  caution  fur  his  own  safety  that  a  person  of- 
ordinary   prudence  would  exercise  under   the   Fame   and    similar   circum- 
stances, and  if  the  jury  believe  that  the  plaintiff  did  not  exercise  such  a  de-. 
gree  of  care  and  caution,  and  the  accident  was  occasioned  thereby,  then  the 
law  is  for  the  defendant  and  the  jary  should  so  find,  unless  the  jury  should 
further  find  that  the  defendant  did  or  could  have  discovered  the  peril  of  the. 
plaintiff  in  time  to  have  avoided  the  injury  to  him  by  the  exercisr  of  lea-. 
sonable  diligence. 

**8d.  The  court  instructs  the  jury  that  the  defendant  company  b«?   the 
superior,  but  not  the  exclusive,  right  to  the  use  of  that  portion  of  tlu'  street 
occupied  by  its  tracks,  and  that  when  the  plaintiff  undertook  to  ut-e  that, 
portion  of  the  street  it  was  his  duty  to  use  reasonable  diligence  to  ktep  out. 
of  the  way  of  the  defendant's  cars  using  the  same  track. 

••3d.  If  the  jury  believe  from  the  evidence  that   after    the  moterman  in 

charge  of  the  car  should,  by  the  exercise  of  ordinary  care,  have  discovered  or 

did  see  plaintiff's  vehicle  upon  the  track,  such  moterman  exercised  ordinary 

diligence  and  brought  into  operation  all  the  means  at  his  command  to  pre- 

t  a  collision  with  the  plaintiff's  vehicle,  then  the  law  is  for  the  defendant, 

a  nd  the  jury  should  so  find. 

"4th.  Ordinary  care,  as  used  Id  these  instructions,  means  that  degree  of 
care  which  a  person  of  ordinary  prudence  would  exercise  under  the  same  or 
similar  circumstances." 

Appellant  complains  especially  of  the  second  instruction  given  by  the 
court  and  of  the  refusal  of  the  court  to  give  the  following  instruction^ 
which  he  asked:  •'The  court  instructs  the  jury  thut  it  was  the  duty  of  tlm 
moterman  in  charge  of  the  defendant's  car  to  keep  a  lookout  for  persons-  on. 
the  track,  and  if  by  the  exercise  of  ordinary  care  the  agents  and  servants  of 
defendant  in  charge  of  the  car  could  have  discovered  the  presence  of  plain- 
tiff in  time  to  have  stopped  the  car,  or  did  see  the  plaintiff  in  time  to  have 
stopped  the  oar,  then  the  law  is  for  the  plaintiff,  and  the  jury  should  so 
find.** 
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It  Is  inoumbent  on  all  tniTelers  on  the  highway  to  exercise  ordinary  oare 
Yor  the  safety  of  others  using  the  highway.  The  operators  of  street  oars  are 
bound  by  this  rule  no  less  than  other  persons  on  the  highway.  The  only 
difference  between  a  street  car  and  other  vehicle  is  that  it  can  not  turn  aside 
as  other  vehicles,  but  must  stay  on  the  track,  and  it  is  entitled  to  the  use  of 
the  track  without  obstruction  from  other  vehicles;  but  it  can  no  more  run 
down  another  vehicle  by  negligence  than  any  other  traveler  on  the  highway 
may  do  so,  although  the  vehicle  may  be  upon  its  track.  In  operating  In 
public  streets  rapidly  moving  cars,  propelled  by  electricity,  it  is  incumbent 
on  those  having  charge  of  them  in  the  crowded  highway  to  exercise  care 
commensurate  with  the  circumstances  for  the  protection  of  others,  and  to 
this  end  they  must  keep  a  lookout  ahead  of  the  car.  The  failure  of  the 
court  to  so  instruct  the  jury  was  prejudicial  to  appellant  under  the  facts  of 
the  case.  (Shearman  &  Bed  field  on  Negligence,  section  486;  Thompson  on 
Negligence,  section  1388;  Robinson  v.  Louisville  Railway  Co.,  112  Fed. 
Rep.,  484;  Louisville  Railway  Co.  v.  Wood,  2  Ky.  Law  Rep.,  387;  Central 
Passenger  Railway  Co.  v.  Chatterson,  14  Ky.  Law  Hep.,  663;  Owensboro 
Railway  Co.  v.  Hill,  21  Ky.  Law  Rep.,  1688.) 

If  appellant  was  obstructing  with  his  wagon  the  railway  track  he  might 
be  punished  for  this  under  the  city  ordinance;  but  he  was  lawfully  upon 
the  highway  and  had  the  right  to  use  one  part  of  it  no  less  than  another,  al- 
though occupied  by  the  track  of  the  street  railway.  If  while  on  the  street 
-oar  track  he  was  skruck  by  the  car  without  negligence  on  the  part  of  those 
In  charge  of  the  car  when  his  presence  on  the  track  could  not  be  discovered 
by  them  in  the  exercise  of  ordinary  care  in  time  to  avert  the  injury,  he  can 
not  recover.  But  he  was  not  a  trespasser  on  the  track,  and  he  had  the  right 
to  anticipate  that  a  proper  lookout  would  be  kept  by  those  in  charge  of  the 
xars,  and  that  ordinary  care  would  be  exercised  by  them  as  in  the  case  of 
other  vehicles  to  avoid  running  into  him. 

In  27  Am.  &  Eng.  Ency.  of  Law,  70,  the  rale  is  thus  stated:  "While  it 
is  the  duty  of  vehicles  moving  along  street  railway  tracks  to  leave  the 
tracks  on  the  approach  of  cars,  so  as  not  to  obstruct  their  passage,  still 
those  in  charge  of  the  cars  must  use  reasonable  diligence  to  prevent  colli- 
sions, and  the  company  is  liable  for  injuries  resulting  from  their  failure  to 
do  so.  Thus  where  a  vehicle  is  seen  moving  on  the  tracks  ahead  of  a  car 
the  moterman,  gripman  or  driver  should  bring  his  car  under  control  if  pos- 
sible, so  as  to  avoid  a  collision  if  the  driver  of  the  vehicle  fails  to  leave  the 
track,  but  he  is  not  required  to  bring  the  car  to  a  stop  unless  the  vehicle  is 
sufficiently  near  to  be  reasonably  considered  in  a  position  of  danger.  It  has 
been  held  that  where  a  street  car  approaching  from  the  rear  runs  down  a 
a  wagon  driving  along  the  track,  this  is  of  itself  sufficient  evidence  of  negli- 
gence on  the  part  of  the  street  railway  company,  in  the  absence  of  special 
circumBtances  excusing  such  act,  to  carry  the  question  to  the  jury.  Where  a 
street  car  is  approaching  from  the  rear  a  vehicle  moving  along  the  track, 
the  person  operating  the  car  has  not  the  right  to  proceed  without  regard  to 
the  presence  of  the  vehicle,  in  anticipation  that  the  vehicle  will  leave  the 
track  in  time  to  give  free  passage  to  the  car." 

Instruction  2  was  misleading,  and  should  not  have  been  given.    In  lieu  of 
Instruction  2  given  by  the  court,  and  in  lieu  of    instruction  2  asked   by  the 


8G0VILLE  T.  BAUGH,  AG.  319 

plaintiff,  the  court  should  have  told  the  jury  that  the  plaintiff  was  lawfully 
upon  the  street  and  bad  the  right  to  use  any  part  of  it;  that  the  defendant 
was  entitled  to  the  use  of  its  tracks  for  the  free  passage  of  its  oars;  that  it 
was  the  duty  of  those  in  charge  of  the  defendant's  car  to  keep  a  lookout  for 
persons  and  vehicles  upon  the  track  and  to  exercise  ordinary  care  to  discover 
and  avoid  ^juring  them ;  and  that  it  was  the  duty  of  the  plaintiff  in  using 
the  street  to  exercise  ordinary  care  for  his  own  safety  and  the  safety  of 
others.  As  the  court  used  In  Instruction  1  the  words  "reasonable  dili- 
gence" and  "leasonable  care,"  be  should,  in  instruction  4,  have  told  the 
jury  that  reasonable  diligence  or  reasonable  care  is  ordinary  care. 

Instruction  3,  given  by  the  court,  should  be  omitted.  In  so  far  as  it  was 
the  converse  of  the  last  clause  of  instruction  1  it  is  unnecessary.  There 
was  evidence  tending  to  show  want  of  due  precaution  In  other  respects  on 
the  part  of  the  operators  of  the  car,  and  the  instruction  was  an  improper 
limitation  on  the  first  clause  of  instruction  1. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


SCOVILLE  V.  BAUGH,  &c. 
(Filed  February  16,  1905— Not  to  be  reported.) 

1.  Counties— Fiscal  affairs— County  Judge— Employment  of  attorney— Au- 
thority—The  fiscal  affairs  of  a  county  are  under  the  control  of  the  fiscal 
court,  and  the  county  judge  has  no  authority  to  make  any  contract  for  the 
county  unless  specially  authorized  to  do  so  by  statute,  and  there  Is  no  stat- 
ute authorizing  him  to  employ  counsel  for  the  county  or  to  contract  with 
attorneys  for  their  fees. 

2.  Sheriffs— Railroad  tax— Collection— Attorney's  fee— Payment— Order  of 
county  judge— An  order  of  the  county  judge  directing  the  sheriff  to  pay  an 
attorney  86  i)er  cent,  of  the  sum  collected  by  the  sheriff  from  the  railroad 
as  franchise  tax  was  void,  and  the  sheriff  \(as  properly  refused  a  credit  fox 
«aid  payment  in  his  settlement  with  the  county  commissioner. 

Jas.  Sparks  for  appellant. 

Walker  Moren  and  George  G.  Brock  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  Scovllle  is  the  sheriff  of  Laurel  county,  and  as  such  collected 
from  the  L.  &  N.  B.  B.  Co.  its  franchise  taxes  due  the  county  for  the  years 
1896-1901,  amounting  in  all  to  12,486.47,  under  an  order  of  the  Laurel  County 
Court  directing  him  to  collect  Che  money.  The  county  court  also  made  an 
order  employing  James  Sparks  to  assist  as  an  attorney  in  the  collecting  of 
the  taxes,  and  agreeing  to  pay  him  for  bis  fee  25  per  cent,  of  the  amount  re- 
covered. The  railroad  company  paid  the  sheriff  the  taxes  upon  demand, 
and  the  county  judge  then  made  an  order  for  the  sheriff  to  pay  Sparks 
1621.48,  or  one-fourth  of  the  amount  collected,  which  Scovllle  did.  At  its 
following  October  term  the  Laurel  Fiscal  Court  appointed  a  commissioner 
to  settle  with  the  sheriff,  who  refused  to  give  him  credit  In  the  settlement 
for  the  amount  which  he  had  paid  Sparks  under  the  order  of  the  county 
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court.  The  county  court  conflmiQd  the  eettlemeut  and  an  appeal  was  taken 
by  appellant  to  the  Laurel  Circuit  Court,  who  aflSrmed  the  judgment  of  the 
county  court,  and  from  this  judgment  the  eheriff  prosecutes  the  appeal 
before  us. 

The  fiscal  affairs  of  the  county  are  by  law  under  the  control  of  the  fiscal 
court.  The  county  judge  has  not  jurisdiction  or  authority,  either  in  cham- 
bers or  when  sitting  as  the  county  court,  to  make  any  contract  for  the 
county,  unless  specially  authorized  to  do  eo  by  statute.  There  is  no  statute 
authorizing  him  to  employ  counsel  for  the  county  or  to  contract  with  attor- 
neys on  behalf  of  the  county  for  their  fees.  The  authority  to  make  such 
contracts  is  in  the  fiscal  court  and  not  in  the  county  judge.  The  order  Of 
the  county  court  employing  Sparks  and  contracting  with  him  as  to  his  fee 
was,  therefore,  void.  The  order  directing  the  sheriff  to  pay  Sparks  $681. 4S 
out  of  the  money  of  the  county  in  his  hands  was  also  void  as  the  county 
judge  was  without  authority  to  make  an  appropriation  of  the  county's 
funds.  These  orders  being  void,  were  nullities,  and  were  no  justification  ta 
the  sheriff  for  the  payment  of  the  money  to  Sparks.  His  legal  standing  is 
just  the  same  as  it  would  have  been  if  he  had  paid  the  money  out  without 
an  order  of  any  kind.  Sparks  not  having  been  legally  employed  by  the 
county,  had  no  claim  against  it  for  services,  and  so  far  as  appears  had  per- 
formed no  services  as  the  railroad  company  x>aid  the  money  to  the  sheriff  on 
demand.  It  is  also  insisted  that  as  this  money  was  for  taxes  of  previous 
years  the  sheiiff's  sureties  are  not  responsible  for  it,  as  they  only  Undertook 
for  the  collection  of  the  taxes  of  that  year.  What  basis  there  may  be  for 
this  contention  we  need  not  determine  as  they  are  not  parties  to  the  record. 
Appellant  has  received  the  money  of  the  county  and  must  account  for  it. 

Judgment  affirmed. 


HESS,  &c.  ^.  TRUMBO,  &c. 

(Filed  February  16,  1905— Not  to  be  reported.) 

Corporation  —  Insolvency  —  Stockholdere— Action  by  creditors—In  an 
action  by  creditors  of  a  defunct  "investment  coraijany"  against  the  stock- 
holders to  enforce  pajmei!t  of  the  balance  due  on  their  stock,  alleging  the 
insolvency  of  the  corporation  and  for  the  appointment  of  a  receiver,  a  fail- 
ure to  allege  any  indebtedness  on  the  part  of  the  corporation  to  the  plain- 
tiffs, or  a  failure  to  pay  any  supposed  indebtedness  due  from  the  corporation 
to  plaintiffs,  and  no  proof  that  the  stock  was  purchased  with  notice  of  its 
infirmity  or  in  bad  faith  to  defraud  creditors,  the  petition  of  the  plaintiffs 
was  properly  dismissed  by  the  chancellor. 

Lane  &  Harrison  and  Caruth,  Chatterson  &  Blitz  for  appellants. 

O'Neal  &  O'Neal  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

This  action   was  instituted  by  the  appellants  in   the  Jefferson   Circuit 
ourt.  Chancery  Branch,  against  the  Ix)uisvil]e  Savings  Bond  Co..  W.  B. 
rumbo  and  others,  the  latter  alleged  to  be  Indebted  to  the  corporation. 
The  proceeding  is  under  section  647  of  the  Kentucky  Statutes  to  enforoe^ 
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tbe  payment  l^  the  stockholders  of  the  unpaid  balance  on  their  shares  in 
the  corporation.     Upon   the  trial  the  chancellor  dismissed  the  petition  be- 
canse  of  its  failure  to  state  a  cause  of  action,  in  that  it  was  not  alleiiped  that 
appellees,  at  the  time  they  purchased  the  stock  from  the  owners  in  the  open 
market,  knew  it  had  not  been  fully  paid  up;  and  from  this  judgment  this, 
appeal  is  prosecuted.    The  defendant  corporation  appears  to  have  teen  what- 
is  commonly  called  an  ''investment  company,"  of  which  tbe  petition,  after* 
stating  it  to  have  been  incorporated  under  the  laws  of  Kentucky,  contains; 
this  allegation:  "Plaintiffs  say  that  the  defendant  corporation  has  heretofore^ 
been  engaged  in  the  business  of  what  is  known  as  an  inyestment  company, 
selling  its  certificate  of  investment  upon  weekly  payments  and  contracting  to 
create  and  reserve  a  reserve  fnnd  of  26  per  cent,  of  all  monthly  payments 
and  a  redemption  of  50  per  cent,  of  all  payments  as  shown  by  Eaid  contract^ 
to  wit:    'All  monthly  payments,  when   received  nt  the  home  oflBce  of  the- 
company,  are  credited  to  the  various  funds  as  follows :  Fifty  pei  cent,  to  the- 
redemption  fund  for  the  purpose  of  paying  coupons;  25  per  cent,  to  the  reserve- 
fund,  with  all  fines,  lapses,  transfers  and  interest  the  moneys  in  the  reserve- 
fund,  are  invented  for  the  protection  of  all  outstanding   bonds  and  held  sa 
long  as  a  coupon  represented  by  such  deposit  is  unpaid,  a  liability  against< 
such  above  mentioned  fund ;   and   26  per  cent,  to  the  expense  fund  for  the 
paying  of  the  expenses  of  the  company.'  " 

It  is  then  alleged  that  tbe  plaintiff  had  been  induced  to  purchase  certain 
certificates  of  tbe  company,  giving  the  numbers  thereof,  upon  which  they 
had  paid  certain  sums  in  monthly  payments  of  26  cents,  amounting  in  the 
case  of  Charles  A.  Hess  to  $80,  as  to  August  A.  Fusts  128,  and  as  to  fizzle 
Kronen  berger  $S6;  that  tbe  defendant  company  bad  sold  a  great  number  of 
these  investment  bonds  or  certificates  to  various  other  people,  the  names 
and  residence  of  whom  were  unknown  to  tbe  plaintiffs,  and  who  were  too 
numerous  to  bring  before  tbe  court ;  that  the  defendant  corporation  had 
wasted  all  its  assets,  and  violated  its  contract,  in  that  it  had  failed  to  ac- 
cumulate or  keep  invested  a  reserve  fund  for  the  protection  of  the  outstand- 
ing liabilities  of  the  company  and  the  outstanding  bonds  and  coupons,  and 
that  it  had  ceased  to  do  business,  and  was  hopelessly  insolvent;  that  its  co- 
defendants  were  indebted  to  the  corporation  in  various  sums  and  amounts, 
which  were  unknown  to  the  plaintiffs,  or  either  of  them,  wherefore,  they 
prayed  for  the  appointment  of  a  receiver  to  take  charge  of  the  afiairs  of  the 
defunct  corporation ;  that  its  affairs  be  wound  up  and  settled,  and  the  plain- 
tiffs be  permitted  to  sue  for  and  on  behalf  of  all  the  other  creditors. 

There  is  a  total  failure  to  allege  any  indebtedness  on  the  part  of  the  corpora- 
tion to  the  plaintiffs.  It  is  stated  that  they  were  induced  to  purchase  certain 
certificHtes  of  the  company,  upon  which  they  had  made  certain  weekly  pay- 
ments, aggregating  certain  sums,  but  there  is  nothing  to  show  that  the  ap- 
pellants still  owned  the  bonds  or  certificates  in  question,  and  we  are  left  in 
tbe  dark  as  to  the  terms  of  the  contract  contained  in  them,  if  there  was  a 
contract.  There  is  no  allegation  of  a  promise  to  pay,  or  a  failure  to  pay» 
any  supposable  indebtedness  due  from  the  corporation  to  the  appellants. 
On  page  84  of  tbe  transciipt  we  find  the  following  entry  by  the  clerk : 
''Amended  petition  and  exhibits  of  John  H.  Weller  (the  receiver  appointed 
by  the  court),  filed  on  the  11th  day  of  January,  1008,  is  missing  from  the 

vol.  27—21 
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papers,  and  can  not  be  oopied  herein.*'    The  opinion  of  the  chancellor  is  as 
•follows:  '*While  this  case  is  argued  ty  counsel  for  plaintiff  as  though  it 
"was  submitted  in  chief  against  all  the  defendants,  there  is  no  sheriff's  re- 
ctum upon  the  summons  against  the  individual  defendants  except  the  de- 
*  fendant,  Mary  Speth,  and  only  she  and  Trumbo  have  answered.    The  ruling 
upon  this  submission  will,  therefore,  be  confined  to  these  two  defendants. 
'  This  action  is  brought  under  section  647,  Kentucky  s^tatutes,  to  collect  from 
'  stockholders  the  unpaid  portion  of  the  purchase  price  of  the  stock.    In 
TTrumbo's  case  the  stock  was  originally  subscribed  for  and  issued   to  Sher- 
inan  and  Qarrison,  and  was  by  them  transferred  to  Trumbo,  while  In  Mrs. 
3peth's  case  the  stock  was  originally  subscribed  for  and  issued  to  MoCabe, 
-<and  was  by  him  transferred  to  Mrs.  Speth.    Little  or  nothing  was  paid  to 
the  company  for  the  stock  by  the  original  subscribers.    Are  these  stockhold- 
ers, who  did  not  buy  from  the  company,  liable  to  the  company's  creditors 
for  the  unpaid  purchase  money  of  their  stock?    The  stock  upon  its  face  pur- 
ports to  be  paid-up  stock.    The  statute  makes  'stockholders'  liable  to  cred- 
itors for  the  full  amount  of  the  unpaid  part  of  the  stock  subscribed  for  by 
them.     (Section  647. )    It  is  claimed  by  defendant  that  the  statute  contem- 
plates the  original  owner  of  the  stock,  and   not  a  subsequent  transferee, 
liecause  none  but  the  first  owner  can   subscribe  for  stock.    It  would  seem, 
liowever,  that  a  broader  meaning  should  be  given  the  statute  in  order  to 
accomplish  the  purpose  of  the  legislature  in  protecting  creditors  of  corpora- 
tions.   Thompson  on   Corporations,  section  8989,  citing   Walker  v.    Lewis, 
49  Tex.,  188,  as  authority,  says  that  the  stockholder  is  liable  for  whatever 
remains  unpaid  on  his  shares  at  their  par  value,  according  to  the  tenor  or 
■effect  of  the  contract  of  subscription  entered  into  by  him  or  his  assignee. 
The  evident  purpose  of  the  statute  is  to  have  in  the  treasury  of  the  corpora- 
tion a  full  equivalent  for  the  outstanding  stock.    When  that  has  been  once 
done  the  statute  has   been   satisfied,  regardless  of  what  may  have  subse- 
quently happened  in  the  transfer  of  the  stock,  or  what,  if  anything,  was 
paid  for  such  subsequent  transfer.    But  in  order  to  hold  a  subsequent  bona 
fide  transferee  of  stock  liable  for  the  unpaid  purchase  price  of  the  original 
holder  it  should  be  alleged  that  he  took  it  with  notice  that  it  had  not  been 
paid  for.     (Cleveland  Boiling  -Mill  Co.  v.  Texas  &  B.    Co.,   87  Fed.,  860; 
Thompson  on  Corporations,  section   89B4,  and  oases  cited.)    The  stock  in 
this  case  purports  to  be  fully  paid  up,  and  there  is  no  charge  in  the  petition 
against  these  defendants  that  they  knew  it  had  not  been  paid  for  when  they 
bought  it.  or  that  they  had  notice  of  any  kind  on  that  point.    They  acted 
In  good  faith  and  bought  the  stock  in   the  open  market,  and  in  order  to 
bring  them  within  the   provisions  of  the  statute  supra  it  should  be  alleged 
4ind  proved  either  that  they  took  the  stock  with  notice  of  its   infirmity  with 
««gard  to  its  relation  to  the  corporation,  or  that  they  took  in  bad  faith  for 
the  purpose  of  defrauding  the  creditors.    As  nothing  of  this  kind  appears  in 
the  petition  (or  amended  petition),  it  will  have  to  be  dismissed  as  to  Trumbo 
and  Mrs.  Speth,  with  judgment  for  their  costs." 

The  statements  In  the  opinion  of  the  court,  that  the  appellees,  Trumbo 
and  Speth,  were  stockholders  in  the  defunct  corporation,  and  the  law  ap- 
plicable to  them  as  stockholders,  are  evidently  based  upon  allegations  con- 
tained in  the  lost  amended  petition  of  the  receiver,  and  we  must  conclusively 
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presnme,  In  the  abaence  of  this  material  part  of  thd  record,  that  it  upholds 
the  Judgment  of  the  trial  oourt. 

'    The  original  petition  failing  to  state  a  cause  of  action,  as  we  haTe  pointed 
•out,  and  the  amended  petition  and  exhibits  filed  with  it  not  being  in  the 
record,  and  for  the  additional  reasons  given  in  the  opinion  of  the  chan- 
<«ellor,  which  we  approve,  the  judgment  is  affirmed. 


SKIDMOBE  V.  SMITH,  &o. 
(Filed  February  16,  1S06— Not  to  be  reported.) 

1.  Land—Title— Evidence— Pleading— In  a  controversy  involving  the  title 
^  unoccupied  and  un inclosed  land  an  allegation  of  ownership  which  is 
•denied  will  not  authorize  a  recovery  in  the  absence  of  the  title  papers  being 
Jlled  or  other  evidence  showing  title. 

8.  Common  grantor— Deed— Title  bond— Presoription — Burden  of  proof— 
^here  two  parties  claim  title  to  a  tract  of  land  under  the  same  grantor,  one 
by  deed  and  the  other  by  title  bond,  neither  of  which  is  filed  or  proven,  and 
neither  the  pleading  nor  the  evidence  tend  to  establish  a  title  by  piesorip- 
"tion  in  either  of  the  parties,  it  is  incumbent  on  the  plaintiff  to  exhibit  a 
cuperior  paper  title  in  order  to  a  recovery. 

J.  Smith  Hays  and  N.  B.  Hays  for  appellant. 

Glay  ft  Hardin  for  appellees. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Barker. 

This  is  a  controversy  as  to  the  title  of  a  boundary  of  land  on  Gray's 
branoh  of  Martin's  Fork  in  Harlan  county,  Kentucky.  All  of  the  land  on 
<}ray*8  branoh  prior  to  1878  belonged  to  Hezekiafa  Hall,  Sr.  An  agreed 
irtatement  of  faots  in  the  record  stipulates  that  Hall,  the  common,  remote 
iprantor  of  the  parties  litigant,  had  a  perfect  title  in  fee  simple  deducible 
from  the  Commonwealth  of  Kentucky. 

Conceiving  that  the  appellee  was  wrongfully  asserting  a  claim  to  a  part  of 
his  land,  and  treepassing  thereon  by  cutting  timber,  the  appellant  instituted 
this  action  in  the  Harlan  Circuit  Court,  setting  out  a  boundary  of  which 
*be  alleged  he  was  the  owner  and  in  possession,  and  such  other  faots  as  were 
necessary  to  constitute  a  cause  of  action,  and  praying  an  injunction  re- 
straining the  appellee  from  trespassing  upon  his  property,  and  clouding  his 
title  by  wrongful  claims  of  ownership  thereto.  The  answer  controverted  ap- 
pellant's title  to  so  much  of  the  boundary  of  land  described  in  the  petition 
«•  oonstituted  a  part  of  the  boundary  set  out  in  the  answer,  and  of  which 
it  was  therein  alleged  the  defendant  (appellee)  was  the  owner  and  in  actual 
possession.  Evidently  believing  there  was  no  oonfiict  between  the  two 
boundaries  as  pleaded,  the  appellant,  by  reply,  denied  that  any  of  the  land 
•contained  in  the  boundary  described  in  the  answer  constituted  a  part  of  the 
boundary  desorlbed  in  the  petition;  whereupon  the  appellee  amended  his  an- 
swer,, and  alleged,  specifically,  that  he  claimed  the  westernmost  fork  of 
Qray's  branoh  as  his  western  line,  and  that  he  owned  all  the  land  between 
•this  westernmost  fork  and  "Bamrock  Bidge.*'    The  appellant  Joined   issue 
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with  the  appellee  as  to  his  ownership  of  this  latter  boundary,  and  the  title 
to  this  is  the  matter  in  ccntroversy. 

In  the  second  paragraph  of  the  reply  to  the  amended  answer  the  appellant 
(plaintiff)  set  out  specifloally  his  title  to  the  land  between  **Bamrock 
Ridge'*  and  the  westernmost  fork  of  Qray*8  branch,  alleging  that  in  the 
summer  of  1878  Hezekiah  Hall,  Sr.  (now  dead),  who  was  then  the  owner 
and  in  actual  possession  of  all  the  land  on  Gray's  branch,  including  that 
now  owned  by  both  the  i)artie8  litigant,  sold  that  in  controversy  to  one 
William  F.  Farmer,  and  delivered  to  him  a  bond  for  title  therefor,  and  pqt 
him  in  actual  possession  of  it ;  that  Farmer  sold  the  land  to  William  Mc. 
Hall,  who  in  turn  conveyed  it  to  Jerome  Skidmore,  who  transferred  it  to 
the  appellant,  J.  F.  Skidmore.  Appellant  then  prooeeded  to  allege  appel- 
lee's title  to  the  land,  which  is  stated  as  follows:  **The  plaintiff  further 
states  that  he  believes  and  alleges  as/true  that  defendant  claims  title  to  the 
land  in  contrfjyeroy  under  a  deed  executed  by  said  Heztrkiah  Hall.  Sr.,  to* 
Noble  Smith  on  the  10th  day  of  September,  1878.  Now  plaintiff  states  that 
tlie  above* described  title  bond  was  executed,  and  the  possession  of  the  land 
in  dispute  was  given,  by  said  Hall  to  William  F.  Farmer  under  said  title 
bond  before  the  execution  of  the  deed  to  said  Noble  Smith  by  said  Hall; 
that  it  was  not  the  intention  of  said  Hazekiah  Hall  to  convey  to  said  Noble 
Smith,  under  said  deed,  any  of  the  land  west  of  Barnrock  Bidge,  and  said 
Smith  had  due  notice  of  the  previous  sale  by  said  Hall  under  said  title  bond 
to  said  William  F.  Farmer.*' 

The  appellee  accepted  as  true  the  allegation  of  appellant  as  to  his  (appel* 
lee's)  title,  but  controverted  the  sale  by  Hezekiah  Hall,  Sr.,  to  Farmer,  the 
execution  and  delivery  of  the  bond  for  title,  and  bis  (appellee's)  notice  of 
the  existence  of  the  title  bond  alleged.  This  allegation  by  the  appellant  of 
appellee's  title,  together  with  the  stipulation  of  facts  before  referred  to  aa 
to  the  title  of  Hezekiah  Hall,  Sr.,  and  a  reference  by  Hezekiah  Hall  to  the 
fact  that  he  bad  deeded  land  to  the  appellee's  grantor.  Noble  Smith,  con- 
stitutes all  of  the  evidence  in  the  record  of  the  appellee's  ownership  of  the 
land  in  controversy.  Neither  of  the  two  deeds  forming  his  chain  of  title 
from  Hezekiah  Hall,  Sr. ,  was  placed  in  evidence.  The  trial  court  evidently 
was  of  opinion  that  the  allegation  in  the  amended  reply,  as  to  tbo  title  of 
appellee,  was  sufficiently  broad  and  comprehensive  to  warrant  the  latter  in 
dispensing  with  other  evidence  of  his  title  to  the  land  in  dispute  than  the 
admission  referred  to.  This,  we  think,  was  error.  While  it  is  true  the 
allegation  of  a  pleading  must  be  construed  most  strongly  against  the 
pleader,  and,  therefore,  every  intendment  legitimately  deduolble  from  the 
allegation  in  question  should  be  taken  as  true  in  considering  the  title  of 
appellee,  still  we  think  that  the  allegation,  as  it  stands,  does  not  consti- 
tute an  admission  that  the  deed  from  Hezekiah  Hall,  Sr.,  to  Noble  Smith 
contains  the  land  in  dispute  within  the  boundary  conveyed;  and  if  this  be 
sound,  there  is  no  evidence  whatever  in  the  record  showing  a  conveyance  of 
it  from  Hezekiah  Hall,  Sr.,  to  the  appellee,  or  his  grantor.  Noble  Smith. 

There  is  a  total  failure  on  the  part  of  the  appellant  to  establish  the  exe- 
cution and  delivery  of  the  bond  for  title  from  Hezekiah  Hall,  Sr.,  to 
Farmer  prior  to  September  10,  1878,  or  that  either  the  appellee  or  hit 
grantor,  Noble  Smith,  had  notioe  of  the  exlstenoe  of  such  a  bond.    On  page 
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Ttt  of  he  transcript  William  F.  Farmer,  who  was  giving  his  depoeition  in 
appellant's  behalf,  was  asked  these  questions,  and  made  the  following  an- 
-swers  thereto : 

"Q.  State  when,  or  about  when,  you  bought  said  boundary  of  land  from 
said  Hall,  and  took  said  title  bond  for  same.  State  also  whether  or  not  you 
lived  within  the  said  boundary  at  any  time,  and  if  you  did,  when  and  how 
long." 

'*A.  The  best  I  remember  in  1878;  I  lived  on  it  in  the  same  year,  but  only 
^  short  time." 

*'Q.  What  time  in  the  year  1878  did  you  buy  said  land  and  live  on  same.'* 

*"A.  I  do  not  know  the  exact  time,  but  in  the  warm  part  of  the  year." 

"Q.  Was  it  before  or  after  September  of  that  year." 

■•*A.  Don't  remember." 

"Q.  State  why  you  remember  it  was  in  the  warm  part  of  the  year." 

"A.  Because  when  I  bought  it  and  went  to  look  at  it  the  timber  was 
^nreen." 

Bearing  in  mind  that  the  deed  from  Hezekiah  Hall,  Sr.,  to  Noble  Smith 
was  dated  September  10,  1878,  it  is  perfectly  apparent  that  Farmer  falls  to 
ahow  that  his  bond  for  title,  which  appears  to  have  been  lost,  or  at  least 
was  not  placed  in  evidence,  was  executed  prior  to  the  date  of  Noble  Smith's 
■deed.  His  statement  that  the  weather  was  warm,  and  that  the  trees  were 
green,  does  not  militate  against  the  position  that  his  purchase  was  after 
•September  10.  Some  of  the  warmest  weather  of  this  climate  occurs  in  the 
latter  part  of  the  month  of  September,  and  the  leaves  do  not,  as  a  rule,  lose 
their  verdure  until  after  that  date.  But  in  the  absence  of  the  title  deeds  of 
^appellee  this  bond  for  title,  together  with  the  deed  of  William  Mc.  Hall 
from  his  father  in  1881,  and  the  subsequent  conveyances  to  appellant,  estab- 
lish at  least  a  prima  facie  title  in  him  to  the  land  in  controversy. 

The  self-serving  declarations  of  Hezekiah  Hall,  Sr.,  as  to  what  he  con- 
veyed, made  after  the  deed  to  Smith,  are  incompetent  as  against  his  grantee, 
or  the  vendees  of  the  latter.  Neither  the  pleadings  nor  the  evidence  tend  to 
establish  a  title  by  prescription  in  either  the  appellant  or  appellee;  in  fact 
they  show  that  the  land  is  wild,  unfenced,  unoccupied,  mountain  timber 
land,  and  it  was,  therefore,  incumbent  upon  the  appellant  (plaintiff)  to  ex- 
hibit a  superior  paper  title,  which  we  think  he  has  done  in  the  absence  of 
-appellee's  muniments  of  title  showing  a  conveyance  to  his  grantor  of  the 
boundary  in  dispute  September  10,  1878,  and  the  conveyance  to  himself 
-afterwards.  When  the  case  returns  to  the  lower  court  justice  requires  that 
both  parties  be  permitted  to  introduce  additional  evidence,  if  they  desire. 

For  these  reasons  the  judgment  is  reversed  for  proceedings  consistent 
"With  the  opinion  herein. 


UNION  CENTRAL  LIFE  INSURANCE  CO.  v.  SPINKS. 

(Filed  February  16,  1905— Not  to  be  reported. ) 

Life  insuranoe— Where  a  life  insurance  policy  provides  that  any  indebted- 
ness of  the  assured  to  the  company  will  be  deducted  from  the  face  of  the 
policy,  a  note  owing  to  the  company  by  the  assured  should  be  credited  on 
^e  sum  payable  by  the  company. 
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L.  J.  Crawford  and  Hazelrigg,  Chenault  &  Hazelrigg  for  appellant* 
Bobt.  Bamsey,  Maxwell  &  Bameey  and  W.  W-  Helm  for  appellee. 
Appeal  from  Campbell  Circnit  Court. 
Judge  0*Rear  delivered  the  following  extended  opinion: 

The  policy  proTidea  that  any  indebtedness  of  the  assured  to  the  company 
will  be  deducted  from  the  face  of  the  policy  if  the  latter  becomes  a  olaink 
against  the  company.  The  note  for  1896.80,  and  interest  from  December  lfi» 
1897|  spoken  of  in  the  opinion,  ought  to  have  been  credited  on  the  sum  pay- 
able to  appellee  under  the  terms  of  the  policy.  For  the  error  in  failure  to 
do  so  the  judgment  must  be  reversed  and  cause  remanded  to  enter  judg- 
ment in  the  verdict  subject  to  the  credit  herein  indicated. 

The  opinion  in  other  respects  is  adhered  to.  ^J^ 


THABP  V.  NOLAN. 
(Filed  February  17,  1905.) 

1.  Slander^Charge  of  being  bribed— Indictable  offense— Special  damages 
—The  following  words,  viz. :  "I  bribed  him  in  a  railroad  case;  I  know  be- 
was  bribed  and  can  do  It  again;  he  sold  out  in  the  railroad  case  and  re- 
ceived a  bribe,"  when  spoken  of  one  who,  at  the  time  the  bribe  was  alleged 
to  have  been  accepted,  was  not  an  officer,  do  not  import  a  crime  for  which 
the  accused  may  be  indicted,  and  are  not  actionable  unless  special  damaget- 
are  shown. 

2.  Private  citizen^Offlcer— There  is  no  statute  punishing  the  bribery  of  m- 
private  citizen,  and  in  order  to  constitute  an  officer  ftullty  of  taking  a  bribe 
it  must  occur  while  he  is  such  officer,  and  a  reference  to  a  matter  that 
occurred  whilst  he  was  a  candidate,  and  before  he  was  elected  to  the  offloe» 
was  no  charge  of  bribery. 

8.  Alleged  words  must  be  proven— Not  their  import— The  rule  In  slander- 
is  that  the  plaintiff  must  prove  the  words  as  alleged  by  him,  and  not  other- 
words  of  like  import,  an^  for  this  reason  the  defendant  is  not  allowed  to- 
plead  that  he  used  other  words,  and  attempt  to  justify  them. 

Nesbitt  As  Watson,  O.  H.  Pollard  and  B.  L.  Qreene  for  appellant. 

L.  A.  West,  Bidden  Ss  Riddle  for  appellee. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee  sued  appellant  for  slander,  charging  that  he  said  about  him  on* 
or  about  July  10,  1899,  and  on  divers  other  days,  the  following  words:  "I 
bribed  him  in  the  railroad  case;  I  know  he  was  bribed  and  can  do  It  again  ;: 
he  sold  out  in  the  railroad  case  and  received  a  bribe." 

He  alleged  that  the  defendant  thereby  meant  that  he  had  committed  the 
crime  of  receiving  a  bribe  and  being  bribed  as  a  citizen  and  justloe  of  tho 
peace,  which  office  he  then  held,  to  vote  on  a  matter  to  be  decided  by  the 
plaintiff  as  such  officer  in  regard  to  withdrawing  a  suit  by  the  county  of 
Bstill  against  the  Blchmond,  Nicholasville,  Irvine  &  Beattyvllle  B.  B.  Oo. 
ai  to  the  delivery  of  the  bonds  of  the  county  to  the  company,  which  matter- 
Was  then  to  be  decided  by  the  plaintiff  and  associate  justices  of  the  peace  ot 
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the  county  as  to  the  withdrawal  or  dlBmlssal  of  that  suit.    The  defendant 
filed  answer  trayerslng  the  allegations  of  the  petition  on  April  1,  1901.    A. 
change  of  venae  was  then  granted  to  Powell  county,  and  the  case  was;, 
finally  tried  in  Powell  at  the  June  term,  1902.    On  (he  trial  the  defendant 
offered  to  file  an  amended  answer,  in  which  he  reiterated  his  denial  that  he- 
had  spoken  of  the  plaintiff  the  words  set  out  in  the  petition,  hut  alleged 
that  he  had  spoken  of  him  these  words,  and  that  they  were  true:  "I  fur- 
nished the  money  to  elect  him  Justice  of  the  peace  for  Sstill  county  in  con- 
sideration of  his  agreeing  to  vote  for  the  dismissal  of  a  suit  then  pending  ii»< 
the  Estill  Common  Pleas  Court  in  faTor  of  said  county  against  the  Bicb- 
mond,  Nicholasville,  Irrine  Ss  Beattyyille  Railroad  Co.,  and  after  his  elec- 
tion he  did  Tote  to  dismiss  said  suit. " 

The  court  refused  to  allow  the  amended  answer  to  be  filed,  and  the  case 
went  to  trial  under  the  denials  of  the  original  answer.    The  jury  returned 
a  Terdict  for  the  plaintiff  in  the  sum  of  $600,  and  the  defendant  appeals. 
The  proof  showed  that  Eetill  county  had  made  a  subscription  to  the  Rich- 
mond, NicholasTille,  Irvine  A  Beattyville  Railroad  Co.,  and  that  the  county 
had  instituted  a  suit  in  the  Estill  Circuit  Court  to  restrain  a  delivery  of  the 
bonds,  and  that  at  this  stage  of  the  proceeding  an  effort  was  made  by  the* 
railroad  company  to'  get  the  fiscal  court  to  order  the  suit  dismissed.    Aik 
election  of  magistrates  was  held,  at  which  the  plaintiff  was  elected,  and 
after  his  election  he,  with  others,  voted  for  the  dismissal  of  the  suit,  and  It^ 
was  dismissed.    The  proof  for  the  plaintiff  on  the  trial  tended  to  show  th&k, 
after  this  suit  had  been  dismissed  the  defendant  said  of  the  plaintiff  that  he^ 
had  bought  him  in  the  railroad  case,  and  if  necessary  he  could  buy  him 
Again,  but  the  evidence  taken  as  a  whole,  which  was  introduced  on  the  be- 
half of  both  paities,  tended  to  show  that  the  defendant  stated  at  the  time- 
that  he  furnished  the  money  to  elect  the  plaintiff  to  the  office  of  justioe  of 
the  peace;  that  for  this  the  plaintiff  agreed,  when  elected,  to  vote  to  dismiss, 
the  suit,  and  that  he  did  vote  to  dismiss  it.    On   this  evidence  the  defend- 
ant testifying  that  he  had  furnished  the  money  as  indicated,  and  had  said 
of  the  plaintiff  in  substance  the  words  alleged  in  his  amended  answer,  and. 
onl}  those  words,  the  court  instructed  the  Jury  as  follows: 

"1st.  If  the  Jury  believe  from   the  evidence  that  the  defendant,  A.   J. 
Tharp,  on   or  about  the  10th  day  of  July,  1898,  spoke  of  and  concerning  the- 
plaintiff.  O.  K.  Nolan,  the  words:  *I  bribed  him   in   the  railroad  case;   I 
know  he  was  bribed  and  I  can   do  so  again ;  he  sold  out  in  the  railroad, 
case  and  received  a  brilie;'  or  those  words  in 'substance,  they  should  find 
for  the  plaintiff  and  fix  his  damages  at  such  a  sum  as  the  Jury  may  believe- 
from  the  evidence  will  fairly  and  reasonably  compensate  the  plaintiff  for 
the  disgrace,  shame,  humiliation,  mortification  or  anguish  of  mind  suffered 
by  the  plaintiff.    If  they  believe  he  suffered  such  by  reason  of  the  8i)eaking 
of  said  words,  or  substantially  said  words,  if  they  believe  from  the  evidence 
that  the  defendant  spoke  them,  and  the  Jury  may  also  allow  such  punitive- 
damages  as  they  may  deem  proper  under  all  the  circumstances  introduced 
in  evidence,  not  exceeding  in  all  $6,000. 

"8d.  Unless  the  Jury  believe  from  the  evidence  that  the  defendant  siwke- 
of  and  concerning  the  plaintiff  the  words  mentioned  in  the  first  instruction^, 
or  substantially  those  words,  they  should  find  for  the  defendant" 
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To  be  actionable,  udIobs  special  damages  are  shown,  the  words  spoken 
must  Import  that  the  person  accused  is  guilty  of  a  felony  or  other  crime  of 
such  turpitude  as  to  render  him  liable  upon  indictment  to  punishment. 
(MoNamara  ▼.  Shannon,  8  Bush,  568.)  Thus  to  charge  that  one  is  an  insur- 
gent or  an  embezzler,  before  the  statute  was  passed  punishing  embezzle- 
ment, or  to  charge  that  a  person  is  a  rogue,  has  been  held  not  actionable. 
There  is  no  statute  punishing  the  bribery  of  a  citizen.  The  only  statute 
which  seems  applicable  in  section  1866,  Kentucky  Statutes,  which  is  as  fol- 
lows: '*If  a  member  of  the  general  assembly,  or  if  any  ezeoutive  or  minister- 
ial ofScer,  shall  take,  or  agree  to  take,  any  bribe  to  do,  or  to  omit  to  do,  any 
act  in  his  ofScial  capacity,  he  shall  forfeit  his  office,  and  be  fined  in  a  sum 
not  less  than  1200  nor  more  than  $1,000,  and,  moreover,  be  disqualified  from 
holding  any  oflSce  of  trust  or  profit,  and  from  the  right  of  eufferage  for  ten 
years.*' 

The  taking,  or  agreeing  to  take,  a  bribe  constitutes  the  offense  under  this 
statute,  for  if  the  officer,  after  getting  the  bribe,  should  fail  to  keep  his 
contract  he  would  be  none  the  less  guilty  than  he  would  be  if  he  had  per- 
formed it.  To  be  guilty,  therefore,  under  the  section  the  taking  of  the 
bribe  or  the  agreement  to  take  it  must  occur  while  the  person  is  an  oflSoer. 
The  statute  does  not  punish  the  acts  or  agreements  of  private  citizens.  If 
the  defendant  furnished  money  to  elect  the  plaintiff  justice  of  the  peace  for 
Estill  county  in  consideration  of  his  agreeing  to  vote  for  the  dismissal  of 
the  suit  then  pending  against  the  railroad  company,  and  he  afterwards  voted 
against  the  dismissal  of  the  suit,  it  would  hardly  be  maintained  that  he  was 
guilty  of  receiving  a  bribe  as  a  public  officer  on  account  of  his  agreement 
made  before  his  election  when  after  his  election  and  as  an  officer  he  had  done 
nothing  wrong.  If  the  transaction  was  within  the  statute,  as  we  have  said, 
his  guilt  or  innocence  in  no  manner  depended  upon  his  standing  to  his  agree- 
ment. The  proof  on  the  trial  showed,  or  at  least  was  suflloient  to  warrant 
the  Jury  in  finding,  that  the  defendant  explained  at  the  time  he  used  the 
words  complained  of  by  the  plaintiff  just  what  he  referred  to,  and  if  he  did 
80  and  his  words  were  so  understood  by  those  who  heard  them,  what  he  said 
was  not  actionable.  The  court  should  have  presented  this  view  of  the  case 
to  the  jury,  for  if,  taking  all  that  the  plaintiff  said  at  the  time,  it  was  ap- 
parent that  he  only  referred  to  a  matter  that  took  place  before  the  plaintiff's 
election  as  justice  of  the  peace,  there  was  no  charge  of  bribery. 

The  only  testimony  introduced  on  behalf  of  the  plaintiff  as  to  the  words 
used  by  the  defendant  was  that  the  defendant  said  that  he  bought  the  plain- 
tiff in  the  railroad  case,  and,  if  necessary,  he  could  buy  him  again.  The 
rule  in  slander  is  that  the  plaintiff  must  prove  his  words,  as  alleged  by 
him,  and  not  other  words  of  like  import.  For  this  reason  the  defendant  is 
not  allowed  to  plead  that  he  used  other  words,  and  justify  them.  The  court 
properly  refused  to  allow  the  amended  answer  to  be  filed ;  but  the  words 
proved  on  the  trial  were  not  the  words  alleged  in  the  petition,  nor  substan- 
tially so,  within  the  rule  excluding  words  of  like  import.  The  rule  is  thus 
stated  in  Towneend  on  Slander,  section  866:  **The  plaintiff  need  not  prove 
all  the  words  laid,  but  he  must  prove  enough  of  them  to  sustain  the  action. 
It  is  sufficient  if  the  gravamen  of  the  charge  as  laid  is  proved,  and  unleaa 
the  additional  words  qualify  the  meaning  of  those  proved  so  as  to  render 
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the  words  proved  not  aotlonable,  the  proof  is  BDffloient.  It  is  necessary  for 
the  plaintiff  to  prove  some  of  the  words  precisely  as  charged,  bnt  not  all  of 
them,  if  those  proved  are  in  themselves  slanderous;  but  he  will  not  be  per* 
mitted  to  prove  the  substance  of  them  in  lieu  of  the  precise  words," 

Again,  in  section  SOd,  It  is  said:  **Where  the  words  set  forth,  in  their  or* 
dlnary  sense,  import  a  charge  of  crime,  if  they  are  proved  to  have  been  so 
•poken  in  connection  with  other  words  as  to  rebut  the  idea  of  criminality, 
there  is  a  fatal  variance." 

In  section  871  a  number  of  variances  are  collected  which  have  been  held 
fatal,  none  of  them  stronger  than  the  case  before  us.  (Taylor  v.  Moran,  4 
Met.,  188;  Sproul  v.  Beed,  1  Ky.  Law  Rep.,  407;  Catlett  v.  Brumley,  10 
Ky.  Law  Bep.,  888;  18  Ency.  PI.  &  Pr.,  68.) 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  WINSLOW. 
(Filed  February  91,  1906.) 

1.  Railroads — Passenger  —  Insult  by  employe— Peremptory  Instruction — 
Where  the  evidence  shows  that  a  brakenian  abused  a  passenger  In  a  caboose 
on  a  freight  train,  and  threatened  to  * 'knock  a  lung  out  of  him,"  the  court 
properly  refused  to  give  a  peremptory  instruction  to  the  Jury  to  find  for  the 
defendant. 

2.  Res  gestae— Incompetent  evidence— Subsequent  statements  of  brakeman 
—On  the  trial  of  an  action  by  a  passenger  against  a  railroad  company  for 
damages  for  abusive,  insulting  and  threatening  language  used  towards  him 
while  a  passenger  on  the  train,  it  was  incompetent  to  admit  evidence  of 
statements  made  by  the  brakeman  of  the  occurrence  some  days  after  it 
happened,  as  such  statements  were  no  part  of  the  res  gesto)  and  were  preju- 
dicial to  the  defendant. 

Robblns  &  Thomas,  J.  M.  Dickinson,  Pirtle  &  Trabue  and  O.  L.  Price 
for  appellant. 

W.  J.  Webb  and  B.  Gardner  for  appellee. 

Appeal  from  Graves  Clrcnit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellee  by  verdict  of  a  jury  and  judgment  of  the  court  below  recovered 
of  appellant  $200  in  damages. 

It  appears  from  the  statements  of  the  petition  that  appellee,  while  a  pas- 
aenger  in  a  caboose  of  one  of  appellant's  freight  trains,  traveling  from 
Wlngo  to  Mayflel<},  Ky.,  upon  a  first-class  ticket  which  he  had  purchased 
before  taking  the  train,  was  insulted  and  threatened  with  violence  by  ap- 
pellant's brakeman,  who  was  charged  with  the  duty  of  seeing  to  the  comfort 
and  safety  of  appellee  and  other  passengers  on  the  train ;  that  the  alleged 
Insulting,  offensive  and  threatening  language  of  the  brakeman  was  addressed 
to  appellee  because  he  had  accidentally  expectorated  upon  the  stove  of  the 
caboose;  that  all  that  was  said  and  done  by  the  brakeman  was  in  the  bear- 
ing and  presence  of  other  passengers  in  the  caboose,  and  appellee  was,  by 
reason  of  the  wrongful  acts  and  misconduct  of  the  brakeman,  subjected  to 
great  humiliation  of  feeling  and  mental  suffering,  as  ^ell  as  bodily  fear. 
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The  answer  contained  a  traverse  of  the  material  statements  of  the  petl-^ 
tion,  and  pleaded  the  alleged  misoondnct  of  appellee  in  expectorating  npOD 
the  stove,  which  it  was  averred  he  persisted  in  doing  after  being  requested 
by  the  brakeman  to  desist ;  that  snoh  use  of  the  stove  by  appellee  made  a  bad 
odor  and  was  offensive  to  the  other  passengers,  and  when  politely  requested 
by  the  brakeman,  as  it  was  his  duty  to  do,  to  stop  expectorating  upon  the 
Btove,  appellee  became  angry  and  created  the  only  disturbance  that  occurred 
in  the  oar.  Two  grounds  for  a  reversal  are  presented  by  ^appellant's  couu'- 
■el,  viz. :  The  admission  by  the  lower  court  of  incompetent  evidence  in  the 
trial,  and  the  refusal  of  that  court  to  give  the  jury  a  peremptory  instruction 
to  find  for  the  appellant  when  appellee's  testimony  was  concluded.  A  care- 
ful examination  of  the  bill  of  evidence  convinces  us  that  the  court  did  right 
in  refusing  the  peremptory  instruction,  as  the  evidence  introduced  by  ap- 
pelleR  was  sufficient,  standing  alone,  to  authorize  a  verdict  for  some  amount 
In  his  behalf.  Upon  the  other  hand,  that  of  appellant  strongly  tended  to 
show  that  the  altercation  that  occurred  between  appellee  and  the  brakeman 
was  caused  mainly  by  the  misconduct  of  appellee. 

In  other  words,  the  testimony  of  appellee  himself  was  to  the  effect  that  he 
expectorated  upon  the  stove  one  time  by  accident ;  that  upon  being  reproved 
by  the  brakeman,  Hamlet,  therefor,  he  told  him  it  was  accidental,  but  in- 
stead of  accepting  his  excuse,  the  latter  said  to  him,  in  an  insulting  and 
domineering  manner:  *' What  did  you  want  to  spit  on  that  stove  for?  Was  it 
to  hear  it  fry?  You  better  go  home  and  spit  on  your  grandmamma's  bed,  and 
see  what  she  would  do;"  that  Hamlet  continued  to  talk  to  appellee  in  an  an* 
gry  and  Insulting  manner,  and  appellee  said  to  him :  '*I  understand  what  you 
mean,and  I  think  you  have  said  enough  about  it. "  Whereupon  Hamlet  turned 
to  the  conductor,  who  had  just  entered  the  caboose,  and  asked  him  if  appellee 
was  a  imssenger,  and  upon  being  told  that  he  was,  he  said,  again  turning  to 
appellee:  "If  you  wasn't,  damn  you,  I  would  knock  your  lungs  out."  Upon 
being  told  by  appellee:  *No,  he  wouldn't,  either,"  he  said:  "Yes,  I  woald," 
and  started  towards  appellee,  who,  according  to  his  further  statements,  said 
no  more,  as  he  was  afraid  Hamlet  would  strike  him. 

Two  of  the  passengers,  a  man  and  a  woman,  corroborated  appellee  in  large 
measure,  though  they  did  not  hear  all  that  was  said  by  either  appellee  or 
the  brakeman.  Their  testimony,  however,  went  to  show  that  the  brake- 
man's  language  was  rough  and  his  conduct  aggressive,  and  both  heard  him 
■ay  if  appellee  were  not  a  passenger  he  would  slap  a  lung  out  of  him. 

For  the  appellant  three  witnesses  were  introduced,  Hamlet,  the  brake- 
man,  Parker,  the  conductor,  and  Saxon.  Hamlet's  testimony  was,  in  sub- 
stance, as  follows:  "It  was  a  very  cold  evening  and  we  were  coming  this 
way  on  Itti,  the  local  freight,  coming  north,  and  this  gentleman  was  sitting 
there  spitting  on  the  stove,  and  I  asked  him  to  stop  it.  There  were  some 
old  ladies  in  the  car,  and  one  in  particular  was  coughing  right  smart,  and 
it  seemed  to  me  it  was  offensive  to  her.  It  was  offensive  to  me,  and  I  use 
tobacco  myself,  and  I  remarked  to  hiiu.  If  you  was  to  spit  on  your  mother's 
stove  she  would  take  a  stick  of  stove  wood  and  blam  you  up  by  the  side  of 
the  head  with  it,  and  he  seemed  to  get  highly  insulted,  and  he  says,  yoo 
have  said  enough;  don't  speak  to  me  any  more,  and  spoke  very  loud,  and  I 


I.  0,  B.  B.  00.  y.  WIN8L0W.  331 

«8ked  the  oonduotor  if  he  wae  a  passenger,  and  he  says  yes,  and  I  says  it  ift 
a  Tery  good  thing  he  is.  I  would  slap  a  lung  out  of  him.*' 

The  conduotor  corroborated  Hamlet  in  full,  but  Saxon's  statements  were- 
more  corroboratiTe  of  appellee's  testimony  than  of  Hamlet's.  It  is  evident. 
from  Hamlet's  testimony  that  he  was  angry  and  his  manner  aggressive  oi>. 
the  OQcasion  in  question,  and  If  the  Jury  placed  full  credit  in  the  testimony 
of  appellee  and  his  witnesses,  they  no  doubt  came  to  the  conclusion  that. 
Hamlet  was  insulting,  and  his  manner  threatening,  not  to  say  violent.  At. 
any  rate  it  was  the  province  of  the  jury  to  determine  whether  his  conduct, 
was  such  as  to  justify  a  verdict  for  damages  against  appellant,  whose  ser- 
Tant  he  was,  with  reference  to  the  duty  of  a  common  carrier  towards  its. 
passengers. 

'*The  doctrine  is  now  well  established  that  the  law  implies  a  contract  for^ 
the  protection  of  the  party  carried  from  the  insults  and  wanton  interference 
of  strangers,  fellow  passengers,  and  the  carrier  and  his  servants,  and  tor- 
every  violation  of  the  implied  contract,  by  force  or  negligence,  the  carrier  is 
liable  in  an  action  of  contract  or  tort."  (Addison  on  Torts,  volume  1,  page 
88,  note,  and  authorities  there  cited. ) 

In  discussing  this  doctrine  in  Winnegar's  Adm'r  v.    Central  Passenger 
Railway  Co.,  85  Ky.,  647,  this  court  said:   "It  is  not  material  whether  the^ 
-violation  consists  in  puttlog  the  passenger  off  at  a  point  before  his  destina- 
tion is  reached,  or  by  insulting  him,  or  in  assaulting  him ;  they  are  all  plain, 
violations  of  duty  for  which  a  recovery  may  be  had." 

Again,  in  the  same  case,  the  court  further  said:  "The  law  makes  the  car- 
rier responsible  for  the  acts  of  the  person  in  charge  of  the  car,  and  who  for> 
the  time  has  the  voluntary  custody  of  the  passenger,  with  the  implied  obli- 
gation that  he  will  exercise  the  highest  degree  of  diligence  to  transport  him 
■afely.  In  Qodard  v.  The  Qrand  Trunk  Railway,  67  Maine,  80j),  it  was 
held  that  the  carrier  was  obliged  to  protect  his  passengers  from  violence  or 
insult  from 'Wihateyer  source  it  arises.  He  must  use  all  «ueh  reasonable  pre- 
cautions as  are  necessary  for  that  purpose."  (L.  &  N.  B.  B.  Go.  v.  Ballard, 
.  85  Ky.,  811:  L.  A;  N.  B.  B.  Co.  v.  Ballard,  88  Ky.,  169;  L.  &  N.  R.  B.  Co. 
T.  Donaldson,  19  Ky.  Law  Bep.,  18S4;  Memphis  &  Cincinnati  Packet  Co.  v. 
Nahel,  16  Ky.  Law  Bep.,  743:  Dawson  v.  L.  &  N.  B.  B.  Co..  6  Ky.  Law> 
Bep..  608;  Strull  v.  L.  St  N.  B.  B.  Co.,  96  Ky.  Law  Bep.,  678.) 

We  deem  it  unnecessary  to  comment  upon  the  instructions  given  by  the. 
trial  judge  as  no  complaint  is  made  of  them  by  counsel  for  appellant.    It  is. 
only  insisted  that  a  peremptory  instruction  should  have  been  given.    It  ia 
enough  to  say  that  the  instructions  were  as  favorable  to  appellant  as' it  could^' 
.  have  been  asked.    It  is,  however,  complained  that  the  substantial  rights  of 
appellant  were  prejudiced  by  the  admission  of  the  testimony  of  Elvis  Lamb. 
This  witness  was  introduced  in  chief  for  appellee  for  the  purpose  of  prov- 
ing by  him  a  conversation  with  appellant's  brakeman,  Hamlet,  a  few  days^ 
after  the  altercation  between  the  latter  and  appellee  out  of  which  this  action 
arose.    It  api)ears  that  Lamb  arrested  Hamlet  under  a  warrant  charging 
him  with  some  offense  connected  with  his  treatment  of  appellee  on  appel- 
lant's train,  and  that  Hamlet  was  fined  in  a  police  court  for  the  offense^ 
charged,  and  it  was  on  the  day  and  at  the  time  of  the  trial  that  the  con- 
Tersation  In  question  took  plaoa    Lamb  was  permitted   by  the  court  ta 


332  I.  0.  B.  B.  00.  T.  WINSLOW. 

teettfy  as  to  that  oooveraatioD,  and  he  said  Hamlet  told  him  in  substance  if 
It  was  goinff  to  cost  him  anything  he  wished  he  had  slapped  a  lung  out  of 
Appelle^,  and  that  he  started  to  slap  a  lung  oat  of  him,  and  was  sorry  he 
didn't  do  it. 

This  testimony  was  clearly  incompetent.  In  Greenleaf  on  Evidence,  vol< 
ume  1,  section  118,  we  find  this  statement  of  the  law:  "The  party *s  own  ad- 
missions, whenever  made,  may  be  given  in  evidence  against  him ;  but  the 
admission  or  declaration  of  his  agent  binds  him  only  when  it  is  made  dur- 
ing the  continuance  of  the  agency  in  regard  to  a  transaction  then  depending 
«t  dum  fervet  opus.  It  is  because  it  is  a  verbal  act  and  part  of  the  res 
gestee  that  it  is  admissible  at  all,  and,  therefore,  it  is  not  necessary  to  oall 
the  agent  himself  to  prove  it;  but  whenever  what  he  did  is  admissible  in 
evidence,  there  It  is  competent  to  prove  what  he  said  about  the  act  while  he 
was  doing  it ;  and  it  follows  that  where  his  right  to  act  in  the  particular 
matter  in  question  has  ceased  the  principal  can  no  longer  be  affected  by  his 
-declarations,  they  being  mere  hearsay.*'  (Taylor  on  Evidence,  volume  1, 
section  588. ) 

In  C.  A  O.  B.  B.  Go.  v.  Beeves*  Adm*r,  11  Ky.  Law  Rep.,  14,  the  above 
•rule  of  evidence  was  considered,  and  in  discussing  it  the  court  said :  *'The  tes- 
timony of  the  witness  as  to  the  conversation  with  Hlnoh,  the  conductor,  in 
which  he  is  said  to  have  admitted  his  neglect,  was  incompetent.  *  *  *  In 
this  case  the  conversation  occurred  after  the  accident  happened  and  after  the 
xsonductor  had  left  the  station,  when  he  was  expressing  his  regret  caused  by 
the  occurrence,  and  attaching  blame  to  himself  for  the  injury  to  the  unfortu- 
nate man.  If  this  conversation  wich  the  witness  is  to  be  regarded  as  a  part 
of  the  res  gestie,  then  the  agent,  by  his  declarations,  can  bind  his  principal 
after  as  well  as  at  the  time  the  accident  happened,  or  the  transaction  takes 
place."  (L.  &  N.  B.  B.  Co.  v.  Ellis'  Adm'r,  17  Ky.  Law  Rep.,  269;  L.  As 
N.  B.  R.  Co.  V.  Webb,  99  Ky.,  3:^2;  Parker's  Adm'r  v.  Cumberland  Tel. 
and  Tel.  Co.,  85  Ky.  Law  Rep.,  1891.) 

It  is  insisted  that  the  proof  of  the  statements  of  the  brakeman,  Hamlet, 
were  not  prejudicial  in  view  of  his  admissions  made  on  the  trial  of  this  oase 
of  what  he  said  to  appellee.  All  that  he  then  admitted  saying  to  appellee 
was.  if  he  were  not  a  passenger  he  would  slap  a  lung  out  of  him,  but  in  his 
t3onversa don  with  Lamb  the  statement  calculated  to  prove  hurtful  to  appel- 
lant was  that  he  started  to  slap  a  lung  out  of  appellee,  and  was  sorry  he  had 
not  done  so.  The  statement  was  a  corroboration  of  appellee's  testimony 
that  he  started  towards  him  as  if  to  strike  him.  We  can  well  Imagine  that 
it  must  have  had  great  weight  in  causing  the  jury  to  find  for  appellee.  At 
any  rate,  It  was  not  part  of  the  res  gestae,  and,  therefore,  incompetent,  and 
the  court  should  have  excluded  it.  Appellee,  upon  the  cross  examination 
of  Hamlet,  might  have  laid  the  foundation  for  contradicting  hfm  by  obtain- 
ing his  denial  of  the  statements  attributed  to  him  by  Lamb,  in  which  event 
Lamb  could  have  been  introduced  In  rebuttal  to  prove  the  statements,  but 
even  then  it  would  have  been  the  duty  of  the  court  to  tell  the  jury  that  the 
statements  as  testified  to  by  Lamb  might  be  considered  by  them,  not  as 
substantive  evidence,  but  only  for  the  purpose  of  contradicting  and  discred- 
iting Hamlet. 

Because  of  the  error  of  the  court  in  admitting  proof  of  the  conversation 
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between  Hamlet  and  Lamb  the  judgment  is  re^ened  and  cause  remandec^ 
for  a  new  trial  and  other  proceeding  consistent  with  the  opinion. 
Whole  court  sitting. 


GBEEB  T.  COMMONWEALTH. 
(Filed  February  21,  1906— Not  to  be  reported. ) 

1.  Malicious  shooting— Self-defense— Instruction  —Qualification-  Brought^ 
on  difficulty— In  a  prosecution  against  one  charged  with  maliciously  shoot- 
ing another  with  a  pistol  with  Intent  to  kill,  it  is  error  in  the  court  in 
giving  an  instruction  on  self-defense  to  qualify  it  by  adding  thereto: 
** Unless  you  believe  from  the  evidence  that  the  defendant  brought  on  the 
difficulty,*'  without  explaining  to  the  jury  how  or  by  what  means  the  diffi- 
culty was  brought  on  by  the  defendant. 

2.  Shooting  in  sudden  affray— An  instruction  under  Kentucky  Statutes,. 
section  1242,  for  shooting  in  a  sudden  affray,  etc.,  should  follow  the  language 
of  the  statute. 

8.  Separation  of  witnesses— Under  section  601  of  the  Civil  Code  the  trlak 
court  may,  in  its  discretion,  allow  one  of  the  witnesses  for  the  Common-^ 
wealth  to  remain  in  the  court  room  to  aid  the  attorney  for  the  Common-^ 
wealth  during  the  trial. 

H.  L.  Qreene  and  M.  H.  Bhorer  for  appellant. 

N.  B.  Hays  and  L.  Mix  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Sarah  Qreer  was  indicted  under  section  1166,  Kentucky  Statu teF.  on  th& 
charge  that  she  willfully  and  maliciously  shot  at  Emma  Calloway  with  a 
pistol  with  intent  to  kill  her,  and  wounded  Elizabeth  McWilliams.  The 
proof  by  the  Commonwealth  was  to  the  effect  that  while  Mrs.  Calloway  and 
Mrs.  MoWllliams,  who  were  sisters,  were  walking  along  the  street,  in  Mid- 
dlesboro,  and  just  as  they  got  even  with  the  side  door  of  the  house  in  which 
Sarah  Greer  was,  she  came  to  the  door  and  made  some  remarks,  and  threw 
her  pistol  at  Mrs.  Calloway  as  if  she  were  going  to  shoot  her;  that  Mrs. 
McWllliams  ran  toward  the  pistol  to  prevent  the  defendant  from  shooting 
her  sister  and  as  she  did  this  was  shot  in  the  arm ;  that  Mrs.  Calloway  then 
grabbed  the  defendant  and  a  struggle  ensued  between  them  over  the  pistol 
outside  of  the  door. 

On  the  other  hand,  the  proof  for  the  defendant  was  that  she  was  sittinfi^ 
in  the  house  talking  to  two  other  women,  and  was  sitting  farthest  from  the 
door  when  Mrs.  McWllliams  and  Mrs.  Calloway  appeared  at  the  door,  and. 
Mrs.  McWllliams  said:  "Is  Sarah  Greer  here?'*  That  she  answered  yes,  and 
Mrs.  Calloway  then  rushed  towards  her,  with  a  pistol  pointed  at  her,  say- 
ing: '*What  did  you  part  me  and  my  husband  for;*'  that  she  jumped  up  and 
grabbed  the  pistol  and  Mrs.  McWllliams  grabbed  her,  and  that  in  the  scuffle 
the  pistol  went  off  and  struck  Mrs.  McWllliams  in  the  arm.  The  two 
women  who  were  in  the  house  with  Sarah  Greer,  and  one  or  two  other  wit- 
nesaes,  give  testimony  confirming  her  version  of  the  transaction,  while  the 
other  version  of  it,  which  was  given  b/  Mrs.  Calloway  and  Mrs.  McWllliams 
ivas  confirmed  by  other  witneaies  on  behalf  of  the  Commonwealth. 
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The  proof  showed  that  the  dlfScuIty  oocurred  in  April,  and  that  In  the 
"precediDg  August,  while  Mrs.  Calloway,  then  unmarried  and  sixteen  jean 
old,  was  on  a  train.  Sarah  Greer  oame  up  and  said  she  wanted  to  see  the 
>girl  who  was  going  with  Lapps  Calloway,  and  she  would  put  her  lights 
out  A  man  who  was  sitting  by  the  girl  made  her  go  away.  Calloway  and, 
Ills  wife  were  married  the  following  February,  and  in  March  he  left  her, 
and  the  intimacy  between  him  and  Sarah  Greer  seems  to  have  continued. 
There  was  also  proof  that  Sarah  Greer,  on  the  day  of  the  shooting,  had  in- 
'suited  Mrs.  Calloway,  and  had  followed  her  from  place  to  place  along  the 
street. 

On  this  evidence  the  couit  instructed  the  jury  that  if  the  defendant  ma- 
liciously shot  at  Emma  Calloway  with  intent  to  kill  her,  and  wounded 
Elizabeth  McWllllams,  they  should  find  her  guilty,  as  charged  in  the  indict- 
ment, and  fix  herjpunishment  at  confinement  in  the  penitentiary  at  not  less 
than  one  nor  more  than  five  years;  or  If  the  shooting  was  don  in  sudden 
heat  of  passion  and  sudden  affray,  they  should  fix  her  punishment  at  a  fine 
•and  imprisonment  in  the  county  jail,  as  provided  in  section  1949,  Kentucky 
Statutes.  He  also  gave  the  usual  self-defense  instruction,  but  with  this 
ciuallflcation :  * 'Unless  you  believe  from  the  evidence  that  the  defendant 
"brought  on  the  difficulty,  then  the  law  of  self-defense  does  not  apply,  unless 
the  defendant  in  good  faith  abandoned  the  difficulty." 

Under  this  qualification  the  jury  might  have  thocght  that  if  the  defend- 
fint  brought  on  the  difficulty  by  estranging  the  husband  and  wife,  or  by 
Insulting  Mrs.  Calloway  that  day,  or  by  following  Mrs.  Calloway  as  she 
had  done,  then  the  right  of  self-defense  did  not  exist.  This  qualification  of 
the  self  defense  instruction  has  been  often  condemned  by  this  court.  (Allen 
V.  Commowealth,  9  Ky.  Law  Bep.,  784:  Wilcoxen  v.  Commonwealth,  16  Ky. 
Law  Bep.,  961. )  There  was  no  evidence  that  appellant  abandoned  the  diffi- 
"oulty  before  the  shooting.  The  court  should  have  made  this  part  of  the  in- 
struction read  thus:  "Unless  you  believe  from  the  evidence  that  the  defend- 
ant brought  on  the  difficulty  by  presenting  a  pistol  at  Emma  Calloway,  or 
aiming  to  shoot  her  with  it,  then  the  right  of  self-defense  does  not  exist." 

The  second  instruction  given  by  the  court  does  not  follow  the  language  of 
section  1942,  Kentucky  Statutes.  The  language  of  the  statute  is :  "If  any 
person  shall  in  a  sudden  affray,  or  in  sudden  heat  and  passion,  without  pre- 
vious malice  and  not  in  self-defense,  shoot,  etc.'* 

The  instruction  should  follow  the  language  of  the  statute.  None  of  the 
Instructions  given  by  the  court  presented  to  the  jury  the  version  of  the 
transaction  as  proven  by  the  defendant  and  all  her  witnesses.  In  addition 
to  the  instructions  given  the  court  should  have  told  the  jury  that  if  Emma 
Calloway  made  an  attack  on  the  defendant  with  a  pistol,  and  she  in  her 
necessary  self-defense  caught  the  pistol  in  her  hand,  and  in  the  struggle 
between  her  and  the  defendant  ovei  the  pistol  it  was  accidentally  dis- 
charged, wounding  Mrs.  McWilliams  in  the  arm,  they  should  find  the  de- 
fendant not  guilty.  It  has  been  held  by  this  court  that  section  601  of  the 
Civil  Code,  as  to  the  separation  of  witnesses,  applies  to  criminal  cases,  but 
that  the  court  Is  permitted  in  its  discretion  to  allow  one  witness  to  remain 
in  the  court  room  for  the  purpose  of  aiding  the  Commonwealth  attorney. 
(Baker  v.  Commonwealth,  90  Ky.  Law  Bep.,   1778;   Gilbert  v.   Common- 
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wealth,  2B  Ky.  Law  Bep.,  1094.)  The  rnling  of  the  court  on  this  rabjeot 
will  DOt  be  ground  for  reversal  here  unlees  the  discretion  is  palpably  abused. 
The  record  is  very  obscurely  made  out  on  this  subject,  but  as  the  question 
may  occur  on  another  trial  we  will  say  that  the  Commonwealth  attorney 
should  be  allowed  to  keep  in  the  court  room,  if  he  so  desires,  either  Mrs. 
Calloway  or  Mrs.  McWilliams.  We  do  not  see  that  there  was  any  error  in 
the  admission  or  rejection  of  evidence. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


WILLIE  V.  EAST  TENNESSEE  COAL  CO. 

(Filed  February  81,  1006— Not  to  be  reported. ) 

Master  and  servant— Mining  coal— Injury  to  servant— Knowledge  of  dan- 
ger—Pleadings— Proof— In  an  action  by  a  servant  against  the  master  for 
damages  for  injury  sustained  in  mining  coal,  where  it  appears  that  the  ser- 
vant had  full  control  of  the  room  of  the  mine  in  which  he  was  Injuredi 
working  there  alone  at  his  own  will,  setting  up  props  to  support  the  roof 
when  and  where  he  pleased,  and  failed  to  allege  or  prove  any  duty  on  the 
master  to  inspect  or  keep  the  roof  of  the  mine  in  safe  condition,  or  that  he 
did  not  know  it  was  dangerous,  be  can  not  recover  for  an  injury  by  some 
43late  falling  on  him  while  so  engaged  at  work. 

Tye  8s  Denham  for  appellant. 

Sharpe  &  Siler  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  the  appellant  to  recover  damages  for  a  severe 
injury  received  while  performing  labor  in  the  mines  of  appellant.  He 
merely  alleged  in  his  petition  that  he  was  digging  cdal  for  appellant  at  so 
much  per  ton;  that  he  was  ** necking"  a  room  in  the  mine  when  a  large 
piece  of  slate  from  the  roof  of  this  neck  fell  upon  and  injured  him;  that  his 
Injuries  were  the  result  of  the  negligence  of  the  appellee.  He  failed  to  allege 
that  he  did  not  know  of  the  dangerous  and  unsafe  oondition  of  the  roof  of 
his  neck.  He  also  failed  to  allege  that  it  was  the  duty  of  the  appellee  to  in- 
spect and  keep  this  roof  in  safe  condition,  by  props  or  otherwise.  It  is  not 
shown  by  the  petition  whose  duty  it  was  to  look  after  and  keep  in  repair 
«nd  safe  condition  this  neck  or  room. 

From  the  evidence,  as  it  appears  in  the  record,  it  is  clear  that  it  was  the 
duty  of  the  appellant  to  perform  this  duty.    He  was  mining  coal  by  the  ton, 
commenced  and  ceased  working  at  his  own  will,  was  working  in  the  room 
alone,  set  up  the  props  to  support  the  roof  when  and  where  he  pleased ;  and 
it  is  shown  that  he  put  up  a  prop  under  this  piece  of  slate,  which  fell  and 
injured  him,  and  also  that  it  was  removed,  but  it  is  not  shown  who  took 
the  prop  down.    The  proof  does  show  that  he  knew  it  was  down  for  some 
time  before  he  received  his  injury.    From  all  the  facts  proven  it  clearly  ap- 
pears that  appellant  had  full  and  complete  charge  of  that  room  or  neck,  and 
that  the  appellee  did  not  fail  to  perform  any  duty  that  it  owed  to  him  while 
he  was  performing  labor  in  this  place. 
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Id  cases  where  death  ensueg  by  reason  of  the  negllgenoe  of  an  employer,  It 
Is  not  neoeesary  to  alleKe  in  the  petition  that  the  deceased  did  not  know  of 
the  danger  incident  to  his  employment;  but  in  oases  where  a  servant  is 
suing  bis  employer  to  recover  for  injuries  sustained  by  reason  of  the  negli- 
gence of  the  employer,  it  is  incumbent  upon  the  party  injured  to  aver  and 
show  that  he  was  not  aware  of  the  danger.  (Lexington  and  Garter  County 
Mining  Co.  t.  Stephens,  Adm*r,  104  Ky.,  604;  Williams  ▼.  L.  &  N.  B. 
R.  Co.,.lllKy.,  824.) 

We  are  of  the  opinion  that  the  allegations  of  the  petition  did  not  support 
a  cause  of  action  in  favor  of  appellant.  If  the  petition  had  been  sufScient, 
we  are  of  the  opinion  that  the  appellant's  proof  failed  to  support  a  cause  of 
action  and  the  lower  court  did  right  in  giving  a  peremptory  instruction. 
(Ashland  Coal  and  Iron  By  Co.  v.  Wallace,  101  Ky.,  620  and  644,  and  the  au- 
thorities therein  cited. ) 

Wherefore,  the  judgmentlis  affirmed. 


LEXINGTON  BAILWAY  CO.  v.  O'BRIEN. 
(Filed  February  21,  1906— Not  to  be  reported.) 

1.  Street  railway— Ejection  of  passenger— Amended  petition— Limitation 
»In  an  action  by  a  passenger  against  a  street  ifiilway  company  for  dam- 
ages for  being  assaulted  and  thrown  from  the  car  by  its  conductor  after  ten- 
dering his  fare,  an  amended  petition  filed  after  the  expiration  of  twelve 
months  from  the  time  of  the  alleged  assault,  explaining  plaintiff's  mistake 
in  presenting  an  improper  ticket  for  his  fare,  is  not  a  new  cause  of  action 
and  not  barred  by  the  one-year  statute  of  limitation. 

2.  Ejection  of  passenger— Unnecessary  force— Liability — A  street  car  con- 
ductor has  a  right  to  eject  a  passenger  from  the  car  for  a  failure  to  pay  his 
fare,  but  he  has  no  right  to  use  more  force  than  Is  reasonably  necessary  to 
do  so,  and  if  he  uses  more  force  than  is  reasonably  necessary  to  do  so  the 
company  is  liable  for  the  damages  to  the  passenger  resulting  from  such  ex- 
cessive force. 

8.  Instructions— Punitive  damages— An  instruction  to  the  jury  that  if 
they  believe  from  the  evidence  that  the  conductor  in  ejecting  the  passenger 
*'waE  inspired  to  use  excessive  force,  if  he  did  so,  by  actual  malice  or  ill 
will  towards  the  plaintiff,  the  jury  may,  in  their  discretion,  allow  punitive 
damages,"  was  more  favorable  to  the  defendant  than  it  was  entitled  to. 
The  court  should  have  added  after  the  word  '^plaintiff"  the  words  '*or 
wantonly  or  recklessly  threw  him  from  the  car." 

R.  C.  Stoll  and  Morton,  Webb  &  Wilson  for  appellant. 

Allen  &  Duncan  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellant  prosecutes  this  appeal  from  a  judgment  of  the  Fayette  Circuit 
Court  rendered  against  it  for  $2,000  in  favor  of  appellee  for  personal  injuries 
sustained  by  him  as  the  result  of  being  thrown  from  one  of  appellant's 
street  cars  by  the  conductor  thereof. 

The  appellee  received  his  injuries  on  the  6th  of  November,  1899.  He 
alleged,  in  substance,  in  his  i>etition  that  he  had  paid  his  fare  and  was  a. 
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pasaenger  on  the  car,  and  that  appellant's  agents  and  eervants  in  cbai^^^ 
thereof  unlawfully,  willfully,  maliciously  and  wantonly  assaulted  the  ap- 
X)ellee  and  pushed  and  threw  him  from  the  car  to  the  street  below ;  that  hy 
reason  of  this  wrongful  act   he  fell  upon  the  street  and  reoeiTed  seyere  in- 
juries.    ( Describing  them. )    The  appellant  filed  an  answer  traversing  the- • 
allegations  of  the  petition,  and  in  the  second  parngraph  thereof  alleged  tba^ 
appellee  KOt  on  the  car  and  the  conductor  asked  him  for  his  fare,  when  lur. 
produced  a  blue  transfer  ticket,  of  the  form  issued  by  the  appellant  com- 
pany for  its  own  convenience  and  that  of  its  passengers,  to  be  used  witbin^ 
a  definite  time  as  shown  by  the  punch   mark  on  the  margin  of  it,  and  to  be  • 
used  only  by  persons  getting  on   appellant's  cars  at  its  transfer  station^  . 
located  on  Main  street,  at  the  intersection  of  Cheapside.    The  ticket  had  . 
printed  upon  it  the  following   stipulations  and  agreements,  which  were  ac- 
cepted and  assented  to  by  all  persons  receiving  the  ticket,  viz. :  *'Not  good"*, 
on  route  or  after  time  punched ;  nor  unless  presented  by  the  person  to  whom 
issued  on  first  car  passing  transfer  station  for  desired  route,  and  will  not  be 
honored  unless  holder  boards  car  at  transfer  station. "    That  appellee  was  . 
informed  that  this  ticket  was  not  good  because  be  did  not  get  on  at  the 
transfer  station.     He  refused   to   pay  his  fare,  and  appellant's  conductor  - 
ejected  him  from  the  ear,  using  no  more  force  than  was  necessary  in  doins. 
so.    Appellee  traversed  these  allegations  by  a  reply. 

In  the  month   of  November,  1901,  more   than  twelve  months  after  be  had\ 
received  his  injuries,  he  filed  an  amended  petition  as  follows:  "The  plain- 
tiff, John   O'Brien,  says  that  on   the  8th   day  of  November,  1890,  that  he  • 
boarded  an  East  Main  street  car  by  mistake,  thinking  it  was  a  Dewees  street 
car;  that  he  paid  his  fare,  and  when  reaching  Dewees  street  found  his  mis- 
take;   that  the  conductor  on   the  Main  street  car  gave  him  a  transfer  slip,  . 
properly  punched,  and  directed   him  to  transfer  to  the  Dewees  street  car: . 
that  the  plaintiff  believing  that  he  had  the  right  to  use  this  tiansfer  slip  in. 
payment  of  his  fare  on  the  Dewees  street  car,  boarded  same  and  presented v 
the  slip  to  the  conductor,  who  refused  to  accept  it,  and  demanded  an  addi- 
tional fare;   that  upon   plulntiff's  declining   to  pay   same  the  conductor- 
undertook  to,  and  did,  eject  plaintiff  from  the  car,  and  in  doing  so  used  far- 
more  force  than  was  necessary,  and  pushed  the  plaintiff  violently  off  of  th»' 
car  upon  the  ground,  by  reason   of  which  he  received  the  injuries  com- 
plained of  in  his  original  petition." 

Appellant  traversed  these  allegations,  and  *by  a  separace  answer  to  the^ 
amended  petition  pleaded  the  statutes  of  limitations  of  one  year  as  a  bar. . 
The  appellant  contends  that  by  this  amended  petition  appellee  abandoned i 
his  original  cause  of  action  and  set  up  a  different  and  distinct  eause  cC 
action  other  than  that  alleged  In  the  original  petition.  The  court  snstaiiieA 
a  demurrer  to  appellant's  answer  pleading  the  statute  of  limitationsr  anA. 
this  is  the  first  alleged  error  complained  of. 

We  are  of  the  opinion  that  the  court  did  not  err  in  this.  The  appellee's  cause^- 
of  action  was  for  the  Injuries  received  by  him  at  the  hands  of  appellant's, 
servants  in  charge  of  the  car.  The  object  of  the  amendment  was  for  the  • 
purpose  of  correcting  a  mistake  made  in  the  original  petition  with  refereno»> 
to  facts  leading  up  to  the  time  when  he  received  his  injuries.  (Smith  ¥^ 
Bogenschultz,  14  Ey.  Law  Bep.,  805.) 

vol.  27—22 
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There  were  three  trials  of  the  case  in  the  lower  court.    On  the  first  one  the 
;)iir7  failed  to  agree.     On  the  second   appellee  recdVered  a  verdict  for  $5,000, 
which  was  set  aside  on  motion  of  appellant.    The  last  trial  resultt?d  as  ahoTe 
stated.    It  appears  from  the  evidence  that  the  appellee,  in  good  faith,  be- 
lieved that  this  transfer  ticket  entitled  him  to  ride  upon  this  car.    When  he 
presented   it  the  conductor,    without  examining  it,  tore  it  to  pieces  and 
threw  it  upon  the  floor  of  the  car,  and  demanded  of  appellee  his  fare.    Ap- 
pellee claimed  that  he  had  a  right  to  ride  upon  this  transfer  ticket  and 
undertook  to  explain  to  him  what  the  conductor  who  gave  him  the  transfer 
ticket  had  said.    The  conductor  told  him  that  the  ticket  was  not  good,  and 
that  he  would  have  to  pay  his  fare  or  he  would  put  htm  off.    Appellee  told 
'him  that  he  could  not  put  him  off.  ^  The  conductor  stopped  the  car,  grabbed 
appellee  by  the  lapel  of  his  coat,  jerked  him  around  so  that  his  back  was 
toward  the  st^ps  of  the  oar,  and  suddenly  gave  him  a  shove  in  the  breast, 
which  threw  him  off,  and  he  fell  on  the  macadam  street,  and  was  severely 
«nd  seriously  injured.    There  is  no  conflict  in  the  evidence  as  to  the  extent 
of  appellee's  injuries,  but  appellant  claims  that  his  crippled  condition  is 
partly  due  to  an   injury  he  sustained  about  the  year  1883,  and  complains 
t)ecau6e  the  court  failed  to  give  an  instruction   upon   this  hypothesis,  and 
•cites  the  case  of  L.  &  N.  B.  B.  Go.  v.  Kingman,  18  Ky.  Law  Bep.,  82.     In 
^hat  case  the  verdict  was  for  $12,000,  and  the  court  had  instructed  the  jury. 
In  effect,  to  disregard  the  evidence  as  to   Kingman's  physical  condition 
tsaused  by  the  injury  received  four  years  prior  to  the  negligence  complained 

•of. 

The  court  in  the  case  at  bar,  in  its  Instructions,  confined  the  jury  to 
li^iving  appellee  compensation  for  any  injury  done  to  him  by  any  excessive 
foroe  used  by  defendant's  agent  in  ejecting  appellee  from  appellant's  car,  if 
in  fact  such  excessive  force  was  used.  The  court,  in  giving  its  instructions, 
«cted  upon  the  idea  that  appellee's  right  of  recovery,  if  any  he  had,  was 
tmsed  solely  upon  the  excessive  force  used  by  appellant's  conductor  in  eject- 
ing him  from  the  car,  and  said,  in  effect,  that  if  he  used  more  force  than 
reasonably  appeared  to  him  to  be  necessary  to  accomplish  that  purpose,  then 
they  should  find  for  the  appellee;  otherwise,  they  should  find  for  the  appel- 
iant.  Appellant  does  not  complain  of  the  court's  action  in  this,  but  does 
complain  of  the  instruction  authorizing  punitive  damages.  The  court  in 
submitting  the  question  of  pynitive  damages  used  this  language:  *'And  if 
the  jury  further  believe  from  the  evidence  that  said  agent  was  inspired  to 
use  such  excessive  force,  if  he  did  so.  by  actual  malice  or  ill  will  towards 
the  plaintiff,  the   jury  may,  in   their  discretion,  allow   punitive  damages, 

«tc." 

This  instruction  was  more  favoiable  to  appellant  than  it  was  entitled  to. 

The  court  should  have  added  after  the  word  "plaintiff"  the  words  **or 
wantonly  or  recklessly  threw  him  from  the  car." 

Without  referring  to  the  evidence  on  this  subject  in  detail,  we  are  of  the 
opinion  it  authorized  the  court  to  submit  this  question  to  the  jury. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  the  appellant 
^he  judgment  is  affirmed. 
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WARTH  V.  BALDWIN. 

(Filed  February  21,  1906— Not  to  be  reported.) 

1.  Paasway— Adverse  nae— Presumption— Rebuttal— While  the  oontinuouB 
-^ud  uninterrupted  use  of  a  passway  for  fifteen  years  creates  a  presumption 
that  the  use  was  a  matter  of  right,  and  adverse,  such  presumption  may  be 
-overcome  by  proof  that  the  use  was  permissive. 

8.  Permissive  use— Evidence— Where  the  owner  of  land  over  which  a  pass- 
way  runs  erected  gates  and  kept  them  in  repair  for  his  own  use,  and  as  a 
favor  to  his  neighbors  allowed  them  to  use  the  gates  and  the  passway,  such 
xise  was  permissive  merely. 

Lafferty  &  King  for  appellant. 

W.  S.  Hardin  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

For  many  years,  and  up  to  twenty  or  twenty-five  years  ago,  there  was  an 
old  dirt  road  or  passway  leading  from  Leeslick  to  Cynthlana,  which  ran 
between  the  farm  now  owned  by  appellant  and  appellee.  At  this  time  a 
turnpike  was  built  between  these  two  places,  leaving  the  farm  of  appellant 
between  the  pike  and  this  old  <}lrt  road.  Soon  after  the  building  of  the 
pike  one  end  of  this  dirt  road  was  closed  and  the  other  end  of  it  was  closed 
two  or  three  years  ago,  leaving  the  only  passway  from  appellee's  farm  to 
the  pike  through  the  center  of  the  farm  of  appellant,  which  passway  had 
been  used  for  thirty  or  forty  years.  Persons  using  this  passway  through 
the  farm  of  appellant  had  to  go  through  gates  on  entering  and  leaving  the 
farm,  there  being  no  lane  or  open  way  through  it.  Shortly  before  the  in- 
utitutlon  of  this  action  appellant  removed  these  gates  and  closed  the  pass- 
way, and  appellee,  by  this  action,  seeks  to  compel  appellant  to  open  same. 

Appellee  did  not  allege  or  prove  any  formal  grant  or  dedication  of  this 
right  of  way,  consequently  her  claim  Is  by  prescription  alone.  She  proved 
«  oontinuous  and  uninterrupted  use  of  this  way  by  herself  and  vendors,  im- 
mediate and  remote,  for  more  than  thirty  years,  but  she  did  not  prove  by  a 
«ingle  witness  that  this  use  of  the  passway  was  claimed  and  exercised  as  a 
matter  of  right  or  adverse  to  the  owner  of  the  land  through  which  the  way 
passed.  She  did  not  prove  a  single  act  or  circumstance  to  indicate  tbdt  the 
use  thereof  was  as  a  matter  of  right. 

This  court  has  rejieatedly  decided  that  a  continuous  and  uninterrupted 
use  of  a  passway  for  more  than  fifteen  years  creates  a  presumption  that  such 
use  was  a  matter  of  right  and  adverse,  but  in  this  case  such  a  presumption 
bas  been  overcome  bv  the  proof  that  the  use  was  permissive.  Appellant 
flhows  that  he  has  owned  this  farm  for  only  a  year  or  so,  but  he  shows  that 
the  prior  owners  of  this  land  always  regarded  the  use  of  this  passway  as 
merely  permissive.  They  erected  the  gates  and  kept  them  in  repair  for  their 
^wn  use  and  as  a  favor  to  their  neighbors,  and  received  no  aid  whatever  in 
making  the  gates,  repairing  them  or  in  keeping  the  passway  fit  for  travel. 
<Magruder  v.  Potter,  26  Ky.  Law  Rep.,  13S6;  Clay  v.  Kenney,  24  Ky.  Law 
Rep.,  2084;  Abel  v.  Payne,  23  Ky.  Law  Rep.,  243;  Patterson,  &c.  v.  Griffith, 
188  Ky.  Law  Rep.,  884,  Conyers  v.  Scott,  14  Ky.  Law  Rep.,  784.)  In  this 
last  case  the  court  said:   *'To  create  the  presumption  of  the  grant  of  the 
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right  of  way  the  circum stances  attesdiDg  its  use  must  be  such  as  to  mak»' 
It  appear  that  it  was  established  for  the  benefit  of  the  claimant,  or  that  lt» 
use  WAS  accompanied  by  a  claim  of  right,  or  by  such  acts  as  manifested  an 
intention  to  enjoy  it,  without  regard  to  the  wishes  of  the  owner  of  the  land. 
The  use  must  have  been  enjoyed  under  such  circumstances  as  will  indicate- 
that  it  has  been  claimed  as  a  right,  and  has  not  been  regarded  by  the  parties- 
merely  as  a  privilege  revokable  at  the  pleasure  of  the  owner  of  the  soil." 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


FISHER  V.  WESTERN  UNION  TELEGRAPH  CO. 

(Filed  February  91,  1905.) 

Telegram— Error  in  transmission— Liability  of  company— Where,  in  an 
action  against  a  telegraph  company,  the  petition  alleges  that  the  plaintiff 
addressed  a  telegram  to  a  lumber  dealer,  offering  to  sell  him  lumber  at  $8t^ 
per  1,000  feet,  and  by  negligence  of  the  company  the  telegram  transmitted 
read  125  instead  of  185,  and  that  the  lumber  was  delivered  to  the  purchaser 
before  the  mistake  was  discovered,  whereby  the  plaintiff  lost  1494.10,  the 
difference  in  the  price  of  the  bill  of  lumber  at  t36  instead  of  136  per  1,000 
feet,  for  which  difference  the  plaintiffs  ask  judgment  against  the  company. 
The  petition  states  a  cause  of  action  for  which  the  company  is  liable. 

J.  B.  Bennett  for  appellant. 

Richards  &  Ronald  and  George  H.  Fearons  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  the  appellant  in  the  Greenup  Circuit  Court* 
A  general  demurrer  to  the  petition  was  sustained ;  he  declined  to  plead 
further,  and  a  judgment  was  rendered  dismissing  the  petition,  from  whloh 
he  appeals. 

The  petition  discloses  the  following  facts:  That  appellant  was  engaged  in 
the  manufacture  and  sale  of  lumber  in  Webbvllle,  Lawrence  county,  Ken- 
tucky, and  that  on  the  11th  of  January,  1901,  he  delivered  to  the  agent  of 
the  appellee  the  following  message: 

"WebbviUe,  Ky.,  January  11,  1901. 
'•N.  Fisher,  Vermillion,  Ohio: 

*'Will  furnish  bill  at  thirty-five  net  to  me  Cleveland. 

••H.  N.  FISHER.*' 

Meaning  that  appellant  would  sell  and  deliver  t9,410  feet  of  lumber  at 
Cleveland,  O.,  at  the  price  of  $85  per  1,000  feet  net.  It  was  alleged  that  this 
message  was  delivered  to  the  sendee,  N.  Fisher,  by  the  appellee,  reading 
exactly  as  the  above,  except  the  word  ''twenty*'  was  used  instead  of  "thirty.  ** 

On  January  IS,  1901,  N.  Fisher  wired  the  appellant  as  follows: 

"VermUlion,  O.,  January  32,  1901. 


**H.  N.  Fisher.  Webbvllle,  Ky. : 
**Get  out  Bradley  bill  as  soon  as  possible.    Will  write. 


•N.  FISHKB.*» 
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It  was  alleged  that  the  ezpreBslon  "Bradley  bill/'  used  In  this  message, 
qreferred  to  the  lumber  quoted  Id  the  message  sent  by  the  appellant  to  N. 
Fisher,  and  that  in  pursuance  of  this  message  appellant  at  onoe  shipped 
-and  dellTered  at  Cleveland,  C,  to  one  Bradley,  the  number  of  feet  referred 
to  above;  that  he  delivered  this  lumber  to  Bradley  upon  the  faith  of  his 
message,  and  that  he  was  to  receive  therefor  the  price  of  $86  per  1,000  feet; 
that  when  he  presented  his  bill  to  N.  Fisher  for  payment  he  refused  to  pay 
more  than  $25  per  1,000,  and  presented  to  this  appelant  the  telegram  reading 
'-186  per  thousand ;  that  this  bill  of  lumber  having  theretofore  been  de- 
•livered  by  him  to  Bradley,  upon  the  order  of  N.  Fisher,  he  could  not,  a^d 
*did  not,  collect  from  N.  Fisher  more  than  126  per  1,000  feet. 

Construing  the  petition  as  a  whole,  it  charged  that  appellant  did  not  dis- 
cover, and  bad  no  knowledge  of  the  error  committed  by  the  appellee  in  the 
transmission  and  delivery  of  his  telegram  first  herein  copied,  until  after  the 
•delivery  of  the  lumber  to  Bradley,  at  Cleveland,  O.  It  was  also  alleged 
that  by  reason  of  the  failure  of  the  appellee  to  keep  and  perform  its  agree* 
iment  and  undertaking  to  properly  and  correctly  transmit  and  deliver  the 
telegram  first  herein  named  to  N.  Fisher,  as  it  undertook  to  do,  Che  appel- 
lant had  been  damaged  in  the  sum  of  $404.10,  and  he  asked  judgment  against 
appellee  for  that  sum. 

The  appellee  Insists  that  the  action  of  the  lower  court  in  sustaining  the 
demurrer  was  correct,  and  cit<>s  as  the  only  authority  sustaining  this  posi- 
tion the  case  of  Postal  Telegraph  Cable  Co.  v.  Schaefer,  &c.,  110  Ky.,  007. 
In  that  case  the  mistake  was  discovered  while  the  potatoes  were  in  transit 
-and  before  any  delivery  had  been  made  to  the  consignees,  and  it  was  the 
duty  of  Schaefer  to  stop  the  potatoes  in  transit  and  to  prevent  their  delivery 
to  the  consignees,  if  he  could  have  done  so  by  the  exercise  of  ordinary  care 
and  diligence,  and  thereby  have  prevented  as  much  loss  as  possible.    In  that 
-case  the  court  said,  in  substance,  where  a  telegraph  company  negligently  de- 
livered a  different  message  from   that  it  was  authorized  to  deliver,  so  that 
the  sender  was  represented  as  offering  goods  at  a  lower  price  than  that  at 
which  he  had  in  fact  offered  them,  and  the  supposed  offer  yvaa  accepted  in 
4gnornnce  of  the  mistake,  there  was  no  contract,  and  the  sender  was  not 
bound  to  deliver  the  goods  at  the  lower  price.    But  in  the  case  at  bar  there 
was  a  delivery  of  the  goods  before  the  mistake  was  discovered,  and  the  de- 
'livery  was  to  a  third  party,  Bradley  &   Co.,  lumber  dealers,  in   the  city  of 
Cleveland,  C,  with  whom  appellant  had  no  contract  or  dealings.    Whether 
-or  not  appellant  had  any  cause  of  action  against  N.  Fisher,  the  sendee  of 
•the  message,  we  do  not  decide,  as  that  matter  is  not  now  before  us.    But 
«ven  if  he  did  have,  he  has  refrained  from  incurring  extraordinary  expense 
4n  litigating  the  matter  in  a  foreign  State,  and  is  seeking  to  recover  from 
the  party  primarily  liable  by  reason  of  its  alleged  negligence.    We  are, 
•therefore,  of  the  opinion  that  the  lower  court  erred  in  sustaining  a  demurrer 
to  appellant's  petition. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded  for  further 
jproceedings  consistent  herewith. 
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THE  KENTUCKY  CITIZENS  BUILDING  AND  LOAN  ASSOCIA- 
TION'S  ASS'EE,  &c.  v.  DAUGHERTY,  &c. 

(Filed  February  21,  1905— Not  to  be  reported.) 

1.  Building  and  loan  assooiations— Insolvency— Aeeignment  for  credlton^ 
—Borrowing  members— Where  a  building  and  loan  aEgociation  is  insolvent- 
and  in  the  hands  of  an  assignee  for  the  benefit  of  creditors,  a  borrowing- 
member  will  not  be  allowed  to  apply  to  his  debt  the  amount  paid  by  him  ta- 
the  association  as  dues  on  his  stock,  but  as  to  these  he  stands  as  any  other- 
Btookholdei,  and  must  take  such  dividends  as  are  coming  to  the  stockholders.- 
on  the  settlement  of  the  affairs  of  the  corporation. 

8.  Old  companies— Consolidation — Effect— Where  two  old  companies  were- 
oonsolidated  and  a  new  one  formed  which  simply  succeeded  to  their  righta, 
took  all  their  assets  and  liabilities,  the  renewal  of  a  note  to  the  new  com- 
pany in  no  way  changed  the  situation  of  the  parties  or  affected  any  of  thelr- 
rights,  and  the  case  must  be  determined  as  though  the  new  corporation  had 
continued  to  hold  the  note  executed  to  the  old  association. 

8.  Accepting  new  stocH— Election  to  continue  as  stockholder— The  fact 
that  appellee  accepted  the  new  stock  and  was  credited  thereon  for  the  duea< 
he  had  paid  on  the  old  stock,  was  an  election  to  continue  as  a  .stockholder* 
and  an  acquiescence  in  the  dues  he  had  paid  to  the  old  company  being  ap- 
plied as  payments  on  the  stock  issued  to  him  in  the  new.  He  was  thus  en- 
titled to  all  the  profits  which  might  accrue  to  him  as  a  stockholder  In  tbft- 
new  concern,  and  took  the  risk  of  whether  there  would  be  such  profits. 

James  C.  Poston,  Burnett  &  Burnett  and  C.  B.  Blakey  for  appellants. 

L.  A.  Faurest  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  November  96,  1892,  G.  W.  Daugherty  subscribed  for  ten  shares  of  stock: 
in  the  Kentucky  Building  and   Loan  Association,  a  corporation   created 
under  the  laws  of  this  State,  and  paid  it  110  admission  fee,  $6  as  dues  on 
stock  for  the  month  of  December,  and  |6  as  dues  on  stock  for  the  month  of 
January.    On  the  1st  of  February,  1808,  he  borrowed  of  the  association  |800». 
and  as  part  security  therefor  pledged  eight  shares  of  his  stock,  it  beln^- 
agreed  that  when  these  eight  shares  were  paid  up  they  should  be  cancelled 
and  the  loan  treated  as  paid.     From  that  time  until  July  80,  1804,  he  paid 
the  association  monthly  $8  for  interest  and  premium  on  the  loan,  and  |6  for- 
dues  on  the  stock.    On  July  80,  1894,  he  borrowed  from  the  association  the 
further  sum  of  tSOO,  and  as  part  security  therefor  pledged  his  remaining 
two  shares  of  stock  under  a  like  agreement  that  when  the  stock  should  be- 
fully  paid  up  it  was  to  be  cancelled  and  the  loan  treated  as  paid.    From 
that  time  until  February  1,  1897,  he  paid  the  association  monthly  |10'for*ln- 
terest  and  premium  on  the  loan  and  16  for  dues  on  the  stock.    About  Feb- 
ruary 1,  1897,  the  association,  while  it  was  a  going  concern,  and  another* 
building  and  loan  association,  organized  under  the  laws  of  this  State,  oon- 
■olldated  and  formed  the  Kentucky  Citizens  Building  and  Loan  Associa- 
tion.   The  Kentucky  Building  and  Loan  Association  prior  to  February  1, 
1807,  assigned  and  transferred  to  the  new  company  all  of  its  assets,  includlnit 
he  note  for  a  91,000  held  by  it,  and  a  mortgage  which  had  been  executed  t<^ 
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secure  it.    The  Kentucky  Building  and  Loan  Association  then  ceased  to  haTfr 
a  corporate  existence. 

The  new  company  credited  Daugherty  with  1100  on  the  principal  of  his  debt 
and  took  a  new  note  from  him  for  $900.  The  stock  which  he  held  in  the  old 
company  was  cancelled  and  the  new  company  issued  to  him  nine  shaies  of 
its  stock,  and  credited  him  thereon  for  the  dues  paid  by  him  on  the  stock 
theretofore  issued  to  him  by  the  old  company.  From  that  time  he  paid  to  • 
the  new  company  monthly  $9  for  premium  and  interest  on  the  loan,  and 
$6.40  for  dues  on  the  stock  for  some  months. 

On  July  S,  1897,  the  new  association  made  an  assignment  for  the  benefit 
of  its  creditors,  and  subsequently  this  suit  was  brought  by  the  assignee 
against  Daugherty  on  his  note  for  1900,  and  to  enforce  the  mortgage  securing 
it.  Daugherty  pluaded  usury,  insisting  that  all  of  his  payments  to  the  old 
company,  whether  made  on  the  stock  or  on  th^  debt,  should  be  applied  to-- 
the  debt,  and  that  the  t900  note  was  to  a  large  extent  without  consideration. 

The  court  below  sustained  this  view,  and  the  plaintiff  appeals. 

It  is  unquestioned  that  the  new  association  is  insolvent.  The  rule  is  that 
where  a  building  and  loan  association  is  insolvont  and  in  the  hands  of  an 
assignee  for  the  benefit  of  its  creditors,  a  borrowing  member  will  not  be- 
allowed  to  apply  to  his  debt  the  amount  paid  by  him  to  the  association  as 
dues  on  his  stock,  but  as  to  these  he  stands  as  any  other  stockholder,  and 
must  take  such  dividends  as  are  coming  to  the  stockholders  on  the  settle- 
ment of  the  affairs  of  the  corporation.    Where  the  association  is  solvent  a 

• 

different  rule  applies.    There  the  whole  transaction  is  regarded  simply  as  a 
borrowing  of  money,  and  all   sums  paid  will  be  treated  as  paid  upon  the 
debt.    It  is  conceded  for  appellee  that  he  is  not  entitled  to  credit  on  his  debt 
for  the  dues  paid  on  the  stock  of  the  new  company,  and  the  question  to  be- 
determined  is  whether  the  same  rule  should  be  applied  to  the  dues  paid  on, 
the  stock  of  the  old  company.    Where  an  assignee  purcbasfisa  note  in  con- 
sequence of  assurances  from  the  obligor  that  it  is  good  and  will  be  paid,  he- 
will  not  be  allowed  to  set  up  against  the  assignee  defenses  which  would, 
otherwise  have  been  good  against  the  assignor.     (Smith  v.  Stone,  17  B.. 
Mon.,  171;  McBrayer  v.  Collins,  18  B.  Mon.,  888.)    The  same  rule  is  applied 
where  after  the  assignment  the  obligor  by  a  valid  contract  for  indulgence, 
as  by  executing  a  new  note  to  the  assignee  payable  in  the  future,  lulls  th^- 
assignee  into  security,  and  thus  causes  hiio  to  lose  his  recourse.    (Stone  v. 
McConnell,  1  Di:^vall,  65;    Beal  v.  Bethel,  8  Ky.  Law  Rep.,  897;  Burks  v. 
Cheek,  11  Ky.  Law  Bep.,  968. )    The  rule  rests  upon  the  ground  of  estoppel. 
It  applies  to  usury  as  well  as  to  other  defenses;  but  it  will  not  be  applied 
where  the  assignee  has  lost  nothing,  and  is  in  no  worse  situation  by  the  re> 
newal  of  the  note.    In  the  case  at  bar  the  two  old  companies  were  oonfioli- 
dated  and  a  new  one  formed  which  simply  supceeded  to  their 'rights,  took 
all  their  assets,  debts  and  liabilities  and  stood  in  their  shoes.    The  renewal, 
of  the  note  to  the  new  corporation  in  no  way  changed  the  situation  of  the 
parties  or  affected  any  of  their  rights,  and  the  case  must  be  determined  as- 
though  the  new  corporation  had  continued  to  hold  the  note  executed  by 
Daugherty  to  the  old  association. 

If  the  new  association  had  continued  to  hold  the  old  note  and  Daugherty 
had  continued  to  hold  his  stock  in  the  old  corporation  under  an  agreement' 
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of  (be  parties  that  it  should  be  treated  as  stock  Id  the  new  corporation  and 
tluiTe  the  same  right,  it  could  not  be  maintained  that  he  is  now  entitled  to 
-credit  on  his  debt  for  the  dues  on  this  stock.    But  the  issuing  of  the  new 
«liock  was  merely  for  conTenienoe.    It  was  only  a  form  of  accomplishing 
ivhat  would  have  been  done  under  the  agreement  suggested.    When  the  two 
■^companies  consolidated  and  formed  a  third,  their  stockholders  were  the 
•-stockholders  in  the  new  corporation.    The  issuing  to  them  of  new  certificates 
-of  fltook  in  the  new  company  was  only  to  give   them  due  evidence  of  their 
jrljchts.    Daugherty  was  credited  on  this  new  stock  for  the  dues  which   he 
Aiad  paid  upon  the  old  stock,  and  he  accepted  the  stock  thus  credited.    He 
-"was  not  entitled  to  credit  on  the  stock  for  his  dues  and  also  to  credit  on  the 
note  f<or  the  same  money.    He  might  then,  if  he  had  so  elected,  given  no- 
<^oe  of  withdrawal,  and  as  the  concern  was  then  going,  he  would  in  this 
-«nreat  have  been  entitled  to  credit  on  his  debt  for  all  that  he  had  paid;  but 
Iwdid  not  elect  to  do  this.    He  accepted   the  new  stock  and  was  credited 
■ttffTcon  for  the  dues  he  had  paid  on  the  old  stock.     He  thus  elected  to  con- 
'<41ane  as  a  stockholder  and  acquiesced  in  the  dues  which  he  had  paid  to  the 
*old  company  being  applied  as  payments  on  the  stock  issued  to  him  in  the 
^■MW,    He  was  thus  entitled  to  all  the  profits  which  might  accrue  to  him  as 
:» fltookholder  in  the  new  concern,  and  took  the  risk  of  whether  there  would 
9iB«u«h  profits.    When  the  company  failed,  his  legal  situation  is  in  no  effeot 
different  from  what  it  would  have  been  if  no  new  stock  had  been  issued  to 
'blm,  and  he  had  still  held  his  old  stock  as  representing  his  interest  in  the 
iiew  concern.    His  stock  was  reduced  from  ten  shares  to  nine  because  his 
'^ebt  was  reduced,  and  this  saved  him  paying  dues  on  one  share  of  stock.    He 
-ymsiB  not  prejudiced  by  the  reduction  of  his  stock  as  he  was  credited  on  the 
nine  shares  for  what  he  had  paid  on  the  ten  old  shares  of  stock.    To  make  a 
•distinction  between  the  dues  he  paid  the  new  company  and  those  he  paid  to 
41ie  old  company  on  hie  stock  under  such  circumstances,  would  be  to  disre- 
-9ird  the  substance  and  look  only  at  the  mere  form  of  the  transaction.    The 
•case  falls  squarely  within  the  reasons  for  the  rule  refusing  to  allow  a  bor- 
rowing stockholder  credit  on  his  debt  for  the  dues  paid  on  his  stock  where 
be  has  given  no  notice  of  withdrawal  before  the  failure  of  the  association. 
'TChe  rule  rests  on  the  idea  that  if  this  were  allowed  the  stockholders  would 
■not  be  placed  upon  an  equality,  and  the  borrowing  stockholders  might  re- 
-oeire  the  greater  part  of  the  assets  of  the  company,  leaving  little  or  nothing 
Cor  the  nonborrowing  stockholders,  and  in  some  cases  not  enough  to  pay  the 
-creditors. 

Where  a  stockholder  has  severed  bis  connection  with  the  company  hetoie 
its  insolvency  he  stands  as  any  other  debtor;  he  is  no  longer  a  stockholder 
4iiid,  therefore,  a  different  rule  is  applied  to  him.  But  in  the  case  before  us 
Sangherty  remained  a  stockholder  and  was  entitled  to  share  in  all  the 
'profits  which  might  have  comn  to  the  stockholders,  and  every  reason  which 
ivould  apply  to  other  borrowing  stockholders  in  the  association  applies  to 
'Jiim. 

'  We  concur  in  the  conclusion  of  the  circuit  court  that  Daugherty  paid  9160, 
-which  was  not  credited  to  him.  But  it  is  equally  clear  that  this  money  was 
tpald  for  ten  months'  dues  at  96  a  month  and  interest  and  premium  on  the 
Jloan  at  910  a  month.    He  is  entitled  to  credit  on  his  debt  for  the  ten  pay- 
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ments  of  flO  a  month  for  interest  on  the  loan,  making  flOO  aa  of  date  Feb- 
ruary 1,  1897.  The  circuit  court  properly  added  the  coet  of  insurance  paid 
by  appellee  to  the  amount  of  the  debt. 

Judgment  reversed  and   cause  remanded  for  a  judgment  as  herein  indi- 
cated. 


HAGER.  AUDITOR,  &c.  v.  LOUISVILLE  TITLE  CO. 

(Filed  February  14,  1906— Not  to  be  reported.) 

Taxation— Franchise  taxation— The  appellee  not  being  embraced  by  sec- 
tion 4077,  Kentucky  Statutes,  and  Iseing  authorized  by  its  charter  to  transact 
An  entirely  different  character  of  business  from  the  companies  named  in 
that  section,  it  is  not  subject  to  assessment  for  a  franchise  tax.  The  fact 
that  it  is  required  to  set  aside  a  part  of  its  capital  stock  by  the  provisions  of 
fiection  784,  Kentucky  Statutes,  as  a  guarantee  fund  for  certain  investments, 
does  not  result  in  a  special  privilege.  It  is  intended  as  a  benefit  to  those  to 
whom  it  has  given  guarantees,  and  is,  therefore,  to  that  extent  a  burden 
upon  it. 

N.  B.  Hays  and  Loraine  Mix  for  appellants. 

John  C.  Strother  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  appeal  involves  the  question  whether  the  Louisville  Title  Co.  is  or  is 
not  subject  to  the  assessment  for  a  franchise  tax  under  section  4077,  Ken- 
tucky Statutes.  It  was  organized  under  the  act  of  March  19,  1894,  of  which 
section  726  to  748  are  a  part.  Section  4077  authorizes  the  imposition  of  a 
franchise  tax  on  numerous  corporations,  including  banks,  trust  companies, 
guarantee  and  surety  companies  and  other  like  companies,  corporations  or 
associations,  and  also  on  other  corporations  or  associations  having  or  exer- 
cising any  special  or  exclusive  privilege  or  franchise  not  allowed  by  law  to 
natural  persons  or  performing  any  public  service.  If  the  appellee  is  not  one 
of  the  companies  embraced  by  section  4077,  then  it  is  not  subject  to  assess- 
ment for  a  franchise  tax. 

This  court  in  Louisville  Tobacco  Warehouse  Co.  v.  Coulter,  106  Ky.,  166, 
held  that  corporations  generally  are  not  subject  to  a  franchise  tax;  that  a 
corporate  exi3tenoe  is  not  a  special  or  exclusive  privilege:  that  the  corpora- 
tions subject  to  a  franchise  tax  are  such  as  enjoy  a  special  or  exclusive  priv- 
ilege or  a  franchise  not  allowed  by  law  to  natural  persons  or  that  perform  a 
public  service.  It  was  held  in  ^tna  Insurance  Co.  v.  Coulter,  26  Ky.  Law 
Rep.,  19H,  that  insurance  companies  do  not  enjoy  special  or  exclusive  priv- 
ileges or  iMrform  a  public  service,  therefore,  were  not  subject  to  the  assess- 
ment for  a  franchise  tax.  The  appellee  is  empowered  to  contract,  sue  and 
cwn  property.  And  by  section  728,  Kentucky  Statutes,  it  is  given  the  power: 
^'To  examine  titles  to  real  estate  and  chattels  real;  to  procure  and  furnish 
Information  in  relation  thereto;  to  make  and  guarantee  the  correctness  of 
searches  for  all  instruments,  liens  or  charges  affecting  the  same,  and  to 
guarantee  ox  insure  bonds  and  mortgages,  and  the  owners  of  real  estate  and 
chattels  real  and  others  interested  theiein  against  loss  by  reason  of  defects 
of  title  and  incumbrances  thereon." 
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The  appellee  \e  unlike  a  bank,  ae  it  oan  not  receive  deposits,  sell  exchange^ 
etc.  Neither  is  it  like  a  trust  company.  In  fact  it  is  authorized  to  transact 
an  entirely  different  character  of  business  from  the  companies  mentioned  in 
section  41177.  It  Is  not  necessary  to  continue  to  point  out  wherein  a  title 
company  differs  from  other  companies  enumerated  in  the  section.  Its  busi- 
ness is  to  examine  titles  to  real  estate  and  chattels  real,  and  procure  and  fur- 
nish information  in  relation  thereto  and  guarantee  the  correctness  of  its 
information,  and  to  do  other  things  enumerated  in  section  728.  Any  in- 
dividual might  carry  on  the  same  character  of  business  as  a  title  company. 
It  was  held  in  the  ^tna  Insurance  Co.  case  that  to  insure  lives  and  guar- 
antee the  fidelity  of  persons  is  not  a  special  or  exclusive  privilege. 

It  is  insisted  for  the  Commonwealth  that  under  section  784,  which  re- 
quires appellee  to  set  aside  a  part  of  its  capital  stock  as  a  guarantee  fund 
for  investment  only  in  certain  designated  securities,  and  that  the  funds  so 
set  apart  shall  be  maintained  and  applied  only  for  the  security  and  payment 
of  losses  and  expenses  incurred  by  its  guaranties,  and  shall  not  be  subject 
to  other  liabilities  of  the  corporation,  is  a  special  and  exclusive  privilege. 
It  is  not  a  privilege  which  the  appellee  enjoys,  but  it  is  intended  as  a  benefit 
or  protection  of  those  to  whom  the  appellee  has  given  guarantees.  If  it 
were  a  privilege,  they  might  or  might  not  set  apart  the  fund.  Instead  of  it 
being  a  privilege,  it  is  a  burden  imposed.  The  law  requires  insurance  com- 
panies to  deposit  securities  with  the  State  treasurer  for  the  benefit  of  the 
I>olicy  holders.  This  was  not  regarded  as  a  privilege  enjoyed  by  the  insur- 
ance companies  when  the  court  had  under  consideration  the  question  of  the 
liability  of  insurance  companies  for  a  franchise  tax. 

If  tobacco  warehouse  companies  do  not  perform  a  public  service  (as  it  was 
■o  held  in  Louisville  Tobacco  Warehouse  Co.  v.  Coulter),  then  certainly 
real  estate  insurance  companies  can  not  be  said  to  perform  a  public  service. 
For  the  foregoing  reasons  we  conclude  that  the  appellee  is  not  subject  to 
the  assessment  for  a  franchise  tax. 

The  judgment  is  aflSrmed. 


HAGER,  AUDITOR.  &c.  v.  KENTUCKY  TITLE  CO. 

(Filed  February  14.  1906.) 

Corporations—Created  prior  to  Constitution— Old  charter— Restrictions — 
Franchise  tax— Under  Kentucky  Statutes,  section  744,  providing  that 
* 'existing  corporations  transacting  the  business  provided  for  in  this  act  may 
*  *  *  continue  in  business  as  though  incorporated  under  this  act,"  a  title 
insurance  company  created  by  special  act  of  the  legislature  prior  to  the 
adoption  of  the  present  Constitution,  although  acting  under  itR  old  charter* 
Is  restricted  1^  the  exercise  of  powers  specified  in  Kentucky  Statutes,  section 
798,  adopted  March  19,  1894,  and  is  not  subject  to  assessment  for  franchise 
tax. 

N.  B.  Hays  and  Loraine  Mix  for  appellants. 

Thos.  W.  Bullitt  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 
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Tbe  quefltios  Involyed  In'thifl  case  is  the  same  as  was  Involved  In  the  case  ot 
Hager,  Auditor  v.  liouisville  Title  Co.,  ante,  845,  this  day  decided.    Therea- 
■oningand  cox^clnslon  of  the  oourt  in  that  case  are  applicable  to  this  case,  ex* 
oept  there  is  another  question  which  we  will  here  consider.    The  appellee  was 
created  by  special  acts  of  the  legislature  passed  before  the  adoption  of  the^ 
present  Constitution.    It  was  given  powers  and  privileges  which  real  estate- 
title  insurance  companies  do  not  have  under  the  act  of  March  19.  1894  (sec-. 
tions  726  to  748.  Kentucky  Statutes).    By  section  678,  Kentucky  Statutes, 
provisions  of  charters  given  by  the  legislature  '* inconsistent  with  the  pro- 
visions of  this  chapter  (chapter  82,  Kentucky  Statutes),  concerning  similar- 
corporations*'  and  ''all  powers,   privileges  and  immunities"  conferred   by 
such  charters  *' which  could  not  be  obtained  under  the  provisions  of  this 
chapter,"  stood  repealed  on  September  25,  1897.    This  chapter  seems  to  have< 
contained  no  provision  for  the  incorporation  of  title  companies,  and  the  l(*gi8- 
lature  seems  to  have  been  of  that  opinion,  because  the  act  of  March  19,  1894, 
makes  special  provision  for  the  incorporation  of  such  companies.    It  is  pro- 
vided In  that  act,  section  744,  that  existing  corporations  "transacting  the^ 
business  provided  for  in  this  act  may  *    *    *  continue  in  business  as  though 
Incorporated  under  this  act."    It  is  clear  from  the  statute  that  real  estate* 
title  insurance  companies,  although  acting  under  charters  previously  given^ 
are  restricted  to  the  exercise  of  powers  specified  in  section  728. 

It  is  argued  for  the  Commonwealth  that  because  the  Kentucky  Title  Co. 
did  not  accept  the  present  Constitution  until  1908,  it  gets  no  benefit  from 
the  present  legislation,  and,  therefore,  it  is  estopped  to  deny  that  it  con-, 
tlnues  to  exercise  the  special  privileges  by  Its  legislative  charter  and  amend- 
ments theretd.    If  the  position  of  counsel  for  the  Commonwealth  is  correct, 
then  a  corporation  which  enjoyed  privileges  under  legislative  chariiers  could- 
keep  them  In  foroe  by  falling  to  accept  the  Constitution,  although  the  legis- 
lature had  repealed  the  acts  granting  them.    The  effect  of  this  would  be  to^ 
give  corporations  Irrevocable  privileges,    ^e  are  of  the  opinion  that  the  ap- 
pellee Is  not  subjeot  to  assessment  for  a  franchise  tax. 

The  Judgment  Is  affirmed. 


FOBD,  &c.  V.  AZBILL,  &o. 
(Filed  February  16,  1906. ) 

1.  Land— Judicial  sale—Mlsdescription  of  property—In  an  action  to  en-, 
force  a  purchase-money  lien  on  a  dwelling  house  and  lot  and  two  adjoining- 
lots,  the  pleading  described  all  three  of  the  lots,  and  the  judgment  directed 
the  sale  of  the  dwelling  house  and  the  two  vacant  lots  adjoining,  but  ix>. 
giving  the  boundary   the  decree  omitted  the "^bouBdary  of  the    dwelling 
house  lot.    The  commissioner  sold  all  three  of  the  lots,  but  in  his  deed  to 
the  purchaser  he  gave  the  boundary  of  the  vacant  lots  and   omitted   the 
boundary  of  the  dwelling  house  lot.    Held— That  in  an  action  by  the  former* 
owner  to  recover  the  dwelling  house  that  the  purchaser  at  such  sale  was  en- 
titled to  hold  the  entire  property. 

2.  Ambiguous  judgment— Beference  to  pleadings— Where  the  entry  of  a. 
Judgment  is  ambiguous  or  so  obscure  as  not  to  clearly  express  the  exact  de- 
termination of  the  oourt.  reference  may   be  had  to  the  pleadings  and  others 
proceedings,  and  If  with  this  light  thrown  upon  the  entry  its  obscurity  ist 
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"dispelled  and   its   intended  signiflcanoe  made  apparent,  the  judgment  will 
be  upheld  and  oarried  into  effect  as  it  was  intended. 

Pendleton  &  Bush  for  appellants. 

B.  B.  Jouett  and  J.  Smith  Hays  for  appellees. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Mattie  J.  Azbill,  purchased  of  Mrs.  Alice  M.  Owen  a  house 
«nd  lot  situated  in  Massie's  Addition  of  the  city  of  Winchester,  and  two 
vacant  lots  adjoining  the  house  and  lot,  but  in  the  rear  of  it.  The  oonsid- 
oration  was  $500  cash  and  two  notes,  each  for  |1,160.  One  note  was  assigned 
to  James  Flannigan,  who  instituted  an  action  thereon  to  enforce  the  pur- 
chase-money lien.  The  petition  correctly  describes  the  property  sought  to 
be  sold,  and  the  deed  which  Mrs.  Owen  had  made  to  the  appellee  was  filed 
and  made  part  of  the  petition,  also  correctly  describes  the  property.  The 
x:ourt  also  adjudged  that  the  property  could  not  be  divided  without  ma- 
terially impairing  its  value.  The  following  plot  shows  the  situation  of  the 
property : 

In  the  judgment  enforcing  the  Hen  the  property  is  described  as  follows: 


Broadway  street. 


Alley. 


Fenue. 


Dwelling 
house. 


Lot. 


O 
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< 


Fence.    _    _     Fence. 
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"It  is  further  adjudged  that  said  debt  is  a  lien  oo  a  certain  dwelling  housev 
and  two  Jots,  situated  in  the  citj  of  Winchester,  Ky. ,  and  in  Massie's  Addi- 
tion to  said  city,  which  are  bounded  as  follows:  'Beginning  at  a  stake  in 
the  margin  of  Second  avenue,  comer  of  alley;  thence  in  line  of  said  alley 
E.  176  feet  to  an  alley;  thence  100  feet  in  line  of  alley  to  a  stake,  corner  of 
lot  No.  14  in  said  Massie's  Addition;  thence  in  line  of  said  lot  W.  175  feet  ta 
a  stake  in  the  margin  of  Second  avenue  (thence  S.  with  avenue)  VO  feet  to» 
the  beginning.'  Said  lots  are  Nos.  16  and  16  in  said  Addition,  and  that  the 
plaintiff  has  a  right  to  enforce  said  lien  on  said  house  and  two  lots,  the 
dwelling  being  located  on  one  of  said  lots." 

The  property  was  sold  by  the  commissioner  of  the  court  under  that  judg^ 
ment.     Flannigan   became  the  purchaser.    The  sale  was  confirmed   and   a. 
deed  made  in  accordance  with   the  description   contained  in  the  judgment. 
The  appellee,  under  the  purchase  at  the  decretal  sale,  took  possession  of  the 
house  and  lot  and  the  two  vacant  lots  and  remained  in  possession  of  them 
about  five  years  when  this  action  was  brought  to  recover  the  house  and  lot 
upon  the  claim  that  it  was  not  sold  at  the  decretal  sale,  but*  only  the  two 
vacant  lots.    The  question  here  for  our  determination  is  whether   the  entire 
property  was  sold,  or  only  the  two  vacant  lots.    The  property  brought  11,800 
at  the  sale.    The  vacant  lots  were  worth   about  t250  at  that  time.    There 
was  a  lien  upon  all  the  property  for  the  purchase  money.    There  was  no 
dwelling  upon   lots  Nos.  15  and  16.    The  judgment  recites  that  there  is  a 
lien  upon  the  dwelling  house  and  two  lots;  that  the  plaint\^  has  the  right 
to  enforce  the  lien  on   "said   dwelling  house"  and  two  lots;    that  "said 
dwelling  house  and  two   lots"  be  sold.    The  commissioner  was  dirrcted  to 
advertise  the  dwelling  house  and  lots.    The  report  of  the  sale  shows  that  th& 
"dwelling  house  and  two  lots"  were  appraised  at  $1,660.    The  order  con- 
firming the  report  of  sale  describes  the  property  as  a  dwelling  hoii.<;e  and 
two  lots,  situated  on  East  Broadway.    It  is  further  recited  that  Flannigan 
was  the  purchaser  of  the  dwelling  house  and  two  lots.    The  parties  to  the- 
aotion,  including  the  appellee,  supposed  the  entire  property  was  sold,  be- 
oause  the  possession  of  it  was  taken  under  the  judgment,  and  the  appellee 
recognized  that  the  entire  property  had  been  sold,  because  she  never  ques- 
tioned it  until  the  appellants  discovered  what  they  supposed  was  a  dtfect 
in  the  description  of  the  property,  and  sought  to  have  the  appellee  correct  it. 
The  property  sold  was  on  East  Broadway,  and   unless  the  lot  upon  which 
the  dwelling  was  situated  was  sold    the  property  could   not  bind  on  East 
Broadway.    No  dwelling  house  could  have  been  sold  unless  the  lot   fronting 
on  East  Broadway  was  included  In  the  sale.    The  appraisers  could  not  have 
valued  a  dwelling  house  unless  It   was  the  one  fronting  on  East  Broadway. 
No  dwelling  house  was  ordered  sold  or   sold  under  the  judgment  unless  it 
was  the  one  on  the  lot  fronting  on   East  Broadway.    It  is  impossible  to 
believe  that  the  plaintiff  would  have  paid  11,800  for  the  vacant  lots,  worth 
only  $260,  when  a  lien  existed  upon  the  entire  property.    The  difficulty  arisea 
from  the  fact  that  the  judgment  after  giving  a  general  description  of  the 
property  ordered  sold,  it  then,  in  giving  the  metes  and  bounds,  describes  the 
vacant  lots.    Counsel  for  the  appellee  in  the  opening  statement  of  their  brief 
say:  "This  record  presents  a  strange  case.    It  might  correctly  be  styled  a 
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I^equest  that  the  Court  of  Appeals  take  from  appellee  her  property,  and  glTO 
it  to  the  appellant. ' ' 

Id  this  view  we  do  not  ooncnr.  The  question  is  whether  the  court  will 
«llow  the  appellee  to  take  from  the  appellant  property  which  she  actually 
purchased,  and  in  which  the  appellee  for  many  years  acquiesced,  and  give  It 
to  the  appellee,  because  of  an  erroi  in  the  description  of  it.  No  one  oould 
examine  this  record  without  reaching  the  conclusion  that  the  entire  prop- 
erty was  intended  to  be  sold,  and  the  appellee  and  the  purchaser  both  under- 
stood that  it  was  sold.  The  deed  and  petition  correctly  descibe  the  property 
upon  which  the  lien  existed,  and  which  was  ordered  sold.  The  fact  that  the 
court  adjudged  that  the  property  upon  which  the  lien  exiete^could  not  be 
divided  without  materially  impairing  its  value,  shows  that  the  court  did 
not  intend  to  order  sold  only  pait  of  it.  To  sustain  the  contention  of  the 
appellee  we  would  have  to  hold  that  the  court  only  intended  to  sell  part  cf 
the  property  instead  of  the  whole.  To  do  this  we  would  disregard  the 
declaration  of  the  court  that  the  entire  property  was  intended  to  be  sold. 

« 

To  ascertain  what  the  court  meant  we  must  take  the  whole  judgment,  not 
merely  part  of  it.  We  must  take  that  recitation  in  the  judgment  that  the 
dwelling  house  is  ordered  sold;  that  the  lot  fronts  on  East  Broadway.  In 
that  connection  we  must  consider  that  the  court  adjudged  that  the  whole 
property  in  Hen  should  be  sold.  This  court  in  Hildebrand,  &c.  v.  Bunnsohu, 
^c,  19  Ky.  Law  Rep.,  480,  said:  **It  is  true  that  the  description  of  the  land, 
as  set  out  in  tbe  judgment  sale  and  conveyance  relied  on  by  appellees,  is  in 
^some  respects  essentially  different  from  that  in  the  deed  to  Andree,  yet  the 
deed  to  Andree  was  referred  to  in  said  suit  and  other  known  objects,  hence 
it  is  manifest  that  the  intention  was  to  sell  and  convey  the  identical  land 
sued  for." 

In  section  8,  Tolume  1,  2d  edition.  Black  on  Judgments  says:  *'It  remains 
to  be  stated  that  in  case  of  ambiguity  a  judgment  should  be  constn^ed 
with  reference  to  the  pleadings,  and  when  it  admits  of  two  constructions, 
that  one  will  be  adopted  which  is  consonant  with  the  judgment  which 
should  have  been  rendernd  on  the  facts  and  law  of  the  case." 

Again,  in  section  123,  it  is  said:  "The  rule  for  construction  of  ambiguous 
judgments  is  clearly  stated  bj  the  Supreme  Court  of  Kansas  in  the  follow- 
ing language:  'Wherever  the  entry  of  a  judgment  is  so  obscure  as  not  to 
t^lenrly  express  the  exact  determination  of  the  court,  reference  may  be  had 
to  the  pleadings  and  the  other  proceedings;  and  if,  with  the  light  thus 
thrown  upon  such  entry,  its  ob.scurity  is  dispelled,  and  its  intended  signifi- 
cance made  apparent,  the  judgment  will  be  upheld  and  carried  into  effect 
in  the  same  manner  as  though  its  meaning  and  intent  were  made  clear  and 
manifest  by  its  own  terms.'  This  rule  also  applies  to  decrees  in  equity.  The 
meaning  and  effect  of  a  decree  may,  in  case  of  doubt,  be  ascertained  by 
reference  to  the  bill  and  other  proceedings,  particularly  when  these  are  re- 
ferred to  In  the  decree  itself.  And  for  this  purpose  recourse  may  be  had  to 
duly  attested  stipulations  between  the  parties.  *  *  *  A  mistake  apparent 
on  the  face  of  a  judgment,  amounting  to  an  impossibility,  will  not  destroy 
the  judgment  if  enough  remains,  after  it  is  corrected  or  eliminated,  to  dis- 
close the  actual  judgment  rendered." 

We  have  reached  the  conclusion  that  the  appellant  is  entitled  to  hold  the 
entire  property. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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SMITH  ▼.  PARK'S  ADM'R. 

(Filed  February  22,  1903— Not  to  be  reported. ) 

K.  H.  TomliDBon  and  B.  L.  Greene  for  appellant. 

W.  I.  WiUiame  and  R.  L.  Davidson  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  response  to  petition  for  re* 
hearing : 

Under  the  facts  of  this  case  it  was  a  question  for  the  jury  to  determine 
whether  the  services  of  appellant  were  gratuitous  or  not.  The  rule  in  this 
State  is,  if  there  is  any  evidence  supporting  the  plaintiff's  claim  it  must  be 
submitted  to  the  jury. 

If  the  witness,  Higginbotham,  lives  within  twenty  miles  of  the  court- 
house, his  deposition  can  not  be  read  on  another  trial  unless  he  is  physically 
unable  to  attend,  or  some  other  reason  is  shown  which,  under  the  Code, 
makes  the  deposition  admissible  in  lieu  of  the  oral  testimony  of  the  wit. 
xiess.  Appellant  can  only  recover  so  much  of  his  claim  as  accrued  within 
Ave  years  next  before  the  institution  of  his  action.  The  action  was  not 
brought  within  one  year  after  the  qualificatiun  of  the  personal  lepresenta- 
tive,  and,  therefore,  the  provisions  of  section  2698,  Kentucky  Statutes,  do  not 
•apply. 

Petition  overruled. 


STEELE  V.  STEELE. 

(Filed  February  22,  1905— Not  to  be  reported.) 

B.  H.  Young  and  M.  W.  Ripy  for  appellant. 

J.  E.  Conkling  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Chief  Justice  Hobson  delivered  the  following  response  to  petition  for  re- 
hearing : 

Under  the  evidence  we  see  no  reason  to  disturb  the  judgment  of  the  chan- 
cellor on  the  question  of  alimony. 
Petition  overruled. 


CINCINNATI,  NEW  ORLEANS   &  TEXAS  PACIFIC   R.  R.  CO.  v. 

TAYLOR. 

(Filed  February  22,  1905— Not  to  be  reported. ) 

Railroads— Damages— Evidence— The  pleadings  support  the  judgment  ren- 
dered in  this  action,  and  the  only  question  presented  is  whether  the  court 
erred  in  refusing  a  peremptory  instruction  which  was  asked  by  appellant. 
Upon  the  facts  it  was  manifest  that  the  question  was  for  the  jury  to  deter- 
mine whether  proper  care  was  exercised  for  the  protection  of  the  passen- 
gers, and  the  jury  having  found  in  favor  of  appellee,  and  it  not  appearing 
excessive,  the  verdict  will  not  be  disturbed. 

John  Galvin  and  C.  H.  Bodes  for  appellant. 
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Robert  Harding  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

OpiuioD  of  the  court  by  Chief  Justice  Hobson. 

Appellant  did  not  except  to  any  ruling  of  the  court  in  the  admiesion  or 
rejection  of  evidence  or  in  the  giving  or  refusing  of  instructions.  The  plead- 
ings support  the  judgment,  and  the  only  questions  that  are  presented  by 
the  record  are  whether  the  court  erred  in  refusing  to  instruct  the  jury  per- 
emptorily to  find  for  the  defendant  and  whether  the  verdict  of  the  jury  is 
80  palpably  against  the  evidence  as  to  indicate  passion  or  prejudice  on  the 
part  of  the  juiy. 

The  facts  of  the  case  are  that  the  appellee  left  Cincinnati  about  8  p.  m.  for 
Junction  City  on  appellant's  fast  train.  Her  husband  came  with  her  to  the 
station,  and  being  unable  to  find  seats  for  her,  the  nurse  and  children  in 
the  day  coach,  took  them  back  to  the  sleeper  and  left  them  there  when  the 
train  started.  She  had  with  her  two  children,  one  five  years  and  the  other 
two  years  old,  who  soon  went  to  sleep.  When  they  were  about  ten  miles 
out  the  sleeping  car  conductor  came  around.  She  gave  him  the  railroad 
tickets  and  a  $6  bill,  offering  to  pay  for  the  section  in  which  she  was  sitting 
to  Junction  City.  He  refused  to  take  the  money  and  said  that  she  would 
have  to  get  out  and  go  into  the  day  coach.  She  then  offered  to  pay  for  the 
section  clear  through  to  Chattanooga.  This  he  refused  to  accept,  and  still 
insisted  that  she  should  get  out.  She  then  made  three  trips  to  the  day  car  in 
search  of  seats,  but  the  seats  were  all  taken  and  people  were  standing  in  the 
aisles.  She  returned  to  the  sleeper  and  soon  after  this  the  railroad  con- 
ductor came  along.  She  explained  to  him  the  situation  and  he  told  her  to 
stay  right  where  she  was;  that  he  was  running  that  train.  He  had  not  been 
gone  long  when  the  sleeping  car  conductor  came  back  and  again  told  her 
she  must  get  out.  She  then  went  in  search  of  the  railroad  conductor,  whom 
she  found  in  the  stateroom  of  the  sleeper.  He  took  her  and  the  children 
into  the  stateroom  and  told  her  to  stay  there.  Not  long  after  this  the 
sleeping  car  conductor  told  her  she  must  leave  the  stateroom,  and  ordered 
the  porter  to  move  them  out.  The  porter  took  up  the  oldest  child,  the  nurse 
took  up  the  younger,  and  appellee  followed.  When  they  got  to  the  door  of 
the  day  coach  it  was  locked.  The  porter  put  the  child  down  on  the  plat- 
form and  went  back,  as  he  said,  to  get  a  key,  leaving  appellee,  the  children 
and  the  nurse  on  the  platform,  the  vestibule  or  side  door  being  open.  The 
train  was  pulling  out  from  Georgetown  and  running  about  fifty  miles  an 
hour.  Appellee  caught  hold  of  the  door  knob  with  one  hand  and  caught 
hold  of  the  child  with  the  other.  They  stayed  there  waiting  for  the  porter 
to  return.  When  they  reached  Lexington  three  drunken  men  got  on  the 
plaftorm  where  they  were,  who  made  signs  that  alarmed  her  very  much; 
one  of  them  had  a  big  stick,  and  finally  seized  her  by  the  arm.  She  stood 
there  crying  for  a  while,  and  in  desperation,  when  the  train  had  reached 
Nioholasville,  hearing  nothing  from  the  porter  or  the  other  railroad  men,, 
she  took  the  nurse  and  children  into  the  smoking  room  of  the  sleeper.  Soon 
after  this  the  drunken  men  appeared  at  the  door  of  the  smoking  room,  again 
making  signs  which  alarmed  her.  and  set  her  to  crying  again.  After  » 
while  she  got  hold  of  another  porter  and  got  the  railroad  conductor,  who 
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then   toM  her  to  stay  In  the  imoklng  room,  and  be  looked  for  the  drunken* 
men.    She  stayed  In  the  smoking  room  until  she  got  to  Junction  City. 

We  think  it  manifest  on  these  facts  that  the  question  was  for  the  jury 
whether  the  railroad  people  used  proper  care  for  the  protection  of  the  pas- 
sengers. The  jury  found  in  favor  of  the  plaintiff,  and  fixed  the  damages  at 
$900.  While  the  evidence  of  the  railioad  people  in  some  particulars  contra- 
dieted  the  evidence  of  the  plaintiff,  we  are  not  prepared  to  say  that  the  jury- 
were  net  warranted  in  believing  her  version  of  the  transaction,  and  if  they- 
did,  we  can  not  say  that  the  verdict  for  1900  was  so  excessive  as  to  warrant, 
us  in  disturbing  it  on  the  ground  that  it  indicates  passion  or  prejudice. 

Judgment  afSrmed. 


COLBURN,  &c.  V.  GIVIDEN. 

(Filed  February  22,  1905— Not  to  be  reported.) 

Conveyances— Desoent—Goustrnotion  of  will— Where  property  was  con- 
veyed to  Wilson  and  wife  for  life,  with  remainder  to  their  child  or  children, 
but  if  no  child  or  children  be  alive  at  their  death,  then  to  the  heirs  of  Wil- 
son, the  children  took  a  defeasible  fee,  conditioned  upon  their  being  alive  at. 
the  death  of  the  survivor  of  their  parents;  and  if  at  that  time  no  child  of  the- 
marriage  should  be  alive  then  the  property  is  to  descend  to  the  collateral', 
heirs  of  Wilson.  Therefore,  upon  the  death  of  Wilson,  his  widow  and  chil- 
dren could  not  convey  the  property. 

Pryor,  Sapinsky  &  Caetleman  for  appellants. 

Thos.  A.  Barker  for  appellee. 

Appeal  from  Jefferson  Circuit  Court.  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Barker. 

The  question  for  adjudication  upon  this  record  is  the  title  of  Mary  T.  Col- 
burn  and  her  children  to  a  lot  of  ground  in  Iioulsville,  Ky.  The  facts  are 
agreed.  William  A.  Kliessendorf  and  wife  conveyed  the  land  in  question  to- 
Victor  P.  Wilson  and  his  wife.  Mary  T.  Wilson  (now  Mary  T.  Colbum),. 
and  the  proper  construction  of  this  deed  constitutes  the  question  here  in- 
volved. 

The  granting  clause  of  the  deed  is  as  follows:  ** William  A.  Kliessendorf 
and  wife,  Mary  E.  Kliessendorf,  do  by  these  presents  hereby  grant,  bargain,, 
sell  and  convey  unto  the  said  parties  of  the  second  part  for  and  during  their 
mutual  lives  with  the  remainder  in  fee  unto  their  child  or  children,  if  any 
there  be  alive  at  the  time  of  the  deaths  of  the  said  parties  of  the  second  part;, 
and  in  case  of  no  such  child  or  uhildren  then  being  alive,  unto  the  heirs  at 
law  of  said  Victor  P.  Wilson.'* 

By  the  habendum  clause  it  is  provided:  *'To  have  and  to  hold  the  same' 
unto  the  said  parties  of  the  second  part  for  and  during  their  natural  lives, 
with  the  remainder  in  fee  to  their  children,  if  any  such  be  alive  at  the  time 
of  the  deaths  of  the  said  parties  of  the  second  part,  and  in  the  event  of  na 
such  children  then  being  alive,  unto  the  heirs  at  law  of  said  Victor  P.  Wil- 


son." 
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*  Victor  P.  Wilson  died  intestate,  domiciled  in  Jefferson  county,  Kentucky 
in  April,  1898,  leaving  surviTing  him  his  widow,  Mary  T.  Wilson,  and  three 
children,  AUie  May,  Victor  G.   and  Raymond  Wilson.    Raymond  Wilson 
died  intestate,  unmarried,  and  without  Issue.    The  widow,  Mary  T.  Wilson, 
has  since  intermarried  with  C.  P.  Golburn.    Allie  May  and  Victor  G.  Wil- 
son, the  children,  are  now  of  lawful  af^e  and  unmarried.    They  and  their 
mother  entered   into  a  written  contract  to  sell  the  land  in  question  to  the 
-appellee,  Sadie  Elizabeth  Gividen,  who,  after  examination  of  the  title,  de- 
•olined  to  accept  it;   whereupon  this  action  was  instituted.    Upon  the  trial 
•of  the  case,  the  facts  being  agreed  of  record,  the  chancellor  held  that  the 
vendors  did   not  have  a  merchantable  title  to  the  property,  and  dismissed 
their  petition.    From  this  judgment  the  record  comes  up  on  appeal. 

The  conclusion  of  the  chancellor  is  undoubtedly  correct.  The  language  of 
the  deed  leaves  no  room  for  construction  as  to  the  title  of  the  grantees. 
Victor  P.  Wilson  and  his  wife  were  given  a  life  estate,  **with  remainder  in 
fee  unto  their  child  or  children,  if  any  there  be  alive  at  the  time  of  the 
deaths  of  the  said  second  parties;  and  if  there  be  no  such  child  or  children 
then  alive,  the  property  is  to  descend  unto  the  heirs  at  law  of  Victor  P.  Wll- 
.son. "  The  children  took  a  defeasible  fee  in  remainder  conditioned  upon 
their  being  alive  at  the  death  of  the  survivor  of  their  parents,  and  if  at  that 
time  there  should  be  no  child  or  children  of  the  marriage  alive,  then  the 
property  is  to  descend  to  the  collateral  heirs  of  Victor  P.  Wilson.  It  can 
not  be  said  now,  considering  the  uncertainty  of  life,  who  will  take  the 
property  at  the  death  of  Mrs.  Golbuin,  the  time  fixed  in  the  deed  for  the 
fee-simple  estate  to  become  indefeasible,  and  no  judgment  now  rendered  can 
bar  the  rights  of  those  not  now  before  the  court  who  may  be  entitled  at  that 
time  to  the  property.  This  being  true,  the  appellee,  Sadie  Elizabeth  Givi- 
den. can  not  receive  by  the  deed  tendered  her  a  title  to  the  property  in  ques- 
tion which  may  not  be  hereafter  defeated  by  the  possible  death  of  both  of 
the  children  before  that  of  Mrs.  Golburn. 

Judgment  affirmed. 


USHER  V.  TYLER,  &c. 

(Filed  February  22,  1H05-Not  to  be  reported. ) 

Limitation  of  actions— The  plea  of  the  statute  of  limitations  as  to  the  first 
item  in  this  action  must  prevail,  the  period  prDvided  for  by  statute  having 
elapsed  and  no  reason  sulficient  to  stay  it  having  been  shown.  In  the  mat* 
ter  of  the  setoff  relied  upon  in  an  amended  answer  it  is  apparent  from  a 
careful  reading  of  the  record  that  the  due  bills  referred  to  were  mere  memo- 
randums of  money  loaned  and  were  settled  in  adjusting  the  accounts  be- 
tweeen  the  parties,  and,  therefore,  the  chancellor's  finding  will  not  be  dis- 
turbed. 

Ed.  Thomas  for  appellant. 

Robbins  &  Thomas  for  appellees. 

Appeal  from  Fulton  Circuit  Gouit. 

Opinion  of  the  court  by  Judge  Barker. 

This  is  an  action  by  appellant,  F.  M.  Usher,  to  recover  of  the  appellee. 
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-Miinefl  P.  Tyler,  surviviog  partner  of  the  late  firm  of  H.  D.  Murphy  &  Co.. 
the  followiDg  sums  alleged  to  be  due  him :  Eleven  hundred  and  thirty-three 
dollars  and  thirty-flve  cents,  with  interest  from  April  18,  1896;  $100,  with 
nterest  from  February  10,  1896;  $260,  with  Interest  from  April  2,  1889,  and 
'V60,  with  interest  from  February  21,  1890.  The  Indebtedness  as  to  the  first 
-sum  is  alleged  to  have  arisen  by  reason  of  appellant's  having  been  the  surety 
of  H.  D.  Murpby  8b  Go.  on  their  note  to  a  Mrs.  Ford  for  the  sum  of  $1,000 
borrowed  money,  whiob,  with  accrued  interest,  amounting  in  all  to 
'f  1,188.85,  appellant  paid  on  the  18tb  day  of  April,  1895  The  other  three  sums 
«re  evidenced  by  due  bills  bearing  dates  as  above  given. 

The  first  item  of  the  alleged  indebtedness,  11,133.86,  may  be  dispotod  of  as 
tollow/s:  Assuming  it  to  be  true  (although  denied  by   appellee)  that  appel- 
lant, as  surety  of  H.  D.  Murphy  &  Co.,  paid  the  note  in  question  for  his 
principals  on  the  18th  day  of  April,  1896,  the  plea  of  the  five  years'  statute 
-of  limitations  interposed  by  appellee  must  prevail,  the  action  having  been 
•commenced  on  the  18th  day  ot  September,  1901,  and  no  reason  sufiflcient  to 
4tay  the  running  of  the  statute  being  shown.    In  his  testimony  appellant 
admits  that  he  was  in  error  as  to  appellee's  being  indebted  to  him  on  both 
the  notes  for  1260  each,  and  withdrew  his  claim  as  to  one  of  them.    This 
leaves,  of  the  cause  of  action  originally  set  up,  the  two  due  bills,  one  for 
f260  and  the  other  for  1100,  undisposed  of. 

By  an  amended  answer,  filed  on  the  18th  day  of  May,  1908,  the  appeUee 
pleaded  a  set-off  for  goods  sold  and  delivered  and  money  advanced  to  ap- 
pellant by  H.  D.  Murphy  &  Co.,  with  a  balance  due  and  unpaid  amounting 
to  something  over  86,000.  The  validity  of  this  set-off  is  plac«*d  in  isbue  by 
•an  amended  reply  and  counterclaim;  and  upon  these  questions  of  fact  the 
parties  and  their  witnesses  deposed  at  great  length.  As  this  set  off,  and 
what  is  called  the  counterclaim  thereto,  involves  the  dealings  between  the 
firms  of  H.  D.  Murphy  &  Co.  and  Usher  &  Beiry,  and  their  mutual  ao- 
•oounts  against  each  other,  covering  a  period  of  nearly  ten  years,  amounting 
to  over  $100,000,  containing  many  hundreds  of  items,  and  all  long  since  barred 
by  the  statute  of  limitations,  we  shall  not  enter  into  any  further  discussion 
•of  their  merits  than  to  say  that  we  are  convinced  by  a  careful  reading  of  the 
record  that  the  two  due  bills  left  undisposed  of  were  mere  memorandums  of 
money  loaned,  understood  at  the  time  to  be  settled  in  adjusting  the  mutual 
•coounts  of  the  respective  parties,  and  that  we  are  not  willing  to  reverse  the 
chancellor's  conclusion,  that  they  should  be  so  settled  and  adjusted. 

This  conclusion  renders  it  unnecessary  to  examine  into  or  decide  whether 
or  not  the  $S60  note,  evidencing  money  loaned  for  the  puriwse  of  prosecuting 
an«Bction  to  recover  what  is  called  in  the  record  the  "Blythe  estate,"  in 
-which  the  parties  to  the  transaction  had  only  a  speculative  interest  to  a  part 
of  the  proceeds  of  a  favorable  judgment,  was  or  not  champertous  and  void 
under  chilpter  16  of  the  Kentucky  Statutes. 
The  judgment  is  affirmed. 


ABRAMS  V.  COMMONWEALTH. 

(Filed  February  28,  1905— Not  to  be  reported. ) 

1i  Grimlnfiil  l^w— IiaT6eny--Bi^alciug' into  and  entering  outhouse— Where 
(he  evidence  upon  the  trial  of  appellant  was  to  the  effect  that  an  outhouse 
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of  Mrs.  Hunt  wag  broken  into  and  three  chiokens  were  gtolen  therefron^ 
that  in  order  to  get  into  the  outhouse  the  door  had  to  be  unfastened,  andl 
that  it  was  securely  fastened  the  night  before  the  breaking  Into  it,  after  it 
was  seen  that  all  the  ohickens  were  there;  that  the  chickens  were  found  the 
following  morning  in  the  hands  of  a  merchant  who  had  bongbt  them  from 
Heisler,  who  bought  them  from  appellant,  the  jury  was  authorized  to  oon- 
olude  that  appellant  was  guilty. 

2.  Same— Instructions— -An  instruction  which  in  substance  told  the  Jury 
that  if  they  believed  the  house  of  Mrs.  Hunt  was  feloniously  broken  into., 
and  chickens  taken  therefrom  by  a  person  other  than  appellant,  yet  if  they 
believed  that  at  the  tirai*  appellant  was  present  aiding  and  abetting  suoK 
other  person  in  the  commission  of  the  crime,  they  should  find  him  guilty^ 
while  inaptly  worded  was  the  law,  and  was  authorized  by  the  evidence. 

8.  Same-^Compptency  of  evidence— Upon  the  trial  of  appellant  the  Com*^ 
monwealth  proved  by  Felty  that  he  bad  a  conversation  in  the  Jail  with  np« 
pellant,  in  which  the  latter  told  him  he  ^t  the  chickens  from  Worthington,. 
but  did  not  know  where  the  latter  got  them,  and  that  witness  after  this 
asked  Heisler  where  appellant  told  him  he  got  them  and  Heisler  said  that 
he  told  him  from  Worthington.  Held— That  this  was  incompetent,  but  in- 
stead of  being  prejudicial  to  appellant  was  beneficial  to  him,  as  it  tended 
to  contradict  Heisler  who  testified  that  appellant  told  him  the  chlckeos  were* 
his. 

W.  T.  Cole  for  appellant. 

N.  B.  Hays  and  O.  H.  Morris  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant  was  indicted  In  the  Greenup  Circuit  Court  for  unlawfully  and 
feloniously  breaking  and  entering  into  an  outhouse,  belonging  to  and  used 
in  connection  with  the  dwelling  house  of  Mrs.  Belle  Hunt,  and  stealing 
thereform  three  chickens  of  value,  the  property  of  Mrs.  Hunt.  The  trla) 
resulted  in  appellant's  conviction  at  the  hands  of  the  Jury  and  the  fixing  of 
his  punishment  at  confinement  in  the  penitenitary  for  two  years. 

He  now  insists  that  he  should  have  been  granted  a  new  trial  by  the  lower- 
court,  and  that  the  Judgment  of  conviction  should  be  reversed  by  this  oourt 
upon  the  following  grounds : 

1st.  That  the  trial  oourt  should  have  given  a  peremptory  iostmctloik 
directing  his  acquittal  beoause  there  was  no  evidenoe  upon  which  to  base  a- 
conviction. 

9d.  That  the  court  erred  In  instructing  the  jury. 

8d.  That  incompetent  evidence  was  admitted  In  behalf  of  the  Common*^ 
wealth  to  his  prejudice. 

An  examination  of  the  bill  of  evidence  contained  in  the  record  obnvlnoet. 
us  that  the  first  contention  is  unsustained.  The  facts  as  proved  by  the 
Commonwealth  were  In  brief  that  three  of  the  chickens  of  Mrs.  Hunt  were 
stolen  from  her  chicken  house  in  a  building  adjoining  her  dwelling  house, 
Saturday  night,  in  April,  1904 ;  that  the  person  by  whom  they  were  stolen 
bad  to  unfasten  the  door  of  the  building  in  which  they  were  oonflned  to  get 
them,  which  had  been  securely  fastened  by  Mrs.  Hunt  the  evening  before^ 
after  seeing  that  all  her  chickens  were  there.  On  the  following  morning  at 
an  early  hoar  she  dlioovered  the  theft  of  the  chickens,  and  though  the  door 
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*of  the  building  from  which  thej  were  taken  had  been  refastened  by  tha 
thief,  the  gate  through  which  he  entered  the  lot  from  a  back  alley  was  left 
'Open  by  him,  and  the  fastening  broken.  The  mere  raising  of  the  latch  of 
the  door,  and  the  opening  of  the  door,  and  Aereby  effecting  an  entrance  to 
<the  chicken  house,  was  a  sufSoient  breaking  under  the  indictment,  if  done 
^ith  the  felonious  intent  and  accompanied  by  the  taking  of  the  chickens 
'as  charged. 

Mrs.  Hunt,  on  the  following  day,  found  and  identified  the  three  stolen 
chickens  in  the  possession  of  Peters,  a  merchant,  who  had  bought  them  of 
■one  Heisler,  to  whom  they  were  sold  by  appellant  at  8  o'clock  that  morning 
■(Sunday).  In  selling  the  chickens  to  Heisler  appellant  said  they  were  his, 
and  that  he  had  brought  them  from  his  father's  farm  Saturday  evening.  He 
-•ent  John  Worthington  to  tell  Heisler  that  he  had  the  chickens  for  sale,  and 
Heisler  found  him  in  bis  (Heisler's)  shed  with  the  chickenii,  ten  in  all;  in 
^is  number  were  Mrs.  Hunt's  three  chickens.  Heisler  paid  appellant  the 
money  for  the  chickens  at  the  rate  of  30  cents  apiece. 

Appellant  was  in  the  town  of  Greenup  Saturday  afternoon  and  night,  and 
«t  that  time,  as  well  as  on  Sunday,  appeared  to  have  been  somewhat  under 
4he  infiuence  of  whisky,  but  not  so  much  so  as  to  obstruct  his  locomotion 
•or  becloud  his  mind.  His  defense  was  that  Worthington  stols  the  chickens, 
-and  that  he,  without  knowledge  of  that  'fact,  assisted  him  in  the  sale  to 
Heisler.  He  likewise  made  some  effort  to  account  for  his  whereabouts  on 
•Saturday  night,  and  thereby  establish  an  alibi.  The  evidence  in  his  be- 
half did  not,  however,  so  situate  him  as  to  prove  that  he  could  not  have  had 
•an  opportunity  to  commit  the  crime  with  which  he  was  charged,  and  as  to 
Worthington 's  connection  with  it  the  evidence  conduced  to  prove  that  he 
was  i>articeps  crimlnis,  and  his  absence  at  the  trial  and  bad  reputation 
tended  to  confirm  this  theory.  The  Jury  no  doubt  came  to  the  conclusion 
that  he  and  appellant  were  equally  guilty,  and  we  see  no  reason  to  dissent 
from  that  view  of  the  case. 

Instruotion  No.  8,  which  is  the  one  complained  of  by  appellant's  counsel, 
Is  inaptly  worded,  but  we  do  not  think  the  jury  could  have  failed  to  under- 
stand it,  or  that  it  was  in  any  senee  prejudicial.  It  in  substance  told  the 
Jury,  and  such  was  its  meaning,  that  though  they  might  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  house  of  Mrs.  Hunt  was  felon- 
iously broken  into  and  her  chickens  taken  by  a  person  other  than  appel- 
lant, if  they  further  believed  from  the  evidence,  beyond  a  reasonable  doubt, 
that  appellant  was  at  the  time  present,  and  that  he  aided,  advised  or  abetted 
4iuch  other  person  in  the  commission  of  the  crime,  they  should  find  him 
.{niil<7<  This  was  undoubtedly  the  law.  and  the  giving  of  the  instruction 
was  authorised  by  the  evidence  in  the  case.  The  other  instructions  given 
by  the  court  are  not  complained  of,  and  they  seem  to  he  free  from  objection. 

The  alleged  incompetent  evidence  complained  of  by  appellant  is  found  in 
the  testimony  of  Nando  Felty,  by  whom  the  Commonwealth  proved  that  he 
had  a  conversation  with  appeUant  while  in  jail,  in  which  the  latter  told 
him  he  got  the  chickens  from  John  Worthington,  but  did  not  know  where 
Worthington  got  them,  and  that  the  witness  (Felty)  afterwards  asked 
Heisler  where  appellant  told  him  he  got  the  chickens,  and  Heisler  said  ap- 
pellant told  him  he  bought  them  of  Worthington.    This  testimony  was  mere 
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htvirsay  and  incompetent,  but  instead  of  being  prejudiolal  to  appellant,  it 
^as  beneficial  to  him,  as  it  tended  to  contradict  Heisler's  statement  that  ap* 
pellant  told  bim  the  chickens  were  his,  and  had  been  brought  from  hi» 
father's  farm.  We  fail  to  see  why  the  attorney  for  the  Commonwealth 
should  ha^e  introduced  this  statement  of  Felty,  or  understand  why  it  should 
have  been  objected  to  by  appellant.  Wo  are  of  the  opinion  that  appellant- 
received  a  fair  trial,  and  that  no  error  was  committed  by  the  lower  court  to- 
his  prejudice. 
Wherefore,  the  judgment  is  affirmed. 


YOKES  V.  EATON,  &c. 

(Filed  February  28,  1906.) 

1.  Private  corporations— Act  authorizing— A  statute  authorizing  the- 
formation  of  private  corporations  for  mining,  manufacturing,  mechanloaU 
quarrying  and  other  industrial  pursuits,  and  **for  any  other  lawful  busi- 
ness," is  sufficiently  broad  to  include  the  incorporation  of  the  National' 
Bond  and  Security  Co.  for  the  purposes  indicated  by  its  title. 

2.  Placing  bonds— Terms  and  conditions  endorsed  thereon  —  Unlawful 
business— Where  an  incorporated  investment  company,  In  placing  its  bonds- 
on  the  market,  printed  on  the  back  thereof  the  terms  and  conditions  on 
which  they  are  issued  and  apon  which  the  "entice  scheme'*  of  the  company 
is  based,  it  can  not  be  said  to  be  doing  an  unlawful  business  because  it  was 
bottomed  on  a  scheme  that  did  not  "finance  out,"  but  proved  to  be  nn-^ 
profitable. 

Strioklett  &  Arnett  for  appellant. 

Myers  &  Howard  and  Furber  &  Jackson  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  National  Bond  and  Security  Co.,  incorporated  under  the  laws  of  P.outb 
Dakota,  was  engaged  in  the  business  of  selling  certain  Installment  bonds, 
with  coupons  attached,  and  appellant  Invested  11,000  therein.    The  appel- 
lees were  officers  and  stockholders  of  the  corporation ;  that  company  on  the 
16th   of  April,  1901,  was  merged   in  the  National  Bond  and  Security  Co.,  a- 
corporation  formed  under  the  laws  of  the  State  of  West  Virginia,  and  this 
company  shortly  thereafter  became  insolvent  and  was  placed  in  the  hands  of 
a  receiver.    Appellant  then  filed  this  suit  against  the  appellees,  oharglnft 
that  his  money  had  been  procured  to  be  paid  to  the  corporation  by  means  of 
false  and   fraudulent  representations  which  the   defendants  made  as   Its. 
officers,  and  which  they  knew,  or  ought  to  have  known,  were  untrue;  that, 
the  corporation  was  not  legally  organized,  but  was  a  mere  dummy,  and 
that  the  scheme  upon  which  the  bonds  were  based  could  not  finance  out; 
that  this  he  did  not  know,  and  that  the  defendants  knew  this,  or  ought  to- 
have  known  it.    The  circuit  court  sustained  a  demurrer  to  the  petition,  and 
the  plaintiff  appeals. 

The  question  of  the  validity  of  the  incorporation  of  the  company  turns- 
npon  the  statute  under  which  it  was  formed,  which  is  as  follows:  **Ptfki)ot6e 
of  private  corporations— Private  oorporations  can  be  formed  by  the  volan«> 
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tary  association  of  three  or  more  persons  upon  oomplying  with  the  pro- 
visions of  this  chapter,  for  the  following  purposes,  namely :  Mining,  manu- 
facturing, mechanical,  quarrying,  and  other  Industrial  pursuits,  and  for- 
any  other  lawful  business;  the  construction  and  operation  of  railroads, 
wagon  roads,  irrigation  ditches;  for  seminaries,  colleges,  churches,  libraries, 
benevolent,  charitable  and  scientific  associations;  banks  of  deposit  and  dis- 
count (but  not  of  issue)  for  loan,  trust  and  guaranty  associations:  Provided, 
however.  That  no  insurance  company  shall  be  incorporated  under  the- 
provislons  of  this  act,  except  by  the  voluntary  association  of  seven  or  more 
persons." 

It  is  insisted  for  appellant  that  the  words  "and  for  any  other  lawful  busi- 
ness" must  be  construed  as  referring  to  such  corporations  as  have  been 
above  named,  and  that  the  rule  of  noscltur  asoolis  should  be  applied.  The 
difficulty  of  this  is  that  after  naming  mining,  manufacturing,  mechanical 
and  quarrying  purposes,  these  words  are  added,  "and  other  industrial  pur- 
suits." If  only  things  like  those  which  were  named  were  meant  this  would 
have  been  covered  by  the  words  "and  other  industrial  pursuits,"  and  the 
words  "and  for  any  other  lawful  business"  would  have  been  unnecessary. 
Taking  the  statute  as  a  whole,  we  are  satisfied  that  the  words  were  used  Id 
their  broad  and  natural  sense,  otherwise  corpoiations  for  a  great 
many  purirases  for  which  corporations  are  formed  in  nearly  all  the 
States  could  not  be  formed  under  the  statute,  such  as  title  compan- 
ies, mercantile  companies,  holding  companies,  and  the  like.  The  stat- 
ute was  evidently  intended  to  be  broad  in  its  operation  from  the  fact  that  so 
many  things  are  named,  and  the  words  "and  for  any  other  lawful  business" 
are  added  to  make  it  include  things  other  than  those  named. 

It  is  not  claimed  that  the  proper  steps  were  not  taken  to  form  the  corpora- 
tion under-the  act.  It  is  simply  claimed  that  the  act  does  not  authorize  the 
incorporation  of  such  a  company.  This,  we  think,  can  not  be  maintained 
in  view  of  the  broad  language  of  the  act.  But  it  is  also  insisted  that  the 
company  was  not  incorporated  for  a  lawful  business,  and  that,  therefore,  it 
does  not  come  within  the  act.  This  position  is  based  upon  the  idea  that  the 
bonds  issued  by  the  company  contain  a  scheme  which  was  in  and  of  itself 
illegal.    The  bonds  are  as  follows : 

"THE  NATIONAL  BOND  AND  SECURITY  CO., 
OF  COVINGTON,  KY.,  U.  S.  A. 
"By  this  certificate,  does  hereby  promise  to  pay  Chas.  £.  Yokes,  or  order^ 
upon  maturity  or  redemption  of  any  of  the  ten  coupons  hereto  attached,  an 
amount  equal  to  the  total  deposits  made  hereon,  together  with  interest  at 
the  rate  of  six  and  two-thirds  per  cent,  for  the  period  of  ten  years  from  the 
date  of  the  said  maturity  or  redemption.  The  terms  and  conditions  printed 
on  the  back  hereof  and  in  the  application  herefor  are  a  part  of  this  oontraot^ 
as  fully  as  if  recited  herein.  In  testimony  whereof,  the  said  National  BoKd 
and  Security  Go.  has,  by  its  duly  authorized  officers,  signed,  sealed  and  de- 
livered this  contract,  this  the  98th  day  of  January,  in  the  year  of  1901. 

(Signed)    "GEO.  H.  DAVISON,  President. 
(Signed)    "IRVING  J.  ISBELL,  Secretary." 

The  terms  and  conditions  printed  on  the  back  of  the  bonds  or  contracts 
are  as  follows,  to  wit:   "Terms  and  conditions— This  contract  is  issued  to 
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the  holder  hereof  in  consideration  of  a  memberghip  fee  of  $10  and  an  install- 
ment  of  S6,  and  thereafter  a  monthly  installment  of  60  oents  on  each  unre- 
deemed coupon  until  the  redemption  or  maturity.  The  monthly  dues  of 
this  oontraot  are  due  and  payable  without  notloe  on  the  first  day  of  each 
month  hereafter,  and  must  be  paid  on  or  before  the  10th  of  each  month  or  a 
fine  of  10  cents  on  each  coupon  will  be  asseused,  and  if  not  paid  on  or  before 
the  86th  of  each  month  this  contract  shall  become  null  and  void  and  the 
holder  thereof  shall  forfeit  all  payments  hereon  to  the  several  funds. 

*' Redemption  of  coupons— Any  coupon  of  this  contract  shall  be  surren* 
•dered  to  the  company  at  any  time  when  called  for  by  the  redemption,  and 
the  holder  thereof  shall  receive  for  such  surrender  the  guaranteed  redemp- 
tion value  at  the  month  in  which  the  redemption  shall  occur. 

* 'The  monthly  redemption  shall  occur  after  the  close  of  business  of  the 
last  day  of  each  month,  except  where  the  last  day  falls  on  a  legal  holiday, 
in  which  case  they  shall  occur  on  the  day  following,  and  shall  be  determined 
«8  follows : 

" Seven ty-flve  per  cent,  of  the  redemption  fund  shall  be  used  each  month 
to  pay  off  one  coupon  on  each  contract  in  numerical  order,  commencing  the 
:flrst  month  with  the  first  coupon  on  contract  No.  1,  and  so  on  in  like  man- 
ner until  the  first  fund  is  exhausted ;  commencing  each  succeeding  month 
with  the  first  coupon  on  the  next  contract,  following  the  last  one  paid  the 
previous  month,  continuing  in  like  manner  each  month  until  the  entire  list 
has  been  passed  through,  and  then  reverting  back  to  the  lowest  numbered 
coupon  in  force,  and  pay  off  the  second  coupon  on  each  contract  in  force  in 
like  manner.  Twenty -five  per  cent,  of  the  redemption  fund  shall  be  used 
each  month  to  pay  off  one  coupon  on  each  contract  in  numerical  order,  com- 
mencing each  month  with  the  lowest  number  contract  in  force. 

''Cash  surrender  or  withdrawal  value— At  any  time  after  thirty-six 
monthly  installments  have  been  paid  hereon,  the  holder  hereof  may  file  a 
withdrawal  and  receive  an  amount  equal  to  the  total  amount  previously 
-contributed  to  the  reserve  fund  plus  the  estimated  earnings  to  the  date  of 
withdrawal,  the  estimated  earnings  to  be  paid  from  the  general  redemption 
fund  for  the  month  in  which  the  withdrawal  is  made,  the  reserve  contribu- 
tions to  be  drawn  from  the  reserve  fund. 

"Loan  value— At  any  time  after  thirty -six  monthly  Installments  have 
been  paid  hereon,  the  holder  hereof  may,  upon  depositing  this  certificate  as 
-security,  borrow  from  the  reserve  fund  an  amount  equal  to  the  cash  surren- 
der or  withdrawal  value  hereof,  at  the  month  in  which  the  loan  was  made. 

"Paid-up  value— At  any  time  after  thirty -six  monthly  installments  have 

'T)een  paid  hereon,  the  company  will,  at  the  request  of  the  holder  hereof,  in 

writing,  issue  a  paid-up  certificate  for  the  redemption  value  (in  the  month 

issued),  due  in  ten  years  from  the  date  thereof  and  payable  out  of  the  reserve 

<und. 

"Extended  payments— At  any  time  after  thirty -six  monthly  installments 
have  been  paid  hereon,  cbe  company  will  voluntarily  extend  the  payments 
due  hereon  for  such  a  time  as  the  contributions  previously  made  to  the  re- 
serve fund  will  pay,  and  when  all  the  money  in  the  reserve  fund,  as  above 
•stated,  has  been  exhausted,  the  holder  hereof  shall  pay  in  cafh  the  install- 
.ments  then  due,  together  with  the  amounts  charged  against  this  certificate 
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as  extended  paymentfl  of  this  oontraot  shall  beoome  null  and  void,  and  the 
holder  hereof  aball  forfeit  all  paTmeBta  hereon. 

** Death  benefit— In  the  eyent  of  the  death  of  the  holder  hereof  the  legal 
representatives  may  ayail  themselves  of  either  of  the  following  options: 

'*lst.  Continue  the  installments  until  redemption  or  maturity. 

"8d.  Surrender  the  same  within  ten  days  after  the  death  of  the  holder 
bereof,  and  (upon  the  satisfactory  proof  of  the  death  being  furnished  to  the 
company)  receive  the  redemption  value  for  the  month  in  which  the  death 
ccourred,  same  to  be  paid  from  the  general  redemption  fund  at  the  nest  re- 
demption following  the  filing  of  satisfactory  proof. 

** Maturity —The  coupons  on  this  contract  will  mature  at  any  time  when 
the  contributions  in  the  reserve  fund  plus  the  reserve  accumulation  shall 
«qual  the  total  deposits  hereon,  with  interest  at  the  rate  of  8iz  and  two* 
thirds  per  cent,  for  a  period  of  ten  years:  Provided,  however,  That  118 
monthly  installments  have  been  paid  hereon. 

''Division  and  distribution  of  funds— Monthly  installments  when  paid  are 
apirartioned  each  month  to  the  several  funds,  as  follows: 

''Sixty  per  cent,  to  the  redemption  fund,  and  is  used  each  month  in  retir- 
.  ing  coupons. 

"Twenty  per  cent,  to  the  reserve  fund,  which  must  be  deposited  each 
month  in  such  bank  or  trust  company  as  may  be  decided  on  by  the  b6ard  of 
directors,  and  can  not  be  drawn  for  any  purpose,  except  to  mature  coupons, 
cash  surrender  extended  piiyments  and  for  granting  loans  to  be  supervised 
by  a  committee  of  three  appointed  by  the  board  of  directors. 

"Twenty  ^er  cent,  to  the  current  expense  fund,  and  shall  be  used  for  the 
expense  of  the  company  in  conducting  its  business. 

"All  moneys  received  on  account  of  fines,  transfer  fees  and  interest  earn- 
ings on  reserve  loans  shall  be  placed  to  the  credit  of  the  reserve  fund. 

"Transfers— This  certificate  will  be  transferred  on  the  books  of  the  com- 
pany, when  all  the  requirements  are  complied  with,  and  a  fee  of  II  is  juiid, 
and  the  form  hereon  has  been  properly  filled  out. 

"FINANCIAL  SCHEDULE. 


"No.  of 

Cost  of 

Estimated 

Return 

C.  S.  or 

Extended 

months. 

Coupon. 

earnings. 

value. 

loan  value. 

payment. 

"1 

11  60 

11  00 

12  50 

"2 

2  00 

1  33 

3  S3 

"8 

2  60 

1  67 

4  17 

"4 

8  00 

200 

6  00 

"6 

8  50 

2  33 

6  83 

"6 

4  00 

2  67 

6  67." 

4 

It  is  insisted  for  appellant  that  the  ordinary  investor  would  never  under- 
fltand  the  terms  of  the  bond,  and  that  by  the  scheme  some  must  be  enabled 
to  obtain  more  than  they  had  invested,  while  others  receive  less;  that  it  was 
Impossible  that  all  the  contract  holders  should  receive  the  same  return  upon 
the  money  invested,  and  that  the  scheme,  taken  as  a  whole,  was  deceptive 
and  gotten  up  for  the  purpose  of  getting  the  unwary  into  a  trap. 

Whether  the  scheme  would  finance  out  under  ordinary  conditions  we  need 
not  consider.    There  was  nothing  of  a  lottery  about  it.    The  coupons  were 
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chosen  for  redemption  in  their  numerical  order,  beginning  one  month  where 
they  left  off  the  month  before.    How  much  .the  fund  would  be  swelled  by 
lapses  no  one  oould  tell.    If  there  was  a  greater  profit  on  the  coupons  which 
were  redeemed  than  the  company  could  reasonably  make  on  the  money  in 
its  hands,  this  profit  went  to  the  investors  on  their  investment,  each  bond 
being  taken  in  its  numerical  order  each  month.    To  say  that  this  was  an 
unlawful  business  because  it  was  bottomed  upon  a  scheme  which  would  not 
finance  out  would  not  be  to  give  the  words  of  the  statute  their  ordinary 
meaning.    A  majority  of  the  schemes  for  which  corporations  are  formed  it 
is  said  do  not  finance  out.    The  cases  relied  on  for  appellant  are  cases  where 
a  receiver  was  applied  for  or  some  similar  remedy  was  sought,  and  the  court 
in  using  the  language  relied  on  by  appellant  was  simply  determining  that 
the  appointment  of  the  receiver  was  essential  for  the  protection  of  the  per- 
sons interested.    Some  of.  the  cases  were  direct  proceedings  by  the  State  to 
annul  the  charter  of.  the  corporation  or  revoke  its  charter.    In  such  cases  a 
▼ery  different  question  is  presented  from  that  in   the  case  before  us.    The 
court  may  well  appoint  a  receiver  for  a  corporation  when  the  further  con- 
duct of  its  business  would  only  make  its  condition  more  disastrous,  and  in 
a  proceeding  by  the  State  to  revoke  the  charter  of  a  corporation  great  effect 
oould  be  given  the  fact  thaf  the  ten<)ency  of  the  business  was  to  deceive  in- 
vestors into  making  an  investiuent  which  must  necessarily  disappoint  them. 
But  many  insurance  companies  have  failed  because  the  scheme  of  premiums 
proved  insufficient  to  pay  the  losses,  and  it  was  perfectly  apparent  in  the  end 
that  this  was  the  necessary  consequence  of  the  false  principles  on  which  the 
scheme  was  based.    Thousands  of  co  operative  companies  have  gone  under, 
and  even  yet  the  proper  basis  of  co-operative  insurance  is  imperfectly  under- 
stood.   A  few  years  ago  the  boom  fever  spread  all  over  the  country  and 
numbers  of  corporations  were  formed  in  which  thousands  of  dollars  were 
invested  in  chimerical   schemes  which  soon  failed.    But  in  none  of  these 
oases,  so  far  as  we  have  "known,  were  the  stockholders  or  the  officers  of  the 
company  held  liable  to  the  investors  upon  such  allegations  as  are  before  us. 
The  plaintiff  does  not  charge  that  the  defendants  misrepresented  any  fact  to 
him.    Their  entire  scheme  was  set  out  in  the  bonds  which  he  bought  and 
accepted.    It  is  not  charged  that  there  was  any  misrepresentation  as  to  the 
terms  of  the  bonds,  or  that  he  was  misled  in  any  way  as  to  the  contract.    It 
Is  only  charged   that  the  defendants  represented  that  the  scheme  would 
finance  out,  when  they  ought  to  have  known  It  would  not  do  so.    This  was 
a  mere  matter  of  opinion  on  which  the  plaintiff  could  exercise  his  judgment 
as  well  as  they.    Puffing  by  sellers  is  universal,  and  every  one  buys  know- 
•ing  that  he  must  exercise  his  own  judgment  on   matters  of  opinion  ex* 
pressed  by  the  seller. 
Judgment  affirmed. 


SMITH,  &c.  V.  SMITH,  &c. 

(Filed  February  98,  1905. ) 

1.  Wills— Dc^vise  to  son  and  his  children— T.  J.  Smith  by  his  will,  amongr 
other  devises,  made  the  following :  '*I  also  give  to  my  wife  100  shares  of 
bank  stock  in  the  Farmers  National  Bank  of  Richmond.  Ky.,  at  herdeattk 
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this  property  goes  to  my  son  and  his  children.  I  aleo  give  to  my  wife> 
during  her  life  140  acres  of  land  npon  the  Irrine  pike,  and  known  as  the> 
Collins  place,  at  her  death  to  my  son  and  his  children/'  Held— That  the 
word  "children,"  as  here  used,  mnst  he  construed  as  a  word  of  purchase 
and  not  of  limitation,  and  by  the  will  the  testator's  wife  was  given  the  "bank 
stock"  and  "Collin's  place"  during  her  life,  and  at  her  death  to  the  testa- 
tor's son  for  his  life,  and  at  his  death  to  his  children. 

8.  Bank  stock—Liquidation  of  bank— The  fact  that  the  bank  in  which  the 
stock  is  held  will  soon  go  into  liquidation,  or  have  to  be  reorganized  because 
of  its  charter,  can  not  affect  the  rights  of  the  remaindermen  or  other  parties, 
in  interest.  In  case  the  bank  should  go  into  liquidation  the  chancellor  may, 
upon  the  petition  of  the  parties  in  interest,  direct  the  reinvestment  of  the 
proceeds  in  other  good  securities,  to  be  held  for  the  benefit  of  the  devisees  as. 
provided  in  the  will. 

O.  H.  Breck,  T.  J.  Smith  and  W.  S.  Moberly  for  appellants. 

R.  E.  Roberts  for  infant  appellees. 

Appeal  from  Madison  Circnit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  by  the  appellants,  T.  J.  Smith,  Fanny  Smith, 
his  mother,  and  Blise  Bennett  Smith,  his  wife,  against  the  appellees.  Jesse* 
Cobb,  Elise  Smith  and  T.  J.  Smith,  Jr.,  the  two  last  being  the  infant  chil- 
dren of  T.  J.  Smith  and  !Elise  Bennett  Smith,  and  represented  by  a  guar- 
dian ad  litem,  upon  whom  summons  was  served  for  them.    The  object  of  the« 
action  is  to  obtain  a  construction  of  certain  clauses  of  the  will  of  T.  J. 
Smith,  Sr.,  deceased,  who  was  the  father  of  the  appellant, *T.  J.  Smith,  and 
the  husband  of  the  appellant,  Fanny  Smith.    The  will  in  question  was  duly 
admitted  to  probate  by  the  Madison  County  Court  soon  after  the  testator'a 
death,  which  occurred  in  Madison  county,  where  he  was  at  the  time  domi- 
oiled.    The  will  is  as  follows : 

"I,  Thomas  J.  Smith,  of  Richmond,  Madison  county,  Ey.,  being  of  sound 
mind  and  disposing  memory,  do  make  and  declare  this  to  be  my  last  willi 
and  testament. 

"1st.  I  wish  all  my  debts  and  faneral  expenses  promptly  paid. 

"2d.  I  give  to  my  wife,  Fanny  Smith,  daring  her  life,  the  home  places 
where  I  now  reside,  on  Lancaster  avenue,  and  all  the  household  and  kitchen 
furniture,  with  all  its  belongings,  except  what  belongs  to  my  son;  also. 
my  father '^s  and  mother's  portraits,  which  I  give  to  my  son.  I  give  to  my 
niece,  Rosa  May  Moberly,  my  large  silver  ladle,  an  heirloom  given  me  by 
my  mother,  and  at  the  death  of  my  wife  this  property  to  go  to  my  son  or  hia 
heirs.  I  also  give  to  my  wife  the  storehouse,  situated  on.  Main  street,  in 
Richmond,  Ey.,  during  her  life,  and  at  her  death  to  go  to  my  son  and  hla 
heirs.  I  also  give  to  my  wife  100  shares  of  bank  stock  in  the  Farmers  Na- 
tional Bank,  of  Richmond,  Ey.  At  her  death  this  property  goes  to  my  son 
and  his  children.  I  also  give  to  my  wife  during  her  life  140  acres  of  land 
upon  the  Irvine  pike,  and  known  as  the  Collins  place.  At  her  death  to  my 
Hon  and  his  children.  I  give  in  trust  to  Curtis  F.,  W.  S.  and  Thomas  J. 
Moberly,  for  the  benefit  of  my  stiter,  Bettie,  for  her  sole  and  separate  us^ 
and  benefit,  free  from  the  debts  of  her  husband,  110  or  112  acres  of  land^ 
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situated  In  Fayette  couDty,  Kentucky,   at  her  death  this  property  goes 
dtreotly  to  her  children  or  their  heirs. 

"I  give  In  trust  for  the  benefit  of  my  eon  and  his  children  to  S.  S.  Parka, 
W.  W.  Watts  and  Thomas  J.  Moberly,  my  farm  on  the  Barnes  Mill  pike, 
^nown  as  the  Old  Major  Turner  farm,  containing  about  840  acres  of  land. 
I  also  give  to  the  same  parties,  in  trust  for  the  benefit  of  my  son  and  his 
-children,  fifty-four  acres  of  land  recently  bought  b^  me  from  J.  Stone 
Walker,  on  the  Barnes  Mill  pike.  I  alio  give  to  the  same  parties,  in  trust 
for  my  son  and  his  children,  ninety  acres  of  land  on  the  Lancaster  pike, 
i^nown  as  the  Best  land. 

"I  also  Rive  my  son  absolutely  eight  acres  of  land  in  Kansas  City,  Mo.,  in 
East  Bottom,  in  the  old  city  limits,  in  Kansas  City,  Mo.  I  give  to  his  wife, 
Elise  Bennett  iSmith,  my  corner  lot  on  the  summit  recently  purchased  by 
me  from  W.  B.  Smith. 

'*I  give  in  trust  to  Thomas  J.  Smith,  for  the  benefit  of  Thomas  Jones,  my 
body  servant,  the  house  and  lot  where  he  now  lives,  fronting  on  Catholic 
"Churob  street  fifty  feet  and  running  back  toStofer's  line.  I  charge  Thomas 
>J.  Smith's  estate  with  100  bushels  of  coal  to  be  delivered  each  and  every 
"Christmas  to  the  said  Jones  during  his  life.  1  also  charge  Thomas  J. 
Smith's  estate  with  all  county,  t3wn  and  State  taxes  each  year  during  said 
Jones'  life.  At  the  death  of  paid  Thomas  Jones  this  house  and  lot  Is  to  go 
"directly  to  the  children  that  he  now  has  and  may  have  by  his  present  wife, 
Mary. 

''I  give  to  Tabitha  White  ISO  in  cash,  to  be  paid  in  six  months  after  my 
death. 

"All  the  residue  of  my  estate  of  every  kind  and  character,  real,  personal 
or  mixed,  all  choses  in  action,  to  my  son,  Thomas  J.  Smith,  and  I  appoint 
him  my  sole  executor,  without  bond,  to  act  for  me  and  in  my  stead,  and 
sign  all  necessary  papers  and  deeds  the  same  as  if  I  were  living. 

"I  do  not  desire  or  want  an  inventory  taken  of  my  estate. 

**I  direct  a  monument  (shaft)  in  the  center  of  my  father's  lot,  in  the 
Bichmond  cemetery,  to  cost  tSOO,  with  the  name  of  my  father  and  mother 
only  inscribed  thereon. 

"In  winding  up  my  estate  I  desire  no  public  sale  to  be  made  of  anything 
belonging  thereto. 

"Having  the  utmost  confidence   in   my  son's  honesty  and   integrity,  he 

knowing  that  my  prosperity  commenced  with  my  father  and  mother,  if  he 

should  die  without  legal  heirs  of  his  body,  I  desire  him  to  give  my  sister's 

xshildren  nil  the  property  that  he  may  be  seized  with  at  his  death,  but  first 

to  provide  amply  for  his  wife,  in  whom   I  am  well  pleased.    I  direct  my 

executor  at  my  death  to  pay  my  wife  I5<N)  in  cash. 

"This  January  S8,  1899. 

* 'THOMAS  J.  SMITH. 

*'Te8t— 

"W   W.  WATTS, 

"J.  STONE  WALKER, 

"H.  C.  JASPER." 

It  appears  from  the  agreed  facts  found  in  the  record  that  the  140  aores  of 
land  on  the  Irvine  pike,  called  the  Collins  place,  has,  since  the  death  of  the 
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teetmtor,  been  sold  and  oonyeyed  by  his  son,  T.  J.  Smith,  and  his  widow,. 
Fanoy  Smith,  to  the  appellee,  Jesse  Cobb,  and  since  sold  by  Cobb  to  one^ 
Theodore  Wilson,  who  declined  to  accept  the  dbed  thereto  tendered  him  by 
Cobb  on  the  ground  that  the  son  and  widow  of  T.  J.  Smith,  Sr.,  were  by^ 
the  will  devised  only  a  life  estate  each,  sncceseively.  in  the  land,  with  re^ 
mainder  in  fee  to  the  son's  children.  Conseqnently  that  the  deed  from 
them  to  Cobb  only  conveyed  him  the  life  estate  of  each  in  the  land,  and  the^ 
deed  tendered  by  Cobb  to  Wilson  could  convey  only  such  title  as  Cobb  had 
received  from  his  grantors. 

It  is  insisted  for  appellants  that  the  will  gives  the  ** Collins  place,"  to  the 
testator's  widow  for  life,  with  remainder  in  fee  to  their  son,  and  that  the« 
bank  stock  also  given  the  widow  for  life  by  the  will  at  her  death  goes  ta 
the  son  absolutely.  And  this  court  is  asked  to  say  what  interest,  if  any, 
the  children  of  appellant,  T.  J.  Smith,  take  in  the  ** Collins  place"  an^ 
bank  stock  under  their  grandfather's  will. 

The  chancellor  from  whose  Judgment  this  appeal  was  taken  decided  that 
the  **Collin8  place"   and  the  100  shares  of  bank  stock  are  given  by  the  wili 
to  the  widow  of  the  testator  for  h«r  llfe,^nd  at  her  death  to  bis  son,  the> 
appellant,  T.  J.  Smith,  for  his  life,  and  at  the  latter 's  death  to  his  children. 
The  provisions  of  the  will  which  we  are  asked  to-  construe  are  as  follows  ^ 

*'I  also  give  my  wife  100  shares  of  bank  stock  in  the  Farmers  National 
Bank  of  Biohmond,  Ky.,  at  her  death  this  property  goes  to  my  son  and  hia 
ohildren. 

**9d.  I  also  give  to  my  wife  during  her  life  140  acres  of  land  on  the  Irvine> 
pike,  and  known  as  the  'Collins  place,'  at  her  death  to  my  son  and  his 
children." 

The  word  ''children,"  as  here  used,  must,  we  think,  be  conslderid  as  m 
word  of  purchase  and  not  of  limitation,  and  must  always  be  so  rifznrded 
when  fio  used  in  a  devise,  unless  there  is  some  qualifying  word  or  p)  ruse  in 
juztapostion  thereto  to  show  that  it  is  intended  as  a  word  of  limitation;  or* 
unless  in  some  other  part  of  the  will  there  are  words  or  phrases  which  kx-- 
plain  that  the  testator  used  the  word  "ohildren"  in  the  latter  sense. 

In  Carr  v.  Estill,  16  B.  Mon.,  946.  a  will  devised  to  "Mary  Bakei  Didlakfr 
and  her  children"  a  farm.  At  the  time  of  making  the  will  Mary  Baker 
Didlake  had  no  children,  but  one  was  thereafter  born  to  her.  It  was  held 
by  the  court  that  she  took  under  the  devise  an  estate  for  life,  and  the  child, 
the  remainder.  In  Mifford  v.  Dougherty,  11  Ky.  Law  Bep.,  167,  it  was  held 
that  a  devise  to  a  son  and  to  his  children,  heirs  of  his  body,  gave  the  son  a 
life  estate,  with  remainder  to  his  children.  The  court  said  the  qualifying^ 
words  "heirs  of  his  body"  did  not  make  the  word  "children"  a  word  of 
limitation. 

In  Frank  v.  Uus,  91  Ky.,  681,  it  is  said:  "It  may  bo  regarded  as  settled 
law  in  oases  where  the  devise  is  by  the  husband  directly  to  his  wife  and. 
ohildren  that  the  wife  takes  a  life  estate  only,  unless  there  is  something 
else  in  the  will  showing  a  contrary  intention."  (Weaver  v.  Weaver,  93  Ey.„ 
491;  Koenig,  &o.  ▼.  Kraft,  ^c,  87  Ky.,  96;  Poland  v.  Chism,  28  Ky.  Law 
Bep.,  1078.) 

In  Adams  v.  Adams,  90  Ky.  Law  Bep.,  666,  the  language  of  the  devise 
was:  "It  Is  my  will  and  desire  that  all  the  income  of  my  estate,  real,  per-*. 
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^onal  and  mixed,  I  fflve  and  bequeath  to  my  danghter,  Martha  Jane  Adamt» 
and  her  children  in  their  exolnsive  right."  The  oontentlon  of  the  appellant 
was  that  the  wife  took  jointly  with  her  children  in  fee  one-third  each,  but 
the  court.  Judge  Hazelrigg  writing,  said:  '*We  think  the  intention  of  the 
testator  was  to  glye  the  whole  estate  to  his  daughter  for  life,  and  at  her 
death  to  her  children.  This  seems  to  be  the  trend  of  the  modern  decisions 
on  the  use  of  the  words  here  involved." 

An  examination  of  the  authorities  relied  on  by  counsel  for  appellant  will 
show  that  they  do  not  conflict  with  those  from  which  we  have  quoted.  They 
are  oaros  in  which  from  the  use  of  qualifying  words,  or  from  other  parts  of 
the  will,  it  was  made  to  appear  that  the  word  "children**  was  used  ex- 
olusively  in  the  sense  of  heirs,  and  consequently  as  a  word  of  limitation. 
By  the  will  in  this  case,  except  the  1500  in  money  directed  to  be  immediately 
paid  her  by  the  executor,  all  that  the  testator  devised  to  his  wife  was  for 
life  only.  He,  however,  made  a  distinct  difle'rence  in  the  devises  to  his  son, 
that  is,  certain  real  estate  was  devised  to  him  absolutely.  Other  similar 
property  was  by  the  will  put  in  the  hands  of  trustees  for  his  and  his  chil- 
dren's benefit,  but  as  to  the  property  in  which  the  testator's  wife  was  given 
a  life  estate  by  the  will  and  the  son  the  remainder,  in  the  matter  of  the 
residence  property  on  Lancaster  avenue,  and  the  store  house  in  Biohmond, 
the  devise  was  to  the  wife  for  life,  with  remainder  to  the  son  and  his 
"heirs."  In  respect  of  the  bank  stock  and  140  acres  of  land  known  as  the 
"Collins  place"  the  devise  was  to  the  wife  for  life,  with  remainder  to  the 
son  and  his  "children." 

It  would  perhaps  do  no  violence  to  the  intention  of  the  testator  to 
hold  that  the  word  "heirs"  in  the  other  clauses  of  the  will  was  used 
In  the  sense  of  children.  If  so  it  would  limit  the  son's  interest  in 
the  storehouse  and  residence  property  to  a  life  estate  as  in  the  case 
of  the  "Collins  place"  and  bank  stock.  •  Though  the  chancellor  seems  to 
have  thought  otherwise,  as  he  held  that  T.  J.  Smith,  the  testator's  son,  waa 
given  by  the  will  the  remainder  in  fee  in  the  store  house  and  home  place. 
In  other  words,  it  was  held  that  as  to  that  property  the  children  of  T.  .T. 
Smith  took  no  Interest  whatever  under  the  will.  It  may  be  that  the  word 
^*  heirs"  was  used  by  the  testator  in  that  connection  advisedly,  and  for  the 
purpose  of  exclading  his  son's  children  from  any  interest  In  that  property, 
but  if  so  it  but  strengthens  the  conclusion  that  the  word  "children"  was 
also  used  advisedly,  and  for  the  express  purpose  of  investing  them  with  just 
such  interest  in  the  Collins  place  and  bank  stock  as  was  adjudged  them  by 
the  chancellor  in  his  construction  of  the  will. 

It  follows  from  what  has  been  said  that  the  deed  from  T.  J.  and  Fanny 
Smith  to  Jesse  Cobb  conveyed  only  the  life  estate  of  each  of  the  grantors  in 
the  Collins  place:  and  further,  that  the  children  of  T.  J.  Smith  have  under 
their  grandfather's  will  the  same  interest  in  remaindei  in  the  bank  stock 
that  they  have  in  the  Collins  place.  The  fact  that  the  bank  in  which  the 
stock  is  held  will  soon  go  into  liquidation,  or  have  to  be  reorganized  because 
of  its  charter,  can  not  affect  the  rights  of  the  remaindermen  or  other  parties 
in  interest.  The  same  limitations  and  conditions  may  be  placed' upon  a  de- 
Tise  of  personal  estate  as  upon  a  devise  of  real  estate.  (Miller  v.  Simpson, 
8  Ky.  Law  Rep.,  618.)    And  if  the  bank  in  which  the  stock  is  held  should 
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fpo  into  liquidation,  the  cbancellor  may,  upnn  the  petition  of  the  parties  in 
interest,  direct  the  reinTestment  of  Its  proceeds  in  other  bank  stock,  ffood 
aeourltles  or  other  property,  to  be  held  for  the  benefit  of  the  devisees  as  pro« 
Tided  by  the  will.  As  we  are  not  asked  in  the  briefs  of  counsel  to  construe 
those  parts  of  the  will  which  relate  to  the  devises  in  regard  to  the  store- 
house in  Richmond  and  the  residence  property  on  Lancaster  avenue,  we  do 
not  pass  upon  the  same. 
Judgment  affirmed. 
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(Filed  February  81,  1905.) 

Wills— Signature  of  testatrix— Words  following  signature— Validity— Ken- 
tucky Statutes,  section  4820,  provides  that  no  will  shall  be  valid  unless  it  Is 
In  writing,  with  the  name  of  the  testator  subscribed  thereto,  and  section  468 
provides  that  when  the  law  requires  any  writing  to  be  signed,  it  shall  not 
be  deemed  to  be  signed  unless  the  signature  be  subscilbed  fit  the  end  or 
close  of  such  writing.  Where  a  testatrix  in  making  her  will  placed  her 
signature  at  the  close  of  the  substantial  provisions  of  the  document,  and 
the  writing  as  signed  is  sufficient  to  effectuate  the  intention  of  the  party 
eigning  it,  the  statute  is  substantially  complied  with  although  there  may 
te  words  following  the  signature  which  are  unessential  to  the  validity  of 
the  will. 

Robert  G.  Simmons  for  appellants. 

Ernst,  Cassatt  &  McDougall  for  appellees. 

H.  B.  Mackoy  for  guardian  ad  litem. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Margaret  E.  Ward  requested  Robert  C.  Simmons,  as  her  attorney,  to  pre* 
pare  her  will,  which  he  did,  and  sent  it  to  her.  Afterwards,  and  before  the 
"Will  was  signed,  she  requested  him  to  write  a  codicil  to  It;  this  he  did,  and 
returned  tne  paper  to  her.  After  her  death  the  paper  was  offered  for  pro- 
bate in  the  county  court,  and  was  admitted  to  probate  in  part.  An  appeal 
was  taken  from  the  judgment  of  the  county  court,  and  in  the  circuit  court  a 
judgment  was  rendered  rejecting  the  entire  paper  on  the  ground  that  it  was 
not  subscribed  by  the  testatrix,  and  this  is  the  only  question  to  be  deter- 
mined  upon  the  appeal.    The  entire  paper  is  in  these  words : 

'*I,  Margaret  £.  Ward,  of  Covington,  Ky.,  being  of  sound  mind  and 
memory,  do  constitute  this  instrument  of  writing  my  last  will  and  testa* 
xnent. 

"Ist.  I  direct  the  payment  of  all  my  just  debts  and  funeral  expenses  first 
out  of  my  estate. 

"2d.  I  will  and  devise  to  my  daughter,  Margaret  E.  Putnam,  my  house 
and  lot  on  Eighth  street,  Covington,  situated  immediately  east  of  the  prop- 
erty deeded  by  me  to  my  daughter,  Sarah  F.  Ward,  and  adjoining  the  Don- 
nelly property,  to  have  and  to  hold  for  and  during  her  natural  life,  with 
.remainder  to  her  children,  if  any  she  may  have  living  at  the  time  of  her 
death,  or  their  descendants;  if  none,  then  said  property  is  to  go  as  follows: 
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One-third  to  my  daughter,  Sarah  F.  Ward;  ODe-thlrd  to  my  sod,  Edward  W. 
Ward,  and  one-third  to  my  daughter,  Eliza  B.  Miller. 

*'8d.  One*tblrd  of  the  rest  and  residue  of  my  eetate  of  whatever  character, 
whether  real,  personal  or  mixed,  or  wherever  situated,  I  will  and  devise  to 
my  daughter,  Sarah  F.  Ward,  for  and  during  her  natural  life;  at  her  death 
said  Interest  to  be  disposed  of  in  the  manner  provided  in  the  section  next 
following  to  my  children,  Edward  and  Eliza,  and  their  children. 

"4th.  All  the  rest  and  residue  of  my  estate  not  hereinbefore  devised  shall 
be  divided  into  seven  equal  parts,  and  one  of  such  equal  parts  shall  be  re> 
oeived  by  my  son,  Edward  W.  Ward,  one  part  by  my  daughter,  Eliza  B. 
Miller,  one  part  by  Roberta  Ward,  one  part  by  Logan  Ward,  one  part  hy 
Anna  Ward,  one  part  by  Ward  Miller,  and  one  part  by  Tlrginia  Miller. 
Should  any  one  of  said  grandchildren  die  before  me  without  issue,  his  or 
her  part  shall  go  to  his  or  her  brother,  or  his  or  her  sister  or  sisters,  or  sis- 
ter, Mrs.  B.  D.  Ward,  and  brother,  as  the  case  may  be. 

•*MRS.  R.  D.  WARD. 

**I  hereby  appoint  Dr.  Vincent  Davis,  of  Louisville,  Ky.,  and  my  son, 
Edward  W.  Ward,  executors  of  this  my  will,  and  empower  them  to  sell  and 
dispose  of  my  property  in  order  to  effect  the  division  herein  provided  for,  if. 
In  their  opinion,  a  sale  by  them  wonld  be  expedient  or  desirable. 

"In  witness  whereby  I  hereunto  sign  my  name  this  the  19th  day  of  April, 
1908,  in  the  presence  of, 

"(Signature). 

"Subscribed  and  attested  by  us  at  the  request  and  In  the  presence  of  the 

testatrix,  and  In  the  presence  of  each  other. 

"(Witnesses  sign  here). 

"E.  M.  PUTNAM, 

"C.  B  McVOY." 

"As  a  codicil  to  the  above  will  I  direct  that  any  one  contesting  this  will,  or 
any  of  its  provisions,  shall  forfeit  any  and  all  devises  or  bequests  therein 
made  to  them,  or  any  of  them,  and  that  such  person  shall  have  no  Interest 
in  my  estate,  or  any  part  thereof. 

"In  witness  whereof  I  have  hereunto  set  my  hand  this  the day  of 

,  1908,  In  the  presence  of, 

"(Sign  here). 

"Susbcrlbed  and  attested  by  us  in  the  presence  of  and  at  the  request  of 
the  testatrix,  and  in  the  presence  of  each  other. 

"(Witnesses  sign  here.)" 

The  paper  is  In  the  handwriting  of  Mr.  Simmons.  There  Is  no  question 
as  to  the  authenticity  of  Mrs.  Ward's  signature,  or  of  the  signature  of  the 
attesting  witnesses,  or  that  she  signed  the  paper  and  had  it  witnessed  as  her 
will.  By  section  4880,  Kentucky  Statutes,  no  will  shall  be  valid  unless  It  la 
In  writing,  with  the  name  of  the  testator  subscribed  thereto,  and  by  section 
468,  Kentucky  Statutes,  when  the  law  requires  any  writing  to  be  signed,  it 
shall  not  be  deemed  to  be  signed  unless  the  signature  be  subscribed  at  the 
end  or  close  of  such  writing. 

In  Soward  v.  Soward,  1  Duvall.  186,  it  was  held  that  under  the  statute 
the  Bubforiptlon  was  insufficient  If  there  was  an  unnecessary  and  unreaaon- 
able  blank  space  between  the  conclusion  of  the  will  and  the  signature  of  the 
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teitator  or  the  names  of  the  witnecMes.    On  the  other  hand,  the  mle  is  that : 
in  the  attestation  of  wills  a  substantial  compliance  with  the  statute  is  snfll- 
cieijt,  and  if  the  object  and  intent  of  the  etatnte  is  reached  without  a  viola* 
tion  of  its  express  language  nothing  more  la  required.    (Upchurch  v.  Up* 
church,  16  B.  Mon.,  103;    Porter  v.  Ford,  82  Ky.,  191;  Flood  v.  Pragoff,  79i 
Ky..  607.) 

The  county  court  admitted  to  probate  the  first,  second,  third  and  fourth\ 
clauses  of  the  will,  or  so  much  thereof  as  is  above  the  signature  of  the  testa- 
trix, rejecting  the  last  clause  of   the  will  and   the  codicil.    Mr.  Simmons^. 
wrote  on  the  paper  when  he  sent  it  to  the  testatrix  the  words  in  pencil, « 
''Signature,"  ''Witnesses  sign   here,"  and  "Sign  here,"  as  they  appear  ob^ 
the  paper.    It  is  Insisted  fur  appellees  that  the  right  to  make  a  will  beln^ 
purely  statutory,  the  entire  instrument  is  invalid  as  Mrs.  Ward  did  not  suliu 
scribe  the  paper  at  the  end  thereof.    In  support  of  this  position  we  are  r«u 
ferred  to  the  cases  of  Sisters  of  Charity  v.  Kelley,  67  N.  Y. ,  409,  and  Wine- 
land's  Appeal,  118  Pa.  State,  87. 

On  the  other  hand,  it  is  insisted  for  appellants  that  the  intentten  of  the  • 
testatrix  should  be  given  effect  if  possible,  and  that  to  this  end  she  shoulA 
be  presumed  to  have  signed  the  paper  at  the  conclusion  of  the  part  which  she 
desired  to  make  her  will,  and  that  the  omitted  clause  simply  appointed  an. 
executor,  and  did  not  affect  in  any  way  the  disposition  of  her  property- 
made  by  the  will.    In  support  of  this  view  we  are  referred  to  the  ease  of ' 
the  estate  of  John  McCulloch,  Myr.  Prob.  (Gal.),  76;  Woemer  on  the  La^ 
of  Administration,  section  89;  Schouler  on  Executors,  section  8;  Baker  v.. 
Baker,  61   Ohio  State,  917;    Brady  v.  MoOrosson,   6  Redf.,  481;    Matter  oiT 
Acker,  5  Dem.  (N.  Y. ),  19. 

Some  question  is  made  on  the  ground  that  the  signature  of  the  attestingr 
witnesses  is  sepaiated  from  the  signature  of  the  testatrix  by  a  small  spacer 
but  this  space  being  taken  up  by  the  written  matter  which  Mr.  Simmon». 
put  there,  the  fact  that  the  witnesses  signed  as  they  did  being  clearly  ex- 
plained on  the  face  of  the  paper,  the  rule  laid  down  in  Sowaid  v.  Sowar^. 
does  not  apply,  as  here  there  was  no  unnecessary  space  left.    So  the  case 
comes  to  this:  Can  that  part  of  the  instrument  which  is  above  the  signature- 
of  the  testatrix  be  probated  as  her  will? 

It  will  be  observed  that  the  testatrix  signed  the  paper  in  fact  twice;  once- 
in  the  next  to  the  last  line  of  the  fourth  clause  and  once  at  the  close  of  the* 
fourth  clause.    It  will  also  be  observed  that  the  entire  disposition  of  her^ 
estate  cont-emplated  by  her  is  above  her  signature.    The  only  thing  follow- 
ing is  the  appointment  of  the  executors,  with  power  to  sell  the  property  fox- 
division,  if  necessary.    The  fact  that  she  did  not  sign  the  oodicil  we  do  not 
regard  as  material.    If  she  had  signed  the  will  at  its  close,  the  fact  that  she- 
did  not  sign  the  codicil,  which  is  a  separate  instrument,  would  have  In  na« 
manner  affected  the  validity  of  the  will.    As  to  whether  or  not  the  placing: 
of  the  slgnatuie  above  the  end  of  the  will  invalidates  the  entire  instmmen^ 
seems  to  depend  upon  the  effect  of  the  part  following  the  signature.    If  the* 
part  following  the  signature  is  a  dispositive  clause  which  adds  to  or  revokes- 
previous  bequests,  the  whole  instrument  is  invalid ;  but  if  the  clause  addeA 
below  the  signature  does  not  affect  the  disposition  of  the  estate,  it  is  usnallj^ 

yol.  27—24 
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held  Dot  to  invalidate  the  InstrumeDt.    (Page  on  Wills,  section  186;  Sohonler 

on  Wills,  section  8. ) 

As  to  whether  the  instrument  is  invalid  where  the  clause  below  the  signa- 
ture merely  appointed  an  executor  the  authorities  are  conflicting.  In  New 
York  and  Pennsylvania  the  whole  instrument  is  held  invalid.  Thus  in 
Sisters  of  Charity  v.  Kelly,  67  N.  Y.,  409,  the  will  was  signed  thus: 

"Likewise,  I  make,  constitute  and  appoint  Edward  McCarthy  to  be  ezecii- 
tor  (J.  Kelly)  of  this  my  last  will  and  testament,  hereby  revoking  all  former 

wills  by  me  made. 
"In  witness  whereof,  I  have  hereunto  subscribed  my  name  and  affixed  my 
eal,  the  24th  day  of  July,  1874,  in  the  year  of  our  Lord  one  thousand  eight 
bundled  and  sixty. 
"Witnesses: 

"EDWARD  McCarthy, 

"DANIEL  VAN  CLIEF.'» 

The  entire  paper  was  held  invalid,  though  the  opinion  was  in  the  first 
place  rested  on  the  ground  that  it  did  not  appear  that  the  testator  had  in- 
tended the  wbrds  "J.  Kelly"  as  his  signature  to  the  will.  The  same  rule 
was  followed  in  Wlneland's  appeal,  118  Pa.  State,  87. 

In  Glanoey  v.  Glanoey,  17  Ohio  State,  154,  it  was  held  that  the  instrument 
was  invalid  because  the  part  above  the  signature  alone  did  not  contain  the 
testator's  whole  purpose  or  scheme  for  disposing  of  his  property,  and  that  to 
probate  only  that  part  of  the  instrument  would  not  be  to  effectuate  his  in- 
tention. In  the  subsequent  case  of  Baker  v.  Baker,  51  Ohio  State,  217,  fol- 
lowing the  signature  of  the  testator  were  these  words:  "My  sister-in-law  is 
not  required  to  give  bond  when  probated." 

The  sister-in-law  referred  to  was  by  the  will  made  executrix.  It  was  held 
that  this  addition  did  not  invalidate  the  will.  The  court  among  other 
things,  said:  "While,  however,  the  dispositive  part  of  a  testamentary  in- 
stiument  should  be  above  or  precede  the  signature  of  the  testator,  words  op 
clauses  written  before  the  will  is  executed  and  below  the  place  where  the 
testator  and  witnesses  signed  may  be  excluded  from  probate,  and  yet  not  in- 
valldate  the  entire  instrument.  *  *  *  The  testator  by  his  will  had  ap- 
pointed his  sister  in  law  executrix.  If  nothing  hnd  been  said  as  to  bond, 
the  omission  would  not  have  rendered  the  will  Inoperative.  And  a  request 
in  the  body  of  the  will  that  an  executor  be  not  required  to  give  bond  would 
be  subject  to  the  discretion  of  the  court  admitting  the  will  to  probate,  which 
might  grant  letters  testamentary  with  or  without  bond,  as  it  might  seem 
expedient.  And  when  granted  without  bond,  the  court  might,  at  any  sub- 
sequent period,  upju  the  application  of  any  party  Interested,  require  bond 

to  be  given." 

In  Brady  v.  McCrossom,  5  Rodf.,  481,  which  Is  cited  with  approval  In  the 
above  case.  It  was  held  that  the  appointment  of  the  executor  not  l)elngessen. 
tial  to  a  will,  a  subsequent  clause  naming  an  executor  would  not  Invalidate 
the  will,  and  probate  was  allowed  of  all  except  the  appointing  clause.  In  that 
case  the  court  said:  "It  was  the  ancient  rule  that  no  paper  In  the  nature  of 
a  will  would  be  valid  as  such  unless  it  contained  the  appointment  of  an 
executor,  but  such  long  since  ceased  to  be  the  law.  The  statute  makes  pro- 
vision  for  the  appointment  of  an   administrator  with   the  will  annexed, 
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^here  no  executor  is  named  in  the  will.    I  think  the  will  properly  executed 
Bi  mioh,  and  that  it  ehould  be  admitted  to  probate." 

The  same  conclusion  was  reached  in  McGulloch's  estate,  Myr.  Prob. 
<Cal. ),  76.  While  at  common  law  the  appointment  of  an  executor  was 
essential  to  a  will,  under  our  statute  it  is  entirely  unixeceseary.  The  court 
may  not  only  require  him  to  give  bond  although  the  will  otherwise  provides, 
\mt  may  remove  him  and  appoint  another,  and  every  power  conferred  by 
the  will  upon  the  executor  may  be  exercised  by  the  administrator  with  the 
^will  annexed.     (Kentuc'ky  Statutes,  sections  8801,  8893.) 

The  power  to  sell  and  dispose  of  the  property  in  order  to  effect  the  divisien 
provided  by  the  will  if,  in  the  opinion  of  the  executors  a  sale  by  them  would 
be  expedient  or  desirable,  in  no  way  affected  the  disposition  of  the  estate, 
^he  discreiiion  of  the  trustees  would  be  controlled  by  the  court  of  chancery, 
-and  a  sale  may  be  made,  if  necessary,  by  the  chancellor  without  this  clause 
of  the  will.  So  the  omission  of  this  clause  from  the  will  in  no  way  affects 
the  disposition  of  the  estate  as  proposed  by  the  testatrix.  The  instrument 
«boTe  her  signature  contains  her  will,  and  the  probate  of  this  much  of  the 
paper  will  effectuate  her  intention  as  fully  as  the  probate  of  the  whole  paper 
would  have  done.  In  Flood  v.  Pragoff,  79  Ky.,  607,  these  words  followed 
the  signature:    **LouiEvil]e,  Ry.,  April  8,  1877." 

It  was  held  that  this  addition  did  not  invalidate  the  paper.  There  are 
numerous  other  cases  to  the  same  effect.  (Page on  Wills,  page  906.)  We  see 
no  reason  why  the  same  principle  should  not  apply  to  additions  which  in 
nowise  affect  the  disposition  of  the  estate  contemplated  by  the  testator;  and 
where  the  intention  of  the  testator  is  plain  and  may  be  carried  into  effect 
without  violating  the  words  of  the  statute  it  must  be  done.  To  hold  that  an 
-addition  which  appoints  an  executor  invalidates  the  entire  instrument  is  to 
Ignore  the  change  made  by  our  statute  in  the  common-law  rule  and  to  allow 
a  thing  which  Is  not  essential  to  the  will  to  invalidate  it.  Our  statute  applies 
not  only  to  wills,  but  to  all  contracts  or  other  writings  which  the  law  requires 
to  be  signed  by  the  party  thereto,  and  by  the  same  act  it  is  provided  that  its 
provisions  are  to  be  liberally  construed  with  a  view  to  promote  its  objects. 
< Kentucky  Statutes,  section  460.)  If  the  instrument  before  us  had  been 
drawn  as  a  deed  and  had  been  signed,  acknowledged  and  delivered  by  the 
frrantor,  with  a  clause  following  the  signature  appointing  trustees  to  divide 
the  property,  would  it  be  maintained  that  the  deed  was  void?  Or,  if  after 
«  surety  signed  a  note  complete  in  itself,  would  it  be  maintained  that  he  was 
not  bound  because  other  words  were  added  below  his  signature  not  essential 
to  the  obligation?  The  same  rule  must  be  applied  to  wills  as  to  other  docu- 
ments required  by  the  statute  to  be  signed.  Where  the  signature  is  placed 
at  the  close  of  the  substantial  provisions  of  the  document  and  the  writing 
as  signed  is  sufficient  to  effectuate  the  intention  of  the  party  signing  it,  the 
statute  is  substantially  complied  with,  although  there  may  be  words  follow- 
ing the  signature  which  are  unessential  to  the  validity  of  the  instrument. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi- 
'Cated, 
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LETZLER'S  ADM'R  v.  PACIFIC    MUTUAL   LIFE   INSURANCE    CO. 

OF  CALIFORNIA. 

(Filed  February  83,  1906.) 

1.  Life  iDBuraDce — Contract— Three  years'  premiums— ExteDsion— La pae^ 
Under  a  policy  of  insurance,  which  provides  that  after  it  has  been  in  force^ 
for  three  full  years  should  it  lapse  and  not  be  surrendered,  the  full  amount 
thereof  at  date  of  lapse  (any  indebtedness  being  repaid  within  three  monthi> 
will  be  extended  without  request  or  demand  therefor,  where  the  yearly  pre- 
miums are  to  be  paid  in  quarterly  installments,  in  advance,  a  payment  ot 
the  premiums  for  two  years  and  for  two  quarters  of  the  third  year  will  not 
have  the  effect  to  continue  the  policy  in  force,  where  the  insured  died  shortly^ 
after  the  expiration  of  the  third  year. 

9.  Printing  rules,  by-laws,  etc.,  on  policy— Use  of  small  type— Co  opera- 
tive companies— So  much  of  section  679,  Kentucky  Statut^sl  as  provides  that 
the  policy,  or  certificate,  application,  constitution,  by-laws  or  rules  shall  be- 
plainly  printed,  and  no  portion  thereof  shall  be  in  type  smaller  thaik 
brevier,  applies  only  to  co-operative  companies. 

Carutb,  Chatterson  &  Blitz  and  Thnm  A  Clark  for  appellant. 

Henry  Burnett  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee  issued  to  Theodore  Harry  Letzler  the  following  policy: 

**The  Pacific  Mutual  Life  Insurance  Co.,  of  California,  in  consideration 
of  the  application  for  this  policy,  which  is  made  a  part  of  this  contract  (a 
copy  of  which  is  hereto  annexed),  and  of  the  payment  in  advance  of  the- 
sum  of  $63.20  (which  payment  may  be  made  in  semiannual  installments  of 
187.70,  or  quarterly  installments  of  $14.10,  covering  the  period  of  half  years, 
or  quarter  years  insurance  for  which  the  Installment  is  paid  in  advance), 
herby  insures  the  life  of  Theodore  Harry  Letzler,  of  Louisville,  ooujity  of 
Jefferson,  State  of  Kentucky,  for  one  year  from  the  date  hereof,  payable  in 
the  amount  and  to  the  beneficiary  hereinafter  named ;  and  in  oonslderatloik 
of  the  further  payment  of  a  like  sum  on  or  before  the  let  day  of  October  In 
each  year  thereafter  during  the  continuance  of  this  policy,  and  until  nineteen 
years'  premiums  have  been  paid  (which  sum  may  be  paid  in  like  installments- 
as  aforesaid,  but  subject  to  the  same  conditions),  hereby  promises  to  pay 
$8,000,  lees  the  balance  of  any  partially  paid  annual  premium,  to  Theodore^ 
Harry  Letzler's  executors,  administrators  or  assigns,  or  to  such  other 
beneficiary  as  may  be  designated  by  the  insuied  as  hereinafter  provided,  at 
the  home  office  of  said  company  in  San  Francisco,  Cal.,  upon  due  notice 
and  satisfactory  proof  of  the  death  of  said  insured. 

**The  benefits,  conditions  and  values  on  the  next  page  of  this  policy  are 
hereby  made  a  part  hereof. 

'*In  witness  whereof,  the  said  The  Pacific  Mutual  Life  Insurance  Co.,  of 

California,  has,  by  Its  president  and  secretary,  signed  and  delivered  tbS% 

^^**^ontract  at  the  city  of  San  Francisco,  this  1st  day  of  October,  1898. 

"QEORQE  H.  MOORE,  President. 
"J.  V.  PATTON,  Secretary." 
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t)n  the  back  of  the  policy  was  the  foUowlDg  proTlslon : 

"After  this  policy  has  been  Id  force  three  full  years,  should  It  lapse  and 
not  be  surrendered  as  provided  above,  the  full  amount  of  the  policy  at  date 
■t)f  lapse,  any  Indebtedness  being  repaid  within  three  months  thereafter,  will 
De  extended,  without  request  or  demand  therefor,  as  nonpartlclpatlng  term 
insurance,  but  only  for  the  period  specified  In  the  *  Schedule  of  extended 
Insurance'  following:  Provided,  That  the  said  term  Insurance  shall  be  based 
upon  completed  insurance  years  only,  and  that  If  the  Insured  dies  within 
three  years  from  such  lapse,  all  unpaid  premiums,  with  Interest  at  6  per 
oent.  per  annum,  Ehall  be  deducted  from  the  amount  Insured.  *  *  * 
*** Schedule  of  extended  insurance— At  end  of  third  year,  years  three,  days 
169.»'    •    •    ♦ 

The  application  which  was  attached  to  the  policy,  but  printed  in  minion 
type,  which  is  smaller  than  brevier,  contained,  among  other  things,  this 
'Dlause:  *'That  such  policy  shall  lapse  and  te  void  if  any  premium  or  in- 
etallment  thereon  is  not  paid  as  therein  provided,  and  that  then  all  preYioua 
payments  shall  be  forfeited  to  the  company,  except  as  therein  otherwise  pro- 
-7lded." 

Letaler  paid  the  premiums  on  the  i>olicy  for  the  first  and  second  years  and 
ipaid  the  first  and  second  quarterly  installments  of  the  third  years*  pre- 
mium, but  failed  to  pay  the  third  and  fourth  quarterly  installments.  After 
this,  and  shortly  after  the  expiration  of  the  third  year,  he  died,  and  this 
'BOtion  was  brought  by  his  administrator  on  the  policy.  At  the  conclusion 
-of  the  evidence  for  the  plaintiff  the  circuit  court  peremptorily  instructed 
"the  Jury  to  find  for  the  defendant,  and  the  plaintiff  appeals.  It  is  insisted 
*for  him  that  as  the  application,  although  printed  on  the  policy,  is  printed 
in  smaller  type  than  brevier,  U  can  not  be  considered,  and  that  the  policy 
itself  containing  no  clause  forfeiting  the  insurance  for  the  nonpayment  of 
the  quarterly  installments,  it  was  in  force  at  the  end  of  the  third  year,  and 
that,  therefore,  by  the  schedule  of  extended  insurance  be  was  entitled  to  In- 
-surance  for  three  years  and  one  hundied  and  sixty- two  days.  Section  606, 
Kentucky  Statutes,  which  applies  to  the  old  line  companies,  provides  that 
they  shall  not  "make  any  contract  of  insurance  or  agreement  as  to  such 
•contract  other  than  is  plainly  expressed  in  the  policy  Issued  thereon."  Sec- 
tion 679,  Kentucky  Statutes,  which  is  a  part  of  the  luw  governing  co-opera- 
tive companies,  provides  that  the  "application,  constitution,  by-laws  and 
other  rules"  of  the  company,  unless  attached  to  the  policy,  shall  not  be  re- 
'Celved  as  evidence  or  considered  a  part  of  the  policy.  In  Provident  Savings 
Life  Assurance  Society  v.  Puryear's  Adm'r,  109  Ky.,  881,  and  in  several 
•subsequent  cases,  It  was  held  that  these  piovislons  as  to  the  old  line  com- 
iianies  and  the  co-operative  companies  were  intended  to  establish  the  same 
rule  as  to  both  classes  of  companies,  and  that  the  meaning  is  that  the  paper 
which  is  delivered  to  the  Insured,  and  which  is  held  as  evidence  of  his  rights, 
<fihal]  contain  the  whole  contract.  The  rule  rests  upon  the  idea  that  the 
legislative  purpose  was  to  cut  off  other  papers,  though  referred  to  in  the 
policy  on  the  idea  that  the  insured  was  frequently  misled  in  this  way  as  to 
Ills  contract.  The  court  did  not  rule  that  all  parts  of  section  679  are  ap- 
plicable equally  to  the  old  line  as  well  as  the  co-operative  companies.  The 
statute  is  divided  Into  subdivisions— one  of  the  subdivisions  refers  to  the  old 
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line  companies;  another  refers  to  the  co-operative  companies.    The  purpose 
of  the  legislature  In  thus  dividing  the  statute  was  to  make  one  set  of  rales, 
for  the  government  of  one  class  of  companies  and  another  set  for  the  govern- 
ment of  the  other  class.    The  law  relating  to  the  co-operative  companies  ift. 
not  applicable  to  the  old  line  companies,  unless  there  is  something  In  the 
statute  showing  that  the  legislature  so  intended.    The  ruling  in  the  case*, 
referred  to  rests  upon  the  ground  that  there  is  enough  in  the  statute,  takinff 
the  two  sections  together,  to  show  that  the  legislature  had  in  mind  the  same 
thing  as  to  both  companies  In  providing  that  the  policy  must  contain  the 
whole  contract.    But  the  policy  in  the  case  before  us  does  contain  the  whole 
contract,  the  application  being  printed  upon  it  and  in  main  type.    The 
latter  part  of  section  679  is  in  these  words:  ''The  said  policy  or  oertiflcate» 
application,  constitution,  by-laws  or  other  rules  shall  be  plainly  printed*, 
and  no  portion  thereof  shall  be  In  type  smaller  than  brevier." 

This  provision,  as  shown  on  its  face,  only  applies  to  the  co-operative  com- 
panies, for  it  refers  to  the  constitution,  by-laws  or  other  rules,  and  to  the- 
policy  or  certificate,  thus  treating  the  two  words  as  synonymous.  There  ift 
no  such  provision  in  the  subdivision  of  the  act  regulating  the  old  line  com- 
panies, and  there  Is  nothing  In  the  statute  to  Indicate  that  the  legislature^ 
intended  this  provision  to  apply  to  any  other  companies  than  the  co-opera- 
tive companies.  The  objection,  therefore,  that  the  application  can  not  be- 
considered  because  printed  in  type  smaller  than  brevier  is  untenable,  as  ajH- 
pellee  Is  not  a  co-operative  company. 

Moreover,  the  contract  of  the  insurance  company,  as  shown  by  the  policy*, 
is  in  consideration  "of  the  payment  in  advance  of  the  sum  of  169.90  (which 
payment  may  be  made  in  semiannual  installments  of  $S7.70,  or  quarterljr 
Installments  of  $14.10,  covering  the  period  of  half 'years  or  quarter  yeara 
insurance  for  which  the  installment  is  paid  In  advance).  *-  *  *  and  Ini 
consideration  of  the  further  payment  of  a  like  sum  on  or  before  the  Ut  dajr 
of  October  in  each  year  thereafter,  etc.'* 

When  the  first  year  expired  the  insurance  which  had  been  paid   for  ex- 
pired ;   and   if  nothing  more  had  then  been  paid,  the  policy  would  by  its^ 
terms  have  expired.    It  is  Inaccurate  to  call  this  a  forfeiture.    The  payment- 
of  the  premium  is  the  condition  upon  which  the  continued  existence  of  tfce 
policy  depends,  and  when  the  premium  is  not  paid  the  insurance  ceaaes. 
The  second  year's  premium,  however,  was  paid.    When  the  third  year  began 
the  insured  paid  the  first  quarter.    This  carried  the  Insurance  through  the 
first  quarter.    He  then  paid  the  second  quarter.    This  carried  his  Insnranoe 
to  the  end  of  that  quarter.    But  when  he  failed  to  pay  the  third  quarter  hit 
insurance  ceased.    If  the  rule  were  as  contended  for  by  appellant,  the  in- 
sured, when  he  paid  the  first  quarter  on  the  third  year,  need  have  paid  no 
more,  and  he  would  not  only  have  been  Insured  for  the  rest  of  that  year, 
but  would  have  been  entitled  to  the  extended  Insurance  just  as  much  as  he- 
would  have  been  If  he  had  paid  all  four  of  his  quarterly  installments  in  ad- 
vance, according  to  the  terms  of  his  contract.    It  was  not  ^contemplated  by 
the  parties  that  the  insured  should  get  insurance  for  the  full  year  by  making^ 
one  or  two  of  the  quarterly  paymenta.    The  policy  expressly  provides  that 
the  quarterly  payment  covers  the  Insurance  for  which   the  Instalbnent  It. 
paid,  and  is  to  be  paid  in  advance.    This  utterly  excludes  the  idea  that  th^ 
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Insured  oonld  get  insuraDoe  for  a  whole  year  by  paying  one  of  hie  quarterly 
Installments,  or  two  of  them,  as  in  the  case  before  us. 
Judgment  afiSrmed. 


CITY  OF  LOUISVILLE  v.  ROBINSON'S  EX'OR,  &c. 

(Filed  February  28.  1905. ) 

Municipal  taxes— Lien— Personal  liability  of  owner— Agent  or  personal 
representative— Under  sections  8008  and  8006,  Kentucky  Statutes,  not  only  a 
lien  may  be  enforced,  but  a  personal  judgment  may  be  rendered  under  either 
section  against  the  owner  of  the  property  or  against  the  trustee,  personal 
representative  or  agent  in  his  fiduciary  capacity  for  taxes  due  the  city,  and 
which  became  due  more  than  five  years  before  the  filing  of  the  petition. 

H.  L.  Stone  for  appellant. 

Lane  &  Hairison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  Jefferson  Chancery  Court,  First 
Division,  refusing  to  give  appellant  judgment  on  tax  bills  for  the  year  1890 
against  appellee,  executor. 

This  action  was  instituted  on  the  8th  of  August,  1900,  by  which  it  was 
sought  to  recover  taxes,  not  only  for  the  year  named,  but  also  for  the  years 
1898,  1899  and  1900.  A  personal  judgment  was  prayed  for  against  the  per- 
sonal representative  of  Robinson,  deceased,  and  for  all  other  equitable  re- 
lief. On  the  10th  of  April,  1900,  the  appellant  filed  an  amended  and  supple- 
mental petition  against  the  executor  and  all  other  parties  interested  in  the 
property  described  in  the  original  petition.  The  appellees  on  July  16,  1908, 
filed  their  answer,  and  stated  that  the  executor  of  Robinson,  deceased,  did 
not  own  or  have  any  interest  in  the  property  taxed,  and  sought  to  be  sub- 
jected to  the  payment  thereof  by  this  action,  and  pleaded  that  more  than 
five  years  bad  elapsed  after  the  accrual  of  the  cause  of  action  for  the  taxes 
due  for  the  year  1890  before  the  amended  petition  was  filed  in  1902.  The 
executor  also  pleaded  the  statutes  of  limitations. 

The  appellant  filed  an  amended  pleading  by  which  it  sought  to  avoid  the 
effect  of  the  plea  of  the  statutes  of  limitations  by  the  executor,  and  alleged 
that  he,  prior  to  the  year  1895,  and  ever  since  that  date,  had  collected  the 
rents  and  income  from  the  property  described  in  the  petition,  and  that  he 
had  enjoyed  the  profits  thereof  and  the  occupancy  of  same;  that  he  had 
never  made  any  settlement  of  his  accounts  as  executor  of  the  estate  of  Rob- 
inson, deceased.    This  seems  not  to  have  been  controverted. 

The  lower  court  rendered  a  personal  judgment  against  the  executor  for 
the  taxes  for  all  the  years  sued  for,  except  the  taxes  for  the  year  1896,  and 
the  ojurt  disposed  of  the  plea  of  limitations  in  the  following  words:  ''It  is 
further  adjudged  that  for  the  sum  of  $485.99  for  the  taxes  for  the  year  1890, 
and  the  interest  thereon  as  aforesaid,  the  plaintiff's  action  thereon  as 
against  all  of  the  defendants  except  the  defendant,  Bennett  H.  Toung, 
executor  under  the  will  of  Stuart  Robinson,  deceased,  is  barred  by  the  stat- 
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r^tes  of  UmitatioDB,  bnt  the  plaintiff,  for  said  sum,  for  the  taxes  for  the  year 
IM,  and  the  interest  thereon,  as  aforesaid,  has  no  lien  on  the  right,  title 
.^nd  interest  of  Bennett  H.  Young,  ezeontor  of  Stuart  Robinson,  deceased, 
*whlch  he  has  or  had  in  that  capacity  at  the  institution  of  this  action  thereon 
4igalBSt  him  as  such  ezeoutor  August  8,  1900." 

It  appears  that  the  lower  court  did  not  sustain  the  executor's  plea  of  lim- 
Jtetions,  but  refused  any  judgment  against  him  for  the  taxes.  The  court 
"was  right  in  failing  to  sustain  his  plea,  but  erred  in  refusing  to  render  a 
Judgment  against  him  for  the  taxes  for  the  year  1806.  It  appears  from  sec- 
tions 8008  and  8005  of  the  Kentucky  Statutes  that  when  an  owner  of  prop- 
•^rty  or  any  trustee,  pezeonal  representative  or  agent  is  sued  for  taxes,  that 
not  only  a  lien  may  be  enforced  on  the  property,  but  a  personal  judgment 
may  be  rendered  under  either  section  against  the  owner  of  the  property  or 
-^mgalost  the  trustee,  personal  representative  or  agent  in  his  fiduciary  ca- 
ipaoity. 

It  will  be  observed,  by  reference  to  the  sections  of  the  statutes  supra,  that 
•»  personal  liability  is  imposed  upon  'the  fiduciary  by  the  statutes  for  the 
^xes  on  lands  and  improvements  of  which  he  bai  the  management,  or  who 
•enjoys  the  rents,  income  and  profits  of  lands  and  improvements  by  occupy- 
ing the  same,  and  it  is  made  his  duty  to  pay  such  taxes  before  September 
ilSth  of  each  year,  before  applying  or  paying  the  same  to  the  beneficiaries, 
:«nd  In  default  of  so  doing  he  becomes  personally  liable,  which  liability 
mi^  be  enforced  in  equitable  prooeedings.  The  court  properly  sustained  the 
plea  of  the  statute  of  limitations  as  to  the  defendants  other  than  the  execu- 
j(or,  but  should  have  rendered  a  judgment  against  him  for  taxes  for  the  year 
ftSM,  as  proceedings  werd  instituted  and  a  personal  judgment  sought  against 
%im,  as  such  executor,  from  the  inception  of  the  action.  The  appellee  con- 
^tends  that  the  action  of  the  lower  court  in  relieving  the  executor  from  the 
payment  of  the  taxes  for  the  year  1896  was  based  upon  the  ground  that  the 
•appellant's  amendment  filed  in  1903  was  in  effect  an  abandonment  of  its 
4nit  cause  of  action;  that  his  first  cause  was  based  upon  section  8006  of  the 
statutes,  and  by  this  amendment  a  new  and  another  action  was  instituted 
mnder  the  provisions  of  section  8008,  and  that  his  plea  of  the  statutes  of 
limitations  should  have  been  sustained. 

We  are  unable  to  agree  with  the  contention  of  the  appellee  in  this.    The 

kuse  of  action  was  the  same  from  the  beginning,  to  wit,  the  recovery  of  the 
ces  for  1896,  and  a  personal  judgment  was  at  all  times  sought  against  him 
•ma  such  executor,  which  both  of  the  sections  of  the  statutes  supra  author- 
ised, and  the  amendment  only  stated  additional  or  other  reasons  why  he 
t^houid  be  compelled  to  pay  the  taxes,  statutory  as  well  as  equitable  reasons. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
^snanded  for  further  proceedings  consistent  herewith. 


SHEPHERD  V.  COMMONWEALTH. 

(Filed  February  34,  1906.) 

1.  Homicide— Debauching  defendant's  wife— Threats  of  deceased  to  kill 
defendant— Communicated  by  wife  to  husband— Com petensy— In  a  prosecu' 
4lon  against  one  for  murder  in  killing  a  man  who  had  debauched  the  de 


8HEPHEBD  V.  OOHMOHWBALTH.  377 

tendant*8  wife  and  oaused  their  separation,  it  is  oompetent  for  the  defendant 
to  testify  that  his  wife  told  him  immediately  hefore  the  shooting  that  de- 
ceased had  threatened  his  life,  and  would  kill  him  rather  than  let  her  return 
and  live  with  him. 

8.  Emotional  insanity— Reduction  of  offense— Submission  to  jury— If  the 
faot  be  that  deceased  had  violated  the  sanctity  of  defendant's  home,  es- 
tranged his  wife's  affections,  debauched  her  person,  and  threatened  his  life 
If  he  interfered  with  a  continuance  of  his  illicit  relations,  forcing  his  pres- 
ence on  them  for  that  purpose,  it  may  well  be  supposed  that  the  passion  of 
the  husband  was  aroused  to  an  uncontrollable  extent;  and  whether  it  was 
fiuch  as  to  have  created  an  emotional  insanity  so  as  for  the  time  to  dethrone 
the  reason  of  the  outraged  husband,  or  whether  it  merely  reduced  the  homi- 
cide to  manslaughter,  was  a  question  which,  under  the  circumstances, 
should  have  been  submitted  to  the  jury. 

8.  Evidenoe— Criminal  acts  of  defendant— Competency— On  the  trial  of 
one  for  murder  in  the  killing  of  a  man  who  had  debauched  his  wife  it  was 
«rror  in  the  court  to  admit  evidence  that  the  defendant  had  committed 
adulterous  acts  himself,  or  that  he  had  shot  another  man,  or  that  he  had 
said  that  deceased  was  the  third  man  he  had  shot. 

4.  Misconduct  of  Commonwealth's  attorney— On  the  trial  of  one  for  mur- 
der it  was  error  in  the  court  to  allow  the  attorney  for  the  Commonwealth, 
against  the  objection  of  the  defendant,  to  refer  to  an  afSdavit  admitted  as 
evidence  for  the  defendant,  as  the  ''supposed  testimony  of  the  absent  wit- 
nesses, but  was  not  in  fact  their  testimony,  but  merely  an  affidavit  filed  on 
behalf  of  the  defendant" 

B.  B.  Golden,  David  Hays,  D.  D.  Field  &  Son  and  J.  G.  Forrester  for  ap- 
pellant. 

N.  B.  Hays  and  Chas.  H.  Morris  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant  was  convicted  of  the  charge  of  murder,  committed  upon  Hiley 
Webb.  The  defense  was  emotional  insanity  and  justifiable  homicide  under 
an  apparent  necessity.  Appellant  and  his  wife  had  become  estranged,  and 
had  temporarily  separated  about  two  years  before  the  killing  of  Webb.  Ap- 
pellant claims  that  the  separation  was  because  of  Webb's  interference  with 
the  domestic  relations  of  appellant  and  his  wife.  Just  before  the  killing 
appellant  and  his  wife  had  agreed  to  be  reconciled,  and  to  resume  the  mar- 
ried lelation.  For  that  purpose  appellant  visited  her  at  her  father's  home 
in  Letcher  county.  Past  offenses  were  condoned,  and  appellant  started  to 
his  home,  in  Leslie  county,  to  prepare  for  taking  his  wife  there  some  days 
later.  He  was  turned  back,  however,  and  returning  somewhat  unezpect- 
^ly,  found  his  wife  and  Webb  in  company,  from  which  it  was  reasonably 
■apparent,  and  proved  to  be  a  fact,  that  they  had  again  been  guilty  of  adul- 
tery. The  next  morning  appellant  was  talking  to  his  wife  at  her  father's, 
when  Webb  came  to  the  house.  Appellant  claimu  that  his  wife  told  him 
that  Webb  had  threatened  his  life  rather  than  that  she  should  leave  with  him. 
Incensed  at  the  continued  provocation,  as  he  claims,  appellant  picked  up  a 
rifle  and  shot  Webb  fatally.  He  also  claims  that  at  the  moment  of  the 
shooting  Webb  turned  upon  him  with  something  in  his  hand,  which  appel- 
lant thought  was  a  pistol. 
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The  verdict  of  the  jury  found  appellant  guilty,  and  sentenced  him  to  life 
imprisonment.  Upon  the  trial  there  occurred  a  number  of  errors,  for  which 
the  judgment  must  be  reverRed.  In  the  first  place  It  was  error  for  the  trial 
court  to  have  admitted  evidence  to  the  jury  that  appellant  had  oommltted 
other  crimes,  or  that  he  had  been  guilty  possibly  of  adtllterous  acts  himself: 
that  he  had  shot  another  man,  or  that  he  had  said  that  Webb  was  the  third 
man  he  had  shot.  The  fact  that  appellant  had  shot  Webb  was  not  in  dis- 
pute. His  admission  of  the  fact  that  he  had  shot  him,  and  that  he  was  the 
third  man  that  he  had  shot,  could  serve  no  useful  or  proper  purpose  in  the 
trial,  as  it  was  testified  to,  appellant  having  said  merely,  according  to  Com- 
monwealth's evidence,  "he  is  the  third  one  I  have  knocked  down."  Ite 
tendency  was  rather  to  lead  the  minds  of  the  jury  away  from  the  considera- 
tion of  the  main  facts  before  them,  and  tended  to  prejudice  appellant'* 
cause  in  their  minds,  for  it  might  be  argued,  not  unreasonably,  that  if 
appellant  had  shot  two  men  before,  and  was  boasting  of  it,  he  was  a  bad 
man,  and  one  very  likely  to  have  committed  a  crime  of  a  similar  nature  Id 
this  case.  In  fixing  his  punishment  the  jury  were  apt,  too,  to  regulate  it 
somewhat  by  his  previous  offenses,  whereas  the  only  matter  legitimately 
before  the  jury  was  whether  appellant  had  feloniously  killed  Webb,  and  if 
be  had,  the  proper  measure  of  punishment  for  that  act. 

Appellant  offered  to  testify  that  his  wife  told  him  immediately  before  the 
shooting  that  Webb  had  threatened  his  life,  and  would  kill  him  rather  than 
let  her  return  with  him.  The  court  excluded  this  evidence  upon  the 
ground,  it  is  said,  that  it  was  in  the  nature  of  a  confidential  oommunica- 
tlon  between  husband  and  wife,  and  as  such  was  incompet^^nt  as  evidence 
under  the  Code.  In  Arnett  v.  Commonwealth,  114  Ey.,  693,  it  was  held 
that  a  dying  statement  made  to  the  wife  of  the  declarant  could  be  proved 
against  his  slayer;  that  section  606,  Civil  Code,  "that  the  wife  was  incom- 
petent to  testify  even  after  the  cessation  of  the  marriage  relation  to  any 
communication  made  to  her  by  her  husband  during  marriage,"  did  not 
apply  to  criminal  prosecutions.  With  respect  to  these  the  common  law  is  in 
effect  in  this  State,  of  which  Oreenleaf  on  Evidence,  section  887,  says:  "The 
great  object  of  the  rule  is  to  secure  joraestlo  happiness  by  placing  the  pro- 
tecting seal  of  the  law  upon  all  confidential  communications  between  hus- 
band and  wife,  and  whatever  had  come  to  the  knowledge  of  either  by  the 
means  of  the  hallowed  confidences  which  that  relation  inspires  oan  not  he 
afterwards  divulged  in  testimony,  even  though  the  other  be  no  longer 
living." 

The  rule  is  founded  upon  the  policy  of  the  law,  the  object  of  which  is  to 
secure  domestic  happiness  by  protecting  that  state  in  the  inviolability  of  its 
confidences.  What  would  tend  to  create  a  breach  of  such  confidences  i8» 
therefore,  disfavored  by  the  law.  But  under  the  circumstances  shown  Id 
the  case  at  bar  the  liberty  or  life  of  one  accused  with  a  high  crime  is  in- 
volved. The  main  ingredient  of  his  act,  aside  from  the  death  infiioted  by 
it,  is  its  motive.  If  the  act  were  inexcusable,  done  in  cold  blood,  as  the 
saying  is,  and,  therefore,  in  malice,  the  perpetrator  became  a  criminal,  sub- 
Jeot  under  the  law  to  capital  punishment.  On  the  other  hand,  if  the  act 
was  excusable,  he  has  in  law  done  no  wrong;  or,  if  the  act  was  done  under 
such  provocation  as  to  inflame  passion  beyond  control  under  the  oircum- 
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atanoes,  the  offenee  Is  grdatly  reduced.    Instead  of  being  a  capital  one,  it 
might  be  punished  by  a  short  confinement  in  the  State  penitentiary.    The^ 
State  is  conoerned  in  eliciting  the  truth  with  respect  to  homicides  commit- 
ted within  her  borders,  and  in  no  sense  is  it  the  purpose  of  the  State  to  con- 
vict for  a  higher  degree  of  crime  than  is  really  justifiable  by  the  facts  in  the 
Oaee.    No  other  policy  of  the  law  can  override  the  State's  desire  to  do  justice, 
and  no  more  to  those  charged  in  her  courts  with  crime.    If  the  fact  be  that 
deceased,  Webb;  had  violated  the  sanctity  of    appellant's  home;   had   es- 
tranged his  wife's  affections;  had  debauched  her  person,  and  had  threatened 
appellant's  life  if  he  proposed  to  interfere  with  deceased's  continuance  of 
his  illicit  relations,  forcing  his  presence  upon  them  for  that  apparent  purpose, 
human  nature  is  so  constituted  that  the  passion  of  the  husband  may  well 
be  supposed  to  have  been  aroused  to  an  uncontrollable  extent.    Whether  it 
was  such  as  to  have  created  an  emotional  insanity,  so  as  for  the  time  to  de- 
throne the  reason  of  the  outraged   husband,  or  whether  it  merely  reduced 
the  homicide  to  manslaughter,  was  a  question  which,  under  the  circum- 
stances, should  have  been  submitted  to  the  jury.    It  was  not  enough,  though, 
to  have  instructed  them  appropriately  as  to  the  law  ordinarily  applicable  to 
murder  and  manslaughter.    They  should  have  been  allowed  to  condder  in 
oonnection  with  the  instructions  the   facts  which  probably   entered    intOs 
shaping  the  conduct  of  the  accused  on  the  fatal  occasion.    If  the  fact  should 
be,  as  appellant  claims,  that  his  wife  had   been   debauched   by  the  person 
whom  he  afterward  slew,  and  that  the  debauchee  was  flaunting  his  successes 
in  the  face  of  the  victimized  husband,  it  would  assuredly  be  competent  to^ 
prove  the  fact  before  the  jury,  at  least  in  mitigation  of  the  husband's  act  in- 
taking  his  life  on  the  spot.      The  sole  question  here  is  whether  the  husband 
might  show  that  he  got  his  information  from  his  wife;   that  he  did  so  get 
it,  for  the  purposes  of  this  discussion,  will  be  assumed.    Having  it,  it  is  for- 
the  jury  to  say  to  what  extent,  if  at  all,  it  palliated  his  act.    But,  as  shown 
In  this  record,  that  fact  could  not  be  brought  to  the  knowledge  of  the  jury 
except  defendant  proved,  or  some  one  else  proved,  that  defendant  had  got. 
•noh  Information;  that  ho  got  it  from  his  wife  could  take  nothing  from  the^ 
sting  of  it.    Its  effect  upon  his  mind  and  conduct  must  have  been  at  least 
the  same,  if  not  indeed  worse,  than  if  it  had  been  communicated  by  some* 
third  person.    If  one  is  informed  by  his  wife  that  she  had  been  raped,  or< 
that  a  rape  had  been  attempted  upon  her  person,  or  that  she  had  been  grossly 
Insulted  and  assaulted,  pointing  out  the  perpetrator  of  the  act  at  the  time, 
it  would  not  be  unnatural  for  the  husband  to  act  upon  that  information. 
To  allow  it  to  be  proved  that  he  acted  drastically,  without  being  permitted 
to  show  why,  or  upon  what  basis  his  belief  rested,  would   be  applying  the. 
rule  for  the  protection  of  domestic  felicity  so  as  to  make  it  hurt  instead  of 
help  those  for  whose  benefit  it  was  primarily  intended.    We  perceive  no  good 
reason  for  extending  the  rule  invoked  so  as  to  exclude  the  evidence  dis-v 
cussed.    The  court  is  of  opinion  that  the  evidence  should  have  been  admit- 
ted, to  be  weighed  by  the  jury  as  other  facts  and  circumstances  in  the  case. 
Appellant  filed  an  aflSdavit  to  procure  a  continuance  on  account  of  the^ 
absence  of  certain  witneases.    The  Commonwealth  consented  that  the  affi- 
davit should  be  read  under  provisions  of  the  Code  as  the  depositions  of  the^ 
•baent  witneasea,  whereupon  appellant's  motion  for  a  continuance  was  over^ 
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Vuled,  and  the  affidavit  waa  so  admitted.  In  the  concluding  argument  to 
the  jury  the  Common  wealth 'a  attorney  said,  in  evident  responae  to  the 
argument  made  on  behalf  of  appellant,  that  the  suppoaed  teatimony  of  theee 
absent  witnesaee  waa  not  in  fact  their  aworn  testimony,  but  waa  merely  an 
affidavit  filed  on  behalf  of  the  defendant.  From  which  it  waa  argued,  or  at 
least  the  Inference  waa  neceaaarily  invited,  that  the  teatimony  of  the  absent 
wUneaaea  waa  not  in  fact,  nor  waa  It  to  be  received  by  the  jury,  as  their  evi' 
dence  in  the  caae.  Thia  waa  an  abuse  of  privilege  by  the  Commonwealth's 
attorney,  and  objectiona  of  appellant  ahould  have  been  auatained  to  the 
argument,  and  the  jury  admonished  apiiropriately.  The  law  givea  to  the 
defendant  in  such  case  the  benefit  of  such  atatementa  aa  the  depoaitions  of 
the  abaent  witneaaes.  That  is  the  leaat  that  he  is  entitled  to  under  the  guar- 
anty of  the  Constitution  and  the  law  affording  one  charged  with  crime  com- 
pulsory process  to  procure  the  attendance  of  witnesses  on  his  behalf  at  hla 
trial.  If  the  practice  ahould  be  indulged  by  the  prosecution  of  diacrediting 
the  affidavit  by  informing  the  jury  that  it  was  not  in  fact  the  depoaition  of 
the  witness,  it  would  be  to  nullify  the  provisions  of  the  statute,  and  to  de- 
prive the  defendant  of  a  valuable  privilege,  "which  the  legislature  in  its  wia- 
"dom  baa  deemed  a  neceaaary  one  in  the  proper  administration  of  juatioe.  In 
xondemning  a  similar  remark  (Bedmond  v.  Commonwealth,  dl  Ky.  Law 
Bep.,  831)  this  court  said:  *'The  defendant  was  entitled  to  the  full  benefit 
of  the  statements  therein  as  coming  from  Purcell  (the  absent  witness).  This 
^ame  practice  is  indulged  in,  to  acme  extent,  throughout  the  State,  but 
should  not  be  permitted  by  the  court." 

The  other  evidence  complained  of,  we  think,  waa  admiasible. 

But  for  the  reasons  indicated  the  case  must  be  remanded  for  a  new  trial 
tinder  proceedings  not  inconsistent  with  this  opinion. 
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(Filed  February  24,  1906. ) 

1.  Contracts— Common  Law— Time— Essence  of— Precedent  covenants— In 
an  ordinary  action  for  breach  of  contract  the  general  rule  is  that  time  ia 
always  of  the  essence  of  the  contract,  and  a  party  who  seeka  damages  for  a 
breach  of  contract  must  show  a  compliance  by  himself  of  his  own  precedent 
covenants  within  the  time  required  by  the  agreement. 

2.  Same— Even  in  equity,  if  it  be  apparent  from  the  contact  that  the 
parties  so  intended,  time  will  be  considered  of  the  essence  of  the  contract, 
and  a  strict  performance  within  the  time  fixed  will  be  considered  a  condi- 
tion precedent  to  an  action  for  a  breach. 

3.  Street  railway— Granting  franchise— Validity— The  granting  of  a  fran- 
chise to  operate  a  street  car  line  over  the  streets  of  a  city  to  any  pereon 
•except  to  the  highest  and  best  bidder,  after  due  advertisement,  ia  in  direct 
^conflict  with  section  104  of  the  Constitution,  and  is  void. 

Little  &  Slack,  Eli  H.  Brown  and  Wilfred  Carrico  for  appellants. 

Sweeney,  Ellis  &  Sweeney  and  B.  S.  Todd  for  appellee. 

Appeal  from  Davieas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 
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The  appellant,  B.  Monarch,  owned  a  tract  of  land  containing  abont: 
twenty-seTen  acres  in  DavieES  county,  Kentucky,  within  a  short  distance  of 
the  city  of  Owensboro.  Conceiving  that  the  connection  of  this  tract  of  land 
with  the  city  by  a  street  car  line  would  greatly  enhance  its  value,  he  ob-- 
tained  a  franchise  from  the  municipality  to  operate  a  street  car  system  over 
certain  of  its  streets,  presumably  with  the  intention  of  extending  it  to  his. 
own  property.  Appellee  also  had  a  franchise  to  operate  a  street  car  system 
through  the  6treets  of  the  city  of  Owensboro. 

Appellant  deeming  that  appellee,  in  extending  its  system  along  Triplett. 
street,  was  invading  his  exclusive  right  to  oi)erate  a  line  of  cars  on  that 
thoroughfare,  instituted  an  action  against  it  for  an  injunction,  during  the 
pendency  of  which  the  parties  litigant  entered  into  the  following  contract: 
"This  memorandum  of  agreement  made  and  entered  into  this  12th  day  of 
June,  1898,  by  and  between  R.  Monarch,  of  Owensboio,  Ky.,  of  the  first  pait,, 
and  the  Owensboro  City  Bailroad  Co.,  of  Owensboro,  Ky.,  of  the  second  part». 
"Witnessetb :  That  the  parties  hereto  have  made  the  following  contract:. 
**B.  Monarch  has  grant*;d,  and  hereby  agrees  to  convey  by  proper  convey-. 
anoe,  to  be  hereafter  made  by  himself  and  wife  to  the  said  company,  a  right 
of  way  ten  feet  wide  from  the  Boost  or  Main  street  road,  weEt  of  Owens- 
boro, near  Paradise  Garden,  and  from  a  point  on  said  road  which  lies  be- 
tween the  land  of  Dr.  Q.  B.  Tyler  and  Dr.  J.  Hale,  extending  south  the* 
same  width  to  Monarch's  land,  as  may  be  required  for  necessary  siding,  and 
assigns,  transfers  and  sets  over  to  said  company  all  rights  of  every  descrip- 
tion under  an  ordinance  of  the  Owensboro  City  Council  passed  and  adopted 
on  the  —  day  of  — ,  1899,  giving  him  and  such  persons  as  he  might  associate- 
with   him  the  right  to  construct  and  operate  a  street  car  system  in  Owens- 
boro on  all  the  streets  named  in  said  ordinance,  and  said  Monarch  ngnes  tc 
transfer  said  grant  and  franchise  to  said  company  by  any  proper  writing  ta 
be  hereafter  made  and  delivered,  and  to  ask  the  consent  of  the  Owe nsbora 
City  Council  to  such  transfer,  and  said  Monarch  further  agrees  to  dismiss, 
his  suit  now  pending  in  the  Daviess  Circuit  Court  against  said  company. 

"In  consideration  of  the  above,  the  city  railroad  company  agiees  to  con- 
struct the  extension  of  its  railway  from  said  point  on  said  Boost  road  to  the. 
Lancaster  road  on  Monarch's  land  and  on  the  right  of  way  described;  thence^ 
up  Fifth  street  to  the  terminus  of  the  present  street  car  line  on  said  street,, 
or  as  near  said  street  as  practicable,  as  soon  as  the  light  of  way  can  be  pro^ 
cured  to  the  terminus  of  said  Fifth  street  line. 

"The  said  extension  is  to  be  completed  as  soon  as  practicable  from  this^ 
date,  and  is  to  be  operated  during  the  period  of  said  company's  original, 
franchise. 

"The  said  company  agrees  to  put  in  and  maintain  three  cattle  guards  on 
the  line  from  Main 'street  to  Monarch's  land,  at  points  to  be  selected  by  said 
Monarch,  and  said  parties  are  to  procure  the  right  of  way  up  said  Lancaster 
road  and  Fifth  street,  and  if  any  expense  is  attached  thereto  it  Is  to  be  borne 
Jointly. 

"In  witness  whereof  the  said  parties  hereunto  have  subscribed  their  names, 
this  the  day  and  year  first  herein  written. 

(Signed)    "B.  MONABCH, 

"OWBNSBOBO  CITY  B.   B.  CO. 
"By  W.  E.  WHITELBT,  President. ' »^ 
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After  the  exeontlon  of  the  foregoing  oon tract  appellant  dismissed  hlft 
<aotlon,  and  sought  to  obtain  a  right  of  way  OTor  a  oonnty  road  leading  from 
the  city  limits  of  Owensboro  to  a  point  near  his  land,  which  was  eisentla] 
to  appellee's  performing  its  contract  of  extending  Its  line  to  his  property. 
The  right  of  way  sought  by  appellnnt  over  this  road  was  refused  by  the 
county  authorities  having  the  matter  in  charge,  and  it  then  became  evident 
that  an  extended  time  woiild  be  required  in  which  to  secure  the  right  of 
way  necessary  to  enable  appellee  to  perform  its  contract.  With  this  fact 
oonfronting  them,  on  the  18th  day  of  September,  1898,  the  original  agree* 
ment  was  modified  by  the  parties  as  follows :  "In  pursuance  of  the  agree* 
nient  of  June  12,  1893,  B.  Monarch  has  this  day  made  and  delivered  to  the 
Owensboro  City  Railroad  Co.  a  written  transfer  of  all  rights  and  privilegei 
acquired  by  him  under  the  ordinance  of  the  common  council  of  the  city  of 
Owensboro,  enacted  October  19,  1892,  and  requesting  said  council  to  approve 
said  transfer;  and  it  is  now  agreed  by  said  Monarch  and  said  city  railroad 
company  that  each  is  to  have  until  the  1st  day  of  May,  1894,  in  which  to 
execute  and  complete  the  stipulations  of  their  aforesaid  agreement  in  regard 
to  said  city  railroad.    This  the  18th  day  of  September,  1893.*' 

In  1896  appellant  made  a  tender  to  appellee  of  what  he  seemed  to  consider 
a  fulfillment  of  his  agreement,  and  demanded  performance  of  Its  covenants, 
which,  being  refused,  he  instituted  this  action  in  equity,  alleging  the  fore- 
going facts  and  the  terms  of  the  contract,  and  praying  as  a  relief  a  judg« 
ment  requiring  appellee  to  specifically  perform  the  terms  of  the  contract,  or. 
if  that  was  deemed  impracticable,  for  a  judgment  against  it  in  damages  for 
the  sum  of  $57,000.  The  manner  of  his  performing  the  conditions  precedent 
to  his  contract  by  appellant,  his  demand  of  performance  from  appellee,  and 
its  refusal,  are  thus  set  forth  in  the  petition  :  "Plaintiff  states  that  on   the 

day  of  May,  1896,  he  tendered  and  offered  to  deliver  to  the  defendant  a 

properly  executed  conveyance  to  defendant  by  his  wife  and  himself  of  the 
right  of  way  over  the  land  mentioned  in  said  contract  of  June  12,  1893,  to 
be  conveyed  by  him  to  it.  At  the  same  time  he  tendered  and  offered  to  de- 
liver to  defendant  certified  copies  of  the  ordinance  of  October  19,  1892,  of  the 
city  council  of  Owensboro,  and  a  certified  copy  of  the  ordinance  of  April  6, 
1896,  of  the  trustees  of  the  town  of  Herrwood,  granting  rights  of  way  in 
said  city  and  town,  respectively,  and  accompanied  said  copies  with  a  written 
transfer  of  all  the  right,  title  and  interest  in  and  to  the  privileges,  rights, 
Immunities  and  franchises  granted  to  him  by  said  ordinances  of  said  city 
and  town,  respectively,  and  upon  the  tender  and  offer  to  deliver  to  the  de- 
fendant said  deed,  said  ordinance  dnd  said  written  transfer  of  same,  he  de- 
manded that  said  defendant  should  proceed,  without  unnecessary  delay,  to 
perform  its  said  contract  of  June  12,  1893,  upon  its  part,  by  constructing 
lines  or  street  railroad  tracks,  and  operating  street  car  tracks  thereon  when 
constructed  as  contemplated  and  provided  for  in  said  contract.  He  says  the 
defendant,  then  and  there,  through  and  by  its  president,  refused  to  accept 
said  deed  or  ordinances,  or  the  written  transfer  of  same,  or  either  or  any  of 
them,  and  declared  it  would  not  perform  said  contract  of  June  12,  1893,  on 
its  part,  nor  construct  car  lines,  nor  operate  them  as  provided  in  said  con- 
tract, or  at  all." 

To  this  petition   appellee  filed  an  answer  containing  several  defenses^ 
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among  wihch  was  pleaded  the  modification  of  the  original  contraot  on  th« 
18th  day  of  September,  1898,  by  which  It  was  agreed  that  each  of  the  parties 
should  have  until  May  1,  1804,  in  which  to  execute  and  complete  the  stipu- 
lations of  the  original  agreement,  and  the  failure  on  the  part  of  appellant 
within  the  stipulated  time  to  comply  therewith  by  performance  on  his  part 
t)f  the  conditions  precedent  to  the  covenants  of  appellee.  After  the  Issues 
were  made  up  appellant  dismissed  so  much  of  his  petition  as  sought  a 
remedy  by  si)ecific  performance,  and  moved  to  transfer  the  action  from  the 
equity  to  the  common -law  side  of  the  docket  for  the  trial  of  the  legal  issues 
remaining  In  the  case.  This  motion,  over  the  objection  of  appellee,  was  sus- 
tained by  the  court.  Upon  the  trial,  after  all  of  appellant's  evidence  was 
In,  the  court,  on  motion  of  appellee,  awarded  a  peremptory  instruction  to 
t^he  jury  to  find  for  It  as  in  case  of  nonsuit,  which  was  done.  Appellant's 
motion  for  a  new  trial  having  been  overruled,  he  is  here  on  appeal. 

By  the  original  contract  appellee  was  to  extend  Us  line  to  appellant's 
property  as  soon  as  practicable  after  the  necessary  right  of  way  could  be 
procured  from  his  property  to  the  terminus  of  Its  Fifth  street  line.  By  the 
agreement  of  September  18,  1808,  the  time  in  which  each  of  the  parties  was 
to  perform  his  part  of  the  contract  was  definitely  fixed  to  the  Ist  day  of 
May,  1804.  The  obtention  of  the  right  of  way  was  a  condition  precedent  to 
the  extension  of  the  line.  The  petition  shows,  afSrmatlvely,  that  this  right 
of  way  was  obtained  by  appellant  and  tendered  to  the  appellee  on  the  — — 
day  of  May,  1806,  two  years  after  the  date  fixed  In  the  amended  contraot  of 
1808.  Passing  the  question  of  variance  between  the  contract  sued  on  and 
that  proved.  In  our  opinion  this  tender  was  too  late.  Having  determined 
upon  a  definite  time  in  which  the  contract  was  to  be  performed,  it  was 
necessary,  before  he  could  maintain  an  action  against  the  appellee  for  a 
breach  of  its  covenant,  to  allege  and  prove,  if  it  was  denied,  the  perform- 
ance by  him,  on  or  before  May  1,  1804,  of  those  covenants  necessary  to  be 
performed  to  enable  it  to  carry  out  its  contraot.  Upon  his  failure  to  tender 
the  necessary  right  of  way  by  the  stipulated  time  appellee  had  a  right  to 
consider  the  contract  rescinded.  It  must  be  torne  In  mind  that  before  the 
trial  of  the  case  appellant  abandoned  his  claim  to  the  equitable  remedy  of 
specific  performance,  and  caused  the  action  to  be  transferred  to  the  com- 
mon-law docket,  and,  thprefoie,  the  authorities  cited  in  support  of  the 
equitable  rule,  that  time  will  not  be  considered  as  of  the  essence  of  the  con- 
tract unless  the  party  invoking  It  is  put  in  a  worse  condition  by  its  lapse 
than  he  otherwise  would  have  been,  have  no  application.  The  general  rule 
at  common  law  Is  that  time  is  always  of  the  essence  of  the  contract,  and  a 
party  who  seeks  damages  for  a  breach  must  show  a  compliance  by  himself 
of  his  own  precedent  covenants  within  the  time  required  by  the  agreement. 
InO  Cyc,  606,  the  rule  Is  thus  stated:  "At  common  law  time  is  always  of  the 
essence  of  the  contraot,  that  is  to  say,  If  a  person  promises  to  do  a  certain 
thing  by  a  certain  day,  in  consideration  that  the  latter  will  do  something 
for  him,  the  thing  must  be  done  by  the  date  named,  or  the  latter  is  dis- 
charged from  his  promise."  (Cromwell  v.  Wilkinson,  18  Ind.,  866;  Allen  v. 
Gopper,  32  Me.,  188;  Hill  v.  Milbum  School  District,  No.  2,  17  Me.,  816,) 
And  even  In  equity,  if  Ic  be  apparent  from  the  contraot  that  the  parties  so 
intended,  time  will  be  considered  of  the  essence  of  the  contract,  and  a  strict 
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performance  within  the  time  fixed  will  be  considered  a  condition  precedent 
o  an  action  for  a  breach. 
'*i37  the  weight  of  authorltj,  however,  it  is  always  open  to  the  parties* 
even  in  equity,  to  make  time  of  the  essence  of  tne  contract  by  express  agree- 
ment. And  where  time  is  not  made  of  the  essence  of  the  contract  by  ex- 
press stipulation,  it  may,  however,  be  held  to  have  been  so  intended  from 
the  nature  of  the  contract.  In  mercantile  contracts,  such  as  contracts  for 
the  manufacture  and  sale  of  goods  and  the  like,  it  is  generally  so  fixed.  In 
contracts  for  the  sale  of  land,  for  the  performance  of  services,  or  the  con- 
struction of  buildings  and  the  like,  time  will  be  held  of  the  essence  if,  from 
the  nature  of  the  property  and  the  circumstances,  it  seems  that  the  inrties 
must  have  so  intended;  but  generally  in  such  contracts  time  is  not  of  the 
essence.  A  new  agreement  extending  the  time  of  performance  of  a  contract 
is  evidence  that  the  parties  considered  time  material.*'  (Id.,  606,  notec; 
Wlswall  V.  McGown,  2  Barbour,  N.  Y.,  270.) 

Newman  in  his  work  on  Pleading  and  Practice,  page  286,  says:  *'The 
time  fixed  for  the  performance  of  a  written  agreement  should  always  be 
stated  in  the  petition,  for  it  Is  of  substance;  and  it  is  a  general  rule  that 
where  time  is  essential  or  material  to  the  rights  of  the  parties  it  must  be 
alleged  with  certainty  and  precision.  Thus  in  an  action  to  deliver  property 
on  a  certain  day  or  at  a  certain  period  fixed  by  the  parties,  at  which  time  It 
was  to  be  paid  for,  the  failure  to  allege  the  time,  or  a  variance  between  the 
time  alleged  and  that  proved  on  the  trial,  would  be  fatal  to  the  action, 
unless  the  pleading  should  be  so  amended  as  to  state  the  true  time." 

Conceding  in  full  the  principle  stated  by  appellant,  that  where  a  party  to 
a  contract  has  received  a  substantial  part  of  the  consideration,  he  can  not» 
as  a  rule,  urge  the  nonperformance  of  the  remainder  within  a  stipulated 
time  without  placing  the  other  party  in  statu  quo.  That  principle  has  no 
place  in  the  facts  of  this  case.  Admitting,  for  the  purposes  of  the  argu- 
ment, that  appellant  made  a  proper  tender  of  his  rights  under  the  ordinance 
of  the  council  of  the  city  of  Owensboro  granting  him  the  franchise  te 
operate  a  street  car  line  over  its  streets;  that  the  franchise  was  valid,  and 
also  that  he  in  due  time  dismissed  his  action  for  an  Injunction,  this  had  all 
been  done  prior  to  the  amending  of  the  contract  on  September  18,  J898. 
With  this  partial  compliance  of  his  contract  before  him,  he  fixed  the  time 
for  the  performance  of  all  the  remaining  covenants  by  the  1st  day  of  May» 
1894.  But  that  which  he  claims  as  a  partial  performance  was  without  value, 
either  to  himself  or  to  appellee.  The  granting  of  tne  franchise  to  operate  a 
street  car  line  over  the  streets  of  the  municipality  was  in  direct  violation  of 
section  104  of  the  Constitution,  which  forbids  the  granting  of  such  franchises 
except  to  the  highest  and  best  bidder  after  due  advertisement.  In  the  case 
of  Nicholasville  Water  Co.  v.  Board  of  CouncUmen  of  the  City  of  Nicholas- 
vlUe,  18  Ey.  Law  Bep.,  692,  it  was  said:  **The  granting  of  the  franchise  by 
the  town  of  Nicholasville  to  the  Kentucky  Water  Heating  and  Illuminating 
Co.  in  June,  1892,  may  be  treated  as  void,  because  of  the  failure  of  the 
municipality  to  reoeive  bids  publicly  after  due  advertisement,  as  provided 
in  section  164  of  the  Constitution.  The  prohibitory  provision  of  that  instru- 
ment became  operative  upon  its  adoption.*' 
To  the  same  efEeot  Is  Keith  v.  Jackson,  109  Ky.,  486,  wherein  it  is  said: 
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"We  believe  that  it  is  mandatory  on  the  municipality  to  award  the  franohise- 
to  the  highest  ana  best  bidder."      This  being  true,  the  grant  of  the  fran- 
chise to  appellant  was  void,  his  assignment  carried  no  rights  to  appellee, 
and  the  dismissal  of  his  action  placed  him  in  no  worse  position  than  he  waa 
before.     (Maraman  y.  Ohio  Valley  Telephone  Co.,  26  Ey.  Law  Rep.,  784.) 
Judgment  affirmed. 


EVERSOLE  V.  EVERSOLE,  &o. 
(Filed  February  24«  1906— Not  to  be  reported.) 

1.  Sale  of  lands— Rescission  of  contract— Appellees  having  purchased  a. 
tract  of  land  from  appellant,  and  it  appearing  that  prior  to  this  sale  appel- 
lant had  sold  the  mineral  rights  in  the  land  to  Bright,  appellees  are  en- 
titled to  a  rescission  oi  the  contract  because  a  perfect  title  to  the  land  could 
not  be  conveyed  as  appellant  had  covenanted  to  do. 

2.  Notice— The  fact  that  the  deed  conveying  the  mineral  rights  had  beeD> 
recorded  does  not  alter  the  question,  because  if  the  case  turned  upon  that 
question  either  appellees  would  lose  or  Bright  would  lose,   and  in  either 
event  appellant  would  be  the  gainer,  and  it  would  be  violative  of  equity  to 
enter  a  decree  to  the  e£Fect  that  the  appellees  should  have  discovered  that., 
the  conveyance  to  Bright  had  been  made,  or  that  the  index  to  the  record, 
should  have  put  them  upon  notice,  and,  therefore,  adjudge  specific  perform- 
ance. 

Lewis  &  Calvert  for  appellant. 

Logan  St  Jeffries  for  appellees. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

In  1891  the  appellant  sold  the  appellees  a  tract  of  land  situated  on  Wooten- 
creek,  Leslie  county,  Kentucky,  and  executed  and  delivered  to  them  a  title 
bond  therefor,  by  the  terms  of  which  he  covenanted  to  convey  the  land  to 
them  by  deed  with  a  covenant  of  general  warranty.    A  note  was  executed, 
by  the  appellees  to  the  appellant  for  1389,  the  lialanceof  the  purchase  money. 
After  all  the  purchase  money  had  been  paid,  except  about  f  150,  the  appel- 
lees discovered  that  previous  to  their  purchase  the  appellant  had  conveyed ' 
to  Arthur  D.  Bright  all  the  coal,  gas,  salt  water,  oil  and  mineral  rights  of 
every  description  in,  upon  and  under  the  tract  of  land.    The  appellant  in- 
stituted the  action  upon  the  note  which  had  been  executed  by  the  appellees 
for  the  purchase  money,  less  the  sums  previously  paid  on  it.    Appellees  re- 
sisted the  payment  upon  the  grounds  that  the  appellant  could  not  comply- 
with  the  terms  of  his  title  bond,  because  he  had  previously  divested  himself 
of  certain   Interest  in   the  land  to  Bright.    The  court   refused   to  enforce 
specific  performance  of  the  contract,  but  decreed  a  rescission  upon  equitable 
terms.     The  deed  by  the  terms  of  which  the  mineral  rights,  etc.,  were  sold 
to  Bright  was  executed  by  W.  T.  Browning  and    wife  and  appellant  and  his 
wife,  and  was  duly  recorded,  but  the  index  book  made  it  appear  that  W.  T, 
Browning  and  wife  alone  were  the  grantors  in  tne  deed. 

It  is  earnestly  urged  by  counsel  for  the  appellant  that  the  index  should 
have  put  the  appellees  on  inquiry,  and,  therefore,  they  should  have  dlscov^ 
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ered  that  the  appellant  had  previously  divested  himself  or  the  title  to  the 
mineral  rights,  etc.,  in  the  tract  of  land  which  they  purchased,  and,  there- 
fore, it  is  insisted  that  the  contract  should  have  been  enforced.  If  the  case 
was  made  to  turn  upon  the  question  of  notice,  and  we  do  not  think  it  does, 
Bright  would  either  lose  the  interest  which  he  purchased  in  the  land  or  the 
appellees  would  do  so.  The  appellant  would  be  the  gainer  regardless  of 
which  of  the  others  might  lose.  So  the  proposition  is  that  the  appellant 
should  have  specific  performance  of  the  contract,  and  make  either  Bright  or 
the  appellees  sustain  the  loss  resulting  from  his  wrongful  act.  It  would  be 
violative  of  good  conscience  to  enter  a  decree  which  would  produce  such 
consequences.  If  there  was  a  question  between  appellees  and  Bright  as  to 
who  should  sustain  the  loss,  then  the  question  would  arise  which  is  so  ably 
discussed  by  counsel  for  appellant. 

The  appellant  covenanted  to  convey  the  land  to  the  appellees,  but  he  is 
unable  to  do  so.  The  appellees  can  not  be  compelled  to  accept  the  deed 
under  the  contract  when  the  appellant  had  divested  himself  of  the  title  to 
perhaps  the  most  valuable  Interest  in  the  land.  He  could  not  convey  a  per- 
fect title  to  the  land,  hence,  under  the  facts  of  this  case,  appellees  were  en- 
titled to  a  rescission  of  it. 

The  judgment  is  affirmed. 


GUTMAN,  &c.  V.  TURNER,  &c. 

(Filed  February  38,  1905— Not  to  be  reported.) 

Wills— Undue  influence— Incapacity— Anna  Maria  Scwher  owning  an  estate 
of  something  like  115.000  died,  leaving  it  all  to  a  daughter  except  fl60  each 
to  the  four  children  of  her  deceased  son,  and  llOO  to  their  mother.  The 
daughter  and  the  four  grandchildren  were  her  only  heirs  at  law.  The  paper 
was  admitted  to  probate,  but  upon  appeal  to  the  circuit  court  the  jury 
found  it  not  to  be  her  will.  The  son's  widow  and  children  had  nothing 
but  a  home  worth  about  $1,000,  and  it  not  fully  paid  for.  There  was  proof 
showing  the  testatrix  to  be  seventy-five  ye^rs  of  age :  that  she  was  childish  and 
had  to  be  looked  after  like  a  child ;  that  she  did  not  realize  what  was  going 
on  about  her,  and  was  not  deemed  by  her  family  as  competent  to  be  trusted 
on  the  street  some  time  before  her  death.  There  was  other  evidence  suffi- 
cient to  support  the  will,  but  the  question  was  for  the  jury.  There  was  no 
sufficient  reason  shown  for  giving  the  bulk  of  the  estate  to  the  daughter,  to 
the  exclusion  of  her  doad  son's  children,  and  there  being  no  error  in  the  ad- 
mission or  rejection  of  the  evidence  the  verdict  will  not  be  disturbed. 

James  P.  Tarvin  and  H.  D.  Gregory  for  appellants. 

Wm.  A.  Byrne  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Anna  Maria  Schwer  died  a  resident  of  Kenton  county  on  July  1,  1903, 
owning  an  estate  worth  $19,000  or  $15,000.  After  her  death  a  paper  purport- 
ing to  be  her  will  was  probated  in  the  Kenton  County  Court.  By  this  paper 
she  devised  to  the  four  children  of  her  deceased  son  $150  each  and  $100  to 
their  mother.  The  remainder  of  her  estate  she  devised  to  her  daughter, 
Elizabeth  Gutroan,  absolutely.    Her  daughter,  Elizabeth  Gutman,  and  the 
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tour  grandchildren  were  her  sole  heirs  at  law.  The  grandchildren  prose- 
•cuted  an  appeal  from  the  order  of  the  county  court  probating  the  will.  In 
the  circuit  court  the  case  was  beard  by  a  Jury,  who  found  the  paper  not  to 
be  her  will.  The  circuit  court  overruled  a  motion  for  a  new  trial  and  en- 
tered judgment  pursuant  to  the  verdict  of  the  jury,  and  the  propounders  of 
the  will  appeal. 

By  the  will  Joseph  F.  Gutman,  the   husband  of  Elizabeth  Gutman,  was 
made  executor  without  bond.    It  is  ineisted  for  appellants  that  there  was 
no  evidence  of  incapacity  or  undue  Influence,  and  that  on  all  the  evidence  a 
udgment  should  be  entered  probating  the  paper.    The  testatrix  was  sev- 
enty-five years  of  age.    The  will  was  made  on  February  26,  1902.    The  son 
died   in   the  year  1892,  leaving  his  widow  and  children  In  a  home  worth 
something  over  |J,000,  which  was  not  entirely  paid  for.    His  widow  had  no 
othei  means  except  her  earnings  from  sewing  and  such  help  as  her  father- 
in-law  gave  her.     The  old  gentleman  died  on  December  4,  1901,  and  by  his 
^ill  he  left  everything  to  his  wife.    Her  will  was  made  on  the  26th  of  Feb- 
■Tuary  following  his  death,  and  she  lived  about  eighteen  months  after  her 
will  was  made.    The  daughterin-law  testified  that  Mrs.  Schwer  was  weak- 
minded,  and  had  been  for  four  years  before  her  death ;  that  at  the  death  of 
her  husband  she  acted  like  she  had  a  house  full  of  company  and  did  ixci 
realize  that  anything  had  happened,  a;)d   that  Mrs.  Gutman   then  said  to 
her,  '*just  look  at  mother,  she  is  so  childish  I  have  to  tend  to  her  like  a 
t)aby,  she  does  not  realize  at  all  what  lias  liappened;"  that  at  this  time  t}ie. 
old  lady  was  looking  around  and  laugbiDg^  and  talking  to  the  people  who 
liad  come  in  to  the  burial  as  though  nothing  had  happened.    She  also- testi- 
fied to  similar  expressions  on  other  occasions  by  Mrs.  Gutman,  and  these 
were  proved  by  a  number  of  other  witnesses.    The  testimony  of  the  daugh- 
ter-in-law Is  sustained  by  her  children,  and  by  several  other  witnesses.    The 
grandchildren  lived  about  two  or  three  squares  from  the  old  lady.     Mrs. 
Gutman   li^^ed   next  door,  and   in   cold  weather   in   the  same  house.     She 
looked  after  her  mother,    and   they   substantially  constituted   one  family 
much  of  the  time.     The  old  lady  would  tell  the  grandchildren  not  to  come 
to  her  house;  that  Mrs.  Gutman  did  not  want  them  there.     She  would  go  to 
see  them  under  the  guise  of  going  to  church,  and  would  tell  them  that  she 
went  two  squares  out  of  her  way  so  that  Mrs.  Gutman  would  not  know 
that  she  had  come  to  see  them.     She  told  them  that  they  would  come  in  for 
their   father's  part  of  the  estate,    ^he   would  make   them   presents,   but 
charged  them   not  to  let  Mrs.  Gutman  know  of  it.    There  is  also  evidence 
that  she  said  in  speaking  of  the  estate,  that  one  must  have  peace  at  home, 
and  one  witness  testifies  to  a  conversation  between   Gutman  and  his  wife 
from  which  the  jury  were  warranted  in  inferring  that  they  were  discussing 
the  disposition  of  the  property  and  proposing  just  such  a  division  of  it  as 
was  made  by  the  will.    A  disinterested  witness  said  Mrs.  Gutman  used  to 
him  these  words:  **Mamma  Is  getting  awful  ugly;  I  can't  trust  her«alone  in 
the  bouse.    If  I  go  out  I  am  afraid  something  will  happen."    Another  said 
she  said  this:  **She  is  so  nervous;  she  is  getting  real  childish;  we  have  got 
to  watch  hei  all  the  time;  she  gets  up  in  the  night  and  wants  to  run  out." 
The  evidence  also  shows  that  the  old  lady  was  not  deemed  by  any  of  the 
family  competent  to  be  trusted  on  the  street  for  some  time  before  her  death* 


388  0.,  N.  0.  &  T.  p.  BY.  00.  V.  MABR8'  ADM^X. 

Appellants  proved  by  a  number  of  witneEBes,  who  knew  the  testatrix  aiitf 
had  more  or  less  buslDess  dealinga  with  her,  that  her  mind  waa  good,  and 
that  she  transacted  her  own  business,  and  was  fully  competent  to  make  a 
win.  They  also  proved  by  the  physician  who  attended  her  that  her  mind 
was  good  up  to  six  or  eight  weeks  of  her  death ;  that  after  this  she  suffered 
from  Bright*s  disease  and  senile  dementia.  The  evidence  was  sufficient  to 
Justify  a  finding  in  favor  of  the  will,  but  under  the  proof  the  question  waa 
for  the  jury.  No  sufficient  reason  is  shown  for  her  cutting  out  her  dead 
son's  children  and  giving  substantially  the  entire  estate  to  the  living  daugh- 
ter, who  was  plainly  in  much  more  comfortable  circumstances  than  they. 
We  think  there  was  sufficient  evidence  of  both  inoapacity  and.  undue  influ- 
ence to  submit  I3ie  question  to  the  Jury,  and  under  all  the  facts  we  see  na 
reason  for  disturbing  the  verdict  of  the  Jury.  There  was  no  error  in  th» 
admission  or  rejection  of  evidence.  In  fact  these  matters  are  not  com- 
plained of.  y 

Judgment  affirmed. 


CINCINNATI.  NEW  ORLEANS  &  TEXAS  PACIFIC  BY.  CO.  v. 

MABBS'  ADM'X. 

(Filed  February  28,  1906.) 

1.  Bail  roads— Trespasser  in  switchyard— Drunken— Lying  between  track» 
•^Knowledge  of  servants— Duty  of  servants— Liability  of  company— Whero 
defendant's  servants  in  charge  of  its  switchyard  saw  a  drunken  man  helped 
off  the  train,  and  shortly  thereafter  found  him  lying  in  a  drunken  stupor 
between  the  tracks  in  the  switchyard,  in  the  night  time,  from  whioh  they 

rftroused  him,  although  he  was  a  trespasser  they  owed  him  a  duty  to.  either 
safely  conduct  him  from  the  yard,  or  in  subsequently  moving  their  engine 
in  the  yard  to  keep  a  lookout  so  as  to  avoid  injuring  him,  and  in  such  case 
where  the  man  was  run  over  and  killed  in  moving  the  engine  in  the  yard^ 
in   an  action   by  his  administratrix  against  the  company  for  negligently 

.causing  his  death,  the  trial  court  properly  refused  to  give  the  Juiy  a  per- 
eipptory  instruction  to  find  for  the  defendant. 

John  Galvin  and  Thornton  &  Kerr  for  appellant. 

Matt  O'Doherty  and  Hunt  &  Hunt  for  appellee. 

Appeal  from  Fnyette  Circuit  Court.    *- 

Opinion  of  the  court  by  Judge  Barker. 

William  H.  Marrs,  a  resident  of  Lexington,  Ky.,  on  a  visit  to  Louisville,, 
became  intoxicated,  and  while  in  this  condition  his  friends  purchased  & 
ticket  for  him  over  the  Louisville  Southern  Railway  to  his  home,  put  him 
on  the  train,  and  gave  his  ticket  to  the  conductor.  When  the  train  arrived 
at  the  depot  in  Lexington  he  was  in  the  smoker,  asleep,  with  his  head  and 
arm  hanging  out  of  the  window.  One  of  the  brakemen  aroused  and  re- 
quired him  to  go  from  the  car  to  the  platform  of  the  station. 

The  Louisville  Southern  Railway  uses  the  depot  of  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Co.  at  Lexington.  Near  this  deiK>t  are 
the  private  switchyards  of  the  latter  corporation.  These  yards  are,  perhaps* 
more  than  a  half  mile  in  length,  and  co\ered  with  a  network  of  tracks  and 
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cwltohes,  there  beingi  prolMibly,  as  many  as  eighteen  or  twenty  separate 
tracks. 

The  train  on  which  Marrs  was  a  passenger  arrived  at  the  Lexington  depot 
•at  abont  10:40  p.  m.    Within  thirty  or  forty  minutes  after  the  drunken  pas« 
senger  left  the  car  he  was  found  by  the  yardmaster,  SaTage,  asleep  in  the 
-switchyard  between  tracks  Nos.  8  and  4.    Appellant's  switching  crew  with 
their  engin!?*  coming  along  at  this  time,  were  stopped  by  the  yardmaster, 
who  called  to  some  of  them  to  come  and  assist  him  in  arousing  the  sleeping 
man.    This  was  responded  to  by  James  H.  Joyce  and  John  Haney,  who  left 
•the  engine  and  went  to  where  Marrs  was  lying.    Joyce  shook  the  sleeping 
man,  who  looked  up,  and,  with  an  oath,  said:  '*Kid,  did  you  expect  to  find 
«  man  with  bis  head  cut  off P*'    To  which  Joyce  replied:   "No,  but  if  you 
lie  around  here  in  this  way  you  will  have  your  head  cut  off."    Whereupon 
Marrs  got  upon  his  feet,  "hitched  up  his  trousers,"  and  walked  off  in  the 
direction  of  the  Versailles  pike,  cursing,  as  he  went,  the  men  who  had  dis- 
tuibed  him.    The  switching  crew  then  went  to  their  supper  (a  midnight 
lunch),  and  returning  in  an  hour,  started  with  their  engine  along  one  of 
the  tracks  in  the  switchyard  for  the  purpose  of  getting  a  car  of  stock  which 
was  to  be  transferred  from  one  track  to  another.    The  engine  was  being 
backed,  with  several  of  the  crew  in  front  on  the  tender,  keeping  a  lookout 
for  the  car  of  stock  which  they  intended  to  shift.    While  proceeding  at  the 
vate  of  six  or  seven  miles  an  hour  the  engine  ran  over  Marrs,  who  had 
Again  fallen  asleep  (this  time  on  the  track),  inflicting  injuries  from  which 
he  in  a  few  days  died.    To  recover  damages  for  the  death  thus  occasioned 
this  action  was  instituted  by  the  administratrix  of  his   estate  against  both 
the  Louisville  Southern  Railway  and  appellant.    A  trial  resulted  in  a  per- 
emptory instruction  being  awarded  in  favor  of  the  Louisville  Southern  Rail- 
way, and  a  verdict  and  judgment  against  appellant  for  the  sum  of  14,600,  of 
which   it  now  complains.    Was  appellant  entitled  to  a  peremptory  instruc- 
tion f    This  is  the  substantial  question  presented  in  the  record. 

There  was  no  relation  of  passenger  and  carrier  between  Marrs  and  appel- 
lant, and,  therefore,  his  entrance  Into  the  private  switchyard  of  the  corpora- 
tion made  him  a  trespasser,  and  if  those  in  charge  ot  the  switch  engine  had 
Yun.it  over  him  when  he  was  first  found  in  the  yard,  then   undoubtedly 
appellant  would  have  been  entitled  to  a  peremptory  instruction  under  the 
evidence  as  adduced  on  the  trial,  because  he,  being  a  trespasser,  its  employes 
owed  him  no  duty   except  to  refrain,  after  his  peril  was  discovered,  from 
injuring  him,  if  this  could  be  done  by  the  exercise  of  ordinary  diligence. 
But  having  found  him  drunk   and  asleep  in   the  yard,  could   they   arouse  \ 
and  start  him  wandering  in  the  dark  through   the  network  of  switches  and    | 
tracks,  and  then  say,  when   they  afterwards  ran  over  hiui,  that  they  owed   j 
him  no  lookout  duty  because  he  was  a  trespasser?    We  can   not  sanction  so  / 
-cruel  and  inhuman  a  principle.    Both  Savage,  the  yardmaster,  and  Haney, 
the  foreman  of  the  switching  crew,  saw  Marrs  on  the  Louisville  Southern 
train  when  it  reached  the  depot,  and  knew  that  he  was  a  passenger  thereon, 
and  drunk.    When   they  saw  him   in   the  switchyard  asleep,   and  aroused 
him,  they  recognized  him  as  the  man  they  had  seen  on  the  train.    They''\ 
knew  he  was  still  iiitoxicated.  and   the  fact  that  within  so  short  a  time  he    i 
was  found  by  them  asleep  in  the  switchyard,  was  all  the  evidence  that  rea- 
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fiODQble  men  required  to  know  that,  owing  to  bis  conditioD,  be  was  unable 
to  take  care  of  himself,  and  mor^  tha^  probably  was  dazed  and  lost.  Under 
these  circumstances  it  was  theU:  diit^r.  either  to  see  him  safely  out  of  the- 
.  ^ard.'or,  in  default  of  this,. to  exercise  at  least  ordinary  care  to  avoid  in- 
>  juring  hlnv^n  moving  the.  switch  engiiie  about  where,  under  the  circum- 
Btance»y  it  was  reasonable  to  anjiiuipate  his  presence.  Haney  and  Savage, 
within  forty  minutes  before  they  fpund  Marrs  asleep  in  the  switchyard,  had 
seep  him  a'sleepon  the. train.  They  Ixad  seen  him  aroused  from  his  stupor 
by  the  brakeman  and  put  upqu  .tl^e  .platform,  and  when  they  found  him 
within  so  short  a  time  aft^r  ^bejng  .aroused  by  the  brakeman,  again  in  a 
Btupov  In  ttib  switctayarcl,  they  were  bound  to  know  that  his  ('■onditioii  was- 
Buoh  as'to  render  hlni  incapable  .oC  taking  care  of  himself;  and  this  being 
true,  aS'WB  have  before  said,  common  humanity  forbade  them  simply  to 
arouse  him  fW)m  where  they  found .  him  .asleep,  and  start  him  on  another 
walk,  Merely  to  sink  intp  a  to^ppr  in  .the  ^^rd  a  second  time.  Indeed  the- 
aotlon'of  these  meii  Was  a  ^ositivet.MJufy  to  the  deoodent,  for  as  he  lay 
between  :tpacks  Nob.  3  and  4,  he  was  then..ftt  least  safe  from  being  run  over. 
When-  they  aroused  him  from  this  position,  and  started  him  on  his  walk  la 
the  dark  through  the  yards,  they  subjected  him  to  the  perilbns  chance,  when 
again  overcome  by  the  liquor,  of  assuming  a  position  of  greater  danger  than 
he  was  occupying  at  first.  This  chance  subsequently  became  a  reality. 
When  the  unfortunate  man  was  overcome  a  second  time  in  the  y&rd,  he- 
went  to  sleep  on  one  of  the  tracli^s  instead  of  between  them.  Under  the  cir- 
cumstances the  switching  crew  should  have  done  either  more  or  less  thaD 
they  did,  so  far  as  the  safety  of  the  decedent  was  concerned. 

We  fully  concede  that  Marrs'  being  drunk  did  not  make  him  any  the  less 
a  trespasser  when  he  first  went  into  the  yard  of  the  corporation,  and  his  in- 
toxication added  no  new  duty  from  it  to  him  then.  But  when  its  servanta 
actually  discovered  him,  trespasser  though  he  was,  they  owed  him  the  duty 
to  refrain  from  injuring  him,  and  this  duty  was  as  comprehensive  as  the 
helplessness  of  his  condition  demanded  to  insure  his  safety  from  injury  by 
them.  The  fact  that  hie  senses  were  overcome  by  liquor  was  demonstrated 
by  what  the  servants  of  the  corporation  actually  knew  at  the  time  they 
found  him  in  the  yard.  It  was  no  longer  a  question  of  surmise,  but  one  of 
positive  knowledge;  that  he  was  not  a  tramp  awaiting  an  opportunity  to 
steal  a  ride  they  knew  from  the  fact  that  they  bad  seen  him  arrive  in  IjOx- 
ington  as  a  passenger  on  the  Louisville  Southern  train,  and  we  think  we 
have  a  right  to  assume,  from  all  the  evidence  In  the  case  concerning  Mam, 
that  his  appearance  indicated  him  to  be  what  he  really  was,  an  unfortunate 
'"  man  on  a  spree.  The  servants  of  the  corporation,  afcer  finding  him  in  the 
yard,  could  not  shut  their  eyes  and  close  their  faculties  to  what  must  have 
been  apparent  to  the  most  casual  observer,  and  say  that,  under  the  circum- 
stances surrounding  Marrs,  they  owed  him  no  duty^  and  could  after  that 
treat  him  as  a  trespasser;  they  knew  he  was  intoZttated  and  in  the  yard, 
and  having  seen  him  twice  before  within  an  hour  in  a  drunken  stupor,  they 
bad  no  right  to  assume  that,  when  left  to  himself,  he  would  not  again  sink 
into  a  torpor  as  be  had  done  twice  before. 

This  case  comes  within  the  principle  of  Fagg  v.  Louisville  &  Naahyllle  R. 
B.  Co.,  Ill  Ky.,  80.    In  that  case  the  employes  of  the  railroad  knew  a 
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drunken  mnn  had  entered  a  deep  cut  ttarongb  which,  a  train  was  soon  ex- 
pected. They  knew  that  if  this  train  passed  while  he  was  in  the  cut  his 
life  would  be  in  peril.  With  this  knowledge,  they  permitted  the  train  to 
run  into  the  out  without  informing  those  In  charge  of  the  perilous  position 
of  the  iinfortunate  man.  He  was  killed,  and  we  held  the  corporation  re- 
sponsible. The  principle  in  that  case  is  identical  with  that  at  bar,  although 
the  facts  on  the  surface  are  somewhat  variant.  The  servants  of,  appellant 
knew  that  Mans  was  in  the  yard  in  a  drunken  condition;  they  had  seen 
him  asleep  in  a  stupor;  they  were  bound  to  know  that  the  chances  were 
that  as  soon  as  the  stimulus  of  thi^ir  presence  was  lemoved  he  would  again 
succumb  to  the  benumbing  influence  of  the  liquor  with  which  lie  was  in- 
toxicated. This  being  true,  they  owed  him  one  of  two  alternative  duties, 
either  to  see  him  safely  out  of  the  yard,  which  common  humanity  required, 
or,  failing  in  tills,!  to  watch  out  for  him  as  the  engine  was  moved  about  in 
the  corporation's  business. 

The  case  of  Brown's  Adm'r  v.  Louisville  &  Nashville  R.  R.  Co.,  103  Ky., 
211,  does  not  support  appellant.  In  that  case  the  servants  of  the  corpora- 
tion had  no  right  to  suppose,  after  the  drunken  passenger  was  removed  from 
the  train  at  London,-  he  would  seek  the  railroad  track  as  a  bed.  In  this 
case  the  employes  of  appellant  knew  that  Marrs  was  likely  to  do  this,  for 
they  had  just  aroused  him  up  from  such  a  position.  Nor  is  the  case  of  Rail- 
road V.  Boswell's  Adm'r,  82  Va.  R.,  933,  authority  in  favor  of  appellant's 
claim  to  a  peremptory  Instruction.  In  that  case  the  track-walker  found 
the  trespasser  lying  on  the  railroad  track.  He  accosted  him,  whereupon 
the  man  aroused  up  on  his  elbow,  and  apparently  assented,  when  told  to 
get  off  the  track,  as  a  train  would  presently  be  coming  along.  The  corpora- 
tibu's  servant  did  not  know  that  the  trespasser  was  drunk,  or  in  any  other 
way  physically  incapacitated,  the  court  on  this  point  stating:  "There  was 
nothing  in  the  conduct  of  Boswell  which  could  lead  Harrison  to  suspect  that 
he  was  drunk  or  physically  disabled.  When  accosted  by  Harrison,  and  told 
that  he  must  get  up  and  get  off  the  track;  that  the  train  was  coming  pres- 
ently, he,  Bcswell,  got  partly  up,  leaned  on  his  elbow  and  assented  to  the 
suggestion  in  such  a  manner  as  to  convince  Harrison  that  he  understood 
him;  and,  under  these  circumstances,  Harrison  had  the  right  to  presume 
that  Boswell  would  take  such  measures  to  protect  himself  from  danger  as 
reasonable  persons  would  be  sure  to  take  under  such  circumstances." 

In  the  case  at  bar  appellant's  servants  knew  Biarrs  was  drunk,  and  the 
circumstances  surrounding  him  were  such  as  would  lead  any  reasonably 
prudent  person  to  believe  that  he  was  incapable  of  caring  for  himself. 

Under  these  circumstances  we  think  they,  after  having  discovered  his 
perilous  condition,  owed  him  the  duty  of  refraining  from  injuring  him  by 
exercising  the  care  for  his  safety  which  we  have  indicated.  The  trial  court 
correctly  overruled  appellant's  motion  for  a  peremptory  instruction,  and  the 
instructions  given  were  as  favorable  to  the  corporation  as  it  merited. 

Perceiving  no  error  in  the  record  prejudicial  to  appellant's  substantial 
rights  the  judgment  is  affirmed. 


) 
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UNITED  STATES   FIDELITY  AND   GUARANTY  CO.  v.  BLACKLEY* 

HURST  &  CO. 

(Filed  February  88,  1906— Not  to  be  reported.) 

Appeals— Practice— It  is  elementary  that  on  a  second  appeal  the  opinion 

t)n  the  first  appeal  mnst  be  treated  as  the  law  of  the  case,  and  all  questions 

which  were  then  properly  before  court  are  as  conclusi'vely  settled  as  if  each 

were  specifically  referred  to  in  the  opinion.    The  pleadings  upon  the  second 

'trial  being  the  same  as  the  first  and  the  evidence  substantially  the  same,  the 

sflnding  of  the  jury  will  not  be  disturbed. 

Bodley,  Baskin  &  Flezner  for  appellant. 

Dodd  Ss  Dodd  for  appellees. 

Appeal  from   Jefferson   Circuit   Court,  Common   Pleas  Branch,  Second 
(Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  facts  of  this  case  are  fully  stated  in  the  opiaion  rendered  on  the  former 
appeal.    (United  States  Fidelity  and  Guaranty   Co.  v.  Blackley,   Hurst  & 
Co.,  S5  Ky.  Law  Rep.,  1371.)    In  reversing  the  judgment  which  had  then 
Jbeen  rendered  in  favor  of  appellees  this  court,  in  concluding  its  opinion  and 
stating  the  reasons  for  the  reversal,  said:  "Whether  appellee  used  ordinary 
••care  to  post  himself  as  to  the  condition  of  Barnett's  accounts   before  he 
.ouade  the  statement  to  appellant  was  a  question  for  the  jury.    For  the  same 
^reason   we  think   the  jury,   under  proper  instructions,  should  have   been 
wallowed  to  determine  whether  the  plaintiff  prior  to  the  execution   of  the 
bond  knew  that  Barnett  was  engaged  in  any  gambling  or  speculative  busi- 
ness, would  have  materially  enhanced  the  hazard  of  the  risk  assumed  by  ap- 
pellant." 

On  the  return  of  the  case  to  the  circuit  court  it  was  tried  again,  and  there 
was  again  a  verdict  and  judgment  for  the  plaintiffs.     The  defendant  again 
appeals,  insisting  that  the  court  should  have  peremptorily  instructed  the 
jury,  to  find  for  the  defendant;  that  the  court  did  not  properly  instruct  the 
.jury  and  that  the  court  excluded  proper  evidence  offered  by  it.    It  is  ele- 
.mentary  that  on  the  second  appeal  the  opinion  on  the  first  appeal  must  be 
■treated  as  the  law  of  the  case,  and  all  que&tions  which  were  then  presented 
and  properly  before  the  court  are  as  conclusively  settled,  though  not  referred 
;to  in  the  opinion,  as  if  each  was  specifically  mentioned  and  considered.    The 
^pleadings  on  the  second  trial  are  the  same  as  on  the  first.    The  evidence  is 
not  substantially  different.    It  is  insisted   that  a  peremptory   instruction 
•should  have  been  given  because  C.  M.  Barnett,  with  the  knowledge  of  the 
plaintiff,  was  engaged  in  buying  tobacco,  and   this  was  not  disclosed  by  the 
plaintiffs  in   their  answers  to  the  questions  asked  by  the  defendant  at  the 
time  of  the  application  for  the  bond.    This  precise  question  was  presented 
by  the  record  on  the  former  appeal,  and  the  court  in  deciding  what  instruc- 
'tions  should  be  given  the  jury  in  effect  determined  that  a  peremptory  in- 
struction should  not  be  given. 

The  court  on  the  second  trial  instructed  the  jury  pursuant  to  the  opinion 

•of  this  court  above  quoted.    The  error  in  the  instructions  now  relied  on  is 

that  the  court  did  not  instruct  the  jury  that  they  should  find  for  the  defend- 

-ant  if  Barnett  was  engaged  in  the  tobacco  business,  and  the  defendants  knew 
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It  at  the  time  they  made  the  answers  refemd  to.  Instruotion  6,  which  was 
asked  on  the  former  trial  and  refused,  presented  this  idea,  and  in  reversing 
the  case  this  court  not  only  did  not  bold  that  the  instruction  should  have 
been  given,  but  the  principles  set  out  in  the  opinion  were  to  the  effect  that 
it  ought  not  to  have  been  given.  The  evidence  which  it  is  complained  that 
the  court  improperly  rejected,  consisted  of  proof  offered  to  be  made  by 
Thomas  S.  Dugan,  to  the  effect  that  if  the  facts  had  appeared  in  the  em- 
ployer's statement,  as  shewn  by  the  proof,  he  would  not  have  accepted  the 
application.  But  the  proof  showed  that  the  application  did  not  pass  through 
his  hands,  and  that  he  had  nothing  to  do  with  the  acceptance  of  the  appli- 
•cation.  His  statement  as  to  what  he  would  have  done  if  he  had  known  the 
facts  was  the  mere  expression  of  his  opinion,  and  had  no  connection  with  the 
action  which  the  company  took.  There  have  been  two  verdicts  for  the 
plaintiffs,  and  under  all  the  evidence  we  are  unwilling  to  disturb  the  finding 
of  the  jury. 
Judgment  afSrmed. 


AMERICAN   BONDINQ    GO.  OF.  BALTIMORE  v.  FIRST   NATIONAL 

BANK  OF  COVINGTON,  &o. 

(Filed  March  1,  1906— Not  to  be  reported.) 

Subrogation— Sureties— Thifl  being  an  action  to  recover  of  appellee  bank 
the  amount  that  the  agent  of  an  Ice  company  had  procured  from  the  bank 
by  fraudulent  means,  whiuh  amount  appellant  was  compelled  to  pay,  a  de- 
murrer to  the  petition  was  properly  sustained.  Appellant  for  a  valuable 
oonslderation  had  guaranteed  the  fidelity  and  honesty  of  the  agent,  and  it  is 
not  entitled  to  be  subrogated  to  the  rights  of  the  ice  company  as  against  the 
bank. 

F.  M.  Tracy  for  appellant. 

S.  D.  Rouse  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  case  grew  out  of  the  case  of  the  Champion  Joe  Mnnufacturinfii  and 
Cold  Storage  Co.  v.  American  Bonding  and  Trust  Co.,  S6  Ky.  Law  Rep., 
S39.  Upon  a  return  of  that  case  to  the  lower  court  a  judgment  was  ren- 
dered in  favor  of  the  ice  company  against  the  bonding  company  for  $600, 
the  amount  lost  by  the  conduct  of  the  agent  who  had  been  guaranteed  by 
the  bonding  company.  Upon  the  payment *of  the  judgment  the  bonding 
company  (appellant)  then  brought  this  suit  against  the  bank,  the  appellee, 
for  the  amoiint  which  it  Is  claimed  Weitkamp,  the  agent,  succeeded  in  ap- 
propriating by  means  of  raised  checks.  The  appellant  sues  the  ice  company 
with  the  bank,  and  seeks  to  be  subrogated  to  fhe  rights  of  the  ice  company 
as  against  the  bank. 

A  demurrer  to  appellant's  petition  was  interposed,  which  was  sustained, 
and  the  petition  was  dismissed,  from  which  judgment  this  appeal  is  prose- 
cuted. We  deem  it  unnecessary  to  pass  upon  the  question  as  to  the  liability 
of  the  bank  to  the  ice  company  for  the  amount  lost  by  reason  of  the  fraudu* 
lent  conduct  of  Weitkamp,  the  agent  of  the  ice  company,  as  we  think  the 
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aotion  of  the  lower  court  in  sustaining  the  demurrer  was  correct  upon 
another  principle.  It  appears  that  the  appellant,  for  a  valuable  considera- 
tion, had  guaranteed  the  fidelity  and  honesty  of  the  agent,  Weitkamp;  In 
other  words,  had  become  his  surety  and  had  agreed,  for  this  consideration, 
to  pay  any  losses  sustained  by  reason  of  the  dishonesty  of  Weitkamp.  In 
view  of  these  facts,  we  can  not  understand  upon  what  principle  of  equity 
the  appellant  here  is  entitled  to  be  subrogated. 

In  the  case  of  Stewart  v.  Commonwealth,  &o.,  104  Ey.,  489,  the  accommo- 
dation sureties -of  a  clerk,  who  had  been  compelled  to  refund  to  the  State 
money  fraudulently  collected  of  it  by  reason  of  the  fraudulent  act  and  forged 
oertificates  of  the  clerk,  sought  to  recover  of  one  Stewart,  the  person  who 
bad  received  the  money  from  the  State  as  the  assignee  of  the  clerk.  They 
olaimed  that  as  the  Commonwealth  had  a  cause  against  Stewart  for  the 
money  wrongfully  paid  him  on  these  forged  certificates,  and  as  they  had 
been  compelled  to  pay  this  money  to  the  State,  that  they  should  be  subro- 
gated to  the  right  of  the  Commonwealth  as  against  Stewart.  The  court 
held  that  they  had  no  such  right.  The  principles  enunciated  in  this  case 
settle  the  one  at  bar. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 

Wfiole  court  sitting. 


CUMBERLAND  TELEPHONE  AND  TELEGRAPH  CO.,  &o.  v.  AV- 

KITT,  &c. 

(Filed  March  1.  1905.) 

Land— Right  of  way  to  turnpike  company— Erecting  telephone  line  thereon 
— Compensation  to  original  owner— Additional  servitude— Public  purpose — 
Where  a  right  of  way  has  been  granted  by  a  land  owner  for  the  building  of 
a  turnpike  thereon,  an  agreement  by  the  turnpike  company  to  allow  tele- 
phone poles  and  wires  to  be  erected  thereon  being  for  a  public  purpose,  is 
not  an  additional  servitude  on  the  land,  for  which  the  original  owner  can 
maintain  an  injunction  or  recover  coiupensation  from  the  telephone  com- 
pany. 

Fairleigh,  Straus  &  Fairleigh  and  John  McChord  for  appellants. 

Sam*l  Avrltt  for  appellees. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  Lebanon  and  Bcadfords^ille  Turnpike  Co.  in  the  year  1866  built  a 
turnpike  road  from  Lebanon  to  Bradfordsville.  For  the  distance  of  about 
half  a  mile  the  pike  was  constructed  through  the  farm  of  John  Avritt. 
From  the  time  the  road  was  built  it  was  used  as  a  toll  road  until  a  few 
years  before  this  suit  was  brought,  when  It  was  bought  by  Marion  county 
and  became  a  free  public  highway.  Before  the  sale  to  the  county,  however, 
in  July,  1896,  the  Lebanon,  Louisville  and  Lexington  Telephone  Co.  was 
given  the  right  to  build  and  maintain  a  telephone  line  by  the  turnpike  oom- 
pany  over  the  turnpike  right'of  way  from  Lebanon  to  Bradfordsville.  Under 
this  grant  the  telephone  company  In  the  summer  of  1896  built  a  telephone 
line  from  Lebanon  to  Bradfordsville  on  the  turnpike  right  of  way,  and  after 
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that  operated  the  line, ^furnlshinff  telephone  service  lietween  those  points. 
The  Cumberland  Telephone  and  Telegraph  Co.  snoceeded  to  the  rights  of^ 
the  Lebanon,  Louisville  and  Lexington  Telephone  Co. 

In  the  year  1894,  or  the  year,  before  the  telephone  line  was  built,  John 
Avritt  died  and  the  farm  descended  to  his  widow  and  children.  Two  of  his 
children  finally  purchased  the  interest  of  the  others,  and  on  April  27,  1903^ 
filed  this  suit,  alleging  that  the  telephone  company  had  entered  upon  their 
lands  against  their  consent,  and  built  and  maintained  a  telephone  line< 
thereon  against  their  wishes,  and  within  a  short  time  before  the  filing  of 
the  petition,  against  their  protest,  had  entered  upon  their  lands  and  stretched 
an  additional  wire,  and  unless  prevented  by  the  court  would  enter  upon 
their  lands,  set  additional  poles  and  string  additional  wires.  They  prayed 
that  the  defendants  be  enjoined  from  doing  these  things,  and  that  they  be 
compelled  to  remove  the  old  line  erected  in  the  year  18S)6.  The  defendant  a 
pleaded  the  facts  above  stated,  alleging  that  the  telephone  line  was  built  on 
the  right  of  way  of  the  turnpike  company  which  had  been  grantt^d  it  by 
John  Avritt.  They  also  pleaded  that  the  plaintiffs  were  residing  on  the 
land  and  knew  that  the  telephone  line  was  being  built,  but  made  no  objec> 
tion  to  the  building  of  the  line  in  1896,  and  that  a  considerable  sum  ol 
money  had  been  spent  in  building  the  line  by  the  defendants  on  the  idea, 
that  the  plaintiffs  acquiesced  in  their  right  to  build  the  telephone  line.  On, 
final  hearing  tlie  circuit  court  entered  a  judgment  in  favor  of  the  plaintiffs, 
granting  them  an  injunction  as  prayed  in  their  petition,  and  the  defendants 
appeal.  The  only  question  we  deem  it  necessary  to  consider  on  the  ap- 
peal is  whether  a  telephone  line  upon  a  public  highway  is  an  additional 
servitude  which  gives  the  original  owner  of  the  land,  or  those  claiming 
under  him,  a  cause  of  action. 

In  Lexington  &  Ohio  Railroad  Co.  v.  Applegate,  8  Dana,  289,  it  was  held 
by  this  court  that  a  steam  railroad  on  a  public  highway  is  not  an  additional' 
servitude  for  which   the  original  owner  of  the  land  may  bring  an  action. 
In  Louisville  Bagging  Manufacturing  Co.  v.  Central   Passenger  Railway 
Co.,  96  Ky.,  60,  it  was  decided  that  an  electric  street  railway  on  the  streets 
of  a  city  is  not  an  additional  servitude,  and  in  Georgetown  and  Lexingtons 
Traction  Co.  v.  Mulholland,  26  Ky.  Law  Rep.,  678,  the  same  rule  was  ap- 
plied to  electric  railroad  running  on  country  highways.     (Ashland  &  Cat-, 
lettsburg  Street  Railway  Co.  v.  Faulkner.  21  Ky.  Law  Rep.,  151.) 

We  are  unable  to  distinguish  a  telephone  line  from  a  steam  railway  or  an^ 
electric  railway  on  the  public  highway.  The  telephone  line  is  certainly  a. 
much  less  seiious  burden  than  either  of  these.  It  in  no  way  interferes  with, 
the  use  of  the  property  as  a  public  highway.  The  use  of  the  land  by  the  tele- 
phone company  is  no  less  a  public  service  than  the  use  of  it  by  a  railroad  com-, 
pany.  The  telephone  takes  the  place  of  the  private  messenger.  The  trans- . 
mission  of  messages  by  telephone  is  a  business  of  a  public  character  which, 
is  conducted  under  public  control  in  the  same  manner  as  the  carriage  of - 
persons  or  property.  The  easement  of  the  public  is  not  limited  to  the  par-, 
tioular  methods  of  use  in  vogue  when  the  easement  is  acquired,  but  includes, 
improved  methods  which  the  progress  of  society  finds  necessary  for  business 
The  public  easement  in  a  highway  is  not  confined  to  the  transportation  of* 
persons  or  things  in  vehicles.    The  streets  of  a  city  may  be  used  for  con^ 
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^truotlDg  sewers  and  laying  gas  or  water  malDS  and  the  like  for  the  public 
tise.  There  is  no  sound  distinction  between  nrban  and  rural  highways  as 
to  the  purposes  for  which  they  may  be  used.  Public  highways  are  designed 
•s  avenues  of  communication,  and  a  telephone  line  along  a  country  road  is 
tio  more  <^n  additional  servitude  than  a  telephone  line  along  a  railroad  right 
of  way.  No  use  of  the  highway  can  be  made  which  practically  subverts  its 
use  by  the  public  in  the  ordinary  way,  nor  may  it  be  used  for  any  purpose 
€iot  public.  The  wires  of  a  telephone  company  are  no  less  immovable  than 
the  rails  of  the  railroad,  and  they  are  no  more  a  burden  to  the  adjoining 
property  than  the  rails.  The  great  weight  of  authority  is  to  the  effect  that 
«  telephone  line  on  a  public  highway  Is  not  an  additional  servitude  in  those 
•State  maintaining  the  Kentucky  rule  that  a  railway  is  not  an  additional 
servitude.  (Pierce  v.  Drew,  49  Am.  Bep.,  7;  Julia  Building  Association  v. 
Bell  Telephone  Co.,  67  Am.  Bep.,  896:  Magee  v.  Overshiner,  40  L.  B.  A., 
"870;  Garter  v.  Northwestern  Telephone  Exchange  Co.,  38  L.  B.  A.,  810; 
Herschfield  v.  Bocky  Mountain  Bell  Telephone  Co.,  18  Mont.,  108;  Southern 
Sell  Telephone  Co.  v.  Frances,  100  Ala. ,  884 ;  Kirby  v.  Citizens  Telephone 
Co.,  South  Dakota,  07  Northwestern  Bep.,  8;  Irwin  v.  Great  Soathem  Tele- 
phone Co. ,  87  La. ,  68. ) 

The  case  of  Ward  v.  Triple  State  Natural  Qas  and  Oil  Co.,  25  Ky.  Law 
Hep.,  116,  is  not  in  conflict  with  these  views.  The  highway  may  be  used 
for  public,  but  not  for  private  purposes.  In  that  case,  so  far  as  appears,  the 
"Company  rendered  no  public  service.  The  highway  can  not  be  used  for  a 
pipe  line  by  a  corporation  performing  no  public  service  and  operating  the 
pipe  line  only  for  Ite  private  purposes.  Such  use  of  the  highway  is  not 
within  the  purposes  of  the  grant.  We,  therefore,  conclude  that  the  plain- 
tiffs failed  to  make  out  a  cause  of  action,  and  that  their  petition  should  have 
been  dismissed. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi- 
>oated. 


MINNIABD  V.  COMMONWEALTH. 

(Filed  March  1,  1905— Not  to  be  reported.) 

Criminal  law— Beginning  of  trial— Application  for  change  of  venue — 
"Where  a  petition  acoouiponied  by  the  necessary  affidavits  were  tendeied  and 
motion  entered  for  change  of  venue  before  the  jury  was  sworn,  it  was  error 
to  overrule  the  motion  on  the  ground  that  it  came  too  late  because  the 
preparation  for  trial  had  been  begun.  The  trial  had  not  begun  until  the 
jury  was  sworn,  and,  moreover,  the  state  of  facts  presented  authorized  the 
t)hange  of  venue,  and  until  they  were  controverted  the  court  did  not  have 
the  discretion  to  refuse  the  application. 

B.  B.  Golden,  John  B.  Minninrd,  C.  M.  Hoin  and  Chas.  )¥ooten  for  appel- 
lant. 

N.  B.  Hays  and  Chas.  W.  Morris  for  appellee.  ' 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

The  only  question  deemed  necessary  to  be  decided  on  this  appeal  is  the 
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action  of  the  circuit  court  iD  refusing  to  consider  or  pass  upon  ap])ellant'fr 
petition  for  a  change  of  venue.  Appellant  was  put  upon  his  trial  two  dajn^ 
after  the  return  of  the  indictment  a^ainet  him.  His  application  for  a  con- 
tinuance was  refused,  and  the  selection  of  the  jury  completed.  His  counsel 
stated  that  they  intended  applying  for  a  change  of  the  venue  of  the  case,  hut 
that  owing  to  the  great  prestige  of  the  family  of  the  prosecution  in  that 
community,  and  owing  to  the  odium  attending  defendant  therein,  he  foundi 
it  difficult  to  find  the  persons  who  would  voluntarily  make  the  requisiti> 
affldavittf,  although  many  citizens  had  expressed  themselves  as  being  of  tbe^ 
opinion  he  could  not  get  a  fair  and  impartial  trial  in  that  county  at  that  time ; 
hut  that,  owing  to  the  very  great  domination  of  the  prosecution  which  was. 
the  basis  of  the  application,  they  were  unwilling  to  appear  as  voluntarily 
siding  with  appellant  in  the  matter.  The  jury  was  not  sworn  till  the  fol- 
lowing morning.  Notice  was  given  the  Commonwealth  attorney  of  the  ap- 
plication for  the  change  of  venue,  and  on  the  following  morning,  before  tha 
plea  of  the  defendant  had  been  entered  or  the  jury  sworn,  a  petition,  accom-^ 
pan  led  by  sufficient  affidavits,  was  tendered  to  the  court,  and  the  motion 
entered.  The  court  refused  to  permit  the  petition  or  affidavits  to  be  filed^ 
and  refused  to  entertain  the  motion  because,  as  the  order  says,  it  came  toa 
late;  that  an  application  for  continuance  had  been  overruled  and  the  prep-^ 
aration  for  the  trial  had  been  begun. 

We  are  of  opinion  this  ruling  was  error.  The  trial  had  not  begun  till  th» 
jury  was  sworn.  If  the  state  of  affairs  existed,  as  shown  in  the  petition 
and  affidavits,  it  was  evident  that  the  application  for  change  of  venue  oughtt. 
to  have  been  granted,  and  until  they  were  oontroverted  the  court  had  Jiol 
the  discretion  to  refuse  the  application.  (Qreer  v.  Commonwealth,  S3  Ky. 
Law  Rep.,  489,  111  Ey.,  94.) 

The  judgment  of  conviction  is  reversed  and  cause  remanded  for  a  new- 
trial  under  proceedings  not  inconsistent  herewith. 


RUTHERFORD  v.  ILLINOIS  CENTRAL  R.  R.  CO..  &c. 

(Filed  March  1,  1905. ) 

1.  Joint  action— Concurring  negligence— Separable  causes- Petition  for> 
removal— Conclusion  of  pleader— Where  a  joint  action  for  personal  injuriea 
was  filed  against  a  foreign  corporation  and  three  of  its  resident  employes,, 
alleging  that  the  injuries  were  caused  by  the  joint  and  concurring  negli- 
gence of  the  company  and  its  oodefendants,  as  its  agents  and  employes,  liv 
the  operation  of  a  railroad  train,  nn  which  plaintiff  was  a  passenger,  a  peti- 
tion by  the  corporation  for  removal  of  the  cause  to  the  United  States  Circuit 
Court,  which  alleges  that  its  codefendants  were  joined  with  it,  for  the  sole 
and  fraudulent  purpose  of  preventing  a  removal  of  the  action  from  the  State, 
court,  and  that  all  the  statements  in  the  petition  as  to  such  codefendanta 
are  untrue,  amounts  to  nothing  more  than  a  conclusion  of  the  pleader,  and 
does  not  state  a  single  fact  from  which  the  court  might  determine  that  the 
cause  of  action  is  separable. 

2.  Juiisdictional  facts— In  a  petition  by  a  nonresident  defendant,  sued 
jointly  with  resident  defendants,  for  the  removal  of  the  action  from  the> 
State  court  to  the  United  States  Circuit  Court,  a  denial  therein  of  the^ 
alleged  negligence  of  its  codefendants,  and  an  allegation  of  the  purpose  o^ 
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the  plaiDtifiF  in  Joining  its  agents  and  seryantfi  ai  defendants  with  it,  was 
tor  the  fraudulent  and  wrongful  purpose  of  defeating  the  jurisdiction  of  the 

United  States  Circuit  Court,  are  conclusions  of  the  pleader,  and  do  not  state 

a  single  jurisdictional  fact. 
8.  Wrongdoers— Liability— Joint  and  several— It  is  a  well-established  rule 

that  for  an  injury  inflicted  by  two  or  more  wrongdoers  an  action  may  be 

maintained  against  one  or  all  of  them.    The  liability  is  joint  and  several, 
^^nd  the  injured  party  can  elect  whether  he  will  proceed  against  one  or  all 

of  them. 

Lee  &  Hester  for  appellant. 

Bobbins  &  Thomas  and  Trabue,  Doolan  &  Opz  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant,  Sallie  A.  Rutherford,  filed  her  petition  in  the  Graves  Cir- 
>cult  Court  against  the  appellee,  Illinois  Central  Railroad  Co.,  and  Qeorge 
F  Mulliniz,  Tom  Hudson,  Tom  Caulder  and  C.  H.  Hendrix,  In  which  she 
'Alleged  in  substance  that  on  or  about  the  15th  day  of  July,  1004,  she  bought 
«  ticket  and  took  passage  on  one  of  appellee's  trains  at  Fulton,  E3.,  for  her 
home  at  Mayfleld,  Ky. ;  that  she  was  a  passenger  upon  this  train  and  was 
-entitled  to  be  conveyed  to  her  home  with  care  and  safety;  that  appellee  had 
its  codefendants,  Mullnix,  Hudson,  Caulder  and  Hendrlz,  its  agents,  ser- 
vants and  employes,  in  charge  of  this  train,  and  that  they  so  negligently 
managed  and  operated  it  as  to  cause  the  coach  in  which  she  was  riding  to 
be  suddenly  and  unnecessarily  jerked  and  bumped,  and  this  was  done  in 
such  a  violent  and  reckless  manner  that  it  threw  her  violently  against  a 
'«eat  and  other  objects  in  the  coach,  thereby  injuring  her,  both  externally 
•nnd  internally,  wounding  and  bruising  her  so  that  her  health  has  been  per- 
manently impaired,  for  which  she  prayed  judgment  for  $5,000  against  all  of 
the  defendants. 

All  the  defendants  were  duly  served  with  process.  The  appellee  appeared 
within  the  propef  time,  and  filed  its  petition  and  a  bond,  and  sought  a  re- 
moval of  the  action  to  the  U.  S.  Circuit  Court.  This  petition,  omitting  the 
lormal  parts,  is  as  follows:  "Your  petitioner  further  alleges  and  shows  that 
the  cause  of  action  attempted  to  be  set  up  in  the  plaintiff's  petition  agninst 
it  and  the  other  defendants  Is  separable,  and  is  wholly  a  controversy  between 
xjiti/ens  of  different  States,  viz.,  the  plaintiff,  Sallie  A.  Rutherford,  a  citi- 
zen and  resident  of  the  Commonwealth  of  Kentucky,  and  your  petitioner, 
the  Illinois  Central  Railroad  Co.,  a  citizen  and  resident  of  the  State  of 
Illinois,  your  petitioner  further  alleges  and  shows  that  the  allegations  in 
the  plaintifi's  petition,  that  she  received  injuries  which  were  the  result  of 
Any  negligence  on  the  part  of  the  defendants,  Qeorge  F.  Mulllnix,  Tom 
Hudson,  Tom  Caulder  and  C.  H.  Hendrix,  by  reason  of  either  of  them  mov- 
ing said  train  or  coach  in  which  plaintiff  was  a  passenger,  suddenly  or 
roughly,  or  that  the  train  or  coach  was  so  operated  by  either  of  them,  by 
negligently  pushing,  pulling,  striking,  jarring  or  jerking  the  car  and  coach 
In  which  she  was  a  passenger,  with  such  suddenness  and  violence  and  in 
euch  reckless  manner  that  it  threw  hei  down  violently,  were  and  are  wholly 
untrue;  and  she  received  no  injury  which  was  the  result  of  any  negligence 


BUTHEBFOBD  V.  I.  G.  B.  B.  00.,  &0.        399 

or  oarelessDesa  od  tbe  part  of  either  of  your  petitioner's  oodefendantfi;  and 
the  plaintiff,  at  tbe  time  this  action  was  instituted,  knew,  or  had  good  rea- 
son to  believe,  that  the  allegations  of  her  petition,  to  the  effect  that  her  in- 
juries were  the  result  of  negligenoe  on  the  part  of  your  petitioner's  code- 
fendants,  or  either  of  them,  were  wholly  untrue;  and  it  says  that  the 
defendants,  George  F.  Mullinlz,  Tom  Hudson,  Tom  Caulder  and  C,  H. 
Hendriz,  were  joined  as  defendants  in  this  aotion  for  the,  sole  and  fraudu- 
lent  purpose  of  preventing  your  petitioner  from  removing  this  action  from 
the  State  court,  and  for  the  sole  purpose  of  fraudulently  defeating  the  Juris- 
diction of  the  United  States  Circuit  Court;  and  your  petitioner  further 
alleges  that  the  averments  of  fact  on  which  the  joint  liability  oi  your  peti- 
tioner and  itscodefendants  is  asserted  are  so  palpably  untrue  and  unfounded 
as  to  make  it  improbable  that  the  plaintiff  could  have  asserted  them  in  good 
faith." 

Upon  the  filing  of  this  petition  and  the  bond  the  court  granted  appellees' 
prayer  for  a  removal  of  the  cause,  of  which  action  appellant  complains.  The 
appellee  contends  that  the  action  of  the  lower  court  \yas  correct,  for  the  rea- 
€on  that  it  alleged  in  its  petition  for  removal  that  appellant's,  cause  of 
aotion,  stated  in  her  petition,  was  a  separable  one.  Th^s  allegation 
amounted  to  nothing  more  than  a  conclusion  of  the  pleader.  .There  is  not 
a  single  fact  stated  in  the  petition  for  removal  fiom  which  the  co|i^t  might 
determine  as  to  whether  or  not  the  cause  of  action  was  a  6epara|)le  one. 
But,  on  the  contrary,  it  is  shown  in  the  petition  of  appellant  that  her.  cause 
of  action  was  a  joint  one  against  all  of  the  defendantis  i^anied  therein.  It  is 
averred  by  her  that  appellee's  codefendants,  as  its  agents  and  servants,  were 
in  chaige  of  and  so  negligently  operated  and  managed  the  train  as  to  causa 
the  injuries  complained  of. 

It  is  a  well-established  ru4e  that  for  an  Injury  inflicted,  produced  by  two 
or  more  wrongdoers,  an  action  may  be  mainthined  by  tbe  person  so  injured 
either  against  one  or  against  all  of  them.  The  liability  of  the  wrongdoers 
is  joint  and  several.  The  injured  party  can  elect  whether  he  will  proceed 
against  one  or  all  of  them.  While  several  may  be  guilty  of  several  and  dis- 
tinct acts,  yet  if  their  concurrent  effect  is  to  produce  an  actionable  Injury, 
they  are  all  liable  therefor.  The  action,  properly  speaking,  is  not  to  recover 
/or  the  negligent  act  or  acts,  but  it  is  to  recover  damages  for  the  injury 
which  they  produce.    (101  Ky.,  77. ) 

Tbe  appellee  also  contends  that  the  removal  of  the  cause  by  the  lower 
court  was  correct,  for  the  reason  that  it  denied.  In  its  petition  for  removal, 
the  negligence  of  Its  codefendants,  as  charged  in  her  petition,  and  that  It 
also  alleged  that  her  purpose  in  joining  its  agents  and  servants  as  defendants 
with  it  was  for  the  fraudulent  and  wrongful  purpose  of  defeating  the  juris- 
diction of  the  United  States  Circuit  Court.  These  allegations  are  likewise 
mere  conclusions  of  tbe  pleader,  and  do  not  contain  a  single  jurisdictional 
fact.  As  well  might  the  appellant,  on  the  other  hand,  say  that  these  alle- 
gations and  conclusions  were  stated  for  the  sole  purpose  of  ousting  the  State 
courts  of  jurisdiction.  In  the  case  of  I.  C.  B.  B.  Co.  v.  Jones,  Adm'r,  86 
Ky.  Law  Rep.,  81,  in  discussing  the  unseemly  conflict  between  State  and 
Federal  jurisdictions,  the  court  said:  "To  avoid  these,  the  congress  has 
"Wisely  made  the  condition  of  the  Federal  court's  jurisdiction  to  depend  upon 
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the  filing  in  the  State  court  in  due  time  of  a  petition,  in  which,  accordiner 
to  the  unbroken  current  of  the  decisions  of  the  Federal  courts  construinic 
the  act,  all  necessary  facts  to  show  prima  facie  a  right  in  the  petitioner  for 
the  removal  must  be  set  out,  not  as  oonclusions  of  law ;  or  such  necessary 
facts  roust  affirmatively  and  explicitly  appear  elsewhere  in  the  record  when 
the  application  to  the  State  court  is  made." 

It  was  further  determined  in  that  case  that  it  was  the  duty  of  the  judge 
of  the  State  court  to  determine,  from  the  petition  and  record,  whether  or 
not  there  was  presented  a  Federal  case.  The  question  as  to  the  purpose  of 
one  party  to  avoid  the  Federal  court,  or  the  other  to  avoid  the  State  court, 
is  immaterial.  (Winston's  Adm'r  v.  I.  G.  R.  R.  Co.,  23  Ky.  Law  Rep..  1283; 
C.  &  O.  R.  R.  Co.  V.  Dixon's  Adm'r,  179  U.  S,,  131;  Powers  v.  C.  &  O.  R. 
R.  Co.,  169  U.  S.,  93.) 

Appellee  contends  that,  by  reason  of  its  denial  of  the  negligence  of  its  oo- 
defendants,  its  employes,  it  was  the  sole  and  real  defendant,  and  that  ita 
oodefendants  were  improperly  made  parties  thereto.  We'are  unable  to  aooept 
this.  The  averments  in  a  petition  for  a  removal  of  a  caune  of  action  from  a 
State  to  a  Federal  court  must  be  restricted  to  matters  of  fact  touching  the 
Jurisdiction  of  the  oonrt,  and  all  allegations  concerning  the  merits  of  the 
case  are  superfinous  and  immaterial.  The  merits  of  the  case  are  exclusively 
within  the  province  of  the  jury  trying  the  case  in  the  court  having  juris- 
diction thereof.  (L.  &  N.  R.  R.  Co.  v.  Wanglin,  182  U.  S.,  699;  Blackburn 
V.  Portland  F.  &  M.  Co.,  176  U.  S.,  281;  Bushnell  v.  Cooke,  148  TJ.  S.,  688; 
I.  C.  R.  Rv  Co.  V.  Jones,  Adm'r,  26  Ky.  Law  Rep.,  31.) 

We  are  of  the  opinion  that  there  are  not  sufficient  facts  alleged  in  the  peti- 
tion for  removal  or  appearing  in  the  record  which  would  deprive  the  State 
court  of  jurisdiction  to  try  this  case. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 

Whole  court  sitting. 


MANION  V.  MANION. 
(Filed  March  1,  1905.) 

1.  Complicated  accounts— Settlement— Transfer  to  equity— In  an  action 
between  parties  embracing  about  600  items  in  the  petition,  the  most  of 
which  are  controverted  and  a  counterclaim  filed  involving  the  settlement  of 
mutual  complicated  accounts  of  great  detail,  it  was  proper  for  the  court,  on 
motion  of  defendant,  to  transfer  the  case  to  the  equity  docket  and  refer  it  to 
the  commi£sioner  for  settlement. 

2.  Constitution— Trial  by  jury- Section  7  of  the  Constitution,  providing 
"that  the  ancient  mode  of  trial  by  jury  is  to  be  held  sacred  and  the  right 
thereof  to  remain  inviolate,"  was  not  intended  to  be  so  strictly  construed 
as  to  prevent  the  due  and  proper  administration  of  justice  in  cases  of  com- 
plicated accounts  when  the  remedy  at  law  was  deemed  inadequate,  so  that  a 
jury  could  not  arrive  with  accuracy  upon  the  condition  of  the  account  be- 
tween the  parties. 

8.  Variance— Party  misled- In  the  settlement  of  complicated  accounts  a 
variance  between  the  pleading  and  proof  of  certain  items  is  not  material 
where  the  form  of  the  plea  is  not  objected  to  unless  the  party  complain iofi^ 
*was  misled  thereby  to  his  prejudice. 


MANION  V.  If  ANION.  401 

4.  Transcript— Cost— Where,  in  an  equitable  aotion,  appellant  ordered  only 
a  partial  transcript  of  the  record,  the  appellee  not  knowing  what  grounds 
of  rcTeraal  would  be  relied  on,  had  the  right  to  ha^e  the  entire  record  copied, 
and  should  not  be  taxed  with  the  cost  of  the  additional  record. 

Ward  &  Ward  and  Montgomery  Merritt  for  appellant. 

Teaman  &  Teaman  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobeon. 

Appellant,  John  C.  Man  ion,  began  this  aotion  in  the  Henderson  Circuit 
Court  by  a  petition  In  ordinary,  in  which  he  alleged  that  the  plaintiff  was 
Indebted  to  him  in  the  sum  of  9087.07  for  balance  of  money  advanced,  paid 
and  furnished  to  and  for  him  and  for^his  use  and  benefit  at  his  special  in- 
stance and  request,  and  for  labor  and  services  performed  for  him  at  his  like 
request,  particulars  of  which  were  set  out  in  an  itemized  account  filed  with 
the  petition,  and  it  was  alleged  that  each  item  of  the  account  was  just  and 
reasonable.  The  itemized  account  which  was  filed  with  the  petition  covers 
seventeen  pages  of  the  transcript  and  embraces  something  like  hye  hundred 
items.  The  defendant  filed  an  answer  in  which  he  denied  that  he  bought  of 
the  plaintiff,  or  that  the  plaintiff  furnished  to  or  for  him  at  his  Instance  or 
request,  any  of  the  goods,  waxes  or  merchandise  charged  on  the  account 
sued  on.  except  as  therein  stated,  and  he  denied  that  he  ever  had  of  the 
plaintiff,  or  that  the  plaintiff  ever  furnished  to  or  for  him,  or  that  the  de- 
fendant ever  in  any  way  got  the  benefit  of  any  of  ninety-four  items  of  the 
account  which  were  set  out  in  the  answer.  Among  other  things  the  plain- 
tiff claimed  services  toj  six  months  at  $100  a  month.  The  defendant  denied 
that  the  plaintiff  rendered  services  for  more  than  five  months,  and  alleged 
that  his  services  were  rendered  under  an  agreement  that  he  was  to  pay 
therefor  what  the  services  were  worth,  and  that  they  were  not  worth  over  |8& 
a  month.  The  defendant  also  alleged  that  the  plaintiff  had,  while  in  his 
employ,  put  on  the  defendant's  pay  roll  and  paid  out  of  the  defendant's 
money  two  persons  who  were  not  in  the  defendant's  service,  amounting  to 
$109.56.  He  also  alleged  that  the  plaintiff  was  employed  to  keep  time  books 
and  to  take  care  of  tbe  feed  which  the  defendant  provided  for  his  teams, 
which  was  placed  in  plalnclff's  keeping,  and  that  he  wasted  the  feed  to  the 
amount  of  9500.  He  also  alleged  that  the  plaintiff  sold  whisky  to  his  em- 
ployes without  license,  and  that  the  whisky  so  sold  was  charged  to  him  on 
the  account.  Finally,  he  alleged  that  he  had  paid  the  plaintiff,  and  more 
than  i>aid  him  for  all  the  goods,  wares,  merchandise  or  cash  he  ever  had  of 
the  plaintiff,  or  that  the  plaintiff  ever  used  for  him  and  for  all  the  services 
he  ever  rendered  him.  The  plaintiff,  by  reply,  controverted  the  aflSrmative 
allegations  of  the  answer.  The  defendant  entered  a  motion  to  transfer  the 
case  to  the  equity  docket,  and  refer  it  to  the  master  commissioner  to  audit 
the  accounts  between  thi^  parties.  The  plaintiff  objected  to  the  motion,  but 
the  court  being  of  opinion  that  a  transfer  was  necessary  because  of  the  pe- 
culiar questions  involved,  and  because  the  case  involved  accounts  so  compli- 
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cated  and  such  great  dptail  of  facts  as  to  render  it  impracticable  fora  JU17  to 
IntelligeDtly  try  the  jMise,  the  motion  was  sustained,  and  the  plaintiff  ex- 
cepted. The  commissioner  to  whom  the  case  was  referred  reported  in  favor 
of  the  defendant.  Numerous  exceptions  were  filed  to  his  report,  but  the 
court  overruled  the  exceptions  and  entered  judgment  in  favor  of  the  defend- 
ant.   The  plaintiff  appealSi  insisting  that  the  oourt  erred  in  denying  him  a 

jury  trial. 

In  0*Gonnor  &  McOulloch  v.  Henderson  Bridge  Co.,  95  Ky.,  688,  this  court 
held  that  as  the  ancient  mode  of  trial  by  jury  is  by  section  7  of  the  Consti- 
tution to  be  held  sacred  and  the  right  thereof  remain  inviolate,  subject  to 
such  modifications  as  may  be  authorized  by  the  Constitution,  section  10  of 
the  Civil  Code  of  Practice,  which  provides  for  the  transfer  of  an  action  from 
the  ordinary  to  the  equity  doclcet  because  of  the  peculiar  questions  involved, 
or  because  it  involves  accounts  so  complicated  or  such  great  detail  of  facts 
as  to  render  it  impracticable  for  a  jury  to  intelligently  try  the  case,  adds 
nothing  to  the  authority  of  the  court  to  try  an  action  in  equity.  But  it  was 
held  in  that  case  that  section  7  of  the  Constitution  was  not  intended  to  be 
so  strictly  construed  as  to  prevent  in  any  case  the  due  and  proper  adminis- 
tration of  justice;  that  courts  of  equity  have  for  a  long  time  necessarily  had 
jurisdiction  in  all  oases  of  mutual  accounts  upon  the  ground  of  the  in- 
adequacy of  the  remedy  at  law;  that  in  a  complicated  account  a  court  of 
law  would  be  incompetent  to  examine  it  before  a  jury  with  the  necessary 
accuracy,  and  that  courts  of  equity  constantly  act  by  taking  cognizance  of 
matters  which,  though  cognizable  at  law,  are  so  involved  with  complex^c- 
counts  that  they  can  not  properly  be  tried  at  law.  In  that  case  it  was  also 
said  as  follows:  *'This  oourt  has  uniformly  held  thjit  a  ogurt  of  equity  has 
concurrent  jurisdiction  on  matters  of  account,  and  'ehould  be  exercised  when 
otherwise  there -may  be  serious  doubt  as  to  the  true  state  of  the  accounts,  or 
diflSculty  in  satisfactorily  adjusting  them,  and  safely  striking  a  balance.*  " 

In  City  of  Covington  v.  Limerick,  19  Ey.  Law  Rep.,  880;  Sallee*s  Adm'r 
V.  Eades,  21  Ky.  Law  Bep.,  109,  and  Brasbears  v.  Letoher  County  Court,  28 
Ky.  Law  Bep.,  1763,  the  rule  announced  in  the  case  cited  was  followed  and 
the  transfer  of  the  action  from  the  ordinary  to  the  equity  docket  was  upheld. 
In  the  case  before  us  there  v\ere  mutual  accounts  or  claims.  It  was  incum- 
bent on  the  plaintiff  as  agent  of  the  defendant  to  render  to  him  an  account 
of  his  stewardship,  and  of  such  settlements  courts  of  equity  have  always  had 
Jurisdiction.  In  none  of  the  cases  cited  was  there  a  greater  complication  of 
accounts  than  in  the  oase  before  us.  In  none  of  them  was  it  more  evident 
that  it  was  impracticable  for  a  jury  to  intelligently  try  the  case.  For  a 
jury  to  have  attempted  to  pass  on  the  disputed  items  of  the  account  between 
the  parties  would  have  been  not  to  arrive  with  any  accuracy  at  the  con- 
dition of  the  account,  but  to  have  made  a  rough  guess  at  it.  We,  therefore, 
conclude  that  the  court  properly  transferred  the  action  to  the  equity  docket, 
and  referred  it  to  his  commissioner  to  make  a  settlement  of  the  acoounte. 

The  defendant,  moreover,  testified  that  certain  items  of  the  account  were 
paid  by  the  plaintiff  put  of  money  which  he  had  furnished  him  for  that  pur- 
pose. It  is  insisted  that  this  proof  is  incompetent  as  there  was  no  plea  to 
this  effect.  The  answer  of  the  defendant  denied  that  the  plaintiff  furnished 
him  these  Items,  or  any  part  of  them.    He  also  pleaded  affirmatively  that  h  e 
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liad  paid  the  plalDtiff  all  the  money  which  he  fnnriebed  for  blm.    We  can 
not  see  bow  under  these  allegations,  the  form  of  which  was  not  objected  to, 
lihe  plain itff  could  have  been  misled.    Both  the  parties  took  a  large  amount 
-of  proof,  and  it  in  fact  appears  from  the  record  that  they  went  into  the  case 
*^n  its  merits  and  that  the  plaintiff  was  not  in  fact  misled,  but  took  proof 
•on  all  the  questlens  inTolved.    It  Is  provided  in  the  Code  that  the  variance 
'iball  not  be  material  unless  the  party  complaining  was .  misled  thereby  to 
his  prejudice.    We  fail  to  see  that  there  was  any  variance  here,  and  clearly 
It  does  not  appear  that  the  plaintiff  was  misled  to  his  prejudice.    The  plain- 
tiff ordered  for  the  appeal  a  partial  transcript  of  {he  record,  and  the  defend- 
ant then  ordered  the  clerk  to  copy  the  remainder  of  it  so  as  to  make  a  com- 
plete transcript.    The  appellant  has  entered  a  motion  that  the  cost  of  this 
^tdditional  record  shall  not  be  taxed.    But  either  party  was  entitled  to  have 
a  complete  transcript  of  the  record  for  the  appeal.    Appellant  was  not  com- 
pelled to  file  an  assignment  of  errors,  and,  therefore,  the  appellee  not  know- 
ing what  ground  of  reversal  might  be  relied  on,  had  the  right  to  have  the 
entire  record  copied  so  as  to  take  no  chances.    The  motion  that  appellee 
shall  be  taxed  with  the  cost  of  the  additional  record  is  overruled.    On  the 
merits  of  the  case  we  see  no  reason  for  disturbing  the  chancellor's  Judgment 
Donfirming  the,  report  of  the  commissioner. 
Judgment  affirmed. 


CHENAULT  v.  GBAVITT. 
(Filed  March  1,  1905— Not  to  be  reported.) 

1.  Passways— Adverse  use  for  fifteen  years— Matter  of  right— Injunction— 
'Where  the  weight  of  the  eTidence  shows  that  appellant  and  his  vendors  have 
bad  the  use  of  a  passway  over  an  adjoining  tract  of  land  as  a  matter  of  right 
adversely  to  the  claimant  of  the  land  and  all  othws,  continuously  for  more 
than  fifteen  years,  he  is  entitled  to  a  mandatory  injunction  for  the  removal 
of  all  obstructions  to  his  free  use  thereof. 

8.  Change  in  part  by  owner— A  temporary  or  even  permanent  ohange  in  a 
part  of  a  passway  by  the  owner  of  the  land  over  which  it  runs  without  the 
oonsent  of  the  one  entitled  to  its  use,  or  with  the  understanding  that  he  la 
to  continue  its  use  as  changed,  gives  him  the  same  right  to  its  use  as 
ohanged  as  he  had  before  the  change. 

.  8.  Convenience— Necessity— In  an  action  for  the  obstruction  of  a  passway 
olalmed  as  a  matter  of  right  by  prescription,  the  question  of  the  conven- 
ience or  necessity  tbarett  to  the  plaintiff  can  not  be  considered,  but  only  Its 
adverse  use  as  an  easement  for  more  than  fifteen  years. 

Pendleton  &  Bush  for  appellant. 

Leland  Hathaway  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant  is  the  owner  of  sixty-seven  acres  of  land  in  Clark  county, 
seven  acres  of  which  he  purchased  from  Lewis  Haggard  about  twenty-nine 
years  ago,  and  the  remainder  from  Bodney  Haggard  about  ten  years  later. 
He  lived  on  the  seven- acre  tract  until  he  erected  a  few  years  ago,  and  re- 
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moved  to,  a  more  oommodious  dwelling  bouee  upon  the  parcel  of  land  lait 
purchased  by  him,  where  he  still  resides. 

His  land  adjoins  a  dOO-acre  tract  owned  and  occupied  by  appellee,  and  thi» 
suit  was  brought  by  him  to  recover  of  appellee  damages  for  obstructing  and 
closing  a  passway  through  and  over  his  land  from  appellant*s  residence  to 
a  public  highway,  whereby  appellant's  use  of  the  same  ^as  been  prevented. 
The  relief  asked  included  a  prayer  for  a  mandatory  injunction  to  compel 
appellee  to  remove  all  obstructions  from  the  passway.    The  answer  merely 
traversed  the  material  allegations  of  the  iietition  as  amended,  and  upon  the* 
issues  thus  made,  and  proof  taken  by  the  parties,  the  chancellor  held  that 
appellant  was  i^ot  entitled  to  the  relief  sought,  consequently  his  petitioD 
was  dismissed  at  his  cost,  and  of  that  judgment  he  now  complains.    Appel- 
lant claims  the  passway  by  prescriptive  right,  it  being  his  contention  that 
he  and  his  vendors,  the  Haggards,  have  had  the  free  and  uninterrupted  use 
thereof  adversely  to  appellee,  and  those  under  whom  he  claims  title,  for 
more  than  fifteen  years  continuously  before  the  closing  of  the  passway  bj 
appellee.    The  passway  runs  from  a  point  almost  in  front  of  appellant's 
home  in  a  practically  straight  line  over  appellee's  land  along  a  ridge,  dow& 
a  hill  and  out  to  the  public  road,  passing  near  and  to  the  left  of  the  latter'fr 
house,  not  far  from  the  public  road. 

A  large  number  of  witnesses  were  introduced  by  each  party,  and  the  testK 
mony  was  somewhat  condicting,  but  the  weight  of  it  conduced  to  prove  that 
the  land  upon  which  appellee  now  resides  was  owned  and  occupied  by  Ivai^ 
Henry  from  1856  to  1878,  at  which  time  he  sold  and  conveyed  it  to  one  Ecton,. 
who  lived  upon  it  two  years,  and  then  resold  and  conveyed  it  to  Ivan  Henry^ 
and  his  son,  John  Henry.  They  owned  it  jointly  until  1887,  when  by  deed 
from  his  father  the  son  became  the  owner  of  the  father's  undivided  half» 
and  he  (John  Henry)  continued  the  owner  of  the  whole  until  1896,  and  it 
was  then  sold  under  execution  and  purchased  by  the  appellee,  who  shorUy- 
thereafter  moved  upon  and  took  possession  of  it  under  a  deed  from  the- 
sheriff  of  the  county.  The  appellant  testified  that  when  he  purchased  his- 
land  of  the  Haggards  they  informed  him  of  the  existence  of  the  passwaj 
over  the  land  of  appellee,  and  that  he  was  entitled  to  the  use  of  H,  and  that 
cue  of  them,  Lewis  Haggard,  pointed  it  out  to  him.  The  record  disclosea 
that  Judge  Rodney  Haggard,  appellant's  other  vendor,  was  his  attorney  in 
this  case,  and  that  his  name  appears  to  the  petition  as  such,  though  his- 
death  occurred  before  the  trial. 

« 

Ivan  Henry  is  dead,  but  his  son,  John  Henry,  and  grandson,  James  Henry ^ 
testified  that  the  passway  always  ran  as  appellant  now  claims  it  to  be,  and 
that  I^n  Henry,  John  Henry  and  Ecton  during  their  ownership  respeo- 
tively  of  appellee's  land,  which  covered  altogether  a  period  of  nearly  fifty 
years,  always  recognized  the  right  of  the  Haggards  and  appellant,  as  their 
vendee,  to  the  use  and  enjoyment  of  the  passway  in  question.  The  wit- 
nesses named  weie  corroborated  by  Wood  Ecton,  son  of  the  formei  owner  of 
appellant's  land,  Oliver,  Parker  and  others.  Indeed  it  appears  from  the 
evidence  that  appellee  himself  recognized,  and  did  not  interfere  with,  ap- 
pellant's right  to  the  use  of  the  passway  for  about  six  years  after  he  became 
the  owner  of  the  land  over  which  it  runs.    It  also  appears  that  there  ha* 
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iMen  all  the  time  in  the  fenoe  dividiDg  appellant's  land  from  that  of  appel- 
lee, draw  bars,  or  a  "slip  gap,"  at  that  end  of  the  passway,  tbrongh  which 
•appellant,  his  family  and  others  had  access  to  the  passway  on  appellee's 
land,  and  that  a  gate  was,  until  about  the  time  of  the  bringing  of  this  suit, 
maintained  on  appellee's  land  at  the  other  end  of  the  passway  through 
which  to  reach  the  public  road. 

It  was  admitted  by  appellee  and  his  witnesses  that  appellant  and  others 
were  in  the  habit  for  years  of  passing  over  his  land,  but  claimed  by  him 
and  some  of  them  that  the  passway  most  generally  used  was  not  that  now 
•claimed  by  appellant,  but  one  that  ran  to  the  left  of  and  some  distance  from 
the  one  in  controversy.  It  is  true  there  appears  to  have  been  such  a  pass- 
way  that  was  occasionally  used  by  pedestrians  and  horsemen,  but  it  ran  for 
much  of  the  distance  through  a  ravine  in  the  bed  of  a  branch,  and  up  a 
ateep  hill  before  reaching  appellant's  land,  and  it  was  well  nigh  impassible 
for  horsemen,  and  wholly  so  for  vehicles. 

It  was  further  contended  by  appellee  and  testified  by  some  of  his  witnesses 

that  at  one  time  during  Ivan  Henry's  occupancy  of  the  land  a  field  on  the 

ridge  through  which   (he  passway  as  claimed    by  appellant  runs  was  en- 

-closed  by  a  f^noe  and  cultivated  in  com.    This  was  admitted  by  appellant, 

hut  both  he  and  the  Henrys  (John  and  James)  stated  that  the  field  was 

-closed  and  cultivated  with  his  consent,  and  one  year  it  was  cultivated  by 

appellant  himself,  but  that  while  it  was  in  cultivation  appellant  was  given 

by  Ivan  Henry  a  temporary  road  around  the  field,  and  when  the  field  was 

DO  longer  in  cultivation  he  resumed  the  use  of  the  old  passway  through  it. 

A  temporary  or  even  permanent  change  in  part  of  a  passway  by  the  owner 

•of  the  land  over  which  it  runs,  if  made  without  the  consent  of  one  entitled 

to  its  use,  or  with   the  understanding  that  he  is  to  continue  its  use  as 

-changed,  gives  him  the  same  right  to  the  use  of  such  passway  as  changed 

that  he  had  to  it  as  formerly  located. 

It  is  also  insisted  for  appellee  that  as  appellant  has  a  roadway  over  bis 
-own  land  to  the  public  road  in  the  rear  of  his  farm,  known  as  the  "Indian 
-creek"  road,  by  which  he  can  reach  his  church,  the  mill  and  county  seat, 
he  should  be  excluded  from  the  use  of  the  passway  over  his  land.  It  appears 
that  appellant's  land  lies  between  the  Indian  creek  road,  and  «^hat  is  called 
the  "New  Gat  road,"  and  that  the  passway  claimed  by  him  ov(>r  appellee's 
land  leads  to  the  "New  Cut  road."  We  do  not  think  it  material  which  of 
the  two  pablic  roads  is  the  better  or  more  convenient  for  appellant  to  travel. 

The  question  of  convenience  or  inconvenience  is  not  before  us  for  consid- 
eration, as  the  passway  in  controversy  is  not  claimed  by  appellant  upon  the 
ground  of  necessity  or  convenience,  but  by  adverse  use,  as  an  easement  for 
more  than  fifteen  years,  and  we  are  of  opinion  that  the  weight  of  the  evi- 
dence shows  him  to  be  entitled  to  it  upon  that  ground. 

In  other  words,  we  think  appellant  has  sufficiently  shown  by  testimony  of 
witnesses,  who  were  in  a  better  position  to  know  of  the  existence  of  the 
passway  and  of  the  appellant  and  his  vendor's  use  of  it  than  were  the  wit- 
nesses of  appellee,  that  he  and  those  under  whom  he  claims  have  had  the 
use  and  enjoyment  of  the  passway  as  a  matter  of  right,  and  adversely  to  ap- 
pellee, his  vendors  and  all  others,  for  nearly  fifty,  and  certainly  more  than 
iifteen,  years,  continuously. 
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In  O'Daniel  v.  O'Danlel,  88  Ky.,  185,  this  oourt  said:  "It  was  not  neoet- 
sary  for  the  plaintiil  to  show  by  positiTe  testimony  that  he  had  claimed  this- 
nse  as  a  matter  of  right,  and  so  proclaimed  to  his  neighbors,  the  burdeik 
being  on  the  defendant  after  such  a  long  use  of  his  premises  to  show  that 
the  use  was  merely  permissive.  Under  our  statute  of  limitation  the  con- 
tinued use  of  a  passway  over  another's  land  for  fifteen  years  unexplained 
creates  the  presumption  that  the  use  he  did  claim  was  adverse."  (Wilklnft- 
V.  Barner,  70  Ky.,  888;  Bowen  t.  Cooper,  18  Ky.  Law  Rep.,  2066;  Anderson, 
y.  Southworth,  26  Ky,  Law  Bep. ,  776. ) 

Being  of  opinion  thati  the  conclusion  reached  by  the  chancellor  is  not  sup- 
ported by  the  weight  of  the  evidence,  the  judgment  is  reversed  and  cause 
remanded,  with  directions  to  enter  a  decree  adjudging  appellant  entitled  to- 
the  pasEway  claimed  by  him,  and  granting  a  mandatory  injunction  requir- 
ing appellee  to  remove  all  obstructions  to  his  free  use  of  same  and  for  such. 
other  proceedings  as  may  be  consistent  with  the  opinion. 


SMITH  V.  BANK  OF  LEWISPORT. 
(Filed  March  1,  1906— Not  to  be  reported.) 

1.  Fraud— Purchasing  corporation  stock — tn  this  action  upon  a  note  ex- 
ecuted by  appellant  for  shares, of  stock  in  a  chair  company,  in  which  plain- 
tiff alleges  fraud  and  misrepresentation  in  its  purchase,  evidence  examined, 
and  Held— That  there  was  neither  fraud  nor  misrepresentation  in  said  sale. 

2.  Affirmance— Even  If  there  had  been   misrepresentation  in  the  sale,  the 
fact  that  appellant  was  elected  a  director  and  president  of  the  chair  com- 
pany, and  after  knowing  all  about  its  financial  condition,  continued  to  pay 
the  interest  on  the  note  executed  therefor,  was  an  acquiescence  in,  and  a<^ 
afBrmanoe  of,  the  purchase. 

Sweeney,  Ellis  &  Sweeney  and  W.  T.  Morrison  for  appellant. 

* 
Q.  D.  Chambers  for  appellee. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee.  Bank  of  Lewisport,  sued  the  appellant.  H.  Q.  Smith,  in  the- 
court  below  upon  a  note  of  $690.60,  of  date  March  4,  1901,  due  four  months 
after  date,  with  interest  from  date. 

The  answer  of  appellant  set  up  the  defense  that  the  note  sueH  on  was  exe- 
cuted in  payment  of  thirty-two  shares  of  the  capital  stock  of  the  Kentucky 
Chair  Manufacturing  Co.  of  the  face  value  of  $25  per  share,  which  it  was 
averred  one  J.  M.  Combs  assigned  to  appellant  at  the  time  of  the  execution 
of  the  note;  that  appellant  was  induced  to  purchase  the  stock  and  execute 
the  note  therefor  by  the  alleged  false  and  fraudulent  representations  of  T. 
B.  Pell,  the  president  of  the  appellee  bank,  and  B.  H.  Poindexter,  its 
cashier,  and  also  president  of  the  Kentucky  Chair  Manufacturing  Co..  in 
,  regard  to  the  financial  condition  and  prospects  of  success  of  the  chair  com- 
pany. The  alleged  false  representations  were  that  the  indebtedness  of  the 
chair  company  was  about  18,000,  and  that  its  property  and  assets  were  of  the 
value  of  about  |6,000;  that  the  chair  company  had  shortly  theretofore  madfr 
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a  oontraot  with  the  Evansville  Furniture  Co.,  whereby  the  furniture  com- 
pany agreed  to  purohase  the  output  of  the  chair  company  for  a  period  of  one 
year,  at  prices  that  would  enable  the  chair  company  to  realize  a  profit  of 
11.86  for  each  dozen  chairs  furnished  under  the  contract,  or  137  per  day, 
which  would  enable  the  chair  company  to  pay  all  its  Indebtedness  within 
six  months,  and  justify  the  directors  in  declaring  a  large  dividend  to  the 
stockholders  by  the  end  of  the  year. 

It  was  further  averred  in  the  answer  that  Pell  and  Poindezter  also  repre- 
sented at  the  time  of  the  execution  of  the  note  that  the  thirty-two  shares  of 
stock  in  the  chair  company  was  worth  its  par  value  or  more,  and  that  the 
capacity  of  the  company  was  twenty  dozen  chairs  per  day;  that  each  and  all 
of  these  representations  were  untrue,  and  the  property  and  effects  of  the 
chair  company  were  not  in  fact  worth  over  11,000,  and  its  indebtedness  was 
$4,000,  or  more;  that  no  buch  contract  as  was  represented  had  been  made 
between  the  chair  company  and  the  Evansville  Furniture  Co.,  and  that  the 
thirty-two  shares  of  stock  for  which  the  note  was  executed  by  appellant 
were  then,  and  are  now,  worthless,  for  which  reason  the  note  given  therefor 
by  appellant  was  without  consideration  and  void,  and  the  court  was  asked 
to  cancel  it,  and  adjudge  a  rescission  of  the  contract. 

A  demurrer  was  filed  by  appellee  to  the  answer,  which  the  .court  over- 
ruled. Appellee  thereupon  filed  a  reply,  containing  a  specific  denial  of  the 
material  averments  of  the  answer,  and  in  addition  alleging  that  the  thirty- 
two  shares  of  capital  stock  owned  by  the  appellant  were  purchased  by  him 
from  J.  M.  Combs,  and  paid  for  by  appellant  with  the  note  sued  on,  which 
he  executed  to  appellee  for  a  note  of  the  same  amount  it  held  against  Combs, 
secured  by  the  thirty-two  shares  of  stock  that  Combs  sold  and  assigned  ap- 
pellant, and  that  appellant's  note  was  accepted  by  appellee  in  satisfaction  of 
that  of  Combs,  and  the  thirty-two  shares  of  stock  were  upon  Combs'  written 
order  delivered  by  appellee  to  appellant  when  it  accepted  his  note  in  lieu  of 
that  of  Combs;  that  at  the  same  time  the  thirty  two  shares  were  transferred 
upon  the  books  of  the  Kentucky  Chair  Manufacturing  Co.  to  appellant,  the 
old  certificate  was  cancelled,  and  a  new  one  issued  by  the  officers  of  the 
chair  company  to  appellant. 

The  reply  contained  the  further  averment  that  appellant  inquired  of  B.  H. 
Poindexter,  appellee's  cashier  and  president  of  the  Kentucky  Chair  Manu- 
facturing Co.,  about  the  value  of  the  stock  and  condition  of  the  company, 
and  the  latter  informed  him  before  his  purchase  from  Combs  of  the  thirty- 
two  shares  of  stock  that  he  (Poindexter)  could  not  give  him  any  definite  or 
accurate  information  of  the  condition  of  the  chair  company,  but  that  its  lia- 
bilities at  the  time  amounted  to  $3,000  or  $8,500,  and  that  the  plant  and  its 
other  property  had  cost  about  $6,000;  that  it  had  some  money  owing  to  it,  and 
with  proper  management  he  believed  the  company  would  succeed  and  its 
capital  stock  become  profitable,  and  that  he  had  been  informed  by  the  man- 
ager of  the  chair  company  that  a  contract  had  been  made  with  the  Evans- 
ville Furniture  Co.,  whereby  the  latter  company  had  agreed  to  buy  the  out- 
put of  the  chair  company  for  a  period  of  one  year,  from  which  the  chair, 
company  would  derive  a  profit  of  about  $1  per  dozen  for  the  chain  it  might 
make  and  furnish  the  furniture  company.  The  reply  also  averred  that  ap- 
pellant was,  after  bis  purchase  of  the  stock  in  question,  elected  a  director 
and  the  president  of  the  chair  company,  at  which  election  he  was  present 
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and  voted  bis  stock ;  that  be  Immediately  assumed  the  active  management 
of  the  affairs  of  the  company  as  its  president,  and  continued  as  its  president 
and  manager  as  long  as  the  company  maintained  Its  corporate  existence, 
and  that  by  his  acceptance  of  the  directorship  in  and  presidency  of  the  com- 
pany appellant  ratified  his  contract  of  purchase  of  said  stock,  and  by  reason 
thereof  was  estopped  to  deny  his  liability  upon  the  note  given  therefor.  The 
chancellor  upon  the  Issues  and  proof  presented  by  the  record  held  the  de- 
fense relied  on  insuflScient  to  defeat  a  recovery  upon  the  note,  hence  the  ap- 
pellee was  given  judgment  against  the  appellant  for  the  amount  sued  for. 
We  think  the  appellant's  own  testimony  establishes  the  fact  that  he  pur- 
chased the  stock  of  Combe.  It  was  to  the  effect  that  he  met  Combs  on  the 
train  some  weeks  before  the  contract  of  sale  was  made,  and  was  asked  by 
him  as  to  the  prospects  of  the  chair  company,  and  Combe  proposed  to  sell 
him  the  thirty -two  shares  of  stock.  Appellant  told  Combs  the  factory  was 
running  all  the  time  and  seemed  to  be  in  a  flourishing  condition,  but  de- 
clined at  that  time  to  buy  the  stock.  Soon  after  the  meeting  between  Combs 
and  appellant  the  latter  received  a  letter  from  Combs,  again  proposing  to 
sell  his  stock  for  the  amount  of  the  note  held  by  the  appellee  and  an  account 
of  184  he  was  owing  Pell  Bros.,  and  after  making  inquiries,  as  he  claimM, 
of  Poindexter  and  Pell,  and  satisfying  himself  as  to  the  value  of  the  stock, 
appellant  wrote  Combs  acccepting  his  proposition  of  sale.  Combs  there- 
upon gave  appellant  an  order  in  writing,  which  directed  Poindexter,  as 
president  of  the  Kentucky  Chair  Manufacturing  Co.,  to  transfer  to  appellant 
his  stock  therein,  upon  the  latter's  assuming  the  payment  of  liie  note  to  the 
bank  and  the  small  account  to  Pell  Bros. 

Poindexter  filed  the  written  order  from  Combs  with  his  deposition,  in 
which  he  testified  that  he  transferred  tbe  stock  to  appellant  as  directed  by 
the  order,  and  that  as  cashier  of  the  bank  he  accepted  appellant's  note  in 
lieu  of  that  of  Combe,  as  had  teen  arranged  between  appellant  and  Combs, 
and  surrendered  to  Combs  the  old  note.  Appellant  in  hie  deposition  ad- 
mits in  effect  that  tbe  matter  was  arranged  as  testified  by  Poindexter,  and 
there  was  no  evidence  that  Poindexter,  or  any  other  officer  of  the  bank,  had 
anything  to  do  with  negotiating  the  sale  of  the  stock  further  than  what  was 
done  by  Poindexter  in  making  the  transfer  of  the  stock  and  accepting  the 
note  of  appellant.  But  if  it  be  conceded  that  the  sale  of  the  stock  was  made 
by  the  bank,  we  are  unable  to  see  that  appellant  would  be  in  any  better 
attitude  to  assail  the  transaction,  as  hie  claim  that  there  was  fraud  in  the 
sale  to  him  of  the  stock  is  not,  in  our  opinion,  sustained  by  the  evidence. 

As  to  the  alleged  false  representations  upon  the  part  of  Poindexter  and 
Pell,  appellant  himself  testified  that  Poindexter,  in  response  to  hie  inquiries 
about  the  affairs  of  the  chair  company,  said  he  thought  the  ** stock  was 
good;"  that  the  indebtedness  of  the  company  wae  about  18,000,  though 
Poindexter  did  not  profess  to  state  the  amount  precisely;  that  he  also  told 
him  that  the  property  and  assets  of  the  company  would  amount  In  value  to 
16,000,  and  that  it  bad  a  contract  with  the  Evansvllle  Furniture  Co.,  under 
which  that  company  was  to  take  the  entire  output  of  the  chair  company  for 
a  year,  at  a  price  that  would  give  the  company  a  profit  of  II  per  dozen  chairs, 
and  that  the  capacity  of  the  chair  company's  plant  was  twenty  dozen  chaira 
per  day.    Appellant  admitted,  however,  that  he  did  not  believe  Poindexter 
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had  Intentionally  made  a  false  statement  to  him.  He  further  admitted  upon 
«ro88>ezamination  that  Poindexter  might  In  the  same  oonversation  have  in- 
formed him  that  P.  Best,  the  manager  of  the  ohair  company,  had  told  him 
<Polndexter)  that  he  had  made  snoh  a  contract  with  the  Evan^iyille  Furni- 
ture Go.  as  Poindexter  mentioned.  The  conversation  between  appellant, 
Pell  and  Best,  testified  to  by  the  former,  seemed  to  have  occurred  upon  a 
different  and  perhaps  a  later  occasion,  but  before  his  purchase  of  the  stock. 
Appellant  upon  entering  the  bank  found  Poindexter,  Pell  and  Beat  talking 
about  the  affairs  of  the  chair  company.  He  said  that  he  then  inquired  about 
the  financial  condition  and  prospects  of  the  company,  and  they  ''figured" 
its  property  and  assets  at  16,000,  but  said  It  cost  a  good  deal  less,  and  nlso 
^gured  that  the  company,  under  its  contract  with  the  Evansvllle  Furniture 
Co.,  would  be  able  to  pay  all  its  indebtedness  within  six  months,  and  that 
Best,  the  manager,  made  a  statement  of  the  cost  of  manufacturing  chairs, 
«nd  the  profit  thereon,  and  announced  the  result  to  be  a  profit  of  ISO  a  day. 

It  does  not  appear  from  the  deposition  of  appellant  that  he  ever  told  Pell 
of  his  purpose  to  buy  of  Combs  his  stock,  or  that  either  Pell  or  Best  knew 
at  the  time  of  the  oon versa! ion  referred  to  that  he  had  such  purpose.  While 
appellant  testified  that  he  had  no  knowledge  of  the  affairs  of  the  chair  com- 
pany except  what  he  learned  from  Poindexter,  Pell  and  Best,  yet  an  answer 
which  he  made  to  the  following  question  would  indicate  that  he  had  some 
information  from  other  Fources: 

"Q.  Now,  Mr.  Smith,  I  will  ask  yon  to  state  whether  you  knew  anything 
about  the  financial  condition  of  the  chair  company  and  its  prospects  of  busi- 
ness at  the  time  Mr.  Combs  offered  to  sell  you  his  stock." 

"A.  Well,  I  knew  nothing,  but  I  gathered  from  the  general  talk  around 
bere  that  it  was  doing  well,  or  very  well.  They  were  running  all  the  time, 
and  had  been  runniug  for  some  time.  I  don't  know  just  bow  long,  month 
or  two,  or  maybe  longer." 

The  force  of  this  statement  is  realized  when  we  find  it  disclosed  by  the 
record  that  the  Kentucky  Chair  Manufacturing  Co.  's  plant  is  located  in  the 
town  of  Lewispoit,  and  that  appellant  lives  in  that  community.  His  oppor- 
tunities, therefore,  for  obtaining  information  of  the  work  and  financial  con- 
•dition  of  the  Kentucky  Chair  Manufacturing  Co.  at  the  time  of  his  purchase 
of  the  stock  were  equal  to  those  of  other  residents  of  the  neighborhood  un- 
<!onnected  with  the  company.  There  was  some  conflict  between  the  testi- 
mony of  appellant  and  that  of  Poindexter,  Pell  and  Best;  that  of  Poindexter 
was  to  the  effect  that  he  informed  appellant  the  liabilities  of  the  chair  com- 
pany amounted  to  about  $3,000  or  $3,500,  and  that  the  plant  and  its  assets 
Invoiced  from  $6,000  to  $6,000;  but  that  he  also  told  appellant  that  he  had 
made  no  examination  of  the  books,  and  did  not  pretend  to  give  accurate 
statements,  and  that  he  never  said  to  appellant  that  the  stock  was  worth 
par,  or  any  definite  amount.  Poindexter  further  testified  that  in  the  same 
oonversation  he  told  appellant  that  bis  statement  us  to  the  contract  between 
the  chair  comimny  and  the  Evansville  Furniture  Co.  was  based  upon  what 
bad  been  reported  to  him  by  Best,  the  manager  of  the  chair  company.  Poin- 
•dexter  also  testified  that  the  conversation  between  Pell  and  Best  occurred  in 
the  rear  of  the  bank;  that  he  was  not  present  a  part  of  the  time;  did  not 
hear  all  that  was  said,  and  that  he  then  made  no  representations  at  all 
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'^  *  about  the  affairs  of  the  4hair  coinpaD7«  Pell  and  Best  admitted  that  whiti 
they  were  in  the  bank,  in  a  conversation  about  the  affairs  of  the  chair  oom« 
pany,  and  making  estimates  as  to  its  business  and  probable  profits,  appel- 
lant came  where  they  were  and  engaged  in  conversation,  in  the  course  of 
which  they  gave  him  tbe  benefit  of  their  estimates,  but  did  not  do  so  widi 
the  purpose  of  inducing  him  to  buy  the  stock  of  Combs,  and  did  not  then 
know  that  he  wa?  negotiating  for,  or  contemplating  buying  it.  Pell  wa» 
president  of  the  appellee  bank  and  a  stockholder  in  the  chair  company,  but 
was  never  a  member  of  its  board  of  direotors. 

Under  the  circumstances  attending  the  conversation  between  appellant 
and  Poindezter,  and  the  later  one  between  him,  Pell  axid  Best,  there  1^  no 
ground  for  the  contention  that  he  was  deceived  by  anything  they,  or  any  of 
'  them,  said,  and  certainly  it  can  not  fairly  be  claimed  that  they  intended  to 
mislead  or  deceive  him.  Even. if  Polndexter  and  Pell,  or  either  of  thei4< 
could  be  regarded  as  the  agents  of  the  appellee  bank,  or  of  Combs,  to  sell, 
the  stock,  the  evidence  would  sot  justify  the  conclusion  that  they  misrepija- 
sented  the  financial  condition  'or  prospects  of  the  chair  company  to  appel- 
lant, or  that  he  was  deceived  by  what  they  said,  or  thereby  injiuced  to 
purchase  the  stock  in  question. 

*'It  is  likewise  the  experience  of  mankind  that  sellers  use  ezpressionf'of 
oommendation  and  praise  conporning  the  article  being  sold,  and  particularly 
as  to  what  can  be  done  with  it.  Where  such  commendatory  laudatl|)n8'4o 
not  amount  to  knowingly, misstating  some  fact  not  patent  to  the  observer, 
or  to  the  concealment  of  some  latent  infirmity,  at  the  same  time  inducing 
the  buyer  to  believe  that  it  does  not  exist,  such  action  does  not  make  the 
seller  liable  for  deceit."  *  *  *  (German  National  Bank's  Receiver  v. 
Nagel,  &c.,  S6  Ky.  Law  Bep.,  748;  Marshall  v.  Peck,  1  Dana.  609;  Perkins,. 
Adm*x  V.  £mbry,  94  Ky.  Law  Hep.,  1990;  Beach  Modern  Law  of  Contracts^ 
sections  1486-1489  ) 

The  evidence  dlsoloses  the  fact  that  Poindexter's  statements  to  appellant 
as  to  the  financial  condition  of  tbe  Kentucky  Chair  Manufacturing  Co., 
though  made  from  memory  and  upon  information  from  others,  was  approx- 
imately correct.  This  is  shown  by  the  deposition  of  S.  T.  McQiU,  who  waa 
secretary  of  the  chair  company  March  4,  1901,  the  date  of  appellant's  pur- 
chase of  the  stock  from  Combs.  His  testimony  was  based  upon  the  showing 
made  by  the  books  of  the  company,  from  which  it  appeared  that  its  asseta 
at  that  time  were  $6,809.35,  and  its  liabilities  amounted  to  98,610.80,  and 
McGlU  was  corroborated  by  R.  B.  Prentiss,  who  succeeded  him  as  secretary 
of  the  company. 

We  also  think  the  weight  of  the  evidence  is  to  the  effect  that  there  was  a 
bona  fide  contract  between  the  Kentucky  Chair  Manufactuting  Co.  and  the 
EvansviUe  Furniture  Co.,  as  stated  by  Polndexter  to  appellant.  The  only 
witnesses  ao  to  that  contract  were  Peter  Best,  the  manager  of  the  chair  com- 
pany, and  Gus  Nonweiler,  superintendent  of  the  EvansviUe  Furniture  Co. 
The  former  testified  that  the  contract  was  made  between  tbe  companies,  and 
that  by  its  terms  the  Rvansville  company  was  to  take  tbe  output  of  the  chair' 
company  for  one  year  at  prices  that  would  allow  the  latter  company  a  profit 
of  $1.86  per  dozen  chairs.  The  contract  does  not  seem  to  have  been  reduced 
to  writing,  and  was  denied  by  Nonweiler,  who,  however,  admitted  that  he 
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had  made  some  sort  of  a  contraot  ¥^itb  the  manager  of  the  chair  compaoy,^ 
without  disclosing  what  It  was.  In  short,  he  proved  to  be  an  unwilling 
and  unsatisfactory  witness.  He  testified  that  he  ordered  of  the  obair  com- 
pany after  Best  became  its  manager  only  two  small  lots  of  chairs,  fifteen 
dozen  to  the  lot,  and  that  they  were  so  bad  he  refused  to  take  them. 
Whereas,  the  fact  was,  as  shown  by  a  statement  from  the  books  of  the  chair 
company  filed  with  the  deposition  of  McGill,  that  he  received  of  the  chair 
company  after  Best  took  control  $1,867.70  worth  of  chairs  in  four  months. 

Konweiler  was  required  to  file  with  his  deposition  several  letters  received 
by  the  chair  company  from  the  Evansvllle  Furniture  Co.,  which  clearly  sus- 
tain the  testimony  of  Best  that  there  was  such  a  contract  as  claimed. 
Best,  at  the  time  of  giving  his  deposition,  occupied  the  position  of  a  disin- 
terested witness,  as  he  was  not  in  the  employ  or  interested  in  the  business- 
of  the  Kentucky  Chair  Manufacturing  Co.,  but  Nonweiler  at  the  time  of 
deposing  was  still  superintendent  of  the  Evansville  Furniture  Co.,  and  as 
that  company's  violation  of  Its  contract  with  the  Kentucky  Chair  Manufac- 
turing Go.  seems  to  have  largely  contributed  to  the  financial  disaster  that 
befell  the  latter  company,  he  will  probably  become  involved  in  such  liability 
as  may  be  fastened  upon  his  company  growing  out  of  its  breach  of  the  con- 
tract. We  think,  therefore,  that  the  chancellor's  conclusion,  that  there  was* 
such  a  contract  between  the  two  companies  as  claimed  by  Best  was  author- 
ized by  the  evidence.  So  if  Polndexter  represented  to  appellant  before  his. 
purchase  of  Combs'  stock,  as  claimed  by  the  latter,  that  there  was  such  a  con- 
tract between  the  companies,  the  statement  was  not  a  misrepresentation » 
but  the  truth. 

We  are  unable  to  understand  why  appellant  did  not  sooner  complain  of 
the  alleged  fraud  which  he  says  was  practiced  upon  him  in  the  sale  of  the 
Cojnbs  stock.    He  testified  that  in   July,  1901,  about  four  months  after  his. 
purchase  of  the  stock,  he  discovered  that  the  chair  factory  was  not  running,. 
and  upon   Inquiry  he  learned  that  It  was  overstocked  with  chairs  because, 
the  Evansville  Furniture  Co.  had  repudiated  its  contract.    Yet  after  receiv- 
ing this  information,  he  twice  paid  the  interest  on  his  note  to  the  appellee 
bank  without  complaint,  and   still   later  attended  a  meeting  of  the  stock- 
holders of  the  chair  company,  participated  in  the  election  of  directors  which 
was  then  held,  was  himself  eleoted  a  director,  and  by  the  board  of  directora; 
was  also  eleoted  president  of  the  company.    In  fact,  from  the  time  of  his, 
election  as  director  and  president,  he  was  in  charge  of  the  factory,  its  prop- 
erty and  assets,  and  managed  its  affairs  until  it  finally  went  out  of  bus!-. 
ness. 

In  Beach's  Modern  Law  of  Contracts,  volume  1,  section  813,  it  is  said : 
"The  rule  is  well  settled  in  equity  that  after  knowledge  of  the  fraud,  the 
party  must,  within  a  reasonable  time,  make  an  election  as  to  whether  he 
will  affirm  the  trade,  notwithstanding  the  fraud,  or  offer  to  restore  the. 
property  and  demand  the  return  of  his  purchase  money;  if  after  the  kuowl- 
edge  of  the  facts  which  entitle  him  to  rescind  he  deal  with  the  property  aa. 
owner,  this  is  evidence  of  his  acquiescence  and  aflirmanoe  of  the  contract. " 

Under  the  rule  supra  it  is  evident  that  the  chancellor  could  not  have  ad^ 
judged  a  rescission  of  the  contract,  and,  besides,  Combs,  the  person  of  whom 
appellant  purchased  the  stock,  was  not  before  the  court,  nor  a  party  to  tho. 
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action,  and  there  was  never  an  offer  to  return  to  him  the  stock,  or  to  retain 
his  note  with  the  stock  as  collateral  security  to  the  bank.  But  independ- 
ently of  this  question,  we  are  satisfied  from  the  evidence  that  there  was 
neither  fraud  nor  misrepresentation  in  anything  that  was  said  by  Poindezter, 
Pell  or  Best  to  appellant  at  the  time  of  his  purchase  of  the  Combs  stock  in 
tegard  to  the  financial  conditions  and  prospects  of  the  chair  company.  The 
Views  herein  expressed  being  conclusive  of  the  correctness  of  the  judgment 
appealed  from,  it  is  unnecessary  to  notice  other  questions  presented  by 
x;ounsel. 
Wherefore,  the  judgment  is  affirmed. 


SUTTON'S  ADM'R  v.  WOOD.  &c. 
(Filed  March  1,  1905.) 

1.  Druggists  —  Negligence  —  Selling  poison— Action  for  causing  death— 
Pleading  statute— In  an  action  by  the  administrator  against  druggists  for 
causing  the  death  of  his  intestate  by  selling  her  strychnine  for  morphine, 
and  which  was  administered  to  her  by  her  nurse,  without  the  knowledge  of 
either  herself  or  nurse  that  it  was  strychnine,  it  was  error  in  the  court  to 
strike    out  of   the  petition  the  averment  that  the    defendant,  Mudd.  who 

"sold  and  delivered  the  strychnine,  **  wrapped  it  in  a  paper  without  any  mark 
or  label  on  the  outside  of  the  package,  designating  the  name  of  the  poison 
xsontained  therein,  or  the  name  of  any  antidote  therefor;  that  at  the  time 
he,  Mudd,  was  not  a  registered  pharmacist,  nor  did  he  have  a  certificate  of 
registration  from  the  Kentucky  State  Board  of  Pharmacists  authorizing 
him  to  sell  or  dispense  drugs,  medicines  or  poirons,  nor  was  he  at  the  time 
legally  authorized  by  law  to  sell  or  dispense  drugs,  medicines  or  poisons; 
that  at  said  time  defendant  Mudd  did  not  make  any  inquiry  as  to  the  pur- 
pose for  which  said  strychnine  was  to  be  used,  nor  did  he  satisfy  himself 
^hat  said  poison  was  to  be  used  for  legitimate  purposes." 

2.  Statutory  regulation— Failure  to  observe— Per  se  negligence— The  fail- 
ure to  observe  a  statutory  regulation  in  the  sale  of  poisonous  drugs  is  per  se 
a  neglect  of  duty  as  well  as  neglect  of  care,  and,  where  special  damage  flows 
Trom  it,  there  exists,  prima  facie,  a  case  of  actionable  negligence,  and  it  is, 
therefore,  a  material  and  appropriate  averment  in  setting  out  a  cause  of 
action  to  have  charged  a  specific  breach  of  the  statute,  athough  defendants 
may  have  been  otherwise  negligent  in  the  transaction  so  as  to  have  been 
-linble  to  the  plaintiff  therefor. 

8.  Improper  joinder— Striking  out— Rleotion— In  an  action  by  an  adminis- 
trator against  druggists  for  causing  the  death  of  his  intestate  by  selling  her 
€trychnine  for  morphine,  it  was  error  in  the  court  to  strike  from  the  peti- 
tion an  allegation  that  "plaintiff's  intestate  was  caused  to  suffer  Intense 
pain  and  anguish  in  consequence  of  having  had  the  strychnine  given  to 
lier. "  The  proper  practice  was,  by  motion,  to  require  the  plaintiff  to  elect 
whether  he  would  prosecute  his  action  for  bis  "Intestate's  death"  or  for  her 
"pain  and  suffering." 

4.  Instructions— Contributory  negligence— Where  death  is  caused  by  the 
negligent  sale  by  a  druggist  of  strychnine  for  morphine,  which  was  negli- 
gently administered  to  the  deceas^  by  her  nurse,  it  was  error  for  the  court 
to  instruct  the  jury  that  "if  they  believe  from  the  evidence  that  the  dece- 
dent or  her  agents,  or  servants  acting  for  or  attending  on  her,  negligently 
failed  to  open  the  package  (containing  the  strychnine),  or  negligently  failed 
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to  look  at  the  label  thereof,  or  negllffentlj  failed  to  disoover  the  nature  and 
warning  of  said  label,  or  negligently  failed  to  examine  the  character  of  the 
drug  purohaeed  and  administered  to  the  decedent,  then,  in  law,  the  dece- 
dent is  chargeable  with  contributory  negligence,  and  in  that  event  the  law 
is  for  the  defendant,  and  the  jury  should  so  find." 

5.  Negligence  of  nurse — Concurring  negligence  of  defendants— If  decedent 
herself  was  so  negligent  in  the  matter,  but  for  which  the  injury  to  her- 
would  not  have  occurred,  her  estate  ought  not  to  recover,  under  the  rule  of 
contributory  negligence  prevailing  in  this  State,  but  the  fact  that  her  nurse 
or  attendant  was  negligent  in  administering  the  strychnine  to  her.  will  not. 
excuse  the  concurrent  negligence  of  the  druggists  in  furniihing  the  drug 
whereby  the  wrong  drug  was  provided.  Both  the  servant  and  the  druggists. 
In  such  case  are  joint  tort  feasors,  and  both  liable  in  damages. 

6.  Proper  instructions— The  jury  should  have  been  instructed  that  if  the. 
defendant,  Mudd,  who  was  not  a  licensed  pharmacist,  sold  to  Allen  Sutton, 
for  his  mother,  strychnine,  in  quantity  of  five  grains  or  more,  without  in- 
quiring the  purpose  for  which  it  was  intended,  and  without  entering  in   ik. 
book  kept  for  that  purpose  the  name  and   residence  of  the  buyer,  the  name 
of  the  article,  the  quantity  sold,  and  the  purpose  for  which  it  was  intended, 
and  that  Nannie  Sutton  oame  to  her  death  by   reason  of   such   failure,  \t 
any  there  was,  the  law  is  for  the  plaintiff,  and  the  jury  should  so  find. 

7.  Care  in  furnishing  poison— A  druggist  and  his  customer  are  not  under* 
the  same  degree  of  care  in  the  furnishing  and  taking  of  poison.  The  latter'a 
duty  is  to  exercise  ordinary  care  for  his  own  safety,  while  the  former  is  re* 
quired  to  exercise  the  highest  degree  of  care  for  the  safety  of  the  publlQ. 
dealing  with  him. 

W.  C.  McChord,  John  W.  Lewis  and  W.  D.  Claybrook  for  appellant. 

I.  H.  Thurman  and  J.  W.  S.  Clemments  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellees  were  druggists  at  Springfield.  On  of  their  firm,  appellee  Mudd^ 
was  not  a  registered  pharmacist,  nor  did  he  know  anything  about  the  mix- 
ing of  drugs,  or  technically  of  their  nature  and  qualities. 

Mrs.  Sutton,  through  her  son,  bought  of  appellees,  so  the  petition  chaigesi, 
a  bottle  of  morphine  for  medicinal  purposes.  But  instead  of  delivering- 
morphine,  it  is  claimed  appellee  Mudd  wrapped  up  and  handed  young  Sut- 
ton a  bottle  of  strychnine.  Some  days  later  Mrs.  Sutton,  who  was  ill  anc^ 
had  been  taking  morphine  under  the  prescription  of  a  physician,  called  on  her 
daughter,  who  was  acting  as  her  nurse,  to  give  her  a  dose  of  the  morphine. 
Without  unwrapping  the  bottle,  us  is  claimed,  the  young  woman  removed 
the  stopper  and  administered  what  she  supposed  was  morphine,  giving  oi 
the  powder  an  equivalent  of  the  ordinary  dose  that  had  been  prescribed.  la 
the  course  of  an  hour  Mrs.  Sutton  was  dead,  having  in  the  meantime  suf- 
fered horrible  agony,  from  the  effect  of  strychnine  poisoning.  It  was  not. 
discovered  till  after  her  burial  that  she  had  been  given  the  wrong  drug. 

This  suit,  brought  by  her  administrator  against  the  druggists,  charges 
that  they  carelessly,  and  through  gross  negligence,  sold  and  furnished  to 
decedent  the  wrong  drug,  the  strychnine,  without  taking  any  of  the  pre- 
cautions required  of  them  by  the  statute,  in  consequence  of  which  the  strcyhi 
nine  oame  to  be  administered  to  her,  causing  her  great  physical  pain  an^ 
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"suffering  and  destroying  her  life.  The  oironit  court  struck  out  of  the  peti* 
tion  certain  matter  alleged,  of  which  appellant  complains.  After  alleging 
the  facts  set  out  above,  and  stating  that  appellees  delivered  to  intestate's 
-son  a  package  containing  one-eighth  of  an  ounce,  an  unusual  quantity  of 
strychnine,  the  petition  continued:  *  *  *  ** Wrapped  in  a  paper  without 
«ny  mark  or  label  on  the  outside  of  said  package  designating  the  name  of 
the  poison  contained  therein,  or  the  name  of  any  antidote  for  such  poison; 
that  at  the  time  said  strychnine  was  so  sold  and  delivered  by  defendant, 
Herman  Mudd,  be  was  not  a  registered  pharmacist,  nor  did  he  have  a  cer- 
tificate of  registration  from  the  Kentueky  State  Board  of  Pharmacists  au- 
thorizing him  to  sell  or  dispense  drugs,  medicines  or  poisons  as  authorized 
by  law,  nor  was  he  at  the  time  legally  authorized  to  sell  or  dispense  drugs, 
medicines  or  poisons.  Plaintiff  says  that  at  said  time  defendant  Mudd 
did  not  make  any  inquiry  as  to  the  purpose  for  which  said  strychnine  was 
to  be  used,  nor  did  he  satisfy  himself  that  such  poison  was  to  be  used  for 
legitimate  purposes. " 

The  averment  just  quoted  was  stricken  out  of  the  petition  on  motion  of 
defendants  and  over  the  plaintiff*s  objection.  The  basis  of  the  court's 
ruling  was  doubtless  that  the  rejected  matter  was  evidential  merely,  and 
not  properly  pleadable.  It  was  supposed  that  the  averment  of  negligence 
covered  the  particular  failures  specifically  set  forth,  if  indeed  the  court 
deemed  them  as  relevant  nt  nil.  Whether  the  stricken  matter  was  relevant 
depends  on  whether  they  show  a  cause  of  action,  taken  in  connection  with 
the  other  averments  of  the  petition. 

Section  2630,  Kentucky  Statutes,  is  as  follows:  ''No  person  shall  sell  at 
retail  any  poisons,  except  as  herein  provided,  without  affixing  to  the  bottle, 
box,  vessel  or  package  containing  same,  a  label  printed  or  plainly  written, 
containing  the  name  of  the  article,  the  word  'poison','  and  the  name  and 
place  of  business  of  the  seller,  with  the  common  name  of  two  or  more 
readily  accessible  antidotes,  nor  shall  he  deliver  poison  to  any  person  with- 
out satisfying  himself  that  such  poison  is  to  be  used  for  legitimate  purposes. 
A  poison  In  the  meaning  of  this  act  shall  be  any  drug,  chemical  or  prepara- 
tion, which,  according  to  standard  works  on  medicine  or  materia  medlca. 
Is  liable  to  be  destructive  to  adult  human  life  In  quantities  of  sixty  grains 
or  less.  It  shall  be  the  further  duty  of  anyone  selling  or  dispensing  poisons, 
which  are  known  to  be  destructive  to  adult  human  life  In  quantities  of  five 
grains  or  less,  before  delivering  them,  to  enter  In  a  book  kept  for  that  pur- 
pose the  name  of  the  seller,  the  name  and  residence  of  the  buyer,  the  name 
of  the  article,  the  quantity  sold  or  disposed  of,  and  the  purposes  for  which 
it  is  intended,  etc." 

Other  sections  (2631-2)  prohibit  all  persons  not  registered  pharmacists  or 
physicians  from  selling  drugs  or  medicines,  except  proprietary  or  patent 
medicines,  and  nonpoisonous  medicines  which  may  be  sold  by  country  stores 
In  small  places  or  rural  districts.  These  sections,  enacted  under  the  police 
power  of  the  State,  were  designed  for  the  protection  of  the  public  health. 
Their  breach  is  denounced  as  a  crime,  punishable  by  fine.  But  this  pun- 
ishment may  be  administered  whether  any  damage  is  done  by  the  act  or  not. 
When,  however,  damage  results  from  the  neglect,  the  fact  that  it  may  alto 
he  punished  as  an  offense  against  the  criminal  law  will  not  prevent  one 
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6peola]]y  damaged  by  It  from  recoveriDg  for  It.  Indeed  such  right  of  recoT* 
,«ry  la  specifically  granted  by  statute.  (Section  466,  Kentucky  Statutes.)  / 
Before  the  statute  above  quoted  an  action  would  lie  agitlnst  a  druggist  who  / 
negligently  furnished  a  customer  a  poisonous  drug  instead  of  some  other/ 
and  different  one'wh^ch  had  been  bought  of  him,  not  calling  the  customer'^ 
attention  to  the  substitution,  where  damage  resulted  from  the  act.  By  l^e 
statutes  regulating  the  practice  of  pharmacy  a  comprehensive  system  has  .been 
devised  to  guard  the  public  against  incompetent,  inexpert  handlers  qif  sub- 
tie,  dangerous  drugs,  designed  and  sold  to  be  administered  to  peopIe.t<'  Great 
«are  has  been  observed  in  prescribing  rule^,  which  in  their  application  are 
believed  to  minimize  the  dangers  incident  to  this  business.  Aslne  legisla- 
tion was  to  enhance  the  public's  protection,  the  duties  imposed  on  the  drug- 
gists were  intended  as  statutory  tests  of  caie,  in  so  far  as  the^ltatutes  went. 
Their  nonobservanoe  is  per  se  neglect  of  duty,  as  well  as  neglect  of  care, 
{^hen  special  damage  flows  from  it  there  exists  prinipr  facie  a  case  of 
actionable  negligence.  Speaking  of  this  elate  of  actions,  this  court,  in  Hen- 
derson V.  Clayton,  32  Ky.  Law  Bep.,  888,  saM:  " Front  time  immemorial, 
where  a  statutory  duty  for  the  protection  o^  individuals  has  been  violated, 
an  action  at  common  law  may  be  maintainea. " 

In  Monteith  v.  Eokomo  Wood  Enameling  Go..{i8  L.  B.  A.,  944,  the  Su- 
preme Court  of  Indiana  approved  this  rule,  daauced  from  English  cases, 
and  followed  by  a  considerable  number  of  AmiA-ican  cases  as  well:  "Where 
a  statute  of  public  character  prescribes  in  jpegard  to  a  class  of  persons  the 
performance  of  certain  acts  as  reasonable  p^cautiDUsfor  the  health  or  safety 
of  a  class  of  persons  having  to  do  with  t^eni,  the  neglect  of  sucti  a  statu- 
tory precaution  gives  a  right  of  action  ^to  any  person  within  the  scope  of 
the  intended  benefit  who,  by  reason  o/  the  neglect,  sufi'ers  damages  of  the 
kind  intended  to  be  provided  against.**'  (Thompson  on  Negllgfuce,  section 
10,  page  12.) 

It  was,  therefore,  a  material  an^  appropriate  averment  in  the  setting  out 
of  his  cause  of  action  for  the  pfeintiff  to  have  charged  a  specific  breach  of 
the  statute  quoted,  although  4^endants  might  have  been  otherwise  negli- 
gent in  the  transactiob  so  a^  to  have  been  liable  to  the  plaintiffs  therefor. 
The  action  of  the  court/  in  striking  out  was  erroneous.  Another  averment 
of  the  petition  stricken  qut  on  motion  of  the  defendants  was  the  statement 
that  plaintiff's  intestate  ,tea8  caused  to  suffer  intense  pains  and  anguish  as  a 
oonsequence  of  having  had  the  strychnine  given  to  her.  This  action  of  the 
court  was  presumably  upon  the  idea  that  causes  of  action  for  physical  suf- 
ering  and  for  deajth  could  not  be  joined.  But  each  being  sufficiently 
pleaded,  it  was  not  the  province  of  the  defendant  to  select  which  of  them  he 
would  have  stricken  out.  The  proper  practice  was  by  motion  to  require  the 
plaintiff  to  elect.  The  court's  action  in  the  ruling  was  erroneous,  and 
under  the  facts  of  this  case  was,  in  our  opinion,  prejudicial. 

The  instractions  to  the  jury,  while  submitting  unobjectionably  the  ques- 
tion of  d.eSfendant'8  negligence,  aside  from  their  statutory  duties  omitted, 
were  ei^oneous  in  not  also  submitting  the  latter  phase  of  the  case.  The 
jury  should  have  been  told  that  if  defendant  Mudd,  who  was  not  a  licensed 
phannacist|  sold  to  Allen  Sutton,  for  his  mother,  strychnine  in  quantity  of 
flv^  grains  or  more,  without  inquiring  thej  purpose  for  which  it  was  in- 
t9^ded,  and  without  entering  In  a  book  kept  for  that  purpose  the  name  of 
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the  seller,  the  name  and  resldeDce  of  the  buyer,  the  name  of  the  article,  the 
quantity  Eold.  and  the  purpose  for  which  it  was  intended,  and  that  Nannie 
Sutton  came  to  her  death  by  reason  of  such  failure,  if  any  there  was,  the 
law  is  for  the  plaintiff,  and  the  jury  should  so  find.  The  measure  of  dam- 
ages and  the  law  as  to  punitive   damages  were  correctly  stated  to  the  jury. 

The  instructions  given  on  contributory  negligence  are  marked  *'d"  and 

4,*'  respeoUvely,  and  are  as  follows: 
d.  The  court  instructs  the  jury  that  it  was  the  duty  of  the  deoedenti 
Nannie  Sutton,  and  of  her  agents  ai^d  servants  attendant  upon  her,  to  use 
ordinary  care  to  discover  the  true  and  real  contents  of  the  bottle  from  which 
the  poison  is  claimed  to  have  been  adminiscered,  and  if  the  jury  believe  from 
the  evidence  the  said  Nannie  Sutton,  or  her  agents  or  servants  acting  for 
and  attendant  upon  her,  negligently  failed  to  open  the  package  delivered  to 
Allen  Sutton  for  the  said  decedent,  or  negligently  failed  to  look  at  the  label 
thereof,  or  negligently  failed  to  discover  the  nature  and  warning  of  said 
label,  or  negligently  failed  to  examine  the  character  of  the  drug  purchased 
and  administered  to  the  said  decedent,  or  negligently  failed  to  discover  the- 
nature  of  same,  then  in  the  law  the  decedent  is  chargeable  with  contribu- 
tory negligence,  and  in  that  ^ent  the  law  is  for  the  defendants,  and  fo  the 
jury  should  find. 

*'4.  Contributory  negligence,  as  used  in  these  Instructions,  mean  suob 
negligence  upon  the  part  of  decedent,  Nannie  Sutton,  or  her  agents  or  ser. 
vants  acting  for  her,  as  that  but  for  same  her  death  would  not  have  occurred.' 

If  Nannie  Sutton  was  herself  so  negligent  in  the  matter  but  for  which  the 
injury  to  her  would  not  have  occurred,  it  seems  clear  that  her  estate  ought 
not  to  recover  under  the  familiar  rule  governing  contributory  negligence 
prevailing  in  this  State.  But  we  do  not  understand,  though,  that  Mrs.  Sut- 
ton had  no  right  of  action  because  of  defendant's  negligence  if  somebody  else's 
negligence  than  her  own  concurred  in  producing  her  injury.  We  understand 
the  law  to  be  just  the  contrary.  If  Mrs.  Sutton's  nurse  or  servant  negli- 
gently administered  the  wrong  drug  or  poison,  inflicting  death,  the  serva^ 
would  be  liable  to  the  decedent's  estate  in  damages.  This,  however,  would 
not  excuse  the  druggist  who  had  also  been  negligent  in  furnishing  the  drug, 
whereby  the  wrong  drug  was  provided.  Both  the  druggist  and  the  servant 
might  be  liable.  If  the  agent  neglects  his  duty  to  the  principal,  inflicting 
an  injury  on  the  latter,  he  ie  liable  just  as  the  negligent  master  is  who  Infliota 
an  injury  on  his  servant.  If  the  master  and  another  by  their  joint  or  con- 
curring negligence  injure  the  servant,  both  tort  feasors  are  liable  in  dam- 
ages. Upon  the  same  principle,  if  the  servant's  negligence  concurs  with  a 
stranger's  in  injuring  the  master,  both  should  be  liable.  There  is  no  merit 
in  the  proposition  that  the  stranger  is  not  liable  for  his  negligenoe  because 
the  injured  person's  servant  was  also  negligent,  and  aided  thereby  in  inflict- 
ing the  injury.  The  doctrine  of  respondeat  superior  does  not  work  that 
way.  It  makes  the  master  liable  for  the  servant's  negligence  towards  others, 
but  does  not  excuse  the  servant  from  his  duty  toward  the  master. 

It  is  not  true,  either,  as  stated  in  the  6th  instruction,  that  the  druggist 
and  the  customer  are  under  the  same  degree  of  care  in  the  furnishing  and 
taking  of  the  drug.  The  fact  alone  that  one  is  prohibited  from  acting  in 
the  matter  at  all  except  under  a  license,  and  after  a  technical  training, 
evinces  that  there  is  a  difference,  and  a  necessary  one,  between  the  care  to 
be  observed  by  the  pharmacist  and  by  his  customer.  The  latter's  duty  is  to 
exercise  ordinary  care  for  his  own  safety.  The  former's,  to 'exercise  the 
highest  degree  of  care  for  the  safety  of  the  public  dealing  with  him. 

The  judgment  must  be  reversed  and  the  cause  remanded  for  a  new  trial, 
consistent  herewith. 


^Y\e  K^i^tacky  Jj^aW  Reporter 
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COURT  OF  APPEALS  OF  KENTUCKY. 


WITT  V.  WILLIS. 
(Filed  February  24,  1906— Not  to  be  reported.) 

1.  La Dd8— Boundary  of— Shifting  of  channel  of  river— It  appearing  that 
the  land  in  oontroversy  was  out  off  from  the  main  traot  by  the  shifting  of 
the  channel  of  the  Kentucky  river,  and  that  the  river  is  the  boundary  be- 
tween Madison  and  Jessamine  counties,  to  determine  the  question  as  to  the 
location  of  the  land  and  jurisdiction  judicial  notice  of  the  act  creating  the 
counties  must  be  taken.  The  shifting  of  the  river  occurred  since  the  crea- 
tion of  the  counties,  and  the  rule  Is  that  where  a  stream  imperceptibly 
changes  its  course  so  as  to  cut  off  a  strip  of  land  and  leave  it  beyond  the 
thread  of  the  stream  the  ownership  will  not  be  changed,  and  the  shifting  of 
the  channel  herein  does  not  affect  the  boundary  between  the  two  oounties, 
which  remains  where  it  stood  before  the  channel  of  the  rifer  was  changed. 

2.  Amendments— Forcible  entry  and  detainer— In  an  action  for  forcible 
entry  where  an  amendment  does  not  change  the  cause  of  action,  but  only 
perfected  the  cause  of  action  aimed  to  be  stated  originally,  such  amendment 
to  the  warrant  should  be  permitted  to  be  filed. 

Grant  &  Lilly  for  appellant. 

John  H.  Welsh  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellent  filed  with  the  county  judge  of  Madison  county  his  affidavit, 
stating  that  he  was  the  owner  and  in  the  actual  possession  of  eighteen  acres 
of  ground  in  Madison  county,  particularly  described  in  the  affidavit,  and 
that  the  defendant  had  forcibly  and  against  his  will  entered  thereon  and 
detained  the  same  from  him.  Thereupon  a  warrant  of  forcible  entry  was 
issued,  and  an  order  of  survey  was  made.  The  surveyor  reported  that  the 
eighteen  acres  of  land  was  within  the  calls  of  the  plaintiff's  deed,  and  that 
he  had  run  the  land  In  the  year  1896  before  slack-water,  or  before  any 
change  in  the  Kentucky  river;  that  the  old  channel  to  which  the  deed  runs 
is  DOW  dry  and  that  the  defendant  owns  fifty  acres  of  land  on  the  opposite 
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side  of  the  river  Id  Jeflsamine  county,  whioh  Is  bounded  on  the  east  by  the 
river.  Accompanying  the  report  of  the  eurvfjor  is  the  following  plat, 
which  illustrates  the  situation,  the  defendant's  land  being  on  the  opposite 
side  of  the  river  from  appellant.  The  eighteen  acres  in  controversy  is  the 
strip  between  the  old  channel  and  the  new,  indicated  on  the  plat : 


On  the  trial  before  the  county  Judge  the  jury  found  the  defendant  guilty 
of  the  forcible  entry  complained  of.  He  traversed  the  inquisition  and  took 
an  appeal  to  the  circuit  court.  In  the  county  court  the  defendant  filed  a 
plea  to  the  Jurisdiction  of  the  county  Judge,  alleging  that  the  land  in  con- 
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^roTersy  lay  in  Jefiearalne  ootiDty.  In  reply  to  this  plea  the  plaintiff  alleged 
that  the  land  on  which  the  defendant  entered  Is  a  large  tract,  containing  one 
Imndred  and  eeventeen  acres,  lying  in  Madison  county,  and  defined  as  shown 
in  the  report  of  the  snrTeyor.  In  the  appeal  to  the  cironlt  court  the  plain- 
tiff moved  the  oourt  to  permit  him  to  amend  his  writ  so  as  to  embrace  his 
entire  farm  of  one  hundred  and  seventeen  acres,  insisting  that  the  writ  had 
been  orally  amended  in  the  lower  court.  The  oourt  refused  to  allow  the 
amendment.  Thereupon  the  following  agreement  of  facts  was  filed  by  the 
plaintiff:  "That  his  whole  farm  contains  about  one  hundred  and  seventeen 
acres;  that  about  two  years  ago  the  United  States  government  built  a  lock 
and  dam  across  the  Kentucky  river  below  his  farm ;  that  this  backs  the 
water  for  some  miles  above  bis  farm,  and  that  at  the  time  this  proceeding 
was  instituted,  and  now,  the  main  current  of  the  Kentucky  river  runs  on 
the  southeast  side  of,  and  the  main  bed  of  said  river  is  on  the  southeast  side 
of,  the  eighteen  acres  of  land,  which  is  described  in  the  original  affidavit  and 
writ;  that  he  and  his  father  have  been  in  possession  of  said  farm  since  1860, 
«nd  that  he  was  in  the  quiet  possession  of  same  on  the  day  that  appellant 
entered  upon  the  land  described  In  the  writ.'* 

On  these  facts  the  circuit  court  sustained  the  defendant's  plea  to  the  Juris- 
diction, and  dismissed  the  proceeding  on  the  ground  that  the  land  lay  in 
Jesaamine  county  and  not  within  the  jurisdiction  of  the  courts  of  Madison 
county.   From  this  judgment  the  plaintiff  appeals. 

The  Kentucky  river  is  the  boundary  between  the  counties  of  Madison  and 
Jessamine,  and  whether  the  eighteen  acres  of  land  in  controversy  lies  in 
Madison  or  in  Jessamine  county  depends  upon  whether  the  old  channel  or 
the  present  channel  of  the  river  is  the  line.  In  determining  this  question 
the  oourt  must  take  judicial  notice  of  the  statutes  creating  the  counties. 
The  county  of  Madison  was  formed  in  1785.  The  county  of  Jessamine  was 
formed  in  1798.  The  river  has  shifted  from  the  old  channel  to  the  new  since 
the  establishment  of  the  counties.  The  rule  Is  that  If  a  stream  impercep- 
tibly changes  its  course  the  thread  of  the  stream  continues  to  be  the  divid- 
ing line  between  the  adjoining  proprietors,  and  the  accretion  on  one  side 
belongs  to  him  on  whose  side  It  is  formed.  But  where  a  stream  changes  Its 
course  so  as  to  perceptibly  cut  off  a  point  of  laud  and  leave  it  beyond  the 
thread  of  the  stream  the  ownership  will  not  be  changed.  (Sweatman  v. 
Holbrook,  18  Ky.  Law  Bep.,  870;  Holoomb  v.  Blair.  26  Ky.  Law  Hep..  976.) 
In  Qould  on  Waters,  section  160,  the  rule  is  thus  stated :  *' When  a  tidal  river 
does  not  work  a  shifting  of  the  shore,  but  by  the  Irruption  of  its  waters 
forms  an  entirely  new  channel  In  private  lands,  not  only  does  the  right  to 
the  soil  thus  covered  remain  in  the  owner,  but  the  right  of  fiRhery  is  his  and 
not  in  the  public,  though  the  public  right  of  navigation  may  extend  to  the 
new  channel.  If  an  unnavigable  stream,  in  which  the  title  of  the  riparian 
owners  extends  ad  filum  aquse,  slowly  and  imperceptibly  changes  its  course, 
the  boundary  line  is  at  the  center  of  the  new  channel.  But  if  the  change  is 
violent  and  visible,  and  arises  from  a  known  cause,  such  as  a  freshet  or  a 
cut  through  which  a  new  channel  is  formed,  the  original  thread  of  the 
stream  continues  to  mark  the  limits  between  the  two  estates."  (6  Cyc, 
004.) 

In  the  case  of  Indiana  v.  Kentucky,  186  U.   S.,   479,  the  question  was 
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whether  Green  Biver  Island  lay  in  Kentucky  or  Indiana.  It  was  showir 
that  at  the  time  of  the  trial  the  Ohio  river  ran  south  of  the  Island,  and  there 
was  no  water  between  it  and  the  mainland  at  ordinary  stages.  But  it  was- 
also  shown  that  at  the  time  of  the  irrant  from  Virginia  the  waters  of  the 
Ohio  river  ran  between  the  island  and  the  Indiana  shore.  It  was  held  that 
the  shifting  of  the  river  to  the  south  of  the  island  did  not  affect  the  claim- 
of  Kentucky  to  it.  So  here  the  shifting  of  the  channel  of  the  Kentucky 
river  from  one  side  of  the  island  to  the  other  does  not  affect  the  boundary 
between  Madison  and  Jessamine  oounties,  which  remains  where  it  stood 
before  the  channel  of  the  river  was  changed. 

In  Willis  V.  McNeal,  8  Ky.  Law  Rep.,  411,  it  was  held  that  on  an  appeal 
to  the  circuit  court  from  a  justice's  court  the  plaintiff  may  not  amend  hir 
pleading  so  as  to  set  up  a  npw  cause  of  action,  but  that  amendments  may  be 
allowed  by  the  plaintiff  or  the  defendant  to  perfect  the  cause  of  action  or 
defense  relied  on  as  the  case  is  to  be  tried  de  novo.  In  Puff  y.  Hutcher,  78- 
Ky.,  146,  the  plaintiff  failed  to  file  his  petition  in  the  magistrate's  court, 
and  on  the  appeal  to  the  circuit  court  he  was  allowed  to  file  an  amended' 
];)etition  setting  up  his  cause  of  action.  In  Commonwealth  v.  Cantrill,  80 
Ky.  Law  Rep.,  34,  a  bastardy  warrant  was  defective,  and  it  was  held  that 
the  warrant  might  be  amended  in  the  circuit  court  after  appeal  to  that 
court,  and  the  judgment  of  the  circuit  court  dismissing  the  warrant  and 
refusing  to  allow  it  to  be  amended  was  reversed.  (N.  N.  &  M.  V.  Co.  v. 
Henderson,  11  Ky.  Law  Rep.,  486.)  In  Louisville  v.  Wemhoff.  25  Ky.  Law 
Bep.,  996,  it  was  held  that  in  a  criminal  proceeding  for  a  misdemeanor  the 
warrant  may  be  amended  in  the  circuit  court  on  appeal.  In  Fursythe  T^ 
Huey,  26  Ky.  Law  Rep.,  147,  it  was  held  that  a  warrant  for  forcible  detainer 
may  be  amended  in  the  circuit  court,  to  make  the  description  of  the  land 
claimed  more  definite,  and  in  Hoffman  y.  Mann,  25  Ky.  Law  Bep.,  255,  this 
case  was  followed,  it  being  there  held  that  after  appeal  to  the  circuit  court 
the  warrant  may  be  amended  so  as  to  show  that  the  plaintiff  was  in  jieace- 
able  possession  of  the  land  at  the  time  of  the  forcible  entry  complained  of. 

The  statement  in  the  opinion  In  Bailey  v.  Kelly,  18  Ky  Law  Bep.,  718, 
that  a  warrant  of  forcible  entry  may  not  be  amended  after  trial  In  the 
country,  was  unnecessary  to  the  decUion  of  that  case,  as  the  amendments 
there  was  made  before  the  trial  in  the  country.  It  is  purely  a  dictum,  and 
is  in  conflict  with  the  rule  laid  down  in  the  cases  above  referred  to.  The 
circuit  court  should  have  allowed  the  warrant  to  be  amended  as  asked  by 
app.Mlant.  The  amendment  did  not  change  the  cause  of  action.  It  only 
perfected  the  cause  of  action  aimed  to  be  stated  originally. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


SPBINGFIELD  FIBE  AND  MARINE  INSURANCE  CO.,  &c.  v.  GBAVES- 

COUNTY  WATEB  AND  LIGHT  CO. 

(Filed  March  1.  1906.) 

1.  Water  company— Contract  to  supply  city— Unavoidable  accident— Lose 
by  fire— The  appellee,  Graves  County  Water  and  Light  Co.,  contracted  with 
the  city  of  Mayfleld  to  furnish  it  an  ample  supply  of  water  for  all  purposes^ 
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%%  being  known  by  all  parties  that  the  water  had  to  be  obtained  from  deep 
4>ored  wells.  Appellee  sunk  three  wells,  two  of  which  were  ample  to  supply 
the  oity  at  ordinary  times.  A  few  days  prior  to  the  loss  sued  for.  without 
the  fault  of  appellee,  the  plnnger  at  the  bottom  of  one  of  the  wells  got  fas- 
tened and  would  not  work,  and  after  diligent  efforts  to  remedy  it,  finally 
had  to  be  abandoned  and  a  new  well  bored.  During  the  time  of  this  aocl- 
dent  (the  water  supply  having  diminished  by  reason  of  a  long  drouth)  a  fire 
oocurred,  destroying  property  for  the  loss  of  which  this  action  was  brought 
against  appellee.  Held— That  under  the  contract  an  instruction  to  the  Jury, 
that  *'if  they  believe  from  the  evidence  that  the  failure  of  the  defendant  to 
furnish  an  ample  supply  of  water  at  the  time  of  the  burning  of  the  property 
was  due  to  accidental  causes,  not  the  result  of  defendant's  negligence,  and 
^hich  it  could  not,  by  the  use  of  ordinary  diligence,  have  foreseen  and  pre- 
vented, the  law  is  for  the  defendant  and  the  Jury  should  so  find,"  waa 
.proper. 

d.  Contracts— Bule  for  construction— The  general  rule  for  construing  a 
•contract  is  to  take  it  as  a  whole,  and,  if  possible,  ascertain  the  true  mean- 
Ing  and  intent  of  the  parties,  and  where  there  is  any  ambiguity  in  a  con- 
tract or  any  doubt  concerning  its  meaning,  it  should  always  be  resolved 
•against  the  party  preparing  it,  if  it  cfin  be  done  without  doing  violence  to 
^e  rights  of  the  parties  thereto. 

Wm.  M.  Smith,  W.  J.  Webb  and  S.  H.  Grossland  for  appellants. 

Bobbins  &  Thomas  for  appellee. 

■Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  night  of  June  26,  1001,  a  fire  occurred  in  the  city  of  Mayfield,  Ky., 
'destroying  a  large  amount  of  property,  of  the  value  of  about  1200,000.  About 
948,000  worth  of  this  belonged  to  a  firm  of  tobacco  dealers,  known  as  Ligon, 
Allen  &  Co.,  who  instituted  suit  against  the  appellee  herein  for  damages  on 
•account  of  its  failure  to  furnish  water  under  its  contract,  with  which  to 
extinguish  the  fire.  The  appellee  in  this  case  demurred  to  that  petition, 
which  demurrer  was  overruled.  It  filed  an  answer,  but  subsequently  with- 
drew it,  and  stood  by  its  demurrer.  The  court  in  that  case  instructed  the 
Jury  to  find  for  Llgon,  Allen  &  Co.  the  amount  sued  for,  less  the  insurance 
on  the  property  and  salvage.  The  verdict  of  the  jury  was  for  $12,000,  and 
from  that  judgment  the  water  company  appealed  to  this  court,  and  endeav- 
ored to  have  this  court  overrule  its  decision  In  the  case  of  the  Paducah  Lum- 
ber Co.  V.  Paducah  Water  Supply  Co.,  89  Ky.,  840,  and  other  opinions  fol- 
lowing it.  This  court  declined  to  overrule  these  cases,  but  approved  them, 
and  affirmed  the  judgment  of  the  lower  court.     (23  Ky.  Law  Bep.,  2149.) 

The  appellant,  Springfield  Fire  and  Marine  Insurance  Co.,  having  pre- 
vious to  the  fire  Insured  the  property  of  Ligon,  Allen  &  Co.  for  the  sum  of 
^,000,  paid  the  Insurance  after  the  loss  and  took  from  the  assured  an  assign- 
ment of  all  their  rights,  interests  and  claims  they  had  for  the  loss  of  this 
property  against  all  persons,  and  especially  against  the  appellee.  Graves 
-County  Water  and  Light  Co.  The  appellant  insurance  company,  together 
with  Ligon,  Allen  &  Co.,  who  'joined  for  the  use  and  benefit  of  appellant 
oompany.  instituted  this  action  against  the  appellee  to  recover  the  96,000, 
with  interest  from  the  date  of  payment,  alleging  in  substance  that  the  loss 
of  this  property  resulted  from   the  failure  of  appellee  to  comply  with   its 
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oontraot  that  it  bad  made  with  the  city  of  Mayfleld  and  the  oitiseDB  thereoT 
to  furniah  at  all  times  saflSolent  water  to  extinguish  fires.  There  appears 
not  to  have  been  any  contract  other  than  the  ordinance  passed  by  the  city» 
which  was  accepted  by  the  water  company,  and  oonetitnted  the  contract. 
The  ordinance  was  flied  with  the  petition,  and  consists  of  fourteen  sections. 
By  the  first  section  it  is  shown  that  the  contract  was  for  the  supplying  of 
water  and  electric  lights  to  the  city  and  its  inhabitants,  both  for  public  and. 
private  uses.  By  the  second  it  is  provided  that  the  supply  shall  be  from 
the  most  available  source  where  good  water  can  be  obtained.  This  is  to  bfr 
determined  by  the  company.  It  was  also  provided  therein  that  the  company 
should  keep  a  sufQciency  of  engine  and  boiler  power  so  if  one  engine  or 
pump  should  get  out  of  fix  that  there  should  be  another  which  could  be 
used  for  pumping  water.  By  the  third  it  was  provided  that  all  mains  and 
pipes  used  in  construction  by  the  company  should  be  of  suitable  size  to  fur- 
nish an  abundant  supply  of  water  for  present  and  future  requirements  for 
the  city,  and  should  be  laid  In  trenches,  with  not  less  than  thirty  inches 
cover.  It  is  further  provided  by  that  section  that  the  company  should  give 
a  public  test  of  the  power  and  capacity  of  the  waterworks,  of  which  the 
council  should  have  notice,  and  at  the  test  they  should  throw  from  separate 
hydrants,  in  the  business  part  of  the  city,  not  less  than  three  slmultaneour 
streams  of  water  through  fifty  feet  of  hose  and  a  one  inch  ring  noszle  to  the 
height  of  eighty  feet  on  a  horizontal  distance  corresponding  therewith.  By 
the  fourth  it  Is  provided  that  the  company  shall  not  unnecessarily  obstruct 
the  streets,  sidewalks,  etc.,  in  constructing  or  repairing  its  plant.  By  the> 
fifth  it  is  provided  for  the  extension  of  the  plant  whenever  it  becomes, 
necessary.  By  the  sixth  it  is  provided  how  the  water  company  should  be 
paid  for  the  water  furnished  during  the  faithful  operation  of  the  plant.  By 
the  seventh  it  was  provided  that  the  water  from  the  fire  hydrants  should  be 
used  only  In  the  extinguishment  of  fires,  and  should  furnish  effective  streams 
without  the  aid  of  portable  engines.  The  eighth  section  was  as  follows: 
**The  said  Graves  County  Water  and  Light  Co.  shall  keep  all  fire  hydrants- 
rented  of  it  supplied  with  water,  and  shall  maintain  them  in  effective  work- 
ing order,  except  during  the  time  of  repairing  or  removing  any  hydrant 
which  has  become  ineffective  by  accident  or  other  cause  than  willful  negli- 
gence on  the  part  of  said  company,  and  the  hydrants  shall  be  In  charge  of 
such  person  as  the  city  council  shall  appoint  to  that  place." 

By  the  ninth  the  water  company  agreed  to  furnish  free  certain  drinking 
fountains  and  water  for  city  purposes.  By  the  tenth  it  was  provided  the 
minimum  dimensions  of  the  standplpe  and  mains  and  also  that  an  arrange- 
ment should  be  made  whereby  the  water  could  be  pumped  into  the  mains 
direct  as  well  as  into  the  standplpe.  By  the  eleventh  Ic  was  provided  for 
communication  between  the  pump  house  and  the  city.  By  the  twelfth  it 
was  provided  that  the  city  should  protect  the  company  in  Its  property  and 
from  waste  of  water  by  the  consumers.  By  the  thirteenth  It  was  provided 
as  to  how  the  city  might  purchase  the  plant  at  the  expiration  of  the  con- 
tract. By  the  fourteenth  it  was  provided  when  the  plant  should  be  com- 
pleted. It  was  agreed  that  the  city  should  organize,  equip  and  maintain  a 
competent  fire  company,  with  all  necessary  appliances  for  extinguishing- 
fires.    It  was  alleged  in  the  petition  that  the  city  complied  with  all  the 
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qulrementfl  od  Its  part,  and  that  the  loss  of  this  property  was  ocoasioned  \yy 
the  failure  of  the  appellee  to  comply  with  its  ooDtract  in  failing  to  furnish 
the  water  as  it  obligated  itself  to  do. 

The  appellee  answered  this  petition,  denying  all  the  material  allegations* 
and  alleged  that  at  the  time  of  the  organization  of  the  appellee  water  com- 
pany, and  the  entering  into  the  oontraot  stated,  it  was  known  by  all  the 
parties  that  the  water  supply  could  be  obtained  only  by  means  of  deep  bored 
wells,  there  being  no  other  ayallable  souroe  to  obtain  it;  that  it  sunk  three 
wells  for  this  purpose,  two  of  them  eighteen  inches  in  diameter  and  the 
other  twelve;  that  two  of  them  were,  under  ordinary  circnmstanceHi  suffi- 
cient to  supply  all  the  water  ordinarily  used  by  the  city  and  private  per- 
sons; that  at  the  time  of  the  fire  they  would  have  had  an  ample  supply  of 
water  but  for  the  fact  that  a  few  days  prior  to  the  fire  the  ** plunger"  at  the 
bottom  of  one  of  the  eighteen  inch  wells  became  fastened  and  would  not 
work,  and  rendered  this  well  useless;  that  this  accident  was  unavoidable 
and  could  not  have  been  anticiiMted,  and  that  it  did  not  occur  by  reason  of 
any  negligence  of  any  character,  or  by  reason  of  any  want  of  care  or  caution 
on  the  part  of  appellee;  that  immediately  after  the  accident  they  began 
working  to  repair  and  make  this  well  effective,  and  continued  this  work 
from  the  accident,  day  and  night,  and  were  working  on  it  at  the  time  of 
the  fire,  and  eventually  had  to  abandon  It  and  sink  another  well ;  that 
notwithstanding  the  loss  of  the  use  of  this  well,  the  remaining  wells  would 
have  furnished  sufficient  water  for  all  purposes  had  it  not  been  for  the  exist- 
ence of  an  unusual  drouth  and  excessive  heat  which  had  existed  for  several 
weeks  prior  to  the  fire,  and  had  not  the  citizens  of  the  city  used  the  water 
extravagantly  and  wasted  it,  which  was  permitted  by  the  city,  contrary  to 
its  contract  with  the  appellee;  that  but  for  the  unavoidable  accident  stated 
it  would  have  had  its  hydrants  supplied  with  water  and  maintained  them  in 
effective  working  order.  The  affirmative  matter  of  the  answer  was  contro- 
verted. 

The  facts  admitted  and  proven  on  the  trial  are  in  substance  as  follows: 
This  Hre  occurred  in  the  tobacco  warehouse  district  of  the  city  near  the  hour 
of  midnight,  and  destroyed  the  buildings  on  about  ten  or  twelve  acres  of 
ground.  The  weather  was  very  dry  and  hot,  with  the  wind  blowing  a  gale 
sufficiently  strong  to  carry  parts  of  shingles  several  miles  into  the  country. 
The  proof  is  somewhat  conflictng  as  to  the  progress  of  the  fire  at  the  time  of 
its  discovery  and  the  arrival  of  the  wagon  with  the  hose  at  the  scene.  Ap- 
pellant's proof  was  to  the  effect  that  there  was  only  one  building  on  fire  at 
that  time,  and  that  was  about  a  half  a  block  away  from  the  building  of 
Ligon,  Allen  &  Go.  Appellee's  proof  was  to  the  effect  that  there  were  two 
buildings  mostly  destroyed  and  the  third  was  igniting  at  the  time  of  the 
arrival  of  the  hose  wagon  at  the  place,  and  that  there  was  but  one  building 
between  the  building  of  Ligon,  Allen  &  Co.  and  the  third  one  which  had 
taken  fire;  that  the  wind  was  blowing  in  the  direction  of  Ligon,  Allen  Sa 
Co.  's  building  from  the  fire. 

The  proof  is  also  somewhat  conflicting  as  to  the  efficiency  and  equipment 
of  the  fire  company.  Appellee's  proof  conduces  to  show  that  none  of  the 
fire  company,  except  the  driver  of  the  hose  wagon,  were  present  until  some 
twenty  or  thirty  minutes  after  the  wagon  arrived  at  the  fire;  that  the  cap- 
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tain  of  the  oompaoy  was  not  there  at  all,  and  that  whatever  company  there 
was,  was  made  up  of  inexprienced  volunteers ;  that  there  was  only  one  hoae 
there  when  they  began  to  light  the  fire.  Appellant's  proof  shows  that  at 
the  beginning  there  was  one  other  fireman  besides  the  driver,  and  that  the 
volunteers  were  efficient.  It  was  admitted  that  at  the  time  there  was  an  in- 
sufficient supply  of  water,  and  that  the  hydrants  were  not  in  an  effeotive 
working  condition  to  suooessfully  fight  the  fire  at  the  b<*ginning,  and  for 
some  little  time  thereafter.  There  was  much  proof  to  the  effect  that  even  if 
they  had  had  a  full  supply  of  water  they  would  have  been  unable  to  have 
successfully  fought  the  fire«  owing  to  the  stage  of  it  when  discovered  and 
the  prevailing  conditions  of  the  wind  and  weather.  There  was  much  testi- 
mony to  the  contrary,  but  this  question  was  submitted  to  the  Jury,  and  it 
found  in  favor  of  the  appellee. 

The  appellee  proved  that  tbe  construction  and  equipment  of  its  plant  in 
every  way  filled  the  requirements  of  the  ordinance,  and  that  it  wafi  not  de- 
ficient in  any  particular;  that  its  engines  and  pumps  were  of  the  latest  and 
most  approved  patterns,  comparatively  new,  and  apparently  in  the  best  of 
condition  and  repair;  that  a  few  days  before  the  fire  the  plunger  at  the 
bottom  of  one  of  its  wells  became  fastened  and  could  not  be  made  to  per- 
form its  work ;  that  they  worked  night  and  day  from  the  time  of  the  mis- 
hap, and  were  working  on  it  at  the  time  of  the  fire,  endeavoring  to  make  it 
work,  bat  could  not  do  so,  and  finally  had  to  abandon  the  well  and  sink  a 
new  one;  that  this  accident  happened  without  any  notice  to  it  and  could 
not  have  been  anticipated  or  foreseen,  and  occurred  without  any  fault  what- 
ever on  its  pait,  and  by  reason  of  this  unavoidable  accident  it  failed  to  have 
Its  mains  and  hydrants  supplied  with  the  usual  quantity  of  water,  and  In 
good  working  condition.  It  also  proved  that  notwithstanding  this,  that  the 
two  wells,  in  working  condition,  were  sufficient  under  ordinary  circum- 
stances to  have  supplied  the  usual  and  necessary  amount  of  water,  but  on 
account  of  the  unusual  drouth  and  waste  of  water  by  the  citizens  it  was 
unable  at  the  moment  of  the  fire,  and  for  a  short  time  thereafter,  to  supply 
the  necessary  amount  of  water.  The  court,  under  instractions,  submitted 
these  questions  to  the  jury,  who  found  in  favor  of  appellee.  The  court  over- 
ruled appellant's  motion  for  a  new  trial,  and  it  has  appealed. 

The  appellant  makes  serious  objection  to  the  following  instruction:  "The 
court  further  Instructs  the  jury  that,  although  it  may  believe  from  the  evi- 
dence that  at  said  fire  there  was  on  hand,  in  time  to  have  extinguished  the 
fire,  such  fire  company,  as  stated  in  instruction  number  '1,'  and  that  it 
was  sufficiently  equipped  with  apparatus  for  fighting  fire  as  therein  stated, 
and  that  such  fire  company  so  situated  and  equipped  could  and  would  have 
prevented  the  loss  or  damage  to  said  tobacco  as  therein  stated,  and  that 
their  failure  to  do  so  was  because  such  hydrant  or  hydrants  were  not  sup- 
plied with  water,  and  it  or  they  were  not  in  effective  working  order,  yet  if 
the  failure  of  tbe  hydrants  to  be  supplied  with  water,  or  to  be  in  effective 
working  order,  was  due  to  accidental  causes,  not  the  result  of  defendant's 
negligence,  and  which  it  could  not.  by  the  use  of  ordinary  diligence,  have 
foreseen  and  prevented,  then  the  law  is  for  the  defendant  and  the  jury 
should  so  find;  and  the  court  further  says  to  the  jury  that  by  the  use  of  the 
term  'hydrant'  In  this  instruction  Is  meant  any  of  the  means  or  parts  of  the 
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defendant's  waterworks  system  by  which  it  supplies  the  public  Are  plugs 
with  water. ' ' 

The  appellant  contends  that,  under  the  contract,  the  appellee  was  not  ex- 
cused from  funrishing  a  suflSdent  supply  of  water  by  reason  of  any  aocLdenI 
of  any  character  to  the  water  plant,  except  it  be  the  act  of  God  or  the  public 
«nemy,  and  that  the  only  question  to  be  determined  by  the  jury  was 
whether  or  not,  if  there  had  been  a  sufficient  supply  of  water,  the  fire  com- 
pany as  organized  and  equipped  could  have  extinguished  and  saved  the 
property  under  all  the  circumstances  proven  in  the  case.  Whether  or  not 
appellant  is  right  in  this  contention  depends  upon  the  proper  construction 
of  the  contract. 

The  general  zule  for  construing  a  contract  is  to  take  it  as  a  whole,  and, 
If  possible,  ascertain  tke  true  meaning  and  intent  of  the  parties.  Another 
general  rule  is  that  where  there  is  any  ambiguity  in  a  contract,  or  any 
doubt  concerning  the  meaning  and  intent  of  any  part  of  It,  it  should  always 
be  resolved  against  the  party  preparing  it.  If  it  can  be  done  without  doing 
Tlolence  to  the  rights  of  the  parties  thereto.  With  these  principles  in  view, 
let  us  consider  the  contract  before  us,  to  wit,  the  ordinance  of  the  city  pre- 
I»ared  by  its  council  for  the  benefit  of  the  city  and  the  oitixens  thereof,  and 
accepted  by  the  appellee. 

By  section  8  it  is  provided  that  the  appellee  should  keep  all  fire  hydrants 
supplied  with  water,  and  should  maintain  them  in  effective  working  order 
exoept  during  the  time  of  repairing  or  removing  any  hydrants  which  had 
become  ineffective  by  nocidenc  or  other  cause  than  willful  negligence  on  the 
part  of  appellee.  Is  it  reasonable  to  presume  that  the  parties  to  this  con- 
tract intended  to  relieve  the  appellee  for  the  fiiilure  to  supply  water  when 
an  unavoidable  accident  occ*jrred  to  the  small  thing  called  the  "hydrant," 
and  yet  to  hold  it  responsible  when  an  unavoidable  accident  happened  to 
the  water  mains,  standpipe,  the  engine,  pumps  or  plunger,  or  other  material 
part  of  the  plant  which  supplied  the  hydrants?  Certainly  the  parties  in  en- 
tering into  this  contract  did  not  intend  it  to  have  that  meaning  and  effect. 
If  appellants'  contention  be  correct,  that  appellee  was  bound  at  all  hazards 
to  furnish  water,  the  act  of  God  or  the  public  enemy  alone  excusing  it,  then 
why  specify  in  the  contract  the  character  and  dimensions  of  the  standpipe, 
the  size  of  and  the  depth  to  which  the  water  mains  were  to  be  laid  under 
ooyer,  the  character  and  number  of  pumps,  engines,  the  public  test  and  re- 
quirements of  it,  and  especially  why  incorporate  the  language  as  used  in 
section  8  and  the  other  things  specified  in  the  ordinance?  If  appellant's 
contention  be  correct,  all  these  things  were  useless  and  superfluous.  In 
such  case  the  only  contract  necessary  would  have  been  for  the  appellee  to 
have  bound  itself  to  furnish  at  all  times  a  supply  of  water  sufficient  to 
throw  three  simultaneous  streams  through  a  one  inch  ring  nozzle  to  a 
height  of  eighty  feet  in  the  business  part  of  the  city,  or  to  have  obligated 
Itself  to  furnish  a  supply  of  water  sufficient  for  the  uses  of  the  city  and  the 
citizens,  and  an  ample  supply  to  put  out  fire. 

We  are  of  the  opinion  that  the  parties  on  entering  Into  this  contract  did 
not  mean  this,  but,  upon  the  contrary,  taking  the  whole  contract,  they 
meant  and  Intended  that  the  appellee  should  furnish  an  ample  supply  of 
vratei  for  all  purposes  and  at  all  times,  unless  prevented  by  an  accident  to 
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the  water  plant,  which,  by  ordinary  prudence,  could  not  have  been  antici- 
pated or  foreseen  and  provided  against.  Entertaining  these  Tlews,  we  are 
of  the  opinion  that  the  Instructions  given  by  the  lower  court  were  proper, 
or  at  least  not  prejudicial  to  the  substantial  rights  of  the  appellant.  (Owens- 
boro  Water  Co.  v.  Duncan's  Adm'z,  &c.,  17  Ky.  Law  Hep.,  765.) 

As  to  the  question  of  whether  or  not  the  appellant  Is  entitled  to  be  subro- 
gated to  the  rights  of  Ligon,  Allen  &  Co.,  under  the  terms  of  the  contract 
as  provided  in  the  policy,  we  do  not  deteiroine,  as  it  is  not  necessary  to  the- 
dlsi>08itlon  of  the  case. 

Wherefore,  the  Judgment  of  the  lower  court  Is  affirmed. 

Whole  court  sitting. 


MATTINGLY  v.  SHORTELL. 
(Filed  March  2,  1905.) 

1.  Accounts— Plead ing'Burden  of  proof— In  an  action  on  an  account, 
part  of  which  is  denied  and  payment  of  the  balance  pleaded,  the  burden  on 
the  whole  case  is  on  the  defendant,  who  Is  entitled  to  the  closing  argument. 

2.  Entry  by  bookkeeper— Evidence  of  character— An  entry  on  the  books  of 
the  employer  by  his  bookkeeper  of  a  transaction  between  them,  In  the  way 
the  bookkeeper  understood  it,  and  which  differs  from  the  understanding  of 
the  employei,  is  an  issue  of  a  civil  and  not  of  a  criminal  nature,  and  does 
not  put  the  character  of  the  bookkeeper  in  issue  so  as  to  permit  him.  In  a 
controversy  over  the  transaction,  to  introduce  evidence,  over  the  objection 
of  the  employer,  of  his  general  reputation  for  honesty. 

8.  Account  stated— Proof— Variance— Where  an  account  is  stated  between 
a  debtor  and  creditor  and  a  balance  struck  and  agreed  upon,  this  constitutea 
the  cause  of  action,  and  must  be  proved,  as  alleged,  and  if  not  so  proved, 
there  will  be  a  variance  unless  the  pleadings  are  amended. 

4.  Hearsay  evidence— Competency— An  entry  made  by  a  bookkeeper  upon 
his  employer's  books,  of  statements  made  to  him  by  another  concerning  the 
transaction,  is  not  competent  evidence  for  the  bookkeeper.  Such  statements 
were  mere  hearsay,  and  the  fact  that  the  bookkeeper  had  entered  them  upon 
his  employer's  books  added  nothing  to  their  competency. 

J.  D.  Atchison  and  C.  8.  Walker  for  appellant. 

Geo.  W.  Jolly  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  is  an  action  by  James  D.  Shortell  to  recover  of  Miles  P.  Mattingly  a 
balance  alleged  to  he  due  him  for  services  rendered  as  bookkeeper  and  gen- 
eral manager  of  his  business  as  a  distiller  in  Owensboro,  Kentucky,  for  a 
period  of  time  running  from  1889  to  1901.  This  balance  is  made  up  of  three 
items:  First,  an  account  stated  June  80,  1896,  showing  a  balance  due  of 
$1,415.40;  second,  a  balance  due  for  services  rendered  from  June  80,  1896,  to 
December  31.  1900,  at  8100  per  month,  and,  third,  a  balance  due  from  De- 
cember 81,  1900,  to  December  20.  1901,  at  875  per  month. 

The  answer  placed  in  issue  the  account  stated  as  of  June  30,  1896;  denied 
the  rendition  of  the  services  from  December  81,  1900,  to  December  20,  1901,. 
and  as  to  the  second  item  of  the  claim  pleaded  payment  and  eounterolaim. 


IfATTIHaLT  v.  SHOBTELL.  42? 

A  trial  resulted  in  a  Terdiot  In  favor  of  appellee  for  the  amotiDt  claimed  in. 
the  petition.    From  the  jadgment  entered  upon  this  verdlot  appellant  i» 
here  on  appeal.     The  burden  of  proof  and  the  cloaing   argument  were^ 
awarded  appellee  over  the  objeotlon  of  appellant.    This,  we  think,  wa». 
ttTor.    Had  the  case  been  submitted  without  any  eTidenoe  judgment  must, 
have  gone  for  appellee  for  a  part  of  the  amount  claimed  in  the  petition. 
Section  606  of  the  GItU  Code  provides:  **The  burden  of  proof  in  the  whole, 
action  lies  on  the  party  who  would  be  defeated  if  no  evidence  were  given  on 
either  side."    This  means  that  the  burden  of  proof  is  on  the  party  against, 
whom  such  a  judgment  would  be  rendered  as  carries  the  costs.    (Walling  v. 
Bggers,  26  Ey.  Law  Bep.,  1664.)    This  being  true,  it  was  error  to  deny  the 
onuluding  argument  to  appellant.    (Boyal  Insurance  Co.  v.  Sohwing,  87 
Ky.,  410;  Fireman's  Insurance  Co.  v.  Schwing,  10  Ky.  Law  Bep.,  883;  Crab-, 
tree  v.  Atchison,  08  Ky..  888;  Lucas  v.  Hunt,  91  Ey.,  970.) 

In  support  of  his  plea  of  payment  appellant  undertook  to  show  by  evi- 
dence that  he  had  assigned   to  appellee  a  note  of  T.  M.  Hill   for  81.600, 
secured  by  an  insurance  policy  on  the  life  of  Hill  for  the  amount  of  the 
note,  and  that  appellee  accepted  it  in  part  payment  of  bis  claim  for  services. 
This  was  denied  by  appellee,  who  claimed  that  the  note  and  the  Insurance 
policy  were  transferred  to  him  under  the  belief  that  Hill  was  about  to  die, 
and  that  Mattingly's  creditors  (he  having  become  flnanolally  embarrassed), 
would   attach  the  amount  of  the  insurance  policy;  that  to  prevent  this  the 
assignment  of  the  note  and  the  transfer  of  the  policy  were  made  for  the 
accommodation  of  Mattingly.  and  the  proceeds  were  to  be  credited   on 
Shorteirs  debt  for  services  when  paid;  that  Hill  bad  recovered  his  health, 
but  was  insolvent,  the  policy  had  been  allowed  to  lapse,  and  the  note  was. 
entirely  worthless.    In  evidence  of  his  side  of  the  transaction  Shortell  had- 
entered  it  on  the  books  of  his  employer  (he  being  the  bookkeeper)  as  he> 
understood   it,  and  also  certain  statements  of  Hill  concerning  the  matter. 
This  entry,  and  especially  so  much  of  it  as  contained  a  statement  that  the 
note  waste  be  credited  on  the  account  for  services  '*when  paid,"  Mattingly 
claimed  was  entered  without  bin  knowledge  oi  consent.    Conceiving  that 
this  charge  placed  his  character  In   issue,  appellee  was  permitted   by  the^ 
court,  over  the  objection  of  appellant,  to  Introduce  various  witnoEses  to  tes- 
tify as  to  his  general  reputation  for  honesty.    The  issue  between  the  parties, 
was  of  a  civil  and  not  of  a  criminal  nature,  and,  therefore,  did  not  involve^ 
the  character  of  appellee  in  the  sense  that  would  authorise  the  introduction 
of  evidence  of  general  reputation  to  support  it.    The  question  was  whether> 
or  not  Mattingly  assigned  the  Hill  note,  and   Shorten  accepted   it   in  imrt 
payment.    Shorten  entered  in  the  books  of  his  employer  his  understanding 
of  the  transaction,  but  the  correctness  of  his  understanding  did  not  involve-- 
his  character.    In  the  case  of  Evans  v.  Evans,  OS  Ey.,  610,  it  was  said :  "In, 
civil  actions  evidence  of  general  reputation  is  not  admissible  unless  the  pro- 
ceedings be  such  as  to  put  the  character  of  the  party  directly  In  issue.'* 
(Morris  v.  Hazel  wood,   1   Bush.  210;    Continental  Insurance  Co.    v.  Jach- 
michen,     69  Am.    Bep.,    108;    Dudley   v.    McClure,   27   Am.     Bep.,     278.) 
Under  the  influence  of   this  evidence   the   jury  might  well  believe  they  were 
trying  Shortell  for  a  crime,  and  hesitate  long  before  they  would  be  willing- 
to  blast  his  good  name  on  an  adverse  verdict.    This  was  manifestly  prejudloa^ 
to  appellant. 
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We  think  the  trial  court  also  erred  Id  instructing  as  to  the  account  stated, 
■permitting  the  Jury  to  find  for  the  plaintiflT  on  this  issue  on  a  quantum 
meruit,  although  they  might  believe  that  the  account  was  not  stated,  as 
-alleged,  on  June  SO,  1886.  When  an  account  is  stated  between  a  debtor  and 
«  creditor,  and  a  balance  struck  and  agreed  upon,  this  constitutes  the  cause 
t)f  action,  and  must  be  proved  as  alleged,  and  if  not  eo  proved  there  vrill  be 
-a  variance  unless  the  pleadings  are  amended.  The  court  erred  in  permitting 
-appellee  to  read  as  evidence  his  entry  concerning  the  note,  containing 
statements  made  by  Hill  to  him  concerning  the  transaction.  These  state- 
ments were  mere  hearsay,  and  the  fact  that  appellee  had  entered  them  upon 
ills  employer's  books  added  nothing  to  their  competency.  There  was  no 
'Variance  between  appellee's  allegation  concerning  the  stated  account,  in 
which  he  alleged  an  unconditional  promise  to  pay,  and  the  evidence  adduced 
upon  the  trial,  that  appellant  promised  to  pay  "when  able."  The  citation 
of  authority  on  this  point  by  appellant  were  all  cases  where  the  party 
making  the  conditional  promise  had  been  discharged  from  the  debt  by  pro- 
Hseedings  in  bankruptcy.  This  discharge  relieved  the  debtor  from  his  orig- 
inal obligation,  and  his  subsequent  promise  constituted  a  new  cause  of 
action,  and  necessarily  this  must  be  proved  as  alleged,  and  if  the  condition 
be  alleged,  then  it  must  be  proved  to  have  happened.  This  principle  has  no 
application  to  the  case  at  bar.  Here  there  was  a  subsisting  claim  for  services 
rendered,  which  was  definitely  ascertained  by  the  parties  by  stating  the 
«ooount,  and  the  law  Implied  a  promise  to  i>ay.  The  promise  to  pay  when 
able  meant  to  pay  at  once.  (Klncaid  v.  Hlggins,  1  Bibb,  896;  Cecil  v. 
Welch,  2  Bush,  168.) 

For  the  reasons  Indicated  the  judgment  is  reversed  for  proceedings  con- 
"sistent  with  this  opinion. 


PADUCAH  RAILWAY  AND  LIGHT  CO.  v.  BELL'S  ADM'R. 
(Filed  March  2,  1905— Not  to  be  reported.) 

1.  Damages — Master  and  servant — Negligence— In  this  action  for  damages 
Tor  the  death  of  appellee's  Intestate  the  question  appears  to  have  been  fairly 
presented  to  the  jury.  The  evidence  was  conflicting,  but  two  juries  having 
reached  the  same  conclusion,  rendering  verdicts  for  appellee,  the  verdict  and 
judgment  appealed  from  herein  will  not  be  disturbed. 

2.  Same — Conduct  of  counsel— The  bill  of  exceptions  falling  to  show  that 
the  statements  of  counsel  for  appellee  were  made  which  are  complained  of, 
they  will  not  be  considered. 

Beed  &  Berry  for  appellant. 

Campbell  &  Campbell  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellee's  decedent,  Charles  E.  Bell,  was  in  the  employ  of  the  appellant, 

Paducah  Railway  and  Light  Co.,  as  lineman.     It  becoming  necessary  to  tie 

a  guy  wire  In  an  eye-bolt  on  one  of  the  corporation's  poles  in  Paducah,  he 

was  directed  to  climb  it  and  perform  that  service.     When  he  reachetl  that 

Vpolnt  on  the  pole  which  brought  his  head  close  to  the  first   cross  arms  he 
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was  heard  to  utter  an  ezclamatlon  of  pa  Id  or  fright,  which  attracted  thf^. 
attention  of  seTeml  bystanders,  who  looked  up  in  time  to  see  him  fall  head 
foremost  to  the  pavement  below,  receiving  injuries  from  which  he  in  a  few- 
days  died.    This  action  was  instituted  by  his  administrator  to  lecover  dam- 
ages for  his  death, .that  being  alleged  to  have  resulted  from  the  negligence. 
of  appellant.    There  were  two  trials,  the  first  resulting  in  a  judgment  in 
favor  of  appellee  for  16,000,  which,  upon  motion  of  appellant,  was  set  aside> 
by  the  trial  judge  and  a  new  trial  granted,  resulting   in  a  verdict  against 
appellant  for  the  sum  of  18,000,  of  which  it  is  now  complaining. 

There  are  two  theories  as  to  the  cause  of  Bell's  death.    That  of  appellee  la 
that  he  was  knocked  from  the  pole  by  an  electric  shock  caused  by  defective 
insulotion  of  appellant's  wires;  that  of  appellant  is  that,  after  he  reached 
the  point   where  he  was  to  commence  work  he  undertook  to  place  his  safety^ 
belt  aniund   the  pole,  and  snap  it  in  place;  that  by   accident  or  oversight 
he  failed  to  do  this,  and  when  he  released  the  pole  with  his  hands,  expecting 
to  be  held  safe  by  the  belt,  he  fell  to  the  pavement  below.     Both  of  thesev 
theories  were  submitted  upon  each  of  tne  trials,  and  both  juries  found  ad« 
versely  to  appellant.    We  have  so  often  held  that  it  is  the  duty  of  the  em- 
ployer to  furnish   the  servant  with  a  safe  place  in  which   to   work  that   it. 
hardly  requires  citation  of  authority  in  support  of  this  proposition  of  law. 
(Angel  V.  Jellioo  Coal   Mining   Co.,  26  Ky.  Law  Hep.,  108;    Covington  Saw- 
Mill  and  Manufacturing   Co.  v.  Clark,  26   Ky.  Lav»  Rep.,  696.)    There  waa 
no  evidence  to  show  that  Bell  knew  anything  of  the  dangerous  condition  of 
the  pole  or  the  wires,  assuming  them  to  have  been  so.     On  the  contrary^ 
however,  the  theory  of  appellant  is  that  the  poles  and  wires  were  perfectly- 
safe. 

In  the  case  of  McLaughlin  v.  Louisville  Electric  Light  Co  ,  100  Ky  ,  198» 
it  is  said:  "It  seems  clear  to  us  that  appellee  should  have  been  required  to 
have  had  perfect  protection  on  its  wire  at  the  point  and  place  whi^re  appel- 
lant  was  Injured.  The  fact  that  it  was  very  expensive  or  inconvenient  la. 
no  excuse  for  such  failure.  Very  great  care  might  be  sufficient  ns  to  the 
wires  at  points  where  persons  need  not  go  for  work  or  business,  but  the  rule 
should  be  different  as  to  points  where  people  have  a  right  to  go  for  work» 
business  or  pleasure.  At  the  latter  points  or  places  the  insulation  or  protec- 
tion should  be  made  pezfect,  and  the  utmost  care  used  to  keep  It  so." 

The  rule  thus  laid  down  has  not  been  abated  in  the  many  utterances  of 
this  court  on  this  question  since  this  case  was  decided.  (Overall  v.  Louis- 
ville Electric  Light  Co.,  20  Ky.  Law  Rep.,  759;  Lexington  Railway  Co.  v. 
Fain's  Adm'r,  24  Ky.  Law  Rep.,  1448;  Schweizter's  Adm'r  v.  Citizens  Gen- 
eral Electric  Co.,  21  Ky.  Law  Rep.,  608;  Macon  v.  Paducah  Railway  and 
Light  Co.,  23  Ky.  Law  Rep.,  50;  City  of  Owensboro  v.  Knox's  Adm'r,  25. 
Ky.  Law  Rep..  50.) 

Without  discussing  them  in  detail,  we  think  the  instructions  given  by  the 
court  were  more  favorable  to  appellant  than  it  was  entitled.  There  is  no 
foundation  for  the  claim  for  a  reversal  on  the  ground  of  misconduct  of  ap- 
pellee's counsel.  Certain  statements  purporting  to  have  been  made  by  him 
in  his  argument  to  the  jury  are  incorporated  by  appellant  in  its  grounds  for- 
a  new  trial,  but  the  bill  of  exceptions  fails  to  show  that  the  statements, 
complained  of  were  made,  and,  therefore,  we  do  not  consider  them.    Upoiv 
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the  whole  case,  we  are  Impreflsed  with  the  belief  that  tfae  question  as  to 
whether  or  not  Charles  E.  Bell  oame  to  his  death  through  the  negligence  of 
appellant,  or  his  own,  was  fairly  and  fully  presented  to  the  jury,  who  found 
that  Issue  against  the  corporation.  The  evidence  was  very  conflicting  on 
the  vital  Issue,  and  two  juries  have  reached  the  same  ooncluelon  on  prac- 
tically the  same  testimony.  The  verdicts  rendered  by  both,  and  especially 
the  latter,  In  amount  evidence  a  conservative  spirit,  and  under  all  the  dr- 
>cumBtances  we  do  not  believe  appellant  has  any  just  ground  to  complain  of 
the  result. 
Judgment  afBrmed. 


POSTAL  TELEGRAPH-CABLE  CO.  v.  PRATT. 
(Filed  March  9,  1906— Not  to  be  reported. ) 

1.  Telegram— Diligence— Question  for  jury— Where  appellant's  messenger 
In  attempting  to  deliver  a  telegram  to  appellee  saw  a  light  in  his  window, 
-and  knew  that  the  house  was  occupied,  although  the  family  was  out  at  the 
precise  moment,  and  had  telephone  connection  from  Its  oiBce  with  appellee 
from  which  the  message  being  prepaid  might  have  been  telephoned,  the 
tiuestlon  was  for  the  jury  to  determine  as  to  appellant's  diligence  in  attempt- 
ing to  deliver  the  telegram. 

2.  Same — Jurisdiction— The  question  as  to  the  place  of  contract  in  this 
x:ase  was  settled  adversely  to  appellant  in  the  case  of  Howard  v.  Western 
Tin  ion  Telegraph  Co.,  ante,  224  (opinion  delivered  by  this  court  February 
'V,  1905),  where  it  was  held  that  the  contract,  as  in  a  case  like  the  one  at 
bar,  should  be  construed  in  accordance  with  the  law  of  the  State  where  the 
message  was  delivered. 

Leopold  &  Pennebaker  for  appellant. 

Campbell  Sc  Campbell  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  September  16,  1902,  at  7:66  p.  m.,  a  telegraph  message  for  transmis- 
sion wag  delivered  to  appellant  at  its  office  in  Shaw,  Miss.,  addressed  to  E. 
W.  Pratt,  Paducah,  Ky.,  reading:  ** Jerome  died,  at  6  p.  m.;  will  bury 
\)eside  Delia  at  Canton  to-morrow.  (Signed)  Frank."  This  message  was 
■addressed  to  the  bouse  and  Ftreet  number  of  appellee,  and  arrived  at  the 
Paduciih  office  at  8:03  p.  m.  on  the  day  it  was  received  by  appellant. 
Within  an  hour  after  it  reached  Paducah  appellant's  messenger  went  to 
appellee's  home  with  the  dispatch,  knocked  at  the  front  door,  and,  failing 
to  receive  a  response,  walked  around  to  the  rear  door,  and  there  also 
knocked.  There  was  a  light  In  the  hall,  but  he  found  no  one  in  charge  to 
receive  the  message.  Thereupon,  after  delivering  one  or  two  other  tele- 
grams, he  returned  to  the  offiec,  placed  the  message  in  the  proper  place,  and 
left  for  the  night  He  returned  the  next  morning,  and  between  7  and  8 
o'clock  delivered  it.  It  was  then  too  late  for  appellee  to  attend  the  funeral 
of  his  brother,  and  he  telegraphed  his  regrets  at  being  unable  to  do  so. 
Afterwards  he  instituted  this  action  against  appellant  for  damages  for  Its 
failure  to  deliver  the  telegram,  and  a  trial  resulted  in  a  verdict  in  his  favor 
tor  1450,  of  which  it  is  now  complaining. 
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We  think  the  questioD  of  the  diligence  of  the  telegraph  company  in  failing 
to  deliver  the  message  was  fairly  presented  to  the  jury  by  the  instructions. 
Its  messenger  saw  a  light  in  the  hall,  and  knew  the  house  was  occupied, 
Although  the  family  were  out  at  the  precise  moment  he  sought  admittance. 
Appellee  had  a  telephone  connection  with  appellant's  office,  and  the  message 
being  prepaid,  there  was  no  leaeon  why  it  might  not  have  been  telephoned, 
as  is  frequently  done.  The  messenger  returned  to  the  office,  after  having 
tailed  to  find  any  one  in  the  house,  in  plenty  of  time  to  have  done  this 
before  the  office  was  closed  for  the  night.  Appellee  had  gone  to  the  drug 
«tore,  and  his  wife  was  visiting  a  neighbor  at  the  time  the  messenger  ap- 
plied for  admission.  They  both  returned  in  a  few  minutes  after  he  left, 
•and  were  there  the  remainder  of  the  night.  Under  these  circumstances  we 
are  of  opinion  that  the  question  of  diligence  was  one  for  the  jury. 

Appellant  urges  that  when  appellee  found  by  the  nondelivery  of  the  mes- 
sage on  the  16th  that  he  could  not  reach  Canton  in  time  for  the  funeral  of 
hia  brother,  he  should  have  requested  its  postponement  by  telegram.  To 
this  we  can  not  agree.  The  time  of  funerals  is  generally  arranged  by  those 
la  charge,  who  are  familiar  with  the  urgency  of  the  occasion,  and  we  do 
not  think  it  was  incumbent  upon  appellee,  by  any  duty  he  owed  appellant, 
to  request  a  postponement.  The  question  is  as  to  whether  the  contract  to 
deliver  the  message  is  to  be  construed  under  the  law  of  Mississippi,  or  of 
this  State,  was  settled  advt'rsely  to  appellant  in  the  case  of  John  £.  Howard 
v.  Western  Union  Telegraph  Co.,  ant«,  344.  opinion  delivered  February  7, 1906. 
It  was  there  held,  after  a  review  of  the  authorities,  that  the  contract  in  a 
case  such  as  the  one  at  bar  is  to  be  construed  in  accordance  with  the  law  of 
the  State  where  the  message  is  received.    To  this  we  adhere. 

We  think  the  petition  states  a  cause  of  action,  and  the  evidence  shows 
that  if  appellee  had  received  the  telegram  in  time  he  would  have  attended 
the  funeral.  While  there  was  nothing  on  the  face  of  the  telegram  itself  to 
show  that  the  dead  man  was  appellee's  brother,  that  fact  was  known  to  ap- 
pellant's agent  at  Shaw,  with  whom  the  contract  for  the  transmlsfiion  of 
the  message  was  made.  But  whether  it  was  or  not,  we  are  of  opinion  that 
the  words  of  the  message  were  snfficient  to  show  itR  urgency,  and  imposed 
upon  appellant  the  duty  to  exersise  ordinary  diligence  to  deliver  it  within  a 
reasonable  time.  Upon  the  whole  case  we  think  appellant  bad  a  fair  trial, 
and  that  none  of  its  substantial  rights  were  prejudiced  by  the  rulings  of  the 
trial  court  or  the  verdict  of  the  jury. 

The  judgment  is  affirmed. 


SANFORD.  &c.  V.  REED. 
(Filed  March  8,  1006— Not  to  be  reported. ) 

1.  Lands— Conveyances— Fraud— The  evidence  in  this  case  establishes  the 
fact  that  appellee  made  the  deed  herein  from  fright  and  to  avoid  a  liability, 
and  not  in  settlement  of  any  claim  appellants  had  against  her. 

8.  Same— While  a  court  of  equity  will  not  ordinarily  aid  a  grantor  to 
escape  from  the  consequences  of  his  own  fraud,  this  rule  has  no  application 
where  the  grantor  is  the  dupe  of  the  grantee  and  his  weakness  has  been  im- 
posed upon  by  undue  advantage. 

J.  F.  Vanarsdall  for  appellants. 
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E.  H.  Goltber  and  W.  A.  Taylor  for  appellee. 

Appeal  from  Meroer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee,  Eliza  A.  Beed,  shortly  after  the  death,  of  her  husband,  went  to 
live  with  her  cousin,  appellants,  Martha  J.  Sanford,  and  her  husband,  Wil- 
liam Sanford,  and  lived  with  them  about  eight  months.  While  she  was 
there  she  went  off  on  a  visit  and  remained  away  about  six  weeks.  Soon 
after  her  return  she  ezecuted'a  deed  to  Martha  J.  Sanford  for  twenty-three 
and  three-fourths  acres  of  land  which  she  owned,  in  consideration,  as  recited 
In  the  deed,  of  1460  ca^h  in  hand  paid.  The  deed  bears  date  March  7,  1908. 
By  its  terms  the  grantee  was  to  have  possession  of  the  property  on  December 
1,  1908.  On  January  25,  1904,  Mrs.  Reed  filed  this  suit  against  Sanford  and 
wife  to  cancel  the  deed,  and  the  court  having  adjudged  her  the  relief  sought, 
the  Sanfords  appeal. 

The  facts  of  the  case,  as  shown  by  the  great  weight  of  the  evidence,  are  as 
follows:  Mrs.  Beed  had  no  children  and'Vas  something  over  sixty  years  of 
age.     The  Sanfords  also  had   no  children,  and   Mrs.  Sanford   was  a  first 
cousin  of  Mrs.  Heed.     Mrs.  Beed,  in   addition  to  the  twenty  three  acres  re- 
ferred to,  owned  a  tract  of  about  fifty  acres  which  she  inherited  from   her 
father.     The  twenty-three  acres  she  got  from   her  husband.     For  a  while 
after  her  husband's  death   she  lived  at  home  with  a  tenant,  but  finally 
moved  down  to  Sanford's,  and  lived  there  under  an  agreement  that  she  waa 
to  pay  them  at  the  rate  of  10  cents  a  meal.     She  had  signed  the  bond  of  one 
John  Adkinson,  as  guardian  of  two   infants,  and  while  she  was  living  at 
the  defendant's  house  they  instilled  into  her  mind  the  idea  that  there  waa 
danger  that  she  would  suffer  loss  by  reason  of  her  suretyship  on  the  guar- 
dian bond,  and  that  all  she  had  might  thus  be  swept  away  from  her.     She 
was  a  timid,  credulous  woman,  and  easily  influenced.    She  had   no  near 
kin,  at  least  none  with  whom  she  was  intimate.     So  after  the  defendants 
had   impressed  upon  her  the  idea   that  she  could  not  keep  two  homesteads, 
she  offered  .to  convey  the  twenty-three  acres  to  William  Sanford,  and  he 
said  he  would  not  have  anything  to  do  with  it.     She  then  made  the  deed  U> 
his  wife.     Nothing  was  paid  at  the  time  and   the  deed  was  made  simply 
upon  the  idea  that  as  soon  as  the  guardianship  trouble   blew  over  the  prop- 
erty was  to  be  deeded  back  to  her.     After  the  deed  was   drawn  and  signed 
William  Sanford  took  it  to  town  and  had  it  recorded,  and  Mrs.  Beed  paid 
for  the  recording  of  the  deed.     Sanford  says  he  told  her  when  she  asked  him 
what  she  ought  to  do  about  the  guardian  matter  that  she  could  not  hold  two> 
homcEteads,  and  that  she  had  better  sell  this  twenty-three  acre  piece  as  it 
was  separated  from  the  other.     After  the  deed  was  made  and  recorded  she 
went  back  to  the  home  place,  taking  the  Sanfords  with  hei,  and  he  rented 
the  place  from  her,  agreeing  to  take  care  of  her  as  a  member  of  the  family 
for  the  land,  and  they  were  still  living  on  the  place  in   this  way  when  the 
proof  was  taken.    After  they  moved  to  her  place  she  and  Sanford  had  a 
settlement  as  to  what  she  owed  him  for  the  eight  months  she  had  stayed  at 
his  house,  and  they  agreed  on  172,  or  99  a  month.    She  then  surrendered  to 
him  a  note  which  she  held  against  him  and  gave  him  a  check  for  the  bal- 
ance of  the  amount,  but  she  did  not  have  enough  money  in  the  bank  to- 
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ooTer  the  check  and  he  refused  to  accept  the  xnoDey  when  she  enbseqneiitly 
tendered  It  to  him,  and  he  still  held  the  check  when  the  action  was  brovglitk. 
The  defendants  claim  that  the  deed  was  made  In  consideration  of  tbefar 
taking  care  of  the  plaintiff,  and  pleaded  a  counterclaim  fo>  their  care  aMi. 
keeping  of  her  In  the  event  the  deed  was  set  aside.  The  conrt  allowed  tlieB» 
172  on  their  counterclaim,  and  adjudged  that  the  plaintiff  and  defendaBt» 
should  each  pfiy  their  own  costs. 

The  evidence  leaves  no  room  for  doubt  that  the  deed  was  simply  ■UMlfr* 
from  fright  to  ovoid  the  guardianship  liability  and  not  in  eettlement  €f ' 
any  claim  for  board  or  for  nursing  or  other  services.    While  Mrs.  Beed'ft^-. 
health  was  not  robust,  she  did  not  need  nursing,  and  the  allowance  of  ITS.': 
to  the  defendants  is  more  than  we  should  have  allowed,  under  the  evlAftBce,  . 
in   view  of  the  settlement  which  the  parties  subsequently  made  and  the  - 
amount  which  had  been  paid  upon  the  settlement.    The  evidence  fuUy 
rants  the  finding  of  (he  court  that  the  deed  was  without  consideiation 
executed  to  hide  the  property  from  Mrs.  Reed's  liabilities.    But  it  is  in* 
sisted  that  if  this  is  true,  she  can  have  no  relief  because  a  court  of  equity 
will  not  aid  a  grantor  in  a  fraudulent  conveyance  to  escape  from  the  eoiiae- 
quences  of  his  own  fraud.    This  is  the  ordinary  rule,  but  it  has  no  applies^ 
tion  where  the  grantor  is  the  dupe  of  the  grantoe,  and  his  weakness  basw 
been  imposed  on   to  obtain  an   undue  advantage  of  him.    In  Anderson's^ 
Adia'r  v.  Merideth,  83  Ky.,  571,  this  court  thus  stated  the  rule:  *'Th» gen- 
eral rule  is,  in  cases  of  executed  contracts,  where  both  parties  are  guilty  or. 
actual  fraud,  a  court  of  equity  will  not  lend  its  aid  to  either,  but  leave  eacltA. 
to  the  consequences  of  his  own  wrongdoing.    To  apply  this  rule  the  pasties-^ 
must  be  in  pari  delicto,  each  equally  guilty  of  the  fraudulent  intenlk)Bi«BA>. 
the  fraudulent  acting,  with  equal  knowledge  and  equal  willingnesa^    Wkeou 
that  Is  not  the  case,  when   there  is  impositiun,  duress,  oppression,,  tbreata^.. 
undue  influence,  taking  advantage  of  necessities  or  weakness,  the  party  tlmn . 
placed  at  disadvantage,  although  participating  in  the  fraud,  may  be  relleTeA. 
in  a  couit  of  equity  against  his  co-wrongdoer." 

In  2  Pomuroy's  Equity,  section  916,  the  rule  is  thus  stated:  "II  the  pUin-^- 
tiff  is  himself  a  party  to  the  fraud,  particeps  doll,  to  such  an  extent  that 
Is  in  pari  delicto  with  the  di^fendant,  he  can  obtain  no  relief;  equity 
not  in  general  relieve  a  person  from  the  consequences  of  his  own  a«l«aB-* 
fraud.  The  mere  fact,  however,  that  the  plaintiff  was  a  party  to  the  iwinug^, 
in  any  degree  and  is  not,  therefore,  completely  innocent,  will  not  necessarllji^^; 
deprive  him  of  relief,  defensive  or  even  affirmative.  If  he  is  not  in  pail 
licto,  and  is  comparatively  the  more  innocent  of  the  two»  he  may 
relief  by  doing  full  equity  to  those  parties,  if  any,  who  have  sii«taiiM4 
jury  by  his  partial  wrong." 

The  proof  leaves  no  doubt  that  the  plaintiff  is  comparatively  the  moi 
Innocent  of  the  two,  and  that  her  weakness  was  taken  advantage  of  by 
defendants  to  obtain  a  deed  from  her  to  Mrs.  San  ford  for  the  land 
consideration,  and  that  she  was  induced  to  make  this  deed  by  the  frame 
xnlnd  in  which  she  was  placed  by  the  statements  of  the  defendants  to 
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in  regard  to  her  liability  on  the  guardian's  bond,  and  the  danger  of  all  she 
liad  being  swept  away. 
Judgment  affirmed. 


iHANCOCK  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

<  Filed  March  S,  1905~-Not  to  be  reported. ) 

^'Bailroads— Appellee  having  purchased  a  ticket  to  a  station  on  appellant's 
line,  contracted  to  take  passage  on  a  train  scheduled  to  stop  at  that  point* 
4Dd  in  this  action  to  recover  damages  against  appellant  for  not  taking  him 
•4111  Its  fast  train,  which  was  not  scheduled  to  stop  at  the  station  on  its  line 
4or  which  he  had  purchased  a  ticket,  a  nonsuit  was  properly  ordered  by  the 
4rial  court. 

•Gordon,  Gordon  &  Coz  for  appellant. 

'Benjamin  D.  Warfield  and  C.  J.  Waddell  for  appellee; 

-  Appeal  from  Hopkins  Circuit  Court. 

Opinion. of  the  court  by  Judge  O'Rear. 

Api>ellant  bought  a  ticket  for  a  continuous  passage  over  apx)ellee*s  rail- 
:«oad  from   Clarksville,  Tenn.,  to  Slaughter  Station,   in   Hopkins  county, 
Kentucky.    Clarksville  and  Slaughter  are  on  different  branches  of  apx)ellee'B 
■system,  necessitating  a  change  of  cars  by  passengers  between  those  x)oint8 
•  »t  Guthrie.    When  appellant  arrived  at  Guthrie  he  left  that  train  and  had 
to  wait  for  one  going  north   on   the  Henderson  division,  due  to  stbp  at 
Slaughter.    The  first  passenger  train  that  came  along  that  way  was  the  fast 
•express  from  Nashville  to  Henderson,  which  was  not  scheduled   to  stop  at 
■iSlaughter.     Appellant  sought  passage  on  It,  but  was  told  by  the  train  crew 
4hat  it  did  not  stop  at  his  station,  and  they  could  not  iftop  for  him.    He 
boarded  the  train  notwithstanding,  and  offered  to  pay  the  conductor  addi- 
tional fare  to  Sebree,  a  stopping  point,  or  to 'get  off  at  Madison  ville,  also  a 
stopping  point  for  that  train.    The  conductor  declined  to  accept  that  ticket 
.lor  any  purpose  on  that  train,  and  appellant  was  ejected  at  Guthrie. 

The  circuit  court  directed  a  verdict  for  appellee  at  the  close  of  plaintiff's 
•evidence.    Common  carriers  may  make  reasonable  rules  for  the  running  of 
their  trains.    It  is  a  reasonable  rule  that  provides  a  local  train  for  stopping 
at  all  stations,  and  through  trains  that  stop  only  at  populous  places,  and  at 
greater  distances  apart.    These  through  trains  are  expected  to  carry  passen- 
gers intending  to  continue  their  journeys  on  other  connecting  roads.    The 
volume  of  such   traffic  is   considerable.    The  Interests  of  such  passengers 
«re  certainly  entitled   to  as  much  consideration  as  of  others.    In  order  to 
make  fast  time,  to  meet  connecting  trains  on  time,  and  to  expedite  the  pas- 
senger traffic  of  a  large  system,  such  fast  through  service  is  deemed  indla- 
peneable.    It  would  be  unreasonable  and   unjust  to  compel  the  carrier  to 
^disarrange  its  schedule,  and  jeopardize  its  trains  and  the  lives  of  its  passen- 
^gen  and  servants  by  compelling  the  carrier  at  every  whim  of  a  passenger  to 
«top  trains  at  any  station,  although  contrary  to  the  established  schedule,  for 
^8  trains  so  scheduled  are  not  expected  by  train  dispatchers  and  the  opera- 
•^Ives  of  other  trains  at  nonscheduled  points,  the  movements  of  other  trains 
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«re  regulated  with  that  fact  in  mind;  therefore,  if  any  passenger  could  com* 
iwl  a  change  of  schedule  stops,  many  times  at  places  where  there  was  not  a 
telegraph  station,  there  would  be  great  danger  of  collision  by  other  trains 
-coming  unexpectedly.     (L.  &  N.  R.  B.  Co.  7.  Miles,  100  Ey.,  84.) 

A  passenger  purchasing  a  ticket  for  transportation  to  a  station  on  the 
carrier's  line  contracts  to  take  his  passage  on  a  train  scheduled  to  stop  at 
that  point.  Nor  can  the  carrier  be  required  to  alter  the  contract  by  sub« 
stituting  another  for  it.  As  between  the  passenger  and  the  train  conductor 
the  ticket  is  the  sole  evidence  of  the  contract.  (L.  &  N.  R.  R.  Go.  y.  Lyons, 
104  Ky.,  88.)  A  train  conductoi  is  not  authorized  to  accept  the  fare  from  a 
passenger  to  a  station  not  scheduled  for  a  stop  by  his  train.  (Flood  v.  G.  ^ 
O.  Ry.  Co.,  25  Ky.  Iiaw  Rep.,  8186.)  He  can  not,  upon  the  same  principle, 
accept  a  ticket  from  a  passenger  to  a  point  not  scheduled  for  his  train  to 
•stop.  It  is  contrary  to  the  rules  for  operating  through  trains  for  conductors 
to  do  either.  They  can  not  confer  rights  by  contract  that  are  violative  of 
their  known  duties  to  other  passengers,  to  the  employer,  and  to  the  public. 
Nor  can  they  vary  the  contract  already  made  between  the  carrier  and  the 
passenger  eo  as  to  cause  the  latter's  right  to  flow  in  a  different  channel. 
<Schmidt  v.  G.,  C,  C.  &  St.  L.  Ry.  Co.,  85  Ky.  Law  Rep.,  11.)  Appellant 
did  not  offer  to  pay  the  fare  to  Sebree  or  Madisonville.  He  showed  no  right 
•of  action  against  the  carrier.    The  nonsuit  was  properly  ordeied. 

Judgment  affirmed. 


GRABTREE  v.  GRABTREE. 

(Filed  March  S,  1906— Not  to  be  reported.) 

Divorce  and  alimony— The  evidence  in  this  case  was  examined,  and  held 
that  the  alimony  allowed  appellee  was  reasonable,  but  as  the  judgment  gave 
her  the  absolute  title  to  the  land  directed  to  be  allotted  to  her,  and  it  is  de* 
olared  by  section  8188,  Kentucky  Statutes,  that  no  allotment  of  alimony  to 
the  '^  ife  out  of  the  husband's  real  estate  shall  divest  of  the  fee-simple  title 
thereto,  the  judgment  to  that  extent  was  erroneous,  and  upon  the  return  of 
the  case  to  the  lower  court  a  supplemental  order  may  be  entered  limiting 
appellee's  interest  in  the  land  to  an  estate  for  life. 

W.  L.  Porter  for  appellant. 

Duff  &  Hutcherson  for  appellee. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

After  living  together  in  the  married  state  for  about  twenty-two  years, 
'during  which  time  nine  children  were  born  to  them,  appellant  and  appellee 
■separated.  Soon  after  the  separation  she  sued  for  a  divorce  and  alimony 
upon  three  grounds:  First,  that  appellant,  while  they  lived  together,  habit- 
ually behaved  toward  her  for  not  less  than  six  months  in  such  cruel  and  in- 
human manner  as  to  Indicate  a  settled  aversion  to  her,  and  to  permanently 
-destroy  her  peace  and  happiness ;  second,  such  cruel  beating  of  and  injury 
to  her  at  the  ^ands  of  appellant  as  indicated  an  outrageous  temper  in  him, 
•und  probable  danger  to  her  life,  or  great  bodily  injury  from  her  remaining 
-vriih  him;  third,  that  appellant  was  living  in  adultery  with  another woman« 
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The  appellant  resisted  the  appellee's  right  to  a  divorce  and  claim  to  alliDooy 
by  answer  oontroverting  the  grounds  therefor  set  forth  in  her  petition.  Hi9 
answer  was  also  made  a  counterclaim,  and  a  divorce  from  appellee  therein 
demanded  upon  the  ground  of  her  alleged  abandonment  of  him  of  a  jeAr'r 
duration.  The  chancellor,  upon  the  issues  and  proof  presented  by  the  record, 
dismissed  appellant's  counterclaim,  granted  appellee  a  divorce  a  vinoulo, 
gave  her  one-half  of  appellant's  land  and  personal  property  as  alimony;  also 
the  custody  of  the  four  younger  children,  and  allowed  her  costs,  including 
an  attorney's  fee  of  $75.  Appellant  complains  of  so  much  of  the  judgment 
as  gave  appellee  custody  of  the  four  infant  children  and  allowed  her  ali- 
mony, and  asks  its  reversal  as  to  these  matters.  Although  this  court  has 
no  revisory  power  of  a  judgment  for  divorce,  it  may  consider  the  grounds 
and  proof  upon  which  it  was  granted,  as  well  as  the  financial  condition  of 
the  parties,  in  determining  whether  an  allowance  of  alimony  complained  of 
is  reasonable. 

In  the  case  at  bar  the  evidence  was  conclusive  as  to  the  wife's  right  to  a 
divorce,  for  it  shows  beyond  question  that  appellant  often  cursed  her ;  that 
he  repeatedly  kicked  her,  assaulted  and  beat  her  with  his  hand,  whipped 
her  with  a  switch,  and  on  one  occasion  at  least  beat  her  with  a  stick  or 
club.  According  to  the  evidence  he  frequently  drove  appellee  out  of  the 
house  in  which  they  lived.  Appellant's  cruelty  to  appellee  became  so  con- 
stant and  unbearable  as  to  finally  comi)el  her  to  leave  her  home  and  ^fant 
children,  and  take  up  her  residence  with  a  married  daughter.  The  evidence 
fails  to  show  that  appellee  gave  appellant  any  cause  for  his  brutal  treat- 
ment of  her,  and  the  only  reason  that  can  be  imagined  for  her  forbearance 
and  submission  to  the  maltreatment  to  which  she  was  so  long  subjected  at 
the  hands  of  appellant  was  her  affection  for,  and  disinclination  to  be  sep- 
arated from,  her  children,  but  the  intolerable  cruelty  of  appellant,  as  mani* 
fested  by  his  treatment  of  appellee,  is  not  the  only  vice  attributed  to  him  by 
the  evidence,  it  also  reveals  hie  moral  depiavlty  in  another  and  not  less  re- 
volting aspect,  in  that  it  disclosed  hla  adulterous  relations  with  a  woman 
of  lewd  character,  continuing  through  several  years  of  his  married  life. 
Indeed  he  was  still  living  in  adultery  with  this  woman  when  the  witnesses 
in  this  case  gave  theii  depositions.  Several  of  them  testified  that  appellant 
had  for  years  maintained  his  paramour  in  a  house  he  provided  for  hei,  and 
that  after  his  separation  from  appellee  this  paramour  spent  much  of  her 
time  at  his  home  with  his  and  appellee's  children.  It  is  patent,  therefore^ 
that  appellee  should  have  appealed  to  the  chancellor  for  a  legal  separation 
from  appellant,  and  to  remove  her  infant  children  from  the  evil  associations 
with  which  their  father  had  surrounded  them.  Manifestly  appellant  is  not 
a  proper  person  to  have  the  custody  of  the  four  younger  children,  and  in' 
view  of  the  excellent  character  given  appellee  by  all  the  witnesses  whose 
depositions  appear  in  the  record,  the  chancellor  is  to  be  commended  for 
placing  the  children  in  her  custody. 

Generally  the  father  is  entitled  to  the  custody  of  his  infant  child,  but  If 
it  is  made  to  appear  that  the  father's  character  or  habits  are  such  as  to  unfit 
him  to  have  the  custody  of  the  child,  and  the  mother  is  shown  to  be  a  proper 
person  to  have  the  care  of  it,  the  custody  should  be  confided  to  her.  (Mc* 
Bride  v.  McBride,  1  Bush,  16.) 
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*'The  cbaocelJor  should  look  to  the  happinese  aod  ooinfort  of  the  children, 
and  ooDflde  their  keeping  to  that  parent  whose  time  and  attention  can  best 
he  devoted  to  their  care  and  welfare."    (Irwin  ▼.  Irwin,  96  Kj.,  818.) 

It  is  insisted  for  appellant  that  the  amount  of  alimony  allowed  appellee  is 
•excessive;  that  in  no  event  should  it  have  exceeded  one-third  of  the  appel- 
lant's real  and  personal  estate.  Kentucky  Statutes,  section  2132.  provides: 
^*If  the  wife  have  not  sufficient  estate  of  her  own  she  may,  on  a  divorce  ob« 
tained  by  her,  have  such  aJlowance  out  of  .that  of  her  husband  as  shall  be 
•deemed  equitable.  *'    »    ♦    • 

The  evidence  shows  that  appellee  has  no  estate  in  her  own  right,  but  that 
■during  their  married  life  she,  by  industry  and  economy,  assisted  appellant 
In  accumulating  a  considerable  estate,  and  that  he  owns  200  acres  of  land 
worth  from  $1,800  to  $1,600,  and  personal  property  worth  about  the  same 
amount.  In  view  of  her  having  the  care  and  support  of  the  four  small  chil- 
dren, and  of  the  further  fact  that  she  is  in  feeble  health,  we  do  not  think 
the  alimony  allowed  her  by  the  chancellor,  viz.,  one-half  of  appellant's  land 
and  personal  property,  was  unreatfonable  or  excessive.  Appellant  com- 
plains that  the  judgment  gives  appellee  absolute  title  to  the  half  of  appel- 
lant's land  the  commissioners  are  ordered  to  allot  her,  and  that  as  it  is 
declared  by  section  2123,  of  the  statute,  supra,  that  no  allotment  of  alimony 
to  the  wife  out  of  the  husband's  real  estate  shall  divest  him  of  the  fee-sim- 
ple t;itle  thereto,  the  judgment  to  that  extent  was  erroneous.  While  the 
judgment  is  not  explicit  on  that  point,  we  construe  it  to  mean  that  she  is  to 
liave  use  of  the  land  for  life,  and  it  is  apparent  that  no  injury  can  resul|^ 
appellant  by  reason  thereof,  as  the  court  can,  upon  the  return  of  the  com- 
missioner's report  of  allotment,  enter  a  supplemental  judgment  limiting 
her  interest  in  the  land  given  her  to  the  use  thereof  for  h^r  life. 

Wherefore,  the  judgment  is  affirmed. 


THE  LINDENBEBQER  LAND  CO.,  &c.  v.  PARK  &  CO. 
(Filed  March  8,  1905— Not  to  be  reported.) 

1.  Street  constrtiction— Ordinance— Changing  of  grade— Section  2880,  Ken- 
tucky Statutes,  providing  that  changes  of  plans  may  be  had  upon  the  agree- 
ment of  the  board  of  public  works  by  consent  of  contractor,  it  was  no  de- 
fense to  the  warrant  that  the  grade  was  changed  so  as  to  lessen  the  cost  of 
improvement  after  the  contract  had  been  let. 

9.  Same— Where  it  is  not  contended  that  lots  affected  by  the  improvement 
if  in  territory  defined  by  squares,  it  Is  not  a  defense  that  the  territory  in 
which  appellant's  lots  are  situated  was  divided  into  squares  by  principal 
streets,  and  that,  therefore,  the  defining  of  a  taxing  district  so  as  to  tear 
one-half  of  the  costs  was  unauthorized. 

I^ane  &  Harrison  for  appellants. 

Wm.  Furlong  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Biancb,  Second  Division. 

Opinion  of  the  court  by  Judge  O'Bear. 

This  appeal  attacks  the  validity  of  apportionment  warrants  issued  by  the 
board  of  public  works  of  the  city  of  Louisville  for  the  construction  of  the 
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carrlaKe  waj  of  a  portion  of  Frankfort  avenue.    Appellant's  lotE  are  on  tbe^ 
Bouth  side  of  the  street. 

The  ordinance  providing  for  the  work  fixed  the  grade  of  the  street.  After 
the  contract  had  been  let  the  common  council,  ty  resolution,  consented  to 
by  the  contractor  and  recommended  by  the  board  of  public  works,  changed 
the  grade  so  as  to  lessen  the  cost  of  the  improvement.  It  is  complained  thi^t 
this  invalidated  the  contract.  It  is  expressly  provided  that  changes  of  plans 
of  work  may  be  had  upon  th'e  written  agreement  of  the  board  of  public 
works  by  consent  of  the  contractor.  (Section  2880,  Kentucky  Statutes,  1908.) 
So  long  as  they  do  not  add  to  the  burden  of  the  adjacent  lot  owners,  but 
reduce  the  cost  to  the  lot  owners,  as  was  done  by  the  change  in  this  case,  it 
Is  no  defense  to  the  warrants.  (Orth  v.  Park,  25  Ky.  Law  Rep.,  1910;  Bar- 
ber Asphalt  Co.  V.  Qarr,  34  Ky.  Law  Rep.,  2283;  Schuster  v.  Barber  Asphalt 
Co.,  24  Ky.  Law  Rep.,  2346.) 

The  former  rule  existing  under  previous  statutes  on  this  subject  has  been 
modified  so  as  to  allow  a  reasonable  and  just  execution  of  the  work.  Tech- 
nical objections,  formerly  Interposed  to  defeat  wholly  the  claim  of  the  con- 
tractor who  had  done  the  work,  are  now  made  to  yield  by  the  more  just 
provision  of  the  statute,  that  the  court  may  adjust  the  rights  of  the  parties 
after  the  completion  and  acceptance  of  the  work  if  there  is  some  variance, 
yet  is  a  substantial  compliance  with  the  ordinance  and  contract.  Another 
objection  iif,  that  the  territory  on  the  north  side  of  Frankfort  avenue  im- 
proved was  divided  into  squares  by  principal  streets,  and  that,  therefore, 
tl#  defining  of  a  taxing  district  on  that  side  of  the  street  to  bear  one-half  of 
the  cost  of  the  improvement  in  question  was  unauthorised.  However  that 
might  be,  it  is  upavailing  to  appellants,  for  it  is  not  contended  that  the 
territory  embracing  their  lots  Is  so  defined.  Nor  would  the  Invalidiiiy  of  the 
apportionment  warrants  of  the  north  side  of  the  way  at  all  affect  appellants. 
The  territory  in  which  their  proi)erty  Is  situated  is  made  to  bear  only  one- 
half  of  the  cost  of  the  improvement,  that  is,  to  the  center  of  the  street. 

There  Is  no  error  in  the  record  prejudicial  to  appellants,  and  the  judgment 
is  afiClrmed. 


BROWNING  V.  WAYLAND. 

(Filed  March  8,  1905--Not  to  be  reported.) 

Former  appeal— Costs— Judgment  for— The  judgment  below  only  deter- 
mined that  appellant  is  not  entitled  to  the  strip  so  as  to  include  appellee's 
right  of  passway,  and  subject  to  this  right  the  title  is  in  appellant,  and. 
where  appellee  had  in  no  way  violated  appellant's  right,  no  judgment  for 
costs  should  have  been  entered  against  appellee.  (Wayland  v.  Browning,  25 
Ky.  Law  Rep.,  485.) 

R.  L.  Greene  and  C.  C.  Cram  for  appellant. 

H.  Clay  White  for  appellee. 

Appeal  from  Grant  Circuit%Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 
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In  Way  land  v.  Browning,  26  Ky.  Law  Rep.,  486,  the  facts  are  stated  out  ^ 
of  which  this  controversy  arose.    In  that  case  it  was  held  that  Way  land  did 
not  own  the  sixteen-foot  strip  in  controversy,  hut  only  a  right  of  way  over 
it,  and  the  judgment  of  the  circuit  court  dismissing  his  petition,  seeking  to  • 
have  his  title  quieted  to  the  strip,  was  affirmed. 

In  the  case  before  us  Browning  sought  by  a  petition  in  equity  to  have  bis . 
title  to  the  strip  quieted  and  to  restrain  Snow  from  traveling  over  it.    Dur- 
ing the  progress  of  the  action   a  judgment  in  his  favor  against  Snow  was- 
entered,  Snow  withdrawing  all  claim  to  the  land.  On  final  hearing  the  cir- 
cuit court  dismissed  the  petition  as  to  Wayland,  and  Browning  appeals. 

It  is  not  shown  in  the  record  that  Wayland  had  violated  any  right  of  the 
plaintiff.    He  was  entitled  to  a  passwoy  over  the  strip.    The  plaintilT  was-- 
not  entitled  to  have  his  title  quieted  as  against  Wayland  to  the  extent  of  the- 
easement  belonging  to  Wayland,  which  entitled  him  to  pass  over  the  strip. 
The  same  circuit  court  which  rendered  the  judgment,  which  was  affirmed  in..' 
Wayland  v.  Browning,  also  rendered  the  judgment  which  is   appealed  Ironm. 
here.    The  judgment  in  this  ca.se  is  not  to  be  construed  as  affecting  in  any^- 
way  Browning's  title  to  the  strip,  subject  to  Wayland 's  right  of  passway.    It 
simply  determines  that  Browning  is  not  entitled  to  the  sixteen-foot  strip  so- 
as  to  exclude  Wayland's  right  of  passway.    Wayland  is  entitled  to  a  passway^ 
over  the  sixteen- foot  strip,  and  subject  to  this  the  title  to  the  strip  is  ii»< 
Browning.     This  is  the  meaning  and  legal  effect  of  the  judgment  of  the  cir- 
cuit court.    The  circuit  court  proper ly  entered  no  judgment  for  costs  againsife. 
Wayland  as  it  was  not  shown  that  he  had  in  any  way  violated  any  right  of 
Browning's.     Appellant  and  appellee  will  each  pay  his  own   costs  in  this, 
court. 

Judgment  affirmed. 


COMBS  V.  BURT  &  BR  ABB  LUMBER  CO.,  &c. 

(Filed  March  7,  1905— Not  to  be  reported.) 

Evidence— Failure  of  proof— An  examination  of  this  case  shows  that  the 
was  a  total  failure  of  proof  to  sustain  appellant's  cause  of  action,  and  thi» 
being  true  had  a  jury  been  awarded  him,  the  court  would  have  been  com- 
pelled, under  the  proof,  to  peremptorily  instruct  the  jury  to  find  against . 
him. 

Phillips  &  Fugate  and  Salyers  &  Baker  for  appellant. 

J.  J.  C.  Bach  and  Hazelrlgg,  Chenault  &  Hazelrigg  for  appellee. 

Appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant,  who  was  plaintiff   below,  instituted   this   action    against 
Burt  &  Brabb  Lumber  Co.  and  Elisha  Hensley,  its  alleged  agent,  to  recovor- 
$211,  the  alleged  balance  due  him  on  a  logging  contract.    There  is  no  dis- 
agreement as  to  the  number  of  logs  hauled  under  this  contract,  there  beiii^ 
908. 

The  appellees  controverted  the  petition  and  pleaded  a  final  and  completer 
settlement  of  this  logging  contract,  made  with  appellant,  aftev  the  compl»- 
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of  the  baullng  and  the  payment  of  the  balance  found  due  him,  to  wit» 
«fini  of  81  cents.    It  appears  that  the  appellee,  Henslej,  on  August  89, 
TlWl,  tn  his  own   name,  made  a  contract  with  one  Joe  Vermillion  bj  which 
'Vermtnion  was  to  haul  these  logs  and  put  them  on  the  hank  of  Bald  Fork 
Mif  Kentucky  river,  nenr  appellant's  dwelling  house,  at  the  price  of  14  cents 
Ver  feuodred  feet;  that  Hensley  advanced  him  hay,  corn  and  other  things 
'Which  fie  hauled  to  the  house  of  Combs,  and  proceeded  to  prepare  the  roads 
4or  hauting  out  the  logs.    Before  any   logs  were  hauled  another  contract 
^w«s  entered  Into  by  which  Vermillion  and  Combs  became  partners.    This 
-'seoBtract  was  similai  to  the  first  one,  except  each  one  was  to  receive  one-half 
"-«C  like  contract  price.    It  was  proven,  without  much  contradiction,  that  the 
-aidvaticements  made  to  Veimilllon  were  to  be  charged  to  the  job,  and  cred- 
ited ^  Hensley  on  the  final  settlement.    Appellant  and  Vermillion  hauled 
9Mff€  Che  logs,  when  some  eligbt  trouble  arose  between  them,  and  Vermil- 
Gmi  quit  and  appellant  completed  the  contract  by  hauling  the  remaining 
47d  logs.     It  appears  that  Hensley  advanced   to  Vermillion   and   the  firm, 
firiar  to  the  time  Vermillion  quit,  about  1226,  and  after  that  time  paid  to 
^ppefiant  about  1324,  the  two  sums  making  the  whole  amount  due  for  haul- 
fiBS  4he  logs  at  the  contract  price. 

Tke  appellant  claims  that  after  Vermillion  quit  the  job  he  made  a  new 
"COBtvact  with  Hensley,  by  which  Hensley  agreed  to  pay  him  a  reasonable 
i4«r  4iaiillng  the  remaining  logs,  and  that  20  cents  per  hundred  feet  was 
ksematile  price,  as  the  logs  he  hauled  were  further  away  from  the  place 
-mi.  delivery  than  the  first  logs.  This  was  denied  by  appellees.  The  proof 
-Showed  tliat  the  logs  hauled  by  appellant  were  further  away  from  the  place 
^of  delivery  than  the  first  lot,  and  it  was  also  proven,  without  contradiction, 
-ttfti  appellant  should  have  had  more  for  this  long  haul,  but  that  matter 
"VTAS  te  be  adjusted  and  equalized  between  appellant  and  his  partner,  Ver- 
.^UHob.  The  only  attempted  proof  of  the  making  of  a  new  contract  was 
"tte  statement  of  appellant  and  one  witness,  to  the  effect  that  appellee 
Heasley  said  to  appellant,  "Go  ahead  And  finish  the  job,  and  I  will  do  what 
.3s  eight.'*  This  was  denied,  hut  admitting  it  to  be  true,  we  hardly  think 
"^Iwt  It  was  sufficient  to  establish  any  new  contract  or  any  change  in  the 
-wxitten  one,  as  there  was  no  additional  consideration  shown  upon  which  to 
it. 
There  Is  some  proof  tending  to  show  that  appellant  hauled  a  few  more 
■  998  logs,  but  whether  he  did  oi  not,  he  sued  for  the  hauling  of  the  only 
■umber  named.  The  appellant  also  complains  that  the  right  of  a  trial 
jury  was  denied  him.  In  answer  to  this  it  is  suflSctent  to  say  that  even 
If  41iere  had  been  a  jury,  the  court  would  have  been  compelled  to  have  given 
^«  peremptory  instruction  to  it  to  find  against  him,  as  there  was  a  total  fall- 
ml  proof  on  his  part  to  sustain  his  alleged  cause  of  action. 
Wherefore,  the  judgment  uf  the  lower  court  is  affirmed. 
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HABGIS,  &o.  Y.  PARKER,  JUDGE,  &o. 
(Filed  Ifarcb  10.  1906— Not  to  be  reported.) 

1.  Writ  of  prohibition— Court  of  Appeals— Authority  to  issue— Section 
110  of  the  Gonetltution  of  Kentucky,  which  provides,  among  other  things: 
^'That  the  Court  of  Appeals  shall  have  power  to  issue  such  writs  as  may  be 
necessary  to  give  it  general  control  of  inferior  jurisdictions,**  confers  the 
power  and  jurisdiction  upon  this  court  to  Intervene  by  the  writ  of  prohibi- 
tion to  stay  the  inferior  courts  of  the  State  from  proceeding  out  of  their 
jurisdiction,  and  such  writ  may  issue  whether  or  not  there  Is  an  appeal 
whether  or  not  It  ought  to  Issue  in  advance  of  the  deoislon  of  the  lower 
•court,  or  whether  the  party  will  be  left  to  hie  remedy  be  appeal,  will  depend 
on  whether  that  remedy  is  given,  or  whether  it  is  adequate  or  not. 

2.  Counties— Concurrent  jurisdiction— Homicide — Accessories — Fraudulent 
proceedings  to  fix  jurisdiction— Where  two  counties  have  concurrent  juris- 
diction of  parties  charged  as  accessories  before  the  fact  to  a  murder,  and 
such  parties  upon  their  own  instigation,  or  that  of  some  of  them  acting  for 
all,  procure  a  fraudulent  proceeding,  by  having  themselves  arrested  in  one 
of  the  counties  and  executing  bond,  with  the  design  not  to  have  a  trial  of 
the  charge  there,  or  elsewhere,  but  as  a  cloak  to  prevent  a  trial  elsewhere, 
such  proceeding  is  void  and  no  protection  to  the  ptirtles  procuring  it,  against 
a  prosecution  subsequently  Instituted  in  good  faith  In  the  other  county. 

b.  County  olllclals- Concurring  in  fraud— The  fact  that  the  fraudulent 
proceeding  was  put  in  operation  by  the  legally  constituted  officers  of  the 
county  acting  therein,  does  nut  bind  the  Commonwealth,  as  the  courts 
which  administer  the  law  may  protect  their  own  jurisdiction  from  mere 
subterfuges  intended  to  defeat  their  jurisdiction. 

4.  Accessories  before  the  fact— Acts  conflned  to  one  county— Where,  in  a 
homicide,  the  wounding  ocimrred  in  one  county  and  the  death  In  another 
county,  the  fact  that  the  accused  accessories  before  the  fact  all  resided  in 
the  county  where  the  wound  was  inflicted  and  all  their  alleged  acts  are  ad- 
mitted to  have  been  done  in  that  county,  does  not  give  that  county  the  sole 
jurisdiction  to  try  them  for  the  offense  chaiged. 

J.  Smith  Hays,  Lewis  MoQuown,  Hazelrlgg  &  Hazelrlgg,  J.  B.  Hanna, 
John  M.  Stevenscnr  and  J.  J.  C.  Bach  for  petitioners. 

J.  B.  Allen,  N.  B.  Hays,  C.  H.  Morris,  J.  R.  Morton,  A.  F.  Byrd  and  B. 
H.  Jouett  for  respondents. 

Opinion  of  the  court  by  Judge  O'Bear  on  motion  for  writ  of  prohibition. 

The  respondent,  the  Hon.  Watts  Parker,  is  the  judge  of  the  Twenty- second 
Judicial  District  of  Kentucky,  comprising  Fayette  county.  The  plaintlfla 
were  indicted  by  the  grand  jury  of  Fayette  county,  charged  with  the  murder 
of  James  Cookrill.  A  bench  warrant  issued  ui)on  the  indictment,  and  was 
About  to  be  served  upon  the  plaintiffs  in  this  pioeeedlng,  when  they  ap- 
peared In  this  court  and  asked  that  a  writ  of  Prohibition  issue  against  the 
respondent,  Parker,  to  prevent  bis  taking  or  exercising  jurisdiction  over 
the  persons  of  the  plaintiffs.  The  facts  upon  which  the  application  is  based 
are,  that  James  Cookrill  was  shot  and  wounded  in  Breathitt  county,  this 
State,  in  July,  1909;  be  was  immediately  conveyed  to  Fayette  county  for 
treatment  of  his  wound,  but  shortly  thereafter  died  in  Fayette  ocunty;  he 
was  shot  and  killed,  It  is  alleged,  by  Curtis  Jett,  who  has  since  been  tried 
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BDd  convicted  of  the  crime  and  sentenced  to  death.  Jett  was  indicted  bj* 
the  grand  jury  of  Breathitt  county,  though  he  was  tried  In  Harrison  county 
upon  a  change  of  venue.  The  claim  of  the  plaintiffs  Is  that,  as  alleged  by 
the  State,  they  were  accessories  before  the  fact  to  the  murder,  and  that  their 
acts,  if  done  as  claimed,  were  committed  wholly  in  Breathitt  county;  that 
on  December  8,  1904,  warrants  were  issued  against  the  plaintiffs  by  one 
James  W.  Bd wards,  a  justice  of  the  peace  for  Breathitt  county,  charging 
them  with  this  murder.  They  were  arrested  upon  the  warrants,  carried 
before  the  magistrate,  and  were  by  him  held  over  to  answer  such  indict- 
ment as  the  grand  jury  might  find  against  them,  and  were  in  the  meaotime- 
released  upon  bail.  On  January  24.  1005,  the  Fayette  county  grand  jury 
returned  the  indictment  charging  the  plaintiffs  with  the  same  murder  in 
that  county,  and  it  is  under  this  last-named  indictment  that  the  Fayett& 
court  is  proposing  to  take  jurisdiction  of  the  plaintiffs  and  to  try  the  case. 
Since  January  24,  1006,  and  in  fact  since  the  original  petition  was  filed  in 
tnis  court,  the  grand  jury  of  Breathitt  county  has  been  convened  in  regular 
session,  has  examined  into  the  nlleged  murder  of  James  CockriU,  and  ha» 
returned  in  that  court  several  Indictments  charging  the  plaintiffs  with  the 
murder  of  Cockrill.  Upon  these  facts  the  plaintiffs  assert  that  the  authori- 
ties of  Breathitt  county  first  took  jurisdiction  of  the  offense  and  of  the  per- 
sons of  the  accused,  and  thereby  affixed  the  exclusive  jurisdiction  to  try 
them  in  the  courts  of  that  county.  It  is  also  contended  by  plaintiffs  that 
the  provisions  of  the  statutes  and  Code  of  this  State  allowing  a  trial  to  be 
had  in  either  county  where  any  part  of  an  offense  may  have  been  committed, 
is  violative  of  the  Constitution. 

Judge  Parker  disclaims  any  intent  or  purpose  in  the  proceeding  other 
than  to  discharge  his  official  duty  as  he  sees  it.  The  Commonwealth  of 
Kentucky,  at  the  request  of  the  attorney  general,  and  of  the  Common- 
wealth's attorney  of  the  Twenty  second  Judicial  District,  was  allowed  to  be 
made  a  party  defendant,  and  has  defended  this  suit.  The  contentions  of  the 
Commonwealth  are  as  follows:  First,  that  the  writ  sbeuld  not  be  issued 
until  the  petitioners  have  first  applied  to  the  circuit  court  and  had  the  ques- 
tion of  its  jurisdiction  passed  on  by  that  court;  second,  that  under  the  stat- 
utes of  this  State  Fayette  and  Breathitt  counties  have  concurrent  jurisdic- 
tion of  the  offense  charged  in  the  indictment,  and  that  the  county  where 
proceedings  were  first  begun  takes  the  exclusive  jurisdiction;  third,  that 
proceedings  were  first  begun  in  Fayette  county;  fourth,  that  the  alleged 
proceedings  in  Breathitt  county  previous  to  the  indictment  returned  Id 
January  are  a  myth,  or,  if  in  fact  had,  were  the  result  of  collusion  be- 
tween the  accused  and  the  officers,  including  the  examining  magistrate., 
were  originated  for  the  fraudulent  purpose  of  preventing  any  prosecution, 
and  were  never  intended  to  have  been  made  public  except  as  a  defense  to 
the  jurisdiction  of  Fayette  county.  The  110th  section  of  the  Constitution  of 
Kentucky  reads:  ''The  Court  of  Appeals  shall  have  appellate  jurisdiction 
only,  which  shall  be  co  extensive  with  the  StAte,  under  such  restrictiona 
and  regulations  not  repugnant  to  this  Constitution,  as  may  from  time  U> 
time  be  prescribed  by  law.  Said  court  shall  have  power  to  issue  such  writs 
as  may  be  necessary  to  give  it  a  general  control  of  inferior  jurisdiotions. " 

The  last  sentence  was  not  in  any  previous  Constitution  of  this  State. 
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From  that  fact,  and  Inaemuoh  ae  It  bad  been  beld  under  tbe  former  Cod<^. 
stltutioDfi,  that  thle  court  migbt  iesue  tbe  common  law  writ  of  probibition 
against  any  Inferior  court   proceeding  out  of   its   jurisdiction  (Arnold  v. 
Shields,  6  Dana,  18;    Sasseen  v.  Hammond,  18  B.  Mon.,  678),  provided   this, 
court  had  appellate  jurisdiction  of  the  subject-matter,  it  was  said  that  tbe 
last  sentence  of  section  110  of  the  Constitution  ^' seems  to  have  been  intended 
*    *    *  to  give  the  Court  of  Appeals  plenary  power  to  issue  writs  in  every 
case  when   necessary  to  give  it  genernl  control  of  inferior  jurisdiction.'* 
(Hindman  v.  Toney,  97  Ky.,  413,  17  Ky.    Law  Rep.,  286.)    Ordinarily  thia 
court  might  well  refuse  to  issue  the  writ  before  the  question  of  jurisdiction 
bad  been  made  in  the  lower  court,  for  it  might  be  presumed  that  until. that 
court  had  proceeded  out  of  its  jurisdiction,  or  had  evinced  by  an  order  of 
court  that  it  proposed  doing  so,  that   it  would  uo^  or,  at  any  rate,  that  tbe 
complainant  was  not   injured,  nor  threatened  with   injury  till   then.     But 
this  in-  not  necessarily  so  in  all  cases.    If  the  situi^tion  disclosed  be  such  as 
that  to  take  the  ordinary  course  would  be  of  itself  to  subject  the  complaip^ 
ant  to  irreparable  loss,  the  writ  should  issue  without  the  objections  having 
been  made  below.     The  matter  of  judicial  courtesy  should  yield  to  substan- 
tial personal  rights  of  litigants,  such  as  a  sacrifice  of  their  liberty.     If  it  be 
true  that  the  Fayette  court  is  proceeding  without  jurisdiction,  it  is  not  sub- 
stantial justice  that  it  should  be  allowed  to  take  tbe  bodies  of  the  complain^ 
ants,  confine  them  in  jail  without  l)ail  as  it  might  do  at  its  discretion* 
subject  the  parties  to  enormous  expense   in  defending  the  case,  even  if  it. 
went  no  further  than  a  trial  of  the  question  of  jurisdiction,  and  say  to  them> 
"your  remedy  is  solely  by  appeal  if  you   have  been  wronged.'*    We  think 
the  section  of  the  Constitution,  though  it  be  deemed  only  declaratory  of  the 
common  law  on  the  subject,  confers  the  power  and  jurisdiction  on  this  court, 
t)  Intervene  by  the  writ  of  prohibition  to  stay  the  inferior  courts  of  the 
State  from  proceeding  out  of  their  jurisdiction.    It  may  issue  whether  or 
not  there  is  an  appe^il;  whether  it  ought  to  issue  In  advance  of  the  decision 
of  the  lower  oourt,  or  whether  tbe  party  will  be  left  to  his  remedy  by  appeal* 
will  depend  on  whether  that  remedy  is  given,  ond  whether  it  is  adequate  or- 
not.    This  court  will  be  slow  to   use  the  writ  where  there  is  an  appeal,  but 
its  valuable  office  to  the  citizen  who  is  being  oppressed  by  unlawful  assump- 
tion of  judicial  authority  will  not  be  limited  by  set  rules.    It  is  believed 
the  general  pilnclples  regulating  the  use  of  this  writ  are  so  well  established; 
and  understood  that  it  is  unnecessary  to  further  define  them. 

It  is  not  an  open  question  in  this  State  whether  an  offense  committed 
partly  in  two  counties  may  be  tried  in  either.    Whatever  may  have  been  the. 
common  law  rule,  though  it  seems  to  have  been  substantially  as  now  de- 
clared by  our  statute,  legislation  iii  this  State  has  settled  It,  unless  it  b». 
said  that  the  Constitution   is  violated   thereby.     Section    1147,    Kentucky 
Statutes  (1903),  provides:  '*lf  a  mortal  wound,  or  other  violence  or  injury  be- 
infllcted,   or  poison   be  administered,    in   one  county  or  corporation,   and 
death  ensue  in  another,  tbe  offense  rnay  be  prosecuted  in  either." 

And  section  21  of  the  Criminal  Code  provides:  "If  an  offense  be  commit-^ 
ted  partly  in  one  and  partly  in  another  county,  or  if  acts  and  their  effects^ 
constituting  an  offense  occur  in  different  counties,  the  jurisdiction  is  ii^ 
either  county." 
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If  such  wag  the  common  law,  as  we  think  it  was,  *'a  jury  of  the  vioinage*' 
^t  comomn  law,  was  a  jury  selected  from  the  neighborhood  of  the  crime, 
which  might  be  either  county  where  it  was  in  part  committed.  (Common- 
wealth, By,  &c.  V.  Jones,  Judge,  W  Ky.  Law  Bep.,  867.)  It  has  always 
been  understood  that  the  right  to  trial  by  a  *^jury  of  the  Ticinage'*  was  sub- 
ject to  certain  necessary  exceptions,  such  as  changes  of  venue,  and  the  like. 
^Parker  t.  Commonwealth,  19  Bush,  191;  Adkins  v.  Commonwealth,  98  Ky.. 
^689;  Smith  v.  Commonwealth,  SI  Ey.  Law  Rep.,  1470.)  This  was  held  to 
be  the  law  under  the  old  Constitution  before  the  provision  found  in  section 
11  of  the  present  Constitution  was  adopted.  (Commonwealth  v.  Davidson, 
91  Ky.,  162.)  As  it  is  admitted  that  the  shot  that  killed  Cockiill  was  fired 
In  Breathitt  oouniy,  and  that  his  death  from  the  wound  occurred  within 
t)ne  year  and  a  day  ther^fter  in  Fayette  county,  they  each  had  concurrent 
jurisdiction  of  the  crime.  Manifestly  the  courts  of  two  counties  could  not 
try  the  same  defendants  for  the  same  offense.  There  must  be  a  time  when 
the  jurisdiction  of  one  county  becomes  exclusive  and  that  of  the  other 
tjounty  is  lost.  Section  24,  Criminal  Code,  Is:  *'If  the  jurisdiction  of  an 
'offense  be  in  two  or  more  counties,  the  defendant  shall  be  tried  in  the 
county  in  which  he  is  first  arrested,  unless  an  indictment  for  the  offense  he 
•pending  in  another  county." 

A  literal  application  of  the  last  section  might  lead  to  absurdities  certainly 
never  contemplated  in  the  purpose  of  its  enactment.  It  was  so  held  In  Mas- 
iBie  V.  Commonwealth,  90  Ky.,  485.  Horse  stealing  is  punishable  by  statute 
*in  the  county  where  the  horse  may  be  stolen,  or  in  any  county  into  which 
It  may  be  carried.  Massie  took  a  horse  in  Montgomery  county  and  carried 
^It  into  Bourbon.  At  the  instance  of  the  Montgomery  county  authorities, 
and  before  an  indictment  in  that  county  or  elsewhere,  they  caused  him  to 
'be  arrested  in  Bourbon  and  brought  back  to  Montgomery  for  trial,  where  he 
was  convicted.  He  relied  on  section  24,  alx)ve  quoted,  in  bar  of  the  jurisdic- 
'tlon  of  the  Montgomery  court.  It  would  seem  that  literally  his  objoction 
Vas  well  taken,  but  this  ccurt  said:  *'This  provision  was  not  inserted  in 
^he  Code  for  the  benefit  of  the  criminal,  but  to  prevent  a  conflict  of  jurisdic- 
'tion  in  cases  where  it  belonged  to  more  than  one  county." 

It  is  conceded,  as  it  must  be  under  the  statute  quoted,  and  the  decisions 
*of  this  court,  if  adhered  to,  that  where  two  or  more  counties  have  concur- 
>ent  jurisdiction  of  an  offense  committed  partly  in  each  of  them,  that  no 
^substantial  legal  right  of  the  accused  can  be  invaded  whether  one  or  the 
other  takes  cognizance  of  the  matter^  So  long  as  the  accused  ia  not  put  In 
ieopardy  by  the  proceedings  in  both  counties  it  can  not  be  the  subject  of 
"complaint  from  him  which  of  them  takes  the  jurisdiction  and  proceeds  with 
bis  trial,  so  long  as  only  one  does  so.  The  fact  may  be  accepted  as  estab- 
lished by  the  proof  in  this  dase  that  magistrate  Edwards  Issued  warnrnts 
against  plaintiffs  on  December  8,  1904,  charging  them  with  the  murder  of 
"James  Cockrill.  It  may  also  be  accepted  as  established,  for  the  purposes  of 
this  hearing,  that  the  accused  were  arrested  or  voluntaiily  surrendered 
themselves  to  the  custody  of  the  magistrate,  who  signed  an  order  commit- 
ting them  to  the  circuit  court  of  Bieathitt  county  for  examination  of  the 
charge  by  the  grand  jury  of  that  county,  and  that  they  executed  bonds  for 
^helr  appearance  before  that  court. 
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It  is  contended  for  the  Commonwealth,  though,  and  this  is  the  main, 
question  presented  for  decision,  that  these  proceedings  are  void.    For  the. 
plaintiffs  the  argument  is  that  whatever  may  have  been  the  motives  of  the. 
ofBoers  of  Breathitt  county,  or  however  their  action  might  have  been  in- 
duced, the  fact  is  that,  having  jurisdiction  to  do  what  was  done,  the  accused, 
are  actually  bound  by  the  proceedings,  and  the  law's  machinery  being  set/ 
in  motion,  under  section  24,  Criminal  Code,  the  jurisdiction  of  Breathitt 
county  becomes  ejcclusive.    The  court  has  come  to  the  conclusion  upon  the. 
evidence  before  it  that  the  arrests  of   the  plaintiffs  in  Breathitt  county  were, 
procured  upon  their  own  instigation,  or  that  of  some  of  them  acting  for  all, 
with  the  design  not  to  have  a  tri«l  of  the  charge  there  or  elsewhere,  but  aa. 
a  cloak  to  prevent  the  trial  elsewhere.    If  such  be  not  the  fact,  the  plaintiffs, 
are  peculiarly  unfortunate  in  the  matt>er  of  certain  coincidences  shown  in 
the  proof,  as  well  as  certain  discrepancies  between  the  record  of  the  'squire'a. 
proceedings  and  the  admitted  truth.    Being  of  this  opinion  as  to  the  facts^ 
the  question  recurs,  do  the  proceedings  in  Breathitt  before  the  examining; 
magistrate  confer  exclusive  jurisdiction  of  the  plaintiffs' on  the  courts  of 
that  county?    A  judgment  of  a  court  may  be  a  punishment,  or  it  may  be. 
a  prot-ection.    It  may  or  may  not  be  a  bar,  according  to  whether  he  whou 
relies  on  it  is  in  a  position  to  do  so.    If  it  be  obtained  by  fraud,  the  one  pro- 
curing it  ought  not  to  be  permitted  to  use  it  as  a  protection.    That  would  be. 
to  allow  one  to  profit  by  his  own  fraud,  which   is  a  doctrine  repugnant  tou 
the  law,  and  wholly  untenable  by  any  kind  of  right  thinking.    It  is  said 
that  the  Commonwealth  has  acted  in  the  matter  in  Breathitt,  through  her. 
legally  constituted  officers,  whose  authority  ik  as  complete  to  bind  the  Com- 
monwealth as  is  that  of  the  officers  of   Fayette,  or  any  other  county.     If  the 
Commonwealth  is  bound,  it  is  upon  principles  analogous  to  agency,  that  he 
who  sets  another  to  do  his  business  is  bound  by  such  agent's  acts  wicbin  the. 
scope  of  his  authority.    Which  is  as  it  should  be.    But  there  is  a  necessary 
exception  to  that  rule,  which  is,  if  the  agent,  in  fraud  of  his  principal,  col- 
ludes with  his  opponent,  so  that  instead  of  acting  for  his  principal,  he 
becomes  the  tool  or  accomplice  of  the  opponent,  then  the  principal  ought 
not  to  be  bound  by  his  agent's  acts;  nor  is  he.    As  between  two  persons^ 
this  is  undeniably  the  law.    The  State  will  not  be  given  less  consideration, 
in  matters  of  public  concern  than  any  individual.    The  courts  which  ad- 
minister the  law  may  protect  their  own   jurisdictions  from  maohinatlon8» 
from   palpable  subterfuges  intended  merely  to  defeat    their  jurisdiction. 
The  sovereignty  of  the.  law  depends  upon  the  power  of  the  courts  to  main-, 
tain  the  integrity  of  their  jurisdiction  against  mere  devices  that  would  de-, 
feat  them.     Judgments  obtained   by  extrinsic  fraud  ought   not  to   bind, 
anybody  not  a  party  to  the  fraud.    They  ought  to  be.  and  are,  subject  to  im- 
peachment either  by  direct  or  collateral  attack.     This  is  so,  although  the. 
court  rendering  them  had  jurisdiction^of  the  subject-matter.    (Grlgnon  y« 
Astor,  2  Howard,  819;  United  States  v.  Throckmorton,  98  U.  S.,  68;  Cole  v. 
Cunningham,  188  U.  S.,  112;  Brunk  v.  Means,  11   B.  Mon.,  214;   Talbott  v^ 
Todd,  6  Dana,  110.) 

In  Carrlngton  v.  Commonwealth,  78  Ky.,  88,  the  accused  was  indicted  for. 
a  violation  of  the  liquor  laws.  His  offense  was  a  misdemeanor.  A  statute, 
provided  that  **  whenever  any  person  shall  be  lodged  in   jail   in  default  o(' 


%46  HABOISy  <ftO.  V.  PABEEB,  JUOGE,  ftO. 

^Mtil,  being  obarged  with  a  misdemeanor,"  whether  uader  an  indictment  or 
Yiot,  the  judge  of  the  quarterly  court,  the  circuit  court  not  being  in  eeesion, 
^ad  jurisdiction  to  try  the  case.  The  defendant  surrendered  to  the  jailer, 
(ailed  to  give  bond,  and  was  brought  before  the  quarterly  court,  tiied,  con- 
victed and  fined,  notwithstanding  the  circuit  court  proceeded  afterwards 
to  try  him  under  the  same  indictment,  rejecting  his  ploa  of  former  convic- 
tion in  bar.  This  court  said:  'The  circuit  court  properly  refused  to  permit 
Its  jurisdiction  to  be  ousted,  and  to  allow  the  prisoner,  by  a  device  so  trans- 
tuirent.  to  choora  the  tribunal  in  which  he  would  be  tried.  A  judgment  of 
acquittal  thus  procured  was  not  a  bar,  and  was  properly  disregarded." 

Plaintiffs  seek  to  distinguish  Cnrrington's  case  from  this  one  upon  the 
suggestion  that  the  quarterly  court  had  not  jurisdiction  of  the  case  because 
jCarrington  was  not  in  fact  in  jail,  but  was  simply  in  the  custody  of  the 
•jailer.  The  court,  however,  did  not  rest  its  decision  upon  that  feature  of 
the  case.  It  was  referred  to  only  as  indicating  a  lack  of  good  faith  in  the 
matter.  The  court  said :  '*The  evidence  in  this  case  shows  that  the  prisoner 
never  was  committed  to  jail,  nor  was  he  in  good  faith  committed  to  the  cus- 
tody of  the  jailer." 

From  this  it  appears  that  had  the  defendant  been  in  good  faith  committed 
to  the  custody  of  the  jailer  it  would  not  have  been  necessary  to  have  gone 
through  the  idle  form  of  locking  and  unlocking  the  jail  door.  Emphasis 
Was  laid  upon  the  lack  of  good  faith  in  the  defendant's  surrendering  him- 
self to  the  jailer's  custody  in  this  language:  '* Whatever  was  done  toward 
bringing  the  cac^e  within  the  letter  of  the  statute  was  evidently  done  to 
avoid  the  imprisonment  of  the  defendant,  but  to  secure  a  trial  before  the 
county  judge.  *  *  *  The  evidence  in  this  case  shows  conclusively  that  the 
surrender  of  the  prisoner  to  the  jailer  was  merely  formal,  and  merely  with 
the  design  to  give  -the  quarterly  judge  jurisdiction,  and  not  for  the  safe- 
keeping of  the  prisoner,  or  because  he  was  either  unable  to  give  bail  or  un-- 
willing  to  do  so,  except  for  the  purpose  of  bringing  his  case  within  the 
statute." 

Of  all  this  the  court  said:  "It  is  to  be  treated  as  if  the  prisoner  had  pro- 
loured  himself  to  be  accused,  arrested  and  tried,  and  then  attempted  to  plead 
the  judgment  thus  obtained  in  bar;  for  although  he  had  been  regularly  in- 
dicted, he  procured  a  trial  in  the  quaiterly  court  by  a  fraud  upon  the  statute 
f^iving  that  court  jurisdiction." 

In  applying  that  decision  to  this  case  it  follows,  a  fotiori,  that  one  accused 
of  a  crime  can  not  procure  himself  to  be  arrested  and  bound  over  under 
form  of  law,  to  give  jurisdiction  to  a  county  of  his  preference  in  fraud  of 
the  right  of  the  prosecuting  ofBcers  acting  in  good  faith  to  fix  it  elsewhere  if 
they  choose  to  do  so  in  the  interest  of  a  fair  trial.  The  position  of  this  court 
x)n  this  subject  appears  to  be  in  harmony  with  the  trend  of  authority  else- 
where. (State  V.  Colvin,  11  Hump.,  609,  54  Am.  Dec.,  60;  Watkins  v.  State, 
^  Ind.,  427,  84  Am.  Bep.,  378;  Coinmonwealth  y.  Dascom,  11  Mass.,  404; 
€tate  V.  Simpson,  88  Minn.,  66,  41  Am.  Bep.,  370.) 

No  reflection  can  be  indulged  against  the  judge  and  prosecuting  attorney 
x>f  the  Breathitt  Circuit  Court.  Their  fitness  and  Willingness  to  enforce  the 
law  is  in  no  sense  involved.  This  case,  as  made  up  on  the  trial,  has  to  do 
«olely  with  what  occurred  before  the  prosecution  took  any  form  in  the 
<6reatbitt  Circuit  Court.    In  view  of  the  language'  of  section  84  of  the  Crim- 


HABQIS,  ftO.  T.  PABEEB,  JUDGE,  ftO.        447 

nal  Code  the  case  is  resting  upon  the  bona  fides  of  the  alleged  prior  arrest 
In  Breathitt  county.  If  that  was  not,  properly  speaking,  an  arrest  of  the 
accused,  then  as  the  Fayette  Circuit  Court  first  indicted  them  foi  the  offense 
of  murdering  James  Cockrill,  it  took  Jurisdiction  of  the  matter,  by  virtue  of 
flection  24  of  the  Criminal  Code,  to  the  exclusion  of  the  Breathitt  Circuit 
Court. 

The  final  contention  of  the  plaintiff  is  that  they  are  charged  as  accessories 
before  the  fact  to  the  murder  of  Cockrill,  and  as  their  alleged  acts  are  ad- 
mitted to  have  been  done  in  Breathitt  county,  under  the  authority  of  Tully 
T.  Commonwealth,  18  Bush,  142,  that  county  alone  has  Jurisdiction  to  try 
them.  Tully  was  accused  as  accessory  after  the  fact  to  a  murder  commit- 
ted in  Scott  county.  The  Scott  court  was  held  to  be  without  Jurisdiction, 
«s  the  act  of  179b  (1  Statute  Laws,  530),  held  in  that  case  not  to  ha^e  been 
repealed,  but  expressly  continued  in  force  by  the  Revised  Stotutes  then  in 
«ffect,  provided:  "An  accessory  to  a  murder  or  felony  committed  shall  be 
examined  by  the  court  of  that  county  and  tried  by  the  court  in  whose  Juris- 
diction he  became  accessory,  and  shall  answer  upon  his  arraignment,  and 
receive  such  Judgment,  order,  execution,  pains  and  penalties  as  is  used  in 
other  cases  of  felony.*' 

But  the  saving  clause  contained  in  the  Revised  Statutes,  which  continued 
the  practice  provided  by  the  act  of  ITM,  is  not  in  the  present  statutes  or 
Code  of  Practice.  Section  8  of  the  present  Criminal  Code  reads:  "All  laws 
ooming  within  the  purview  of  this  act  shall  become  repealed  when  this  act 
goes  into  effect,  except  as  provided  in  the  preceding  section."  (The  preced- 
ing section  relates  alone  to  prosecution  begun  before  January  1,  1877. ) 

The  Criminal  Code  of  Practice  regulates  the  trial  of  all  criminal  prosecu- 
tions, but  it  does  not  contain  the  provision  from  the  act  of  179(5  Just 
<]UOted.  Section  1128,  Kentucky  Statutes,  provides:  'In  all  felonies,  acces- 
sories before  the  fact  shall  be  liable  to  the  same  punishment  as  principals, 
•and  may  be  prosecuted  jointly  with  principals,  or  severally,  though  the 
principal  be  not  taken  or  tried,  unless  otherwise  provided  in  this  chapter.'* 

This  section  is  found  under  the  title  of  "Crimes  and  Punishments,"  in 
Kentucky  Statutes  (Barbour),  which  this  court  declared  in  Buchanan  v. 
Commonwealth,  94  Ky,  — ,  "to  be  a  complete  system  of  statutory  law  relating 
to  crime  and  punishment,  and  as  a  consequence  to  supersede  or  repeal  all 
oxisting  statutes  on  that  subject."  If  accessories  before  the  fact  can  be  In- 
dicted Jointly  with  principals,  and  if  the  principals  could  be  indicted  in 
Fayette,  the  accessoiy  before  the  fact  could  also  be  indicted  and  tried  there, 
although  his  act  may  have  been  committed  elsewhere.  It  follows  that  the 
present  statute  and  the  act  of  1796  are  incompatible  in  their  provisions,  and 
the  latter  must  of  necessity  supersede  the  former. 

In  Commonwealth  v.  Parker,  108  Ky.,  673,  22  Ky.  Law  Rep.,  868,  this 
precise  question  aiose.  The  accessory  before  the  fact,  whose  sole  connection 
with  the  crime  was  shown  to  have  been  in  Kenton  county,  was  indicted  and 
tried  in  Jefferson  county.  The  court  said :  "We  do  not  desire  to  go  further 
than  is  necessary  to  decide  the  question  here  presented,  i.  e.,  that  an  acces- 
sory before  the  fact,  who  devises  in  one  county  a  scheme  to  commit  a  crime 
In  another,  thereafter  actually  committed,  or  who  in  one  county  procures 
the  commission  of  a  crime  in  another,  is,  under  section  21  of  the  Code,  prop- 
orly  triable  in  either  county." 
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The  court  is  of  opinion  that  the  Fayette  Gircoit  Court  has  now  ezclnaiye 
Jurisdiction  to  try  the  case  made  by  the  indictment  returned  by  the  grand 
jury,  and  that  the  proceedings  before  Justice  of  the  Peaoe  Edwards  are  a 
nullity,  in  so  far  as  they  attempt  to  oonfer  jurisdictfon  upon  the  courts  of 
Breathitt  county.  The  application  for  the  writ  of  prohibition  against  the 
judge  of  the  Fayette  Circuit  Court  is  consequently  denied.  The  temporary 
writ  heretofore  issued  is  discharged. 

Whole  court  sitting  except  Judge  Cantrill,  absent. 


BALL  V.  COMMONWEALTH. 
(Filed  March  7,  1905— Not  to  be  reported.) 

1.  Criminal  law— Evidence— As  to  whether  or  not  there  was  any  evidence* 
oonducing  to  show  the  guilt  of  appellant,  for  this  question  see  section  840, 
Criminal  Code,  and  note  2U,  and  cases  there  cited. 

8.  Same— Where  one  Flaverty  testified  upon  the  trial  of  this  case  that  he 
was  so  near  the  parties  at  the  time  the  phot  was  fired  that  blopd  spurted 
from  the  wound  inflicted  upon  deceased  upon  his  (witness*)  clothing,  and 
the  appellant  introduced  testimony  to  show  that  this  witness  was  not  present- 
at  the  time  of  the  difficulty,  Held— That  the  Commonwealth  had  the  right- 
in  corroboration  of  its  witness,  Flaverty,  to  show  that  there  was  blood  upon 
his  clothing,  and  where  appellant's  witness  did  not  state  what  Flaverty 
said  to  him  about  it,  there  was  no  error. 

8.  Same— Conduct  of  Commonwealth's  attorney— Where  it  appears  that 
the  Commonwealth's  attorney  did  not  connect  appellant  in  any  way  with 
previous  cilmes  in  Bell  county,  this  language:  '*That  more  than  a  score  of 
men.  perhaps,  had  been  killed  in  Middlesborough,  Bell  county,  Kentucky, 
and  nothing  had  been  said  about  it,  because  the  people  up  there  were  afraid 
to  talk  about  it,"  was  not  prejudicial  to  appellant. 

W.  G.  Colson,  O.  Y.  Biley  and  J.  G.  Rollins  for  appellant. 

N.  B.  Hays  and  Chas.  H.  Morris  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  Bell  Circuit  Court,  convicting  ap- 
pellant of  the  crime  of  manslaughter  and  fixing   his  punishment  at  oon-  . 
finement  in  the  penitentiary  for  the  term  of  twenty-one  years. 

The  appellant  seeks  a  reversal,  and  assigns  three  grounds:  First,  that 
the  evidence  did  not  authorize  the  verdict:  second,  the  court  erred  in 
the  admission  of  evidence;  and,  third,  improper  remarks  of  the  Com- 
monwealth's attorney  in  his  concluding  argument  to  the  jury.  Appel- 
lant was  indicted  and  tried  for  the  crime  of  murder,  and  was  convicted  as 
above  stated.  We  deem  it  of  no  benefit  to  give  in  detail  the  facts  proven  as 
they  appear  in  the  record.  It  is  sufficient  to  say  that  there  was  some  evi- 
dence upon  which  to  base  this  judgment  of  conviction,  and  this  court  has 
no  power  to  reverse  a  judgment  of  conviction  in  a  criminal  case  upon  the 
sole  ground  there  was  not  sufficient  evidence  to  sustain  the  verdict,  being 
restricted  to  the  single  inquiry,  whether  there  was  any  evidence  before  the^ 
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;)ur7  oondnoiDg  to  show  the  guilt  of  the  aooueed.    (Section  840,    Criminal 
Code,  and  note  20,  and  the  oaees  there  referred  to. ) 

On  the  trial  the  Commonwealth  introduced  one  Flaverty,  who  was  the 
moat  damaging  witness  introduced  against  the  appellant.  He  stated  that 
he  was  so  near  the  parties  at  the  time  the  fatal  shot  was  fired  that  the 
blood  spurted  from  the  wound  given  the  deceased  upon  his,  the  witness', 
clothing.  The  appellant  introduced  witnesses  showing  from  facts  and  cir- 
cumstances that  the  witness,  Flaverty,  was  not  present  at  the  difQoulty. 
The  Commonwealth  in  rebuttal  introduced  one  A.  GolT,  and  proved  by 
him  that  on  the  night  after  the  killing,  or  the  night  after  that,  he  saw  blood 
upon  the  clothing  of  Flaverty.  He  was  then  asked  if  Flaverty  made  any 
statement  to  him  with  reference  to  it,  and  he  answered  "yes,"  but  he  was 
never  asked  to  state,  nor  did  he  state,  what  Flaherty  said  about  it.  This  is 
the  admiesion  of  incompetent  testimony  referred  to.  We  are  of  the  opinion 
that  the  Commonwealth  had  the  right,  in  corroboration  of  its  witness 
Flaverty,  to  show  that  there  was  blood  upon  his  clothing.  As  the  witness 
did  not  state  what  Flaverty  said  to  him  about  it,  there  was  no  error. 

In  the  motion  for  a  new  trial  the  appellant  ascribed  to  the  Common- 
wealth's attorney  the  following  improper  language:  "That  more  than  a 
scx>re  of  men  had  been  killed  in  Middlesborough,  Ey.,  by  parties  connected 
with  the  defendant,  and  that  nothing  had  been  said  about  it,  because  the 
people  up  there  were  afraid  to  talk  about  it."  We  find  from  the  record  that 
the  following  was  the  language  need  by  the  Commonwealth's  attorney : 
''That  more  than  a  score  of  men,  perhaps,  had  been  killed  in  Middles- 
borough,  Bell  county,  Kentucky,  and  nothing  had  been  said  about  it, 
because  the  people  up  there  were  afraid  to  talk  about  it."  It  appears  that  he 
did  not  connect  appellant  in  any  way  with  the  previous  crimes  in  that  city 
and  vicinity,  and  his  language  was  not  prejudicial  to  appellant.  The  ap-> 
pellant  does  not  complain  of  the  Instructions  of  the  court. 

He  filed  his  motion  and  grounds  for  a  new  trial,  and  one  of  them  was 
newly-discovered  evidence.    In  support  of  this  he  filed  many  affidavits. 

By  section  281  of  the  Criminal  Code  it  is  provided  that  the  decision  of  the 
court  upon  a  motion  for  a  new  trial  shall  not  be  subject  to  exceptions,  and 
not  subject  to  review  by  this  oonrt,  and  by  reason  thereof  this  court  is  power- 
less to  give  any  relief  for  any  error  committed  in  overruling  motions  for  a. 
new  trial. 

For  these  reasons  the  judgment  must  be  affirmed. 

Whole  oourt  sitting,  except  Judge  Can  trill. 


LOUISVILLE  RAILWAY  CO.  v.  SHEKHAN. 

(Filed  March  8,  1905'Not  to  be  reported. ) 

1.  Damages— Complaint  of  misconduct  of  attorney  in  argument  to  jury — 
Upon  the  trial  of  this  action  for  damages  against  appellant  the  statement  of 
the  attorney  for  appellee,  to  the  effect  that  appellant  was  not  required  to  go 
into  trial  without  its  absent  witness,  but  had  the  right  to  file  an  affidavit 
as  to  what  its  witness  would  testify,  and  that  in  default  of  this  affidavit  he: 

vol.  27—29 
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bad  a  right  to  ooDolude  that  the  testimoDy  of  this  wltnese  would  have  been 
in  favor  of  appellee,  Held— That  as  the  court  inatructed  the  jury  to  disre- 
ffard  this  statement  of  counsel  It  must  be  presumed  that  the  jury  obeyed  the 
orders  of  the  court,  and  that  no  injury  accrued  to  appellant  by  reason  of 
this  occurrence. 

2.  Same— The  statement  of  counsel  for  appellee,  to  the  effect  that  it  was 
the  duty  of  the  conductor  to  assist  appellee  in  alighting  from  the  oar,  while 
unwarranted,  was  not  prejudicial,  because  at  most  it  was  but  a  mere  ex- 
pression of  opinion,  and  had  no  weight  in  influencing  the  verdict  of  the  jury. 

Fairleigh,  Straus  &  Fairleigh,  David  W.  Baird  and  Bobt.  L.  Qreene  for 
appellant. 

Matt.  O'Doherty  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
-flion. 

Opinion  of  the  court  by  Judge  Barker. 

In  attempting  to  alight  from  one  of  appellant's  cars  at  the  corner  of 
Fourth  and  Breckinridge  streets,  in  Louisville,  Ky.,  appellee  fell,  or  was 
4;hrown,  to  the  pavement,  receiving  severe  injuries.  Claiming  that  her  fall 
"^as  the  result  of  the  negligence  of  appellant's  employes  in  charge  of  the 
<ar,  she  instituted  this  action  to  recover  damages,  and  a  trial  resulted  in  a 
Terdiot  in  her  favor  for  the  sum  of  11,600. 

On  this  appeal  appellant,  for  reversal,  insists  only  on  the  failure  of 
the  trial  court  to  set  aside  the  empaneling  of  the  jury,  and  reassign  the  case 
4k)  another  day  for  trial,  because  of  the  misconduct  of  attorney  for  appellee 
In  the  closing  argument.  The  first  aot  of  misconduct  complained  of  was 
4ihe  statement  of  the  attorney  to  the  jury  that  appellant  had  summoned  a 
witness  who  failed  to  oppear;  that  it  was  not  required  to  go  to  trial  without 
its  witness,  but  had  the  right  to  file  an  affidavit  as  to  what  the  absent  wit- 
ness would  have  testified  to  if  present;  that  in  default  of  this  affidavit  he 
had  the  right  to  conclude  that  the  testimony  of  the  absent  witness  would 
have  been  in  favor  of  the  appellee.  Upon  objection  to  this  the  court  told 
the  jury,  in  positive  terms,  that  they  must  not  regard  the  statement  of 
counsel  with  reference  to  what  the  evidence  of  the  absent  witness  would 
have  been.  The  second  act  of  misconduct  consisted  in  the  argument  to  the 
jury  on  the  part  of  appellee's  counsel,  that  it  was  the  duty  of  the  conductor 
to  have  assisted  appellee  to  alight  from  the  car  to  the  street.  Upon  objec- 
tion the  court  declined  to  interfere  with  this  argument. 

As  to  the  first  of  these  alleged  errors  it  need  only  be  said  that  as  the.  court 
Instructed  the  jury  to  disregard  the  statement  of  counsel  as  to  what  the  evi- 
dence of  the  absent  witness  would  have  been,  we  must  presume  they  obeyed 
the  orders  of  the  court,  and  that  no  injury  accrued  to  the  interest  of  appel- 
lant by  reason  of  this  occurrence.  As  to  the  second,  assuming,  for  the  pur- 
pose of  the  case,  that  the  statement  of  counsel  was  unwarranted,  we  do  not 
believe  it  was  prejudicial  to  appellant's  interest;  at  most,  it  was  a  mere  ex- 
pression of  the  opinion  of  counsel,  and  taken  in  connection  with  all  the 
evidence  in  this  case  and  the  instruction  of  the  court  as  to  the  duty  of  ap- 
pellant, we  do  not  believe  that  it  could  have  had  any  weight  in  influencing 
the  verdict  of  the  jury. 

Judgment  affirmed.  5^-^ 
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COULSON  T.  FERBBB. 

(Filed  March  8,  1906— Not  to  be  reported.) 

Partnership— Action  on  claim  growing  out  of— One  partner  can  not  main- 
'lain  an  action  at  law  against  his  copartner  on  a  claim  growing  out  of  the 
partnership  transaction  until  the  business  and  accounts  are  finally  settledt 
therefore,  it  was  erroneous  in  this  action  for  the  trial  court  to  render  judg- 
ment in  favor  of  appellee  upon  the  claim  sued  on. 

Mather  &  Creal  for  appellant. 

l^llliams  &  Handley  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Ferree,  instituted  this  action  against  the  appellant,  Ben  L. 
Coulson,  and  James  £.  Leadley.  His  cause  of  action  may  be  stated  by 
<]Uoting  from  his  petition.  It  reads  as  follows:  ** The  plaintiff,  E.  A.  Ferree, 
states  that  he  and  the  defendants,  Ben  L.    Coulson  and  J.   £.  Leadley, 

formed  a  partnership  on  the day  of ,  18—,  for  the  purpose  of 

manufacturing  spokes,  swings,  grain  fans,  and  other  things;  that  the  style 
•of  the  firm  was  the  Hodgenville  Spoke  and  Lumber  Co. ;  that  in  accordance 

with  their  contract  plaintiff  put  In  capital  stock  12,600,  Ben  Coulson, 

•dcllars;  Jas.  E.  Leadley, dollars,  amounting  in  all  to  $10,000  in  cap- 
ital stock ;  that  said  firm  has  been  in  operation  from  the day  of , 

until  the day  of ,  and  that  from  the  time  th^y  ceased  operation 

the  machinery  has  been  in  possession  of  this  plaintiff,  the  defendants  being 
nonresidents;   and  that  said  machinery  and  capital  stock  is  depreciating  in 

Talue ;  and  that  from  the day  of ,  until  the  day  of , 

the  plaintiff  has  rendered  seryices  and  labor  under  contract  at  920  per  month, 
amounting  in  all  to  $600.  Wheiefore,  he  prays  judgment  for  the  dissolution 
of  the  iMrtnership,  for  the  settlement  of  business  and  accounts  of  the  firm, 
Cor  the  divisioii  of  the  assets  that  may  remain  after  the  payment  of  the  firm 
•debts,  and  for  judgment  for  $600  for  services  and  labor  and  all  proper  relief." 

He  filed  an  amended  petition  which  does  not  aid  his  cause  of  action  for 
iiervices  rendered  the  firm,  but  simply  contains  averments  which,  if  true, 
■showed  that  the  appellant  misappropriated  part  of  the  proceeds  of  two  notes 
which  were  delivered  to  him  by  the  firm  for  negotiation  for  its  benefit. 
Without  referring  the  case  to  the  commissioner  or  hearing  proof,  the  court 
ffave  appellee  judgment  against  the  appellant,  Coulson,  for  $460  for  the 
-alleged  services. 

From  the  averments  of  the  petition  the  partnership  had  not  been  settled. 
Until  that  was  done  it  could  not  be  known  how  its  affairs  stood.  The  plain- 
tiff might  or  might  not  have  a  valid  claim  for  services  against  the  firm. 
One  partner  can  not  maintain  an  action  at  law  against  his  copartners  on  a 
claim  growing  out  of  the  partnership  transactions  until  the  business  la 
-wound  up  and  the  accounts  finally  settled.  The  reason  for  the  rule  Is  that 
until  there  has  been  an  accounting  and  partnership  affairs  settled,  no  cause 
-of  action  is  ascertained  to  exist. 

In  Stone  v.  Mattingly,  14  Ky.  Law Bep.,  118,  the  court  said:  "The  allow- 
ance of  salary  was  to  be  out  of  the  proceeds  of  the  business  in  which  the 
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parties  hereto  were  jMrtnere.  Losses  were  to  be  borne  by  them  Id  propor* 
tlon  to  their  interests,  and  upon  a  settlement  of  firm  matters  it  might  ap- 
pear that  the  appellant  was  indebted  to  the  firm.  In  that  event  he  wonl(t 
have  no  right  to  recover  for  salary,  even  if  otherwise  entitled  to  it.  In  any 
event  hie  right  to  recover  depended  upon  the  state  of  accounts  between  him 
and  the  appellee  as  partners.  The  subject  of  the  suit  was  a  partnership- 
matter.  There  had  been  no  act  of  the  parties  separating  this  claim  from  the 
partnership.  The  writt(*n  contract  did  not  do  so,  because  by  it  any  indebt- 
edness on  this  score  was  to  be  paid  out  of  the  proceeds  of  the  venture.  The- 
claim  for  it  was  against  the  firm,  and  it  is  an  elementary  rule  of  the  law  of 
partnership  that,  in  general,  one  partner  can  not  sue  the  other  at  law  oiv 
account  of  a  firm  transaction,  in  the  absence  of  a  settlement  of  the  partner- 
ship accounts.'*  The  same  rule  is  enunciated  in  Lawrence  v.  Clark,  ^ 
Dana,  359. 

The  court  treated  the  action  as  one  at  law,  and  rendered  judgment  on  the- 
averments  of  the  petition  as  we  have  heretofore  stated. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


LAPP  &  FLERSHEIM  v.  CLARK'S  ADM'R,  &c. 

(Filed  March  9,  1906— Not  to  be  reported.) 

Partnership— Jurisdiction— In  this  action  to  compel  Bland,  surviving^ 
partner,  and  his  ^mpartner's  administrator,  to  compel  the  payment  back 
Into  the  partnership  of  several  thousand  dollars  which  it  was  alleged  Bland 
had  withdrawn  after  Clark's  death,  not  leaving  enough  to  pay  the  flmi  lia- 
bilities of  about  1160,  and  to  subject  the  assets  to  the  payment  of  its  debt8». 
the  evidence  establishing  the  partnership,  it  was  erroneous  to  dismiss  the- 
appellant's  petition.  The  matter  in  controversy  is  not  alone,  the  appel- 
lant's claim  which  was  less  than  1200,  but  as  to  whether  there  was  a  part- 
nership which  gives  this  court  jurisdiction  of  the  appeal. 

Beard  &  Marshall  and  P.  J.  Beard  for  appellee  T.  E.  Bland. 

Gilbert  &  Gilbert  for  appellee  Clark,  administrator. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

R.  H.  Clark  and  T.  £.  Bland  entered  into  this  contract: 

**lst.  This  article  of  agreement,  made  July  1,  1896,  between  B.  H.  Clark: 
and  T.  £.  Bland,  both  of  Shelby  county,  Keirtucky.  Said  parties  bave- 
agreed,  and  by  these  present  do  agree,  to  associate  themselves  as  oopartners- 
for  the  purposa  of  carrying  on  the  jewelry  busfness  on  the  following  terms: 

"2d.  That  said  T.  £.  Bland  contribute  as  his  share  of  the  Joint  stock 
12,600  in  cash,  and  that  said  B.  H.  Clark  contribute  as  his  share  the  time 
and  attention  necessary  to  conduct  the  business  fox  their  mutual  benefit. 

*'8d.  All  the  net  profits  accruing  from  said  partnership  shall  be  equally 
divided,  and  all  expenses,  except  bad  debts,  shall  be  borne  by  B.  H.  Clark. 

"4th.  That  book  of  accounts  shall  be  kept  in  which  shall  be  entered  a  fall 
account  of  all  transactions  and  accounts  of  said  partnership. 

"That  the  stock  of  jewelry  shall  stand  as  security  to  T.  £.  Bland  for  th» 
money  inveet3d." 
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TFhe  business  was  oonduoted  in  the  name  of  R.  H.  Clark.  Appellant  sold 
to  B.  H.  Clark  a  bill  of  merchandise  of  abont  $800.  After  deducting  pay- 
ments made  upon  it  there  is  a  balance  of  abont  1160.  Clark  died  and  this  suit 
was  brought  by  appellants  against  Bland  and  Clark's  administrator  for  a 
settlement  of  the  copartnership  between  Clark  and  Bland,  and  to  compel 
Bland  to  pay  back  into  the  copartnership  several  thousand  dollars  which  it 
is  alleged  Bland  had  withdrawn  after  Clark's  death,  leaving  not  enough  to 
pay  the  partnership  liabilities,  and  for  subjecting  the  assets  to  the  payment 
•of  the  partnership  debts.  The  suit  was  in  equity.  Its  effect,  if  successful, 
was  to  bring  into  chancery  all  the  assets  of  the  copartnership  for  the  benefit 
of  all  its  creditors.     The  circuit  court  dismissed  appellant's  petition. 

The  first  question  presented  is,  has  this  court  jurisdiction  of  the  appeal, 
the  amount  of  appellant's  claim  being  less  than  |200.  The  matter  in  con- 
troversy in  this  suit  is  not  alone  the  amount  of  appellant's  claim.  It  is 
whether  there  was  a  partnership  between  Bland  and  Clark,  Bland  denying 
it;  also  to  recover  from  Bland  a  sum  considerably  more  than  |200  for  the 
use  and  benefit  of  all  the  creditors  in  whose  behalf  the  suit  may  be  said  to 
have  been  instituted  by  appellants.  The  motion  to  dismiss  the  appeal  will, 
therefore,  be  overruled.  There  is  testimony  that  the  partnership  between 
Bland  and  Clark  did  exist,  but  aside  from  that  the  writing  itself  shows  con- 
-clusively  that  it  did. 

The  judgment  of  the  circuit  court  is  reversed  and  cause  remanded  for  pro- 
ceedings not  inconsistent  herewith. 


UNION  CENTRAL  LIFE  INSURANCE  CO.  v.  SPINKS. 

(Filed  March  9,  IQOo— Not  to  be  reported.) 

Costs— Taxation  of— Where  attorneys  for  both  appellant  and  appellee  with- 
drew transcript  of  record  from  clerk's  office  of  Court  of  Appeals,  the  custom 
having  been  uniform  to  charge  for  but  one  copy,  this  court  is  unwilling  to 
-change  it.  To  charge  for  two  copies  where  they  have  not  been  made  has 
not  been  recognized  by  the  legislature,  and  would  be  an  undue  addition  to 
•(he  cost  of  litigation,  already  very  burdensome. 

Robert  Ramsey  and  W.  W.  Helm  for  appellant. 

L.  J.  Crawford  and  Hazelrigg,  Chenault  &;  Hazelrigg  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  opinion  on  motion  to  correct 
taxaticn  of  costs: 

The  attorneys  for  appellant  and  appellee  both  withdrew  from  the  clerk's 
office  the  transcript  in  this  cate,  and  the  clerk  has  charged  both  appellant 
-and  appellee  with  a  copy  in  taxing  the  cost.  A  motion  is  now  made  to 
-correct  this.  The  custom  of  the  office,  approved  by  the  court  in  Parrish  y, 
Ferguson,  88  Ey.,  18,  and  Shackelford  v.  Phillips,  112  Ky.,  668,  has  been  to 
•charge  a  party  with  a  copy  of  the  transcript  when  he  uses  it,  though  a  copy 
Is  not  in  fact  made.  But  the  custom  has  been  uniform  also  only  to  charge 
for  one  oopy,  though  both  parties  used  the  transcript.  The  custom  had  been 
•sustained  on  the  ground  that  it  has  been  recognized  by  the  legislature,  but 


454  OOKlfONWXAJjTH,  FOB  USE,  AO.  Y.  DONKKLLT. 

the  oaatoin  so  recogslsed  is  the  oastoin  to  ohai^e  only  one  oopj,  and  we  «!» 
unwilling  to  extend  the  oufftom  or  to  change  it  To  charge  two  oopie» 
wheze  they  have  not  been  made  haa  not  been  reoognlced  by  the  legislatore^ 
and  would  be  an  undue  addition  to  the  cost  of  litigation,  already  very  bur- 
densome. In  the  oaae  of  Owsley  y.  Owsley,  97  Ky.  Law  Rep.,  180.  no  ex- 
tension of  the  rule  was  intended  to  be  laid  down,  but  rather  a  limitation 
of  it. 
Motion  sustained. 


LOUISVILLE  BRIDGE  CO.  y.  DODD,  &o. 
LOUISVILLE^  NASHVILLE  R.  R.  CO.  v.  LOUISVILLE  BRIDGE  CO. 

(Filed  March  9,  1905— Not  to  be  reported. ) 
Helm,  Bruce  &  Helm  for  L.  &  N.  R.  R.  Co. 
ThoB.  W.  Bullitt  for  Louisyille  Bridge  Co. 

Kohn,  Baird  &  Spindle,  W.  O.  Harris  and  J.  C.  Dodd  for  appellees. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 
Judge  O'Rfvtr  dellyered  the  foUoi^iDg  ezteDsloD  of  opiuion: 

In  stating  the  account  between  the  Louisville  Bridge  Co.  and  the  Louis- 
yille &  Nashville  R.  R.  Co.  we  have  not,  as  indicated  in  the  original  opin- 
ion, undertaken  to  figure  out  precisely  what  the  parties  are  entitled  to,, 
either  as  charges  or  credits.  It  was  intended  merely  that  the  basis  of  settle- 
ment should  be  stated,  and  the  form  of  account  in  the  opinion  was  only  by 
way  of  illustration.  It  occurs  to  us  that  the  principal  of  the  sum  owing  by 
the  L.,  N.,  A.  &  C.  Ry.  Co.,  called  in  the  record  the  *'Monon,"  to  the 
bridge  company  was  about  134,697.  This  principal  sum,  as  decided  on  the 
former  appeal,  as  well  as  is  held  on  this  appeal,  should  in  no  eyent  be 
charged  to  the  L.  &  N.  R.  R.  Co.  in  its  settlement  with  the  bridge  com- 
pany. On  the  contrary,  it  should  be  credited  upon  the  total  receipts  by  the- 
bridge  company  during  the  life  of  the  contract  of  June  5,  1872,  out  of  which 
were  to  be  satisfied  the  fixed  charges  provided  by  that  contract.  If  there- 
should  be  a  deficit  for  which  the  L.  &  N.  R.  R.  Co.  could  be  made  re- 
sponsible under  the  contract,  it  must  be  shown  that  the  receipts  of  the 
bridge  company  were  less  than  enough  to  provide  the  fixecf  charges  called 
for  by  the  contract.  This  deficit  could  not  exist  if  the  bridge  company  had 
actually  collected  from  another  railroad  company,  say  the  Monon,  184,000^ 
which  it  subsequently  lost  by  its  own  mismanagement.  At  least  it  could 
not  exist  to  that  extent. 

The  circuit  court  will,  therefore,  enter  this  credit   in  arriving  at  the  state- 
of  accounts  between  the  bridge  company  and  the  L.  &  N.  R.  R.  Co. 


COMMONWEALTH,  FOR  USE,  &c.  y.  DONNELLY. 

(Filed  March  9,  1906-'Not  to  be  reported.) 

OfBce  and  officer— Liens— Application  for  rule  to  compel  payment  of 
money— This  proceeding  for  a  rule  to  compel  a  county  treasurer  to  pay  into 
court  money  that  he  had  collected  from  the  sheriff,  which  money  has  u^n, 
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a  former  appeal  been  held  a  tmet  fund  for  the  benefit  of  the  tazpa jera,  was. 
properlj  refuted  where  the  proceeding  was  In  rem,  and  was  onlj  an  effort. 
to  obtain  a  personal  judgment  against  the  sheriff  and  his  sureties.  The  treas> 
urer  received  the  money  from  the  sheriff  on  an  admitted  debt  owing  thet 
oounty  by  him,  and  the  money  not  being  in  lien,  and  the  deposit  not  hav- 
ing been  stayed  by  garnishee  procees,  the  payment  was  not  illegal. 

Winfleld  Buckler  for  appellants. 

Holmes  Ss  Boss  and  Morgan  Ss  Hughes  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  0*Bear. 

>  Batliff,  as  sheriff  of  Nicholas  oounty,  collected  eome  18,900  from  the  tax- 
payers  of  that  county  under  a  void  levy.  It  was  held  on  a  former  appeal 
that  he  held  it  in  trust  for  the  benefit  of  the  taxpayers  who  had  contributed 
it.     (Whaley  t.  Commonwealth,  For  Use,  110  Ey.,  164.) 

This  proceeding  is  an  application  by  the  plaintiffs  below  for  a  rule  against 
Donnelly,  the  oounty  treasurer  of  Nicholas  county,  to  compel  him  to  pay- 
in  to  court  18,900  odd,  alleged  to  have  been  paid  to  him  by  Ratliff.  It  ia 
stated  as  a  basis  for  the  rule  that  Batliff  bad  on  deposit  in  bank  the  funds 
illegally  collected  by  him  from  the  taxpayers;  that  he  drew  his  check  on  the 
bank,  got  the  cash,  and  paid  it  to  the  county  treasurer  for  an  indebtedness, 
owing  the  county  by  Batliff.  and  that  the  treasurer  bad  paid  it  out  to  vari- 
ous oounty  claimants  in  payment  of  sundry  claims  allowed  them  by  th& 
fiscal  court.  It  is  also  asserted  that  Donnelly  knew  when  he  received  this, 
money  from  Batliff  that  it  was  the  identical  money  collected  illegally  from, 
the  taxpayers.  As 'these  collections  have  been  called  a  trust  fund,  and  are^ 
so  treated  for  certain  purposes,  appellant  contends  that  be  ought  to  be  per- 
mitted, under  familiar  maxims  applicable  to  trust  funds,  to  follow  and 
recover  it  from  whomsoever  has  received  it,  so  long  as  he  is  not  an  innocent, 
holder,  and  that  as  Donnelly  had  notice  of  the  facts  he  was  not  an  innocent- 
holder. 

Money  has  not  earmarks  by  which  a  lien  can  be  got  on  it  by  lis  pendens.. 
The  circulating  medium,  the  currency  of  a  county,  can  not  be  subjected  to 
liens,  and  impressed  with  trust  obligations  so  as  to  take  it  from  general  cir- 
culation. Nor  was  this  a  proceeding  in  rem.  It  was  only  to  got  a  personal 
judgment  against  Batliff  and  his  sureties.  No  steps  were  taken  to  stop  the- 
money  in  the  hands  of  the  bank.  The  county  treasurer  received  the  cash 
from  the  former  sheriff  on  an  admitted  debt  owing  the  county  by  him.  The- 
currency  not  being  in  lien,  and  the  debt  of  the  bank  to  its  depositor,  Batliff, 
not  having  been  stayed  by  garnishee  process,  the  payment  by  the  sheriff  ta 
the  treasurer  was  not  Illegal.    The  rule  was  properly  refused. 

Judgment  afQrmed. 


GUNKEL  V.  SEIBEBTH. 

(Filed  March  15,  1905— Not  to  be  reported.) 

1.  Land— Conflict  in  lines— Evidence— Measurements  by  persons  not  sur- 
veyors—Competency—In a  controversy  as  to  the  ownership  of  a  strip  of 
land  two  inches  wide  and  60  feet  long  claimed  by  appellee  as  being  part  of 
his  lot  No.  14,  fronting  25  feet  on  McCracken  avenue,  in  the  city  of  New- 
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port,  which  was  also  claiined  by  appellaot,  evidence  of  mensareuientfl  made 
by  persons  who  were  not  surveyors,  with  an  ordinary  standard  tape  line, 
^ho  claimed  to  have  some  experience  in  measuring  land,  was  competent  to 
go  to  the  Jury  for  what  it  was  worth,  and  it  was  error  in  the  conrt  to  ex- 
clude it. 

2.  Change  in  deed— Evidence— It  was  also  error  in  the  court  tu  permit  a 
witness  to  state  that  the  deed  to  one  of  the  lots  had  been  changed  unless  it 
livas  shown  that  such  change  was  made  after  its  execution  and  delivery. 

8.  Instructions— An  instruction  by  the  court  to  the  jury  was  misleading 
ivhich  told  them  that  if  they  believed  that  S-  was  the  owner  of  and  entitled 
to  the  possession  of  a  certain  lot  known  as  lot  No.  14,  they  shoul  J  find  for 
him,  when  it  was  conceded  that  S.  owned  said  lot,  but  the  controversy  was 
as  to  whether  the  opposing  claimant  was  in  possession  of  any  part  of  said 
lot  as  laid  down  on  the  plat.  The  instruction  should  have  bf*en  that  if  the 
jury  believed  from  the  evidence  that  the  defendant  was  over  the  line  and 
held  any  part  of  lot  No.  14  they  should  find  for  the  plaintiff  and  say  how 
much  he  was  over  the  line,  but  unless  defendant  was  over  the  line  and  held 
a  part  of  lot  No.  14,  they  should  find  for  defendant. 

Kendrick  &  Roebuck  for  appellant. 

John  S.  Geisher  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee  owns  lot  14  in  one  of  the  subdivisions  of  Newport.  Appellant 
owns  lots  15,  16,  17  and  18.  Each  of  the  lots  has  a  frontage  of  35  feet  accord- 
ing to  the  plat  of  the  subdivision,  which  is  as  follows: 
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Appellee  sued  appellant,  charging  that  he  held  wrongfully  a  strip  of 
ground  two  feet  in  width  and  sixty  feet  in  length  on  the  east  side  of  his  lot 
(No.  14).  Appellant  answered,  denying  that  he  had  in  possession  any  part 
of  lot  14,  and  alleging  that  he  was  two  inches  within  his  own  line.  He  also 
fihowed  that  appellee  had  allowed  the  owner  of  lot  18  to  fence  up  two  feet  of 
his  lot,  and  that  for  this  reason  he  was  short  two  feet  of  the  quantity  speci- 
iQed  in  his  deed.  The  ease  was  submitted  to  a  jury,  who  found  for  the 
plaintiff,  and  the  defendant  appeals. 

When  the  defendant  was  on  the  st-and  this  occurred:  * 'Defendant  was  then 
asked  by  his  counsel:  'State  If  you  know  where  the  two-foot  strip  of  land  is 
located  which  plaintiff  claims  is  occupied  by  your  stable  and  taken  off  the 
east  side  of  his  lot  No.  14,*  and  defendant  answered :  'The  stable  is  on  my  own 
lot,  and  not  any  part  of  it  is  on  lot  14.  If  there  is  any  land  missing  from 
lot  14  it  is  over  on  the  west  side  of  his  lot,  and  contained  in  lots  IS,  12  and 
11,  which  are  west  of  lot  14.  and  all  of  them  are  wider  than  the  plat  calls 
for.  When  Seiberth  built  his  fence  along  the  west  side  of  his  lot  14,  he  took 
Lindsey's  word  for  it,  and  built  his  fence,  which  was  only  a  short  time  ago, 
about  two  feet  too  far  east;  then  he  measured  along  Thirteenth  street 
twenty-five  feet  to  the  corner  of  his  back  fence  on  lot  15,  and  sets  that 
corner  over  two  feet  further  east  than  it  ought  to  be;  then  of  course  the 
back  line  of  his  lot  16  doesn't  line  up  right  with  my  stable,  nor  with  his 
own  fence  at  the  rear  of  lot  10,  which  is  in  line  with  mine.*  Plaintiff  then 
moved  to  exclude  said  question  and  answer  fiom  the  jury,  and  defendant 
objected  thereto,  the  objection  was  overruled,  and  the  question  and  answer 
were  excluded,  and  the  defendant  at  the  time  excepted  to  said  ruling. " 

The  evidence  was  competent,  and  should  have  been  allowed  to  go  to  the 
jury  for  what  it  was  worth.  It  was  evident  that  the  plaintiff  had  in  pos- 
session only  twenty-three  feet  front,  and  in  determining  whether  the  defend- 
ant had  or  not  the  missing  two  feet  they  should  have  been  allowed  to  con- 
sider any  evidence  tending  to  fix  his  western  line,  for  manifestly  his  eastern 
line  was  parallel  to  it  and  twenty-five  feet  from  it.  Further  on  this  follows: 
"Defendant  then  introduced  in  his  behalf  Fred  Wagner,  who  testified  in 
sulMtance  that  he  had  had  considerable  experience  in  measuring  land,  and 
in  company  with  Joseph  Haifle,  had  measured  plaintiff's  lot  14  and  lots  13, 19 
and  11,  adjoining  it  on  the  west,  and  found  that  it  measured  (lot  14)  twenty- 
five  feet  front,  lot  13  measuied  twenty-six  feet  ten  inches  front,  and  lots 
12  and  11  together  measured  fifty -one  feet,  all  fronting  on  Thirteenth  street 
(formerly  McCracken  avenue);  that  he  began  measuring  at  the  surveyor's 
stake  at  Thirteenth  and  John  streets,  and  measured  westwardly  from  that 
point;  that  they  used  an  ordinary  standard  tape  line,  and  the  said  measur- 
ing was  done  since  the  filing  of  this  suit  and  before  the  trial;  that  he  made 
A  memorandum  of  said  measurements  at  the  time  of  taking  them  and  re- 
ferred to  it  to  refresh  his  memory.  In  cross-examination  plaintiff  asked 
witness  if  he  was  a  surveyor,  and  defendant  answered  'No.'  " 
•  ''Defendant  then  introduced  in  his  behalf  Joseph  Haifle,  who  testified  in 
substance  that  he  had  had  some  experience  in  measuring  land ;  that,  with 
Squire  Fred  Wagner,  they  had  measured  the  widths  of  lots  14,  18,  12  and  11, 
shown  on  the  plat;  that  while  doing  said  measuring  he  held  one  end  of  the 
tape  line  and  Squiie  Wagner  held  the  other;  that  it  did  not  require  a  civil 


I 


458  OU1IKEL  ▼.  8EIBSBTH. 

engineer  to  meiraxe  tboee  loto,  aa  the  fences  and  engineers*  stakes  were 
there,  and  anybody  oonld  lay  a  line  across  a  square  lot  like  those  and  see 
how  wide  it  was;  that  they  measured  the  lots  correctly  and  found  the  width 
to  be  as  given  by  Squire  Wagner.  Upon  cross-examination  witness  said  he 
was  not  a  surveyor.** 

The  court,  upon  plaintiff's  motion,  excluded  this  evidence  upon  the  idei^ 
that  the  witnesses  were  not  surveyors.  But  they  had  measured  the  ground, 
and  any  measurement  of  the  ground,  whether  made  by  a  Stti^eyor  or  any 
one  else,  is  comiwtent,  the  accuracy  of  the  measurement  being  a  question 
for  the  Jury.  The  following  exception  also  was  taken:  ''Upon  the  conclu- 
sion of  the  defendant's  testimony  and  evidence  the  plaintiff  introduced  in 
rebuttal  G^rge  H.  Ablering,  who  testified  in  substance  that  he  had  drawn 
up  the  deeds  of  defendant  to  lots  17  and  18,  and  plaintiff  then  asked  the  wit- 
ness: 'What  was  the  depth  of  lots  fronting  on  John  street  in  said  subdivi- 
sion f*  Defendant  objected  to  the  question,  the  objection  was  overruled  by 
the  court,  and  the  witness  answered:  'In  most  of  the  lots  the  depth  was 
given  as  100  feet,  more  or  less,  but  ]n  some  no  depth  was  given  at  all,'  to 
which  ruling  defendant  at  the  time  excepted.  Plaintiff  then  asked  the  wit- 
ness: 'State  whether  or  not  the  deed  for  the  lot  18  has  been  changed  or 
altered  in  any  wny  since  you  wrote  it,'  h'andiug  witness  the  deed  from  Clif- 
ton Suburban  Home  and  Building  Co.  to  Gunkel.  Defendant  objected  to 
the  question,  the  objection  was  overruled  by  the  court,  and  the  witness  an- 
swered: 'The  deed  to  Gunkel  of  lot  18  has  been  changed  by  the  addition  in 
different  ink  of  the  words  '100  feet  deep,'  to  which  ruling  defendant  at  the 
time  excepted.  On  cross  exnmlnacion  the  witness  testified  that  he  did  not 
know,  and  could  not  say,  that  the  deed  had  been  altered  after  its  execution 
and  recording,  nor  did  he  know  if  it  had  been  altered  by  defendant,  or  any 
one  for  him." 

The  evidence  as  to  the  alteration  of  the  deed  was  incompetent  unless  it 
was  shown  that  the  alteration  was  made  after  its  execution  and  delivery. 
The  deed  for  lot  18  was  made  in  the  year  18S7.  and  the  time  had  passed  in 
which  the  grantor  could  have  a  mistake  corrected  made  before  its  execution. 
He  had  never  complained,  and  the  presumption  is  that  any  change  made  in 
it  after  it  was  drawn  was  made  before  it  was  executed  and  delivered.  The 
Hues  of  lot  14  are  straight,  and  lots  15.  16,  17  and  18  are  of  the  same  length. 
The  court  gave  the  jury  this  instruction  only:  "If  the  jury  believe  from  the 
evidence  that  the  plaintiff,  Michael  Selberth,  Is  the  owner  and  entitled  to 
the  possepslon  of  a  certain  lot  of  ground  situated  In  the  Clifford  Suburban 
Home  and  Building  Co.'s  subdivision  in  Campbell  county,  Kentucky,  and 
known  as  lot  14,  in  block  or  section  A,  frontiuf^  twenty-five  feet  on  Thir- 
teenth street  and  extending  back  116^  feet  deep,  more  or  less,  to  the  tracks 
of  the  L.  &  N.  R.  R.,  they  will  so  say  In  their  verdict  and  find  for  the 
plaintiff;  otherwise,  they  will  find  for  the  defendant.  Nine  jurors  may  find 
a  verdict,  and  all  so  agreeing  must  sign  same." 

This  did  not  present  to  the  jury  the  question  they  were  to  try.  It  was 
conceded  that  lot  14  was  the  property  of  the  plaintiff.  The  question  In  the 
case  was  whether  the  defendant  had  in  possession  any  pait  of  lot  14  as  laid 
down  on  the  plat.  The  court  should  have  instructed  the  jury  that  the  plain- 
tiff owned  lot  14  on  the  plat;    that  the  defendant  owned  lots  16,  16,  17  and 
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18;  that  If  ibey  believed  from  the  evldenee  that  the  defendant  was  OTer  th» 
line  and  held  anj  part  of  lot  14,  they  should  find  for  the  plaintiff,  and  say 
"tij  their  Terdlct  how  mnch  he  was  over  the  line;  but  that  unless  the  defend -> 
ant  was  oyer  the  line,  or  held  a  part  of  lot  14,  they  shonld  find  for  the  de^v 
fendanl 
Judgment  reyersed  and  cause  remanded  for  a  new  trial. 


WILLIS,  BY,  &o.  v.  MATSVILLR  A  BIG  SANDY  B.  B.  CO.  AND* 

CHESAPEAKE  &  OHIO  B.  B.  CO. 

(Filed  February  88,  1906.) 

1.  Bailroads— Operating  trains  in  towns— Street  nrosslngs— Negligence— It: 
Is  the  duty  of  those  operating  trains  through  towns  to  keep  a  lookout  for 
persons  upon  streets  and  especially  at  street  crossings,  and  it  is  negligence 
In  the  company  to  have  its  agents  or  eeryants  throwing  substances  from  a. 
train  into  the  streets  as  it  jMSses  along  or  across  them. 

8.  Contributory  negligence— It  is  not  contributory  negligence  for  a  boy 
thirteen  years  of  age  to  stand  in  a  street  near  a  railroad  crossing  while  a 
freight  train  is  pasRing,  at  a  place  where  there  is  no  danger  of  being  struck 
by  the  train,  and  he  is  not  required  to  anticipate  that  persons  connected 
with  the  train  will  throw  freight  from  the  train  as  it  passed  across  the- 
street,  that  niiirht  strike  or  injure  him. 

8.  Injury  by  seryant — Scope  of  employment— Liability  of  master— It  If.  a, 
matter  of  common  knowledge  that  property  is  transported  on  freight  trains,^ 
and  where  the  evidence  excludes  the  idea  that  a  brakeman  intentionally 
hurled  a  cake  of  ice  from  a  passing  freight  train  that  struck  and  injured  a 
boy  standing  in  a  street  near  a  railroad  crossing,  the  presumption  is  that. 
the  ice  was  beinx  carried  as  freight  and  was  thrown  out  at  its  destination 
by  the  servant  while  acting  within  the  scope  of  his  employment. 

A.  D.  Cole  and  W.  T.  Cole  for  appellants. 

W.  H.  Wadsworth  and  Worthlngton  &  Cochran  for  appellees. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Payiiter. 

Ottis  Willis,  a  boy  thirteen  years  of  a^e,  was  standing  on  a  street  in  the> 
town  of  Greenup  near  the  tracks  of  the  appellee  where  it  crosses  the  streets 
and  while  so  standing  one  of  appellee's  freight  trains  passed  over  the  track, 
and  as  the  rear  of  the  caboose  reached  the  point  opposite  where  Willis  stood 
a  brakeman  on  the  train  kicked  a  cake  of  ioe,weighing  about  twenty  pounds^ 
from  the  platform  of  the  caboose,  which  struck  the  boy  near  the  heart,  from, 
the  effects  of  which  it  is  claimed  he  sustained  a  serious  injury  and  endured 
much  pain.  The  boy  was  standing  quite  near  the  track  at  the  time  the  in^ 
jury  was  received.  The  street  was  used  by  the  public  as  such  streets  are 
usually  used  in  towns  of  that  size.  The  court  gave  a  peremptory  instruc-. 
tion  to  the  jury  to  find  for  the  appellee 

It  is  contended  that  the  court  properly  gave  the  instruction  because,  firsts 
the  appellee  did  not  owe  appellant  any  duty  at  the  time  and  place  and  under- 
the  circumstances  of  his  injury;  second,  his  contributory  negligence  was  the 
sole  cause  of  the  accident;  third,  there  was  no  evidence  upon  which  to  base 
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the  claim  that  the  hrakeman  at  the  time  of  the  in  jury  was  acting  within 
the  scope  of  his  authority.  The  boy,  in  common  with  the  public,  had  the 
right  to  use  the  street.  Under  the  law  as  enunciated  by  this  court  there  la 
a  duty  imposed  upon  those  operating  trains  through  towns  to  keep  a  lookout 
tor  persons  upon  streets,  and  egoeoially  at  street  crossings.  It  certainly 
would  be  negligence  in  a  railroad  company  to  have  its  agents  and  servants 
throwing  substances  from  a  train  into  the  streets  as  it  passes  along  or  across 
them.  If  the  agents  or  servants  do  so  by  the  authority  of  the  master,  and 
-an  injury  is  inflicted  on  persons  using  the  street,  it  would  be  an  actionable 
wrong.  It  is  the  duty  of  railroad  companies  to  exercise  proper  care,  so  as 
to  avoid  injuring  persons  on  streets  of  towns  over  which  they  pass.  A  fail- 
ure to  observe  such  care  is  certainly  a  breach  of  duty. 

It  is  urged  that  the  boy  was  guilty  of  contributory  negligence  because  of 
his  position  near  the  train.     We  fail  to  see  any  negligence  in  the  boy  stand- 
ing in  the  street  at  a  point  where  there  was  no  danger  of  being  struck  by 
the  train.     Hh  was   not  required  to  anticipate  that  persons  connected  with 
the  train  would   throw  large  lumps  of  ice  from  it  as  it  passed  across  the 
street,  so  we  are  unable  to  see  wherein  Willis  was  guilty  of  any  negligence. 
Had  he  been   close  enough   to  the  train  to  have  been   struck  by  the  cars  as 
they  passed,  then  it  could   be  urged   that   he  was  guilty  of  negligence,  and 
except  for  which  the  accident  would  not  have  happened.    The  last  and  most 
serious  question  to  be  considered  is,  was  there  evidence  from  which  the  court 
and   jury  might  infer  that   the  act  of   which   complaint   is  made  was  done 
within  the  scope  of  the  authority  of  the  hrakeman?    The  law  is  too  well 
settled   to   require  any  discussion   or  cilaiion   of  authorities,  that  where  a 
vervant  assaults  one  while  not  in  the  performance  of  a  duty  imposed  upon 
him   by  his  employment,  or  who   inflicts  an  injury  upon  another  when  not 
acting  within  the  scope  of  his  authority,  the  master  is  not  responsible.     If 
a  conductor  or  hrakeman  on  a  train  while  passing  over  the  track  should  ilre 
•a  gun  at  some  one  standing  upon  the  street  or  in  a  field,  and  inflicts  an  in- 
Jury  upon  the  person,  the  railroad  company  could  not  be  held  responsible. 
If  he  should  leave  his  train  and  willfully  assault  one  with  a  bludgeon,  the 
master  could  not  be  held  responsible  for  that  act,  because  he  would  be  act- 
ing entirely  without  the  scope  of  his  employment.    If  a  servant  on  a  train, 
acting  within  the  scope  of  his  authority,  rightfully  attempts  to  eject  a  per- 
son from  it,  the  master  is  liable  if  any  injury  is  inflicted  upon  such  one,  if 
It  is  done  by  the  use  of  excessive  force,  or  under  circumstances  as  to  time 
and  place  which  renders  the  act  wrongful.    Whilst  the  master  has  only  au- 
thorized the  use  of  proper  force  to   make  the  ejection  at  a  proper  time  and 
place,  still  the  master  is  responsible  if  an  injury  Is  inflicted   by  the  use  of 
excessive  force,  or  at  an  improper  time  or  place,  because  the  servant  was 
acting  within  the  sc3pe  of  hie  authority.    The  question  recurs  as  to  vthether 
the  court  can  infer  from  the  evidence  that  the  servant  was  acting  within  the 
Bcope  of  his  authority.    The  brnkeman  was  on  a  freight  train.    It  is  a  mat- 
ter of  common  knowledge  that  property  is  transpoited  on  freight  trains. 
TThe  evidence  excludes  the  idea  that  the  brnkeman  intentionally  hurled  the 
t;ake  of  ice  from  the  train  to  injure  the  boy.    It  is  possible  that  the  ice  was 
being  cariied  for  or  without  compensation,  and  as  an   easy  means  to  dis- 
charge it,  it  was  thrown  from  the  train  at  its  destination.    It  was  not 
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tial  for  the  plaintiff  to  make  out  bis  case  to  pro^e  that  the  Ixiiup  of  ioe  waft 
placed  on  the  car  with  the  knowledge  of  the  master  oi  that  it  was  thrown 
from  the  train  with  his  knowledge  or  by  his  direction.  The  case  is  suffi- 
ciently made  oat  if  a  reasonable  inference  might  be  drawn  from  the  facta 
that  the  servant  was  acting  within  the  soope  of  his  authority.  We  shall  not 
anticipate  the  defense  or  prejudge  the  question  that  may  hereafter  arise,  but 
we  are  of  the  opinion  that  the  evidence  was  sufficient  to  warrant  the  sub-^ 
mission  of  the  case  to  the  jury. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


HARTFORD  FIRE  INSURANCE  CO.,  OF  HARTFORD,  CONN.  v.  Mo- 

CLAIN,  &o. 

(Filed  March  1,  1906— Not  to  be  reported.  ) 

1.  Fire  insurance— Policy  In  trade  name—No  concealments  — Validity— 
Where  L.  was  conducting  a  store  in  the  trade  name  of  M.  and  had  taken 
out  a  policy  of  insurance  for  12,600  on  his  stock  of  goods  in  that  name, 
there  being  no  fraudulent  concealment  of  the  ownership  and  interest  of  L. 
therein,  such  policy  is  a  valid  contract  of  insurance. 

2.  Insurable  interest  of  M.— Interest  as  pledgee— Although  L.  and  M.  were 
not  partners,  M.  held  the  title  to  the  property  as  an  Indemnity  against  lia- 
bility for  merchandise  bought  on  his  credit  by  L.,  which  was  enforcible  aft 
between  them,  and  it  appearing  that  M.  was  bound  for  merchandise  billa 
to  the  amount  of  t!,800,  he  had  a  material  interest  in  the  goods  and  their 
preservation.  The  value  of  the  insured  stock  being  tS,000  in  ezceps  of  the 
direct  Interest  of  M.,  he  held  such  excess  as  pledgee  in  trust  for  the  bene-^ 
flcial  owner,  and  these  were  insurable  interests. 

W.  S.  Pryor,  W.  B.  Stanfield  and  Barger  &  Ricks  for  appellant. 

Bobbins  Sc  Thomas  for  appellees. 

Appeal  from  Graves  Ciroolt  Court. 

Opinion  of  the  court  hj  Judge  O'Bear. 

Appellee,  R.  F.  MoClain,  owned  a  stock  of  merchandise  at  Lynnvllle,  on 
which  he  carried  an  insurance  with  appellant  against  fire.  In  the  fall  of 
1903  he  sold  his  stock  of  goods  to  appellee,  J.  S.  Longmire,  for  t8,400,  and  th» 
payment  by  Longmire  of  all  outstanding  debts  owing  on  behalf  of  that 
business.  It  was  agreed  between  them  that  the  business  was  to  be  contin- 
ued in  the  name  of  R.  F.  McClain.  who  loaned  his  name  and  credit  to  Long- 
mire in  the  business.  McClain  was  to  hold  the  assets  of  the  business  to  in- 
demnify him  against  loss  by  reason  of  debts  contracted,  as  well  as  to  secure^ 
the  sum  owing  him.  A  new  policy  of  Insurance  was  taken  out  on  the  stock 
by  Longmire  in  the  name  of  McClain  on  October  10,  1903,  for  the  term  of 
one  year,  in  the  sum  of  $2,600.  Longmire  paid  off  all  he  owed  to  McClain 
about  January,  1903,  including  debts  to  wholesale  merchants  owing  by  Mo- 
Clain and  which  Longmire  had  assumed  as  part  of  the  purchase  price  of  the^ 
goods.  But  he  had  continued  buying  from  wholesalers,  and  owed  them 
about  $1,800  on  July,  1908.  when  the  insured  property  was  destroyed  by  fire. 
This  suit  on  the  policy,  issued  in  the  name  of  R.  F.  McClain,  was  brought 
by  appellees,  R.  F.  McClain  and  J.  S.  Longmire,  alleging  the  facts  first  re« 
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Tsited,  and  that  they  as  partners,  trading  ander  the  style  of  B.  F.  MoClaln» 
effected  the  Insurance  In  that  name  for  their  joint  benefit. 

The  only  defenses  necessary  to  be  noticed  are,  first,  that  the  contract  of 
Insurance  provides:  ''This  entire  policy,  unless  otherwise  provided  byaRree- 
ment  endorsed  hereon  or  added  hereto,  shall  be  void  if  *    *    *  the  interest 
*of  the  insured  be  other  than  unconditional  and  sole  ownership.*' 

Second.  It  is  also  provided  In  the  contract:  "This  entire  policy  shall  be 
void  If  the  Insured  has  concealed  or  misrepresented,  In  writing  or  other- 
wise, any  material  fact  or  circumstance  concerning  this  insurance  or  the 
subject  thereof,  or  If  the  interest  of  the  Insured  in  the  property  be  not  truly 
stated  therein." 

The  verdict  and  judgment  were  for  the  appellee  under  instructions  that 
assumed  the  Insurer's  liability  upon  the  state  of  facts  set  out.    If  Longmire 
had  been  doing  business  under  a  trade  name  of  R.  F.  McClaln,  and  had 
taken  out  the  insurance  in  that  name,  there  being  no  fraudulent  conceal- 
ment of  his  ownership  and  interest,  we  perceive  no  reason  why  it  might  not 
liave  been  a  valid  contract  of  Insurance.    Or  if  McClaln  and  Longmlre  were 
•partners  in  the  ownership  of  the  Etock  of  merchandise,  and  carrying  on  their 
business  under  the  style  .or  firm  name  of  B.  F.  McClain,  there  is  no  reason 
why  an  insurance  contract  made  on  behalf  of  the  partnership  in  that  name 
Is  not  as  binding  as  any  other  contract  made  by  or  on  behalf  of  the  partner- 
-ahip  would  be.     (Joyce  on   Insurance,  section  944;  Ostrander  Ins.,  section 
106.)    But  were  they  partners?    Partnership  is  a   status,   dependent  upon 
•contract  between  two  or  more  persons.    Its  distinguishing  essential  ele- 
ments are  the  contract  or  agreement  to  become  partners,  and  the  sharing  of 
t)roflts  or  losses  proportionally.    Its  members  may  contribute  money,  prop- 
erty or  labor,  or  any  of  them,  but  unless  there  is  an  express  agreement  to 
chare  profits  (and  Impliedly  if  not  expressly  to  bear  losses)  in  a  given  pro- 
l)ortion  among  the  parties  to  the  agreement,  it  is  not  a  partnership,  what- 
ever other  rights  the  parties  have.     (Miller  v.  Hughes,  1  A.  E.  Mar.,  182,  10 
Am.  Dec,  719.)    In  the  case  at  bar  the  agreemeftt  did  not  contemplate  In 
any  event  that  McCIain  was]^to  share  profits  or  to  bear  any  part  of  the 
4o8ses.    His  relation  to  Longmlre  was  in  the  nature  of  a  suretyship,  or  guar- 
santor.  holding   in  pledge  as   indemnity  the  stock  of  goods  in  question.    If 
the  business  made  money,  Longmlre  was  to  get  all  of  It.    If  it  lost,  Mc- 
Clain, as  between   him  and  Longmlre,  was  to  bear  none  of  it.    It  is  said, 
however,  that  McClaln  was  bound  to  the   public  dealing  with  the  concern 
«s  a  partner.    It  would  rather  seem  that  he  was  bound  as  principal  to  those 
who  dealt  with   the  concern  on  the  faith   that  it  belonged  to  McClain.    But 
this  in  no  sense  affected  MoClain's  right  to  or  claim  upon  the  property  as  a 
supposed  partner.    The  reason  he  was  bound  to  those  dealing  with  the  con- 
cern upon  the  faith  that  it  was  his  business,  was  upon   the  principle  of  ea- 
4>oppel,  as  well  as  of  agency.    Letting  himself  be  held  out  as  a  principal, 
whereby  persons  were  Induced  to  deal  with   the  concern  upon  a  belief  that 
he  was  principal,  estopped  him  from  saying  to  them  afterwards  that  he  was 
not  In  fact  principal  and  owner  of  the  goods.    In  addition,  in  this  case,  Mc- 
Clain having  expressly  authorized  Longmlre  to  buy  goods  for  the  latter  in 
the  former's  name  as  ostensible  principal  and  owner,  as  between  the  seller 
vand  McClain  the  latter  may  be  treated  as  sole  principal,  or  joint,  as  may  be 


HABTFOBD  FIBE  INS.  00.  ▼.  MO  OLAIK,  ftO.  463 

elected  by  the  seller.  So  we  see  that  under  the  agreement  between  MoGlain 
and  Longmlre  they  never  agreed  to  beoome  partners;  they  had  not  agreed 
to  share  profits  or  losses  In  the  enterprise ;  they  were  not,  either  in  fact  or 
in  law.  copartners  for  any  purpose.  Yet  MoClain  was  bound  to  those  sell- 
ing goods  to  the  concern  npon  the  reliance  induced  by  his  act  that  he  was 
principal  or  partner.  As  there  was  not  a  partnership  between  McClain  and 
liongniire,  there  was  no  insurance  issued  to  such  firm. 

The  question  next  arises,  what  was  McCIain's  interest  in  the  property  in- 
flured?    That  he  was  not  the   beneficial  owner  was  clear  enough.    As  be- 
tween him  and  Longmire,  he  held  the  title  to  the  property  as  an  indemnity 
against  liability  for  merchandise  bought  on  his  credit  by  Longmire.     The 
agreement  was  enforcible  as  between  them.    It  appearing  that  McClain  was 
bound  for  merchandise  bills  to  the  amount  of  11,800,  he  had  a  material  in- 
terest in  the  goods  and  their  preservation.    The  value  of  the  insured  stock 
was  greater  than  11.800  by  $-3,000  abovp  the  direct   interest  theiein  of  Mc- 
Clain.   The  excess,  as  pledgee,  he  held   in   trust  for  the  beneficial  owner, 
Longmire;  that  these  interests  were  insurable  interests  we  have  no  doubt. 
It  is  said  in  Joyce  on  Insurance  (volume  2,  section  806) :  "Although  an  abso- 
lute oivnership  is  a  common  form  of  insurable  interest,  the  term  does  nO|j 
necessarily  imply  any  property  in   the  subject  of  insurance  or  ownership 
thereof,  for  it  is  well  settled  at  the  present  day  that  an  insurable  interest 
need  not  amount  to  a  right  of  property  or  of  possesftion.    Whenever  a  legal 
<K)nnection  can  be  shown  to  exist  between  injury  to  the  thing  insured  and 
the  loss  to  the  party  insuring,  It  is  suflScient.    So  if  one  has  a  right  which 
may  be  enforced  against  the  property,  and  which  is  so  connected  with  it 
that  its  injury  or  destruction  will  necessarily  damnify  him,  he  has  an  in- 
urable  interest  therein.    And  whoever  has  such  title,  that  if  the  property 
were  lost  without  insurance  the  loss  would  fall  on  him,  has  an  insurable 
Interest.    The  interest  of  a  mortgagor  is  within  the  rule.    So  if  one  insured 
has  any  interest  that  would  be  injured  if   the  peril  insured  against  should 
happen,  his  contract  of  insurance  is  a  valid  one." 

Again,  In  section  928.  the  same  author  says:  "If  a  merchant  furnishes 
another  with  a  stock  of  goods,  depending  for  his  payment  upon  the  latter's 
success  in  business,  he  has  an  insurable  interest  in  such  stook. " 

It  is  claimed  for  appellant,  however,  that  although   McCIain's  interest 
might  lie  an  insurable  one,  yet  appellant  never  agreed  to  insure  that  par- 
ticular interest,  but  instead  expressly  restricted  its  contract  to  an  insurance 
of  the  proi>erty,  provided  it  was  owned  solely  and  exclusively  by  the  insured 
named  In  the  policy  to  wit,  B.  F.  McClain.    The  provision  of  insurance 
policies  regarding  the  extent  of    ownership   by  the  assured  has  become 
familiar  in  the  decisions  of  the  courts.    The  insurance  is  not  of  the  title,  but 
Is  to  indemnify  the  insured  against  loss  of  the  thing.    Therefore,  if  it  be 
lost  or  damaged  by  fire,  and  if  the  loss  to  the  assured  is  equal  to  the  indem- 
nity contracted  by  the  insurer,  every  element  material  to  the  risk  is  satis- 
fied.   Anything  beyond  becomes  wholly  immaterial.    The  parties  are  deemed 
to  have  in  mind,  in  contracting,  the  making  of  a  valid  contract  by  which 
■the  insurer  for  an  agreed  consideration  assumes  the  risk  of  loss  or  damage 
by  fire  to  the  thing  insured,  instead  of  the  owner's  bearing  it.    The  writing 
between  them  must  be  so  construed  if  its  terms  will  admit  of  it.    li  the  in- 
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Bured  has  pecuniary  interest  in  the  thing  Insured  equal  or  greater  than  the 
insurance,  it  can  not  be  material  to  the  risk  that  somebody  else  has  some 
interest  in  the  property,  or  that  the  assured  does  not  own  the  absolute  and 
unconditional  title.    (Germania  Ins.  Co.  y.  Budwig,  80  Ey..  284.) 

A  trustee  of  an  implied  as  well  as  of  an  express  trust  may  effect  an  insur- 
ance  in  his  own  name  for  the  benefit  of  the  cestui  que  trust.    Such  con- 
tracts, though   the  names  of  the  beneficiaries   are  not  disclosed,  are  not 
repugnant  to  the  clause  in  the  policies  concerning  concealments  or  misrepre- 
sentations of  any  material  fact  concerning  the  risk,  or  of  the  interest  of  the^ 
insured.    (California  Inn.  Co.  y.  Union  Express  Co.,  183  U.  S.,  887;  Phcenix 
Ins.  Co.  y.  Hamilton,  14  Wall.,  504.)    Where,  as  in  this  case,  no  representa- 
tion was  made  by  the  insured,  there  is  no  misrepresentation  at  all;  nor  i» 
there  a  concealment  of  any  material  fact,  although  the  names  of  some  of  th» 
beneficiaries  of  the  policy  are  not  disclosed.    McClain  holding  the  excess  in 
the  stock  above  his  own   liability  as  trustee  for  Longmire,  the  insurance 
taken   in   his  own  name  is,  neyertheless,  for  the  benefit  of  his  cestui  que 
trust,  and  will  be  so  treated.    Iti  some  cases  it  is  Important  to  the  insurer 
to  know  who  is  interested  in  the  property  in  order  that  it  may  form  a  judg- 
ment as  to  the  probable  care  that  will  be  given  in  its  custody  and  preserva- 
tion.   But  in  the  case  at  bar  the  insured  and   Longmire  were  known  to  the 
insurers  to  be  both  in  control,  and   that  Longmire  was  the  only  one  who 
actually  attended  to  the  store,  whether  as  clerk  or  manager  or  owner.    There 
was,   therefore,    no  concealed  risk,  and   no  material  concealment   in   not 
divulging  the  exact  nature  and  extent  of  Longmire's  interest  in  the  prop- 
erty insured. 

The  statement  in  the  policy  as  to  concealment  or  misrepresentation  is  U> 
be  construed  also  in  the  light  of  the  statute  of  this  State,  section  689,. 
which  reads:  "All  statements  or  descriptions  in  any  application  for  a  policy 
of  insurance  shall  be  deemed  and  held  representations  and  not  warranties; 
nor  shall  any  misrepresentations,  unless  material  or  fraudulent,  prevent » 
recoyery  on  the  policy. ' ' 

The  insured  is  not  bound  by  the  exact  letter  of  such  statements,  nor  Is  hia 
policy  voided,  if  matter  though  relevant  to  the  transaotion,  but  not  material 
to  the  risk,  has  not  been  disclosed,  praticnlarly  where  no  question  waa 
asked  oonoerning  it.  (Kenton  Ins.  Co.  y.  Wigginton,  69  Ky.,  880;  Lanca- 
shire Ins.  Co.  y.  Monroe,  101  Ky.,  19.) 

Counsel  for  appellant  urges  that  the  stipulation  invoked  In  this  case  la 
not  found  in  an  application  for  the  insurance,  but  in  the  contract  itself ; 
and  that  the  statute  speaks  only  of  applications  for  insurance.  In  the  cases- 
from  this  court,  cited  above,  some  of  them  in  applying  this  identical  statute, 
as  is  here  done,  have  treated  it  as  applying  to  the  terms  of  the  policy  as  well 
as  to  the  application  which  precedes  it.  And  such  seems  to  be  the  logic  of 
the  matter.  The  stipulation  as  to  interest  and  title  though  in  the  policy, 
not  signed  by  the  assured,  amount  to  representations  by  him  of  facts,  if  not 
assurances  on  his  part,  and  are  of  the  subject-matter  and  within  the  yeiy 
mischief  sought  to  be  remedied  by  the  statute  quoted. 

The  judgment  of  the  circuit  court,  the  tiial  haying  been  in  conformity  U> 
the  principles  herein  announced,  is  affirmed,  with  damages. 


MEBSCHEL,  BT,  &G.  V.  L.  ft  N.  B.  B.  GO.  465. 

MERSCHEL,  BY,  &o.  v.  LOUISVILLE  &  NASHVILE  R.  R.  CO. 

(Filed  March  3,  1005.) 

1.  Railroads— Servants— Negligently  exposing  torpedo— Injury  to  child — 
Liability  of  company — Alternative  nllegations— A  petition  which  alleged 
that  "an  agent  and  servant  of  a  railroad  company,  with  gross  negligence 
and  carelessness,  placed  a  torpedo  on  the  sidewalk  where  it  was  found,  or 
with  gross  negligence  and  carelessness  placed  it  on  the  railroad  track  so 
that  it  could  easily  be  removed  or  brushed  away,  and  suffered  it  to  be  re- 
moved to  the  place  where  it  was  found;  that  one  of  these  statements  is  true» 
but  he  does  not  know  which  one  is  true;  that  the  agent  or  servant  who 
placed  it  upon  the  sidewalk  had  been  and  was  then  charged  by  the  defend- 
ant with  the  duty  of  safely  keepJsg  it;  that' he  knew  of  its  dangerous  char* 
acter;  that  if  be  placed  it  upon  the  track  he  had  been  and  was  then  duly 
intrusted  with  its  safe  keeping,  and  that  the  plaintiff,  a  boy  eleven  years 
old,  picked  said  torpedo  up  troni  the  street  in  a  populous  part  of  the  city 
and  in  childish  ctirioslty  struck  it  with  a  hammer,  causing  it  to  explode 
and  put  out  his  eye,  stated  a  cause  of  action,  and  a  demurrer  thereto  waa 
Improperly  sustained. 

3.  Act  of  agent  is  act  of  master— The  defendant  beiiig  a  corporate  entity^ 
it  could  only  have  the  custody  and  control  of  the  torpedoes  through  the  in- 
strumentality of  agents  or  servanis.  The  demurrer  allmits  that  the  agent 
and  servafit  was  charged  with  the  safe  keeping  of  the  torpedo,  and  use  of 
the  same  fit  the  time  it  was  placed  upon  the  track  or  upota  the  street,  there- 
fore, it  was  the  act  of  the  defendant  in  so  placing  it. 

8.  Same— Where  a  master  substitutes  another  in  the  care  and  sontrol  of 
forces  or  explosives  calculated  to  endanger  life,  he  is  responsible  for  the 
negligent  acts  of  such  other,  the  same  as  if  acting  himself. 

4.  Pleading— Scope  of  servant*s  employment— Where  it  was  alleged  in  the 
petition  that  the  agent  and  servant  had  the  care  and  custody  of  the  torpedo^ 
It  was  not  neceEsary  to  allege  that  the  act  of  the  servant  was  within  the 
scope  of  his  employment. 

Samuel  C.  Bailey  for  appellants. 

■ 

Benjamin  D.  Warfield  and  Jas.  C.  Wright  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  court  sustained  a  demurrer  to  the  petition,  and  the  plaintiff  refusing^ 
to  plead  further,  the  petition  was  dismissed.  From  the  petition  it  appears 
that  the  appellant  is  a  boy  eleven  years  of  age;  that  he  lost  an  eye  by  the 
explosion  of  a  railway  torpedo  which  he  had  picked  up  from  a  public  street 
near  the  appellee's  track  in  a  populous  part  of  the  city  of  Newport,  where 
children  were  accustomed  to  play.  The  boy's  childish  curiosity  to  discover 
the  contents  of  the  torpedo  lead  him  to  strike  it  with  a  hamiper,.  causing  it 
to  explode,  and  thus  inflicting  the  injury  of  which  complaint  is  made.  By 
the  petition,  as  amended,  it  is  substantially  stated  that  an  a^ent  and  ser- 
vant of  the  defendant,  with  gross  negligence  and  carelessness,  placed  the 
torpedo  on  the  sidewal)s:  where  it  jvaa  found,-  or  with  gross  negligence  and 
carelessness  placed  it  on  the  railroad  track  so  that  it  could  be  easily  re- 
moved or  brushed  away,  and  suffered  it  to  be  removed  to  the  place  where  it 
was  found;  that  one  of  these  statements  is  true,  but  he  does  not  know  which 

vol.  27—30 
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one  is  true;  that  the  agent  and  aerrant  who  placed  the  torpedo  upon  the 
sidewalk  had  been  and  then  was  charged  by  the  defendant  with  the  doty  of 
safely  keeping  the  torpedo;  that  he  knew  of  its  dangerous  character;  that 
the  agent  and  servant  of  the  defendant,  if  he  placed  the  torpedo  upon  the 
track,  had  been  and  was  then  duly  intrusted  with  its  safe  keeping.  The 
avemieiit  thatf  it  IMirnegllgently  placed  upon  the  track  and'the^ne  that  it 
was  placed  upon  the  sidewalk  were  made  in  the  alternative,  which  is  per- 
mitted under  the  Civil  Code  of  Practice.  The  plaintiff  proceeded  upon  the 
Idea  that  if  the  agent  and  servant  of  the  defendant  who  was  intrusted  with 
the  care  of  the  torpedo  placed -it  upon  the  track  in  such  a  negligent  way  as 
to  be  easily  removed  or  knocked  therefrom  to  the  street,  he  was  entitled  to 
recover  the  damages  sustained.  Again,  if  this  was  not  true,  he  being 
charged  with  the  safe  keeping  of  the  torpedo,  and  negligently  placed  it  upon 
the  street,  and  the  plaintiff  was  thereby  injured,  he  was  entitled  to  recover. 

The  defendant  being  a  corporate  entity,  it  could  only  have  the  custody 
and  control  of  the  torpedoes  through  the  instrumentality  of  agents  or  ser- 
vants. The  demurrer  admits  that  the  agent  and  servant  was  charged  with 
the  safe  keeping  of  the  torpedo  and  use  of  them  at  the  time  it  was  placed 
upon  the  track  or  upon  the  street,  therefore,  it  was  the  act  of  the  defendant 
tn  so  placing  it.  If  the  master  himself  has  control  of  forces  or  explosives 
calculated  to  endanger  life,  the  obligation  is  upon  him  to  control  or  super- 
intend them.  He  is  under  an  obligation  to  use  proper  care  for  the  protec- 
tion of  life  anA  property  therefrom.  If  he  substitutes  another  to  represent 
him  in  their  care  and  control,  the  same  obligation  remains  upon  him.  The 
master  is  responsible  for  the  negligent  acts  of  his  servants  in  the  course  of 
their  employment.  This  is  true  whether  the  negligent  act  be  authorized  or 
forbidden. 

In  Sherman  and  Bedfleldon  Negligence,  Sch  edition,  section  146,  it  is  said: 
"The  master  is  responsible  for  the  negligent  acts  or  omissions  of  his  ser- 
vants in  the  course  of  their  employment,  though  unauthorized  or  even  for- 
bidden by  him,  and  though  outside  of  their  *'llne  of  duty,"  and  without 
regard  to  their  motives.  He  can  not  limit  his  responsibility  for  any  ser- 
vant, by  employing  him  only  with  reference  to  a  single  branch  of  the  busi- 
ness." 

In  Cohen  v.  D.  D.  B.  B.  &  B.  R.  B.  Co.,  69  N.  Y.,  170, it  i^  said:  ''The 
master  who  puts  a  servant  in  a  place  of  trust  or  responsibility,  or  commits 
him  to  the  management  of  his  business  or  the  care  of  his  property,  is  justly 
held  responsible  when  the  servant,  through  Jack  of  judgment  or  discretion, 
*  *  *  goes  beyond  the  strict  line  of  his  duty  or  authority,  and  inflicts  an 
unjustifiable  injury  npon  another." 

In  Thompson  on  Negligence,  volume  1,  section  688,  it  Is  said:  **Every  per- 
son who  employs  highly  dangerous  agencies  upon  his.  premises  or  about  his 
business  stands  under  the  obligation  of  exercising,  to  the  end  that  third 
persons  shall  not  be  Injured  through  those  agencies,  a  degree  of  cai^  propor- 
tionate U>  the  danger  of  such  injury." 

This  court  has  recognized  the  rules  announced  by  the  authors  quoted  as 
being  correct. 

In  Bransom's  Adm'r  v.  Labrot,  &c.,  81  Ky.,  688,  it  is  said:  **It  is  held 
that  a  party  is  guilty  of  negligence  in  leaving  anything  in  a  place,  when  he 
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knows  it  to  be  extremely  probable  that  aome  other  peraoD  will  UDjuetifiably 
«et  it  in  motion,  to  the  injury  of  a  third  person.  (1  Addison  on  Torts,  611. ) 
And  said  a  learned  Jud^e:  'It  appears  to  me  that  a  man  who  leayes  in  a 
public  place,  along  which  persons,  and  amongst  them  children,  have  to  pass 
«  dangerous  machine,  which  may  be  fatal  to  any  one  who  touches  it,  with* 
-out  any  precaution  against  mischief,  is  not  only  guilty  of  neicligence,  but 
■of  negligence  of  a  very  reprehensible  chsmcter,  and  not  the  less  so  because 
4he  imprudence  and  unauthorized  act  of  another  may  be  necessary  to  realize 
the  mischief  to  which  the  unlawful  act,  or  negligence,  of  the  defendant  has 
.ffiyen  occasion.*  ** 

In  the  case  of  City  of  Owensboro  y.  York's  Adm'r,  26  Ky.  Law  Bep., 
1899,  it  was  said:  **It  is  incumbent  on  those  haying  dangerous  instrumental- 
Ities  not  to  leaye  exposed  to  the  reach  of  children  anything  which  would  be 
tempting  to  them,  and  which  they,  in  their  immature  judgment,  might 
naturally  suppose  they  could  hax^dle  and  play  with." 

Our  conclusion  is  that  if  the  agent  and  eeryant  of  the  defendant  had  the 
«are  and  custody  of  the  torpedo,  and  negligently  placed  it  upon  the  railroad 
track,  or  upon  the  street,  under  the  circumstances  stated  in  the  petition,  it 
Is  liable  for  the  injury  inflicted  upon  the  plaintiff.  It  is  urged  that  the 
petition  is  defectiye,  because  there  was  no  ayerment  that  the  act  was  within 
the  scope  of  the  agent  and  seryant's  employment.  It  was  not  necessary  to 
make  this  ayerment,  because  it  was  ayerred  in  the  petition  tha,t  the  agent 
«nd  seryant  had  the  care  and  custody  of  the  torpedo,*  and .  so  had  it  at  the 
time  when  it  was  so  placed  upon  the  track  or  street.  If  the  master  had  im- 
posed the  duty  upon  the  seryant  to  care  for  the  tori>edo,  and  that  duty  was 
nesting  upon  him  at  the  time  It  was  placed  upon  the  track  or '^street,  the 
wrongful  act  was  within  the  scope  of  his  employment,  though  a  grossly 
negligent  one.  The  substance  of  £he  ayerment  is  that  the  negligent  act 
ifvas  committed  by  the  agent  within  the  scope  of  his  authority.  The  doc- 
trine enunciated  in  Sulliyan  y.  LouisylUe  &  Nashyille  B.  R.  Co.,  24  Ky. 
Law  Kep. ,  8844,  does  not  apply  to  the  facts  ayerred  in  the  petition.  In  that 
case  the  party  who  caused  the  injury  to  be  inflicted  did  not  haye  the  care 
«nd  custody  of  the  torpedo  as  the  agent  or  seryant  of  the  defendant.  The 
«ct  was  not  done  within  the  scope  of  the  seryant' s  employment.  It  was  an 
Intentional  act,  apart  from  the  employment,  hence  a  different  rule  from 
the  one  here  inyok'ed  was  adjudged  and  applied  to  the  facts  of  that  case.  Of 
course  this  opinion  is  predicated  upon  the  facts  admitted  by  the  demurrer, 
«ttd  may  or  may  not  haye  any  application  to  the  facts  which  may  be  de^el- 
•oped  on  the  trial  of  the  case. 

The  judgment  is  reyersed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Judge  Barker  dissenting. 


BEBRY  y.  EW^N,  Ac. 

(Filed  March  7,  1905— Wot  to  be  feported. ) 

1.  Deed  to  wife— Payment  h^  h^band— Finpiud  on  creditori'fif  husband-* 
In  an  action  by  a  judgment  cn^tor  against  a  debtor  and  bis  wife  to  set 
-aside  a  deed  made  to  the  wife  for  land  alleged  to  haye  been  pfiid  for  by  the 
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husband,  and  to  subject  It  to  the  payment  of  the  husband's  debts,  where  the 
evidence  conduced  to  show  that  the  wife  had  not  a  great  while  before  the 
conveyance  received  from  her  father's  estate  money  or  property  equal  to  thO' 
consideration  paid  lor  the  land,  fraud  will  not  be  presumed  in  making  the 
conveyance  in  the  absence  of  evidence  to  the  contraiy. 

2.  Homestead  proceeds— Invested  in  another  homestead— In  an  action  by  a. 
creditor  of  the  husband  to  set  aside  a  deed  made  to  bis  wife,  which  is  shown 
to  have  been  paid  for  by  property  of  the  husband  which  at  the  time  waa 
exempt  to  the  husband  under  the  statutes,  nnd  it  is  also  shown  that  the- 
land^so  conveyed  is  occupied  by  the  husband  and  wife  as  a  homestead,  and 
is  of  less  value  than  tl,(K)0,  it  can  not  be  subjected  to  the  payment  of  the- 
husband's  debts,  and  the  deed  to  the  wife  was  not  fraudulent. 

W.  D.  Jackson  for  appellant. 

C.  F.  Spencer  for  appellees.  ,   . 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant  having   obtained  judgment  against  the  appellee,   Q.  W. 
Ewen,  for  146,  and  caused  ezrcutiou  to  i^sue  thereon,  which  was  returned^ 
"no  property  found,"  instituted   this  action   in  equity  to  set  aside  oertaio. 
deeds  made  to  the  appellee,  Susan  F.  Ewen,  wife  of  the  judgment  debtor* 
and  asked  that  the  lands  thereby  conveyed  be  subjected  to  the  satisfaction- 
of  his  judgment  upon  the  alleged  grqund  that  they  were  paid  for  with  the 
money  of  the  husband,    but  that  he,  had   wrongfully  procured,  the  deeda^ 
thereto  to  be. made  to  bis  wife  for  the  purpose  of  hindering,  delaying  and 
defrauding  his  creditors.,  .    ^, 

The  first  tract  is  particularly  described  In  the  original  petition,  though 
the  quantity  is  not  given.     It  was,  however,  in  substance  alleged  that  it  was. 
by  deed  from   S.  P.  Sersain   conveyed   in  January,  IPOl,  to  appellee.  Susan 
Ewen,  but  that  the  consideration,  1260,  was  paid  with  money  belonging  to- 
her  husband,  and  not  to  her.    The  answer  filed  by  appellees  to  the  original 
petition  contained  a  specific  denial  of  its  allegations. 

By  amended  petition  appellaut  set  out  the  conveyance  June  25,  1901,  of 
the  second  tract  to  appellee,  Susan  F.  Ewen,  by  deed  from  G.  P.  Day  and 
Wife,  and  averred  that  the  consideration  therefor,  %\bi\  was  likewiee  paid 
by  appellee  G.  W.  Ewen,  with  money  belonging  to  him,  that  is,  that  he> 
paid  $110  thereof  in  money,  and  the  remaining  140  was  paid  by  him  iri.  an 
account  for  medical  services  the  grantor  owed  him  as  a  physician.  In  their 
answer  to  the  amended  i)etition  appellees  deny  that  tho  last -mentioned  par- 
cel of  land  was  purchased  of  Day  by  appellee,  G.  W.  Ewen,  or  that  it  was 
conveyed  to  hl&  wife  to  cheat,  hinder  or  defraud  his  creditors,  but  do  not 
deny  that  the  consideration  of  $150  was  paid  by  him  In  money  and  a  med- 
ical account,  as  charged  in  the  amended  petition. 

The  answer,  however,  contains  the  averments  that  the  tract  purchased  of 
Day,  which  includes  only  one  and  one-half  acres,  adjoins  the  tract  pur- 
chased of  Seisaln;  that  the  parcels  are  worth  together  less  than  11,000,  and 
that  they  were  at  the  institution  of  appellee's  action,  and  are  now,  occu- 
pied by  appellees  as  one  place  and  as  a  homestead,  and  that  appellee,  G.  W. 
Ewen,  was  then  and  is  now  a  bona  fide  housekeeper  with  a  family,  consist-^ 
Dg-  ol!  bimcelf,  and  wife  and  ten  children^  that  at  the  time  of  the  oonvey*> 
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«nce  to  the  wife  from  Day,  appellee,  G.  W.  Ewen,  did  Dot  have  or  own 
^nfflcient  provisioD,  iDcluding  breadstuff  and  animal  food,  to  sustain  him* 
eelf  and  family  a  year,  or  any  considerable  part  of  that  time;  that  he  wai 
also  without  money,  personal  property  or  growing  crop,  other  than  the 
money  and  medical  account  paid  Day,  although  entitled  to  have  allowed 
"him  out  of  money,  other  personal  property  or  growing  crop,  if  any  such  had 
'been  on  hand,  an  amount  in  lieu  of  such  provision  equal  to  140  for  each 
member  of  his  family,  for  which  reason  the  I15U  was  not  subject  to  appel- 
lant's debt,  but  exempt  to  him  under  the  statute. 

Appellant  did  not  file  a  reply  to  the  affirmative  averments  of  the  answer 
to  the  amended  petition,  but  did  file  a  demurrer  thereto.  The  case  was 
then  submitted  upon  the  pleadings  and  proof,  and  the  chancellor  dismissed 
-appellant's  action  at  his  cost.  Appellant  took  the  depositions  of  several 
witnesses,  and  the  facts  furnished  by  them  conduced  to  prove  that  the  ap- 
pellee, Susan  F.  Ewen,  not  a  great  while  before  the  conveyances  to  her,  re- 
-celved  from  the  estate  of  her  father  and  grandfather  money  or  property 
«qual  in  amount  to.  If  not  in  excess  of,  the  consideration  paid  for  the  Sep- 
sain  land.  As  fraud  will  not  be  presumed  in  view  of  this  testimony  fur- 
nished by  appellant',  and  the  absence  from  the  record  of  any  competent 
•evidence  to  the  contrary,  we  concur  In  the  conclusion  of  the  chancellor  that 
the  conveyance  to  the  wife  from  Sersain  was  without  fraud.  The  only  ques- 
tion that  remains  to  be  determined  is  as  to  the  right  of  appellee,  G.  W.  Ewen, 
to  apply  to  the  purchase  of  the  Day  land  money  exempt  to  him  under  sec- 
tion 1097,  Kentucky  Statutes.  The  fact  that  it  was  exempt  is  confessed  in 
the  record,  and  if  so  there  could  have  been  no  question  of  his  right  to  give 
it  to  his  wife,  or  to  invest  it  in  land  to  which  she  took  the  title;  in  neither 
«vent  could  appellant  complain,  as  the  money  loaned  could  not  have  been 
reached  by  attachment  or  otherwise  for  his  debt. 

In  Wallace  v.  Mason,  100  Ky.,  661,  it  is  said:  "If  a  debtor  owns  just  such 
personal  property  as  the  law  exempts  from  the  payment  of  his  debts,  why 
should  he  not  be  permitted  to  sell  it  and  invest  it  in  land,  occupy  it  with 
his  family  and  hold  it  as  a  homestead  exempt  from  the  payment  of  his 
debts?  Where  is  the  difference  in  principle  between  the  case  where  the  pro- 
ceeds of  exempt  realty  and  those  of  exempt  personalty  are  invested  in  a 
homestead?  The  creditor  is  injured  no  more  in  the  one  than  in  the  other 
case.'* 

Judgment  affirmed. 


A.  O.  U.  W.  GRAND   LODGE  OF  KENTUCKY  v.  EDWARDS. 

(Filed  March  7,  1906— Not  to  be  reported. ) 

Life  insurance — Construction  of  statutes— Waiver— The  defense  Interposed 
upon  the  trial  of  this  action  in  the  lower  court  for  the  recovery  upon  the 
contract  of  insurance  was  that  as  the  insured  died  uf  smallpox  there  could 
be  no  recovery  upon  the  policy  because  of  an  agreement  in  the  application 
that  there  should  be  no  liability  in  the  event  that  insured  died  of  small  pox 
as  he  had  not  been  vaccinated.  The  court  upon  motion  struck  out  the  plea 
of  special  waiver  and  peremptorily  instructed  the  jury  to  find  fnr  appellee. 
Held— That  the  questions  raised  by  the  answer  were  adversely  settled  to 
appellant's  contention  by  this  court  in  Supreme  Commandery,   &c.,  Golden 
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Croes  V.  Hughes,  24  Ky.  Law  Bep.,  ^4,  the  conrt  holding  that  the  exemp* 
tloD  Id  section  641,  Kentucky  Statutes,  refers  only  to  those  general  proTl^ 
slons  regulating  insinranoe  companies  found  in  subdiviElon  1  of  the  insur- 
ance law.  Section  679,  Kentucky  Statutes,  applies  to  the  certificate  sued  o& 
in  this  case,  and,  therefore,  the  application  for  the  certificate  not  bayini^ 
been  attached  to  and  accompanying  the  certificate,  can  not  be  received  in 
eyldence  or  considered  as  a  part  of  the  contract  in  any  controversy  between 
the  parties  interested  in  the  certificate. 

Baker  Sc  Baker  and  Caruth,  Ghatterson  &  Blitz  for  appellant 

Bourland  &  Hunt  for  appellee. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  a  judgment  for  11,000  in  favor  of  appellee,  rendered 
against  appellant  by  the  lower  court  upon  the  verdict  of  a  jury  returned  for 
that  amount. 

The  actioD  was  upon  a  benefit  certificate  issued  by  the  Grand  Lodge  Ai>-^ 
oient  Order  United  Workmen  of  Kentucky,  whereby  it  agreed  to  pay  appel- 
lee as  beneficiary  $1,000  upon  the  death  of  W.  H.  Edwards,  to  whom  th^ 
certificate  was  Issued.  The  petition  sets  out  the  contract  of  insurance,  th» 
issual  to  the  insured  of  the  certificate  in  pursuance  thereof,  his  death,  th» 
furnishing  to  appellant  of  the  proofs  of  death,  and  its  refusal  to  pay  th» 
amount  fixed  by  the  certificate.  The  answer  of  appellant  interposed  the  de- 
fense  that  at  the  time  the  certificate  in  question  was  issued  it  was  a  secret 
fraternal  society,  having  lodges  under  the  supervision  of  a  grand  body,  and 
owing  allegiance  to  4t;  that,  its  members  are  secured  solely  by  admission 
into  subordinate  lodges,  and  that  it  does  not  pay  commissions,  or  employ 
agents,  except  in  the  organization  or  supervision  of  the  work  of  its  subor- 
dinate  lodges,  and  that  its  object  was  and  is  to  furnish  its  members  beneflta 
and  protection  at  actual  cost,  and  without  revenue  or  profit  to  the  organ- 
ization. The  answer  further  averred  in  substance  that  as  a  oonsideratioik 
for  the  issual  of  the  benefit  certificate  to  W.  H.  Edwards,  he  executed  and 
delivered  to  appellant  an  agreement  or  waiver  to  the  effect  that  inasmuch 
as  he  had  not  been  vaccinated,  there  should  be  no  liability  on  the  part  of 
appellant  to  the  beneficiary  named  in  the  certificate  in  the  event  the  death 
of  the  assured  resulted  from  smallpox;  that  the  death  of  the  assured  was 
caused  by  smallpox,  for  which  reason  appellant  was  not  liable  to  the  bene^ 
flciary  for  the  amount  named  in  the  certificate. 

So  much  of  the  answer  as  pleaded  the  special  waiver  as  a  bar  to  a  recovery 
was,  upon  motion  of  appellee,  stricken  out  by  the  court,  and  an  amended 
answer  pleading  with  greater  paiticularity  the  waiver  being  offered  by  ap- 
pellant, the  court  refused  to  permit  it  to  be  filed.  The  cause  then  being 
upon  a  trial  the  jury,  under  a  peremptory  instruction  from  the  court,. found 
for  appellee  the  $1,000  named  in  the  certificate.  Appellant  thereupon  made* 
a  motion  for  a  new  trial,  which  was  overruled,  and  this  court  is  aslnd  to 
review  the  several  rulings  complained  of,  especially  the  striking  from  the- 
answer  of  the  plea  of  waiver  and  the  giving  of  the   peremptory  instrnotlon. 

That  the  alleged  waiver  was  a  part  of  the  application  of  the  assured  ia 
shown  by  the  following  stipulation  therein:  "And  I  do  hereby  make  thls^ 
waiver  a  part  of  the  agreement  contained  in  my  said  application."^*    *    *" 
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It  is  the  contention  of  appellant  that  the  special  waiver  is  not  only  a  part 
of  the  application,  and  consequently  a  part  of  the  contract  of  insurance,  but 
that  apijellant  is  not  an  insurance  company  or  corporation  in  the  meaning 
of  section  679,  Kentucky  Statutes,  for  which  reason  it  is  not  estopped  to 
rely  upon  the  waiver  because  it  was  not  attached  to  or  made  a  part  of  the 
certificate  issued  to  the  assured.  In  other  words,  it  is  insisted  for  appellant 
that  by  section  641  and  section  658,  Kentucky  Statutes,  a  fraternal  society, 
such  as  that  of  appellant,  is  expressly  exempted  from  the  provisions  of  sec- 
tion 679,  supra.  TJ^e  questions  raised  by  the  answer  of  appellant  were 
settled  by  this  court  adversely  to  its  eoniention  in  the'case  of  Supreme  Com., 
&c.,  Golden  Cross  v.  Hughes,  24  Ky.  Law  Rep.,  984.  In  that  case  the  court 
held  that  the  exemption  in  section  641  only  refers  to  those  general  provisions 
regulating  insurance  companies  found  in  subdivision  1  of  the  insurance  law. 
Section  64J,  which  is  found  under  subdivision  1  of  the  article  on  insurance, 
is  as  follows:  '*The  words  'insurance  company,*  or  'insurance  corpoiations, ' 
as  used  in  this  aiticle,  shall  be  held  to  mean  and  include  any  association. 
Individual,  company,  corporatjU)n,  partnership  or  jcint  stock  company, 
engaged  in  or  carrying  on,  in  any  manner,  the  business  of  insurance  in  this 
State,  except  that  the  provisions  of  this  chapter  or  article  shall  not  apply 
to  secret  or  fraternal  societies,  lodges  or  councils,  which  are  under  the  su- 
pervision of  a  grand  or  supreme  body,  and  secure  members  through  the 
lodge  system  exclusively,  and  pay  no  commission  nor  employ  any  agents, 
except  in  the  organization  and  supervision  of  the  work  of  the  local  subor- 
dinate lodges  or  councils.'*    *    «    « 

Section  668  is  found  under  subdivision  2  of  the  insurance  law,  which 
treats  of  what  is  generally  known  as  standard,  or  old  line,  insurance  com- 
I>anies,  and  exempts  associations  which  do  not  guarantee  a  fixed  amount  of 
insurance  on  their  policy  contracts,  and  do  not  charge  a  fixed  premium  for 
the  performance  of  such  contract  from  the  provisions  of  the  law  applicable 
to  the  old  line  insurance  companies  embraced  in  that  subdivision.  Appel- 
lant undoubtedly  belongs  to  that  class  of  life  insurance  companies  treated 
of  in  subdivision  8,  known  fis  assessment  or  co-opeiative  companies.  Sec- 
tion 664,  which  falls  under  subdivision  8,  provides:  *'Any  coriraration,  asso- 
ciation or  society  which  issues  any  certificate,  policy  or  other  evidence  of 
interest  to,  oi  makes  any  promise  or  agreement  with,  its  members,  whereby, 
upon  the  decease  of  a  member,  any  money,  or  other  benefit,  charity,  relief 
or  aid  is  to  be  paid,  provided  or  rendered  by  such  corporation,  association 
or  society,  to  the  legal  representative  for  such  mem1)er,  or  to  the  beneficiary 
designated  by  such  member,  which  money,  benefit,  charity,  relief  or  aid  is 
derived  from  voluntary  donations,  or  from  admission  fees,  dues  and  assess- 
ments, or  any  of  them,  collected  or  to  be  collected  from  the  members  thereof, 
or  members  of  a  class  therein,  and  interest  and  accretions  thereon,  or  rebates 
for  amounts  payable  to  the  beneficiaries  or  heirs,  and  wherein  the  paying, 
providing  or  rendering  of  such  money  or  other  benefit,  charity,  relief  or  aid 
is  conditioned  upon  the  same  being  realized  in  the  manner  aforesaid,  and 
wherein  the  money  or  other  benefit,  charity,  relief  or  aid  so  realized  is  ap- 
plied to  the  uses  and  purposes  of  such  corporation,  association  or  society, 
and  the  expenses  of  the  management  and  prosecution  of  its  business,  shall 
be  deemed  to  be  engaged  in  the  business  of  life  insurance  upon  the  co-opera- 
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tlve  or  aesessment  plan,  and  shall  bo  subject  only  to  the  piovisioDs  of  this 
subdivision. 

"Section  679  of  the  Kentucky  Statu teE  is  found  among  the  proTisions  es- 
pecially applicable  to  co-operative  or  assessment  life  insurance  companies, 
■and  we  think  unquestionably  applies  to  the  benefit  certiflcnte  sued  on  in 
thlj  case.  *  ♦  ♦  The  court,  therefore,  properly  struck  out  all  the  para- 
graphs of  the  answer  which  refer  to  or  rely  upon  the  representation  made 
by  the  insured  in  his  application  for  insurance,  or  the  report  of  the  medical 
•examiner  which  accompanied  same. "    *    ♦    • 

In  Moouey  v.  Ancient  Order  United  Workmen,  &c. ,  114  Ky. ,  950,  it  was 
«l80  held  that  section  G79  of  the  Kentucky  Statutes  is  applicable  to  societies 
such  as  appellant,  and  that  the  application  for  the  certificate,  unless 
Attached  to  andaccompanjing  the  certificate  as  therein  provided,  can  not 
be  received  in  evidence,  or  considered  a  part  of  the  contract  in  any  contro- 
versy between  the  parties  interested  in  the  certificate. 

Again  in  Hunziker  v.  Supreme  Lodge  Knights  of  Pythias,  25  Ky.  Law 
Kep.,  1510,  the  same  construction  of  the  statute  was  adhered  to,  and  the 
principle  announced  In  the  cases  supra  reaflfirmc'd..  It  follows,  therefore, 
that  there  was  no  error  in  the  ruling  of  the  lower  court  In  striking  from  the 
Answer  the  plea  of  the  special  waiver  or  in  granting  the  peremptory  in- 
struction. 

Judgment  alHrmed. 


KRIEGKR,  &c.  V.  CITY  OF  LOUISVILLE. 

(Filed  March  7,  11K)5— Not  to  be  reported.) 

Taxation— Life  tenant— Remaindermnn— Lien  on  property— Limitation— 
In  an  action  by  the  city  against  the  life  tenant  and  remainderman  to  sub- 
ject a  house  and  lot  occupied  by  the  life  tenant  for  the  payments  of  taxes 
due  thereon,  Held— That  the  lien  thereon  was  properly  enforced  except  to 
CO  much  as  was  barred  by  the  five  years'  statute  of  limitation. 

Lane  &  Harrison  for  appellants.  , 

Henry  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  in  the  year  1898  for  taxes  due  the  city  for  four 
or  five  years  next  prior  to  that  date. 

The  defendants  answered  and  the  case  remained  upon  the  docket  until 
March,  1897,  when  they  filed  an  amended  answer,  disclosing  the  fact  that 
the  real  estate  upon  which  the  taxes  were  assessed  was  owned  by  their 
mother  who  died  in  the  year  1887;  that  their  father,  Jacob  Krieger,  had 
survived  their  mother  and  was  still  living  and  had  occupied  this  house  and 
lot  since  their  mother's  death  as  the  life  tenant  by  the  curtesy,  and  was 
entitled  to  so  occupy  it  so  long  as  he  lived.  They  stated  that  their  father 
was  liable  for  the  taxes,  and  that  the  assessment  should  have  been  made  in 
his  name.  They  also  stated  that  they  owned  only  three-fourths  Interest  In 
the  property,  subject  to  the  life  estate  of  their  father;  that  their  sister, 
Louisa,  owned  the  other  fourth.     The  appellee  then  filed  an  amended  peti- 
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tion,  making  Jacob  Krieger  and  Louisa  parties  defendant,  and  sought  to 
«nforce  the  lien  for  all  the  taxes  against  all  the  interests  in  the  property. 
The  defendants  answered  and  pleaded  the  statutes  of  limitations,  which 
plea  the  court  sustained  as  to  the  defendants,  Jacob  Krieger  and  Louisa, 
but  enforced  the  lien  for  three-fourths  of  the  taxes  against  the  three-fourths' 
interest  in  .the  property  owned  by  the  other  defendants.  Of  this  action  of 
the  court  the  appellants  complain.  The  questions  at  issue  on  thi^  appeal 
were  settled  in  the  cases  of  Joyes  v.  City  of  Louisville,  26  Ky.  Law  Rep.. 
13,  and  WooHey  v.  City  of  Louisville,  24  Ky.  Law  Rep.,  1357,  and  we  feel 
that  further  discussion  is  unnecessary. 

We  are  of  the  opinion  that  the  judgment  of  the  lower  court  was  correct 
and  ic  is,  therefore,  affirmed. 


BELKNAP,  &c.  V.  COMMONWEALTH,  FOR  USE,  &c. 

,    (Filed  March  7.  JVKlo. ) 

Taxation— Omitted  property  —  Proceeding  in  county  court —Plea  "not 
guilty"— Sufficiency— In  a  proceeding  by  auditor's  agent  in  the  county 
court,  in  which  he  filed  a  statement  alleging  in  substance  that  deftndont 
had  failed  and  refused  to  list  for  taxation  for  the  year  1900  notes,  bonds, 
securities,  investmnuts  and  cash  owned  by  him  on  September  15,  ISfifl,  which 
were  of  the  cash  vnlne  of  f50,c»00,  nt  the  price  they  would  bring  at  a  fair 
voluntary  sale,  on  which  summons  was  issued  and  served  on  defendant,  who 
appeared  and  entered  a  plea  that  he  was  "not  guilty"  of  the  matters  and 
things  set  forth  in  the  statement,  which  plea,  on  the  motion  of  the  Com- 
inonweaUh,  was  stricken  out  and  defendant  declined  to  plead  further.  Held 
— That  there  was  nothing  of  a  criminal  nature  in  the  proceeding,  and  the 
plea*-of  "not  guilty"  was  proi  e-ly  striclsen  out,  and  defendant  not  having 
made  a  motion  that  the  statement  bv  made  more  specific,  and  failing  to  file 
an  answer  controverting  same,  the  county  court  properly  entered  a  judgment 
against  defendant  for  the  taxes  on  the  $5<1,000,  and  20  per  cent,  damages 
thereon. 

Kohn,  Baird  &  Spindle,  Dodd  &  Dodd  and  R.  A.  Thornton  attorneys  for 
sundry  clients  now  being  proceeded  against  in  the  name  of  the  Common- 
wealth of  Kentucky  on  Information  analogous  in  principle  to  those  involved 
In  the  above- styled  cases,  and  with  the  consent  of  counsel  for  appellants 
brief  is  filed. 

Humphrey,  Hines  &  Humphrey  and  Lafon  Allen  for  appellants. 

William  H.  Holt,  H.  M.  I^ane,  Lane  &  Harrison  and  H.  M.  Peckinpaugh 
for  appellee  Commonwealth  of  Kentucky. 

Trabue,  Doolan  &  Cox  for  B.  F.  Avery  &  Sons,  &c. 

F.  M.  Sackett  for  Byrne  &  Speed  Coal  Co. 

Thomas  W.  Bullitt  and  James  Hemphill  for  Kentucky  Title  Co. 

Benjamin  F.  Washer,  N.  B.  Hays,  Matt  J.  Holt  and  George  H.  Alexander 
lor  Gregory,  Judge,  and  Commonwealth. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pli^as  Branch,  Second 
Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 
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This  pro(x>«dii)ff  was  Instituted  by  A.  J.  Bizot  as  revenue  agent  of  Jeffer- 
son county  in  the  name  of  the  Commonwealth  against  W.  B.  Belknap,  under 
section  4341,  Kentucky  Statutes,  by  filing  a  statement  in  the  JeiTersoD 
County  Court,  in  which  it  was  alleged  in  substance  that  the  defendant  had 
failed  and  refused  to  list  for  taxation  for  the  year  1900  notes,  bonds,  securi- 
ties, investments  and  cash  owned  by  the  defendant  on  September  15,  1899^ 
which  were  then  of  the  cash  value  of  150,000,  estimated  at  the  price  they 
would  bring  at  a  fair  voluntary  sale.  A  summons  was  issued  on  the  state- 
ment which  was  served  on  the  defendant;  he  appeared  in  the  action  and  en- 
tered a  plea  that  he  was  not  guilty  of  the  matters  and  things  set  forth  in 
the  statement.  The  Commonwealth  moved  to  strike  out  the  plea  of  not 
guilty  as  insufficient.  The  court  sustained  the  motion  and  struck  out  the 
plea.  The  defendant  declined  to  plead  further,  and  the  court,  by  reason  of 
his  failure  to  plead  further,  without  hearing  any  evidence,  entered  a  judg- 
ment against  him  as  prayed  in  the  statement.  From  this  judgment  he  ap- 
pealed to  the  JefiFerson  Circuit  Court,  which  sustained  the  judgment  of  the 
county  court,  and  from  the  circuit  court  he  prosecutes  the  appeal  before  us. 
By  section  4120,  Kentucky  Statutes,  it  is  provided  that  should  "any  prop- 
erty escape  assessment  by  the  assessor  or  supervisors,  in  whole  or  in  part,  it 
may  be  assessed  as  provided  in  section  4241.'*  Section  4841,  Kentucky  Stat- 
utes, it  as  follows:  "It  shall  be  the  duty  of  the  sheriff  or  auditor*8  agent  to 
cause  to  be  listed  for  taxation  all  property  omitted,  or  any  portion  of  prop- 
erty omitted  by  the  assessor,  board  of  valuation  and  assessment  or  railroad 
commission,  for  any  year  or  years.  The  officer  proposing  to  have  such  prop- 
erty assessed  shall  file  in  the  clerk's  office  a  statement  containing  a  descrip- 
tion and  value  of  the  property  proposed  to  be  assessed,  and  the  value  of 
corporate  franchise,  if  any,  and  the  name  and  place  of  residence  of  the 
owner,  his  agent  or  attorney,  or  person  in  possession  of  the  property,  "and 
the  year  or  years  for  which  the  property  is  proposed  to  be  assessed.  Within 
five  years  after  the  filing  of  such  statement  the  clerk  of  the  court  shall  issue 
a  summons  against  the  owner  to  show  cause  before  the  next  regular  term  of 
the  county  court,  which  does  not  commence  within  five  days  after  service  of 
such  summons,  why  such  property  or  corporate  franchise,  if  any,  shall  not 
be  assessed  at  the  value  named  in  the  statement  filed.  The  summons  shall 
be  executed  by  the  sheriff  of  the  county  by  delivering  a  copy  thereof  to  the 
owner,  if  in  the  county;  if  not,  then  to  his  agent,  attorney  or  person  in  pos- 
session of  the  property.  At  the  next  r<fgular  term  of  the  county  court  after 
notice  has  been  served  five  days,  if  it  shall  appear  to  the  court  that  the 
property  is  liable  for  taxation  and  has  not  been  assessed,  the  court  shall 
enter  an  order  fixing  the  value  thereof  at  its  fair  cash  value,  estimated  as  is 
required  by  law;  if  not  liable,  he  shall  make  an  order  to  thnt  effect.  From 
so  much  of  the  order  of  the  court  deciding  whether  or  not  the  property  is 
liable  to  assessment  either  party  may  appeal,  as  in  other  civil  cases,  except 
that  no  appeal  bond  ehall  be  required  where  the  court  decides  that  the  prop- 
erty is  not  liable  to  assessment  or  taxation.  If  the  court  shall  decide  that 
the  property  is  liable  to  aisessment,  the  clerk  of  the  county  court  shall 
certify  to  the  auditor  of  public  accounts  and  the  sheriff  a  description  of  the 
property  and  the  amount  of  the  assessment  for  taxation,  together  with  the 
amount  of  penalty  and  cost  of  assessment.    All  persons  owning  property 
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which  may  be  assessed  aw  herein  provided  shall,  in  addition  to  the  taxes, 
pay  a  penalty  of  20  per  centum  on  the  amount  of  the  taxes  due  and  coet  of 
assessment,  except  where  suioh.  property  shall  have  been  duly  listed  by  the 
owner  thereof.  The  taxes  and  penalties  shall  be  collected  and  accounted  for* 
as  other  taxes  and  pena^ti^.  are  raiuired  to  be  collected.  As  compensatioDi 
for  his  services  in  causing  such  property  to  be  assessed  the  officer  filing  hift 
statement  shall  be  entitled  to  the  penalty,  which  shall  be  paid  to  him  after- 
the  full  amount  of  taxes  shall  have  been  collected.  The  county  clerk  shall 
enter  all  such  assessments  in  a  book  to  be  kept  for  that  purpose,  showing- 
the  date  of  the  assessment,  the  name  of  the  person  against  whom  the  assess- 
ment is  made,  the  location  and  quantity  of  the  property  assessed,  the  value 
fixed  thereon;  and  the  officer  collecting  the  tax  shall,  when  the  same  i» 
paid,  notify  the  clerk  of  its  payment,  which  payment  shall  be  noted  by  the- 
clerk  opposite  the  entry  of  such  assessment,/ ' 

It  will  be  observed  that  the  statute  provides  for  the  listing  for  taxation  ot 
all  property  omitted,  or  any  portion  of  property  omitted,  by  the  assessor,, 
board  of  supervisors,  board  of  valuation  and  assessment  or  railroad  com- 
mission for  any  year  or  years.  The  officer  proposing  to  have  the  property- 
assessed  must  file  in  the  clerk's  office  of  the  county  in  which  the  property^ 
is  liable  to  aesepsment  a  statement  containing  a  description  of  the  propeity 
and  its  value,  the  name  and  place  of  residence  of  the  owner  or  person  io^ 
possession  of  the  property  and  the  year  or  years  for  which  the  property  iS; 
proposed  to  be  assessed.  Within  five  days  (the  word  **year6"  in  the  statute 
is  a  clerical  error  evidently  for  *'days'*)  after  the  filing  of  the  statement  the 
clerk  of  the  court  shall  issue  a  summons  against  the  owner  of  the  property 
to  show  cause  at  the  next  regular  term  of  the  county  court,  which  does  not. 
commence  within  five  days  after  the  service  of  the  summons,  why  the  prop- 
erty should  not  be  assessed  at  the  value  named  in  the  statement.  At  the 
next  regular  term  of  the  court  after  notice  has  been  served  five  days,  if  it. 
shall  appear  to  the  court  that  the  property  is  liable  for  taxation,  and  ha& 
not  been  assessed,  the  court  shall  enter  ^n  order  fixing  its  value  as  provided 
by  law,  or  if  It  is  not  liable  to  assessment,  he  shall  make  an  ordtr  to  that, 
effect.  From  so  much  of  the  order  of  the  court  as  decides  whether  or  not. 
the  property  is  liable  to  assessment  either  party  may  appeal  as  in  other  civil) 
cases.  If  the  court  shall  decide  that  the  property  is  liable  to  assessment,  a. 
penalty  of  SO  per  cent,  is  added  to  the  taxes,  and  the  taxes  and  penalty  must, 
be  collected  and  accounted  for  as  other  taxes.  For  compensation  for  his. 
services  in  causing  the  property  to  be  assessed  the  officer  filing  the  state- 
ment is  entitled  to  the  penalty  of  20  per  cent.,  which  is  to  be  paid  to  him, 
after  the  full  amount  of  the  taxes  is  collected. 

There  can  be  no  doubt  that  the  proceeding  provided  for  by  this  section  is. 
a  civil  proceeding.  It  is  so  recognized  in  the  statute  by  the  provision  that, 
either  party  may  appeal  as  in  other  civH  cases,  and  by  the  further  provision 
that  a  summons  shall  be  issued  against  the  owner  to  show  cause  why  the> 
property  shruld  not  be  assessed  at  the  value  named  in  the  statement.  It. 
can  not  be  maintained  that  the  statute  is  unconstitutional.  From  the- 
foundation  of  the  Commonwealth  the  legislature  has  imposed  upon  the 
owners  of  property  the  duty  of  reporting  it  for  taxation.  By  the  statute  he 
is  compelled  to  make  a  personal  disclosure  under  oath  to  the  assessor  or  the 
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board  of  supervisors.  If  the  legtslature  may  compel  him  to  do  so  to  the 
assessor  or  the  board  of  supervisors,  it  may  in  the  exercise  of  its  power  of 
taxation,  if  it  sees  fit,  compel  him  to  do  so  before  other  officers. 

Id  Commonwealth  v.  Singer  Manufacturing  Co.,  14  Ky.  Law  Rep.,  732, 
which  was  a  proceeding  under  section  4941,  this  court  Faid :  *'The  informa- 
tion on  which  the  court  is  expected  to  act  under  this  law  must  be,  from  the 
nature  of  the  case,  somewhat  general.  The  citation  is  rather  to  search  the 
conscience  of  ono  who  is  presumably  evading  the  taxgatherer.  It  is  the 
duty  of  each  citizen  to  help  bear  the  burden  of  taxation  in  common  with 
his  fellow,  and  equally  with  him,  and  even  upon  slight  information  that  he 
is  violating  this  duty  the  court  should  give  him  an  opportunity  to  perform 
It." 

In  Marion  County  v.  Wilson,  105  Ky.,  S02,  the  assessor  called  at  appellee's 
house  to  take  a  list,  and  she  not  being  at  home,  returned  her  list  the  same 
as  the  year  before.  On  notice  to  her  the  board  of  supervisors  raised  her 
list  $30,000.  She  appealed  from  this  decision  to  the  county  judge,  who  held 
that  the  burden  of  proof  was  on  her  to  show  that  the  assessment  was  wrong. 
She  declined  to  introduce  any  proof,  and  her  appeal  was  dismissed.  The 
Judgment  of  the  county  court  was  attirmed  by  this  court.  Among  other 
things  the  court  said :  "Our  whole  assessment  system  n»Rts  on  the  fact  that 
it  lays  hold  of  the  conscience  of  the  taxpayer.  He  is  required  to  make  a 
m^uite  list,  under  onth,  of  his  property;  and  when  he  complains  of  the 
action  of  the  assessor  or  the  board  of  supervisors,  the  same  appeal  to  his 
conscience  should  be  required.     Any  other  rule  would   allow  great  abuses." 

It  is  said  that  section  4241  is  a  pennl  statute  because  20  per  cent,  penalty 
is  allowed,  and  that  any  proceeding  under  it  is  a  criminal  or  quasi  criminal 
prosecution.  The  history  of  the  act  will  throw  light  upon  its  proper 'con- 
struction. The  original  act  of  April  29,  1880,  allowed  the  agent  for  his  ser 
vices  20  per  cent,  of  all  sums  recovered  and  paid  into  the  treasury  under 
proceedings  similar  to  those  provided  for  by  the  present  statute,  and  the 
owner  of  the  omitted  property  was  required  to  pay  interest  at  10  per  cent, 
per  annum  on  the  assessment  made  by  the  county  court.  But  this  plan,  as 
It  was  soon  found,  held  out  an  inducement  to  taxpayers  to  take  the  chances 
and  not  to  list  their  property,  as  by  paying  as  soon  as  the  assessment  was 
made  they  escaped  the  payment  of  any  interest,  and  the  State  lost  20  per 
cent,  of  her  taxes.  So  in  the  revision  of  the  statutes  the  interest  at  10  per 
cent,  was  omitted,  and  the  20  per  cent,  allowed  the  agent  was  rec|uired  to 
be  paid  by  the  taxpayer.  In  this  wny  the  Stiite  suffered  no  loss  by  the  fail- 
ure of  the  owner  to  list  his  property,  and  the  opportunity  was  taken  away 
for  property  owners  to  be  remiss  without  loss  to  themselves  in  order  that 
the  revenue  agents  might  make  a  commission.  The  statute  simply  provides 
a  way  of  paying  the  revenue  agent  for  his  services  at  the  expense  of  the  de- 
linquent taxpayer.  Similar  statutes  are  common,  and  have  never  been  con- 
sidered as  changing  the  character  of  the  proceeding  in  which  such  allow- 
ances are  uiade  from  a  civil  to  a  criminal  proceeding.  In  civil  cases  a  taxed 
attorney's  fee  is  allowed  the  successful  party,  and  in  some  cases  the  unsuc- 
cessful party  is  required  to  pay  the  entire  attorney's  fee  of  the  plaintiff.  A 
tenant  la  liable  for  treble  damages  in  cases  of  voluntary  waste.  (Kentucky 
Statutes,  section  2328.)    A  landlord  may  recover  double  rent  on  the  refusal 
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of  a  tenant  to  vacate  at  the  expiration  of  his  lease.  If  property  is  distrained 
or  attached  \vithout  good  caiiee,  the  owner  of  the  property  may  recover  dam- 
ages for  the  seizure,  Inclading  reasonable  attorney's  fees.  (Kentucky  Stat^ 
utes,  section  7.)        ' 

The  case  of  Johnson  v.  Commonwealth,  7  Dana,  838,  rests  upon  very- 
different  principles.  In  that  case  the  defendant  was  subject  to  a  line  and 
treble  tax.  There  is  nothing  of  a  criminal  nature  in  the  case  before  us. 
No  execution  can  issue  upon  the  judgment  of  the  county  court  except  an. 
ordinary  fieri  facias  for  the  costs.  The  taxes  assessed  by  the  court  go  into, 
the  sheriff^s  hands  fur  collection,  and  are  collected  by  him  just  as  other- 
taxes.  The  20  per  cent,  added  to  them  stands  on  the  same  plane  as  the  6  per 
cent,  which  is  added  to  other  taxes  that  are  unpaid  on  the  1st  of  December- 
of  each  year.  We,  therefore,  conclude  that  there  is  nothing  of  a  criminal 
nature  in  the  proceeding,  and  that  the  plea  of  not  guilty  was  properly 
stricken  out.  (Boyd  v.  Bandolph,  91  Ky.,  472;  Fleming  v.  Sinclair,  22  Ky. 
Law  Rep.,  406;  City  of  Lexington  v.  Woolfolk,  26  Ky.  Law  Rep.,  1819; 
Brady  v.  Dailey,  176  U.  S..  162;  Co  operative  Building  and  Loan  Assocla^ 
tion  V.  State,  166  Ind.,  466.) 

It  is  also  contended  that  the  statement  was  insuificient,  and  does  not  war-, 
rant  the  judgment.  In  Commonwealth  v.  Riley's  Curators,  24  Ky.  Law 
Rep.,  2005.  where  this  precise  question  was  made,  we  said:  "Appellees  con^ 
tend  that  the  description  of  the  property  in  the  information  filed  is  insuffl- 
oient,  towlt:  'Money,  notes,  bonds,  mortgages,  certificates  and  national 
bank  stock  of  tbe  value  of  180,000. '  And  also  that  their  demurrer  was  prop^ 
erly  sustained.  They  contend  that  the  information  should  have  stated  how 
much  of  the  $80,000  was  money,  how  much  was  notes,  and  how  much  of 
each.  Even  if  they  were  correct  in  this,  the  proper  way  to  have  rt^ached  it 
would  have  been  by  motion  to  make  the  information  more  specific,  and  not 
by  demurrer.  By  their  demurrer  they  admitted  that  they  had  in  their  pos- 
session as  such  curators  property  of  the  decedent,  Riley,  which  was  subject, 
to  taxation,  and  was  not  taxed  for  the  year  1897,  of  the  value  of  $80,0C0. 
They  were  in  a  better  position  to  know  the  trath  or  incorrectness  of  this 
allegation,  and  the  kind  and  character  of  such  property  and  the  amounts  of 
each,  if  any,  than  the  appellant." 

Again,  in  Commonwealth  v.  Collins,  24  Ky.  Law  Rep.,  2049,  where  the^ 
game  question  was  again  made,  we  said:  ''Appellee's  counsel  contend  that, 
tbe  description  of  the  property  in  the  information  filed  is  insufficient,  ta 
wit:  'Cash,  mortgages,  notes,  bonds,  accounts  and  choses  in  action,'  and 
that  their  demurrer  was  properly  sustained.  They  contend  that  the  in-, 
formation  should  have  stated  how  much  cash,  how  much  notes,  and  how 
much  (if  each.  If  they  were  correct  in  this,  the  proper  way  to  have  reached 
the  error  would  have  been  by  motion  to  make  the  information  more  specific, 
and  not  by  demurrer.  By  their  demurrer  appellee  admitted  that  she  was. 
the  owner  of  the  property  for  each  of  the  years  of  the  value  stated,  and  that, 
it  was  subject  to  taxation,  and  had  not  been  listed  for  taxation,  nor  any  tax 
paid  thereon.  She  was  in  a  better  position  to  know  the  truth  or  falsity  of 
this  allegation  and  the  kind  and  character  of  such  property  and  the  amounts. 
of  each,  if  any,  than  the  appellant.  Under  section  4062,  Kentuclcy  Statutes, 
it  was  h^r'  duty  td  list  with  the  assessor  ftlTtbe  ^istate  of  every  kind  that  sh^ 
had  or  owned  each  and  every  year  named  in  th6  lAformAtlon. " 
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Then,  after  quotlDg  from  the  ease  of  Commonwealth  ▼.  Singer  Manufac- 
turing Co.,  14  Ky.  Law  Bep.,  788,  the  court  continued :  "It  is  important  to 
the  State,  and  to  each  and  every  taxpayer  in  the  State,  that  each  and  every 
t>wner  of  property  shall  not  omit  the  listing  of  it,  and  the  payment  of  taxes 
thereon.  Every  owner  of  property  is  presumed  to  he  better  acquainted  with 
the  value  and  the  description  of  his  property  than  any  other  person,  and  we 
turn  not  understand  the  necessity  for  the  sheriff  or  the  auditor's  agent,  in 
proceeding  under  section  4241  of  the  Kentucky  Statutes,  and  indeed  it  would 
be  impossible  for  them  to  give  a  particular  desoriptiop  or  the  exact  amount 
of  cash,  notes,  bonds,  mortgages,  choses  in  action,  etc.,  that  the  owner  may 
have  in  his  possession,  or  may  have  had  in  his  possession,  in  the  years 
passed.  And  this  court  is  of  the  opinion  that  when  the  legislature  used  the 
word  ^description'  in  that  section,  that  such  a  construction  of  the  word  was 
not  contemplated.  We  concur  in  the  language  of  the  court  by  Judge  flasel- 
rigg,  to  wit:  *The  information  on  which  the  court  is  expected  to  act  under 
this  law  must  be,  from  the  natuto  of  th^  case,  Eomewhat  general.'  " 

These  cases  were  followed  in  Commonwealth  v.  Williams;  Commonwealth 
V.  Joerger;  Commonwealth  v.  Longnecker,  and  Commonwealth  v.  Zweigart, 
S4  Ky.  Law  Bep.,  2064  5.  The  same  question  was  made  also  upon  facts  very 
similar  to  the  case  before  us  in  Sebree  v.  Commonwealth,  86  Ky.  Law  Bep., 
121,  where  the  statement  wa8*thi Bam(^.aft.in  the  other  oa«4^  and  the  defend- 
ant  failed  to  file  an  answer  in  the  county  oourt  controverting  the  allega- 
tions of  the  statement.    The  judgment  against  him  was  affirmed. 

In  the  case  at  bar  the  defendant  filed  no  plea  except  the  general  plea  of 
not  guilty.  He  made  no  motion  to  have  the  stlitement  made  more  Specific, 
and  so  the  case  falls  squarely  within  the  rule  laid  down  in  the  cases  above 
«ited.  The  other  questions  discussed  by  counsel,  not  being  raised  by  the 
record,  are  not  determined. 

Judgment  affirmed. 
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(Filed  March  7,  1906— Not  to  be  reported.) 

Writ  denied  upon  the  authority  of  opinion  in  Belknap  v.  Commonwealth, 
ante,  473i  decided^Msrch  7,  19Q6.^ 

Kohn,  Baird  &  Spindle,  Dodd  &  Dodd  and  B.  A.  Thornton  attorneys  for 
sundry  clients  now  being  proceeded  against  in  the  name  of  the  Common- 
wealth of  Kentucky  on  information  analogous  in  principle  to  those  involved 
in  the  above-styled  oases,  and  with  the  consent  of  counsel  for  appellants 
brief  is  filed. 

Humphrey,  Hines  &  Humphrey  and  Lafon  Allen  for  appellant. 

F.  M.  SacAett  for  Byrne  &  Speed  Coal  Co. 

Thomas  W.  Bullitt  and  James  Hemphill  for  Kentucky  Title  Co. 

Trabue,  Doolan  &  Cox  fbr  B.  F.  Avery  &  Sons,  &c. 

William  Holt,  H.  M.  Lane,  Lane  &  Harrison  and  H.  M.  Peckinpaugh  for 
appellee  Commonwealth  of  Kentucky. 

Benjamin  F.  Washer,  N.  B.  Hays,  Matt  J.  Holt  and  George  H.  Alexander 
(or  Gregory,  Judge,  and  the  Commonwealth  of  Kentucky. 
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Opinion  of  the  court  by  Chief  Justice  Hobaon  on  motion  for  writ  of  pro- 
hibition. 

The  facts  of  tble  case  are  the  same  as  in  the  case  of  W.  R.  Belknap  v.  Com- 
monwealth, ante,  478,  this  day  decided,  except  that  the  petitioner,  Bishop, 
when  the  county  judge  struck  out  bis  plea  of  not  guilty,  applied  to  this  court 
ior  a  writ  prohibiting  the  county  judge  from  proceeding  further  in  the  action. 

The  grounds  upon  which  the  application  was  made  are  decided  adversely 
to  the  petitioner  in  the  case  above  referred  to. 

For  the  reasons  given  in  the  opinion  in  that  case  the  application  for  the 
writ  is  denied. 

•The  temporary  writ  is  discharged. 

Whole  court  sitting. 

Judge  Barker  dissenting. 


WATERS,  &c.  V,  CLIN E,  &c. 
(Filed  Mareh  7,  1906.) 

1.  Contract— Agreement  to  devise  land— Part  performance —Statute  of 
frauds— Consideration— Restoration— W.  H.  Cline,  who  had  no  children, 
agreed  with  the  parents  of  appellant,  Martha  Waters,  who  wan  then  thirteen 
years  of  age  and  residing  with  her  parents^  tha^  11  ^tlM^««i4cUAUow. 
Martha,  who  was  a  niece  of  Mrs.  Cline,  to  go  home  with  them  as  one  of 
their  family  until  she  was  twenty-one  years  of  age,  he  would  clothe  her,  give 
her  a  musical  education,  and  at  his  death  he  would,  by  his  will,  give  her 
the  Gregg  farm,  worth  $8,000,  and  put  buildings  on  It  worth  $4,000,  and  give 
her  $6,000  to  run  It  with.  Martha  lived  with  them  until  she  was  twenty- 
four  years  of  age,  nursing  and  taking  care  of  them  and  being  treated  as 
their  daughter,  when  she  married  and  has  since  lived  with  her  husband. 
Cline  faithfully  carried  out  his  contract,  except  he  died  without  making  a 
will,  leaving  an  estate  worth  $500,000.  In  an  action  by  Martha  Waters 
against  Cline's  estate  on  the  contract.  Held— That  an  agreement  to  devise 
land  is  not  enforcible  under  the  statute  of  frauds  unless  in  writing,  and 
that  part  performance  thereof  will  not  take  it  out  of  the  statute,  yet  it  has 
been  uniformly  held  that  the  statute  is  a  shield  and  not  a  sword,  and  that 
where  the  party  has  received  the  consideration  of  the  contract  the  court 
will  not  allow  him  to  rely  on  the  statute  and  keep  the  consideration. 

2.  Rule  of  damages— Best  evidence- In  applying  the  rule  in  cases  where 
the  party  who  has  performed  the  contract  can  not  be  restored  to  the  situation 
In  which  he  was  before  the  contract  was  made,  and  it  is  impossible  to  esti- 
mate by  Any  pecuniary  standard  the  value  of  what  the  other  party  has  re- 
ceived, the  contract  itself  is  the  best  evidence  of  the  value  of  what  has  been 
received. 

H.  W.  Root  and  Geo.  H.  Ahlerlng  for  appellants. 

Laurence  Maxwell,  Jr.,  J.  C.  Wright,  L.  J.  Crawford,  H.  A.  Wright  and 
Joseph  T.  Graydon  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant,  Martha  Waters,  was  the  niece  of  the  wife  of  John  Cline,  of 
Kenton  county,  Kentucky.  The  Cllnes  had  no  children.  In  Blaroh,  1872, 
Cline  and  wife  went  on  a  visit  to  Mrs.  Cline's  sister,  Mrs.  Rogers,  near 
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Brookville,  Ind.  Mrs.  RoKers  and  her  huEband  and  tbeir  daughter,  Mattfe, 
now  Mrs.  Waters,  constltiited  the  family.  Mrs.  Cllne  was  In  poor  health,, 
had  heart  trouble  and  asthma,  and  she  and  her  husband  were  both  very  fond 
of  Mattle,  who  was  then  a  girl  about  thirteen  years  old.  They  proposed  to 
her  parents  that  if  they  would  let  her  come  and  live  with  them  just  the 
same  as  their  own  child,  and  stay  with  them  until  she  was  twenty -one  yearfr 
old.  they  would  clothe  her,  give  her  a  musical  education,  and  he  also  ag^reed 
that  by  his  will,  at  his  death,- he  would  give  her  a  farm,  known  as  the 
Alfred  Gregg  farm,  and  put  buildings  on  it  and  stock  it  at  an  expense  of 
14,000,  and  give  her  15,000  to  run  it  with.  The  Gregg  faim  lay  in  the  county 
where  they  lived,  about  a  mile  from  them,  and  was  worth  about  $8,000. 
Finally,  after  much  persuading,  the  parents  agreed  to  the  proposition,  and 
they  took  the  child  home  with  them  to  be  just  the  same  as  if  she  was  their 
own  child.  She  lived  with  them  until  she  was  twenty- four  years  old,  nurs- 
ing and  taking  care  of  her  aunt,  and  being  treated  as  a  daughter  by  Gline- 
and  his  wife.  In  the  year  1888,  when  she  was  twenty  four  years  old,  sh» 
married  Richard  Waters,  and  has  since  lived  with  her  husband.  Gline 
faithfully  carried  out  his  contract  as  to  the  girl,  except  that  he  died  in  Au- 
gust, lflO-3,  without  making  the  provision  for  her  by  his  will,  as  he  bad 
agreed  to  do.  He  left  a  large  estate  which  went  to  his  collateral  kindred, 
as  he  died  intestate.  In  the  suit  to  settle  up  his  estate  Martha  Waters  filed 
her  petition,  setting  up  the  above  facts,  and  alleging  that  his  estate  was 
worth  from  1600,000  to  $700,000,  and  praying  judgment  against  the  estate  for 
the  sum  of  $8,000,  the  value  of  the  farm;  also  the  further  sum  of  $4,000, 
which  Gline  had  agreed  be  woald  spend  in  putting  buildings  on  it,  and  the 
further  sum  of  $5,000  for  her  to  run  it  with.  The  allegations  of  her  petition 
were  denied.  The  case  was  set  for  trial  by  a  jury,  and  at  the  conclusion  of 
the  evidence  on  both  sides  the  court  instructed  the  jury  to  find  for  the  de- 
fendants, and  Mrs.  Waters  appeals. 

The  court  gave  a  peremptory  instruction  on  the  idea  that  the  contract- 
relied  on  was  within  the  statute  of  frauds.  (Kentucky  Statutes,  section 
470. )  An  agreement  to  devise  lands  is  within  the  statute  of  frauds,  which 
requires  agreements  for  the  sale  of  lands  to  be  in  writing.  The  rule  in  Ken- 
tucky  is  that  part  performance  of  a  contract  will  not  take  it  out  of  the  stat- 
ute. (Grant's  Heirs  v.  Giaigmlles,  1  Bibb,  203;  Haydeu  v.  Mcllvaln,  4 
Bibb,  57:  Worley  v.  Tuggle,  4  Bush,  168;  Holtzclaw  v.  Blackerby,  9  Bush, 
40;  Dean  v.  Gassiday,  88  Ky. ,  573.)  But  the  court  has  also  uniformly  held 
that  the  statute  is  a  shield,  not  a  sword,  and  that  where  the  party  has  re- 
ceived the  consideration  of  the  contract  the  court  will  not  allow  him  to  i«ly 
upon  the  statute  and  keep  the  consideration.  (Roberts  v.  Tennell,  8  Mod., 
247;  Montogue  v.  Garnett,  8  Busb,.2U7;  Bethel  v.  Booth  &  Go.,  115  Ky.,  145; 
Weber  V.  Weber,  25  Ky.  Law  R«-p.,  908. )  In  applying  this  rule  in  cases 
where  the  party  who  has  performed  the  contract  can  not  be  ivstored  to  the 
situation  in  which  he  was  before  the  contract  was  made,  and  it  is  impos- 
sible to  estimate  by  any  pecuniary  standard  the  value  of  what  the  other 
party  has  received,  this  court  has  adopted  the  rule  that  in  tiuch  cases  the 
contract  itself  is  the  best  evidence  of  the  value  of  what  has  been  received, 
and  while  it  will  not  enforce  specific  performance  by  decreeing  a  convey* 
ance  of  the  land,  it  will  adjudge  compensation  for  what  has  been  received 
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'by  the  defendant  nnder  the  oontmct  measured  by  the  oonsideration  whiohi 
-by  the  contract,  he  agzeed  to  ae  the  yalne  of  ^hat  he  received.  This  rule 
-was  first  announced  in  Berry  v.  Graddy,  1  Met.,  6bS.  It  was  followed  in 
Benge  ▼.  Hieatt,  82  Ky.,  666;  Usher  v.  Flood,  12  Ky.  Law  Bep.,  728;  Jones 
V.  Comer,  26  Ky.  I^aw  Rep.,  778,  and  Doty  v.  Doty,  26  Ky.  Law  Rep.,  68^ 
It  was  also  recognized  in  Brewer  t.  Hieronymous,  19  Ky.  Ltiw  Rep.,  646r, 
and  Story  v.  Story,  22  Ky.  Law  Bep. ,  1788. 

It  is  earnestly  insisted  that  the  rule  thus  laid  down  is  unsound,  and  that- 
the  cases  above  referred  to  should  be  overruled  on  the  ground  that  they  are- 
inconsistent  with  the  line  of  cases  holding  that  part  performance  of  a  oon- 
tract  is  not  sufficient  to  take  it  out  of.  tha statute  of  frauds.    There  is  no 
cofiflict  between  the  cases.    Jt  is  conceded  in  all  the  casfs  that  part  perform- 
ance does  not  take  a  contract  out  of  the  statute'  of  frauds.    It  is  also  con- 
ceded in  all  the  cases  that  where  the  statute  is  relied  on  the  defendant  must 
restoie  what  he  has  received  under  the  contract.    The  cases  above  referred 
to  following  Berry  v.  Graddy  rest  on  the  idea  that  the  defendant  having  re- 
ceived the  consideiation  of  the  contract,  will  not  be  permitted  to  retain  what 
he  has  thus  received  when  he  repudiates  the  contract,  and  that  in  this  char- 
acter of  cases  the  contract  measure  of  the  consideration  which  the  defendant- 
has  received  is  the  only  measure  which  will  approximate  justice  between, 
the  parties.    Under  the  rule  of  stare  decisis  we  can  not  recede  from  the  doc- 
trine so  often  laid  down.    By  the  arrangement  the  girl  gave  up  her  home». 
her  father  and   her  mother.     The  father  and   mother  gave  up  their  child. 
Cline  secured  fur  himself  and  his  sick  wife  a  daughter  in*  the  home.    Moneys 
can  secure  the  services  of  strangers;  but  the  love  and  tender  ministrations, 
of  a  daughter  ore  not  to  be  bought  in  this^  way.     They  had  long  known  andi 
loved  the  girl.    Her  presence  in  their  home,  with  her  music,  joyousness  and' 
dutiful  attention,  tninsformed  it.    Who  can   measure  this  in  dollars  andi 
cents?    It  is  presumed  that  Cline  knew  what  it  was  worth  to  him.    He  had 
long  been  trying  to  get  the  girl's  parents  to  give  her  to  him.  and  when  he 
finally  secured  what  he  wanted,  we  know  of  no  adequate  standard  to  value* 
the  consideration  which  he  enjoyed  under   the  contract  except  that  he  him- 
self  fixed.     For  authorities   in   other  States  see  the  following:  Sutton  v. 
Hayden,  62  Mo.,  101;  Sharkey  v.    McDermott,  91   Mo.,   647;    Owens  v.  Mc- 
Nally,  118  Cal.,  450;  Brinton  v.  VanCott,  8  Utah,  480;  Quln   v.    Quin,  5   S. 
Dak.,  336;  Rhodes  v.  Rhodes,  3  Sandf.  Ch.,  N.  Y.,  279;    Pursell  v.  Stryker,. 
41   N.  Y.,  480;    Johnson   v.    Hubbell,    N.  J..   66   Am.    Dec,  778;  Wright  v. 
Wright.  99  Mich.,  170,  and  Kofka  v.  Rosicky,  41  Neb.,  328. 

We  do  not  mean  to  pass  on  the  merits  of  appellant's  claim;  we  only  holdc 
that  the  evidence  introduced  by  her  tended  to  sustain  her  claim  as  above- 
stated,  and  that  the  case  should  have  been  submitted  to  the  jury. 
Judgment  reversed  and  cause  remanded  for  a  ne«v  trial. 
Whole  court  sitting.  ^___^___ 

EVERS,  &c.  V.  CITY  OF  MAYFIELD. 

(Filed  March  8,  1905. ) 

City  ordinance  — Occupation  tax— Validity— Discrimination— A  city  or- 
dinance requiring  resident  attorneys  at  law,  physicians,  surgeons,  ooulista 
and  opticians  practicing  their  profession  in  the  city  to  pay  an  oocupatioik. 

vol.  27—31 
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tax  of  110  per  aDDum  \6  not  unrpasonable,  and  is  sot  Invalid,  becauae  no 
license  is  required  of  euoh  as  are  temporal ily  In  the  city  on  ^peciflo  pro- 
fessional business. 

J.  P.  Evers  for  appellant. 

W.  H.  Hester  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  board  of  council  of  the  city  of  Mayfield  enacted  an  ordinance  fixing 
the  license  tax  on  certain  occupations  in  the  city.  Section  84  of  the  ordi- 
nance is  in  these  words:  "For  each  attorney  at  law,  physician,  surgeon  or 
physician  and  surgeon,  oculist  and  opticians  or  oculist  or  optician  practicing 
their  profession  in  the  city  of  Mayfleld,  110,  provided  no  li^nse  shall  be  re- 
quired of  such  as  are  temporarily  In  the  city  on  Fpecific  professional  busi- 
ness, unless  they  advertise  their  professional  services,  or,  in  addition  to  the 
Bpeclflo   business,  solicit  additional  business,  in  \\hich  event  their  license 

shall  be  110/' 

Appellants,  who  are  attorneys  at  law,  repiding  inMayfleld,  refused  to  pay 
the  license  tax,  and  being  arrested,  were  fined  in  the  Mayfield  Police  Court. 
They  appealed  to  the  circuit  court,  and  in  that  court  the  following  agree- 
ment of  facts  was  filed : 

•'The  defendants.  J.  P.  Evers,  Pete  Seay  and  L.  P.  Palmer,  having  been 
charged  by  plaintiff's  warrant  with  the  offense  of  'practicing  law  In  the 
city  of  Mayfield  without  a  special  license  so  to  do,'  and  having  l>een  found 
guilty,  as  charged,  bring  the  case  to  this  court  upon  an  appeal  for  the  sole 
purpose  of  testing  the  validity  and  legality  of  the  ordinance  under  which 
they  were  tried  and  fined,  and  this  appeal  is  submitted  by  the  parties  under 
the  following  agreed  state  of  facts: 

"1st.  That  the  city  of  Mayfield,  Ky.,  is  a  city  of  the  fourth  class,  and 
that  on  the  6th  day  of  August,  1901,  it  passed  an  ordlnanoe,  entitled  'An 
ordinance  fixing  the  price  of  license  on  certain  occupations,  businesses  and 
professions  in  the  city  of  Mayfield,  Ky.,  and  providing  for  the  expenditure 
of  the  money  arising  therefrom.'  A  printed  copy  of  said  ordinance  is  to  be 
furnished  the  court  upon  this  trial. 

••2d.  That  the  yea  abd  nay  vote  thereon  was  duly  taken  and  entered  at 
the  time  upon  the  journal  of  the  council  proceedtngs  as  required  by  charters 
of  the  fourth  class  cities  of  this  State. 

"3d.  That  said  ordinance  was  duly  signed  by  the  city  clerk  and  signed 
and  approved  by  the  mayor  of  the  city,  as  provided  by  charter  of  the  city. 

••4th.  That  said  ordinance  was  published  in  the 'Daily  Mayfl»*ld  Messen- 
ger,' a  daily  paper  ciiculated  in  said  city,  in  manner  and  form  as  required 
by  the  city  charter. 

••5th.  These  defendants  being  licensed  attorneys  at  law  of  the  State  of 
Kentucky,  and  residents  of  and  having  their  law  ofiSces  In  said  city  of  May- 
field,  did  continue  and  engage  in  the  practice  of  law  in  said  city  without 
first  having  procured  and  caused  to  be  issued  to  them  a  license  as  is  required 
by  said  ordinance,  contrary  to  the  provisions  of  said  city  ordinance,  and 
that  other  attorneys  have  been  temporarily  in  the  city  on  specific  profes- 
•aional  business.". 
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The  circuit  court  held  the  ordlnanoe  Talld,  and  the  appeal  before  us  Is 
prosecuted  by  appellants  to  test  the  validity  of  the  ordinance.  It  Is  in- 
sisted that  the  ordinance  is  invalid  because  of  the  proviso  that  no  licenses 
vball  be  required  of  such  persons  as  are  temporarily  in  the  city  on  specific  pro- 
iessional  basiness.  It  is  contended  that  the  ordiniuica discriminates  against 
the  resident  professional  man  in  favor  of  the  nonresident;  that  there  are 
many  attorneys  and  physicians  who  live  out  of  the  city  and  practice  their 
profession  there,  and  yet  are  not  taxed;  and  that  the  ordinance  is  in  conflict 
with  section  8  of  the  Constitution',  forbidding  the  granting  of  exclusive 
privileges  except  in  consideration  of  public  services.  The  rule  is  that  a  city 
•ordinance  must  be  fair,  impartial,  general  and  reasonable.  If  it  discrim- 
inates unduly  against  the  nonresident  and  in  favor  of  the  resident,  it  is 
Toid.  (Simrallv.  Covington,  90  Ky.,  444.)  On  the  other  hand,  if  it  dis- 
oriminates  unduly  in  favor  of  the  nonresident  and  against  the  resident,  it  is 
equally  obnoxious.  The  powers  of  the  city  council  are  confined  to  the  city 
of  Mayflcld.  Their  power  to  tax  occupations  is  confined  to  occupations 
"* within  the  city."  (Kentucky  Statutes,  section  8490.)  If  a  physician 
living  in  Louisville  is  sent  for  to  perform  a  surgical  operation  in  Mayfield, 
•and  comes  there  on  that  business,  he  should  not  be  required  to  pay  the  occu- 
pation tax  in  Mayfield,  because  tbm,%  is  not  the  place  where  he  practices  his 
profession.  The  power  given  by  the  statute  to  tax  occupations  refers  to 
occupations  followed  in  the  city,  and  not  to  people  who  come  there  under 
specific  employment  to  attend  tc  a  special  matter.  A  tax  on  vehicles  using 
the  streets  has  been  held  to  refer  to  a  vehicle  which  uses  them  continuously, 
and  not  to  a  nonresident  driving  through  the  city.  (Bennett  v.  Birming- 
ham, 81  Pa.  St.,  16. )  The  by-laws  of  a  city  are  intended  to  govern  the  peo^^ 
pie  of  the  city,  and  it  is  doubtful  if  an  occupation  tax  may  be  imposed  on 
•an  attorney  who  does  not  reside,  or  keep  an  office,  or  ordinarily  pursue  his 
avocation  within  the  oorporate  limits.  (McQuillin  on  Municipal  Ordi- 
nances, section  438.)  In  Bean  v.  Middlesborough,  SS  Ky.  Law  Rep.,  416,  we 
lield  an  ordinance  valid  which  taxed  hucksters,  but  did  not  apply  to  persons 
living  in  the  country  and  selling  their  own  products.  In  21  Am.  &  Eng. 
Ency.  of  Law,  811,  the  rule  is  thus  stated:  *'A8  a  general  rule  the  perform- 
•ance  of  a  single  act,  or  even  a  number  of  isolated  acts,  pertaining  to  a  par- 
ticular business,  will  not  be  considered  as  engaging  in  or  carrying  on  such 
4)usines8  within  the  meaning  of  a  law  Imposing  a  license  tax;  but  it  may 
t)e  so  considered  where  an  intent  to  engage  in  the  businesg  is  clearly  ap- 
parent. So  a  statute  imposing  a  tax  upon  persons  who  engage  in  a  certain 
l)U8ines8  for  hire  or  profit  does  not  warrant  the  collection  of  the  tax  from  a 
person  who  performs  ceitain  acts  pertaining  to  such  business  for  his  own 
l>eneflt  and  in  connection  with  his  regular  business.*' 

This  rule  was  approved  by  this  court  In  Hays  v.  Commonwealth,  107  Ky., 
4t66;  Joseph  v.  Randolph,  46  Am.  Rep.,  847;  Mona  County  v.  Flannlgan, 
180  Cal.,  105;  Davis  v.  Maoon,  87  Am.  R.,  60. 

The  ordinance  is  not  unreasonable.  The  object  of  the  statute  is  to  tax 
occupations  within  the  city.  It  would  be  a  great  hardship  if  lawyers  were 
required  to  pay  an  occupation  tax  in  every  town  to  which  they  might  be 
dialled  to  attend  to  some  specific  business  for  a  client.  To  illustrate:  The 
^salons  of  this  court  are  held  at  Frankfort,  but  it  would  not  perhaps  occur 
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to  Appellants  that  tbey  sboald  be  required  to  pay  an  occupation  tax  itk 
Frankfort  if  they  followed  one  of  their  cases  appealed'  to  this  court  and 
attended  to  it  here ;  or  that  a  city  ordinance  like  that  before  us  would  un-- 
dulydlveriminate  against  the  resident  attorneys  because  it  exempted  them 
in  so  doing  from  its  operation. 

Some  gnestion  is  made  in  the  brief  about  a  taxed  attorney's  fee,  but  thUl- 
matter  is  not  presented  by  the  record. 

Judgment  affirmed. 


HAKDWICK  ▼.  FRANKLIN. 
(Filed  March  8.  1905.) 

1.  Roads  and  passways— Falling  of  bridge— Injury  to  traveler^Liabilitj- 
of  builder— Where  |76  was  appropriated  by  the  fiscal  court  for  the  buildlng- 
of  a  bridge  on  a  public  road  and  a  special  commissioner  appointed  to  let  out. 
the  contract  and  superintend  its  construction,  such  commissioner  is  not 
liable  in  an  action  for  damages  to  one  who  was  injured  by  the  falling  or 
fuch  bridge  by  reason  of  its  defective  construction,  the  provision  of  section* 
4820,  Kentucky  Statutes,  referring  to  his  bond  and  his  liability,  must  he- 
held  to  proteot  the  county  and  not  to  include  causes  of  action  by  peraont. 
damaged. 

8.  Counties— Sovereignty—The  rule  in  Kentucky  is  that  as  a  county  la- 
but  an  integral  part  of  the  State,  and  the  fiscal  court  is  a  part  of  the.ma- 
ohinery  of  the  State  government,  no  action  lies  against  the  oounty  or  tha 
fiscal  court,  or  the  judge  or  justices  compnging  it,  for  injuries  done  to  a^ 
traveler  by  the  falling  of  a  bridge  coustituting  part  of  a  highway  and  under- 
the  control  of  the  court,  although  guilty  of  gross  negligence  in  failing  to  re^ 
pair  it. 

Gordon,  Gordon  &  Cox  for  appellant. 

Ruby  Laffoon  and  Lee  Gibson  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant   Hardwick,  while  driving  over  a  bridge  on  one  of  the  publio- 
roads  of  Hopkins  county,  was  injured  by  the  bridge  falling,  as  he  alleged, 
by  reason  of  the  gross  negligence  of  appellee   Franklin,  while  acting  as- 
special  commissioner  of   the  fiscal  court  in  failing  to  make  the  bridge  rea- 
sonably safe  and  leaving  ic  in  a  defective  condition.    He  filed  this  suit  to> 
recover  of  Franklin  for  the  injury.    The  defendant  filed  an  answer,  travers- 
ing the  allegations  of  the  petition  and  afterwards  filed  a  general  demurrer- 
to  the  petition,  which  was  sustained  by  the  court,  and  the  plaintiff  declin- 
ing to  plead  further,  his  petition  was  dismissed,  and  he  appeals. 

The  orders  of  the  fiscal  court,  a  copy  of  which  was  filed  with  the  petition,. 

are  as  follows : 

* 'Hopkins  County  Fiscal  Court, 

* 'April  6,  Regular  Term.  1900. 
"Hon.  John  G.  B.  Hall,  P.  J. : 

"Ordered,  that  the  sum  of  175  be,  and  the  same  is  hereby,  appropriated  for* 

the  purpose  of  building  a  bridge  over  Lick  oreek,  on  Madlsonville  anA 

Charlestown  road,  and  J.  R.  Franklin  appointed  commissioner,  same  pay-^ 

able  out  of  the  county  levy  for  the  year  1900. 

"JOHN  G.  B.  HALL.  Judge." 
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"Hopkins  County  Flgcal  Court, 

''Regular  Term,  October  19,  1900. 
"'Hon.  John  G.  B.  Hall,  P.  J. : 

'*J.  B.  Franklin  made  written  report  as  oommiseioner  to  build  a  bridge 

^Ter  Lick  creek,   on     Madisonville    and   Cbarlestown   road,   near  T.    G. 

Obapers,  showing  that  said  work  had  been  done  by  £.  Williams  at  a  cost 

^t  |40,  that  being  $86  less  than  the  amount  appropriated  for  said  purpose  at 

the  last  April  term  of  this  court,  leaving  the  said  balance  in  the  hands  of 

4»be  sheriff  unexpended. 

"Ordered,  that  court  adjourn. 

"JOHN  G.  B.  HALL,  Judge." 

It  will  be  observed  that  by  these  orders  the  fiscal  court  appropriated  176 
Tor  the  building  of  the  bridge,  and  appointed  Franklin  commissioner  to  exe- 
cute the  order;  that  at  the  next  term  he  reported  that  the  work  had  been 
<done  by  £.  Williams  at  the  cost  of  $40,  leaving  $85  of  the  appropriation  un- 
•expended.  It  will  thus  be  seen  that  Franklin  was  commissioner  to  let  out  the 
work  and  accept  it  after  it  had  been  done  by  Williams.  Section  4890,  Ken- 
tucky Statutes,  relating  to  the  appointment  of  commissioners  by  the  fiscal 
•oonrt,  is  as  f611ows:  "The:fisoal  coof  t  may  appoint  a  special  commissioner  to 
•let  out  and  superintend  the  constraction  or  repairing  of  any  bridge  or  bridges, 
4Mid  fix  his  compensation  therefor:  Provided,  however.  That  the  supervisor, 
«ball  not  be  liable  for  any  defects  or  failure  in  regard  to  such  bridge;  but 
•the  special  commissioner  shall  be  liable  therefor,  and  the  court  shall  re- 
squire  htm  to  give  bond,  with  surety." 

It  is  insisted  for  appellant  that  by  the  statute  the  commissioner  is  liable 
tor  any  defect  or  failure  in  regard  to  the  bridge  which  he  is  authorized  by 
the  fiscal  court  to  let  out  and  superintend  the  construction  of.  The  rule  in 
Kentucky  is  that  as  a  county  is  but  an  integral  part  of  the  State,  and  the 
llscal  court  is  part  of  the  machinery  of  the  State  government,  no  action  lies 
-against  the  county  or  the  fiscal  court,  or  the  judge  or  justices  composing  it, 
€or  injuries  done  to  a  traveler  by  the  falling  of  a  bridge  constituting  part  of 
«  public  highway  and  under  the  control  of  the  fiscal  court,  although  they 
were  guilty  of  gross  negligence  ip  failing  to  repair  it  or  notify  travelers  of 
Its  condition.  (Wheatly  v.  Mercer,  72  Ky.,  704;  Downing  v.  Mason  County, 
^  Ky.,  208;  Hit*  v.  Whitley  County  Court,  91  Ky.,  168.) 

Following  this  i^ule,  it  was  held  in  Coleman  v.  Baker,  111  Ky.,  181,  that 
the  county  supervisor  was  not  liable  on  his  bond  to  a  traveler  on  the  high* 
^ay  who  was  injured  by  reason  of  a  defective  county  bridge.  Section  4814, 
Kentucky  Statutes,  relating  to  supervisors,  contains  language  as  broad  aa 
4KCtlon  4890.  above  quoted,  relating  to  commissioners.  In  Moss  v.  Hewlett, 
lis  Ky.,  121,  the  same  rule  was  followed  in  the  case  of  a  contractor  where  a 
^traveler  was  injured  by  the  falling  of  a  county  bridge.  The  case  before  ua 
•can  not  be  distinguished  from  those  above  cited. 

The  commissioner  here  spent  140  and  received  for  his  services  an  allowance 
proportionate  thereto,  and  yet  it  is  sought  to  make  him  liable  for  15,000  for 
•a^ppellant's  injuries.  If  such  were  the  law  good  men  could  not  afford  to  fill 
4iaoh  positions.  No  such  responsibility  rests  on  the  road  overseer,  and  It 
^Ing  the  legislative  policy  not  to  make  the  county  ofiScials  responsible  to 
travelers  on  the  highway  for  defects  therein,  the  last  clause  of  section  4820, 
Kentucky  Statutes,  referring  to  the  bond  of  the  commissioner,  and  his  lia 
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bility  must  be  held  to  be  Intended  to  proteiDt  the  oounty  and  not  to  Include 
oaases  of  action  eucb  as  that  aued  for. 
Judgment  affirmed. 


COMMONWEALTH,  &c.  t.  GINN  &  CO..  &o. 

(Filed  March  9,  1906. ) 

1.  School  books— Pabllsherfl— Discrimination  in  sale— Execution  of  bond 
—Authority  to  accept— Action  on  bond— Presumptlona— Seotlon  448,  Ken- 
tucky Statutes,  provides  that  "where  an  act  is  required  to  be  done  by  three 
or  more,  when  done  by  a  majority  of  them  it  will  be  deemed  the  act  of 
all."  Section  4541  provides  "that  the  secretary  of  state,  with  the  assent  of 
the  governor,  may  appoint  an  assistant  secretary,  who,  in  case  of  absence 
or  indisposition  of  the  principal,  may  do  the  buEiness  of  the  office  in  big. 
name."  By  section  4377  "the  superintendent  of  public  instruction,  together 
with  the  secretary  of  state  and  the  attorney  general,  shall  constitute  the 
State  Board  of  Education,"  of  which  board,  by  section  4879,  the  superin- 
tendent is  made  chairman.  Section  4424  requires  "the  publishers  of  school 
books  to  execute  before  the  ex-offlcio  members  of  the  State  Board  of  Educa- 
tion the  bond  therein  required."  In  an  action  by  the  Commonwealth  o& 
the  bond  of  api)el]ees,  Ginn  &  Co.,  school  book  publishers,  to  recover  the 
penalty  for  its  breach,  which  was  filed  with  and  approved  and  accepted  by 
the  superintendent  of  public  instruction  and  assistant  secretary  of  stated 
the  presumption  that  at  the  time  of  such  approval  the  secretary  of  state  wa» 
absent  or  indisposed  is  not  oveicome  by  the  filing  of  an  answer  by  the  ap-^ 
pellees,  Ginn  &  Co.,  that  "the  bond  was  approved  on  October  20,  1896,  not 
later  than  9:80  o'clock,  a.  m.,  in  the  city  of  Frankfort,  and  that  the  secre- 
tary of  state  left  said  city'bn  that  day  at  9:60  o'clock,  a.  m.,  for  a  tem- 
porary purpose  only,  vi?:.,  to  make  si)eecheB  in  a  political  campaign,  and 
would  certainly  return  in  a  few  days,  and  there  was  no  occasion  in  passing 
immediately  on  the  acceptance  of  the  bond;  that  the  schools  throughout  the 
State  foi  that  year  had  begun,  and  the  books  for  that  year  had  been  adopted 
and  were  being  used  at  that  time,"  the  pleading  must  be  teken  against  the 
pleader,  and  it  must  be  presumed,  from  the  facts  stated,  that  the  secretary 
of  state  was  not  at  his  office  when  the  bond  was  accepted,  but  was  prepar- 
ing to  leave  Frankfort,  and  had  absented  himself  from  his  office  with  the 
purpose  of  not  returning  for  a  few  days,  and  a  demurrer  to  this  plea  should 
have  been  sustained. 

W.  I.  Williams,  W.  G.  Welch,  L.  L.  Walker  and  J.  H.  MoMurtry  for  ajK 
pel  Ian  ts. 

Beckner  &  Jouett  and  J.  H.  Hazelrigg  for  appellees. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  the  former  appeal  of  this  case  (Commonwealth  v.  Ginn  &  Co.,  28  Ey,. 
Law  Rep.,  621)  it  was  held  that  the  plaintiffs  could  maintain  an  action  te 
recover  the  entire  flO.OOO  stipulated  as  liquidated  damages  if  there  had  been 
a  breach  of  the  bond.  The  case  was  here  on  a  demurrer  to  the  petition, 
and,  among  other  things,  it  was  insisted  for  the  appellees  that  the  record 
failed  to  show  that  the  bond  had  been  accepted.  In  answer  to  this  obje<K 
ion  the  court  said : 
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''Another  question  presented  in  the  argament  is  the  bond,  a  copy  of 
ifhicb  is  filed  with  the  petition,  shows  that  it  was  'examined  and  approved 
In  accordanoe  with  section  69,  Common  School  Law,  October  20,  1896. 
(Signed)  W.  J.  Davidson,  Superintendent  of  Public  Instruction.  £.  D. 
Gufly,  Assistant  Secretary  of  State.'  By  section  4877  of  Kentucky  Stat- 
utes, the  superintendent  of  public  instruction,  together  with  the  secretary 
of  state  and  attorney  general,  shall  constitute  the  'State  Board  of  Educa- 
tion,' and  by  section  4879  the  superintendent  is  made  its  chairman,  with 
power  to  call  meetings  of  the  board,  of  which  all  the  members  shall  have 
timely  notice  in  writing.  It  appears  that  but  two  members  acted,  if  the 
assistant  secretary  of  state  was  auth(^ized  to  act  as  a  member  of  it. 

"Under  section  448  of  Kentucky  Statutes,  where  an  act  is  required  to  be 
done  by  three  or  more,  when  done  by  a  majority  of  them  it  will  be  deemed 
the  act  of  all. 

"Section  4541,  Kentucky  Statutes,  provides:  'The  secretary  of  state,  with 
the  assent  of  the  governor,  may  appoint  an  assistant  secretary,  who.  in  case 
of  absence  or  indispoftition  of  the  principal,  may  do  the  business  of  his  office 
in  his  name,  and  the  secretary  shall  be  responsible  for  the  acts  of  such 
assistant,  who,  before  he  acts  under  such  appointment,  must  t<ake  the  oath 
prescribed  by  the  Constitution. ' 

"Thus  it  will  be  seen  any  official  duty  required  of  the  secretary  of  state 
may  be  performed  by  his  assistant  in  the  absence  or  indisposition  of  the 
principal.  It  must  be  presumed  when  the  assistant  secretary  of  state,  who 
acts  under  oath,  affects  to  officiate  in  his  official  capacity  that  his  principal 
is  either  absent  or  indisposed.  Of  course  it  is  permissible  to  rebut  such 
presumption  upon  proper  allegation  and  proof.  It  being  alleged  in  the 
petition  and  amended  petition  that  the  bond  sued  on  was  accepted  and  ap- 
proved by  the  State  Board  of  Education,  that  averment  will  be  held  suffi- 
cient; and  that  it  was  not  so  approved,  or  that  the  secretary  of  state  waa 
present  or  not  indisposed,  or  that  the  board  had  not  notice  in  writing, 
signed  by  the  chairman,  are  all  matters  of  defense,  and  can  not  be  consid- 
ered upon  demurrer  to  the  petition. ' ' 

On  the  return  of  the  caf^e  to  the  circuit  court  the  defendants  filed  an  an- 
swer, denying  that  the  bond  was  accepted  or  approved  by  the  State  Board  of 
Education,  and  being  required  by  the  court  to  make  certain  averments  in 
the  answer  more  specific,  they  filed  the  following  amended  answer:  "De- 
fendants, Reid,  Beauchamp  and  Price,  for  amendment  to  their  answer  say 
that  the  x>Aper  sued  on  as  a  bond  herein  was  presented  to  the  superintendent 
of  public  instruction  at  an  early  hour  on  the  morning  of  October  20,  1896,  at 
his  office  in  ttie  oapitol  building,  at  Frankfort,  Ky.,  and  not  later  than  9:80 
o'clock  a.  m.,  of  said  day;  that  the  secretary  of  state  had  been  in  said 
Frankfort  the  night  before  and  left  Frankfort  for  Louisville,. as  defendants 
believe  and  state,  at  9:60  o'clock  a.  m.,  on  the  same  day  for  a  temporary 
purpose  only,  to  wit,  to  make  speeches  in  a  political  campaign,  and  would 
certainly  return  within  a  few  days,  as  the  election  was  then  near  at  hand; 
that  there  was  no  occasion  for  passing  immediately  on  the  acceptance  of 
said  bond;  that  the  common  Rchools  throughout  the  State  had  been  begun, 
and  the  books  for  that  year  had  been  adopted,  and  were  being  used  at  that 
time.    And  having  amended,  defendants  pray  as  before." 
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The  plaintiffs  demurred  to  the  anewer  as  thus  amended,  and  their  de- 
murrer being  oTerruled,  stood  by  their  demurrer,  and  their  petition  having 
been  dismissed,  they  appeal. 

Section  4434,  Kentucky  Statutes,  requires  the  publisher  of  school  books  to 
^'execute  before  the  ex-oflScio  members  of  the  State  Board  of  Education  the 
bond  herein  required.'*  It  was  held  on  the  former  appeal  that  the  assistant 
secretary  of  stnte  could  act  in  the  place  of  the  secretary  of  state  in  taking 
the  bond  in  the  absence  or  indisposition  of  the  secretary.  It  was  also  held 
then  that  the  act  of  any  two  of  the  board  must  be  deemed  the  act  of  all  three 
«B  a  majority  of  them  were  authorized  to  act.  The  bond  was  approved  by 
W.  J.  Davidson,  the  superintendent  of  ipubllc  instruction,  and  £.  D.  Guffy, 
the  assistant  secretary  of  state,  which  was  sufGcient  in  case  of  the  absence 
or  indisposition  of  the  secretary  of  state.  So  the  question  on  the  appeal  is, 
do  the  facts  stated  in  the  amended  answer  show  that  the  secretary  of  state 
was  not  absent  at  the  time  the  bond  was  accepted?  It  will  be  observed  that 
it  is.  alleged  in  the  amended  answer  that  the  bond  was  accepted  not  later 
than  9:80  a.  m.,  and  that  the  secretary  of  state  left  Frankfort  at  9:60  a.  m. 
tor  the  purpose  of  being  away  a  few  days  on  a  stumping  tour,  and  that 
there  was  no  occasion  for  passing  immediately  on  the  acceptance  of  the 
bond  as  the  schools  had  then  begun,  and  the  books  for  that  year  had  been 
adopted. 

The  pleading  must  be  taken  against  the  pleader,  and  it  must  be  presumed 
from  the  facts  stated  that  the  secretary  of  state  was  not  at  his  office  when 
the  bond  was  accepted,  but  that  he  was  preparing  to  leave  Frankfort,  and 
had  absented  himself  from  his  office  with  the  purpose  of  not  returning  for  a 
few  days.  We  must  give  some  force  to  the  word  "indisposition,*'  as  well  as 
to  the  word  "absence,"  in  the  statute.  Its  meaning  is  that  when  the  secre- 
tary of  state  is  not  on  hand  to  carry  on  the  business  of  the  office,  it  may  he 
transacted  by  the  assistant  secretary.  In  other  words.  It  was  not  intended 
that  the  business  of  the  office  should  stop  when  the  secretary  was  sick,  at 
liome,  or  absent  for  other  reasons.  While  a  mere  phyFical  absence  will  not 
«lone  Ite  sufficient  in  a  matter  not  requiring  immediate  attention,  when  he 
left  the  office  in  charge  of  the  assistant  secretary,  with  the  intention  of 
absenting  himself  from  the  seat  of  government  on  a  stumping  tour,  the  in- 
terests of  the  Commonwealth  required  that  the  business  of  the  office  should 
«o  on.  Qinn  &  Go.  had  a  right  to  present  their  bond.  They  had  a  right  to 
ask  that  it  should  be  either  accepted  or  rejected,  so  that  if  rejected  they 
might  tender  a  l>etter  bond.  We  do  not  well  perceive  what  business  the 
■agslRtant  secretary  could  carry  on  in  the  absence  of  hU  principal  if  he  could 
not  accept  or  reject  a  bond.  While  no  doubt  in  such  cases  the  matter  might 
liave  waited  for  the  return  of  the  secretary,  still  they  were  entitled  to  have 
their  bond  passed  on  then.  The  purpose  of  the  statute  would  be  entirely 
defeated  if  everything  that  could  be  put  off  must  be  postponed  until  the 
xeturn  of  the  secretary,  in  case  of  his  absence  from  his  office.  This  would  not 
only  prevent  the  prompt  transaction  of  The  business  of  the  office,  but  it 
would  often  cause  an  accumulation  of  business  ^hich  would  seriously  im- 
pair its  efficiency. 

The  case  of  Watkius  v.  Muoney,  24  Ky.  Law  Rep.,  1469,  Is  relied  on  for 
4ippellees.    But  that  case  was  a  controversy  between  an  appointee  of  the 
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mayor  and  an  appointee  of  the  president  of  the  board  of  aldermen,  the  latter 
appointment  having  been  made  dnring  the  temporary  absence  of  the  mayor 
trom  the  city,  although  the  mayor  had  previously  made  an  appointment  to 
^11  the  vaoanoy.  A  special  meeting  of  the  board  of  aldermen  was  called- 
when  the  mayor  had  oome  to  Frankfort  to  appear  before  a  legislative  com- 
mittee, and  it  was  a  transparent  effort  to  subvert  the  policy  of  the  mayor 
by  running  that  matter  through  in  hla  absence.  Such  a  manqeuver  was  not 
^contemplated  by  the  statute,  and  it  was  properly  said  in  that  case  that  until 
the  legislature  has  spoken  more  definitely,  the  court  must  determine  each 
•case  largely  upon  the  particular  facts  presented. 

In  this  case  there  is  no  conflici:  between  the  action  of  the  secretary  and 
the  assistant.  All  parties  acquiesced  in  the  regularity  of  the  action  of  the 
assistant  secretary.  Ginn  &  Go.  went  on  with  their  contract,  and  the  State 
proceeded  upon  the  idea  that  the  bond  was  accepted.  There  is  no  evidence 
of  bad  faith,  or  of  a  purpose  of  any  one  to  take  advant-age  of  the  temporary 
absence  of  the  secretary  to  do  something  that  he  would  not  otherwise  have 
done,  or  to  reverse  any  action  he  had  taken ;  but  the  business  of  the  office 
was  simply  transacted  in  its  proper  order  as  it  was  presented.  The  rule 
laid  down  in  Watkitrs  v.  Mooney  has  no  a^iplication  to  such  facts  as  are  here 
shown.  To  so  apply  it  would  be  to  defeat  the  purpose  of  the  statute,  for, 
in  that  event,  the  assistant  secretary  could  never  know  when  he  could  act 
In  the  absence  of  his  principal,  and  all  the  business  done  by  him,  though 
transacted  in  good  faith  and  acquiesced  in  by  all  parties,  might  years  after- 
wards be  held  void  to  the  great  detriment  of  innocent  persons.  This  would 
make  the  statute  Intended  to  protect  the  public  service  a  public  injury. 
The  principles  upon  which  that  decision  rests  are  not  to  be  extended  to 
<iases  like  this. 

Judgment  reversed  and  cause  remanded,  with  directions  to  sustain  the 
demurrer  to  the  fourth  amended  answer  and  for  further  proceedings  con- 
sistent herewith. 


VINCENT,  &c.  V.  BL ANTON,  Sr.,  &c. 

(Filed  March  9,  1905— Not  to  be  reported.) 

1.  Lands— Ad  verse  possession— Infants— In  this  action  the  evidence  exam- 
ined and  held  that  appellee*8  claim  of  adverse  possession  will  not  avail  him, 
as  he  was  not  in  the  actual  x>osses8ion  of  the  land,  and  had  he  been,  appel- 
lants were  infants,  against  whom  the  statute  did  not  run.  Moreover,  it 
appears  that  before  he  purchased  the  land  from  Vincent  he  knew  of  the 
suitable  claim  of  appellants,  and  was,  therefore,  not  an  innocent  purchaser. 
.  9.  Surveys — Conflict  of— Where  the  two  surveys  have  a  corner  and  division 
line  in  common  it  Is  impossible  that  Morris,  appellee's  vendor,  could  have 
owned  any  land  between  the  two  surveys.  If  there  was  a  conflict  in  the  sur- 
veys the  elder  title  would  prevail,  and  appellee  failed  to  show  the  Morris 
deed  to  be  the  elder,  and  relying  upon  it  his  case  must  fail. 

J.  S.  Wortham,  Milton  Clark  and  Wortham  &  Clark  for  appellants. 

J.  S.  Lay  for  appellees. 

Appeal  from  Edmonson  Circuit  Court. 


490  VINOEMI,  AC.  T.  BliANTON,  SB.,  AO. 

OpiDioD  of  the  court  by  Judge  NunUi 

In  the  year  1866  one  S.  D.  Yinoent  purcbaped  a  tract  of  land  contninlnir 
240  acres,  known  as  tbe  Slice  surTey,  wbicb  was  soutb  of  and  adjoined  a 
tract  known  as  tbe  MueUiine  surrey.  8.  D.  Vincent  was  tbe  guardian  of 
M.  H.  and  J.  B.  Mlnton.  In  tbe  year  1877  he  couTeyed  to  tbe  elder  of  bia 
wards,  M.  H.  Mlnton,  se^nty  acres  of  thi«.  land  off  tbe  north  end.  which 
adjoined  tbe  Mustaine  survey,  in  satisfaction  of  what  be  owed  him  as  guar- 
dian. Soon  after  this  M.  H.  Mlnton  conveyed  thirty-five  acres  of  tbia 
seventy  to  G.  W.  Blanton,  a  son  of  tbe  appeilee,  who  conveyed  it«  a  short 
time  thereafter,  to  bis  father,  the  appellee.  M.  H.  Mlnton  sold  the  balance 
of  this  seventy  acres,  the  west  end  of  it.  to  one  Wood  Vincent,  the  father  of 
appellants,  and  gave  him  a  bond  for  title.  Wood  Vincent  built  a  cabin  on 
it  and  live  there  a  few  years,  when  he  died.  Soon  after  this  bis  widow 
married  again,  and  took  these  children,  who  were  then  small  and  of  tender 
yearE,  away  from  tbe  county. 

Some  time  in  the  early  eighties  S.  D.  Vincent  sold  the  balance  of  this 
840-acre  survey  to  Bube  Vincent,  and  took  notes  for  the  purchase  price. 
Afterward  his  second  ward  became  the  owner  of  these  notes,  in  satisfaction 
of  S.  D.  Vincent's  indebtedness  to  him,  and  instituted  an  action  to  enforce 
tbe  lien  on  tbe  land  for  tbe  payment  of  them.  The  land  was  sold  under 
this  judgment  on  October  6,  1884,  and  was  bid  in  by  D.  W.  Webb  for  J.  H. 
Vincent,  to  whom  the  commissioner  made  tbe  conveyance.  Afterward  J. 
H.  Vincent  sold  the  same  to  tbe  appellee,  J.  W.  Blanton,  Sr.  It  appears 
that  tbe  boundary  given  in  the  deeds  from  tbe  commissioner  to  Vincent  and 
from  Vincent  to  the  appellee  covered  and  Included  tbe  whole  of  tbe  840  acres^ 
the  St  ice  survey. 

The  appellants  instituted  this  action  against  the  appellees  for  the  reooveiy 
of  tbe  thirty-five  acres,  the  balance  of  the  M.  H.  Minton  seventy-acre  tract. 
They  alleged  that  they  were  tbe  only  children  and  heirs  of  their  father. 
Wood  Vincent,  and  that  they  owned  it  under  the  bond  for  title,  above  re- 
ferred to,  which  bad  been  lost  by  their  mother.  They  also  alleged  that 
their  father  bad  paid  Minton  in  full  for  the  land,  and  they  made  M.  H. 
Minton  a  party  defendant  to  their  action.  He  answered,  and  in  effect  ad- 
mitted all  the  allegations  of  the  i)etition.  The  appellee,  Blanton.  answered,, 
and  denied  that  they  were  tbe  owners  of  the  land,  and  alleged  that  tbe  deed 
from  S.  D.  Vincent  to  M.  H.  Mlnton  had  never  been  recorded,  and  that 
when  be  purchased  the  land  be  was  ignorant  of  tbe  existence  thereof,  and 
also  ignorant  of  the  existence  of  the  title  bond,  if  any  there  was;  that  when 
be  purchased  be  bad  no  knowledge  or  information  that  tbe  appellants  were 
tbe  owners  of  or  bad  any  interest  in  this  land.  He  also  pleaded  tbe  fifteen 
years'  statute  In  bar  of  their  right  of  recovery,  and  he  further  alleged  that 
one  Mason  Morris  was  tbe  owner  of  this  piece  of  land  claimed  by  tbe  appel- 
lants, and  that  be,  in  the  year  1898,  purchased  it  and  received  a  conveyance 
from  Morris  therefor.  Appellants  controverted  tbe  affirmative  matter  in 
the  answer. 

It  appears  from  the  proof  in  the  record  that  the  appellee,  Blanton,  sold  an 
acre  of  the  land  in  controversy  to  the  school  district,  and  a  schoolbouse  was 
erected  thereon.  This  transaction  took  place  three  or  four  years  since.  Ap* 
pellee  also   sold  and  conveyed  six  or  seven  acres  of  this  land  to  one  T.  M. 
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Hlggfl,  who  enolosed  it  with  a  feooe  six  or  seTen   years  siDoe.    The  tmsteea 
of  this  school  district  and  HigKS  are  the  other  appellees  with  J.  W.  Blanton, 
Sr.    It  does  not  appear  that  appellee  Blanton  ever  at  any  time  had  actual 
possession  of  any  part  of  this  land,  bnt  that  It  has  been  wild  and  unen^ 
closed  land  all  the  time,  with  the  exceptions  stated.    Appellee  claims  actual 
and  adverse  possession  by  reason  of  .the  faot  that  he  was  living  upon  and  in 
possession  of  the  Stioe  survey  by  virtue  of  his  deed  from  J.  H.  Vincent. 
.  We  are  of  the  opinion  that  his  claim  of  adverse  possession  will  not  avail 
him,  as  he  did  not  have  the  actual  possession,  and  if  he  had  had,  these  ap- 
pellants were  infants,  against  ^ horn  the  statutes  did  not  run.    It  appears 
from  the  commissioner's  report  of  sale  of  the  land  made  In  the  case  of  J.  B. 
Minton  V.  Rube  Vincent,  above  referred  to,  that  the  commissioner.  In  mak^ 
Ing  the  sale,  expressly  reserved  from  sale  the  seventy  acres  which  had  been 
previously  conveyed   to  M.  H.  Minton,  and   this  reservation  was  expressly 
stated  in  his  written  report  filed  In  that  action.    It  is  evident  that  the  com- 
missioner made  a  mistake  in  drafting  the  deed  to  J.  H.  Vincent  by  includ- 
ing the  boundary  of  the  whole  of  the  240  acres  which  included  the  seventy, 
J.  H.  Vincent  testified  that  he  knew  of  the  sale  of  the  seventy  acres  to  M. 
H.  Minton,  and  that  he  purchased  only  the  survey  excluding  that.    It  was. 
also  in  proof  that  J.  H.  Vincent  Informed  appellee  Blanton  of  this  fact  at 
the  time  he  conveyed  the  land  to  him.     It  was  also  shown  that  when  appel- 
lee Blanton  conveyed  to  the  school  trustees  this  one  acre,  that  he  proposed 
a  quit  claim  deed,  which  the  trustees  refused  to  accept.    He  then  consentedi 
to  make  a  deed  of  general  warranty,  and  stated  that  he  guessed  he  could 
■afely  do  it,  as  he  had  had   the  land  in  possession  long  enough  to  hold  it. 
against  the  heirs  of  Wood  Vincent,  If  they  ever  returned  and  claimed  It.    It. 
was  further  proven  that  appellee  made  a  trip  to  Grayson  county  and  made- 
inquiries  as  to  the  whereabouts  of  the  widow  and  children  of  Wood  Vincent, 
with  the  view  to  purchasing  it.    It  was  also  proven  that  he,  on  several  occa- 
sions, referred  to  this  land  as  belonging  to  the  heirs  of  Wood  Vincent. 

From  these  facts,  and  other  facts  and  circumstances  proven,  we  are  of  the< 
opinion  that  appellee,  at  and  before  the  time  he  purchased  this  land  from 
J.  H.  Vincent,  knew  of  the  equitable  claim  of  the  appellants,  and  he  waa 
not  an  Innocent  purchaser  thereof,  even  if  he  were  a  purchaser  at  al),  of  th& 
small  piece  claimed  by  the  appellants.  Wo  are  of  the  opinion  that  appellee* 
oan  not  sustain  his  claim  to  this  land  by  reason  of  his  deed  from  Morris, 
above  referred  to.  It  appears  from  the  proof  that  the  Stice  and  Mustaine- 
surveys  of  land  have  a  corner  and  division  line  in  common.  If  this  be  true, 
it  is  impossible  that  Morris  could  have  owned  any  land  between  these  two- 
surveys.  If  Morris'  boundary  entered  upon  the  Stice  survey,  it  shows  a 
conflict  between  the  surveys,  and  the  elder  title  would  prevail;  but  itde^ 
Tolved  upon  appellee,  as  he  introduced  the  Morris  deed  to  defeat  the  clain^ 
of  appellants,  to  show  that  the  Morris  title  was  the  elder.  This  he  failed 
to  do. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  tha 
oause  remanded  for  further  proceedings  consistent  herewith. 
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ADVANCE  THRESHER  CO.  v.  CURD. 

(Filed  March  9,  1905— Not  to  be  reported.) 

.  1.  Sales  of  personal  property— Notice  to  seller  of  defect— AppellaDt  can 
"bot  complain  that  notice  that  the  machine  sold  by  it  was  not  satisfactory 
Vas  not  given  in  accordance  with  the  stipulation  in  its  contract  of  sale 
Vhere  it  waived  its  right  and  acted  upon  the  notice  It  did  receive  and  sent 
an  expert  to  examine  the  machine. 

2.  Same— Contract— Warranty— The  verdict  and  judgment  by  which  appel- 
lee was  awarded  IfiOO  damages  upon  the  sale  to  him  of  a  thn^her  will  not 
he  disturbed  where,  though  the  evidence  was  conflicting,  it  showed  the  ma- 
chine to  be  almost  worthless  for  the  purpose  for  which  it  was  sold,  and  that 
by  reason  of  its  Inferiority  appellee  sustained  a  loss  in  attempting  to  operate 
It,  and  showed  that  appellant  warranted  it  to  thresh  8,000  bushels  a  day, 
^ut  that  it  was  almost  worthless. 

W.  W.  Stephenson  for  appellant. 

E.  H.  Gaither  for  appellee. 
•Appeal  from  Mercer  Circuit  Court. 
'Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  instituted  this  action  upon  two  notes  executed  by  the  ap- 
pellee as  a  part  of  the  purchase  price  of  a  separator  sold  to  appellee  June  6, 
1900. 

Appellee  answered,  admitting  the  execution  of  the  notes,  but  averred  that 
the  separator  he  received  from  the  appellant  was  worthless  for  the  purpose 
<of  threshing  wheat,  for  which  he  purchased  it;  that  at  the  time  be  pur- 
chased this  machinery  appellant,  by  its  agent,  stated  that  the  machine,  If 
properly  handled,  would  thresh  from  8,600  to  4,000  bushels  per  day;  that  he 
guaranteed  it  to  thresh  as  many  as  8.000  per  day,  and  that  upon  the  faith  of 
this  warranty  he  purchased  it,  and  gave  a  Garr-Scott  separator  as  part  pay, 
and  executed  three  notes  for  1179  each  as  a  balance  of  the  purchase  price. 
Appellant  filed  a  reply,  denying  the  warranty  alleged,  and  stated  that  a  cer- 
tain printed  contract,  which  It  filed  and  marked  **X,"  was  the  only  contract 
teade  with  reference  to  the  sale  and  purchase  of  this  separator,  and  that  the 
only  warranty  made  by  appellant  was  contained  in  this  writing,  without 
alleging  what  the  warranty  was. 

Appellee  filed  a  rejoinder,  denying  the  execution  of  this  written  contract 
^larked  '*X,"  and  alleged  that  by  false  representations  and  fraud  his  signa- 
ture was  obtained  thereto,  and  specified  the  false  representations  and  fraud. 
He  also  alleged  that  by  this  written  contract  the  appellant  warranted  and 
guaranteed  that  when  this  separator  was  properly  run  and  managed  it  could 
toot  be  excelled  by  any  separator  manufeictured,  of  th^  same  size,  In  sep- 
arating and  saving  from  the  straw  the  various  kinds  and  conditions  of 
grain.  He  alleged  that  he  properly  operated  and  managed  it,  but  stated 
that  It  did  not  excel,  or  even  equal,  other  separators  of  the  same  size,  and 
that  it,  in  fact,  was  worthless.  Appellant  controverted  these  allegations. 
A  trial  was  had  by  a  jury,  which  resulted  In  a  verdict  for  appellant  for  the 
amount  of  the  notes  and  interest  and  allowed  appellee  1600  in  damages,  and 
the  court  rendered  a  judgment  for  the  appellee  for  the  difference,  from 
which  judgment  appellant  appeals. 
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The  evldeDoe  was  oonflioting,  bat  that  of  appellee  conduced  to  show  that, 
appellant  did  warrant  the  machitie  ae  alleged,  and  that  it  was  almost, 
worthless  for  the  purpose  for  which  it  was  purchased,  and  that  by  reason  o^ 
the  inferiority  of  the  machine  appellee  suffered  great  loss  in  attempting  to. 
operate  it;  that  he  ne^er  could  thresh  more  than  1,000  bushels  per  day,  but 
that  ordinarily  only  from  800  to  400.  The  proof  showed  that  other  machinea. 
of  like  size  and  character  threshed  from  1,800  to  9,600;  that  the  old  Garr- 
Scott  machine,  which  he  exchanged  for  this  one,  ^as  shown  to  have  thi^shedt 
from  1,200  to  1,600  bushels  per  day  during  the  same  year  in  which  he  pur- 
.chased  the  biie  from  appellant.  Appellee  informed  appellant's  agent  at  the. 
time  he  made  the  trade  that  the  engine  he  owned  had  greater  power  than^ 
was  necessary  to  run  a  Garr-Scott  separator,  and  that  his  purpose  in  pur- 
chasing a  new  one  was  to  get  a  sepamtor  that  would  thresh  more  wheat.^ 
When  appellee  started  the  separator  it  failed  to  work  properly,  and  he  noti- 
fied appellant's  agent  at  once,  and  within  a  day  or  two  appellant  sent  an>. 
expert  to  adjust  and  repair  it.  The  expert  failed  to  make  it  work,  and  ap- 
pellee, with  appellant's  agents,  continued  to  tiy  to  make  it  work,  but  they 
could  not  do  so.  and  appellee  had  to  ceara  threshing  before  the  season  waa^ 
over,  as  he  was  losing  nionfy  every  day  he  ran  it. 

In  the  fall  of  the  year,  after  the  first  note  became  due,  appellant's  genera^ 
agent  for  the  State  visited  appellee  for  the  purpose  of  collecting  the  note,, 
and  aptiellee  refused  to. pay  it  because  the  machine  was  worthless.    ThlsL 
agent  then  informed  appellee  that  the  company  had  not  treated  him  right 
in  sending  him  that  machine;  that  It  was  made  to  be  used  In  Eastern  .terri-. 
tory,  where  the  straw  was  short,  and  that  it  was  not  suited  for  this  t*rritory- 
because  of  the  long  straw.    The  agent  then  agreed  with  appellt'e  that  he- 
would  take  back  the  feeder,  and  credit  his  notes  with  the  value  of  Ir.  and  it* 
he  would  pay  the  first  note,  the  one  then  due,  he  would  send  a  mini  there 
before  the  next  threshing  season  and  would  have  him  readjust  the  ninchina 
so  as  to  give  it  more  straw  room,  and   then    it  would  work  all  right ;  but 
that  if  it  did  not,  he  would  return  him  his  money,  pay  him  the  value  of  his. 
old  machine,  deliver  to  him  the  unpaid  notes,  and  take  back  the  machine. 
Under  this  agreement  appellee  soon  after  paid  the  first  note.    The  expert 
was  sent  before  the  next  season  opened,  and  worked  on  the  machine,  but  it 
would  not  perform  any  better  than  it  had  before,  and  during  that  season  h& 
was  able  to  thresh  only  his  own  crop  of  a  few  hundred  bushels.    Appellant 
then  attempted  to  repair  it  for  the  next  season,  but  failed  to  make  it  work. 
The  court  instructed  the  jury  in  effect  to  find  for  the  appellant  the  amount 
of  the  notes,  with  their  interest.     It  also  told  them   that  if  they  believed 
from  the  evidence  that  the  appellant  warranted  the  machine  as  alleged,  and 
that  it  failed  to  come  up  to  the  warranty,  or  approximately  so,  then  they 
should  find  for  the  appellee  in  damages  the  difference  between  the  value  of 
the  machine  as  warranted  and  what  it  proved  to  be  actually  worth.    The. 
instructions  were  as  favorable  to  appellant  as  it  could  have  reasonably- 
asked,  and  were  in  substance  the  same  as  those  it  offered. 

Appellant  complains  that  appellee  did  not  give  written  notice  by  regis-, 
tered  letter  to  it  at  Battle  Creek,  Mich.,  within  five  days  after  he  discovered 
the  machine  would  not  work  properly. 

In  the  oaae  of  E.  T.  Kenney  Co.  t.  Anderson,  &c.,  26  Ky.  Law  Rep.,  872,, 
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the  court  said:  '*The  purpose  of  this  stipulation  in  this  coDtrsct  of  w»r«> 
ranty  was  to  gi^e  the  seller  of  the  engine  an  opportunity  to  have  an  expert 
visit  it  and  repair  the  defects,  for  its  protection  and  benefit,  as  well  as  thai 
t>f  the  buyer.  The  notice  was  the  essential  thing,  and  It  appears  that  it  did 
^et  the  notice  and  act  upon  it  by  sending  its  expert  to  the  engine;  and  even 
If  appellant  had  the  right  to  demand  the  giving  of  the  notice  In  the  exact 
way  and  manner  as  prescribed  in  the  contract,  It  waived  its  right  thereto 
by  accepting  and  acting  upon  the  notice  it  did  receive."  (Frick  Co.  y.  Mor* 
«an  &  Co. ,  24  Ey.  Law  Rep. ,  887. ) 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  appellant  the 
Judgment  of  the  lower  court  Is  affirmed. 


BOBARDd  V.  BOBABDS. 
(Filed  March  8,  1905— Not  to  be  reported. ) 

1.  Lands— Verbal  agreement  to  convey— Pleading— Appellee  in  his  peti- 
tion alleged  that  appellant  agreed  to  convey  land  to  him  in  consideration  of 
Improvements  to  be  made  by  him  upon  it,  and  upon  her  failure  to  convey 
he  sought  to  recover  for  the  improvements  and  to  be  adjudged  a  lien  on  the 
land  to  secure  the  payment  of  same.  Upon  the  trial  she  denied  the  contract 
4IS  set  out  by  appellee,  alleging  a  different  one.  The  court  below  struck  from 
the  answer  all  the  allegations  except  the  traverse,  and  appellee  was  awarded 
Judgment  for  1900,  and  adjudged  a  lien  upon  the  whole  tract.  Held— It  ap- 
pearing from  the  petition  that  only  a  part  of  the  land  was  to  be  conveyed. 
It  was  error  to  adjudge  a  lien  upon  the  whole  tract,  and  under  the  rule  of 
pleading,  In  the  absence  of  any  specific  allegation  as  to  the  part  that  was  to 
be  conveyed.  It  must  be  concluded  that  only  the  part  occupied  by  the  im- 
provements was  to  be  conveyed,  and  It  was  upon  this  that  he  was  entitled 
to  a  Hen  for  improvements. 

2.  Same— Bight  of  homestead— Appellant  set  up  the  right  of  homestead 
In  the  land,  and  assuming  that  these  allegations  were  sufficient,  she  was 
not  entitled  to  it  against  appellee,  because  having  Improved  the  land  as  he 
"olaimed  upon  her  promise  to  convey,  she  can  not  defeat  his  Hen  for  the  en- 
hanced value  by  her  claim  of  homestead. 

S.  Same— Transfer  to  law  side  of  docket— The  court  did  not  err  in  refus- 
ing to  transfer  this  action  to  the  ordinary  side  of  the  docket.  The  whole 
•claim  being  an  equitable  one,  there  was  no  reason  to  separate  It  and  try  It 
t)efore  different  tribunals. 

Bawlins  &  Vorls  and  C.  B.  McDowell  for  appellant. 

Breckinridge  &  Breckinridge  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellee,  N.  F.  Bobards,  instituted  this  action  in  equity  in  the  Boyle 
"Circuit  Court  against  his  mother,  Mrs.  Belle  M.  Bobards,  alleging  In  sub- 
stance that  she  was  the  owner  and  in  possession  of  seventy  acres  of  land  in 
Boyle  county,  Kentucky ;  that  In  consideration  that  he  would  erect  a  dwell- 
ing house  and  stable  on,  and  build  a  fence  around,  a  part  of  her  land  she 
would  convey   it  to  him;  that  in   pursuance  of  this  verbal  agreement  he 
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«MOtckl  A  bouse,  flteble  and  fence  at  a  coati  to  him  of  $600;  that  under  and  In 
accordance  with  the  contract  between  him  and  bis  mother  she  placed  him 
In  poaseMion,  and  be  occupied  the  land  some  four  years;  thereafter  she 
vetook  possession,  and  refused  either  to  restore  it  or  to  convey  the  land  to 
him ;  wherefore,  he  prayed  a  judgment  for  the  sum  of  1600,  and  that  he  be 
-^f?en  a  lien  on  the  seventy-acre  tract  to  secure  the  payment  of  his  debt. 

Appellant  denied  the  contract  as  alleged  by  appellee,  and  then  afflrma- 
tively  stated  the  contract  between  her  and  her  son,  as  she  understood  it, 
differing  materially  from  that  stated  in  the  petition.  She  also  set  up  a  home- 
stead right  in  the  seventy  acres  as  against  the  claim  of  her  son,  and  alleged 
that  she  had  furnished  him  178.25  in  money  with  which  in  part  to  make  the 
improvements;  that  he  had  occupied  the  land  for  four  years  under  the  verbal 
contract,  and  its  use  was  reasonably  worth  140  per  year.  Upon  motion  the 
oourt  struck  from  the  answer  all  of  its  allegations,  except  the  traverse  of 
the  contract  as  alleged  by  appellee,  and  so  much  as  placed  in  issue  the  value 
of  the  improvements  made  by  him.  Appellant  then  moved  the  court  to 
transfer  the  case  to  the  common-law  side  of  the  docket  for  the  purpose  of  a 
trial  by  jury  as  to  whether  or  not  the  contract,  as  alleged  in  the  petition, 
was  mado,  and  the  value  of  the  improvements  of  appellee.  The  court  over- 
ruled the  motion  ns  to  the  first,  sustained  i6  aa^  to  tlie  second,  and  a  trial  of 
this  latter  issue  resulted  in  a  verdict  fixing  the  value  of  the  improvements 
«t  1200,  for  which  the  court  entered  judgment  awarding  appellee  a  lien  on 
the  seventy  acres  of  land,  of  which  appellant  is  now  complaining. 

Only  a  i)ortion  of  the  record  has  been  brought  up,  but  we  think  enough 
appears  to  show  that  the  case  should  be  reversed.  Appellee  in  his  petition 
alleged  that  his  mother  contracted,  in  consideration  of  his  making  the  im- 
provements mentioned,  to  convey  to  him  a  part  of  the  seventy -acre  tract, 
not  the  whole.  It  was,  therefore,  error  to  have  awarded  him  a  Hen  upon 
the  whole  tract.  In  the  absence  of  any  ppeciflc  allegation  as  to  what  part  of 
the  tract  she  agreed  to  convey  him,  under  the  rule  that  every  intendment  is 
taken  against  the  pleader,  we  roust  conclude  that  she  agreed  to  convey  him 
only  so  much  of  the  land  as  was  occupied  by  the  improvements,  and  it  was 
upon  this  that  he  was  entitled  to  a  lien  for  the  value  of  his  improvements. 

The  court  did  not  err  in  striking  out  so  much  of  the  answer  as  contains 
appellant's  construction  of  the  contract  between  her  and  her  son.  Appellee 
could  only  recover  under  the  contract  alleged  by  him.  This  having  been 
denied  by  appellant,  it  was  not  proper  for  her  to  allege  what  she  understood 
the  contract  to  be,  the  effect  of  this  being  only  to  plead  affirmatively  that 
which  the  traverse  had  pleaded  negatively.  (Burke  v.  Shannon,  19  Ky.  Law 
Hep.,  1170;  Simpson  v.  Carr  &  Parrlngton,  26  Ky.  Law  Bep.,  849.) 

Assuming  that  the  allegations  of  appellant  in  regard  to  her  claim  of 
homestead  were  sufficient,  we  do  not  think  she  was  entitled  to  it  as  against 
the  claim  of  appellee.  Having  Induced  him  to  improve  the  land,  and  then 
<as  he  contended)  violated  the  confatict  to  convey,  she  can  not  defeat  his 
Hen  for  the  enhanced  value  of  the  land  by  her  claim  of  homestead.  The 
oounterclaim  for  money  loaned  was  not  sufficiently  pleaded  to  entitle  appel- 
lant to  a  judgment  on  it.  A  counterclaim  must  contain  every  allegation 
necessary  to  constitute  an  original  cause  of  action  for  the  same  matter.  Ap- 
pellant was  not  entitled  to  recover  rent  during  the  four  years  appellee  occu- 
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pied  the  premises  under  the  verbal  oontmct  to  ocnvey.  (Taylor  v.  JohnsoD,. 
8  Ky.  Law  Bep.,  016;  Fox's  Heirs  v.  LoDffley,  1  ICar.,  888.) 

The  court  did  Dot  err  Id  refusing  to  transfer  the  oase  to  the  oommon-law 
docket  for  the  trial  of  the  question  of  contract  or  no  contract;  the  whole 
claim  is  an  equitable  one,  and  there  was  no  reason  for  its  being  separated 
and  tried  in  parts  in  different  tribunals.  Upon  the  return  of  the  ease  ap- 
pellee should  be  allowed  to  amend  his  petition,  and  set  up  what  part  of  the 
BCTenty  acres  was  embraced  in  the  verbal  contract,  and  appellant,  if  she 
desires,  to  amend  her  answer  as  to  the  counterclaim  for  money  loaned. 

For  the  reasons  indioalM  the  judgment  is-iyyetacd^er  prooeodtnge  oon* 
sistent  with  this  opinion. 


^l\e  l{^ei\tiicky  Ij^aW  K^porter 
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COURT  OF  APPEALS  OF  KENTUCKY, 


COMMONWEALTH    ▼.    LOUISVILLE   &  NASHVILLE  R.  B.  CO.,  &o. 

(Filed  March  »,  1905. ) 

1.  Kailroads— iDsnfficient  trafflo  faotlitlea— Power  of  courts  to  enforce— It 
U  shown  by  this  record  that  the  LouisTille  &  Nashville  B.  B.  Co.  owns  and 
operates  a  line  of  railroad  from  Louisville  to  Lexington,  a  part  of  which 
runs  through  Shelby  county,  from  Anchorage  to  Christiansburg,  a  distance 
of  27.60  miles,  one  of  the  most  prosperous,  fertile  and  thickly  settled  por- 
tions of  the  State;  only  19. 10  miles  of  this  distance  is  operated  for  local  publio 
trafHo,  the  remaining  S14  miles  being  entirely  without  such  accommodation; 
that  the  public  along  said  line  has  applied  to  said  company  for  such  local 
accommodation  for  its  traffic,  both  passenger  and  freight,  which  has  been 
refused,  and  that  the  railroad  commission  of  this  State,  upon  proper  appli- 
cation to  it,  has  directed  and  oidered  that  additinnal  facilities  be  afforded 
to  the  public,  which  have  also  been  refused  and  ignored  by  said  company. 
In  an  action  by  the  Commonwealih  of  Kentucky  v.  L.  &  N.  K.  B. 
Co.  to  compel  it  to  granc  such  additional  facilities,  Held— that  the  cifcizens 
of  Shelbyville  and  Cbiiscinnsburg,  and  thoee  of  the  communities  contiguous 
thereto,  are  entitled  to  better  facilities  for  the  transportation  of  passengers 
and  freight  between  the  places  named  than  have  been  afforded  them,  and  that 
the  powers  of  the  court  were  properly  invoked  in  their  behalf. 

d.  Leasing  road  to  another  company— Effect— The  fact  that  the  appellee, 
L.  &  N.  B.  B.  Co.,  has  made  a  contract  with  the  C.  &  O.  B.  B.  Co.,  leasing 
its  road  to  said  company  under  certain  restrictions  and  privileges  as  to  run- 
ning of  trains  over  that  part  of  the  line  in  controversy,  does  not  relieve  it 
from  affording  the  facilities  necessary  for  the  needs  of  the  publio. 

8.  Daily  trains— The  fact  that  the  C.  &  O.  B.  B.  Co.,  as  lessee  of  the  L. 
&  N.  B.  B.,  runs  a  train  daily  over  said  line  of  railroad,  does  not  meet  the 
requirements  of  the  law  and  of  the  public,  when  such  trains  do  not  stop  at 
the  way  stations  or  afford  local  accommodations.  It  is  to  accommodate  the 
entire  public  that  both  through  and  local  trains  are  operated  by  railroad 
companieH. 

4.  Public  duties— Jurisdiction  of  courts— Bailroads  are  creatures  of  the 
law,  invested  with  certain  powers,  to  promote  the  publio  interest,  for  which 
reason  they  may  be  required  to  conduct  their  affairs  in  furtherance  of  the 
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public  objects  of  their  creation,  and  It  Is  because  of  this  pabllc  character 
that  courts  assume  jurisdiction  to  enforce  the  public  duties  requlred'of  them. 
6.  Escaping  pabllc  duty— A  railroad  company  can  not  be  permitted  to 
escape  the  performance  of  any  duty  or  obligation  imposed  by  Its  charter 
or  by  the  general  laws  of  the  State  by  transferring  its  road,  or  any  part 
thereof,  to  a  lessee,  or  upon  the  ground  that  lbs  own  operation  thereof  will 
occasion  loss  to  it. 

JR.  F.  Peak.  Clifton  J.  Pratt  and  MoKenzie  R.  Todd  for  appellant. 

\^illl8  &  Todd  and  Benjamin  D.  Warfleld  for  appellees. 

VAppeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  In  the  Shelby  Circuit  Court  by  the  appellant, 
Commonwealth  of  Kentucky,  against  the  appellees,  Louisville  &  Nashville 
B.  K.  Co.  and  the  Chesapeake  &  Ohio  By.  Co.,  to  compel  them,  through  the 
mandatory  process  of  the  court,  to  furnish  for  the  use  of  the  public  greater 
facilities  for  the  transportation  of  passengers  and  freight  over  the  line  o 
railroad  operated  by  them  in  and  through  Shelby  county,  particularly  be- 
tween Shelbyvllle  and  Chrlstiansburg. 

.  It  appears  from  the  averments  of  the  petition  that  the  appellee,  Louisville 
•&  Nashville  R.  R.  Co.,  owns  and  operates  a  line  of  railroad  running  from 
Louisville,  via  Frankfort,  to  Lexington  and  other  points  east  thereof,  which 
<}rlglnally  had  Its  terminus  at  the  latter  cUyr  and  was  formerly  known  as 
the  Louisville,  Cincinnati  &  Lexington  railroad.  This  railroad  passes 
through  a  section  of  Shelby  county,  though  at  a  dlRtanoe  of  several  miles 
from  Shelbyvllle,  its  county  seat,  and  it  has  stations  or  depots  at  Pleasure- 
vllle,  Chrlstiansburg,  Bagdad  and  Hatton,  all  in  Shelby  county. 

Some  years  ago  the  appellee,  Louisville  &  Nashville  R.  R.  Co.,  also  ac 
quired  the  ownership  and  control  of  a  line  of  railroad  from  Shelbyvllle  t 
Anchorage  where  It  connects  with  its  main  line  from  Louisville  to  Lexing- 
ton. In  1805  the  appellee,  Louisville  &  Nashville  R.  R.  Co.,  constructed  a 
railroad  from  Shelbyvllle  to  Chrlstiansburg,  a  distance  of  8K  miles,  con- 
necting at  the  latter  place  with  its  main  line  from  Louisville  to  Lexington. 
By  the  building  of  the  railroad  between  Shelbyvllle  and  Chrlstiansburg 
appellee  became  the  owner  of  a  line  of  railroad  running  entirely  through 
Shelby  county,  one  end  of  which  connected  with  it8  main  line  at  Chrlstians- 
burg and  the  other  at  Anchorage.  Upon  the  completion  of  the  road  be- 
tween Shelbyvllle  and  Chrlstiansburg  It  was  leased  to  the  Chesapeake  A 
Ohio  Ky.  Co.  for  Its  exclusive  use,  and  In  addition  the  latter  road  also  ac- 
quired the  right  to  run  its  trains  over  that  part  of  the  railroad  owned  by 
the  appellee,  Louisville  &  Nashville  R.  H.  Co.,  connecting  Shelbyvllle  with 
its  main  line  at  Anchorage.  By  this  arrangement  all  the  trains,  both  pas- 
senger and  freight,  of  the  Chesapeake  &  Ohio  Ry.  Co.  that  had  theretofore 
run  from  Lexington  to  Louisville  altogther  upon  and  over  the  old  or  main 
line  of  the  Louisville  &  Nashville  R.  R.  Co.  between  those  points,  were 
enabled  to  leave  the  main  line  at  Chrlstiansburg  and  reconnect  with  it  at 
Anchorage,  thereby  relieving,  in  some  sort,  the  congestion  upon  the  main 
line,  and  securing  a  lessening  of  the  distance  between  Chrlstiansburg  and 
Louisville  of  al)out  twelve  miles,  which  was  and  Is  a  matter  of  con&idenible 
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ImportaDce  to  the  Cbeqapeake  &  Ohio  By.  Co.  in  operating  ite  fast  through 
passenger  and  freight  trains,  and  maintaining  proper  connections. 

The  contract  between  the  railroad  companies  prohibits  the  Chesapeake  & 
Ohio  By.  Co.  from  doing  any  local  passengeror  freight  business  from  points 
between  Lexington  and  Louisville,  that  is  to  say,  by  the  terms  of  the  con- 
tract the  Chesapeake  &  Ohio  By.  Co.  acquired  the  right  to  run  its  through 
trains  only  over  the  road  in  question,  and  all  business  originating  upon  the 
4ines  between  Lexington  and  Louisville,  not  including  either  of  those  pointa 
to  the  other,  was  to  belong  to  the  Louisville  &  Nashville  B.  B.  Co.  exolu- 
"Sively,  except  passenger  fares  from  points  where  the  Chesapeake  &  Ohio 
trains  might  be  obliged  to  stop  on  account  of  railway  crossings,  train  orders, 
inrater,  etc.,  in  whic|i  event  that  company  was  to  receive  26  per  cent,  of  such 
fares,  and  the  Louisville  &  Nashville  B.  B.  Co.  76  per  cent,  thereof. 

It  further  appears  that  though  the  Louibville  &  Nashville  B.  B.  Co.  con- 
tinued to  operate,  and  is  yet  operating,  daily  its  trains,  both  passenger  and 
freight,  th«k  former  twice  and  the  latter  at  least  once,  ^ach  way  between 
Shelbyville  and  lioul&viile,  it  has  never  run  its  trains,  eltht^r  passenger  or 
freight,  upon  or  over  that  part  of  its  railroad  extending  from  Shelbyville  to 
'Chrlstiansburg,  and  though  the  Chesapeake  &  Ohio  By.  Co.  daily  runs  its 
through  iMSsenger  and  freight  trains  over  appellee's  railroad  in  Shelby 
-county  in  going  to  and  from  Louisville,  it  will  not  sell  tickets  or  carry 
passengers  or  freight  from  Shelbyville  to  Chrlstiansburg,  or  from  Chris- 
tiansburg  to  Shelbyville;  that  one  of  its  passenger  trains  which  passes  Shel- 
4)yville  at  10  o'clock  a.  m.  each  day  going  west  will  carry  passengers  from 
fiagdad  to  Shelbyville,  but  refuses  to  sell  them  tickets,  or  accept  fares  from 
Bagdad  to  Louisville,  or  any  other  point  except  Shelbyville,  and  its  train 
arriving  at  Shelbyville  from  Louisville  about  7  p.  m.  each  day  will  carry 
passengers  from  Shelbyville  to  Bagdad,  but  will  not  sell  tickets  to,  or  cairy 
passengers  from,  Shelbyville  to  any  other  station  in  Shelby  county  on  its 
-evening  train. 

It  is  further  averred  in  the  petition  that  appellant,  by  proper  proceeding 
-and  due  notice  to  the  two  railroad  companies,  carried  before  the  board  of 
railroad  commissioners  of  the  State  its  complaint  set  forth  in  the  petition, 
and  after  receiving  the  evidence  and  duly  considering  the  questions  of  law 
-and  fact  presented,  decided  that  the  public  has  a  right  to  the  use  of  local  pas- 
•fienger  and  freight  train  service  over  the  appellee's  railroad  from  Shelbyville 
to  Chrlstiansbnrg,  as  demanded ;  that  a  copy  of  the  findings  of  the  railroad 
'Commissioners  was  delivered  to  each  of  the  railroad  companies,  but  that 
notwithstanding  the  action  of  the  railroad  commissioners,  they  failed  and 
•refused  to  comply  with  its  findings  and  order,  and  have  not  yet  done  so. 

A  demurrer  was  filed  to  the  petition  by  each  of  the  railroad  companies. 
The  court  overruled  the  demurrer  of  appellee,  Louisville  &  Nashville  B.  B. 
Co.,  but  sustained  that  of  the  Chesapeake  &  Ohio  By.  Co.,  and  the  petition 
tAE  to  it  was  dismissed.  The  judgment  was  excepted  to  by  appellant  and 
4i>n  appeal  prayed,  but  as  no  appeal  has  been  taken  therefrom  that  judgment 
Is  not  l)efore  us  for  review. 

After  its  demurrer  to  the  petition  was  overruled  the  appellee,  Louisville 
■^  Nashville  B.  B.  Co.,  filed  answer,  in  which  it  admitted  its  failure  and  re* 
f usal  to  operate  either  passenger  or  freight  trains  on  its  line  of  railroad  be- 
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tween  SbelbyTille  and  Christlansbdrg,  ^ut  denied  that  either  of  tbeee  plaoea*. 
or  the  public  elsewhere,  wer^  needing  or  aeking  for  additional  railroad  facili- 
ties between  those  points. 

As  a  further  defense  it  was  alleged  in  the  answer  that  the  railroad  betweeik 
those  points  was  oonstruoted  by  appell^  sol^l^or  the  nse  af  the  XiUiefiapeake' 
&  Ohio  By.  Co.,  to  enable  it  to  make  fast  time  between  the  east  and  west,, 
and  without  purpose  on  appellee's  part,  or  expectation  upon  the  part  of  the* 
public,  that  it  would  be  used  for  the  transportation  of  local  passengers  or 
freight;  that  the  road  is  being  used  by  the  Chesapeake  &  Ohio  By.  Co.  ex- 
clusively for  the  running  of  its  fast  through  passenger  and  freight  trains., 
and  that  its  use  by  appellee's  trains  for  the  transportation  of  passengers  or- 
freight  would  cause  a  violation  of  its  contract  with  the  Chesapeake  A  Ohio. 
By.  Co. ;  that  the  business  or  traffic  between  Shelby ville  and  Chrletiansburit 
would  not  justify  the  operating  of  either  passenger  or  freight  trains  by  ap-- 
pellee  from  one  to  the  other,  and  that  if  compelled   to  do  so  the  expense- 
thereof  would  entail  upon  appellee  a  heavy  and  continuous  loss. 

It  is  also  averred  in  the  answer  that  the  statutes  of  Kentucky  only  requlret 
a  railroad  company  **to  run  at  least  one  passenger  train  each  way  on  every- 
day of  the  year,  Sundays  excepted,  over  said  line;"  that  the  Chesapeake  & 
Ohio  R.  R.  Co.  is  running  one  passenger  train  each  way  on  every  day  of  the- 
year  over  the  line  of  railroad  in  question,  and  has  done  so  ever  since  the- 
rlgbt  to  operate  its  trains  thereon  was  obtained  of  appellee,  which  relieved 
the  latter  of  the  duty  to  run  additional  trains  over  the  same  road,  and  is. 
besides,  a  literal  compliance  with  the  law.  The  reply  filed  by  appellant, 
contained  a  traverse  of  the  affirmative  matter  of  the  answer  as  amended^ 
thereby  completing  the  Issues,  and  In  the  trial  which  followed  the  court 
rendered  judgment  dismissing  the  petition,  of  which  appellant  complains. 

Section  772a,  Kentucky  Statutes,  provides:  "That  all  oorporaticns,  com- 
panies, persons  or  associations  owning  and  operating  a  railroad  line  in  this. 
Commonwealth,  or  any  brunch  of  any  railroiid  in  this  Commonwealth,  the 
length  of  which  exceeds  five  miles,  shall  be  required,  and  they  are  hereby 
directed,  to  run  at  least  one  passenger  train  each  way  on  every  day  of  the- 
year,  Sundays  excepted,  over  said  line.  •'    ♦    •    ♦ 

Section  792  provides:  "When  two  railroad  companies  use  the  same  line  of 
roadway  in  the  operation  of  their  trains  they  shall  afford  along  such  road- 
way reasonable  and  proper  facilities  for  the  receiving,  forwarding  and  de- 
livering of  passengers  and  property  without  discrimination  in  their  rates- 
and  charges.  AH  contracts  made  between  such  companies,  in  so  far  as  the- 
same  shall  conflict  with  the  provisions  of  this  section,  are  hereby  declared, 
to  be  null  and  void  and  contrary  to  public  policy.  The  railroad  commis- 
sioners shall  enforce  the  provisions  of  this  section  by  Imposing  the  sama 
penalties  for  violations  thereof  as  is  provided  in  section  220  of^this  act  for 
violation  of  said  seccion." 

It  is  disclosed  by  the  record  that  some  time  before  the  institution  of  this, 
action  another  was  brought  in  the  name  of  the  Commonwealth  under  seo- 
tion  772a,  supra,  to  recover  of  the  Chesapeake  &  Ohio  By.  Co.  the  penalties, 
therein  provided  for  their  alleged  failure  to  furnish  adequate  passenger 
accommodations  to  the  local  traveling  public  uimn  and  over  their  line  of 
railroad  between  Shelbyville  and  Christiansburg.    In  that  action  the  foJ- 
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lowing  InatrQction  ieems  to  ha^e  beeD  .^iyeD  by  the  trial  oonrt  to  the  Jury : 
""Tlie  Jury  are  iostructed  that  the  failure  to  stop  trains  at  Christianaburgi 
■or  sell  tickets,  or  transport  passengers  thereto  and  therefrom,  o^er  said 
Shelby  catoff.  is  immaterial,  as  that  failure  can  not  be  considered  in  this 
•action,  but  is  a  matter  within  the  control  of  the  railroad  commissioners  of 
Kentucky." 

Under  this  instruction  the  jury  returned  a  verdict  for  the  defendants,  and 
judgment  was  entered  In  acoordasoe'  therewith,  dismissing  the  petition. 
Upon  appeal  to  this  court  the  instruction  referred  to  was  approved  and  the 
Judgment  affirmed,  but  in  the  opinion  the  court  said:  '*Some  reference  is 
Tnade  to  the  power  6f  the  railroad  commission  in  regard  to  the  operation  of 
Tailroads.  It  Is  also  argued  that  under  the  law  railroads,  being  common 
tiarriers,  are  bound  to  furnish  reasonable  facilities  for  passengers  and  traffic 
thereon,  but  neither  of  these  questions  is'before  us  for  decision,  and  we  ex- 
pressly decline  to  give  any  opinion  thereon.  It  is,  however,  clear  to  us  that 
^e  appellees  have  not  violated  the  letter  of  the  statute  aforesaid,  and  it, 
therefore,  follows  that  the  judgment  appealed  from  must  be  and  is  alfirmed. " 
^Commonwealth  v.  L.  &  N.  R.  R.  Co.,  33  Ky.  Law  Rep.,  1986.) 

Following  the  decision  of  the- case  supriktihe.  complaint  set  forth  by  the 
'petition  in  the  case  at  bar  was  presented  by  petition  from  the  judge  of  the 
"Shelby  Circuit  Court  and  others  to  the  railroad  commissioners,  urging  them 
'to  take  such  action  In  the  premises  as  would  give  the  public  the  relief 
nought.  Thereupon  the  commissioners,  after  due  notice  to  the  two  railroad 
^companies  concerned,  and  considering  the  evidence  offered  by  all  the  parties, 
Tendered  in  writing  their  finding  and  opinion,  from  which  we  quote  the 
^following:  "Here  we  have  an  improved  modern  public  highway,  a  oontlnu- 
-ous  line  of  railroad  running  from  Anchorage  to  Chrlstlansburg  27.60  miles 
tn  length,  running  through  one  of  the  most  prosperous,  fertile  and  thickly 
^settled  portions  of  the  State,  and  only  19.10  miles  of  which  is  operated  for 
local  public  traffic;  the  remaining  8^  mllee  are  entirely  without  such  ao- 
•oommodations.  In  the  opinion  .of  the  commission  the  relative  rights  and 
•duties  of  these  parties  are  plain.  The  public  has  the  right  ti)  the  use  of  the 
local  passenger  and  freight  train  sexrice  over  this  line  from  Shelbyvllle  to 
-Christinnsburg,  and  it  is  the  duty  of  the  L.  ^  N.  (Louisville  &  Nashville 
B.  R.  Co.)  to  either  furnish  this  accommodation  by  the  operation  of  its 
-own  trains,  or  to  so  reform  its  contract  with  the  Chesapeake  &  Ohio  R.  R. 
'Oo.  that  the  latter  company  may  perform  this  service.  *  *  *  The  com- 
mission does  hereby  refcse  to  exonerate  said  company  from  the  performance 
•of  its  said  duties  and  from  the  requirements  of  sections  772a,  792  and  880, 
Kentucky  Statutes." 

A  00 py  of  the  opinion  and  finding  of  the  railroad  commissioners  was  de- 
livered to  each  of  the  railroad  companies  concerned,  and  a  copy  also  fur- 
nished the  judge  of  the  Shelby  Circuit  Court,  but  as  no  steps  were  taken 
by  either  company  to  comply  with  the  findings  of  the  commlesioners,  this 
-action  was  brought  to  enforce  their  compliance  therewith. 

An  examination  of  the  record  leads  us  to  the  conclusion  that  the  findings 
•^f  fact  reported  by  the  railroad  commlsgloners  are  supported  by  the  evidence 
Introduced  before  the  trial  court.  It  is  an  admitted  fact  that  only  the 
^ains  of  the  Chesapeake  &  Ohio  Ry.  Co.  are  operated  over  that  part  of  ap- 
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pellee'B  road  ejctendiog  from  ShelbyvlUe  to  CbrlEtiansburg.  It  is  likewise^ 
*adiiiitted  that  that  compaDy  will  Dot  sell  tickets,  or  carry  passeDgers  or- 
freight,  from  Shelbyville  to  Obrlstiansburg,  or  from  the  Intter  place  ta 
ShelbyvlUe,  yet  there  is  both  a  railroad  depot  and  telegraph  office  at  Chris- 
tianeburg  as  at  Shelbyville. 

Although  this  part  of  appellee's  road  mos  through  the  most  fertile  sectioi^ 
of  Shelby  county,  where  great  quantities  of  wheat,  ooru,  tobacco  and  hemp> 
are  grown,  and  a  large  number  of  horses,  mules  and  shipping  cattle  are- 
produoed,  if  a  resident  of  that  community  desires  to  ship  his  stock  or  pro- 
duce to  Lexington,  Cincinnati,  or  further  east  upon  the  trains  of  the- 
Chesapeake  &  Ohio  By.  Co.,  he  must  either  haul  it  to  some  station  on  the- 
Louisville  and  Lexington  division,  or  haul  It  to  Shelbyville  and  ship  it  to> 
Louisville,  and  there  rebill  it  over  the  Chesapeake  &  Ohio,  by  which  meana 
it  will  return  upon  the  cars  of  that  company  through  Shelby  county  and  by 

is  home  on  its  way  east,  all  of  which  entails  upon  the  shipper  unreason- 
.ble  and  unnecessary  delay  and  cost. 

We  are  of  opinion  that  the  citl^.ens  of  Shelbyville  and  Christlansburg,  and 
those  of  the  communities  contiguous  to  each,  are  entitled  to  better  facilitie» 
for  the  transportation  of  passengers  and  freight  between  the  two  placea 
named  than  have  been  afforded  them,  and  that  the  powers  of  the  court  were- 
properly  invoked  in  their  behalf.  There  is  no  merit  in  the  contention  of 
the  appellee  that  its  contract  with  the  Chesapeake  &  Ohio  By.  Co.  prevents 
it  from  affording  the  public  the  railroad  facilities  demanded.  Section  792: 
of  the  statute,  which  requires  two  railroad  companies  using  the  same  llne- 
of  railway  to  afford  reasonable  facilities  for  passenger  and  freight  traffic,  ex- 
preEsly  declares  that  ''all  contracts  made  between  such  companies,  in  so  far- 
es the  same  shall  conflict  with  the  provisions  of  this  section,  are  hereby  de- 
clared to  be  null  and  void,  and  contrary  to  public  policy.*'  Under  the  letter 
of  the  statute,  therefore,  appellee  had  no  power  to  make  such  a  contract  as. 
would  relieve  it  of  the  performance  of  duties  it  owed  to  the  public  as  a^ 
Common  carrier. 

In  Washington  A.  &  L.  B.  B.  Co.  v.  Brown,  17  Wallace,  4-15,  the  Supreme- 
Court  of  the  United  States  said:  "It  is  the  accepted  doctrine  in  this  coun- 
try that  a  railroad  corporation  can  not  escape  the  performance  of  any  duty 
or  obligation  imposed  by  its  charter  or  the  general  laws  of  the  State,  by  a 
voluntary  surrender  of  its  road  into  the  hands  of  lessees.  The  operation  ot 
its  road  by  the  lessee  does  not  change  the  relation  of  the  original  company 
to  the  public." 

Equally  untenable  is  appellee's  contention  that  the  running  of  a  train, 
daily  each  way  by  the  Chesapeake  &  Ohio  By.  Co.  is  a  sufficient  complianoe- 
wlth  the  law.  Of  what  benefit  to  local  passengers  and  traffic  would  be  the- 
running  of  daily  trains  if  they  never  stop  at  way  stations  or  afford  local 
accommodation?  It  is  to  accommodate  the  entire  public  that  both  through, 
and  local  trains  are  operated  by  railroad  companies. 

"A  railroad  company  is  a  public  highway,  and  none  the  less  so  because- 
conducted  and  maintained  through  the  agencies  of  a  corporation  deriving 
its  existence  and  powers  from  the  State.  Such  corporation  was  created  for- 
a  public  purpose;  it  performs  functions  of  the  State;  it  has  authority  to. 
exercise  the   right  of  eminent  domain  and   to  charge  tolls,  though  giveik 
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primarily  for  the  benefit  of  the  public  good.  *  *  *  It  can  not  be  assumed.^ 
that  any  railroad  corporation  accepting  franobiee  rights  and  privileges  bIm 
the  hands  of  the  public  ever  supposed  that  it  acquired,  or  it  was  intended; 
to  grant  to  it,  the  power  to  oonstruct  and  maintain  a  public  highway  sim- 
ply for  its  benefit."    (Smyth  v.  Ames,  109  U.  S.,  646.) 

Railroads  are  creatures  of  the  law,  invested  with  certain  powers  to  pro- 
mote the  public  interest,  for  which  reason  they  may  be  required  to  oonduct- 
their  affairs  in  furtherance  of  the  public  objects  of  their  creation,  and  it  i». 
because  of  this  public  character  that  courts  assume  jurisdiction  to  enforoe- 
the  public  duties  required  of  them. 

The  following  excellent  statement  of  the  law  on  this  subject  may  be  found- 
in  Gladson  v.  State  of  Minnesota,  166  U.  S.,  486:  "The  principles  of  law 
which  govern  this  cape  are  familiar,  and  have  often  been  affirmed  by  this- 
court.    A  railroad  corporation  created  by  a  State  is  for  all  purposes  of  local 
government  a  domestic  corporation,  and  its  railroad  within  the  State  is  a. 
matter  of  domestic  concern,  even  when  its  road  connects,  as  most  railroads: 
do,  with  railroads  in  other  States,  and  the  State  which  created  the  corpora- 
tion may  make  all  needful  regulations  of  a  x>olice  character  for  the  govern- 
ment of  the  corporation  while  operating  its  road  in  that  jurisdiction.    It 
may  prescribe  the  location  and  the  plans  of  construction  of  the  road,  the- 
rate  of  speed  at  which  trains  shall  run,  and  the  places  at  which  they  shall 
stop,  and  may  make  any  other  reasonable  regulation  for  their  management*, 
in  order  to  seoure  the  objeuts  of  the  corporation,  and  the  safety,  good  urder^ 
convenience  and  comfort  of  the  passengers  and  of  the  public.    All  such  j 

regulations  are  strictly  within  the  police  power  of  the  State."    *  *  *    (Lake-  j 

Shore  and  U.  S.  By.  Co.  v.  State  of  Ohio,  178  U.  S.,  2-6. )  ; 

The  power  to  regulate  the  relative  rights  and  duties  of  the  railroads  and' 
the  public  in  this  State  has,  in  large  measure,  been  delegated   by  the  legis-  I 

lature  to  the  Railroad  Commission,  and  the  provisions  of  the  statute  under 
which  the  commissioners  acted  in  this  case  being  reasonable,  we  can  but. 
conclude  from  the  facts  disclosed  by  the  record  that  their  determination  of 
the  questions  presented  by  the  complaint  upon  which  they  acted  was  proper,, 
and  for  the  convenience  of  the  public.  Therefore,  the  recommendatioDi 
made  by  them  should  have  been  obeyed  by  railroad  companies,  but  they^ 
having  failed  to  do  so,  appellant  could  but  resort  to  the  courts  for  relief.  It> 
is  strongly  insisted  for  appellee  that  the  income  that  would  be  derived  from, 
operating  trains  for  local  passengers  and  freight  traffic  on  that  part  of  the- 
road  where  it  does  not  now  afford  such  accommodation  would  be  insuffi- 
cient to  maintain  such  accommodation.  On  this  point  there  Ir  some  con-  ' 
fliot  of  evidence,  but  it  was  made  to  appear  on  the  hearing  before  the  rail- 
road commissioners  that  appellee's  net  income  upon  its  entire  railroad 
system  is  about  14,000,000  per  annum,  and  on  the  Sbelbyville  branch,  from 
Shelby ville  to  Anchoiage.  S81.000  per  annum.  We  do  not  find  these  facts- 
successfully  contradicted  in  the  record.  But  in  any  event  appellee  can  not 
be  permitted  to  escape  the  performance  of  any  duty  oi  obligation  imposed 
by  its  charter  or  the  general  laws  of  the  State,  by  transferring  its  road,  or 
any  part  thereof,  to  a  lessee,  or  upon  the  ground  that  its  own  operation 
thereof  will  occasion  loss  to  it. 

Being  of  the*opiniou  that  the  appellant  is  entitled  to  a  mandatory  Injunc- 
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tioQ  to  compel  appellee  to  furniah  the  facilities  for  looal  paesenger  and 
freight  traffic  asked  in  the  petition,  the  judgment  is  reversed  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 
Whole  court  sitting. 


HUTTON  V.  DICKKRSON. 

(Filed  March  10,  1906— Not  to  be  reported.) 

Lands— Wills— Executory  devise— H.  O.  Sutton  devised  to  his  son  a  farm, 
describing  it,  with  the  provision  that  if  the  son  should  not  live  until  his 
youngest  child  should  reach  the  age  of  sixteen  years,  it  should  become  a 
homo  for  his  wife  and  children  until  that  period  arrived.  Held— The  son 
could  not  have  disposed  of  the  farm  in  the  lifetime  of  his  wife  so  as  to  have 
affected  her  interest,  or  that  of  the  children,  and  her  death  did  not  cause 
the  children  to  lose  their  interest.  All  that  the  appellant  can  do  is  to  con- 
vey subject  to  the  interest  of  the  children  which  the  testator  intended  they 
should  enjoy  upon  the  happening  of  a  contingency. 

Wm.  Herndon  for  appellant. 

B.  L.  Davidson  and  J.  M.  iSothwell  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

H.  O.  Sutton  died  testate  in  May,  1894.  He  devised  to  his  son,  F.  K.  Sut- 
ton, a  farm  in  Garrard  county,  Kentucky.  F.  K.  Sutton  and  several  of  his 
children  are  also  living,  some  of  whom  are  under  sixteen  years  of  age, 
but  his  wife,  Sallie  Sutton,  who  was  living  at  the  time  the  will  was  pro^ 
bated,  is  now  dead.  F.  K.  Sutton  claims  that  he  has  a  right  to  sell  the 
land  and  convey  the  fee-simple  title  thereto.  The  clause  of  the  will  in  ques- 
tion reads  as  follows:  "I  will  to  my  son,  F.  K.  Sutton,  the  farm  on  which 
he  is  now  living,  containing  ninety-eight  and  a  frnctioh  acres,  valued  at 
$5,000.  Now  if  my  son,  F.  K.  Sutton,  should  not  live  until  his  youngest 
child  living  shall  arrive  at  the  age  of  sixteen  years,  I  deeire  that  the  farm 
above  shall  be  a  home  for  his  wife,  Sallie  Sutton,  and  children  until  that 
period  arrives." 

It  Is  perfectly  manifest  from  the  language  employed  that  it  was  the  in- 
tention of  the  testator  that  If  his  son,  F.  K.  SuttoU,  died  before  his  young- 
est child  living  shall  have  arrived  at  the  age  of  sixteen  years,  the  farm  was 
to  be  a  home  for  Snllie  Sutton  and  children  until  the  youngest  child  living 
should  arrive  at  the  age  of  sixteen  years.  Sallie  Sutton  and  children  were 
given  the  right  to  occupy  the  farm  and  enjoy  the  fruits  of  it  upion  a  contin- 
gency that  might  or  might  never  happen.  The  fee  was  devised  to  the  son, 
with  limitations  over  upon  a  condition  of  an  uncertain  character.  The 
limitation  over  was  executory  in  character.  It  is  unlike  a  case  where  the 
party  is  given  the  fee-simple  title  with  simply  a  restriction  upon  alienation, 
but  it  is  a  devise  of  the  fee-simple  estate  with  a  condition  annexed  to  it. 
The  son,  F.  K.  Sutton,  could  not  in  the  lifetime  of  his  wife,  Sallie  Sutton, 
have  disposed  of  the  farm  so  as  to  have  affected  her  interest  or  that  of  the 
children.  The  children  were  given  the  fame  right  to  the  use  and  occupancy 
of  the  land  that  was  given  to  his  wife,  Sallie  Sutton.     Her  death  did  not 
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oaDfle  the  cbildreD  to  lose  thoir  iDterest  which  had  been  giyen  them  in  the 
land.    All  the  appellant  oaD  do  is  to  convey  the  land  subject  to  the  interest 
of  those  of  the  children  which  the  testator  Intended  should  enjoy  it  upon 
the  happening  of  a  contingency. 
The  judgment  is  affirmed. 


GARTH  V.  DAVIS  &  JOHNSON,  &o. 
(Filed  March  10,  1905.) 

1.  Auction  sale  of  lots— Purchase  by  partners— Verbal  agreement— Written 
memorandum  by  auctioneer— Enforcement  of  contract— Where  two  persons 
Terhally  agreed  to  form  a  copartnership  and  to  attend  an  auction  sale  of 
town  lots  and  each  was  to  boy  in  his  own- name  certain  lots,  and  both  were 
thereafter  to  pay  for  and  own  all  of  them  as  copartners,  and  in  pursuance 
thereof  each  of  them  did  attend  said  sale  and  bid  in  certain  lots,  of  each  of 
which  bids  a  memorandum  was  kept  and  signed  by  the  auctioneer,  such 
agreement  constituted  a  copartnership,  and  the  owner  of  the  lots  having 
tendered  them  a  joint  deed  for  said  lots  and  demanded  a  compliance  on  their 
IMirt  with  the  terms  of  the  sale,  which  they  refused,  was  entitled  in  a  joint 
action  against  them  to  enforce  a  Fpeciflo  execution  of  the  contract. 

9.  Statute  of  frauds— Dealing  in  real  estate— An  agreement  to  become 
partners  in  dealing  in  real  estate  is  not  a  contract  to  buy  nor  a  contract  to 
sell  real  estate  as  between  the  parties  to  it,  and  is  not  within  the  statute  of 
frauds,  and,  therefore,  need  not  be  in  writing  if  to  be  begun,  and  may  not 
«nd  within  a  year,  although  as  a  fact  it  may  not  be  terminated  for  more 
than  a  year. 

9.  Auctioneers— Agency— The  auctioneer's  memorandum,  signed  by  him, 
describing  the  lots  sold  and  stating  the  terms  of  the  sale,  was  sufGcient  to 
bind  both  seller  and  buyer,  and  was  a  compliance  with  the  statute. 

Wright  &  McElroy  and  W.  £.  Oartb  for  appellant. 

Samuel  D.  Hines  and  Nerge  Clark  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'B^ar. 

Appellant  owned  a  tract  of  land  in  th&city  of  Bowling  Qreen,  Ky.,  which 
be  caused  to  be  divided  into  town  lots.  A  plat  was  recorded.  He  advertised 
the  lots  by  descriptions  as  indicated  in  the  recorded  plats  for  sale  at  public 
auction.  The  advertisements  were  printed,  and  stated  the  terms  of  the  sale, 
which  were  that  part  of  the  purchase  price  was  to  be  cash,  and  balance  in 
notes  due  at  stated  intervals.  At  the  sale  appellee,  John  D.  Davis,  became 
the  purchaser  of  some  of  the  lots,  being  the  highest  bidder,  and  appellee, 
Henry  J.  Johnson,  became  the  purchaser  of  others  of  the  lots.  The  auc- 
tioneer at  the  time  entered  a  memorandum  of  each  of  the  sales  upon  his 
hook,  and  signed  it.  Appellant  tendered  a  joint  deed  to  appellees,  convey- 
ing to  them  jointly  all  the  lots  bought  by  them  respectively,  and  c.emanded 
a  compliance  on  their  part  with  the  terras  of  the  sale.  They  refused  to 
accept  the  deed  tendered.  This  suit  against  them  is  for  the  specific  execution 
•of  the  contract  of  sale.  The  petition  avers  that  appellees,  Davis  &  Johnson, 
hy  parol  agreement  between  themselves,  entered  into  a  copartnership  to 
buy,  own  and  use  all  the  lots  bought  by  them  respectively;  that  It  was  part 
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of  the  agreement  between  them  that  each  was  to  buy  in  his  own  name  for 
the  partnership  of  certain  of  the  lots,  which  they  each  did  buy,  jind  that 
both  wero  thereafter  to  pay  for  and  own  all  of  them  as  copartners. 

A  demum^r  was  sustained  to  the  petition  and  it  was  dismissed  because 
the  circuit  court  conoelTed  that  the  transaction  and  agreement  were  within 
the  statute  of  frauds  and  perjuries,  and  were,  therefore,  void.  There  was 
not  a  tender  of  deeds  to  each  of  the  appellees  for  the  seTeral  lots  bid  in  by- 
each.  So,  unless  the  alleged  parol  agreement  to  enter  into  a  partnership  to 
buy  the  lots,  and  to  hold  them  for  the  joint  account  of  the  partners,  is  en- 
forcible,  the  judgment  will  have  to  be  affirmed.  The  auctioneer's  memoran- 
dum, signed  by  him,  describing  the  lots  sold  and  stating  the  terms  of  the- 
sale,  is  sufficient  to  bind  both  seller  and  buyer,  and  is  a  compliance  with 
the  statute.     (MoBrayer  t.  Cohen,  99  Ky.,  48S;  Qill  ▼.  Hewitt,  7  Bush,  11. > 

The  question  is,  who  was  the  buyer?  Nominally  Davis  bought  oertaib 
lots,  and  Johnson  certaip  others.  Sn  far  as  the  auctioneer's  memorandunk 
goes,  none  of  the  lots  were  sold  to  both  Davis  and  Johnson.  However,  if, 
as  a  matter  of  fact,  they  were  purchased  by  each  of  them  in  their  individual 
names  for  the  partnership,  they  became  partnership  assets,  liable  foi  the- 
debts  of  the  firm,  and  to  be  treated  as  other  partnership  assets,  for  it  cai> 
not  be  material  how  the  title  uppeais  if  it  in  fact  belongs  to  the  partner- 
ship. An  afrreement  to  become  partners  in  trafficing  in  real  estate  is  not 
within  the  statute  of  frauds  and  perjuries.  That  Ftatute,  as  re-ennoted  Id 
this  State,  reads:  "No  action  shall  be  brought  to  charge  any  person  *  *  » 
upon  any  contract  for  the  sale  of  real  estate,  or  any  lease  thereof,  for  longer 
term  than  one  year,  *  *  *  unless  the  *  *  *  contract  *  *  •  or  some- 
memorandum  or  note  thereof  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  his  authorized  agent."  *  *  *  (Section  470,  Ken- 
tucky Statutes.  1903  ) 

An  agreement  to  become  partners  in  dealing  in  real  estate  is  neither  » 
contract  to  buy  nor  a  contract  to  sell  real  estate  as  between  the  parties  to 
it.  So  far  as  the  formation  of  the  copartnership  is  concerned  the  title  to 
real  estate  is  nowise  afFected  by  the  making  of  the  agreement.  The  terms 
of  the  agreement,  the  mutual  undertakings  by  the  partners  as  between 
themselves  as  to  what  each  will  contribute,  and  the  interests  of  each  in  the 
profits  of  their  undertaking,  are  matters  not  necessarily  afFected  by  the  stat- 
ute. The  must  numerous,  and  what  seems  to  us  the  best  reasoned  author- 
ities, hold  that  such  contract  need  not  be  in  writing  if  to  be  beffun  and 
may  end  within  a  year,  although  as  a  fact  it  may  not  be  terminated  for 
more  than  a  year.  We  cite  the  following  among  many  oases  holding  these 
views:  Browne  Statute  of  Frauds,  sections  S64-7;  Reed  v.  Meagher,  Colo.,. 
9  L.  R.  A.,  455;  Dale  v.  Hamilton,  fi  Hare,  869;  Jones  v.  Da  vies,  60  Kan.» 
809,  72  Am.  St.  Rep.,  354;  Bates  v.  Babcock.  96  Cal..  479,  29  Am.  St.  Rep., 
188,  16  L.  R.  A,  746;  Holmes  v.  McCray,  61  Ind.,  868.  19  Am.  Rep..  736; 
Richartls  v.  Grinnell.  63  la.,  44,  50  Am.  Rep.,  727;  Chester  v.  Dickerson,  62 
Barb.,  N.  Y.,  849,  13  Am.  Rep.,  650. 

In  thlR  State  the  doctrine  pervails  that  partnership  real  estate  is  deemed 
personalty  for  the  purposes  of  the  partnership  (Spalding  v.  Wilson,  SO  Ky. » 
689;  Cflskey  v.  Cnskey,  6  Ky.  Law  Kep.,  776;  Flanagan  v.  Shuck,  82  Ky..  617)* 
which  is  sometimes  given  as  one  of  the  reasons  for  the  rule  that  agreements 
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to  become  partners  in  dealing  in  lands  Is  not  within  the  statute.    (Flower  y. 
Barnekoff,  20  Oregon,  133. ) 

When  the  partnerofaip  is  femiedr'tibough  bj  paj»l,  and  the  status  of  the- 
copartners  has  become  thereby  fixed,  the  firm's  transactions  as  between  it 
and  others  concerning  lands  are  subject  to  the  same  terms  under  the  statute 
as  any  individuals  are.  The  firm,  If  it  proposes  to  buy  or  sell  land,  will  be 
bound  or  not  in  the  transaction  precisely  as  an  individual  would  be  under 
the  same  circumstances.  (Duncan  v.  Duncan,  98  Ky.,  37.)  It  mny  buy  or 
sell  by  its  agent,  whose  authority  need  not  be  in  writing.  (Tewksbury  v. 
Howard.  188  Ind..  103;  Brown  v    Eaton.  81  Minn..  409.) 

The  memorandum  or  contract,  though  signed  by  the  agent  alone,  bi& 
principals  not  being  named,  is  sufficient  under  the  statute  to  charge  the- 
principals.     (Salmon  Falls  Mfg.  Co.  v.  Goddard,  14  How.,  U.  S.,  446.) 

As  copartners  are  deemed  agents  for  each  other  in  the  transactions  of  the^ 
firm  (Ferguson  v.  Sims,  3  Ky.  Law  Rep.,  684;  Davis  v.  Wiley,  3  Ky.  Law 
Rep.,  816,  756;  Scott  v.  Colmesnil.  7  J.  J.  Mar,  423),  a  mmorandum  signedi 
by  a  partner,  or  authorized  by  him  aud  in  his  name,  but  made  for  the  firm,, 
will  bind  the  partners. 

The  case  of  Parkt^r's  Heirs  v.  Bodley,  4  Bibb.,  102.  can  not  be  deemed  ini 
conflict  with  what  is  herein  adjudged.  That  case  ought  to  turn  upon  the- 
fact  that  the  agreement  between  Bodley  and  Parker  to  become  copartnerft 
^  in  the  purchase  of  the  Byers'  estate  was  not  consummated  until  after 
Parkei  had  bought  the  land.  It  was  then  held  that  his  agreement,  subse-  • 
quently  entered  into,  to  sell  a  part  of  it  to  Bodley  in  the  way  of  a  partner- 
ship enterprise,  was  within  the  statutes  of  frauds.  But  if  the  opinion  be- 
not  suEoeptibie  of  this  construction,  It  is  not  in  harmony  with  the  later  de« 
cisions  of  this  court,  nor  with  the  trend  of  the  decisions  on  this  subject  gen- 
erally. 

It  follows  that  if  either  of  the  appellees  was  in  fact  acting  for  bis  firm  in< 
buying  the  lots  bid  in  by  him  at  the  sale,  and  was  acting  in  pursuance  ta 
the  partnership  agreement  alleged,  his  act  in  that  matter  was  the  firm's  act. 
He  had  the  power  to  bind  his  firm  by  employing  an  agent  to  act  for  it  in^ 
signing  a  sufficient  memorandum  to  comply  with  the  statute.  8o  that  the 
signature  of  tb^  auctioneer  to  his  memorandum  became  the  binding  act  of 
the  firm  in  that  transaction.  As  the  sale  was  to  appellees  as  jiartners,  which 
gave  them  joint  interests  in  the  lots  and  made  them  jointly  liable  therefor 
(assuming  the  allegations  of  the  petition  to  be  true),  the  tender  of  one  deed, 
to  them  conveying  the  lots  to  them  jointly  was  a  full  compliance  with  ap- 
pellant's obligation  under  the  terms  of  the  sale  to  convey  the  title  as  a  con-. 
dition  precedent  to  demanding  the  money  and  the  execution  of  the  notes. 
In  our  opinion  the  petition  stated  a  cause  of  action  and  the  court  erred  in, 
sustaining  the  demurrer  to  it. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  here^ 
with. 


$08  OBEBDOBFEB  V.  LOUISVILLE  SCHOOL  BOABD. 

OBERDOBFER  v.  LOUISVILLE  SCHOOL  BOARD. 

(Filed  March  10,  1906.) 

1.  School  boarde—Salaries  of  employes— Payment— The  Louisville  School 
Board,  under  Kentucky  Statutes,  section  dd41f,  is  a  corporation,  with  power  to 
tM)ntract,  sue  and  be  sued,  and  under  section  8066  it  had  a  right  to  employ 
«  janitor  and  fix  his  salary,  and  by  section  2064  it  is  its  duty  to  pay  such 
«alary  out  of  the  fund  which  annually  comes  into  its  hands  for  educational 
purposes. 

2.  Duty  of  board— Suit  against— Public  policy— The  payment  of  the  sal- 
aries of  teachers  and  employes  is  one  of  the  duties  imposed  upon  the  school 
board,  and  a  suit  against  it  for  the  employe's  salary  relates  to  the  business 
for  which  such  board  was  organized,  and  such  suit  is  not  against  public 
policy. 

8.  Assignment  of  salary— Bights  of  assignee— A  janitor  of  a  school,  ap- 
pointed by  the  school  board,  has  the  right  to  assign  his  salary  after  it  is 
^earned,  and  such  assignee  has  the  right  to  enforce  its  collection  by  suit. 

Caruth,  Ghatterson  &  Blitz  for  appellant. 

Randolph  H.  Blain  for  apiiellee. 

Appeal  from  Jefferson  Gircuir  Court,  Casnmon  Pleas  Branch,  First  DiTi- 
«ion. 

Opinion  of  the  court  by  Judge  Paynter. 

From  the  averments  of  the  petition  the  Louisville  School  Board  employed 
John  T.  Bell  as  a  janitor,  and  was  indebted  to  him  for  wages  which  were 
past  due.  Bell  agalgned  the  claims  to  appellant,  who  instituted  this  action 
against  the  school  board  to  recover  them.  The  court  sustained  the  demurrer 
to  the  petition. 

By  section  2949,  Kentucky  Statutes,  the  Louisville  School  Board  is  a  cor- 
poration with  the  power  to  contract,  sue  and  be  sued.  It  had  the  right  to 
'employ  a  janitor  and  fix  his  compensation,  under  section  8966,  Kentucky 
•Statutes,  for  it  is  there  provided  that  it  may  elect  principals,  teachers  and 
employes,  and  fix  their  enlaries.  This  being  true,  it  was  the  school  board*8 
duty  to  pay  the  salaries  thus  fixed  out  of  the  funds  which  annually  come 
-into  its  hands  for  educational  purposes.     (Section  2961,  Kentucky  Statutes.) 

The  objections  to  the  right  to  maintain  the  suit  will  appear  in  order.  It 
is  insisted  that  the  school  board  is  an  agent  of  the  State,  and  can  only  be 
«ued  for  school  purposes.  Under  the  law  the  board  of  education  has  control 
xtt  funds  to  pay  the  expenses  of  the  public  schools,  which  includes  prin- 
cipals, teachers  and  employes.  The  payment  of  any  of  these  salaries  is  one 
of  the  duties  In^posed  upon  the  school  board.  A  suit  against  a  school  board 
for  an  employe's  salary  relates  to  the  business  for  which  the  school  board 
was  organized. 

It  is  insisted  that  the  school  board  ns  an  agent  of  the  State  is  not  subject 
to  be  sued  on  the  grounds  of  public  policy.  This  ie  answered  by  the  state- 
ment that  the  legislature  has  given  its  consent  that  the  school  board  may 
be  sued.  Counsel  for  appellee  again  says  that  funds  in  the  hands  of  the 
school  board  *'can  not  be  diverted  by  the  legislature,  processes  of  court  or 
Individual  assignment."  The  purpose  of  this  action  is  not  to  divert  funds 
4n  the  hands  of  the  school  board,  but  to  enforce  the  payment  of  it  for  school 
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porpoees.    If  It  had  been  paid  to  the  jaDitor,  or  hie  aeslgnee,  it  is  qoite  cer- 
tain that  it  would  ha^e  been  paid  for  §chool  purposes,  because  the  law  im- 
poses that  duty  upon  it.    If  it  was  the  duty  of  the  school  board  to  pay  the- 
janitor,  as  we  have  found  it  to  be,  he  bad  the  right  to  enforce  the  payment 
of  it  by  suit  upon  the  board's  refusal  to  pay  It.    If  he  had  the  right  to  do  it. 
then^Uiuasslg^ee  had  the  same  right,  unless  it  was  against  public  policy  for^ 
the  janitor  to  have  made  the  ioisslKninent  of  his  claim  against  the  school 
board.    If  it  were  conceded  that  a  janitor  is  a  public  ofScer,  then  he  had  the, 
right  to  make. an  assigi^uent  of  his  salary  after  he  had  earned  it.    (Holt  y^ 
Thurman,  88  Ky.  Law  Bep. ,  68. ) 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


SIMONS  V.  GREGORY,  &c. 
(Filed  March  14.  1005.) 

1.  Counties— County  offloials— Defective  courthouse  elevator  —  In  jury  ta 
passenger— Liability — In  an  action  by  one  injured  by  the  falling  of  an  ele- 
vator in  use  in  the  courthouse  in  Louisville,  Ky.,  against  JefFerson  county, 
the  oflScers  of  the  fiscal  court  of  Jeff  ergon  county,  the  jailer,  county  judge> 
and.  justices  of  the  county,  personally,  the  Gelger,  Flake  &  KoopCo.,  wha 
constructed  the  elevator,  and  the  Fidelity  and  Casualty  Co.,  who  guaran- 
teed its  safety,  alleging  gross  negligence  in  all  the  defendants  in  the  build- 
ing, acceptance,  use  of  and  operation  thereof,  and  also  alleging  that  all  the- 
defendants  knew,  or  could  by  ordinary  care  have  known,  cf  its  defective. 
and  dangerous  coodition,  Held— As  to  Jefferson  county,  the  fiscnl  courtv 
the  county  judge  and  justices  of  the  peace  and  jailer,  the  rule  is  that, 
neither  the  county  judge,  the  AschI  court,  nor  county  oflScers  are  liable  to  a 
person  injured  from  defects  in  the  county  highway,  bridges  or  other  struc- 
tures which  the  county  is,  by  law,  required  to  maintain;  that  an  elevator 
is  a  necessity  in  a  five  story  building,  and  the  fiscal  court  had  jurisdiction, 
to  have  it  built  for  the  comfort  and  convenience  of  holding  the  courts. 

3.  Indemnity  company— As  the  contract  of  the  Fidelity  and  Casualty 
Co.  was  only  to  indemnify  the  county  and  fiscal  court  against  loss,  na 
action  can  be  maintained  against  it  by  the  plaintiff  where  neither  the 
county  nor  the  fiscal  court  are  liable. 

8.  Builder— Liability— As  to  the  Geiger,  Fiske  &  Koop  Co.,  who  built  the 
elevator,  it  Is  not  averred  that  it  knew  the  elevator  was  in  a  dangerous  con- 
dition, but  that  it  knew,  or  by  the  exercise  of  ordinary  care  could  have- 
known,  this.  Inhere  a  defendant  sells  a  thing  which  be  knows  is  dangerous 
and  conceals  the  danger  from  the  purchaser,  a  different  question  is  pre- 
sented. But  this  doctrine  is  not  to  be  applied  to  the  fall  of  an  elevator 
which  is  charged  to  be  due  concurrently  to  its  defectiveness  and  the  unskill-^ 
fulness  and  gross  negligence  of  the  operator  in  using  it. 

B.  H.  Toung,  M.  W.  Ripy,  F.  T.  Fox,  S.  W.  Greene,  T.  R.  McBeath  an(^ 
J.  C.  Poston  for  appellant. 

Kohn,  Baird  &  Spindle  and  S.  E.  Sloss  for  appellee,  J.  R.  Pflanz. 

Gibson,  Biarshall  &  Gibson  for  appellees,  Geiger,  Fiske  &  Koop  Co. 

Forcht  &  Field  and  O'Neal  &  O'Neal  for  appellee  Jefferson  County  an^ 
the  Fidelity  and  Cas.  Co.  of  N.  Y. 
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M.  A.,  D.  A.  Sb  J.  G.  Sachs  for  appellee,  J.  P.  Shlyely, 

Appeal  from  Jefferson  Girouit  Court,  Common  Pleas  Branch,   Second 
DiyisloD. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  was  painfully  injured  by  the  fall  of  an  elevator  In  the  court- 
bouse  at  Louisville  while  she  was  in  the  elevator  as  a  jjaesenger  and  being 
carried  from  the  fifth  floor  to  the  Urst.    She  instituted  this  action   against 
the  fiscal  court  of  Jefferson  county,  Jefferson  county,  the  Geiger,  Fiske  & 
Eoop  Co.,  the  Fidelity  and  Casualty  Co.,  the  jailer  of  Jefferson  county,  and 
the  county  judge  and  justices  personally.    She  alleged  that  the  fiscal  court 
had  the  elevator  installed  in  the  courthouse  voluntarily,  and  without  any 
legal  duty  on  their  part  to  do  so:    that  they  failed  to  have  It  constructed 
«afe1y,  and   by  gross  negligence  permitted   it  to  be  operated  when  out  of 
t)rder  and   controlled  by  inexperienced  persons;    that  the  Geiger,  Fiske  & 
Koop  Co.  put  in  the  elevator  under  contract  with  the  fiscal  court,  and  by 
gross  negligence  failed  to  make  it  safe;  that  the  dangerous  condition  of  the 
elevator  was  well  known  to  the  company,  or  could  have  been  to  it  by  the 
«xerciee  of  ordinary  care  upon  its  part,  but  was  unknown  to  her;  that  the 
Fidelity  and  Casualty  Co.  of  New  York  had  entered  into  a  certain  contract 
with  the  fiscal  court  of  Jefferson  county,  which  was  in  foroe  at  the  time  she 
was  injured,  by  which   it  bound   itself  to  the  fiscal   court  to  indemnify  it 
and  the  county  of  Jefferson  against  any  loss  which  it  might  sustain  by  rea- 
son  of  any  accident  or  injury  which  might  be  sustained   by  any  person  on 
account  of  the  elevator.    The  court  sustained  a  demurrer  to  the  petition. 
Thereupon   the  plaintiff  amended   her  petition,  reiterating  her  charges  of 
«ross  negligence,  alleging  that  for  some  time  before  she  was  hurt  the  ele- 
vator was  in  a  dangerous  condition,  and  that  the  members  of  the  fiseal 
court  and  the  jailer  knew  this,  or  by  the  exercise  of  ordinary  care  could 
have  known   it;    that  the  fiscal  court  received   the  elevator  by  gross  negli- 
gence from  the  Geiger.  Fiske  &  Koop  Co.  when  it  was  in  a  dangerous  con- 
dition; that  the  fiscal  court  was  without  authority  to  put  an  elevator  in  the 
courthouse,  and  that  for  some  time  before  her  injury  the  elevator,  in  its 
dangerous  condition,  was  perilous  to  all  persons  having  occasion  to  use  it, 
and  that  this  was  known  to  the  defendants,  or  could,  by  the  exercise  of  or- 
dinary care,  have  been  known  to  them;    that  the  operator  of  the  elevator 
was  grossly  negligent  and  careless  in  its  operation,  and   that  the  officers  of 
Jefferson  county  referred  to   knew  that  he  was  an   unfit  person   to  have 
charge  of  it.    The  court  sustained  a  demurrer  to  the  petition  as  amended, 
and  the  plaintiff  appeals. 

let.  As  to  Jefferson  county,  the  fiscal  court,  the  county  judge,  justices  of 
the  peace  and  jailer,  the  ruling  of  the  circuit  court  followed  a  long  line  of 
decisions  of  this  court,  the  rule  being  in  this  State  that  neither  the  county» 
the  fiscal  court,  nor  county  officers  are  liable  to  a  person  injured  from  de- 
fects in  the  county  bighvays,  bridges  or  other  structures  which  the  county 
is,  by  law,  required  to  maintain.  (Wheatiey  v.  Mercer  County,  72  Ky.,  704; 
Mobley  v.  Carter  County,  6  Ky.  Law  Bep.,  694;  Hite  v.  Whitley  County 
Court,  91  Ky.,  168;  Shepard  v.  Pulaski  County,  IS  Ky.  Law  Rep.,  078; 
Dowing  ?.  Mason   County,  87  Ky.,  208;  Sinkhorn  v.    Lexington,  &c.,  Co.» 
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SS  Ky.  Law  Bep.,  1479;  Hnrdwiok  v.  Franklio,  d7 Ky.  Law  Rep.,  484.)  The 
Jailer  is  merely  the  custodian  of  the  courthouse,  aud  can  do  more  be  held 
responsible  than  the  county  judge  or  justices.  We  are  earnestly  asked  to 
'overrule  the  decision  referred  to,  but  this  we  can  not  do.  The  rule  thus  de- 
clared has  been  acquiesced  in  by  the  legislature  in  two  revisions  of  the  stat- 
utes. By  section  1840,  Kentucky  Statutes,  the  fiscal  court  has  jurisdiction 
**to  erect  and  keep  in  repair  public  buildings,  secure  a  sufScient  jail  and  a 
comfortable  and  convenient  place  for  holding  court  at  the  county  seat. " 
The  court  must  take  judicial  notice  that  the  circuit  court  of  Jefferson 
county  is  composed  of  six  judges,  and  that  Louisville  is  a  city  of  the  first 
class.  It  is  alleged  in  the  petition  that  the  elevator  fell  from  the  fifth  floor 
of  the  building  to  the  basement.  Some  means  of  getting  the  people  to  the 
upper  floors  of  such  a  building  must  be  provided  by  the  fiscal  court  in  the  dis- 
charge of  its  duty  to  secure  a  comfortable  and  convenient  place  for  holding 
court.  In  buildings  as<bigh  as  this  elevators  are  now  in  common  use,  and 
It  was  undoubtedly  within  the  jurisdiction  of  the  fiscal  court  to  supply  the 
courthouse  with  such  conveniences  as  are  used  In  this  class  of  buildings. 
The  demurrer  to  the  petition  admits  as  true  its  allegations  of  fact,  but  not 
its  conclusions  of  law.  On  the  facts  admitted  the  law  must  be  determined 
by  the  court. 

2d.  As  to  the  Fidelity  and  Casualty  Co.,  as  its  contract  was  only  to  in« 
demnify  the  county  and  fiscal  court  against  loss,  no  action  can  be  main- 
tained against  it  by  the  plaintiff  where  neither  the  county  nor  the  flseal 
court  are  liable  to  her. 

8d.  As  to  the  Qeiger.  Fiske  &  Eoop  Co.,  it  is  earnestly  argued  that  it 
should  be  held  responsible  because  *it  is  alleged  in  the  petition  that  the 
elevator  was  in  a  dangerous  condition  when  accepted  from  the  contractor 
by  the  fiscal  court.  It  is  not  averred  that  it  knew  that  it  was  in  a  danger- 
ous condition,  but  that  it  knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,  this.  Substantially  the  same  question  was  prefented  in  King 
T.  Greekniore,  35  Ky.  Law  Rep. ,  1392.  In  that  case  the  defendant  leased  to 
•another  a  steam  engine,  which  exploded  while  operated  by  the  lessee,  in- 
juring the  plaintiff,  and  it  was  averred  that  the  boiler  was  defective,  and 
that  the  defendant  so  knew,  or  could  have  known  by  ordinary  care.  It  was 
held  that  the  defendant  was  not  liable.  That  case  approved  Loeee  v.  Clute, 
6\  N.  Y.,  494;  Curtin  v.  Somerset,  140  Pa.  St.,  70;  Necker  v.  Harvey,  49 
Mich.,  917,  and  Lewis  v.  Terry,  111  Cal.,  S9.  The  leading  case  on  this  sub- 
ject is  Winterbottom  v.  Wright,  10  M.  &  W  ,  109,  which  was  followed  in 
Longneid  v.  Holladay,  6  Ex.  Ch.,  761;  Hessen  v.  Pindar,  L.  B.,  9  Q.  B. 
Div.,  803;  Zieman  v.  Kieckhefer  Elevator  Manufacturing  Co.,  Minn.,  63 
N.  W.,  102;  Collis  V.  Selden,  L.  R.,  8  C.  P.,  495;  Bank  v.  Ward,  100  U.  S., 
95;  Qoodlander  v.  Standard  Oil  Co.,  27  L.  R.  A.,  793;  Brangdon  v^  Perkins- 
Campbell  Co.,  80  C.  C.  A.,  667;  Daugherty  v.  Herzog,  145  Ind.,  255;  Carter 
V.  Harden,  78  Me.,  528;  McCaffrey  v.  Manufacturing  Co.,  55  L.  R.  A.,  822; 
Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.,  19;  Burdick  v.  Cbeadle,  26  Ohio 
State,  898. ) 

Where  the  defendant  sells  a  thing  which  be  knows  is.dangerous,  and  con- 
ceals the  danger  from  the  purchaser,  a  different  question  is  presented. 
(Hurst  V.  J.  I.  Case  Co.,  120  Fed.,  865;  Heizer  v.  Kingslaud  Manufacturing 
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Co.,  110  Mo.,  617;   Lewis  v.  Terry,  111  Cal.,  80.)    There  are  anthorltles  to 
the  effect  that  the  seller  of  a  deadly  poison  or  other  thln^  immlneDUy  dan- 
gerous to  human  life  is  liable  to  a  third  person  who  may  suffer  injury  hy  • 
reason  of  hie  negligence.    (Hurst  v.  J.  I.  Case  Co.,  19U  Fed.,  866,  and  cases 
cited. )    But  the  doctrine  of  these  cases  is  not  to  be  applied  to  the  fall  of  an 
elevator  which  is  charged  to  be  due  concurrently  to  its  defectiveness,  the  un- 
skillfnlness  of  the  operator  and  his  gross  neglect  In  using  it,  for  an  elevator 
which,  after  "being  run.r|er  months,  breaks  down  by  reason  of  its  iiein^r* 
operated  by  an  inexperienced  and  unfit  person,  and  by  reason  of  his  grosa 
negligence,  can  not  bo  said  to  be  imminently  dangerous  to  human  life. 
Such  an  elevator  can  not  be  distinguished  from  a  defective  steaairiiiiller,  a 
defective  coach  for  the  carriage  of  passengers,  a  defective  wait;  defective 
shelving  In  a  storeroom,  or  a  defective  chandelier  in  a  hotel,  or  the  other 
things  for  which  the  maker  was  held  not  to  be  responsible  to  third  persona 
injured  thereby  in  the  cases  above  cited.    The  case  of  Stowell  v.  Standard 
Oil  Co.,  103  N.  W.,  827,  recognizes  the  soundness  of  these  cases,  and  resta 
upon  the  idea  that  the  oil  sold  there  was  such  as  could  not  be  lawfully  sold 
under  the  statute  of  the  State. 
Judgment  (tflSrmed. 


PERRY  V.  COMMONWEALTH. 

(Filed  March  14,  1005— Not  to  be  reported.) 

Robbery— Evidence— The  indictment  In  this  case  containing  all  tlie  neces- 
sary allegations  to  constitute  the  crime  of  robbery,  and  the  evidence  show- 
ing that  appellant  Rnatched  from  the  person  of  Crowder  his  watch,  while- 
the  latter  was  walking  along  a  street  with  two  companions,  pulling  the 
watch  with  sufficient  force  to  break  the  chain,  and  taking  it  from  the  pos- 
session of  its  owner,  the  evidence  bringing  it  within  the  rule  announced  in 
Roscoe's  Criminal  Evidence,  page  834,  the  judgment  of  conviction  will  not 
be  disturbed. 

B.  C.  Se»y  for  appellant. 

N.  B.  Hays  and  C.  H.  Morris  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant  was  indicted  by  the  grand  jury  of  Graves  county,  charged 
with  the  offense  of  robbery,  committed  by  taking  from  the  person  of  J.  S. 
Crowder  his  watch,  against  his  will,  by  force  and  violence.  A  general  de- 
murrer was  Interposed  to  the  indictment,  and  overruled  by  the  court.  A 
trial  resulted  in  finding  the  appellant  guilty  as  charged,  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary  for  two  years.  Of  this  he  is 
now  complaining. 

The  indictmeut  contains  all  the  necessary  allegations  to  constitute  the 
crime  of  robbery,  and  the  trial  court  correctly  overruled  the  demurrer.  The 
evidence  shows  that'  as  J.  S.  Crowder  was  walking  along  a  street  in  May- 
field,  Ky.,  with  one  or  two  companions,  the  accused  and  another  Joined 
them,  and  while  thus  moving  along  the  accused  snatched  from  the  person 
of  Crowder  his  watch,  which  was  in  his  pocket,  and  attached  to  his  clothing: 
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by  a  chain.  The  watch  was  pulled  from  the  fob,  and  then,  with  sufficient 
force  to  break  the  chain,  it  was  tal^en  from  the  person  of  its  owner.  The 
instructions  of  the  court  correctly  state  the  rule  of  law  applicable  to  the 
case,  and  it  only  remains  to  determine  whether  or  not  the  evidence  was 
sufficient  to  go  to  the  jury. 

In  the  case  of  Williams  v.  Commonwealth,  22  Ky. -Law  Rep.,  1860,  wheie 
one  snatched  n  pocketbook  which  a  lady  was  hnldini;  in  her  hand,  with 
sufficient  force  and  violence  to  wrest  it  from  her  grasp,  tliis  constituted 
robbery,  although  she  wag  not  put  in  fear,  nor  was  any  Injury  done  her 
person. 

In  Roscoe's  Criminal  Evidence,  star  page  S34,  the  rule  is  thus  stated  :  "The- 
prisoner  coming  up  to  the  prosecutor  in  the  street,  laid  violent  hold  of  the- 
eeals  and  chains  of  his  watch,  and  succeeded  in  pulling  it  out  of  his  fob. 
The  watch  was  fastened  with  a  steel  chain,  which  went  round  his  neck,  and 
which  prevented  the  prisoner  froriT  immediately  taking  the  watch;  but  by 
pulling,  and  two  or  three  jerks,  he  broke  the  steel  chain  and  made  off  with 
the  watch.  It  was  objected  that  this  came  within  the  cases  as  to  snatching; 
but  the  judges  on  a  case  reserved  were  unanimously  of  opinion  that  the 
conviction  was  right,  for  that  the  prisoner  could  not  obtain  the  watch  at> 
once,  but  had  to  overcome  the  resistance  the  steel  chain  made,  and  actual 
force  was  used  for  that  purpose."    (Mason's  Case,  liuss.  and  Ry. ,  419.) 

The  evidence  in  the  case  at  bar  brings  it  within  the  principle  contained 
in  the  authority  above  cited,  and  the  judj^ment  is,  therefore,  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  HOWARD. 
(Filed  March  14,  19()5— Not  to  be  reported.) 

1.  Bill  of  exceptions— Order  filing— ^5ectlon  4(i3».  Kentucky  Statutes,  pro- 
vides that  the  official  st^^nographer's  transcript  of  the  evidence  *'shall  be- 
filed  among  the  piipers  to  l)e  used  in  making  up  the  bill  of  exceptions  to  the- 
Court  of  AppealH,  but  the  transcript  in  this  case  not  having  been  flUd  by- 
order  of  court,  the  record  is  here  withcmt  a  bill  of  exceptions. 

2.  Pleadings — Support  of  judgment  by— The  pleadings  support  the  judg- 
ment in  this  case,  and  as  no  other  question  is  raised  by  the  record  as  pre- 
sented the  judgment  will  not  be  disturbed. 

J.  D.  Atchison,  C.  S.  Walker,  J.  M.  Dickinson  and  Pirtle  &  Trabue  for 
appellant. 

La  Vega  Clements  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobeon. 

Appellee,  Martha  A.  Howard,  fell  from  the  platform  of  one  of  appellant's, 
passenger  coaches  when  she  was  getting  on  the  train  as  a  passenger,  by  rea- 
son, as  she  alleged,  of  the  station's  not  being  sufficiently  lighted,  and  got  a 
jadgment  in  the  sum  of  1370  for  her  Injuries.  When  the  defendant's  mo- 
tion for  a  new  tr!al  was  overruled  it  prayed  an  appeal  to  this  court,  whioU 

vol.  27—33 
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Mr6  p^ranted,  but  no  order  wae  made  filing  a  bill  of  exceptions,  or  giving 
time  to  file  one.  and  the  record  ie  here  without  a  bill  of  exceptions.  There 
is  attached  to  the  record  the  stenographer's  transcript  of  the  evidence  heard 
on  the  trial,  but  there  was  no  order  of  the  court  filing  it  as  a  bill  of  excep- 
tions, or  filing  it  as  part  of  the  record,  although  it  is  certified  as  correct  by 
4he  Judge  who  presided  at  the  trial. 

By  section  4869,  Kentucky  Statutes,  the  official  stenographer's  transcript  of 
'the  evidence  "shall  be  filed  among  the  papers  to  be  used  in  making  up  the 
bill  of  exceptions  to  che  Court  of  Appeals,"  but  it  does  not  become  a  part 
of  the  record  for  the  purposes  of  a  bill  of  exceptions  without  some  order  of 
the  court  filing  it  as  a  bill  of  exceptions,  and  can  not  be  considered.  The 
order  heretofore  made  overruling  the  motion  to  strike  the  transcript  from 
the  record  was  due  to  a  misunderstanding  of  the  record  The  pleadings  sup- 
port the  judgment,  and  as  no  othef  question  is  raised  by  the  record  as  pre- 
sented the  judgment  appealed  from  can  not  be  disturbed. 

Judgment  affiiraed. 


BURTON  V.  CITY  OF  LOUISVILLE. 
(Filed  March  14,  1905— Not  to  be  reported. ) 

1.  Taxes— Sale  of  land  to  pay— Provision  of  judgment — Three  suits  were 
pending  by  appellee  against  the  owners  of  a  certain  lot,  the  object  being  to 
enforce  its  lien  for  taxes.  A  judgment  was  rendered  in  one  and  appellant 
at  the  sale  thereunder  purchased  the  property.  Afterwards  the  city  amended 
its  petition  in  the  other  two  cases  making  appellant  a  party  and  praying 
for  a  judgment  for  the  enforcement  of  the  lien.  Held — The  provision  in  the 
judgment  that  "said  sale  shall  be  made  subject  to  the  liens  for  unpaid 
State  taxes,  and  unpaid  taxes  due  or  to  become  due  the  city  of  Louisville, 
on  said  property,  and  not  reoovered  by  this  Judgment,  rendered  the  property 
subject  to  the  lien  for  unpaid  taxes. 

2.  Same— Construction  of  statutes— Section  8005,  Kentucky  Statutes,  which 
provides  that  "when  an  action  heretofore  or  hereafter  brought  under  this  or 
the  following  sections  is  still  pending  or  undetermined,  a  new  action  upon 
subsequent  accruing  taxes  may  be  brought,  and  either  action  may.  In  the 
discretion  of  the  court,  be  carried  to  judgment  separately,  and  a  sale  may 
be  had  under  the  judgment  therein  of  sufficient  property  to  satisfy  the  same, 
giving  the  purchaser  a  title  free  from  tax  liens  set  up  In  other  causes,"  will 
not  relieve  appellant  of  the  Hens  in  the  other  actions  in  which  he  was  made 
a  party  because  he  can  not  claim  both  under  and  against  the  judgment  aft 
the  same  time,  and  having  made  his  purchase  subject  to  the  lien  of  the  city 
he  can  not  afterwards  claim  that  he  holds  free  of  that  lien. 

Ijane  &  Harrison  for  api)ellant. 

Henry  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

In  U96  the  city  of  Louisville  instituted  in  the  Jefferson  Cizcuit  Court, 
Chancery  Division,  an  action  against  the  owners  to  enforoe  its  lien  for  taxes 
for  the  years  1891,  1893,  1898  and  1894,  on  a  lot  of  ground  lying  on  the  east 
side  of  Fifth  street,  letween  Walnut  and  Chestnut  streets,  having  a  front  of 
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fortj-flye  feet  on  Flftb  street,  and  running  back  the  same  width  two  hun- 
dred and  four  feet,  being  designated  on  the  maps  of  the  assessor  as  lot  No. 
10,  block  82.  On  January  10,  1809,  the  city  instituted  a  second  action  in  the 
-same  court  against  the  same  defendants  to  enforce  its  lien  on  the  same  prop- 
'erty  for  city  taxes  for  the  year  1897,  and  on  the  17th  day  of  July,  1899,  it  in- 
stituted a  third  action  in  the  same  court  against  the  fiame  parties  to  enforce 
a  Hen  upon  the  same  property  for  municipal  taxes  for  the  years  1S96,  1896 
and  1898. 

While  these  three  aotlonfl  were  pending  the  second  one  was  set  down  for 
judgment,  and  no  answer  having  been  filed,  the  court  rendered  a  judgment 
^y  default  as  prayed  for  in  the  petition.  In  pursuance  of,  and  in  acoord- 
Ance  with,  this  judgment  the  property,  after  having  been  advertised  as  re- 
tiuired  by  law,  was  sold  at  public  outcry,  and  bid  in  by  Hardy  Burton  for 
the  sum  of  1187.66,  that  being  the  amount  of  the  judgment,  interest  and 
cost  up  to  and  including  the  sale.  This  sale  was  afterwards  reported  by  the 
-commissioner  to  the  court,  and  no  exceptions  having  been  filed  thereto,  was 
-approved;  whereupon  the  purchaser  paid  into  court  the  amount  of  his  bid, 
and  it  was  withdrawn  by  the  city.  Afterwards,  the  city  amended  its  peti- 
tion in  the  other  two  eases,  making  Hardy  Burton,  the  purchaser,  a  party 
tlefendant  thereto,  and  prayed  for  a  judgment  for  the  taxes  involved  therein 
•and  for  an  enforcement  of  its  lien  against  the  property  hereinbefore  de- 
scribed. The  appellant  thereupon  filed  his  answer,  setting  up  his  purchase 
-at  the  former  sale,  and  claiming  that  by  it  he  acquired  the  property  free  of 
lien  for  any  other  taxes  due  the  city.  A  reply  by  the  city  placed  in  issue  the 
allegations  of  the  answer,  and  the  case  having  been  sutmltted  to  the  chan- 
<sellor  he  rendered  a  judgment  subjecting  the  property  in  the  hands  of  Bur- 
ton to  the  lien  of  the  city  for  its  taxes  for  the  years  herelubefoze  enumerated 
t>ther  than  1897 

Section  8005  of  the  Kentucky  Statutes,  which  has  relation  to  the  enforce- 
ment by  action  of  payment  of  taxes  by  cities  of  the  first  class,  among  other 
things  contains  the  following:  ''When  an  action  heretofore  or  hereafter 
brought  under  this  or  the  following  sections  is  still  pending  or  undeter- 
mined, a  new  action  upon  subsequently  accruing  taxes  may  be  brought  and 
either  action  may,  in  the  discretion  of  the  court,  be  carried  to  judgment  sep- 
arately, and  a  sale  may  be  had  under  the  judgment  therein  of  sufficient 
property  to  satisfy  the  same,  giving  the  purchaser  a  title  free  from  tax  liens 
set  up  in  other  causes." 

This,  it  is  insisted,  secured  to  appellant  Burton  by  his  purchase  at  judi- 
cial sale  the  title  to  the  property  free  of  any  lien  which  the  city  might  then 
have  for  other  taxes.  We  think  this  is  untenable.  The  judgment  under 
which  the  purchase  was  had  provided  as  follows:  '*Said  sale  shall  be  made 
subject  to  the  liens  for  unpaid  State  taxes,  and  unpaid  taxes  due,  or  to 
become  due,  the  city  of  Louisville  of  said  property,  and  not  recovered  by 
this  judgment. ' ' 

Assuming  that,  without  this  provision  in  the  judgment  under  which  the 
sale  was  had,  the  purchaser  would  have  obtained  the  property  free  of  liens 
as  against  the  city  for  taxes  for  the  other  years,  we  think  it  clear  that  the 
purchaser  by  hia  bid  obtained  the  property  sutject  to  the  city's  lien  for 
tinpald  taxes  by  the  express  language  of  the  judgment.    He  can  not  claina 
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both  UDder  and  against  the  judgment  at  the  same  time,  and  having  inade- 
his  purchase   subject  to  the  lien   of   the  city,  he  can  not  afterwards  claiia 
that  he  holds  free  of  that  Hen.     Even  if  the  judgment  was  erioueous  a» 
being  contrnry  to  the  provisions  of  the  statute  cited,  it  was  not  Toid,  and 
never  having   been   reversed,  vacaiA>d   or  modified,  it  is  binding  on  all  the^ 
parties  of  which  the  court  h:id  jurii^diction.     Nor  was  the  default  judgment, 
void  even    if   it  afforded  relief   not   specifically  prnyed   for   in   the  petition. 
This  defect,  if   it  existed  (and  that  is  not  conceded),  rendered  it  erroneous., 
not  void.     (Handford  v.  Holdman.  14  Bu^b,  210.)    The  case  of  Allsmiller  v. 
Freutchenicht,  &6   Ky  .  198,  does   not  support   appellant's   position   in   thla 
regard.     In  that  case  the   judgment  was  void  as  to  the  infants  because  the^ 
were  not  before  the  court  on  the  pleading  under  which  it  was  rendered,  not 
because  relief  not  specifically  prayed  for  was  granted.     But  we  do  not  think, 
the  language  of  the  statute  susceptible  of  the  construction  given  to  it  by  ap- 
pellant.    The  city  had  the  right  to  bring  several  actions  for  taxes  of  differ- 
ent years.    To  the   taxes  for   some  of  the  years  in  the  several  suite  valid 
defenses  might  be  interposed,  which  would  greatly  delay  the  litigatioD,  and 
to  enable  the  city  to  obtain  judgments  in  the  other  actions  to  which  there- 
might   be  no  defense  the  statute   permits  the  chancellor,  in  bis  discretlou, 
to  allow  such  to  be  prosecuted  to  judgment,  and  to  sell  thereunder  sufficient 
property  free  of  lien  to  pay  off  the  judgment.     But  this  statute  was  enacted 
for  the  benefit  of  the  city,  and  not  to  restrict  its  rights.      It  does  not  forbid 
the  chancellor  to  enter  judgment  in  one  of  the  cases  decreeing  a  sale  of  the 
property  subject  to  the  lien  depending  in  the  others.     The  language  of  the 
statute  enlarges   the   remedy,  instead   of   denying   or   restricting   it.     And 
where  the  property  is  thus  sold  subject  to  lien    for   unpaid   tuxes  not   in- 
volved in   the  particular  action   in  which   the  .sale  is   ha.i,    the   purchaser- 
under  this  judgment  can  not  complain  that  he  does  not  get   the  property- 
free  of  lien. 
Judgment  afiSrmed. 


THOMP.^ON  V.  THOMPSON. 

(Filed  March  14,  1906— Not  to  be  reported.) 

Divorce  and  alimony— While  the  action  of  the  chancellor  in  granting  the  di- 
vorce in  this  case  can  not  be  revised,  he  should  have  adjudged  appellant  ali- 
mony. She  was  turned  out  without  anything  and  without  sufiScient  excuse. 
The  appellee  is  worth  S3,500  after  the  payment  of  his  debts  and  had  capacity 
to  earn  money,  while  she  has  little  or  no  such  capacity.  From  the  ciroum- 
stances  an  allowance  to  her  of  11,000  would  be  reasonable,  and  this  should, 
be  adjudged  her. 

C.  E.  Denny  and  Robt.  L.  Greene  for  appellant. 

S.  Walton  Forgy  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  and  appellee  were  married  on  January  8,  1901.  They  lived  to-- 
gether  as  man  and  wife  until  December  1,  1902,  or  about  twenty-three- 
months,  they  then  separated,  and  she  filed  suit  against  him  for  dlToroe  and. 
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alimony.     On  final  hearing  the  circuit  court  adjudged  her  a  divorce,  but 
vefuaed  to  allow  her  any  alimony,  and  she  appeals. 

At  the  time  of  their  marriage  she  was  eighteen  years  old,  and  he  about 
torty.    She  was  without  means,  and   her  father  was   poor;    his  family  was 
better  off,  and  he  had  a  farm  and  some  stock.     He  was  slightly  deaf  and  of 
•a  quiet  disposition;  she  was  more  full  of  life,  and  fond  of  company.     For 
the  first  year  they  Jived  happily  together..    During  the  second  year  the  wife's 
health  became  bad  from  indigfbstinn   and   some  feminine  disorder.     Unhap- 
piness  grew  up  between  them,  which  finally  culminated  in  th'eir  separation. 
They  had  no  children,  and  lived  on  a  farm,  no  one  living  with  them.     The 
"Weight  of  the  evidence  shows  that  the  wife  was  fond  of  going  to  dances, 
picnics  and  the  like,  or  of  visiting  the  neighbors,  though  it  does  not  show 
that  she  neglected  her  household  duties.    The  husband  during  the  first  year 
of  their  married  life  went  with  her,  but   the  second  year  did   not  do   so, 
evidently  discouraging  her  going.     He  became  j«alous  of  her,  charged  her 
'With  receiving  notes  from  young  men  clandestinely,  and  on  une  occasion, 
When  he  found  a  little  negro  boy  under  the  table  at  dinner  time,  kicked  or 
ran  the  boy  out,  refusing  to  credit  her  statement  that  she  had  the  boy  there 
to  bring  in  stove  wood  for  her,  charging  that  the  boy  was  there  to  bring  her 
uotes,  and  calling  her  a  bitch  and  a  liar.     After  this  she  was  seen  at  home 
In  tears,  but  does  nut  seem  to  have  told  any  one  of  her  troubles.     Still,  evi- 
•deutly,  it  went  on  from,  bad  to  wors^e,  until  in  the  fall  he  drove  her  up  to 
her  father's  one  day  in  a  buggy,  and  when  she  got  out,  handed  her  a  note, 
telling  her  to  read  it  and  saying  to  her  in  effect  that  she  need  not  go  home 
unless  she  would  promise  that.    The  sum  of  the  note  was  that  she  must  not 
■go  any  more  to  a  neighbor's  named  Russell,  who  had  three  daughters,  nice 
^irls,  to  whom,  for  some  reason,  the  husband  had  taken  an  objection.     She 
answered  that  she  would  agree  to  it,  after  reading  the  note,  and  did  return 
home,  but  some  weeks  afterwards  she  went  with   her  brother  over  to  Mr. 
UneseH's  one  day,  and  when  they  came  back  the  defendant  had  locked  her 
•out.    She  then  went  to  her  father's,  and  they  did  not  live  together  any  more. 
The  defendant  charged  that  she  had  been  unfaithful  to  her  marriage  vows, 
and  while  in  his  answer  he  alleged  that  he  wished  her  to  return  home  and 
'Seems  to  have  expressed  this  wish  to  her  and  her  people  about  the  time  of  the 
-separation,  or  some  time  thereafter,  still  when  he  came  to  cross  examine  the 
witnesses  which  were  introduced  on  behalf  of  his  wife  he  undertook  to  prove 
t)y  them  that  she  was  sending  and   receiving  notes  from  young  men  and 
-other  conduct  on  her  part  which,  if  he  believed  to  be  true,  would  certainly  de- 
stroy all  chances  of  domestic  happiness  between  them.    He  spoke  of  her  as  a 
low-down  wdtoan,  and  not  only  did  not  withdraw  the  charges  he  had  made 
-of  infidelity,  but  attempted  to  substantiate  them.     The  proof  wholly  fails  to 
show  any  misconduct  on  the  part  of  the  wife,  or  any  ground  for  the  hus- 
band's suspicions,  and  while  it  Is  insisted  for  him  that  the  witness  is  not  to 
^e  believed  who  testifies  to  his  calling  his  wife  a  liar  and  a  bitch  when  he 
found  the   little  boy  under  the  table,  there  is  no  question  that  he  doubted 
tiifl  wife's  fidelity  and  that  his  jealousy  of  her  was  the  cause  of  the  trouble. 
For  her  to  have  returned  to  his  home  under  such  circumstances  would  have 
4)6611  to  make  marriage  a  mockery.    No  true  woman  could  have  maintained 
tier  self-respect  as  a  wife  doubted  and  dishonored  as  she  was. 
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We  can  Dot  revise  the  action  of  the  cirouit  judge  in  granting  the  divorce^ 
we  can  only  revise  his  action  in  refusing  the  wife  alimony.  The  wife  waa 
turned  out  without  anything,  her  father  being  a  poor  man.  The  husband 
had  a  farm  for  which  he  refused  I3,1CM);  he  had  four  or  five  horses  and  other* 
personal  property.  He  owned  a  one-third  interest  in  his  father's  estate* 
■ubjeot  to  his  mother's  life  estate,  and  she  was  seventy-five  years  old.  Th» 
father's  estate  was  of  value  about  $4,000.  He  had  borrowed  from  his  mother* 
$660  and  from  his  brother  $200.  He  was  a  thrifty,  money-making  man.  In 
icood  health  and  prospering.  Under  all  the  evidence  we  are  satisfied  that, 
he  was  worth  not  less  than  13,600  after  the  payment  of  his  debts.  Gonsid- 
ering  his  interest  in  his  father's  estate,  and  considering  the  fact  that  he  had 
capacity  to  earn  money,  while  his  wife  had  little  or  none,  and  the  circum- 
itances  of  his  sex)aration  from  the  plaintiff,  we  conclude  that  a  reasonable^ 
allowance  to  the  wife  for  alimony  is  $1,000,  and  that  this  should  be  ad- 
Judged  her.    We  see  no  reason  for  increasing  the  allowance  to  her  attorn^. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi^ 
cated. 


KENTUCKY  LIVE   STOCK   BREEDERS'  ASSOCIATION   v.    HAGER^ 

AUDITOR. 

(Filed  March  16,  1906.) 

1.  Appropriations— State  fair— Title  to  act— Special  legislation— Gonstitu^ 
tionallty— The  Kentucky  Live  Stock  Breeders'  Association  is  a  corporatior> 
created  by  the  laws  of  this  State  for  encouraging  and  promoting  interest  iib 
breeding,  management  and  general  improvement  and  development  of  pure- 
bred live  stock,  and  holding  annual  exhibitions  and  sales  of  live  stock.    Th» 
Kentucky  Legislature,  on  March  29,  1902,  passed  an  act  under  the  following 
title:  "An  act  to  provide  for  the  improvement  and  development  of  the  live* 
Btock,  agricultural  and  kindred  interests,  by  the  establishment  and  main- 
tenance of  a  State  fair,"  and  providing  for  the  holding  of  an  annual  State- 
fair  for  the  exhibition  of  agricultural,  mechanical,  horticultural,  dairy,  for- 
estry, poultry  and   live  stock,  to  be  known  as  the  "Kentucky  State  Fair,'* 
and  placed  the  same  under  the  management  and  control  of  the  board  ot 
directors  of  the  Kentucky  Live  Stock  Breeders'  A^isociation,  and  appro- 
priated $15,000  annually,  to  be  used  as  premiums  alone,  in  the  holding  of 
said  State  fair,  t«  be  paid  by  the  State  Treasurer  to  the  treasurer  of  said 
Breeders'  Association  for  the  purposes  named,  who  is  required  to  give  bond 
to  the  State  for  the  faithful  disbursement  of  said  appropriation.    In  deter- 
mining whether  such  appropriation   is  in  conflict  with   section  69  of  the- 
Kentucky  Constitution  and  subsections  17  and  29  thereof,  which  are  as  toU 
lows:   "Section  639.  The  general  assembly  shall  not  pass  any  local  or  speoiai 
acts  concerning  any  of  the  following  subjects,  or  for  any  of  the  following- 
reasons,  viz:"  *    *    *  "Subsection  17.    To  grant  a  charter  to  any  corix)ra- 
tion  or  to  amend  the  charter  of  any  existing  corporation."    *    «    •    *'Sub- 
section  29.  In  all  other  cases  where  a  general  law  can  be  made  applicable  no 
special  law  shall  be  enacted. "    Held— The  act  does  not  create  the  Kentucky 
Live  Stock  Breeders'  Association.    That  corporation  was  already  in  exist- 
ence.   The  act  in  effect  makes  an  appropriation,  and  directs  that  a  State  fair* 
be  held.    The  Breeders'  Association    \s  simply  an  agency  selected   by  th& 
legislature  to  carry  ou  j  Its  purposes,  nor  does  the  act  relate  to  more  thaik 
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one  subject.  The  creatioo  of  the  State  fair,  and  the  naming  of  the  agency 
to  carry  out  the  legislative  purpose,  are  germane  to  the  subject  expressed  in 
the  title,  and  are  not  foreign  to  it.  The  treasurer  of  the  Breeders'  Associa- 
tion is  simply  made  the  disbursing  agent  of  the  money  instead  of  the  State 
Treasurer,  for  the  convenience  of  the  public  service,  and  no  money  is  placed 
in  the  hands  of  any  one  not  subject  to  State  control. 

J.  Embry  Allen  for  appellant. 

N.  B.  Hays  and  G.  H.  Morris  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  following  act  became  a  law  without  the  signature  of  the  governor  on 
March  20,  1003 : 

'*An  act  to  provide  for  the  improvement  and  development  of  the  live 
stock,  agircultural  and  kindred  interests  by  the  establishment  and  main- 
tenance of  a  State  fair. 

**Whereas,  the  State  of  Kentucky  has  fallen  behind  her  sister  States  in  the 
development  of  her  live  stock  and  her  agricultural  products,  and  has  lost 
the  prestige  and  high  standing  her  live  stock  once  gave  her;  and 

'*Whereas,  in  former  times  breeders  from  all  parts  of  the  United  States 
and  even  foreign  countries  looked  to  Kentucky  for  pure  bred  stock  to  im- 
prove their  herds  and  flocks;  and, 

*' Whereas,  as  our  neighboring  States,  viz. :  Ohio.  Indiana,  Illinois  and 
Missouri,  are  rapidly  forging  ahead  of  us  as  breeders  of  live  stock  by  the 
annual  appropriations  of  large  sums  to  equip  and  maintain  State  fairs  for 
the  exhibition  of  the  products  of  their  respective  States,  and  the  payment  of 
premiums  of  such  exhibits,  we  deem  it  necessary  to  establish  and  maintain 
a  State  fair  in  Kentucky  for  the  exhibition  of  live  stock  and  the  products 
of  the  farm,  orchard,  dairy,  poultry,  and  such  other  interests  as  may  be 
helpful  to  all  the  people  of  our  State;  therefore, 

"Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth  of  Ken- 
tucky : 

*'Seotion  I.  Thnt  an  annual  State  fair  for  the  exhibition  of  agriculturaU 
mechanical,  horticultural,  dairy,  forestry,  poultry  and  live  stock,  be,  and 
the  same  is  hereby,  created,  to  b^  known  as  the  Kentucky  State  Fair. 

* 'Section  2.  That  in  order  to  relitive  the  said  State  fair  of  any  political 
appearance  the  same  is  to  under  the  management  and  control  of  the  board 
of  directors  of  the  Kentucky  Live  Stock  Breeders*  Association,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  Kentucky  (hav- 
ing its  principal  office  in  the  city  of  Louisville),  and  their  successors  Id 
office,  which  board  of  directors  are  elected  annually  by  the  stockholders  of 
the  said  association. 

**Section  8.  The  sum  of  $15,000  is  hereby  appropriated,  which  appropria- 
tions are  to  be  used  as  premiums  alone;  the  said  fair  to  be  held  at  such  time 
and  place  as  the  board  of  directors  of  the  Kentucky  Live  Stock  Breeders^ 
Association  may  detennine,  and  the  said  Kentucky  Live  Stock  Breeders' 
Association  are  to  pay  all  other  expenses  incurred. 

"Section  4.  The  sum  of  115,000  is  to  be  paid  annually,  on  the  first  day  of 
July,  at  which  time  the  auditor  shall   draw   his  warrant  on  the  State  treas- 
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larer  in  favor  of  the  treasurer  of  the  Keotucky  Live  Stocls  Breeders'  Asso- 
ciation. 

"Section  6.  The  treasurer  of  the  said  Kentucky  Live  Stock  Breeders'  As- 
sociation shall  execute  hond  with  the  State  of  Kentucky,  in  the  sum  of 
^15,000,  for  the  faithful  disbursement  of  such  money,  according  to  the  pro- 
visions of  this  act. 

"Section  6.  The  treasurer  of  the  Kentucky  Live  Stock  Breeders'  Associa- 
tion, shall,  within  sixty  days  after  holding  such  annual  State  fair,  render  to 
the  auditor  of  the  State  of  Kentucky  an  itemized  statement  showing  the  dis- 
bursement of  such  appropriation,  which  itemized  statement  shall  be  em- 
bodied in  the  State  auditor's  annual  report. 

"Section  7.  Any  part  of  the  money  unexpended  shall  be  refunded  by  the 
treasurer  of  the  said  association  to  the  State  of  Kentucky. 

"Section  8.  Any  profits  derived  from  the  fair  shall  go  into  a  sinking  fund 
to  be  used  for  succeeding  fairs  of  the  association." 

The  Kentucky  Live  Stock  Breeders'  Association  is  a  corporation  created 
under  the  laws  of  this  State,  with  its  principal  office  in  the  city  of  Louis- 
ville. The  nature  of  the  business  of  the  corporation  is  thus  stated  In  its 
original  articles  of  incorporation  : 

"The  nature  of  the  business  to  be  carried  on  by  the  corporation  shall  be 
encouraging  and  promoting  Interest  In  breeding,  management  and  general 
Improvement  and  development  of  pure  bred  live  stock  and  holding  annual 
exhibitions  and  sales  of  live  stock  at  Louisville,  Kentucky." 

This  was  amended  on  January  13,  1903,  so  as  to  read  as  follows: 

"The  nature  of  the  business  to  be  carried  on  by  the  corporation  shall  be 
encouraging  and  promoting  interest  in  breeding,  management  and  general 
improvement  and  development  of  pure  bred  live  stock  and  holding  annual 
exhibitions  and  sales  of  live  stock." 

The  auditor  of  the  State  in  the  year  1904  declined  to  draw  his  warrant  on 
the  treasurer  in  fuvor  of  the  treasurer  of  the  Kentucky  Live  Stock  Breed- 
ers' Association  for  $15,00)  as  provided  In  the  act,  on  the  ground  that  the 
statute  was  unconstitutional,  and  this  action  was  filed  to  obtain  a  man- 
damus directing  him  to  do  so.  The  circuit  court  dismissed  the  petition, 
and  the  plaintiff  appeals.  The  only  question  to  be  determined  on  the  ap- 
peal is  the  constitutionality  of  the  statute.  It  is  insisted  that  it  is  in  con- 
flict with  subsections  17  and  29  of  section  59  of  the  Constitution : 

"Section  59.  The  general  assembly  shall  not  pass  any  local  or  special  acts 
eoncerning  any  of  the  following  subjects,  or  for  any  of  the  following  rea- 
sons, namely :    •    ♦    • 

"Subsection  17.  To  grant  a  charter  to  any  corporation,  or  to  amend  the 
eharter  of  any  existing  corporation.     ♦    ♦    ♦ 

"Subsection  39.  In  all  other  cases  where  a  general  law  can  be  made  ap- 
plicable, no  special  law  shall  be  enacted." 

It  is  urged  that  the  purpose  expressed  in  the  title  of  the  act  is  the  estab- 
lishment and  maintenance  of  a  State  fair,  and  that  the  legislature  bad  no 
power  to  speak  into  existence  a  State  fair. 

The  act  does  not  create  the  Kentucky  Live  Stock  Breeders'  Association. 
7hat  corporation  is  already  in  existence.  The  act  in  effect  makes  an  appro- 
priation, and  directs  that  a  State  fair  shall  be  held.    The  Kentucky  Live 
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Stock  Breeders'  Association  is  simply  an  agency  selected  by  the  legislature 
to  carry  out  its  purposes.  The  prohibition  of  special  legislation  was  not 
intended  to  prevent  the  legislature  fioin  legislating  on  a  special  subject, 
and  we  are  unable  to  see  how  a  general  law  could  be  passed  providing  for  a 
State  fair  in  substantially  any  other  way.  The  act  passed  in  the  aid  of  the 
World's  Fair  at  Chicago  and  the  World's  Fair  at  St.  Louis  were  not  less 
special  legislation  than  the  act  before  us,  nor  does  the  act  relate  to  more 
than  one  subject.  The  creation  of  the  fair  and  the  naming  of  the  agency 
which  was  to  carry  out  the  legislative  purposes  are  germane  to  the  subject 
expressed  in  the  title  of  the  act,  and  not  foreign  to  it.  The  entire  act  relates 
to  one  subject.  It  is  also  insisted  that  a  State  fair  is  not  a  public  purpose 
for  which  the  money  of  the  State  may  be  appropriated  by  the  legislature, 
and  that  the  act  merely  gives  a  bounty  of  115,000  to  appellant.  The  appro- 
priation to  the  World's  Fair  was  sustained  by  this  court  (Norman  v.  Board 
of  Managers,  93  Ky.,  537 »,  and  if  the  legislature  may  appropriate  money  ip 
aid  of  a  fair  held  in  another  State  to  properly  represent  the  State  in  such  a 
fair,  it  is  hard  to  see  how  a  fair  held  within  the  State  to  make  an  exhibit  of 
the  products  of  the  State  is  not  equally  a  public  purpose.  Sunh  legislation 
has  been  sustained  by  the  curreut  of  authority  in  the  other  States  of  the 
Union  having  constitutions  substantially  the  same  as  ours.  (Daggett  v. 
•Colgan,  92  Cal.,  53:  Stat^  v.  Cornell.  Neb.,  74  N.  W.,61;  Sharpless  v. 
Mayor  of  Philadelpiiia,  21  Pa  State,  147;  City  of  Minneapolis  v.  Janney,  90 
:N.  W.,  312;  Downing  v.  Iniilann  State  Board  of  Agriculture,  129  Ind.,  448; 
Shelby  County  v.  Tennessee  Centennial  Exposition,  26  S.  W.,  694;  Ben- 
nington V.  Park,  50  Vt.,  17S. ) 

In  House  of  Reform  y  City  of  Lexington,  23  Ky.  Law  Eep.,  1470,  and 
Children's  Home  Society  v.  Hager,  Auditor,  26  Ky.  Law  Rep.,  1135,  we  held 
that  the  State  might  appropriate  monpy  to  a  public  purpose,  and  make  an 
existing  corporation  its  agent  for  the  disbursement  of  the  appropriation  just 
-as  it  may  appoint  other  agencies  for  this  purpose.  We  adhere  to  the  lule 
laid  down  in  those  cases  for  the  reasons  there  given. 

The  learned  attorney  general  has  not  referred  us  to  any  case  holding  an 
act  making  as  appropriation  for  a  State  fair  unconstitutional.  He  relies 
mainly  on  Michigan  Sugar  Company  v.  Auditor  General,  83  Am.  St.  Rep., 
864.  In  that  case  the  Supreme  Court  of  Michigan  held  that  an  act  paying  a 
bounty  of  one  cent  a  pound  to  the  manufacturers  of  b<*et  sugar  was  uncon- 
stitutional on  the  ground  that  to  use  the  public  money  to  build  up  a  private 
business  was  to  take  private  property  not  for  public  but  for  private  purposes 
by  act  of  the  legislature.  We  do  not  doubt  the  soundness  of  the  decision, 
but  it  has  no  application  to  an  appropriation  tor  a  State  fair  which  is  a 
public  purpose.  He  also  referred  us  to  several  cases  in  which  it  was  said 
that  the  money  of  the  people  belongs  in  the  custody  of  the  agents  of  the  peo- 
ple, and  can  not  by  the  legislative  act  be  put  into  the  hands  of  those  over 
irhom  the  State  has  no  control.  Such  expressions  must  be  confined  to  the 
State  of  case  presented  to  the  court  when  they  were  used.  The  legislature 
of  a  State  has  all  power  not  prohibited  by  the  Constitution.  There  is  in  our 
Constitution  no  limitation  on  the  power  of  the  legislature  to  create  agencies 
for  the  execution  of  its  purposes  or  to  select  such  as  it  deems  fit.  The  power 
baa  often  been  exercised.    It  will  be  observed  that  by  the  act  in  question 
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the  treasurer  of  the  Breeders*  Association  is  required  to  execute  boDd  with 
the  State  of  Kentucky  in  the  sum  of  tlG.OOO  for  the  faithful  disbursement 
of  the  money  according  to  the  proTi&ions  of  the  act;  that  any  part  of  the* 
money  unexpended  must  be  refunded  to  the  State;  and  that  within  sixty 
days  after  the  holding  of  the  annual  fair  the  treasurer  shall  render  to  the 
auditor  of  the  State  an  itemized  account  of  the  disbursement  of  the  moneyr 
and  that  this  itemized  statement  shall  be  embodied  in  the  auditor's  annual 
report.  It  will  thus  be  seen  that  the  treasurer  of  the  Breeders'  Association 
holds  the  116,000  by  virtue  of  the  act  and  under  his  bond.  He  can  not  apply 
the  money  for  any  other  purpose  except  the  poyment  of  premiums  as  directed 
in  the  act,  and  any  surplus  left  is  to  be  returned  to  the  treasury.  He  is, 
therefore,  under  the  control  of  the  State;  his  poweisare  defined  by  the  stat- 
ute, and  the  legislature  may  at  any  time,  by  repealing  the  act,  have  any 
amount  left  in  his  hands  unexpended  returned  to  the  treasury.  The  effect 
of  the  act  would  not  be  different  if  the  legislature  had  provided  that  the 
premiums  awarded  at  the  fair  should,  to  the  extent  of  tl6,000,  be  paid  directly 
from  the  State  treasury  to  the  person  to  whom  the  premium  was  awarded. 
The  treasurer  of  the  Breeders*  Association  is  simply  made  the  disbursing 
agent  of  the  money.  Instead  of  the  State  treasurer,  for  the  oonvenience  of 
the  public  service,  and  no  money  of  the  State  is  placed  in  the  hands  of  any 
one  not  subject  to  State  control. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi- 
cated. 

Whole  court  sitting,  Judge  Nunn  dissintlng. 
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(Filed  March  15,  1906-Not  to  be  reported.) 

1.  Stock  certificates— Sale  of— Contract  to  sell— Where  a  power  of  attor- 
ney appended  to  each  of  certain  notes  which  were  secuied  by  lien  upon 
certiQcates  auihorized  a  private  sale  of  the  stock  certificates  without  ad- 
vertisement or  notice,  but  by  clear  implication  precluded  the  holder  of  the 
noiies  from  becoming  the  purchaser  at  such  sale,  the  purchaser  fihould  be  re- 
quired to  show  that  the  sale  was  fairly  made  according  to  the  terms  of  the 
contract  at  ''public  sale." 

8.  Same— It  being  evident  that  appellant  made  no  effort  to  dispose  of  the 
stock  with  a  view  to  benefit  the  appelleeH,  but  that  his  purpose  was  to  ob- 
tain the  property  for  himself  at  the  loweRt  possible  price  regardless  of  the 
Interest  of  those  whom  it  was  his  duty  to  protect,  the  sale  to  him  was  con- 
trary to  law. 

8.  Same -It  was  Improper  for  the  court  below  to  require  so  large  a  sun> 
(166,000)  to  be  placed  In  the  hands  of   its  commissioner  at  the  expense  of  the 
parties,  and  there  held  until  the  exchange  of  stock  and  notes  were  made  or 
the  litigation  ended.    The  court  should  have  fixed  a  day  within  a  reasonabi 
time  fur  the  exchange  of  money  and  stocks  to  take  place. 

S.  D.  Rouse  and  Judson  Harmon  for  appellant. 

Myers  &  Howard  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 
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The  appeHee,  actlDK  for  himeelf  and  as  trustee  for  several  associates,  on. 
the  first  day  of  March,  1895,  purchased  from  appellant  825  shares  of  stock, 
the  same  beinK  a  controlling  interest  in  the  Latonia  Agricultural  Associa- 
tion (hereinafter  referred  to  as  Latonia),  at  the  price  of  $200,000.  Of  this, 
sum  160,000  was  paid  in  cash,  and  the  residue  in  various  deferred  payiDonts,^ 
for  which  promissory  notes  were  executed  and  delivered  to  Perkins,  secured, 
by  pledge  of  800  shares  of  this  stock.  To  each  of  the  notes  for  the  deferred: 
payments  the  following  language  was  appended:  "And  h^eby  give  to  the- 
holder  thereof  full  power  and  authority  to  sell,  or  collect  at  our  expense,  ali 
or  any  portion  thereof,  at  any  place,  either  in  Covington,  Ky.,  or  elsewhere,, 
at  public  or  private  sale,  at  holder's  option,  on  the  nonperformance  of  the> 
above  promise  and  at  any  time  thereafter,  and  without  advertising  the> 
same  or  otherwise  giving  to  us  any  notice.  In  case  of  public  sale  the  holder 
may  purchase  without  being  liable  for  more  than  the  net  proceeds  of  such 
sale.'* 

After  maturity  of  the  notes  and  the  payment  thereon  by  Applegate  and 
his  associates  of  885,000,  in  addition  to  the  160,000  cash  payment,  they  failed, 
to  pay  when  due  the  remaining  166,000  of  the  purchase  price. 

Appellant,  on  the  9d  of  November,  1890,  notified  Applegate  and  advertisedr 
that  he  would  cause  the  stock  to  be  sold  ut  public  auction  on  the  Cincinnati 
Stock  Exchange,  on  the  1st  of  December.  1^99,  between  11  and  12  o'clock,. 
Perkins  at  that  time  being  in  New  York  and  Applegate  in  San  Francisco. 
This  sale  was  postponed  until  the  11th  of  December.  On  that  day  Irwin^ 
Ballman  &  Co.,  managers  of  the  stock  exchange  In  Cincinnati.  rexMrted. 
that  they  had  sold  this  stock  at  the  price  of  125,000. 

Some   time  prior  to   November  12,  1902,  the  appellees  tendered  to  the  ap-. 
pellanc  185,000  in  cash,  the   balance  due,  with   its  interest  on   the  original 
purchase  price,  as  appellees  claimed.     Appellant  refused  to  accept  the  same, 
claiming  that  he  was  the  owner  of  the  stock  by  reason  of  his  purchase  of 
same  at  the  sale  on  the  stock  exchange.    On  the  last-named  date  appellees, 
instituted  this  action,  in  eflecc  alleging  that  the  sale  of  the  stock  by  Irwin,. 
Ballman  &  Co.  and  the  purchase   by  appellant  was  fraudulent  and   void  ;^ 
that  in  fact  then;  had  been  no  sale  or  purchase  by  appellant  ac  that  time,  or^ 
at  any  time.    The  appellant  answered  and  controverted  the  material  allega- 
tions of  the  petition  and  pleaded  the  special  contract  and  authority  to  sell' 
under  the  power  of  attorney  attached  to  each  note  and  a  fair  public  sale  after- 
notice  to  Applegate,  without  fraud  or   improper  advantage,  and    that  he> 
became  the  purchaser  and  acquired  a  perfect  title  to  the  stock;  that  the  asso- 
ciation at  the  date  of  Applegate's  purchase  was  a  prosperous  enterprise  and: 
the  stock  valuable,  but  that  Applegate  and  associates,  by  introducing  new 
and  improper  methods,  notably  the  so-called  "foreign  books,  *'  destroyed  the- 
prestige  of  the  association,  failed  to  pay  its  debts,  and  thereby  depreciated 
the  value  of  the  stock,  and  that  after  appellant  again  acquired  control  under- 
bis  purchase  of  the  stock,  by  proper  management,  it  had  again  become  a. 
successful  enterprise,  and  the  stock  very  valuable,  and  that  it  would  be  in- 
equitable, under  the  circumstances,  to  require  him  to  surrender  the  stock 
and  control  of  the  property,  and  that  appellee's  long  delay,  laches,  acqui- 
escence and  implied  ratification  of  the  sale  of  stock  should  estop  him  fron\ 
the  recovery  thereof  or  any  equitable  relief  whatever. 
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Appellant  replied  and  controTerted  the  affirmative  allegntlone  of  the  an- 
'cwer,  and  alleged  that  the  cause  of  the  depreciation  of  the  value  of  the  stock, 
vrhile  the  asgoolatlon  was  under  their  management  and  control,  was  due  to 
the  general  depression  of  the  finances  of  the  country  at  that  time,  the  lag- 
ging interest  in  racing  and  to  two  competing  race  tracks  in  the  immediate 
vicinity  which  were  put  in  operation  shortly  after  their  purchase  of  Latonia; 
that  the  increase  in  the  value  of  the  stock,  after  appellant's  pretended  pur- 
chase, was  because  of  the  improvement  of  the  financial  interests  of  the  coun- 
try, the  revival  of  interest  in  racing  and  the  collapse  of  the  two  competing 
race  tracks. 

On  the  trial  below  the  court  adjudged  the  800  shares  of  stock  to  be  the 
property  of  appellee  and  his  associates,  and  directed  appellees,  within  sixty 
days  from  that  date,  to  pay  to  the  master  commissioner  of  the  court  the  bal- 
ance due  appellant  on  the  purchase  price  of  the  825  shares  of  stock,  and 
directed  appellant,  within  ten  days  thereafter,  to  deliver  to  the  master  com- 
missioner the  800  shares  of  stock,  and  thereupon  the  commissioner  wai 
ordered  to  turn  over  to  appellant  the  money  so  received  from  appellees  and 
the  stock  to  appellees. 

The  real  questions  to  be  determined  on  this  appeal  are:  First,  whether  or 
not  the  sale  and  purchase  of  the  stock  by  appellant,  at  the  stock  exchange 
on  the  11th  of  December.  1899,  was  a  valid  sale,  and  passed  the  legal  title 
thereto  to  the  appellant;  and,  second,  if  the  title  did  not  pass  to  the  appel- 
lant by  that  purchase,  then  whether  or  not  his  lung  delay  in  the  institution 
of  this  action  to  recover  the  stocks,  his  laches,  acquiescence  and  implied 
ratification  of  the  alleged  sale  should  now  preclude  appellees  from  a  recov- 
ery of  the  stocks. 

The  proof  shows  that  appellant  elected  to  sell  the  property  at  public  sale 
and  selected  December  1,  18i)9,  as  the  time,  and  that  this  sale  was  duly  ad- 
vertised. There  was  no  advertisement  of  the  sale  for  December  11th,  but 
this  was  not  necessary,  provided  tht-re  had  been  made  a  public  announce- 
ment of  the  postponement  to  that  day  on  i^ecember  1st.  Upon  this  question 
the  proof  was  very  conflicting.  This  question  is  not  material,  for  the  rea- 
'8on  that  we  have  arrived  at  the  conclusion  from  the  evidence  that  there  wai 
In  fact  no  public  sale  of  the  stocks  made  December  11,  1890,  as  claiuied  by 
appellant. 

It  appears  from  the  record  that  appellee  telegraphed  W.  G,  Pieroe.  hii 
attorney  In  Cincinnati,  and  one  Simonton  to  attend  the  sale  and  protect  hii 
Interest  by  purchasing  the  stock  at  the  amount  of  appellant's  debt  and  in- 
terest; that  they  made  preparations  to  do  so,  and  sent  one  Gordon  Durrell 
to  the  stock  exchange  to  ascertain  whether  the  stocks  would  be  sold  on  that 
day.  Durrell  testified  that  he  went  in  obedience  to  this  request  to  the  stock 
exchange  on  tho  lltb  of  December,  1899,  between  the  hours  of  11  and  18 
o'clock,  nearer  12,  and  inquired  of  Mr.  Iiwin  whether  or  not  there  would  be 
a  sale  of  the  stock  on  that  day,  who  informed  him  that  there  would  be  no 
sale;  that  the  stock  had  been  withdrawn  and  no  future  day  flxetl  for  the 
sale.  This  Durrell  reported  to  Pierce  and  Simonton,  and  they  by  telegram 
so  reported  to  appellee.  Mr.  Irwin,  as  a  witness  for  appellant,  denied  the 
statements  of  Durrell,  and  stated  he  was  the  auctioneer  and  sold  the  prop- 
-erty  at  public  auction  at  the  hour  of  1*2  m.,  and  Mr.  Lee,  the  cashier  of  the 
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First  NatloDal  Bank   of  Covington,  was  present,  nnd  made  the  purchase. 
When  it  was  shown  by  Mr.  Lee's  testimony  that  he  was  not  present,  Irwin 
then  stated   that   the  purchase  was  made  by  his  partner,  Mr.  Ballman.  Mr. 
Ballman   testified  that  he  was   not  present,  and   Ivuew  nothing  of  the  sale. 
Irwin  also  stated  that  Mr.  Hartlieb,  a  clerk  in  the  office,  was  present.    Mr. 
Hartlleb  testified  that  ho  knew  nothing  of  the  s<ile.     This  leaves  Mr.  [rwiu 
making  a  sale  with  no  one  present,  and  acting  as  the  agent  of  Peikins  as. 
trustee  in  selling,  and  as  the  agent  of  Perkins  individually  in  buying.     Thia 
was  the  stime  as  if  Perkins  as  trustee  had  sold  to  himself  individually  with 
DO  one  else  present.     It  will  be  noted  that  the  power  of  iittorney  appended 
to  each  of  the  notes  authorized  a  private  sale  of  the  Ftock  without  advertise- 
ment or  notice,  but  by  clear  implication  precluded  the  holder  of  the  notes, 
the  appellant,  from   becoming  the  purchaser  at  such  sale,  by  expressly  pro- 
Tiding  "that  in  case  of  public  sale  the  holder  may  purchase  without  being 
liable  for  more  than  the  net  proceeds  of  the  sale."    Unquestionably  if  ap- 
pellant had  sold   the  stock  at  private  sale  to  some  bona  fide  third  person  as. 
purchaser,  the  sale  would  have  been  good  under  this  special  contract.    But 
having  elected  to  sell  at  public  sale,  and  holding  the  stock  as  pledgee  and 
trustee,  before  he  could  acquire  a  valid   title  by  purchase  at  his  own   sale- 
(contrary  to  the  general  rule  that  no  one  can  be  seller  and  buyer  at  the  same 
sale),  he  should  be  required  to  show  that  the  sale  was  fairly  made  according 
to  the  terms  of  the  contract  at  '^public  sale." 

It  further  appears  that  appellant  caused  Mr.  Le6,  above  referred  to  as  his 
agent,  to  place  this  stock  on  the  stock  market  in  this  exchange  for  sjile.  and 
gave  him  special  instructions  to  buy  it  for  him  at  the  pric*>  of  t25,000,  if 
there  were  no  other  bidders,  but  if  there  were,  to  mnke  it  bring  t80,000. 
From  the  foregoing  facts  and  circumstances,  and  others  proven  in  the  case, 
it  is  evident  that  appellant  made  no  effort  to  dispose  of  this  pro)  en y  with  a 
view  to  benefit  the  appellees,  but  his  purpose  was  to  obtain  the  prc^perty  for 
himself  at  the  lowest  possible  price,  regardless  of  the  interest  of  those  whom 
it  was  his  duty  to  protect.  This  is  contrary  to  law.  It  places  a  salutary 
restraint  upon  the  pledgee  to  secure  his  fidelity  and  good  faith,  and  he  is 
held  at  his  peril  to  deal  fairly  and  justly  with  the  pledgor.  (2  Kent.,  576- 
683;  Benj.  on  Sales.  85;  22  Am.  &  Eng.  En..  b85,  and  authorities  there  cited. X 

Until  the  fall  of  the  hammer  an  auctioneer  is  the  agent  of  the  seller 
alone,  and  as  such  can  not  act  inconsistently  with  the  interest  of  his  prin- 
cipal. T\)  sell  for  one  person  and  buy  for  another  are  inconsistent  acts. 
Hence  he  can  not  buy  for  himself;  nor  indeed  will^he  be  permitted  to 
purchase  for  another,  i'd  Am.  &  Eng.  Enc.  of  Law,  2d  edition,  493,  and 
the  many  authorities  there  cited. )  From  this  it  appears  that  the  attempted 
sale  was  void  and  passed  no  title  to  appellant,  and,  therefore,  the  stock  ia 
still  in  his  hands  as  pledgee  under  the  original  contract.  Having  arrived 
at  this  conclusion  the  other  question  is  of  easy  solution. 

If  this  sale  had  been  voidable  instead  of  void,  appellant's  contention  of 
appellees*  long  delay,  laches,  aoquiscence  and  implied  ratification  of  the  sale 
of  the  stock  would  have  some  force.  But  as  the  sale  was  void,  these  ques- 
tions have  no  application.  The  appellees  by  oross  appeal  complain  of  the 
action  of  the  lower  court  in  requiring  them  to  deposit  the  money  with  the 
master  oommissioner,  and  then  giving  ten  days  thereafter  for  the  appellant 
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to  produce  the  stocks  for  the  ezchaDge.  It  wns  Improper  for  the  court  to 
require  so  large  an  aniouDt  of  money  to  be  placed  Id  the  hands  of  its  com- 
miesioner  at  nn  expense  to  the  parties,  and  there  to  be  held  until  the  ez- 
tshange  was  made  or  the  litigation  ended.  The  court  should  have  fixed  a 
i3aj,  within  a  reasonable  time,  for  the  exchange  of  money  and  stocks  to  take 
place.    In  all  other  respects  the  judgment  of  the  lower  court  is  correct. 

Wherefore,  the  judgment  is  affirmed  on  the  appeal  and  reversed  on  the 
<2rosB  appeal. 

Whole  court  sitting,  except  Judge  Cantrill  absent. 

«  


DAVIESS   v.. DOVEY.  EX»TX,  &c. 

(Filed  March  16,  1906— Not  to  be  reported. ) 

Wills— Construction  of— Period  of  distribution— The  will  in  controversy  la 
Ellent  as  to  the  period  of  distribution  except  It  is  provided  that  '*when  the 
-eldest  child  attains  the  age  of  21  years,  or,  being  a  daughter,  marries,  lau- 
thoi'ize  the  trustees  for  the  time  l)eing,  acting  under  this  will,  to  appoint 
three  competent  persons  to  appraise  and  value  the  whole  of  my  property,  and 
to  partition  and  divide  the  same  among  such  of  my  children  as  may  be  then 
living,"  the  trust  will  endure  until  it  has  been  terminated  by  act  of  the 
parties,  or  a  court  of  competent  jurisdiction,  and,  therefore,  the  contract 
and  deed  for  the  mining  property  sold  appellant  by  the  trustees  was  not 
teyond  the  power  conferred  upon  them  by  the  will. 

W.  B.  Dixon  and  Humphrey,  Hines  &  Humphrey  for  appellant. 

Jonson.  Wickliffe  &  Jonson  for  api)ellees. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

John  J.  Dovey's  will,  probated  in  1878,  appointed  ap];)ellee8  as  trustees  of 
his  estate  for  the  benefit  of  his  widow  and  children,  giving  to  the  trustees 
the  power  to  sell  and  convey,  lease  or  otherwise  dispose  of  his  lands  and 
leaseholds,  to  give  discharges  for  purchase  money,  and  to  make  such  dis- 
position of  it  as  to  them  seem  proper.  The  trustees  were  to  receive  the 
rents,  profits  and  income,  and  after  paying  the  necessary  expenses  of  ad- 
ministering the  trust,  *'then  in  trust  to  pay  one-third  of  the  net  Income  to 
testator's  wife,  Catherine  J.  Dovey,  for  life,  and,  subject  theieto,  to  apply 
80  much  of  the  income  as  may  be  necessary  in  the  maintenance  and  educa- 
tion of  the  testat<or's  infant  children,  until  they  shall  severally  attain  the 
age  of  21  years,  or,  in  case  of  a  daughter,  shall  marry,  each  child  to  be 
charged  in  the  distribution  of  the  principal  with  his  or  her  share  of  such 
expenses. " 

While  the  will  Is  silent  as  to  the  period  of  division,  except  that  it  is  pro- 
vided: "When  the  eldest  child  attains  the  age  of  twenty-one  years,  or,  being 
a  daughter,  marries,  I  authorize  the  trustee,  for  the  time  being  acting  under 
this  will,  to  appoint  three  competent  persons  to  appraise  and  value  the  whole 
of  my  property,  and  to  partition  and  divide  the  same  among  such  of  my 
children  as  may  be  then  living."  In  allowing  this  partition,  however,  the 
testator  required  that  it  should  be  subject  to  the  income  of  one-third  secured 
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to  his  widow,  and  that  a  Hen  therefor  be  retained  on  each  child's  share  or 
portion  or  otherwise  as  the  trustees  might  see  fit. 

A  part  of  the  estate  consists  of  certain  mining  properties  in  Muhlenberg 
county,  this  State.    The  trustees  sold  this  property  to  appellant  and   ten- 
dered him  a  deed,  conveying  the  title  of  the  testator.     Appellant  declined  to 
accept  the  deed,  and  refused  to  pay  the  balance  of  the  purchase  money  upon 
the  ground   that  the  power  of  the  trustees  had  terminated,  and  that  they 
were,  therefore,  unable  to  convey  him  a  good  title.    Before  the  mallng  of  the 
€ontiact  with  appellant  testator's  children  had  all  passed  the  age  of  twenty- 
one  years,  yet  there  had  never  been  a  partition  of  his  estate  among  the  devl- 
fiees,  nor,  so  far  as  the  record  shows,  was  there  a  demand  for  it.    The  ques- 
tion  for  decision  is  whether  the  trust  is  terminated,  or  whether  it  oontlnuea 
over  the  property.    It  is  to  be  noted  that  the  will  does  not  provide  the  time 
at  which  the  trust  will  end  absolutely.    Instead  it  Is  provided  that  it  may 
be  ended  when  the  testator's  eldest  child  comes  to  21  years  of  age,  or,  being 
■a  daughter,   is  married.     But  the  use  of  the  term  "may  be"  Implies  neces- 
sarily that  it  may  or  may  not.    Until  It  has  been  terminated  by  the  act  of 
the  parties,  or  of  a  court  of  competent  jurisdiction,  the  trust  will  endure 
«o  as  to  conserve  the  title  and  interest  devised  to  the  ends  intended  by  the 
settler.    In  this  case  the  trust  Imposed  upon  the  testator's  estate  was  to  the 
end  first  of  providing  an  income  to  his  widow.    Though  a  partition  should 
be  had  as  allowed  by  the  will,  still  the  whole  estate  was  first  liable  to  her 
support,  which  was  placed  at  one-third  of  the  income.    As  every  part  of  the 
estate  was  thus  impressed,  and  as  the  trustees  were  specifically  charged 
with  the  duty  to  collect  and  pay  over  this  support  in  any  event,  until  a  par- 
tition was  had  and  security  given  by  the  devisees  to  pay  to  the  widow  their 
ratable  portions  of  the  one-third.  It  was  Incumbent  upon  the  trustees  to 
manage  the  whole  estate  as  an  entity.    Deriving  their  authority  from  the 
provisions  of  the  will,  their  power   is  to  be  measured  by  the  terms  of  that 
Instrument.    The  contract  and  deed  made  by  the  appellees  as  trustees  are 
not  beyond  the  power  and  estate  conferred  upon  them  by  the  will. 
The  judgment  is  affirmed. 


MESSER  V.  COMMONWEALTH. 

(Filed  March  16,  1006— Not  to  be  reported.) 

Criminal  law— Instructions— Appellant's  defense  upon  this  prosecution 
was  that  the  pistol  with  which  deceased  was  killed  was  discharged  acci- 
dentally and  without  knowledge  upon  his  part  that  it  was  loaded,  and  it 
was  error  for  the  court  to  omit  the  giving  of  an  instruction  submitting  the 
plea  of  self  defense. 

F.  D.  Sampson  and  Jas.  A.  Scott  for  appellant. 

N.  B.  Hays  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

The  theory  of  the  Commonwealth  in  this  prosecution  seems  to  le  that  ap- 
pellant killed   deceased  while  carelessly  and   recklessly  handling  a  pistol. 
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with  knowledge  of  its  danger  to  tbose  about  him.  On  the  other  hand,  ap- 
pellant's defense  is  thnt  the  pistol  was  discharged  accidentally,  and  without 
knowledge  upon  his  part  that  it  was  loaded,  or  otherwise  dangeious  in  its 
then  condition. 

We  see  no  objection  to  the  instructione  that  were  given  to  the  jury,  but 
the  court  omitted  to  give  an  instruction  eubmitting  appellant's  defense, 
that  is,  accidental  killing.  On  a  former  trial  this  instruction,  No.  4,  was- 
given,  and  it  should  have  been  given  on  this  trial. 

Consequently    the  judgment  is   reversed  and  cause  remanded  for  a  new^ 
trial  under  proceedings  consistent  herewith. 


KING  V.  HUNI,  Ac. 
(Filed  March  15,  1905— Not  to  be  reported.) 
Brown  A  Vance  and  R.  D.  Vance  for  appellant. 
Diury  &  Drury  and  B.  L.  Greene  for  appellee  Huni. 
Montgomery  &  Merritt  for  appellee  Gallus. 
Appeal  from  Henderson  Circuit  Court. 
Judge  Settle  delivered  the  following  extension  of  opinion: 

Our  attention  is  directed  by  the  petition  for  rehearing  to  the  fact  that  the> 
judgment  of  the  lower  court  allows  appellee,  John  Gallus,  credit  upon  the 
lien  debt  of  the  appellant,  King,  against  him  by  the  sums  paid  by  Bertha 
Gallus,  the  wife  of  the  former,  upon  the  consideration  she  undertook  to  pay 
King  for  the  land  when  he  sold  and  conveyed  it  to  her  after  his  purchase  of 
it  at  the  commissioner's  sale,  and  that  Bertha  Gallus  is  also  allowed  by  the 
judgment  to  recover  of  King  the  sums  thus  credited  to  hei  husband.  In 
other  words,  the  judgment  in  question  charges  King  twice  with  these  pay- 
ments. This  was  improper.  John  Gallus  was  properly  credited  on  the  orig- 
inal purchase  money  lien  of  King  by  the  sums  paid  by  his  wife  on  her 
pretended  purchase  of  the  land  from  King,  but  she  should  not  have  been 
given  judgment  against  King  for  the  sums  she  paid  him,  and  the  judgment 
to  that  extent  was  and  is  erroneous. 

We  are  of  opinion  that  the  facts  and   circumstances  connected  with   the 
conveyance  from  King  to  Bertha  Gallus  show  that  the  transaction  was  not 
in  good  faith,  but  that  it  was  a  scheme  to  defeat  the  lien  debt  of  appellee 
Huni,  and  that  the  money  paid  King  by  Mrs.  Gallus  belonged  to  her  hus- 
band.    The  judgment  of  the  lower  court  is,  therefore,  reversed  in  bo  far  as 
it  permits  Bertha  Gallus  to   recover  of  King  the  several  amounts  she  paid 
him,  but  a£9rmed  in  all  other  respects.    The  petition  for  rehearing,  except 
to  the  extent  herein  indicated,  is  overruled,  and  the  cause  is  remanded  for^ 
further  proceedings  consistent  with  this  and  the  original  opinion.    But  nty 
cost  shall  result  to  the  appellee,  Huni,  by  reason  of  the  reversal  of  the  judg- 
ment as  between  King  and  Bertha  Gallus. 
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HOSKINS'  ADM'X  v.  MORTON. 
(Filed  March  15,  1905— Not  to  be  reported.) 

1.  Errors  Id  settlement— This  oaee  Ui  reversed  for  errors  made  by  the  com- 
mlssioner  in  his  settlement  between  the  parties,  in  not  allowing  appellant 
credit  for  a  foOO  note,  with  its  interest,  and  in  charging  him  with  tlSO.8?, . 
with  its  interest,  making  a  total  eiror  of  $710.60,  which  will  reduce  appel- 
lee's judgment  to  147 J. 05  instead  of  $1,182.56,  shown  by  the  settlement,  whlchu 
was  con  Armed  by  the  lower  court. 

2.  Costs— Discretion  of  Court  of  Appeals— Under  Kentucky  Statutes,  sec- 
tion 801,  which  provides  that  "on  reversal  of  a  judgment  in  the  Court  of 
Appeals  the  appellant  shall  recover  of  the  appellee  such  costs  as  the  judges 
in  their  discretion  shall  award,**  in  view  of  this  statute  and  the  apparent 
unnecessary  volume  of  the  record,  containing  more  than  1,000  pages,  and  the 
I>eculiar  facts  of  the  case,  it  is  ordered  that  appellant  pay  one  half  of  the" 
costs  incurred  in  this  appeal  to  the  clerks  of  the  lower  court  and  this  court, 
for  the  transcript  and  copy  of  the  record,  and  that  he  recover  of  appellee  the- 
remainder. 

Lane  &  Harrison  for  appellant. 

Geo.  L.  Burton  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  the  second  appeal  in  this  case,  the  former  opinion  being  in  25  Ky. 
Law  Rep.,  \WS.     In  thnt  case  the  questions  at  issue  between  the  parties  were- 
settled,  and  the  only  thing  that  remained  was  a  final  settlement  of  accounts. 
The  case  was  referred  to  the  commissioner  to  t<ake  proof  and  report  the  eziet- 
Ing  state  of  accounts  between  the  parties.     He  reported  that  appellant  was. 
Indebted   to  appellee  in  the  sum  of  $1,182.56.     Many  exceptions  were  filed  to 
this  report,  which  the  court  overruled,  and  rendered  judgment  against  ap- 
pellant for  that  sum,  from  which  judgment  appellant  appeals. 

While  appellant  contends  that  the  judgment  should  be  reversed  for  many 
reasons,  we  do  not  deem  it  necessary  to   notice  more  than  two:  First,  that 
the  court  failed  to  allow  bim  credit  on  the  settlement  of  a  15(0  note  against- 
one  Kruiger,  purchased  by  him  from  the  appellee  in  the  year  1889,  the  same 
being  a  lien  on  the  twenty -four  acres  of  land  sold  to  Kruiger  and  by  Kruiger 
to  appellant,  Novembei,  18^5;  second,  the  refu»il  of  the  court  to  allow  him. 
any  compenstition  for  his  loss  of  time  and  trouble  and  expense  in  transact- 
ing the  business  of  the  appellee  as  her  agent  for  more  than  twenty  years. 
Art  to  the  latter  contention  we  deem  it   sufficient  to  say,  without  going  into- 
details,  that  the  action  of  the  lower  court  was  correct,  as  the  proof  in  the 
case  authorized  it.     We  have  given  the  first  proposition  a  very  careful  con- 
sideration, and  are  of  the  opinion  that  the  lower  court  erred  in  failing  to- 
allow  the  appellant  a  credit  for  the  1600  note  referred  to  with  its  interest. 

Appellee  contends  that  this  note,  with  its  inttrest,  was  paid  to  appellant 
at  the  date  of  the  conveyance  of  the  twenty-four  acres  of  land  by  Kruiger  to 
appellant  in  the  month  of  November,  1806.  This  is  true  so  far  as  Kruiger 
was  concerned,  ae  this  note  was  used  by  appellant  as  a  part  of  the  purchase 
price  paid  to  Kruiger  for  the  conveyance  of  the  land,  and  if  the  title  to  this. 

vol.  27—34 
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~4iweDty-four  acres  had  been  peimitted  to  remain  in  apppellant,  the  note 
would  have  been  settled.  But  when  the  court  adjudged  that  the  title  to  this 
land  was  improperly  in  the  appellant,  and  directed  him  to  convey  the  same 
ixi  appellee,  then  she  became  debtor  to  him  for  the  amount  of  this  note  with 
Interest  which  he  had  used  in  the  purchase  of  the  land  from  Eruiger.  Ap- 
pellee also  contends  that  on  the  date  he  purchased  the  land  from  Krulger 
and  took  the  title  in  himself  he,  as  agent,  had  funds  in  his  hands  belong- 
ing to  her  sufhcient  to  pay  the  amount  of  this  note  with  its  interest.  The 
proof  fails  to  sustain  this  contention.  Her  own  testimony  shows  the  fallacy 
of  it.  She  testified  that  on  May  81,  1805,  there  was  a  balance  due  her  from 
appellant  of  $801.67,  as  shown  by  a  paper  whioh  she  filed,  given  her  by  ap- 
pellant on  the  day  named.  She  also  testifies  that  on  March  10,  1806,  there 
was  a  balance  in  the  bands  of  appellant  to  her  credit  of  $277.28.  She  also 
proves  that  l)etween  the  two  last  named  dates  she  drew  ttom  the  hands  of 
the  appellant,  her  agent,  the  amount  of  1220  in  cash,  and  made  deposits 
with  htm  wichiti  that  time,  giving  the  exact  amount,  something  less  than 
$200.  The  commissioner,  in  auditing  the  accounts  between  the  parties, 
commenced  it  by  charging  the  appellant  as  of  March  10,  1806,  with  this  1ml- 
ance  of  $277.28,  assuming  that  this  $6U0  note,  with  its  interest,  had  been 
settled  out  of  funds  in  appellant's  bands  belonging  to  appellee  in  the  month 
of  Novemtier,  1805,  the  date  of  the  deed  from  Kruiger  to  appellant.  Under 
the  facts  as  proven  it  was  impossible  for  that  assumption  to  be  true,  and 
the  court,  in  sustaining  the  rexMit  of  the  commissioner,  erred  to  that  ex- 
tent. 

We  find  that  the  court  erred  against  appellee  to  the  extent  of  $180.82,  the 
diffeience  between  the  amount  the  appellant  charged  himself  with  and  the 
actual  value  of  the  Hamilton  Judgment,  with  its  interest,  as  of  the  date  of 
August  3,  1880.  The  amount  he  charged  himself  with  on  that  Judgment 
was  $564.38,  when  he  should  have  collected  and  charged  himself  with  1604.66. 
and  he  failed  to  give  any  satiFfactory  explanation  for  this  discrepancy,  and 
should,  therefore,  be  charged  with  the  difference.  Giving  appellant  credit 
for  the  $500  note  with  its  interest,  and  charging  him  with  the  $180.82,  with 
interest,  both  calculated  to  June  1,  1003,  the  date  of  the  commissioner's  re- 
port, shows  that  appellant  should  have  been  allowed  by  the  commissioner 
and  the  court  an  additional  credit  of  $710.61,  and  the  judgment  of  the  lower 
court  in  fa\or  of  the  appellee  should  have  been  for  the  sum  of  $472.05,  in- 
stead of  $1,182.50. 

Section  801,  Kentucky  Statutes,  provides  "on  a  reversal  of  a  judgment  In 
the  Court  of  Appeals  the  appellant  shall  recover  of  the  appellee  such  costs 
as  the  judges  in  their  discretion  shall  award."  In  view  of  this  statute,  and 
the  apparent  unnecessary  volume  of  this  record,  containing  more  than  1,000 
page?,  and  the  peculiar  facts  of  this  case,  we  are  of  the  opinion  that  it 
would  be  inequitable  to  adjudge  the  whole  cost  of  this  appeal  against  the 
appellee.  It  is,  thei'efore,  ordered  that  appellant  pay  one-half  of  the  cost 
incurred  on  this  appeal  to  the  clerks  of  the  lower  court  and  this  court  for 
the  transcript  and  copy  of  the  record,  and  that  he  recover  of  appellee  the  re- 
mainder. 

The  judgment  of  the  lower  court  is  reversed  and  remanded,  with  direo- 
tions  to  the  lower  court  to  enter  judgment  in  favor  of  the  appellee  for  the 
sum  of  $47*3.05,  with  interest  from  the  1st  day  of  .June,  10(8,  and  her  cost  In 
that  court  expended. 
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DILLS  V.  AUXIER,  &c. 

(Filed  March  15,  1906— Not  to  be  reported.) 

Action  to  settle  an  estate— Allowance  to  attorneys— In  an  action  to  settle 
an  estate  valued  at  $75,000,  consisting  almost  wholly  of  lands  lying  in  dif- 
erent  tiaotc,  in  several  counties,  for  the  payment  of  the  indebtedness  of  the 
estate  amounting  to  oyer  $10,000,  and  requiring  of  the  attorneys  engaged  a 
great  deal  of  labor  in  ascertaining  the  quantity,  quality,  value  and  location 
of  these  various  tracts,  and  in  the  examination  of  titles  and  also  in  in- 
Tescigatlng  the  claims  of  the  various  creditors  of  the  estate,  an  allowance  in 
the  aggregate  for  the  services  of  the  several  attorneys  so  employed  in  such 
settlement  of  $1,250,  which  was  fixed  by  the  lower  court  upon  a  "hearing'' 
of  the  value  of  such  services,  can  not  be  held  to  be  excessive  or  unreasonable. 

James  Qoble  for  appellant. 

J.  F.  Hager,  A.  J.  Auxier  and  N.  J.  Auxier  for  appellees. 

Appeal  irom  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

« 
The  judgment  from  which  this  appeal  Is  prosecuted  was  rendered*  In  an 

action  brought  by  appellant  as  the  executrix  of  the  will  of  John  Dills,  de- 
ceased, against  certain  of  bis  devisees  and  creditors,  for  the  settlement  of 
Ills  estate. 

By  the  Judgment  In  question  certain  fees  were  allowed  her  attorneys, 
which  it  is  Insisted  were  unreasonable  and  excessive  in  amount.  It  appears 
trom  the  record  that  the  testator,  John  Dills,  left  at  his  death  an  estate 
Talued  at  about  $75,000,  consisting  almost  wholly  of  lands,  some  of  which 
^ere  valuable  for  farming  purposes,  but  much  more  of  it  because  of  its  fine 
timber  and  rich  mineral  deposits.  He  was,  however,  considerably  in  debt, 
and  as  there  was  no  money  or  personal  property  with  which  to  pay  the  debts 
It  became  necessary  to  obtain  a  decree  for  the  sale  of  some  of  the  lands  for 
that  purpose,  and  this  was  the  principal  object  of  the  action. 

The  judgment  complained  of  is  on  page  169  of  the  record,  and  the  fees 
-allowed  thereby  are  as  follows:  To  Auxier  &  Auxier  "$420.16,  balance  of 
<600,  after  deducting  $69.85  and  $10  for  legal  services  rendered  in  this  and 
other  causes  appertaining  to  Col.  John  Dills'  estate."  To  B.  T.  Burns, 
t260;  James  Stewart,  $*^5();  W.  O.  B.  Batliffe,  administrator  of  W.  M.  Con- 
nolly, deceased,  and  T.  N.  Huffman,  administrator  of  W.  H.  Connolly,  de- 
ceased, $260,  to  be  equally  divided  between  them.  W.  S.  Harkins,  $250,  and 
J.  C.  Bowles,  administrator  of  O.  C.  Bowles,  deceased,  $100,  the  last-named 
flum  to  be  credited  upon  the  Indebtedness  of  the  decedent  to  the  estate  of 
John  Dills.  Only  the  fees  allowed  by  the  above  judgment  to  Auxier  & 
Auxier  and  the  administrators  of  the  Connollys  were  for  services  rendered 
in  the  suit  to  settle  the  estate. 

The  language  of  the  judgment  as  to  the  fee  allowed  Auxier  &  Auxier  is  so 
ambiguous  that  It  is  dlfllcult  to  determine  whether  the  $500,  less  $69.85  and 
^10,  was  for  professional  services  rendered  in  the  action  to  settle  the  estate 
and  other  cases,  or  whether  it  was  meant  to  be  allowed  for  the  one  case,  but 
to  be  credited  by  $69.85  and  $10,  they  had  been  paid  for  services  rendered  in 
other  cases  for  John  Dills,  or  his  estate.  But  assuming  that  the  entire  $500 
'^as  for  legal  services  in  the  one  case,  the  action  to  settle  the  estate,  we  find 
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in  the  record  an  order  entered  at  a  previous  term  which  also  allowed  Auxier- 
&  Auxler  for  Bimllar  services  in    the  same  case  1250.    They  leoeived,  there- 
fore, t750.    lu  addition,    by  the  previous  order  mentioned,  W.  S.  Harkina- 
was  also  allowed  1260  for  professional  services  rendered  in  the  same  case* 
and  we  have  already  seen  that  by  the  judgment  appealed  from  the  adminis- 
trators of  W.  M.  and  W.  H.  Connolly  wtre  liknwise  allowed  #260  for  similar- 
services  rendered   by  the  Connollys  in  the  same  case; 'so  it  is  shown  by  the 
record  that  a  total  of  11.250  ^as  allowed  the  attorneys  of  the  executrix  for- 
legal  services  rendered  in  the  case  to  settle  the  «^6tate  of  John  Dills. 

YiewinfiT  this  sum  as  one  allowance  to  one  attorney,  or  one  flim  of  attor- 
neys, for  legnl  services  rendered  in  the  case,  was  it  so  unreasonable  or  ex- 
cessive as  to  authorize  a  reverpal  of  the  judgment?    As  already  stated,  the- 
estate  of  the  testator  consisted  mainly  of  lands.    These  lands  were  in  many 
different  tracts,  situated  in  several  counties.    The  labor  of  the  attorneys  in- 
ascertaining  the  quantity,  quality,  value  and  location  of  these  many  tracts- 
of  land,  and   investigating  the  title  of  each   tract  before  instituting  the 
action,  was  great;   in  addition,  it  was  their  duty  to  ascertain  the  indebted- 
ness of  .the  testator,  the  names  of  his  creditors,  and  what  Qebts  were  due  the 
estate,  in  order  to  determine  whether  the  Jt)ringing  of  the  action  was  neces- 
sary.   An  examination  of  the  record  will  show  that  the  indebtedness  of  the- 
estate,  as  presented  by  the  several  reports  of  the  commissioner  to  whom  the- 
ease  was  referred,  was  $10,172.98.     The  payment  of  a  large  part  of  this  in- 
debtedness was  resisted  for  the  executrix,   by   numerous  exceptions  and 
pleadings  fllojd  by  her  attorneys,  and  a  great  deal  of  proof  was  taken  by  the 
commissioner  in  support  of  and  against  many  of  the  claims  filed,  to  which 
her  atiMDrneys  gave  their  attention.     It  als  i  appears  that  a  receiver  was  more 
than  once  appointed  to  take  charge  and  dispose  of  saw  logH  and  other  prop- 
erty belonging  to   the  estate,  or   in  which  it  had  an  interest.     Sales  of  land 
had  to  be  and  were  made  and  reported,  these  reports  and  others  made  by  the- 
commisRioner  and  receivers  had  to  lie  over  for  exceptions  and  be  confirmed, 
deeds  had  to  be  made  to  purchasers  of  lands,  and  moneys  collected  and  dis- 
bursed.   To  all  such  matters  the  attorneys  representing  the  executrix  seem 
to  have  given  the  necessary  and  customary  attention,  and  if  no  other  evi- 
dence had  been  presented  ns  to  the  character  and  extent  uf  their  services  than 
is  furnished  by  the  plead  lugs,  reports,  orders  and  other  papers  found  in  the- 
record,  we  would  be  unable  to  say  that  the  total  of  the  fees  allowed  by  the- 
lower  court  for  legal  services  in  the  action  to  settle  the  estate  was  unreason- 
able as  compensation  to  one  attorney  or  firm  of  attorneys,  and  if  reasonable, 
it  did   not  injure  appellant  to  divide  the  sum  allowed  among  all  her  attor- 
neys. 

We  find,  however,  that  the  special  judge  in  fixing  the  fees  of  the  attorneys 
did  not  limit  his  inquiry  as  to  the  value  of  their  services  to  a  mere  inspec- 
tion of  the  record,  for  the  judgment  states  that  *'upon  hearing"  they  were 
allowed.  It  must,  therefore,  be  presumed  that  proof  was  heard  by  the  court, 
and  that  the  sums  allowed  were  authorized  by  the  proof.  The  propriety  of 
the  allowances  to  Burns,  Stewart,  Hark  ins  and  Bowles  made  In  the  judg- 
ment appealed  from,  we  think,  free  from  doubt.  The  judgment  iteelf  shows, 
that  the  servioes  for  which  $250  each  to  the  three  first,  and  flOO  to  the  ad- 
ministrator of  the  latter  was  allowed,  were  not  rendered  in  the  suit  to  settlor 
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^he  estate,  but  in  the  action  brought  by  Georgia  A.  Adams,  a  daughter  and 
"devisee  of  John  Dills,  against  appellant  as  his  executrix,  the  object  of  which 
^as  to  obtain  a  construction  of  the  will.  It  was  contended  by  Mrs.  Adams, 
In  the  action  against  the  executrix,  that  the  first  clauee  of  her  father's  will 
limited  the  estate  of  appellant  as  his  widow  as  one  for  life  only,  and  that  at 
4nost  the  power  of  sale  and  disposition  of  proceeds  allowed  the  widow  by  the 
will  were  restricted  to  her  support  and  maintenance  and  the  payment  of 
^he  testator's  debts.  The  court  below  practically  sustained  this  construction 
-of  the  will,  but  upon  appeal  this  court  held  that  the  widow  took  under  the 
"Will  the  absolute  fee  to  nil  tbn  land,  except  certain  tracts  specifically  devised 
her  Children.     (Dills  v.  Adams,  19  Ky.  Law  Rep.,  1160.) 

It  appears  from  the  record  that  the  appellant,  Ann  Dills,  as  widow  and 
^executrix,  was  represented  in  that  case  in  both  the  circuit  court  and  Court 
^f  Appeals,  by  B.  T.  Burns,  James  E.  Stewart,  W.  S.  Harkins,  and  that 
O.  C.  Bowles,  R.  T.  Burns  and  James  £.  Stewart  were  employed  by  her  at 
•the  same  time,  as  the  following  writing  found  in  the  record  will  bhow : 

"As  executrix  of  the  will  of  John  Dills,  deceased,  I  hereby  employ  J.  E. 

Stewart,  R.  T.  Burns  and  O.  G.  Bowles  to  defend  the  action  of  Georgia  Ann 

Adams  against  myself  as  executrix,  and  others  defendants,  in  the  Pike  Cir- 

-cult  Court,  and  I  promise  and  bind  the  said  estate  to  pay  them  a  reasonable 

fee  for  their  services.     This  October  31,  1895. 

*'ANN  DILLS." 

An  order  of  the  court  shows  that  this  writing  was  "filed  and  rend  ns  evi- 
dence on  the  trial  and  allowance  of  their  claim."  **Upon  hearing,"  there- 
fore, Burns  and  Stewart  were  each  allowed  $250,  and  the  administrator  of 
O,  C.  Bowles  1100,  for  the  services  rendered  by  them  under  the  employment 
•evidenced  by  the  writing  mentioned,  the  court  being  satisfied  from  the  evi- 
dence that  these  sums  were  reasonable  and  proper.  It  does  not  fully  appear 
from  the  record  how  much  service  was  rendered  by  Bowles,  but  obviously 
not  as  much  as  was  performed  by  either  Burns  or  Stewart,  hence  the  fee 
allowed  him  was  much  smaller  than  theirs. 

As  the  allowance  of  1230  to  W.  S.  Harkins  was  made  at  the  same  time  the 
fees  of  Burns,  Stewart  and  Bowles  were  allowed,  and  he  was  associated 
with  them  in  the  case  of  Georgia  A.  Adams  against  Ann  Dills,  executrix, 
•^c. ,  it  must  be  presumed  that  the  value  of  his  services  was  established  by 
the  same  evidence  that  established  theirs.  In  the  absence  of  a  bill  of  excep- 
tions showing  all  the  evidence  heard  by  the  court  in  arriving  at  the  value  of 
the  legal  services  of  the  several  attorneys  to  whom  fees  were  allowed  by  the 
Judgment  appealed  from,  we  can  not  undertake  to  say  that  the  ullowanoes 
-are  not  reasonable,  or  that  they  were  not  supported  by  competent  proof. 

Judgment  aflSrmed. 


BAKER  V.  BAKER. 

(Filed  March  15,  1905— Not  to  be  reported.) 

Divorce  and  alimony— Divorcing  husband— Allowance  to  wife— Custody 
ot  children— In  an  action  divorcing  the  husband,  on  the  ground  of  abandon- 
nent  by  the  wife  for  one  year,  it  appearing  that  the  husband  was  in  fault. 
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the  wife  was  entitled  to  alimony,  and  the  husband  having  sold  a  part  of  hi» 
property  and  carried  away  the  proceeds,  leaving  hie  wife  in  possession  of 
real  estate  worth  from  $4,500  to  $6,000,  of  the  rental  value  of  $40  to  $45  per 
month  for  the  support  of  herself  and  two  minor  children,  the  use  of  which 
the  court  adjudged  to  the  wife  as  well  as  the  custody  and  control  of  their 
two  infant  children,  on  appeal  by  the  husband  on  the  ground  of  excessive 
alimony  and  the  custody  of  the  children,  the  judgment  of  the  lower  court  is- 
affirmed,  the  court  having  reserved  the  right  to  modify  the  judgment  as  to 
oare,  custody  and  support  of  the  children,  and  as  to  the  title,  use  and  con- 
trol of  the  property. 

Hobbs  &  Farmer  for  appellant. 

John  T.  Shelby  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  so  much  of  the  judgment  of  the  circuit  court  a» 
allowed  appellee  alimony,  and  the  custody  of  the  two  infant  children  born 
of  her  marriage  with  appellant. 

It  is  contended  by  appellant  that  appellee  was  in  fault  in  respect  of  the- 
grounds  upon  which  she  was  divorced  from  him  by  the  judgment  of  the- 
lower  court,  for  which  reason  she  should  not  have  been  allowed  alimony, 
and  that  she  was  improperly  allowed  the  custody  of  their  Infant  children 
because  unable  to  support  them  and  unfitted  to  have  charge  of  their  mental 
and  moral  training.  The  divorce  granted  appellee  was  upon  the  ground  of 
abandonment  of  her  by  appellant  for  the  statutory  period,  and  an  ezamlna- 
Ition  of  the  record  furnishes  us  no  reason  for  disagreeing  with  the  action  of 
the  lower  court  in  decreeing  the  divorce,  as  the  weight  of  the  evidence  con- 
duced to  prove  that  appellant  was  the  party  in  fault.  Indeed  his  improper 
relations  with  a  young  woman  appear  to  have  been  at  the  bottom  of  hla 
separation  from  appellee,  and  to  have  caused  her  great  unhappinees,  besides 
bringing  him  into  disrepute. 

We  are  without  powei  to  disturb  the  judgment  of  divorce,  and  what  we- 
have  said  in  regard  to  its  being  authorized  by  the  proof  only  bears  upon 
the  question  of  appellee's  right  to  alimony,  and  Is  intended  as  a  response  to- 
the  contention  of  appellant's  counsel  that  his  abandonment  of  appellee  was 
caused  by  misconduct  on  her  part.  As  it  appears  from  the  record  that  ap- 
pellee was  not  in  fault,  it  follows  that  she  was  entitled  to  alimony,  and  it. 
only  remains  to  be  determined  whether  the  provision  made  for  her  in  that, 
respect  by  the  judgment  of  the  chancellor  was  unreasonable,  or  otherwise 
improper.  It  further  appears  from  the  evidence  that  when  appellant  aban- 
doned appellee  he  took  up  his  residence  in  Cincinnati,  O.,  and  that  before- 
leaving  Lexington  to  go  to  that  city  he  sold  a  stock  of  groceries,  also  certain 
real  estate  he  owned  in  Lexington,  in  the  conveyance  of  which  appellee 
joined,  and  that  he  took  away  with  him  the  proceeds  of  the  stock  of  gro- 
ceries, and  real  estate,  together  with  a  cash  balance  he  had  in  bank,  but  left 
in  the  possession  of  appellee  certain  other  real,  estate  on  the  corner  of  Fifth 
and  Broadway  streets,  Lexington,  worth  about  $4,500  or  $5,000,  upon  which 
is  situated  a  two-story  grocery  store,  in  the  upper  rooms  of  which  the  family 
reside,  and  a  small  tenement  house,  the  lental  value  of  the  entire  property 
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being  from  $40  to  $45  per  moDth.  These  rente  of  the  property  were  turned 
over  to  appellee  by  appellant  for  the  support  of  herself  anil  her  two  chihiren 
when  he  left  them,  and  nothing  further  was  ever  contributed  by  him  to- 
their  maintenance. 

The  use  of  this  property  and  the  rents  thereof  were  by  the  judgment  of 
divorce  given  appellee  for  the  support  of  herself  and  children,  the  language 
of  the  judgment  on  that  point  being  as  follows:  "And  the  use  of  said  prop- 
erty  and  the  rents  received  therefor  are  hereafter  adjudged  to  the  plaintiff 
(appellee)  for  the  present  in  lieu  of  alimony,  and  also  for  the  support  of  her- 
self and  her  said  two  sons.  And  the  defendant  (appellant)  is  hereby  en- 
joined and  restrained  from  interfering  with  the  plaintiff  in  the  peaceable 
and  continuous  possession  and  use  of  said  property  and  in  the  renting 
thereof,  and  in  the  collection  of  the  rents  from  the  tenants  to  whom  plaintifiF 
may  lent  any  part  of  said  property.  And  he  is  also  enjoined  from  selling, . 
conveying,  encumbering  or  alienating  said  property,  or  attempting  to  create 
any  incumbrance  of  any  sort  thereon." 

The  judgment  contains  the  further  provision:  "The  court  reserved  the 
power  to  modify  this  judgment  as  to  the  care,  custody  and  support  of  the 
children,  and  as  to  the  title,  use  and  control  of  said  property." 

It  will  be  observed  that  the  use  of  the  property  and  its  rents  are  not  given 

■ 

appellee  for  life,  or  any  fixed  time,  by  the  judgment;  her  right  to  the  use 
and  rents  thereof  may,  for  sufllcient  cause,  be  revoked  by  the  court  at  any 
time.  Manifestly  it  can  not  be  contended  that  the  provision  thus  made  for 
the  support  of  appellee  and  her  children  is  unreasonable,  and  certainly  ap- 
pellant has  no  just  ground  of  complaint,  for  the  chancellor  in  giving  appel- 
lee the  use  and  rents  of  the  property  in  question  for  the  support  of  herself 
and  children  only  followed  his  example,  accepted  his  judgment,  and  con- 
firmed his  previous  action.  According  to  the  evidence  appellant  is  an 
active,  vigorous  roan,  of  industrious  and  aoquisatlve  habits;  with  the  meana 
retained  by  him  from  the  sale  of  his  stock  of  groceries  and  real  estate,  and 
in  view  of  his  being  lelieved  of  the  burden  of  farther  supporting  a  wife  and 
children,  there  is  no  doubt  of  his  being  far  more  advantageously  situated 
than  are  appellee  and  his  children. 

We  do  not  think  the  chancellor  erred  in  giving  appellee  the  custody  of  the 
children;  thfy  are  yet  of  tender  years  and  need  the  care  and  guidance  of  an 
affectionate  mother;  and,  besidcF,  she  stands  in  need  of  their  assistance  in 
earning  a  support  for  her  and  themselves.  From  the  record  in  this  case, 
and  having  in  mind  the  good  of  the  children,  we  are  not  prepared  to  say 
that  appellant  is  as  suitable  a  person  as  the  mother  to  have  the  care  and 
custody  of  them.  The  further  contention  of  appellant,  that  the  judgment  of 
the  lower  court  makes  no  provision  for  his  seeing  or  being  with  his  children,, 
will  not  authorize  its  reversal  Under  the  law,  as  well  as  the  power  re> 
served  in  the  judgment,  the  chancellor  may  make  such  further  orders  in  the 
case  as  will  afford  appellant  opportunities  for  visiting  the  children,  and  we 
do  not  doubt  the  willingness  of  the  chancellor  to  grant  any  reasonable  re- 
quest from  him  in  that  behalf. 

Judgment  aflSrmed. 
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PARKER  V.  CATRON. 

(Filed  March  16.  1906.) 

1.  Land— Execution  sale— Purchase  by  one  for  another— Consideration  paid 
\3j  purchaser — Conveyance  to  purchaser— Relief  sought  by  equitable  owner— 
Where  appellee  and  his  brother  Jointly  owned  a  tract  of  land  and  upon  his 
brother's  death  his  undivided  interest  was  ordered  sold  to  pay  his  debts,  and 
«t  the  request  of  appellee  was  bought  by  appellant  at  said  sale  for  appellee's 
"benefit,  and  after  the  time  for  redemption  had  expired  appellant,  against 
the  objection  of  appellee,  caused  a  deed  to  be  made  to  himself  for  the  land, 
in  an  action  by  appellee  nsainst  appellant  to  set  aside  said  deed,  alleging 
that  appellant  held  the  title  in  trast  for  him,  he  having  all  the  time  been 
In  the  actual  possession  thereof,  the  court  properly  decreed  the  relief  sought 
upon  the  repayment  by  appellee  to  appellant  of  the  money  he  had  paid  in 
'the  purchase  thereof. 

a.  Constructive  trust— Estoppel— Statute  of  frauds— In  such  a  case  a  con 
structive  trust  results  by  implication  in  favor  of  the  equitable  owner,  which 
rests  upon  the  idea  that  the  purchaser  holds  the  land  in  trust  for  his  prin- 
cipal. Constrnotive  trusts  are  held  not  to  be  within  the  statute  because 
they  rest  in  the  end  on  the  doctrine  of  estoppel,  and  the  operation  of  an  es- 
toppel is  never  affected  by  the  statute  of  frauds. 

8.  Same— The  fact  that  the  purchaser  of  the  land  paid  the  consid- 
eration himself  does  not  destroy  the  trupt,  where  the  purchase  was  made 
for  another,  who  offered  to  pay  it,  and  was  kept  from  paying  it  by  the  act 
of  the  purchaser,  who  refused  to  accept  it,  and  had  the  deed  made  to  himself. 

J.  Smith  Hays  and  J.  M.  Haye  for  appellant. 

J.  H.  Wilcon,  P.  D.  Black  and  J.  D.  Black  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

'Opinion  of  the  court  by  Chief  Justice  Hobson. 

'^he  father  of  appellee,  John  H.  Catron,  conveyed  to  him  and  his  brother, 
Isaac  Catron,  a  tract  of  land  in  Knox  county.  Thereafter  a  creditor  of  the 
father  levied  an  execution  upon  the  land  for  a  debt  due  him  from  the  father, 
and  the  land  was  sold  under  the  execution.  John  and  Isaac  Catron,  the 
two  sons,  got  appellant,  William  Parker,  to  bid  in  the  land  for  them  at  the 
execution  sale.  The  amount  of  the  debt  was  between  $6()0  and  1600.  John 
£.  Catron  afterwards  redeemed  the  land  from  Parker  and  subsequently 
Isaac  Catron  died  with  the  title  in  this  condition.  Suit  was  filed  to  settle 
-the  estate  of  Isaac  Catron,  and  his  half  was  ordered  sold  in  that  suit  for  the 
payment  of  his  debts.  John  Catron  procuied  Parker  again  to  buy  in  the 
land  for  him,  which  Parker  did  in  his  own  name  at  the  price  of  125.  The 
«qnity  of  redemption  was  then  sold  and  Parker  bought  this  for  $6.  The 
land  was  not  redeemed,  and  at  the  end  of  the  year  Parker,  over  Catron's 
-objection,  caused  a  deed  to  be  made  to  himself  for  the  land,  that  is,  Isaac 
<?atron's  half  of  the  tract.  John  Catron  then  filed  this  suit  in  equity  against 
Parker,  setting  up  the  facts  and  alleging  that  Parker  held  the  title  In  trust 
for  him  and  praying  that  he  be  required  to  convey  the  land  to  him,  he  hav- 
ing been  all  the  time  in  the  actual  possession  of  it.  The  oourt  decreed  him 
the  relief  sought,  and  the  defendant  appeals. 

Parker  denied  that  he  bought  the  land  for  John  Catron,  and  denied  that 
*Catron  made  any  arrangement  with  him  by  which  he  v« as  to  buy  It  for  him, 
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l)ut  the  weight  of  the  evidence  sustains  tbt)  obaDcellcr*8  conclusion.  Parker 
was  a  relative  as  well  as  a  near  neighbor  and  close  friend.  Catron  bad  bad 
«ome  trouble  witb  bis  wife,  and  was  llTing  at  borne  alone,  boarding  with 
Parker.  Parket  had  gone  on  his  bond  in  a  suit  which  bis  wife  had  brought 
4igain8t  him.  Parker  allowed  Catron  after  the  sale  to  treat  the  land  as  his 
•own.  He  sold  timber  from  the  place.  He  made  an  oil  lease,  Parker  telling 
the  lessee  that  Catron's  title  was  all  right,  and  he  told  several  pes«oiis  that 
be  had  bought  the  land  for  John,  and  was  going  to  stand  by  him.  Catron 
was  not  apprised  of  Parker's  change  of  mind  until  after  or  about  the  time 
the  year  bad  expired  in  which  the  land  might  be  Redeemed.  Parker  then 
liecllned  to  receive  from  Catron  the  ISO  which  he  had  paid.  On  the  ques- 
tion of  fact,  while  the  evidence  is  somewhat  conflicting,  we  can  not  disturb 
the  chancellor's  finding. 

It  is  earnestly  maintained  that  the  agreement  of  Catron,  being  in  parol, 
is  within  the  statute  uf  frauds.  In  Stark's  Heirf*  v.  Cannady,  8  Littell,  899, 
it  was  held  that  where  an  agent  verbally  employed  to  purchase  land  for  his 
principal  does  so  with  the  money  of  the  principal,  but  makes  the  contract 
in  his  own  name,  n  trust  for  the  piincipal  will  result  by  implication  which 
is  not  affected  by  the  statute  of  frauds.  The  reason  given  by  the  court  for 
its  conclusion  is  as  follows:  *'For  the  statute  only  forbids  the  enforcement 
•of  a  trust  or  equity  created  by  contract  and  not  such  as  results  from  the 
nature  of  the  transaction  by  impHcation  of  law." 

The  doctrine  of  this  ca«e  wns  followed  in  Lisle  v.  Lisle's  Adm'r.  4  Ky. 
Ijaw  Rep..  990,  where  the  piir(5h«se  was  made  at  a  judicial  sale  by  one  for 
another  who  paid  the  consiiienition.  Appellant  insists  that  these  cases  are 
not  in  point  because  here  npp^'lU-e  did  not  pay  the  consideration.  Still  he 
•offered  to  pay  it,  and  was  kept  from  paying  it  by  the  act  of  appellee,  who 
refused  to  accept  It,  and  insisted  on  having  the  deed  made  to  hiniFelf.  The 
payment  of  the  consideration  by  the  principal  is  not  the  only  state  of  case 
in  which  the  rule  applies.  The  rule  rests  upon  the  idea  that  the  purchaser 
holds  the  land  in  trust  for  his  principal.  It  is  the  constructive  trust  which 
underlies  the  rule.  In  Pomeroy's  Equity,  section  KSO,  it  is  said:  "All 
trusts  by  operation  of  law  consist,  therefore,  in  a  separation  of  the  legal 
«nd  equitable  estates,  one  person  holding  the  It'gal  title  for  the  benefit  of 
the  equitable  owner,  who  is  regarded  by  equity  as  the  real  owner,  and  who 
is  entitled  to  be  clothed  with  the  legal  title  by  a  conveyance.  Certain  in- 
fitances  of  this  class  are.  trusts  snbmodo;  they  are  termed  trusts,  because 
the  beneficial  owner  is  entitled  to  the  same  remedies  against  the  holder  of 
the  legal  title,  which  are  given  to  the  beneficiary  under  a  true  trust.  All 
trusts  which  arise  by  operation  of  law,  are,  as  the  name  indicates,  excepted 
from  the  requirements  of  the  statute  of  frauds.'' 

Again,  in  section  1044,  it  is  said:  "Constructive  trusts  include  all  those 
Instances  in  which  a  trust  is  raised  by  the  doctrines  of  equity  for  the  pur- 
pose of  working  out  justice  in  the  most  efiflcient  manner,  where  there  is  no 
intention  of  the  i>arties  to  create  such  a  relation,  and  in  most  cases  contrary 
to  the  intention  of  the  one  holding  the  legal  title,  and  where  there  is  no 
express  or  implied,  written  or  verbal  declaration  of  the  trust.  They  arise 
when  the  legal  title  to  the  property  is  obtained  by  a  person  in  violation,  ex- 
press or  implied,  of  some  duty  owed  to  the  one  who  is  equitably  entitled, 
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and  wheD  the  property  thug  obtaine.l  is  held  in  hostility  of  hie  beneficial 
rights  of  ownership.  As  the  trusts  of  this  class  are  imposed  by  equity,  con- 
trary to  the  trustee's  intention  and  will,  upon  property  in  his  hands,  tbej 
are  often  termed  trusts  in  invitum;  and  this  phrase  furnishes  a  criterion, 
generally  accurate  and  suffici*'nt,  for  determining  what  trusts  are  truly 
^constructive. '  " 

Constructive  trusts  are  held  not  within  the  statute  because  they  rest  in 
the  end  on  the  doctrine  of  estoppel;  and  the  operation  of  an  estoppel  is 
never  affected  by  the  statute  of  frauds.  (Morris  v.  Shannon,  7R  Ky. ,  89.)  If 
Parker  had  not  misled  Catron  he  might  have  gotten  some  one  dse  to  buy  ii> 
the  land  for  him,  and  if  Parker  bad  not  let  him  deal  with  the  land  as  hi» 
own  and  held  himself  out  ns  having  bought  it  in  for  him,  he  might  still 
have  protected  himself.  To  permit  Parker  to  shield  himself  behind  the  stat- 
ute of  frauds  and  keep  the  land  would  be  to  sanction  a  fraud,  and  denj 
effect  to  familiar  principles  of  estoppel.  In  Martin  v.  Martin,  56  Ky.,  7, 
Draffin  bought  in  Martin's  land  at  a  commissioner's  sale  for  him  under  a 
verbal  agreement  to  this  effect,  when  there  was  no  right  of  redemption  at 
such  sales.  It  was  held  that  Drnfiin  held  the  land  in  trust  for  Martin,  anil 
that  the  trust  was  not  affected  by  the  statute  of  frauds.  The  same  conclu- 
sion was  reached  in  Miller  v.  Antle,  66  Ky..  4f)7,  and  Green  v.  Ball,  67  Ky., 
686.  It  is  insisted  that  these  cases  are  not  in  point,  for  the  reason  that 
Catron  here  did  not  own  the  land.  But  he  had  it  in  possession  and  was 
living  upon  it.  He  had  a  lien  on  it  for  the  money  which  he  had  paid  to  re- 
deem it  from  the  execution  sale.  The  arrangement  with  Parker  was  made 
to  protect  his  interest,  and  created  no  less  a  constructive  trust  when  his  in- 
terest in  the  land  was  equitable  than  if  he  had  held  the  legal  title.  It 
would  be  no  less  a  fraud  on  Catron  to  i)ermit  Parker  to  keep  the  land  in  the 
one  case  than  the  other.    The  estoppel  arises  equally  in  either  case. 

An  agency  to  sell  land  may  be  created  by  parol.  (Talbot  v.  Bowen,  8  Ky., 
487:  Isaacs  v.  .Gearhart,  51  Ky.,  231.)  A  verbal  partnership  to  buy  land  ia 
also  not  within  the  statute.  (Garth  v.  Davis  &  Johnson,  27  Ky.  Law 
Rep.,  605.) 

Catron  was  allowed  to  testify  to  certain  transactions  with  his  brother 
Isaac,  who  was  dead,  and  to  pruve  in  his  own  behalf  statements  made  by 
him  not  in  the  presence  of  Parker.  This  was  error.  He  could  not  testify 
for  himself  as  to  matters  occurring  with  his  dead  brother,  nor  could  he 
make  evidence  for  himself.  But  if  we  eliminate  all  this,  and  regard  only 
the  testimony  admittedly  competent,  the  clear  weight  of  the  evidence  sus- 
tains the  chancellor's  conclusion.  2So  the  error  in  the  admission  of  evidence 
was  harmless. 

Judgment  affirmed. 


RiSSBERGER  v.  BROWN  AND  THE  CITY  OF  LOUISVILLE. 

(Filed  March  16,  1906.) 

Real  estate— Mortgage  and  tax  liens— Sale— Life  tenant— Remaindermen — 
Proceeds  of  sale— Agreement— Priorities— In  an  action  to  enforce  a  mortgage 
lien  on  the  land  of  a  married  woman  executed  by  her  and  her  husband,  in 
which   the  land  was   sold  after  the  death  of  the   wife  under  a   judgment 
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agaluBt  her  siiryiviDg  husband  and  children,  who  were  all  served  with 
process,  at  which  sale  one  of  her  sons  became  the  purchaser  at  the  price  of 
12,730,  which  he  paid  into  court  under  a  written  agreement  with  the  city  of 
Louisville  that  it  would  look  to  the  fund  in  court  for  all  unpaid  city  taxeg» 
which  order  was  entered  and  a  deed  made  to  the  purchaser  free  of  lien,  and 
in  a  subsequent  actions  by  the  city  against  the  husband,  who  alone  waa 
served  with  prooei^s,  to  enforce  a  lien  for  taxes  due  the  city  on  said  lot, 
which  were  consolidated  with  the  original  action  of  appellant  to  foreclose 
the  mortgage  aforesaid,  a  judgment  was  entered  against  the  husband  for' 
the  taxes  and  interest,  amounting  to  $1,490.64,  and  awarding  the  city  a  first 
lien  on  the  fund  in  court  for  said  judgment.  Held— That  said  judgment 
was  erroneous.  The  fund  in  court  is  the  proceeds  of  the  sale  of  the  fee-sim- 
ple title  of  the  lot  under  the  judgment  of  foreclosure  where  all  the  ownera 
were  parties,  and  before  the  court.  The  city  had  properly  assessed  the  prop- 
perty  for  taxation  against  the  husband  who  was  the  life  tenant,  but  as  he- 
alone  was  before  the  court  in  the  actions  for  taxes,  no  interest  of  the  re- 
maindermen could  be  subjected  to  the  payment  of  the  taxes,  and  the  city  waa 
entitled  out  of  the  fund  in  court  only  to  the  Interest  of  the  life  tenant  therein^ 

B.  T.  Colston  for  appellant. 

Henry  L.  Stone  foi  city. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

Eli  H.  Brown,  Sr  ,  and  his  wife,  Nancy  W.  Brown,  in  1881,  mortgaged  ai 
lot  of  ground  and  the  improvements  thereon,  in  Louisville,  to  the  appellant, 
Philip  Bissberger,  to  secure  the  payment  of  a  note,  of  even  ditte  with  the- 
mortgage,  for  the  sum  of  12,000.  In  18()5  Nancy  W.  Brown,  the  owner  of 
the  property,  died,  leaving  her  husband  and  four  children  surviving  her. 
Afterwards  one  of  these  died.  Eli  H,  Brown,  Sr.,  who,  upon  the  death  of 
his  wife  became  the  life  tenant  of  the  estate,  seems  to  have  kept  the  interest 
upon  the  debt  to  Bissberger  paid  up  until  1898,  when  he  made  default,  but 
wholly  failed  to  pay  either  the  State  or  city  taxes  on  the  property. 

In  1899  the  appellant  Instituted  this  action  for  a  judgment  for  his  debt 
and  an  enforcement  of  his  lien  upon  the  property.  To  this  action  Eli  H. 
Brown,  Sr.,  and  Elizabeth  Brown,  his  second  wife,  Eli  H.  Biown,  Jr.,  W. 
Dorney  Brown  and  Harah  E.  Brown,  children  and  heirs  at  law  of  Nancy  W. 
Brown,  the  first  wife,  were  made  parties  defendant,  and  properly  brought 
before  the  court. 

On  May  4,  1901,  a  judgment  of  foreclosure  was  duly  entered,  and  on  Jun& 
8,  of  the  same  year,  a  aile  of  the  property  was  had  In  pursuance  of  the  ternia 
of  the  judgment.  At  this  sale  Eli  H.  Brown,  Jr.,  became  the  purchaser  of 
the  property  for  the  sum  of  12,780,  which  he  afterwards  paid  into  court 
under  a  written  agreement  with  the  city  of  Louisville  that  it  would  look 
to  the  fund  in  court  for  the  payment  of  all  unpaid  municipal  taxes.  Thla 
order  was  entered,  and  a  deed  made  to  the  purchaser  free  of  lien,  and  all 
questions  of  priority  of  Hen  between  appellant  Bissberger  and  the  city  of 
Louisville  attached  to  the  fund  in  court  in  lieu  of  the  property  sold. 

In  1801  the  city  of  Louisville  instituted  an  action.  No.  44,441,  against  EU 
H.  Brown,  Sr.,  and  Nancy  W.  Brown,  his  wife,  to  recover  its  taxes  on  the 
p:-operty  in  question  for  the  years  1886,  lf£6,  1887,  1889  and  1890.     The  bus- 
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hand  was  properly  served  with  process,  the  wife  belDg  dead,  as  before  stated. 
In  1896  the  city  tostituted  another  action,  No.  10,091,  for  the  taxes  for  the 
jear  1891.  In  1898  it  instituted  a  third  actiod,  No.  19,419,  to  reooTer  the 
taxes  for  the  year  1894,  and  in  1899  it  instituted  a  fourth  action.  No.  81,780, 
to  recover  taxes  for  thb  years  1896,  1897  and  1898.  In  none  of  these  cases 
were  the  children  and  heirs  of  Nancy  W.  Brown  made  parties  defendant. 
On  the  7th  day  of  March,  1908,  the  chancellor  entered  an  order  consolidating 
all  of  the  tax. suits  with  appellant's  action  to  foreclose  his  mortgage,  and 
required  the  consolidated  litigation  to  be  thereafter  prosecuted  under  the 
name  and  style  of  Philip  Bissberger  v.  Eli  H.  Brown,  Sr.,  No.  21,611. 

On  the  28d  day  of  May,  1908,  the  chancellor  entered  a  judgment  against 
£11  H.  Brown,  Sr.,  for  the  taxes  for  all  the  years  sued  for,  with  lawful  in- 
terest, making  a  total  of  11,490.64;  awarded  the  city  of  LouisYille  a  first  lien 
on  the  fund  in  court  for  its  Judgment,  and  granted  it  leare  to  withdraw  the 
amount  adjudged  to  it.  From  this  judgment  in  favor  of  the  City,  which 
leaves  him  with  more  than  half  of  his  debt  unpaid.  Bissberger  has  ap- 
pealed. The  judgment  of  the  chancellor  is  clearly  erroneous.  The  fund  in 
«ourt  is  the  proceeds  of  the  sale  of  the  fee  Fimple  title  under  the  judgment 
of  foreclosure,  where  all  the  owners  were  parties  defendant  and  properly 
before  the  court.  The  city  had  properly  assessed  the  property  for  taxation 
against  £11  H.  Brown,  Sr  ,  who  was  the  life  tenant,  but,  as  he  alone  was 
before  the  court  in  its  actions  for  taxes,  no  interest  of  the  remaindermen 
could  be  subjected  to  their  payment.  (Woolley  v.  City  of  Louisville,  26  Ky. 
Law  Bep..  872:  Fenley  v.  City  of  Louisville,  27  Ky.  Law  Bep.,  204.) 
Appellee  was  entitled,  of  the  fund  In  court,  only  to  the  interest  of  Eli  H. 
Brown,  Sr. 

As  a  good  deal  of  confusion  seems  to  have  arisen  by  reason  of  the  con- 
solidation of  the  five  actions,  from  the  fact  that  appellant  in  his  action 
ignored  the  city,  and  the  latter  In  Its  actions  Ignored  appellant,  justice  re- 
-quires  upon  the  return  of  the  case  that  both  parties  should  be  allowed  to 
amend  their  pleadings  so  as  to  protect  their  respective  rights  to  the  fund  in 
court. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  con- 
sistent herewith. 


JOHNSON,  SHEBIFF,  &c.  v.  BRADLEY- WATKINS  TIE  CO. 

(Filed  March  16,  1905.) 

Taxation— Nonresident  — Personal  property  in  this  State — Under  Ken- 
tucky Statutes,  section  4020,  providing  that  "all  real  and  personal  estate 
within  this  State,  and  all  personal  estate  of  persons  residing  in  this  State, 
*  *  *  shall  be  subject  to  taxation,  unless  the  same  be  exempt  by  the  Con- 
stitution," railroad  cross  ties  owned  by  a  foreign  corporation  which  were 
piled  on  a  river  bank  in  this  State  for  the  purpose,  when  a  boat  was  secured, 
of  being  shipped  by  the  owner  out  of  the  State,  are  liable  to  taxarion  in  this 
State,  lK)th  for  State  and  county  purposes,  and  there  is  no  constitutional 
provision,  State  or  Federal,  which  forbids  it. 

W.  H.  Barnes,  Glenn  &  Rlngo  and  S.  A.  Anderson  for  appellants. 

N.  W.  Gore,  ^peed  Guffy  and  Bobt.  L.  Greene  for  appellee. 
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Appeal  from  Butler  Circuit  Court. 
Opiolon  of  the  oourt  by  Judge  Barker. 

This  action  wae  instituted  in  the  Butler  Circuit  Court  by  the  appellee  ta 
enjoin  the  sheriffs  of  Butier  and  Ohio  counties  from  collecting  $84  State  and 
county  taxes  for  the  year  11K)3  assessed  against  a  lot  of  railroad  cross-ties, 
owned  by  the  corporation,  which  were  piled  on  the  river  bank  in  Kentucky 
for  the  purpose,  when  a  boatload  was  secured,  of  bein^  shipped  by  the  owner 
out  of  the  State.  The  appellee  is  a  Minnesota  corporation,  assessed  for  all 
Its  personal  property  in  its  home  State,  and  the  ties  were  its  property  on, 
assessment  day.  The  ^estion  presented  by  this  record  is  whether  or  not 
this  personal  estate,  so  owned  and  situated,  is  liable  for  State  and  county 
taxation  here. 

Section  4020  of  the  Kentucky  Statutes  is  as  follows:  "All  real  and  per- 
sonal estate  within  this  State,  and  all  personal  estate  of  persons  residing  in 
this  State,  and  of  all  corporations  organized  under  the  laws  of  this  State» 
whether  the  property  be  in  or  out  of  this  State,  including  intangible  prop- 
erty, which  shall  be  considered  and  estimated  in  tlxing  the  value  of  corporate- 
franchises  as  hereinafter  provided,  shall  be  subject  to  taxation  unless  the 
same  be  exempt  from  taxation  by  the  Constitution,  and  shall  be  assessed  at 
its  fair  cash  value,  estimated  at  the  price  it  would  bring  at  a  fair  voluntary 
sale.*' 

This  language  is  not  open  to  construction ;  It  says  plainly  that  all  real 
and  personal  estate  within  this  State  is  subject  to  taxation.  It  means  pre- 
cisely what  it  says.  And  the  next  sentence,  "all  personal  estate  of  persons, 
residing  in  this  State,"  shows  that  the  legislature  had  in  mind  the  situs  of 
parsonal  property  for  taxation,  and  that  they  determined  that  p«  rsonal  es- 
tate situated  in  this  State,  whether  belonging  to  nonresidents  or  n^sldents, 
should  be  liable  for  taxation,  and  that  personal  estate  of  persons  residing  in 
this  State  should  be  liable  for  taxation,  whether  the  property  be  in  or  out  of 
the  State.  There  is  no  rule  of  fiscal  law  better  settled  than  that  it  is 
within  the  power  of  the  State  to  tax  all  property  of  which  it  has  jurisdic- 
tion, whether  the  owner  resides  in  the  State  or  is  a  nonresident;  that 
whether  such  property  is  taxed  or  not  is  a  question  of  legislative  intent, 
and  when  the  intent  to  tax  is  clear,  the  power  to  do  so  is  unquestionable. 

The  precise  question  here  involved  was  decided  in  the  case  of  Common- 
wealth V.  Gaines  &  Co.,  80  Ky.,  489,  where  it  was  held  that  whisky  having 
a  situs  here,  owned  by  nonresidents,  was  taxable  by  the  laws  of  this  State. 

The  case  of  Cue  v.  Errol.  116  U.  S.,  534.  involved  a  question  similar  in  al^ 
respects  to  that  at  Ixtr.  The  opinion  of  the  court  was  delivered  by  Mr.  Jus- 
tice Bradley,  holding  that  where  logs  owned  by  a  nonresident  were  piled 
for  shipment  in  one  State,  until  they  were  in  actual  transit  they  were  liable 
for  taxation  where  situated,  without  reference  to  the  question  of  nonresi- 
denoy  of  the  owner,  or  that  he  had  paid  taxes  on  them  in  his  home  State. 

On  the  point  under  discussion  it  was  said:  "We  have  no  difiSculty  in  dis- 
posing of  the  last  condition  of  the  question,  namely,  the  fact  (if  it  be  a  fact> 
that  the  property  was  owned  by  persons  residing  in  another  State;  for,  if 
not  exempt  from  taxation  for  other  reasons,  it  can  not  be  exempt  by  reason 
of  being  owned  by  nonreeidenfes  of  the  State.    We  take  it  to  be  a  point 
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settled  beyond  all  oootradlctlon  or  question  that  a  State  baa  Jurisdiction  of 
«11  persoDS  and  things  within  its  territory  which  do  not  belong  to  some 
other  jurisdiction,  such  as  the  representatives  of  foreign  governments,  with 
their  houses  and  effects,  and  property  belonging  to  or  in  the  use  of  the  gov- 
'ernment  of  the  United  States.  If  the  owner  of  personal  property  within  a 
State  resides  in  another  State  which  taxes  him  for  that  property  as  part  of 
bis  general  estate  attached  to  his  person,  this  action  of  the  latter  State  does 
not  in  the  least  affect  the  right  of  the  State  in  which  the  property  is  sit- 
uated to  tax  it  also.  It  is  hardly  necessary  to  cite  authorities  on  a  point  so 
elementary.  The  fact,  therefore,  that  the  owners  of  the  logs  in  question 
were  taxed  for  their  va^e  in  Maine  as  a  part  of  their  general  stock  in  trade, 
if  such  fact  were  proved,  could  have  no  Influence  in  the  decision  of  the  case, 
«nd  may  be  laid  out  of  view. " 

We  conclude,  then,  that  by  the  terms  of  the  statute  the  property  in  ques- 
tion was  liable  to  taxation  both  for  State  and  county  purposes,  and  that 
there  is  no  constitutional  provision.  State  or  Federal,  which  forbids  it.  The 
<act  that  the  board  of  supervisors  estimated  the  property  at  more  than  its 
^actual  value  can  not  be  remedied  in  this  proceeding.  (Royer  Wheel  Co.  v. 
Taylor  County,  104  Ky.,  741.) 

As  the  chancellor,  upon  final  hearing,  perpetuated  the  injunction  restraln- 
tng  the  collection  of  the  tax  by  the  ofSoers  having  the  matter  in  charge,  it 
follows  fiom  the  views  herein  expressed  that  his  judgment  must  tie  reversed, 
with  directions  to  dismiss  the  petition,  and  it  is  so  ordered. 


ROUSH,  &c.  V.  VANCEBURG,    SALT    LICK,  TOLESBORO  AND 

MATSVILLE  TURNPIKE  CO. 

(Filed  March  17,  1905.) 

1.  Turnpike  roads— Bonds  for  building— Sale  of  road  to  county— Action  to 
subject  roud  to  bonds— Limitation— Where  parties  owning  bonds  issued  by  a 
turnpike  company  for  its  construction  sued  the  turnpike  company  and  the 
county,  after  a  sale  of  the  turnpike  to  the  county  under  the  free  turnpike 
act  of  March  17,  1896,  asking  to  subject  the  road  to  the  payment  of  such 
bonds,  and  more  than  five  years  after  such  sale  and  transfer  fikd  an 
amended  petition,  alleging  that  the  turnpike  company,  while  indebted  to 
plaintiffs  and  insolvent,  without  valuable  consideration  and  with  intent 
to  defraud  plaintiffs  in  the  collection  of  their  debt,  conveyed  to  the  county, 
by  writing,  all  the  property  of  the  company,  which  the  county  has  received 
and  hns  since  used  and  operated,  such  amendment  was  an  abandonment  of 
the  original  action,  and  sets  up  a  new  action,  which  shows  on  its  face  that 
it  is  barred  by  the  five  years'  gcatute  of  limitation. 

2.  Pleading— Valuable  consideration— An  allegation  in  a  petition  that  a 
<:onveyance  was  made  without  a  valuable  consideration  states  merely  the 
pleaders  conclusion  of  the  law,  and  in  bad  on  demurrer. 

3.  Selling  franchise— Constitutional  prohibition— A  sale  of  a  turnpike  road 
made  under  the  free  turnpike  act  of  March  17,  1896,  where  a  majority  of  the 
voters  and  taxpayers  have  voted  in  favor  of  such  sale,  is  not  in  violation  of 
Kentucky  Constitution,  section  203,  prohibiting  a  corporation  from  selling 
or  leasing  its  franchise  so  as  to  relieve  the  franchise  or  property  held  there- 
under  from  corporate  debts. 


BOUSH,  &0.  V.  v.,  8.  L.,  T.  AND  M.  TURNPIKE  00.      543 

4.  Insufflcieot  allegations— The  petitioD,  as  amended,  having  failed  to 
ehow  anj  bad  faith  in  the  turnpike  company  in  disposing  of  the  proceeds  of 
the  sale  of  the  road  to  the  county,  or  that  the  county  had  not,  in  good  faith, 
paid  full  value  for  it,  or  that  the  consideration  paid  is  not  yet  on  hand, 
available  for  the  payment  of  its  debts,  or  that  the  proceeding  by  which  the 
county  acquired  It  were  not  in  conformity  to  the  statute,  no  cause  of  action 
was  stated  against  the  county,  and  the  lower  court  properly  sustained  the 
demurrer  of  the  county  and  dismissed  it  from  the  case,  but  it  was  error  to 
dismiss  the  petition  as  against  the  turnpike  company. 

A.  E.  Cole  &  Son  for  appellants. 

E.  L.  Worth ington  and  W.  C.  Halbert  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  suit  was  filed  in  the  Lewis  Circuit  Court  on  March  11,  1898,  by  ap- 
pellants, who  are  the  administrator  and  distributees  of  John  Ellison,  de- 
ceased, to  enforce  the  payment  of  certain  bonds  issued  about  the  year  1879 
by  the  Vanceburg,  Salt  Lick,  Tolesboro  and  Maysville  Turnpike  Co.  The 
turnpike  company,  Lewis  county  and  the  Lewis  County  Fiscal  Court  were 
made  defendants  to  the  action.  The  suit  was  to  subject  the  road  to  the  pay- 
ment of  appellant's  debt.  The  road  having  been  acquired  by  Lewi&  county 
by  virtue  of  the  free  turnpike  act,  it  was  sought  by  appellants  to  have  a  re- 
ceiver take  charge  0f  the  road  to  collect  tolls  on  it  until  enough  was  realized 
to  pay  their  debt. 

The  answer  of  the  deffQdants  relied,  among  other  defenses,  upon  the  stat- 
utes of  limitation,  both  the  fifteen -year  statute  and  the  five-year  statute 
being  pleaded.  The  case  went  off  on  a  demurrer  to  the  petition  and  to  a 
reply  to  these  pleas  of  limitation.  .We  are  of  opinion  that  the  fifteen-year's 
statute  of  limitation  was  saved  by  an  order  entered  by  an  agreement,  dated 
December  7,  1888,  entered  into  between  the  turnpike  company  and  the  bond- 
holders in  a  suit  then  pending  in  the  Lewis  Circuit  Court,  from  which  the 
running  of  the  statute  began  anew,  and  as  fifteen  years  had  not  elapsed 
before  this  suit,  that  statute  is  not  applicable.  The  plea  of  the  five  years' 
statute  of  limitation  applies  to  Lewis  county  and  the  fiscal  court,  and  not 
to  the  turnpike  company,  and  is  based  on  this  state  of  facts:  The  plaintiffs 
alleged  that  in  January,  1897,  in  pursuance  to  the  free  turnpike  act,  the 
Lewis  County  Fiscal  Court  regularly  accepted  and  received  from  the  turn- 
pike company  its  road,  franchise,  tollgates,  etc.,  for  the  purpose  of  the  road's 
being  thereafter  used  as  the  property  of  the  county,  and  free  from  any  claim 
on  the  part  of  the  turnpike  company;  that  In  pursuance  of  the  transfer  the 
pike  is  now  operated  by  the  county  as  a  free  turnpike,  and  that  the  county 
can  not  lawfully  operate  the  road  so  as  to  produce  any  revenue  whereby  to 
pay  the  pUiintiff's  debt.  Appellants  alleged  in  their  petition  that  they  had 
a  lien  on  the  property  of  the  turnpike  compony,  but  no  facts  were  stated 
sufficient  to  sustain  this  conclusion  of  law  on  the  part  of  the  pleader.  - 

On  September  6,  1902,  more  than  five  years  after  the  transfer  of  the  road 
to  the  county,  the  plaintiffs  tendered  an  amended  petition,  in  which  they 
alleged  that  the  money  sued  for  was  furnished  the  corporation  to  enable  It 
to '  construct,  equip,  and  repair  its  road,  and  operate  it;    that  while  it  was 
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lndebt€>d  to  the  plaintiffs  and  insolvent,  the  turnpike  company,  ^'Itbout 
valuable  confiideratlon,  and  iwith  intent  to  hinder  and  defraud  the  plaintiffs 
in  the  collection  of  their  debt,  conveyed  to  Lewie  county,  by  writin^f  which 
had  never  been  recorded,  all  the  property  of  the  turnpike  company  of  every 
kind  and  description,  which  the  county  thereupon  regularly  received,  and 
has  since  u^ed  and  operated.  The  court  allowed  the  amended  petition  to  be 
filed  an  to  the  turnpike  company,  but  refuged  to  allow  it  to  be  filed  as  to 
Lewis  county,  and  dismissed  the  petition  as  to  both  of  the  defendants.  The 
petition,  as  originally  drawn,  was  evidently  intended  to  reach  the  turnpike 
in  the  hands  of  the  county,  and  when  the  court  sustained  the  county's  de- 
murrer to  the  petition  the  amendment  referred  to  was  tendered.  This  was 
after  the  lapse  of  five  years  from  the  time  of  the  transfer.  Appellees  insist 
that  it  was  too  late  for  the  plaintifis  to  set  up  that  the  transfer  was  fraudu- 
lent. 

The  amended  petition  abandons  the  cause  of  action  set  up  in  the  original 
petition,  and  proceeds  upon  an  entirely  distinct  one,  that  is,  the  alleged 
fraudulent  transfer  of  the  turnpike  company's  property  to  the  county.  In 
this  amendment  it  is  alleged  that  the  county  acquired  the  turnpike  in  ques- 
tion  *' without  valuable  consideration."  What  the  consideration  was. 
is  not  stated.  A  valuable  consideration  might  consist  of  anything 
of  any  value,  and  it  may  tie  the  assumption  of  an  obligation,  thfr 
mere  altering  of  the  condition  of  the  party  to  be  affected.  The  statute 
agaiuHb  fraudulent  conveyances  does  not  require  that  the  consideration  ta 
uphold  the  transaction  against  creditors  must  be  adequate.  It  is  merely 
that  it  shall  be  valuable.  (Section  1(M)6,  Kentucky  Statutes. )  Its  inade- 
quacy, if  it  was  shown  to  be  inadequate,  would  only  be  evidence  of  notice 
to  the  purchaser  of  the  fraudulent  purposes  of  the  debtor.  What  is  a  val- 
uable consideration  is  a  pure  question  of  law.  Therefore,  an  allegation  that 
a  transfer  was  made  without  a  valuable  consideration  states  merely  the 
pleader's  conclusion  of  the  law,  and  is  bad  on  demurrer.  (Section  119,  Civil 
Code;  Grej^ory  v.  McFarland,  1  Duv.,  69;  Coleman  v.  Harper,  1  Mur.,  602; 
Jasper  v.  Hamilton,  3  Dana,  288;  Da^is  v.  James'  Ex'or,  i  J.  J.  Mar.,  9; 
Newman's  Pleading  and  Practice,  261.) 

Good  pleading  requires  that  appellant  should  have  stated  what  the  con- 
sideration was,  and  then  the  court  could  decide  whether  it  was  a  valuable 
consideration  in  law.  A  traverse  of  the  allegation  as  made  will  put  no  fact 
in  issue.  There  is  no  fact  stated  to  be  admitted  or  denied.  It  could  not  be 
the  basis  of  a  prosecution  for  false  swearing  if  the  pleading  be  verified, 
because  it  states  only  the  pleader's  opinion  of  a  matter  of  law.  The  allega- 
tion that  the  conveyance  was  made  to  cheat,  hinijer  or  delay  the  creditors  of 
tlie  turnpike  company  does  not  aid  the  pleading,  because  under  the  statute 
such  purpose  of  the  debtor  can  not  affect  the  title  to  the  property  in  the 
hands  of  a  holder  for  valuable  consideration,  unless  the  latter  had  notice  of 
the  fraud.  That  is  not  charged  in  this  case.  All  the  previous  allegations- 
of  the  petition  and  its  various  amendments  admit  the  good  faith  of  the 
transaction,  but  attack  it  on  the  ground  of  the  lack  of  power  of  the  turn- 
pike company  to  make,  and  of  the  county  to  take,  the  conyeyance  of  the 
road  while  its  owner  was  indebted.  The  constitutionality  of  the  free  turn- 
pike act  was  expressly  attacked.    Therefore,  even  if  the  amended  petition^ 
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attempting  to  charge  a  fraudulent  conveyance,  had  been  safflcient  in  form. 
It  showed  on  its  face  that  the  cause  of  action,  if  any,  was  barred  by  limita- 
tion, when  the  amendment  first  setting  up  that  oause  was  tendered,  and  the 
action  of  the  court  in  refusing  to  permit  it  to  be  filed  over  the  objection  ot 
the  county  can  not  be  harmful  error,  if  it  was  error. 

The  question  might  arise  here,  even  if  the  allegations  of  the  amendment' 
were  ordinarily  sufficient,  whether  a  county,  an  integral  part  of  the  State 
government,  can  be  made  liable  to  a  suit  for  tort  in  the  absence  of  a  statu- 
tory provision  making  it  so.  But  passing  that  question.  Appellants  con- 
tend that  section  S03  of  the  Constitution  applies.  That  section  prohibits  a 
corporation  from  selling  or  leasing  its  franchise  so  as  to  relieve  thefitanchise 
or  property  held  thereunder  from  corporate  debts.  This  does  not  mean, 
however,  that  a  corporation  may  not  voluntarily  sell  its  property  so  long  as 
it  remains  a  corporation,  just  like  other  persons  are  permitted  to  sell  their 
property.  We  are  of  opinion  that  the  facts  do  not  bring  the  case  within 
that  section.  Lewis  county  bought  this  road  because  it  was  compelled  to. 
For  the  same  reason  the  turnpike  company  sold  the  road  to  the  county. 
This  was  owing  to  the  vote  of  the  taxpayers  of  the  county,  held  under  the 
mandatory  provisions  of  the  free  turnpike  act.  The  only  thing  that  was 
then  left  opnn  to  the  parties,  the  turnpike  company  and  the  county,  was  the 
terms  oi  the  coiicrnct.  The  act  of  March  17,  1806,  being  section  4748b  and  its 
subsections  of  Kentucky  Statutes,  called  the  free  turnpike  act,  provides  for 
taking  tho  sense  of  the  voters  and  taxpayers  of  any  county  upon  the  ques- 
tion whether  turnpike  and  gravel  roads  in  that  county  should  be  free.  It  is  • 
a  fact  of  such  general  and  common  knowledge  that  the  court  takes  judicial 
notice  of  it,  that  in  many  of  the  counties  of  this  Commonwealth  the  most 
important  of  their  highways  were  toll  roads,  built  largely  by  private  cap- • 
ital.  The  vote  It)  Lewis  county,  under  this  act,  was  in  favor  of  the  free 
turnpike  system.  Section  6  of  the  act  provides:  "If  it  shall  appear  that  a 
majority  of  all  the  votes  cast  for  and  against  said  proposition  are  in  favor  of 
said  proposition,  then  the  fiscal  court  may  acquire  by  gift,  lease,  purchase 
or  contract  any  or  all  of  the  turnpike  roads,  or  parts  of  such,  as  lie  within 
the  county  ou  the  best  terms  consistent  with  public  interest,  in  the  discre- 
tion of  said  court. "    *    *    • 

By  section  6  it  is  provided:  *'A1I  turnpike  and  gravel  roads  thus  acquired 
or  constructed  shall  become  public  roads." 

Section  7  provides  for  the  conveyance  of  the  title  of  such  roads  as  follows: 
'*The  directors  of  any  turiiplke  or  gravel  road  are  hereby  authorized  and 
empowered,  through  their  president,  to  convey  to  the  fiscal  court  purchas- 
ing same  the  title  to  sucn  road."    •    *    • 

As  to  the  effect  of  the  sale  of  the  road,  or  any  part  of  it,  section  8,  com- 
plete, declares:  '*When  the  entire  turnpike  purchased  by  a  fiscal  court  lies 
wholly  within  the  county  by-which  the  same  is  purchased,  the  transfer  of 
title  shall  be  made  as  provided  in  section  7,  and  thereupon,  the  charter, 
franchises,  and  so  forth,  of  any  such  turnpike  or  gravel  road  shall  be  at 
onoe  dissolved  and  terminated,  hue  when  any  portion  of  any  turnpike  shall 
lie  in  more  than  one  county,  is  purchased  as  herein  authorized,  the  title  to 
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such  part  so  purchased  shall  be  ooiiTeyed  to  the  oouDty  purchasing  it  in  the 
manner  before  recited,  and  such  transfer  shall  In  nowise  affect  the  charter 
or  privileges  or  franchises  of  any  turnpike  road  company  so  selling  such 
portion  as  to  the  remainder  of  the  turnpike  of  such  company.  But  as  to 
the  part  so  sold  the  charter  shall  be  and  become  terminated,  and  the  com- 
pany shall  be  at  once  released  from  any  and  all  responsibility  concerning 
such  portion  under  its  charter  or  the  laws  of  the  State. " 

By  section  18  of  the  act,  if  the  owner  of  the  road  and  the  fiscal  court  are 
unable  to  agree  upon  the  terms  of  acquiring  that  part  of  the  road  in  that 
county,  it  is  made  the  duty  of  the  fiscal   court  to  institute  condemnation 
proceedibgs  "to  condemn  the  turnpike  road  desired  to  be  obtained.*'    The 
result  of  the  condemnation  is  to  compel  an  involuntary  sale  of  the  road 
desired,  with   the  same  legal  eff<rct  as  to  its  title  as  if  done  voluntarily  by 
the  owner.     From  this  act  it  is  seen  that  upon  a  vote  in  favor  of  the  projx)- 
eltion  the  county  is  bound  to  acquire,  and  the  road  company  is  compelled  to 
flell,  the  toll  road.    It  is  in  the  exercise  by  the  State  of  her  right  of  eminent 
domain  that  she  may  ^nd  does  thus  acquire,  through  the  agency  of  the  sev- 
eral counties,  the  title  to  the  highways  within  her  Ijorders  for  the  free  travel 
of  the  public.     Private  rights  are  respected   in   the  provision  for  making 
compensation  to  such  private  owners  by  agreement  or  by  condemnation. 
In  this  case  it  appears  that  the  directors  of  the  road,  a  majority  of  the  stock- 
holders concurring,  agreed  with  Lewis  county  upon  the  terms  by  which  the 
road  in  that  county  was  transferred  to  the  county.    Whether  it  was  by  sale, 
lease,  gift  or  other  contract  does  not  appear,  nor  does  it  appear  that  the 
whole  of  the  road  owned  by  the  corporation  was  within  Lewis  county.    It  is 
merely  charged  by   plaintiffs  (appellants),  who  are  general  creditors,  that 
they  have  an   unsatisfied  debt  against  the  company,  created  about  thirty 
years  ago,  and  which  the  company  is  unable  to  i«y  unless  it  continues  to 
operate  the  road  indefinitely  as  a  toll  road.    It  is  not  alleged,  and  it  can  not 
be  assumed,  that  the  consideiation  received  by  the  road  company  from  the 
county  was  not  a  fair,  full  equivalent  of  its  value.    The  value  of  the  road  is 
nowhere   stated,  nor  is  it  alleged  that  such  consideiation  is  not  on  hand 
now  in  the  treasury  of  the  company  and  available  to  be  applied  to  the  com- 
pany's ereditors  upon  a  proper  application.    But  that  is  not  this  proceeding. 
This  is  an  attack  upon   the  right  of  the  county  to  acquire  the  road  at  all 
without  paying  appellants'  debt  of  18,000  odd  in  full.    The  purpose  of  the 
suit  is  to  have  the  court  appoint  a  receiver  for  the  road,  and  to  operate  it 
as  a  toll  road   till  the  debt  is  paid,  in  spite  of  the  vote  of  the  people  of  the 
county   and   in  spite   of  the  legislative  will  expressed   in  the  statute,  com- 
pelling nil    toll  roads  upon  such  favorable  vote  to  be  acquired  by  the  coun- 
ties, and  made  free  for  travel.    The  contention  followed  to  its  logical  con- 
clusion  is   that  a  toll  road   indebted  can   not  be  sold  to  the  counties  for  its 
real  value,  if  that  value  is  less  than  its  debts.     Even  if  it  should  be  conceded 
that  the  entire  road  owned   by  this  company  lay  in  Lewis  county  and  was 
acquired   by  the  fiscal  court  as  a  free  turnpike  road,  then   the  effect,  as  ex- 
pressly provided  in  section  8  of  the  act  supra,  is  to  dissolve  the  corporation— 
as  if  its  charter  hod  been  repealed  by  an  act  of  the  legislature— leaving  its 
assets  to   be  distributed  among  those  entitled  thereto.     That  would  not  be 
''an  alienation   of   its  franchise"  by  the  coiporation.    The  section  of  the 
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Constitution  applies  to  all  corporations.  If  a  corporation  in  ffood  faith 
undertakes  to  close  up  its  affairs  in  contemplation  of  diesolution,  and  to 
that  end  sells  all  its  property  for  fair  value  to  innocent  purchasers,  mani- 
festly it  CDuld  not  thereafter  pzercise  its  franchise  to  be  a  corporation. 

It  is  well  known  that  since  1896  nearly  every ,toll  road  in  this  State,  at 
least  the  great  majority  of  them,  representing  in  the  aggregate  an  enormous 
Talue,  have  been  acquired  by  the  counties  under  the  act  of  March,  1896,  and 
previous  special  acts  of  same  import.  To  now  hold  that  every  road  so  ao- 
<quired,  where  it  was  indebted,  was  conveyed  in  violation  of  section  208  of 
the  Constitution,  might  operate  most  disastrously,  not  only  to  the  counties, 
but  upon  many  innocent  holders  of  securities  and  obligations  of  the  coun- 
ties executed  in  payment  for  such  roads,  for  if  the  sales  were  void,  they 
were  void  in  toto.  To  sustain  appellants'  contention  woi|ld  be  to  hold  the  free 
turnpike  act  (the  act  of  March  17,  1896)  to  be  unconstitutional  wherein  it 
permits  the  counties  to  acquire  these  toll  roads  by  gift,  or  lease,  or  purchase, 
without  making  all  creditors  of  the  turnpike  companies  parties  to  the  con* 
demnation  proceedings.  That  is  the  exact  contention  made  by  appellants  in 
the  original  petition.  A  construction  that  makes  a  statute  unconstitu- 
tional is  not  to  be  favored  when  the  act  is  susceptible  of  any  other. 

The  petition,  as  amended  in  this  case,  having  failed  to  show  any  bad 
faith  on  the  part  of  the  turnpike  company  in  disposing  of  the  proceeds  of 
the  sale  of  the  road  to  Lewis  county;  having  failed  to  show  that  Lewis 
county  has  not  in  perfect  good  faith  paid  full  value  for  it;  having  failed  to 
«how  that  the  consideration  received  is  not  yet  on  hands  in  the  company's 
treasury,  and  available  to  the  i>ayment  of  its  debts;  having  failed  to  show 
that  the  proceedings  by  which  the  road  was  acquired  were  not  in  conformity 
to  the  statute,  no  cause  of  action  was  stated  agidnst  the  county  in  any  event, 
And  the  circuit  court  properly  sustained  the  demurrers  of  the  county  and 
dismissed  It  from  the  case.  But  it  was  error  to  dismiss  the  petition  against 
the  turnpike  company. 

The  judgment  Is  afflrmod  as  to  Lewis  county  and  the  Lewis  County  Fiscal 
Court,  and  reversed  as  to  the  Yanceburg,  Salt  Lick,  Tolesboroand  Maysville 
Turnpike  Co.,  and  as  against  the  latter  the  ci»use  is  remanded  for  further 
proceedings  not  inconsistent  herewith. 
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(Filed  March  17,  1905— Not  to  be  reported. ) 

1.  Criminal  law— Instructions— The  practical  issue,  sharply  presented, 
Tipon  this  appeal  of  appellant,  who  went  to  Brown's  house  and  when  ordered 
away  shot  and  killed  the  latter,  was  whether  the  appellant  acted  in  his 
necessary,  or  apparently  necessary,  self  defense,  and  under  the  evidence  ap- 
pellant's right  of  self-defense,  even  if  his  life  was  in  peril,  as  he  claimed 
when  shot,  depends  upon  the  principle  that  if  be  brought  about  the  peril  by 
tils  own  felonious  act,  he  can  not  justify  the  taking  of  human  life  to  extri- 
cate himself  from  it.  The  language  of  the  instruction  complained  of  got 
before  the  jury  the  Idea  that  one  himself  beginning  a  felonious  attack  upon 
another,  if  bested  in  the  fight,  can  not,  when  the  battle  turns  against  him, 
istrike  to  save  his  own  life  so  jeopardized.    Appellant  makes  no  claim  to 
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havlDg  withdrawn  in  good  faith,  nor  is  it  trno  that  his  belief  that  he  wa» 
about  to  be  assualted  was  by  the  Instruotion  allowed  to  justify  the  shooting- 
of  appellant. 

2.  Same— The  jury  must  understand,  if  they  comprehend  any  jtart  of  their 
duty,  that  the  law  of  the  case  was  for  their  guidance,  and  the  whole  of  It 
was  contained  in  the  court's  written   instructions,  and  that  none  of  these 
instructions  was  paramount  to  the  other,  but  roust  be  read  and  considered 
as  a  consistent  whole. 

3.  Same— The  criticism  of  an  instruction  authorizing  decedent's  right  to- 
protect  himself  If  he  believed,  and  had  reasonable  grounds  to  believe,  that- 
appellant  was  then  and  there  about  to  assault  him,  is  not  substantial.  The- 
pointing  of  a  loaded  gun  at  deceased,  with  threatening  attitude  by  appel- 
lant, who  was  an  intruder,  was  more  than  a  simple  assault,  and  deceased's, 
belief  was  a  proper  element  of  his  action  if  he  did  undertake  to  protect  him- 
self. 

Lewis  McQuown  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant  was  convicted  of  the  murder  of  Martin  Brown.  The  killing- 
occurred  in  Brown's  home.  Appellant,  who  had  separated  from  his  wife, 
but  was  not  divorced, 'went  to  Brown's  house,  uninvited,  and  slightly  in- 
tozicated.  He  took  a  seat  near  Brown's  daughter,  aged  sixteen  years,  and 
began  a  conversation  with  her,  which  evidently  looked  to  a  courtship. 
Brown  came  into  the  room  and  expostulated  with  appellant;  told  him  his- 
daughter  was  too  young  for  such  attentions,  and  asked  him  to  leave.  Deny- 
ing that  be  was  paying  attention  to  the  daughter,  appellant  left.  He  met 
his  father  a  few  moments  later,  who  told  appellant  that  he  would  rather 
see  the  moss  on  his  grave  than  for  him  to  be  bluffed  by  old  man  Brown. 
Appellant  told  some  girls  who  had  been  present  at  Brown's  when  he  was 
ordered  to  leave  that  Martin  Brown  thought  he  had  bluffed  him,  but  he- 
would  remember  it  as  long  as  he  lived.  Appellant  then  went  to  a  neigh- 
bor's and  got  a  shot  gun  he  had  left  there  earlier  in  the  evening,  loaded  it,, 
returned  to  Brown's  house,  and  again  entered  unbidden.  Brown  was  seated 
with  his  family  about  the  stove.  Appellant  opened  the  conversation  by 
saying  that  he  came  to  apologize  for  his  previous  conduct.  Brown  re- 
sponded that  no  apology  was  needed,  and  for  him  to  go  away.  Appellant 
did  not  go,  but  insisted  on  making  what  he  termed  an  apology.  Brown 
aroce  to  close  the  door  (appellant  was  standing  just  outside  the  door  in  the 
hallway),  when  appellant  drew  up  his  gun  and  fired,  mortally  wounding 
Brown.  There  is  some  evidence  that  Brown,  after  appellant  left  the  first 
time,  had  loaded  his  gun  and  set  it  in  the  corner,  and  that  when  he  got  up 
to  close  the  door  on  appellant,  just  before  the  shooting,  that  he  took  up  his 
gun  and  started  to  shoot  appellant,  and  did  shoot  at  him.  That  is  appellant's 
theory,  who  testified  that  he  saw  Brown  starting  to  raise  his  gun.  where- 
upon he  quickly  fired  his  gun  without  raising  it;  that  the  two  guns  fired 
simultaneously. 

It  will  be  seen  that  the  case  presents  these  questions:  The  right  of  Brown 
to  shoot  at  appellant  under  the  circumstances,  if  he  did  eo;  and  the  right 
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«f  appellant  to  shoot  Brown  when  he  did.  ObTionsly  both  could  not  be 
Tiffbt.  One  only  was  acting  in  hlB  legal  flelf-defenee.  The  determination 
'Of  that  question  was  the  controlling  one  before  the  jury.  The  court  under- 
took to  submit  the  questions  by  the  instructions.  While  not  as  clear  as 
they  might  have  been  ezpiessed,  we  think  their  necessary  construction  is, 
and  indeed  the  only  reasonable  or  probable  construction  that  could  have 
been  placed  upon  them  by' the  jury  was,  that  if  apx>ellant  went  to  Brown's 
house  with  the  felonious  intent  to  inflict  upon  Brown  death  or  great  bodily 
harm,  and  attempted  to  do  so,  it  was  Brown's  privilege  to  use  such  force  as 
"Was  necessary,  or  as  reasonably  appeared  to  him  to  be  necessary,  to  avert  the 
Impending  danger,  real  or  apparent.  The  instruction  on  this  point  told  the 
Jury  that  if  they  believed  from  the  evidence,  beyond  a  reasonable  doubt,  that 
iippellant  went  to  Brown's  house  to  inflict  upon  him  death  or  great  bodily 
harm,  or  to  assault  him,  he  had  the  right  to  use  such  force  as  was  neces- 
Bnry,  or  reasonably  appeared  to  him  to  be  necessary,  to  repel  such  danger, 
-or  apparent  danger,  from  the  accused.  While  a  mere  assault  does  not  of 
itself  necessarily  justify  the  taking  of  the  life  of  the  assailant,  yet  it  may 
^o  so,  if  it  be  accompanied  by  other  acts  to  reasonably  justify  the  belief  that 
it  would  be  carried  eo  far  as  to  inflict  death  upon  the  person  assaulted.  The 
pointing  of  a  loaded  gun  at  Brown  by  accused  in  range  and  shooting  dis- 
tance would  have  been  an  assault,  if  nothing  more  followed.  But  clearly 
the  pointing  of  a  loaded  gun,  with  threatening  attitude,  at  one  a  few  feet 
•away,  by  an  Intruder  in  one's  home,  who  persistently  refuses  to  leave  when 
requested  to  by  the  occupant,  is  more  than  o  simple  assault.  As  the  word 
was  used  in  the  instruction,  and  under  the  circumstances  shown,  it  could 
not  have  been  applied  by  the  jury  to  any  act  other  than  that  of  pointing  the 
loaded  gun  at  deceased,  and  in  that  sense  its  use  was  not  harmful,  for  it 
"was  clearly  covered  by  the  other  expressions  used  in  the  instruction. 

That  part  of  the  instruction  which  submitted  the  question  of  appellant's 
Tight  to  shoot  in  his  self-defense  reads:  "The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  when  the  accused  shot  Martin  Brown, 
If  he  did  so,  he  believed,  and  had  reasonable  grounds  to  believe,  that  he 
'Was  then  and  there  in  immediate  danger  of  losing  his  life  or  receiving  great 
bodily  harm  at  the  hands  of  said  Brown,  and  that  he  had  no  other  appar- 
ently safe  means  of  avoiding  such  impending  danger,  or  apparent  danger, 
be  had  the  right  to  use  such  means  or  force  as  were  necessary  to  protect 
iiimself  from  such  danger,  or  apparent  danger,  and  if  they  believe  that  he 
used  no  more  force  than  was  reasonably  necessary  to  protect  himself  fiom 
«uoh  immediate  impending  danger,  or  apparent  danger  to  his  life,  or  re- 
•oeiving  great  lx)dily  harm,  they  shall  acquit  him,  unless,  etc." 

The  objection  to  this  part  of  the  instruction  is  that  it  seems  to  restrict 
•accused  in  his  self-defense  to  such  means  as  were  actually  necessary  to  pro- 
tect himself  from  the  threatened  or  apparent  danger  to  himself,  and  did  not 
«llow  him  to  use  such  means  as  appeared  to  him,  in  the  exercise  of  an  hon- 
^est  t)elief,  based  upon  the  appearances,  to  be  necessary.  Appellant's  theory 
is,  that  be  shot  Brown  because  Brown  was  attempting  to  then  shoot  him. 
If  the  jury  believed  that,  there  was  no  room  whatever  for  supposing  that 
•appellant  in  shooting  when  he  did  acted  too  hastily,  or  used  more  force  than 
^as  actually  necessary  in   his  own  defense.    Admitting  it  to  be  true  that 
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appellant  had  the  right  to  act  on  the  reasonable  appeamncee  of  the  Eltna> 
tlon,  both  as  to  the  danger  threatening  him  and  the  means  neoeseary  to 
avert  It,  It  was  clearly  submitted  to  the  jury  whether  his  danger,  real  or  to 
him  reasonably  apparent,  was  a  fact.  In  which  event  his  act  In  shooting 
when  he  did  became  t>he  only  available  mode  of  saving  his  life.  The  omis- 
sion from  the  instruction  of  the  words  ''or  as  reasonably  appeared  to  tba 
defendant  to  be  necessary,"  in  qualifying  his  right  to  act  in  his  self-de- 
fense, though  abstractly  incorrect,  could  not  possibly  have  affected  the  ver- 
dict. It  would  be  trivial  for  an  appellate  court  to  reverse  a  judgment  of 
conviction  upon  such  an  unsubstantial  ground.  If  It  were  possible  that  the 
matter  complained  of  could  have  altered  the  result,  we  would  not  hesitato 
to  give  appellant  the  benefit  of  it,  by  awarding  him  a  new  trial. 

Nor  is  the  criticism  of  the  remainder  of  the  instruction  more  substantial. 
The  court,  in  defining  to  the  jury  Brown *8  right  to  act  in  his  defense,  told 
them  that  **lf  he.  Brown,  believed,  and  bad  reasonable  grounds  to  believe, 
that  O'Neal  was  then  about  to  assault  him,  Brown,  or  take  his  life,  or  do 
him  great  bodily  harm,  then  SAid  Brown  had  the  right  to  protect  himself^ 
and  to  use  such  means  or  force  as  reasonably  appeared  to  him  necessaiy 
from  being  then  and  there  assaulted  or  killed,  or  receive  great  bodily  harok 
at  the  hands  of  the  accused. " 

Of  this  instruction  appellant  argues  that  it  not  only  allowed  Brown  to 
take  appellant's  life  to  avert  a  mere  assault,  but  even  allowed  it  upox> 
Brown's  belief  of  a  mere  assault.  We  have  already  discussed  the  use  of  tho 
word  "assault"  as  used  in  the  instruction.  Brown's  belief  was  a  proper 
element  of  his  action.  But  it  must  have  been  a  reasonable  belief,  based 
upon  circumstances  uf  the  situation  of  which  the  jury  were  to  judge.  Nor 
Is  it  true  that  bis  belief  that  be  was  about  to  be  inflicted  with  '*a  mere 
assault"  was  by  the  instruction  allowed  to  justify  hie  shooting  at  appellant. 
He  must  have  believed  upon  such  facts  of  the  situation  as  would  reasonably 
Induce  the  belief  that  appellant  was  then  and  there  about  to  take  his  life 
or  do  him  great  bodily  barm.  This  belief  could  not,  under  the  Instruction, 
have  been  justified  at  all  except  there  was  some  overt,  threatening  act  of 
appellant  indicating  his  hostile  purpose,  and  the  grave  extent  of  it.  This 
instruction  must  also  be  read  in  connection  with  another,  the  7th,  of  which 
also  appellant  complains.  It  reads:  ** The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence,  to  the  exclusion  of  a  reasonable  doubt,  that 
the  accused,  by  his  own  willful  and  felonious  act,  or  acts,  toward  the  de- 
ceased, Martin  Brown,  made  any  Impending  danger,  or  apparent  danger,  to 
himself  necessary  or  excusable  on  the  part  of  said  Brown,  then  the  accused 
had  no  right  to  rely  upon  any  such  danger,  or  apparent  danger,  as  an  excuse 
for  taking  the  life  of  said  Brown,  ur  doing  him  great  bodily  harm,  and  he 
can  not  excuse  himself  under  the  law. of  self-defense  as  to  such  act  or  acts.'** 

The  willful  and  felonious  act  or  acts  toward  deceased,  referred  to  in  the 
last  instruction,  were  those  In  evidence,  and  adverted  to  in  the  previous  in- 
structions, that  is,  the  assault  with  a  loaded  gun,  with  intent  to  kill  Browo 
and  to  do  him  great  bodily  harm  with  It.  The  jury  must  have  understood, 
if  they*comprehended  any  part  of  their  duty  as  jurors,  that  the  law  of  the 
case  for  their  guidance,  and  the  whole  of  It,  was  contained  in  the  court'a 
written  instructions,  and  that  none  of  these  instructions  was  paramount  to 
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the  others;  that'  they  should,  natumlly,  he  read  a*  a  oonslstent  whole;  that 
they  were  given  to  aid  the  jury  In  properly  applying  their  conolusion  of 
guilt  or  innocence  to  the  facts  admitted  before  thein  in  evidence.  The  prac- 
tical -issue,  sharply  presented,  warwheMxer  the  aoeused  -acted  in  his  neces- 
sary, or  apparently  necessary,  self-defense.  That  he  shot  Bro^n  and  killed 
him  in  his  own  house  were  facts  not  at  all  disputed.  It  was,  as  to  appel- 
lant, then  a  matter  of  Justification  or  guilt.  The  court  told  the  Jury,  in 
substance,  that  if  appellant,  when  he  shot  was  in  danger  of  loss  of  life  or 
of  great  bodily  harm  at  the  hands  of  deceased,  then  about  to  be  inflicted 
upon  him,  appellant  was  excusable.  But  under  the  circumstances  shown 
in  evidence  appellant*s  right  of  self-defense,  even  if  he  was  In  the  peril 
claimed  when  he  shot,  depended  upon  another  principle  of  law  no  less  clear, 
which  is,  that  if  he  himself  brought  about  his  own  peril  by  his  own  feloni- 
ous act,  he  can  not  Justify  the  taking  of  human  life  to-eztricate  himself 
from  it.  That  would  be  to  make  one  wrong  justify  another.  The  principle 
is  not  denied.  The  court  was  undertaking  to  define  it  to  the  jury,  as  was 
proper.  The  language  employed,  as  seems  from  the  criticism  of  able  coun- 
sel, is  suhject  to  grammatical  criticism.  The  idea  might  have  been  more 
clearly  expressed.  Still  it  was  stated  so  as  to  leave  no  room  for  It  being 
misunderstood  by  a  juror  except  by  one  too  irrational  to  have  been  con- 
trolled by  a  clearer  one.  It  got  before  the  Jury  the  principle  that  one  him- 
self beginning  a  felonious  attack  upon  another,  if  bested  in  the  fight,  can 
not  when  the  battle  turns  against  him,  or  when  his  adversary,  put  into 
action  by  the  assailant^s  wrongful  attack,  has  obtained  the  advantage,  then 
strike  to  the  death  to  save  his  own  life  so  jeopardized.  Nor  was  there  a 
question  of  appellant's  withdrawal  in  good  faith.  He  does  not  claim  it  in 
his  testimony.  His  shot  was  as  soon  as  it  could  have  been  after  Brown  got 
to  the  door.  The  retreat,  if  there  was  one  even  as  claimed  by  appellant,  was 
not  so  evinced  to  Brown  as  to  indicate  that  appellant  had  in  good  faith 
abandoned  his  assault. 

The  jury  could  not  have  been  misled  by  the  form  of  the  instructions. 
They  would  have  been  compelled  to  leave  the  record  for  their  facts  to  have 
been  so  misled.  We  see  no  error  in  the  record  pre  judicial  to  any  substan- 
tial right  uf  the  accused. 

Judgment  affirmed. 

Whole  court  sitting. 


NAIRIX  V.  THE  KENTUCKY  HEATING  CO. 

(Filed  December  31,  1900— Not  to  be  reported.) 

Appeal  from  JelTerson  Circuit  Court,  Chancery  Division. 

Judge  DuRelle  delivered  the  following  opinion  upon  application  to  dis- 
solve injunction : 

This  motion  to  dissolve  the  injunction  granted  by  the  chancery  division 
in  this  case  was  heard  before  the  whole  Court  of  Appeals,  in  connection 
with  certain  proceedings  in  the  appeal  of  the  Kentucky  Heating  Co.  against 
the  Louisville  Gas  Co. 

After  oonsultation,  the  conclusion  has  been  reached  that  the  decision  of 
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thie  motion  does  Dot,  In  any  way«  involve  a  consideration  of  the  merits  of 
the  controversy  in  the  case  last  mentioned,  and  the  mevits  of  that  case,  will, 
therefore,  not  be  considered  or  discussed  in  this  opinion,  which  will  be 
confined  to  a  brief  statement  of  the  issues  in  this  case,  and  of  the  conclu- 
sions reached  upon  this  motion. 

Plaintiff  brouf^bt  suit,  praying  for  a  judgment  enjoining  and  restraining 
defendant  from  turning  off  its  natural  gas  from  plaintiff's  premises,  or  de- 
priving him  of  the  use  of  same  during  the  pendency  of  his  action.  The 
averments  are  that  the  heating  company  is  the  successor  and  owner  of  the 
rights  and  franchises  of  the  Kentucky  Bock  Gas  Co.,  which  by  its  charter, 
enacted  March  26,  1888,  was  given  *' power  and  authority  to  conduct  natural 
gas  from  the  lands  and  property  it  might  own  to  any  of  the  cities,  towns 
or  manufacturing  or  business  places  in  the  State  of  Kentucky,  wanting 
the  same  and  assenting  to  its  introduction  upoi^  the  terms  and  conditions 
agreed  upon.'*  *  *  ♦  On  August  11,  1888,  by  ordinance  of  the  city  of 
LouisYilhi,  the  Bock  Gas  Co.  was  given  the  right,  privilege  and  authority 
to  lay  its  mains  in  the  streets  of  that  city,  and  make  such  connections  "as 
might  be  necessary  or  needful  for  the  supply  of  natural  gas  to  the  citizens 
of  said  city  for  heating  purposes  only,  for  the  period  of  twenty  yearti  from 
the  date  of  the  passage  of  said  ordinance."  It  was  further  provided  in  the 
ordinance  that  the  company  should  furnish  natural  gas  for  fuel  and  heating 
to  the  citizens  of  the  city  by  contract  made  between  the  parties,  and  as  soon 
as  practicable  establish  its  works  and  lay  down  its  mains  so  as  to  be  pre- 
pared to  supply  the  city  within  two  years.  It  was  further  alleged  that  the 
company  did  comply  with  the  oidinance  by  erecting  its  works  and  laying 
its  mains,  and  has  supplied  the  citizens  of  Louisville  until  its  franchises 
were  sold  under  judgment  of  court  to  the  defendant,  the  Kentucky  Heating 
Co.,  which  has  exercised  the  franchises  of  the  Bock  Gas  Co.  since  that  date; 
has  extended  its  mains  through  many  of  the  streets  and  alleys  of  the  city, 
one  of  which  passes  in  front  of  plaintiff's  place  of  business;  that  plaintiff 
heretofore  made  application  to  the  defendant  for  the  use  of  its  natural  gas 
and  for  connection  with  its  said  main,  which  application  was  accepted  by 
the  said  defendant;  that  he  has,  at  considerable  expense,  prepared  his  place 
for  the  use  of  natural  gas,  and  for  a  long  time  past  has  used  the  gas  sup- 
plied by  defendant,  and  has  complied  with  all  its  reasonable  rules  and  regu- 
lations, paid  its  bills,  and  has  always  been  ready  and  willing  to  pay  all 
reasonable  charges  and  to  obey  all  reasonable  rules,  and  willing  that  de- 
fendant should  inspect  all  pipes  running  from  its  main  into  his  pramises, 
and  its  meter,  and  has  always  permitted  this,  but  that  defendant  now 
claims  not  only  the  right  to  inspect  the  pipes  running  from  its  mains  Into 
its  meter,  and  it.s  meter,  but  also  the  right  to  inspect  all  pipes  running 
from  the  meter  to  any  part  of  his  house.  There  are  further  averments  as  to 
the  inconvenience  and  uselessness  of  such  inspection,  and  that  the  regula- 
tion requiring  permission  of  plaintiff  to  inspect  such  pipes  is  unreasonable, 
unwarranted  and  unnecessary.  There  is  a  further  averment  that  he  has 
refused  to  allow  such  inspection,  and  that  tho  defendant  has  threatened  to 
turn  off  the  gas  from  his  premises,  and  if  that  is  done  it  will  result  in  great 
and  irreparable  damage  and  injury  to  him. 
An  afiSdavit  of  defendant's  president  was  filed,  reciting  the  proceedings 
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against  defendant  for  contempt  of  the  injunction  of  the  law  and  equity 
^iviglon  of  the  circuit  court  in  the  case  of  the  Kentucky  Heating  Go.  against 
Louisville  Gas  Co.,  now  pending  in  the  Court  of  Appeals,  and  the  opinion 
•of  the  Court  of  Appeals  adjudging  the  defendant  in  contempt;  that  the 
plaintiff  was  using  defendant's  gas  for  illuminating  purposes,  and  that 
Affiant  knew  no  way  of  effectively  carrying  out  the  judgment  of  the  law  and 
•equity  division  except  by  turning  off  the  total  supply  of  gas  when  the  con- 
sumer refused  to  cease  using  it  for  illuminating  purposes. 

By  an  amended  petition  the  plaintiff  alleged  that  there  were  large  num-  . 
bers  of  consumers  of  natural  gas  in  the  same  condition  as  plaintiff,  resisting 
the  right  of  search  and  threatening  injunction  suits  similar  to  this  one; 
'''t^iat  the  questions  here  presented  involve  a  common  and  general  interest 
of  many  persons,  who  are  so  numerous  that  it  is  impracticable  to  bring  all 
of  them  before  the  court,"  and  praying  to  be  allowd  to  prosecute  this  action 
for  the  benefit  of  all  such  persons.  By  a  second  paragraph  the  amendment 
admitted  that  ft  was  true,  as  stated  in  the  affidavit  of  Mr.  McDonald,  ''that 
defendant  has  been  in  effect  required  by  the  Court  of  Appeals  of  Kentucky 
to  turn  off  its  gas  from  the  premises  of  such  of  its  customers  as  persist  in 
using  said  gas  for  lighting  purposes,  but  plaintiff  states  that  said  order  was 
made  by  said  court  In  a  case  to  which  neither  the  plaintiff  nor  any  of  the 
parties  for  whom  he  sues  were  made  parties,  and  that  he  is  in  nowise 
bound  thereby. "  The  third,  fourth  and  fifth  paragraphs  of  the  amend- 
ment undertake  tu  plead,  as  against  the  heating  company,  the  claims  of  the 
heating  company  in  the  gns  company's  suit  against  it — that  is  to  say,  set 
up  the  heating  company  *s  claims  upon  the  merits  In  its  controversy  with 
the  gas  company. 

An  answer  was  filed,  which  is,  in  substance,  the  affidavit  of  Mr.  McDon- 
ald, above  referred  to. 

Upon  these  proceedings  the  law  and  equity  division  of  the  circuit  court 
faeld  the  view  that  Nairin,  not  having  been  a  party  to  the  case  in  which  the 
proceedings  in  contempt  were  had,  was  not  bound  thereby,  and  **for  the 
purpose  of  enabling  the  question  to  be  raised  before  the  Court  of  Appeals,'* 
granted  an  injunction  '* restraining  the  Kentucky  Heating  Co.  from  turn- 
ing off  its  gas  from  the  premises  of  plaintiff,  or  of  any  other  of  its  cus- 
tomers on  the  ground  that  such  customers  are  using  said  gas  for  lighting 
purposes,  or  are  refusing  to  permit  their  premises  to  be  inspected  in  order 
to  determine  whether  said  gas  is  being  used  by  them,  until  further  order  of 
the  court. ' ' 

It  will  be  observed  that  the  only  grounds  urged  in  the  pleadings  in  this 
case  for  relief  by  injunction  are,  stated  briefly,  the  facts  that  the  defendant 
bad  natural  gas  which  it  was  furnishing  for  heating  purpose.«>,  and  that 
plaintiff  desired  the  gas  for  lighting  purposes;  that  defendant  had  been  re- 
utrained  from  furnishing  gas  for  lighting,  but  that  plaintiff  was  not  a  party 
to  the  proceeding,  and  that  while  defendant  was  forbidden  by  the  ordinance 
under  which  it  was  permitted  to  do  business  to  sell  gas  for  lighting  pur- 
poses, the  city  which  passed  the  ordinance  was  not  complaining.  It  might 
be  sufficient  to  stop  here  and  say,  that  here  is  no  ground  stated  for  relief  by 
Injunction.  No  contract  is  averred,  a  violation  of  which  is  sought  to  be 
prevented— no  suggestion  of  a  contract,  except   the  averment  that  plaintiff 
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applied  for  a  gas  connection  and  got  it.  There  is  not  even  an  averment 
that  he  made  application  for  a  gas  connection  for  lighting  purposes.  Ob- 
Tionsly,  unless  the  defendant  be  shown  to  be  exercising  n  public  franchise 
In  the  vending  of  gas  for  lighting  purposes,  there  is  no  more  ground  for  in- 
junction shown  here  than  if  he  had  sought  one  to  restrain  Peaslee,  Gaulbert 
Ab  Go.  from  refusing  to  vend  oil  to  him.  But  the  petition  on  Its  face  shows 
that  as  to  the  sale  of  gas  for  lighting  purposes  the  defendant  was  not  onlr 
not  exercising  a  public  franchise,  but  was,  by  the  ordinance  which  xter- 
mitted  it  to  do  buninoss  in  Louisville  at  all.  expressly  forbidden  to  sell  gas 
for  any  other  than  heating  purposes.  The  plaintiff  is,  therefore,  in  the* 
position  of  asking  an  injunction  requiring  the  defendant  to  violate  an  or- 
dinance of  the  city. 

Moreover,  the  injunction  must  at  least  be  modified  upon  another  ground. 
The  parties  whom  the  plaintiff  attempts  to  represent,  and  in  favor  of  all  of 
whom  the  injunction  was  granted,  have  no  **common  or  general  interest. "^ 
They  have  no  joint  right.  They  have  only  a  question  of  law  of  common  or 
general  interest.  But  '*it  is  not  sufficient  that  the  matters  presented  by 
the  pleading  raise  a  question  of  law  of  common  or  general  interest;  but  if 
it  were,  defenses  of  varying  character  might  be  presented. "  *  •  •  (Os- 
wald V.  Morris,  92  Ky.,  62;  Newman  on  Pleading,  page  465.) 

But  there  Is  higher  ground  iipon  which  to  base  the  decision  of  this  mo- 
tion. This  is  a  proceeding  In  the  chancery  division  to  enjoin  proceedings  on 
a  judgment  in  the  law  and  equity  division  of  the  circuit  court.  Section  285 
of  the  Code  provides:  "An  injunction  to  stay  procendings  on  a  judgment 
shall  not  be  granted  in  an  action  brought  by  the  party  seeking  the  injunc- 
tion in  any  other  court  than  that  in  which  the  judgment  was  rendered." 

This  section  has  received  full  construction  by  the  Court  of  Appeals.  In 
0.  &  O.  S.  W.  B.  R.  Co.  V.  Beasor,  84  Ky.,  369,  it  was  held,  in  an  opinion 
by  Judge  Lewis,  that  the  circuit  court  has  no  jurisdiction  to  enjoin  the  sale 
of  property  under  an  execution  issued  upon  a  judgment  rendered  in  the 
court  of  a  justice  of  the  pence.  The  opinion  cites  Kelley  v.  Kelley,  2  Du- 
vall,  263;  Davis  v.  Davis,  10  Bush,  274;  Neeters  v.  Clement,  J2Bush,  859,  and 
McConnell  v.  Bowe,  opinion  delivered  October  9,  1886,  and  says:  *  Never- 
theless  the  effect  of  the  injunction  would  l^e  to  indirectly  invalidate  the 
Judgment,  and,  to  some  extent,  impair  Its  effiuacy.  But  as  the  mode  by 
which  a  judgment  mny  be  vacated,  reversed  or  modified  is  elsewhere  in  the 
Code  provided,  the  Inhibition  contained  in  section  285  was  manifestly  in- 
tended, as  it  does  In  terms,  apply  not  to  the  judgment  itself,  but  to  pro- 
ceedings thereon.'*    (Jacobson  v.  Wernert.  19  Ky.  Law  Bep.,  662  ) 

This  provision  of  the  Code  applies  to  third  parties. 

Said  Judge  Pryor,  in  Mallory  v.  Dauber's  Kx'or.  83  Ky..  244:  "This  is  a 
comprehensive  provision,  and  applies  not  only  to  the  party  against  whom 
the  judgment  was  rendered,  but  to  all  parties  who  seek  to  stay  proceedings 
on  the  judgment."    •    ♦    * 

And  In  Stahl  v.  Brown,  84  Ky. ,  S'39,  in  a  proceeding  in  the  circuit  court 
to  enjoin  the  operation  of  a  ferry  established  by  the  county  court,  the  Court 
of  Appeals,  In  an  opinion  by  Judge  Lewis,  said:  'Moreover,  being  a  judi- 
cial act  (the  escnblishment  of  the  ferry),  it  can  not,  according  to  the  Civil 
Code,  be  vacated,  nor  the  exercise  of  the  privilege  conferred  by  it  prevented 
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or  refltralned  by  ad  order  of  InjuDCtlon  IsBned  by  another  court  in  an  In  de-. 
pendent  and  distinct  action  or  proceeding. " 

And  this  was  a  snit  by  persons  who  were  not  parties  to  the  proceeding  to. 
establish  the  ferry. 

In  this  State  we  have  the  Code  provision  which  goes  further  than  the  gen- 
eral rule,  and  prevents  courts  of  superior  jurisdiction  from  interferini^  by> 
injunction  with  proceedings  upon  judgments  of  courts  of  inferior  jurisdic- 
tion.   But  the  general  rule,  independent  of  statute,  is  equally  broad  as  to« 
courts  of  concurrent  or  co-ordinate  jurisdiction.    In  an  admirable  collation, 
of  the  authorities  upon  this  subject  in  16  A.  &  E.  Enoy.  of  Law,  dd  edition, 
page  808,  it  is  said:  ''No  court  has  the  power  to  interfere  by  injunction^ 
with  the  Judgments  or  decrees  of  a  court  of  concurrent  or  co-ordinate  juris- 
diction having  equal  power  to  grant  the  relief  sought  by  injunction.    The- 
fact  that  the  iiarties  to  the  injunction  proceeding  are  not  the  same  as  the^ 
parties  to  the  judgment  or  decree  which  it  is  sought  to  enjoin  does  not  re^ 
lieve  the  case  from  the  operation  of  the  rule,  nor  can  the  consent  of  th&. 
parties  change  the  rule  or  relax  its  binding  force  in  any  particular  case;  it 
Is  not  established  and  enforced  so  much  to  protect  the  rights  of  the  parties^ 
as  to  protect  the  rights  of  courts  of  co-ordinate  jurisdiction  to  avoid  conflict, 
of  jurisdiction,  confusion  and  delay  in  the  administration  of  justice." 

The  rule,  as  it  exists,  independent  of  statute,  seems  based,  as  said  by- 
Judge  Taft,  upon  an  enlightened  comity  of  courts  to  prevent  unseemly  con-, 
flict  of  jurisdiction. 

The  injunction  must  be  dissolved. 
7  The  other  judges  of  the  Court  of  Appeals  concur  In  this  opinion,  with  the« 
exception  of  Judge  Paynter,  and  with  the  exception  of  Judge  GufFy,  who, 
was  not  present  at  the  hearing. 


STEPHENS  V.  STEPHENS. 
(Filed  March  1«,  1905— Not  to  be  reported.) 

1.  Husband  and  wife— Desertion  of  wife— Creditors  of  husband— Defense* 
by  wife— Homestead- Under  Civil  Code,  section  84,  subsection  4,  which 
provides  that  "if  a  husband  deserts  his  wife  she  may  bring  or  defend  for^ 
him  any  action  which  he  mifiht  bring  or  defend,"  in  an  action  by  the  judg-. 
ment  creditors  of  a  nonresident  husband  to  subject  his  homestead  to  the- 
payment  of  their  judgments  the  wife  may  intervene,  alleging  that  the  land 
was  the  home  of  her  husband,  who  had  deserted  her  and  her  children,  and' 
will  be  allowed  to  defend  for  him  and  est^ibllsh  her  honif stead. 

2.  Constructive  service— Judgment— Kefunding  bond— Under  Civil  Code^ 
section  410,  providing  that  before  judgment  is  rendered  against  a  defendant 
constructively  summoned,  and  who  has  not  appeared,  a  bond  shall  be  exe- 
cuted with  good  security,  approved  by  the  court,  to  the  eflfect  that  If  the  de- 
fendant shall  procure  a  vacation  or  mndlQcation  of  the  judgment  •  *  * 
restoration  shall  be  adjudged,"  it  was  error  to  sell  the  homestead  of  the 
husband,  who  was  before  the  court  only  by  constructive  process,  without, 
the  execution  of  the  refunding  bond. 

Hardin  &  Rardln  and  Applegate  &  Clark  for  appellant. 

M.  L.  Harbeson  for  appellee. 
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Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

« 

Austin  Stephens  and  his  wife,  Jennie,  resided  on  a  small  farm  of  fifty- 
three  acres  in  Kenton  county,  Kentucky,  which  was  their  homestead.  In 
T)rder  to  obtain  money  with  which  to  build  the  house  he  mortgaged  the 
homestead  to  George  Williams  for  1400.  He  also  borrowed  some  Eums  of 
money  from  his  father,  Watson  Stephens,  aggregating  1801.53,  for  which  he 
executed  and  delivered  his  note  on  the  7th  day  of  January,  1896.  The  son 
failing  to  pay  his  note  when  due,  the  father  instituted  an  action  afi[ainst  him 
In  the  Kenton  Circuit  Court,  and  obtained  judgment  upon  which  he  caused 
to  be  issued  an  execution  that  was  levied  on  the  homestead,  and  under  it 
the  property  was  sold  and  bought  in  by  the  judgment  creditor;  after  the 
-expiration  of  one  year,  without  redemption,  the  sheriff  conveyed  it  to  the 
purchaser. 

B.  F.  Finnell,  the  father  of  Jennie  Stephens,  also  sued  Austin  in  the 
Kenton  Circuit  Court,  and  obtained  a  judgment  against  him  for  S650,  with 
interest  from  February  9,  1890,  until  paid.  Upon  this  judgment  he  caused 
execution  to  be  issued  and  levied  on  the  homestead,  and  the  sheriff  was 
proceeding  to  sell  when  Watson  Stephens  instituted  this  action  against  him 
end  the  sheriff  to  enjoin  the  sale,  claiming  the  property  to  be  his  under  his 
purchase  at  sheriff's  sale.  Prior  to  this  Watson  Stephens  had  paid  off  the 
mortgage  debt  to  Williams,  the  note  and  mortgage  at  the  time  of  payment 
having  been  assigned  to  John  W.  Bryant 

Becoming  convinced  that  he  only  obtained  a  lien  by  the  levy  of  his  exe- 
tiution  and  the  sale  and  purchase  thereunder  oh  the  encumbered  land  of 
bis  son,  Watson  Stephens  amended  his  petition,  making  bis  son  a  party  de- 
fendant, alleging  that  he  had  p»id  off  the  mortg^ige  by  mistake,  believing 
the  property  to  be  his,  and  asking  to  be  subrogated  to  the  rights  of  the 
mortgagee  to  the  amount  he  had  paid,  and  for  an  enforcement  of  his  lien 
for  his  debt  of  $801.58,  with  interest  and  costs,  and  to  be  adjudged  a  first 
lien  on  the  property.  B.  F.  Finnell,  by  appropriate  pleading,  set  up  his 
-debt  and  lien,  and  prayed  for  an  enforcement  thereof  against  his  sun-in- 
law. 

In  the  meantime  Austin  Stephens  had  deserted  his  wife,  and  left  the 
State.  He  was  proceeded  against  in  the  foregoing  actions  as  a  nonresident, 
sand  was  before  the  court  by  constructive  service  only.  Pending  the  litiga- 
tion B.  F.  Finnell  died,  and  the  action  was  revived  in  the  name  of  his 
wife,  Maria  Finnell,  as  administratrix  of  his  estate.  The  appellant,  Jennie 
Stephens,  intervened  In  the  case,  alloging  that  the  land  in  question  was  the 
liomestead  of  her  husband,  Austin;  that  they  had  resided  on  it  pinoe  1890; 
that  he  had  deserted  her  and  her  two  little  children,  and  asked  to  be  allowed 
to  defend  for  her  husband,  and  establish  her  homestead  right  as  against  the 
.judgment  debts  herein  before  described.  Watson  Stephens  controverted  all 
of  the  material  allegations  of  her  intervening  petition,  and  the  issues  being 
thus  made  up,  the  evidence  was  adduced.  Watson  Stephens  was  permitted, 
without  objection,  to  testify  again.st  his  nonresident  son,  and,  for  some 
reason,  Jennie  Stephens  introduced  no  evidence  whatever  to  substantiate 
tier  claim  of  homestead  as  against  the  debt  of  her  father-in-law.     Upon  final 
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Babmisslon   the  chancellor  adjudged  that  Watson  Stephens  had  a  first  lien^ 
on   the  homestead  for  the  amount  xmid   to  the  holder  of  the  mortgage, 
amounting,  with  interest,  to  f480;  that  he  had  a  second  lien  for  his  debt  of 
9801  53,  with  interest  and  costs;  that  B.  F.  FinnelFs  administratrix  had  a 
third  lien  for  her  debt  of  1650,  with  interest  from  February  9,  1800,  until 
paid,  and  her  costs,  and  adjudged  the  property  to  be  sold  for  their  enforce- 
ment.    A  sale  was  had   and  the  property  purchased  by  Watson  Stephens  foi> 
the  sum  of  11,600,  being  the  amount  of  his  debt,  with  Interest  and  costs. 
From  this  judgment  disallowing  her  claim  of  homestead    Jennie  Stephens 
has  appealed.    Her  right  to  do  so  is  unquestionable.     Section  84,  subsection. 
4  of  the  Civil  Code  of  Practice,  provides:  '*If  a  husband  deserts  his   wife- 
she  may  bring  or  defend  for  him  any  action  which   he  might  bring  or  de- 
fend, and  shall  have  the  powers  and  rights  with  reference  thereto  which  he. 
would  have  had  but  for  such  desertion." 

The  case  of  Baum  v.  Turner,  25  Ky.  Law  Rep.,  600.  was  in  principle  iden- 
tical with  the  case  at  bar.  After  citing  the  foregoing  subsection  of-  the- 
Code,  it  was  said:  "This  authorized  the  wife  to  bring  the  action  for  her 
husband  who,  it  was  alleged,  had  deserted  her.  They  were  hous^^keepera, 
when  he  left.  She  remained  in  the  house  after  he  deserted  her,  continuing 
to  keep  bouse,  and  the  question  to  be  determined  is,  did  the  property  which, 
was  exempt  before  the  husband  deserted  her  become  subject  to  his  debts 
thereafter?  The  property  was  his;  he  might  dispose  of  it  as  he  saw  fit,  and 
do  as  he  pleased  with  the  proceeds  up  to  the  time  of  the  leyy  of  the  attach- 
ment as  far  as  appears.  The  petition  does  not  show  a  severance  of  the. 
domestic  relations.  However  protracted  the  abandonment  may  have  been, 
the  parties  constituted  'a  family'  in  law." 

The  appellant  insists  that  the  judgment  against  her  husband  onlerlng  a 
sale  of  his  homestead  was  erroneous,  because,  he  being   before   the   court, 
only  by  constructive  process,  the  creditors  should  have  executed  a  refund- 
ing bond  before   the  sale,  as  provided   by  section   410  of  the  CiTil  Code  of 
Practice,  which  is  as  follows:  "Before  judgment  is  rendered  against  a  de- 
fendant constructively  summoned  and  who  has  not  appeared,  a  bond  shall 
be  executed,  with  good  surety  approved  by  the  court,  to  the  effect  that    if- 
the  defendant  shall  procure  a  vacation  or  modification  of  the  judgment,  the. 
person  in  whose  favor  it  was  rendered  shall  restore  to  the  defendant  any. 
property  or  money  obtained   under  such   judgment,   restoration   of  which 
shall  be  adjudged.     If  the  judgment  be  in  favor  of  persons  having  distinct, 
interests,  such  bond  may  be  executed  for  each,  according  to  his  interest." 

Austin  Stephens  was  before  the  court  by  constructive  notice  only;  ic  was, 
therefore,  error  to  sell  his  homestead  without  the  refunding  bond  required 
by  law.  (Morrison  v.  Beckham,  96  Ky.,  72;  White  v.  Moyers,  17  Ky.  Law 
Rep.,  402;  Tatum  v.  Gibbs,  19  Ky.  Law  Rep.,  696.  In  White  v.  Moyers  it 
was  held  that  the  nonresident  himself  did  not  have  to  appeal  to  make  the. 
en  or  of  not  giving  bond  available;  that  if  it  appeared  on  the  appeal  of  a, 
oodefendant  the  court  would  reverse  for  the  omission. 

The  position  of  the  appellant  is  indeed  pathetic  in  its  isolation.     Deserted 
by  her  husband,  who  left  her  with  two   infant  children  to  support,  she  is. 
sued  on   the  one  hand  by  her  father-in-law.*  and  on  the  other  by  her  own 
mother  and  father,  whose  actions,  if  successful,  will  result  in  turning  her- 
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^nd  her  ohlldren  ont  of  her  home.  While  the  hardness  of  her  lot  does  not 
warrant  us  in  unduly  straining  the  law  to  uphold  an  Invalid  claim  In  her 
Yavor,  she  is  entitled  to  \he  benefit  of  every  principle  which  she  can  right- 
fully invoke  for  the  protection  of  herself  and  little  ones. 

The  Judgment  is  reversed,  with  directions  that  she  be  permitted  to  adduce 
such  evidence  as  she  can  to  uphold  her  right  to  homestead  as  against  the 
liens'sought  to  be  enforced  upon  it,  and  to  file  exceptions  to  such  incom- 
petent evidence  as  may  have  been  produced  against  her. 


JONES,  &c.  V.  FOWLER  DRUG  CO. 

(Filed  March  17,  1006.) 

Lease—Term  of  yAars— Damage  by  fire— Remodeling—Agreement  to  re- 
X)ooupy— Tenable  condition— Where  premises  are  leased  for  a  drug  store  for 
five  years,  under  a  contract  providing  *'that  in  the  event  the  owner  should 
■desire  to  remodel  the  building  so  far  as  it  would  neoessitat'C  the  tenant  re- 
tnoving  from  the  building,  he  is  to  receive  a  certain  reduction  of  the  rent, 
with  the  right  to  re-occupy  the  premises  after  the  building  is  remodeled  at 
the  same  rental  until  expiration  of  the  lease,"  such  tenant  is  entitled  to 
liold  the  premises  where  they  have  been  damaged  by  fire  without  his  fault, 
where  the  damage  is  not  such  as  to  render  then  untenable,  and  such  lessee 
may  elect  to  retain  then  unlees  the  lessor  will  agree  that  he  shall  re-occupy 
them  after  they  are  remodeled  as  specified  in  the  written  contract. 

Humphrey,  Hlnes  &  Humphrey  for  appellants. 

« 

Chas.  F.  Taylor  and  Matt  O'Doherty  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

iBy  lease  dated  July  1,  1901,  appellants  rented  to  C.  J.  Roeenham  Ss  Co., 
Tor  use  as  retail  drug  store,  that  part  of  Masonic  Temple  Building,  on  the 
ground  floor,  which  is  at  the  northeast  corner  of  the  building,  fronting  on 
Jefferson  street  twenty  feet  and  six  inches.  In  the  lease  the  parties  at- 
tempted to  give  the  metes  and  bounds  of  the  room  leased.  The  lease  ex- 
tended from  July  1  to  January  1,  1905,  at  an  annual  rental  of  $4,600,  payable 
tn  monthly  installments. 

On  May  13,  1003,  Rosenham  &  Co.  assigned  the  benefit  of  their  lease  to 
the  appellee  for  a  consideration  of  18,000  for  the  good  will  of  the  establish- 
ment, and  tl0,600  for  the  stock  of  drugs  then  in  the  store.  Appellants  con- 
sented to  this  transfer,  and  on  the  same  day  made  an  extended  lease  with 
the  appellee  for  the  same  premises,  carrying  the  term  from  January  1,  1906, 
to  January  1,  1910,  at  an  annual  rental  of  15.600,  payable  in  monthly  in- 
stallments. The  appellee  took  possession  of  the  store  in  May,  lOOS,  after 
putting  improvements  thereon  costing  $12,000,  and  opened  the  store  to  the 
public  about  the  middle  of  July,  1V«03. 

The  Masonic  Temple  Building,  In  which  this  drug  store  was  located,  con- 
sisted of  a  large  four  story  building  fronting  75  feet  on  Jefferson  street  and 
extending  back  210  feet  to  Green  street.  Besides  the  Fowler  drug  store,  there 
were  five  other  store  rooms  fronting  on  Fourth  street  and  two  others  front- 
ing on  Jefferson  street.    The  second  story  of  the  building  consisted  of  sev- 
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«ral  offloee  fronting  on  Jefferson  street,  a  lar^e  billiard  room  fronting  on 
Oreen  street,  In  the  rear,  and  the  Masonic  Temple  Theatre,  which  occupied 
the  centra]  portion  of  the  second  and  third  stories  of  the  building,  the  third 
•and  fourth  stories,  except  that  part  occupied  by  the  theater,  consisted  of 
lodge  rooms  and  other  similar  rooms. 

On  NoTember  80^  1003,  a  part  of  the  building  was  destroyed  by  fire,  with- 
out the  fault  or  neglect  of  either  party  to  this  suit.  The  Are  originated 
either  In  the  lodge  rooms  in  the  third  story  or  in  the  theatre  proper  adjacent 
thereto.  The  result  of  the  fire  was  a  total  destruction  of  the  theatre  portion 
of  the  building  above  the  second  story;  the  destruction  of  some  of  the  lodge 
rooms,  and  considerable  damage  to  the  rooms  in  the  second  story  by  reason 
-of  water  thrown  in  the  building  by  the  firemen.  The  drug  store  of  the  ap- 
pellee was  not  damaged  any  by  the  fire  and  but  little  by  the  water.  It  had 
«  ste^l  ceiling,  over  which  there  was  the  floor  of  the  second  story,  and  over 
this  the  floor  of  the  third  story  was  intact.  The  floor  of  the  theatre  was  npt 
damaged  by  fin;  and  being  a  slanting  floor,  it  can  led  away  the  water  from 
that  portion  of  the  building  occupied  by  the  drug  store. 

The  lease  provides  that  the  Fowler  Drug  Co.  "shall  take  good  care  of  the 
premises  and  return  the  same  at  the  expiration  of  the  term  in  as  good  order 
«8  received,  ordinary  wear  and  tear  and  natural  decay  excepted,  unless  the 
Improvements  should  be  destroyed  by  lightning  or  other  natural  causes,  or 
£re  not  caused  by  their  default.  If  destruction  ae  aforesaid,  total  or  partial, 
ensues  so  as  to  make  the  premises  untenable  for  the  purposes  desired 
the  lessee  may  surrender  and  cancel  this  lease.*' 

The  Idth  clause  of  the  lease  provides  as  follows:  "In  the  event  that  the 
owners  of  the  property  should  desire  to  remodel  the  building  so  far  that  it 
"would  necessitate  the  tenant  removing  from  the  premises,  the  tenants  are 
to  reoeiie,  should  they  move  within  twelve  months  from  date  of  lease,  16,- 
€00,  within  two  years  14.000;  within  three  years  $3,000;  within  four  years 
#9,000,  and  at  any  shorter  period  previous  to  the  expiration  of  their  lease 
f  1,000,  the  tenant  to  have  the  right  to  reoocupy  the  premises  after  the  build- 
ing is  remodeled  at  same  rental,  and  continuing  occupancy  until  expiration 
of  lease." 

On  December  96,  1903,  the  appellee  brought  this  suit,  alleging  that  there 
T^as  a  mistake  in  the  description  of  the  store  rented,  in  that  the  third  call 
had  been  omitted  and  that  appellants  were  contending  that  appellee's  lease 
bad  been  terminated  by  the  fire,  and  that  they  were  about  to  compel  or 
force  the  appellee  to  remove  from  the  premises  without  recognizing  the  pro- 
TlRions  of  the  lease.  It  asks  that  the  error  in  the  description  be  corrected ; 
that  appellants  be  enjoined  and  restrained  from  remodeling  the  Masonic 
temple  Building  in  a  manner  that  would  require  the  appellee  to  remove 
from  the  leased  premi(?es,  unless  they  would  recognize  appellee's  right  to 
re-enter  under  the  terms  of  the  lease;  that  the  cloud  upon  appellee's  title 
to  the  leased  premises,  caused  by  the  alleged  wrongful  and  illegal  state- 
ments and  declarations  of  appellants,  be  removed,  and  that  the  lease  be  ad- 
judged to  be  in  full  force. 

The  answer  consists,  first,  of  a  traverse  of  the  material  allegations  of  the 
petition,  and  of  a  second  paragraph  which  pleads  In  substance  that  appellee 
tjok  no  interest  in  the  land  utiderlylng  the  storeroom  rented  to  it,  and  that 
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the  Masonlo  Temple  Building  was  completely  destroyed  by  fire,  which  re- 
salted  in  the  diesolution  and  revocation  of  the  lease. 

Section  2997  of  the  Kentucky  Statutes  provides  as  follows:  ^'Unless  the 
contrary  be  expressly  provided  for  in  the  writing,  no  agreement  of  a  leasee 
that  he  will  repair,  or  leave  the  premises  in  repair,  shall  have  the  effect  of 
binding  him  to  erect  similar  buildings,  if  without  his  fault  or  neglect  the 
same  may  be  destroyed  by  fire  or  other  casualties:  nor  shall  a  tenant,  unless 
he  otherwise  contracts,  be  liable  for  the  rent  for  the  remainder  of  his  term 
of  any  building  leased  by  him,  and  destroyed  during  the  term  by  fire  or 
other  casualties  without  his  fault  or  neglect.'*  The  appellants  reply  upon 
the  alleged  total  destruction  of  the  Masonic  Temple  Building  by  fire  aa 
having  worked,  in  law,  a  dissolution  of  the  lease,  between  the  parties.  Thia 
might  be  correct  if  there  had  been  a  total  destruction  of  the  building.  But 
the  proof  shows  that  the  soom  leased  by  the  appellee  was  not  injured  and 
appellee  has  continued  to  occupy  it  for  the  purposes  for  which  it  was  leased 
from  that  time  to  the  present. 

In  the  case  of  Smith  v.  McLean,  133  111.,  S19,  the  court  said:  ''The  con- 
tention, it  will  be  observed,  requires  that  the  part  of  the  building  or  the 
rooms  or  the  apartments  demised  shall  be  destroyed,  and  this  must 
mean  not  merely  damaged  or  injured,  but  annihilated,  for  if  they  remain  in 
but  a  damaged  condition  the  tenant  may  still  occupy  them,  repair  the  dam- 
age, and  restore  them  to  their  former  condition,  if  he  will." 

The  facts  in  the  case  of  Nonotuck  Silk  Co.  v.  Shay,  87  111.  App.,  544,  were 
similar  to  those  in  the  case  at  bar,  except  the  injuries  to  the  leased  premlsea 
in  that  case  were  greater,  and  the  court  there  said:  '*The  evidenoe  shows 
very  clearly  that  the  premises  were  not  destroyed.    They  were  damaged,  but 
capable  of  repair.    The  walls  were  standing  and  the  floor  substantial,  though 
covered  with  debris  and  ice,  and  in  the  celling  a  small  hole  had  been  burned 
or  broken  through.    It  is  said  that  it  should  have  been  left  to  the  jury  to 
Bay  whether  there  was  in  fact  a  destruction  of  appellant's  portion  of  the 
building.    There  was  no  dispute  as  td  the  actual  condition  of  the  premises,, 
and  a  finding  that  they  were  destroyed  could  not  stand.    If  it  be  admitted 
that  the  question  was  one  for  the  jury,  still  the  fact  must  have  been  fouod^ 
as  the  court  in   his  instruction   assumed   it  to  be,  that  there   was  no  de- 
struction of,  but  only  a  damage  to,  the  premises." 

In  volume  18  Am.  &  Kng.  Ency.  of  Law,  2d  edition.  808,  we  find  the  follow* 
ing  language:  *'ThU8  when  apartments  in  a  building  are  leased  without 
carrying  any  interest  in  the  land,  the  destruction  of  the  apartments  or 
building  releases  the  tenant  from  liability  for  further  rents.  It  is  neces- 
sary, however,  that  they  should  have  been  totally  destroyed,  so  that  nothing 
remains  upon  which  the  demieees  may  continue  to  operate.  It  Is  not  enough 
that  by  reason  of  fire  or  other  casualties  they  are  rendered  untenable,^ 
provided  the  apartments,  as  such,  still  exist."  The  author  cites  many  au- 
thorities to  sustain  this  view,  and  cites  one  case,  Helburn  &  Co.  v.  Mofford» 
&c  ,  7  Bush,  169,  as  contra.  The  opinion  in  the  case  last  mentioned  waa 
written  before  the  enactment  of  the  statute  above  quoted,  which  statute 
enlarged  the  powers  of  the  lessee  by  giving  him  the  power  to  elect  to  declare 
the  lease  at  an  end  when  there  was  a  destruction  of  the  leased  premises. 
The  trend  of  the  authorities  is  to  the  effect  that  unless  the  premises  de- 
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xnised  to  the  tenant,  wbatever  they  be,  are  deetroyed,  the  lease  is  not  dis-- 
solved  and  the  rights  of  the  parties,  lessor  and  lessee,  remain  nnafleoted. 

We  are  of  the  opinion  that  the  appellee  is  entitled  to  l)old  under  its  leasee 
unless  the  appellants  choose  to  exercise  their  light  by  requiring  it  to  re-  . 
move  under  the  twelfth  clause  thereof,  and  to  have  a  correction  of  the  cler- 
ical enor  in  the  description  of  the  leased  premises,  which  is  conceded  by  the  • 
pleadings.  We  have  been  nided  to  a  great  extent  in  the  preparation  of  this^- 
opinion  by  the  able  opinion  of  the  lower  court. 

Judgment  affirmed. 

Whole  court  sitting. 


WHlT&v.  COMMONWEALTH. 
(Filed  March  17,  1906.) 

1.  Homicide— Motion  for  change  of  venue— Motion  sustained— Withdrawn 
— Order  not  made— Mistrial— is ubsequent  change  of  venue — Effect — Where  de- 
fendant was  indicted  for  murder  in  B.  county,  and  the  attorney  for  the 
Commonwealth  applied  for  a  change  of  venue,  to  which  the  defenc!ant  ob- 
jected, and  the  court  announced  from  the  bench  that  he  would  sustain  the- 
motion  and  move  the  trial  to  M.  county,  and  before  the  order  was  entered 
permitted  the  attorney  for  the  Commonwealth  to  withdraw  the  motion  for 
a  change  of  venue,  and  after  the  case  was  tried  in  B.  county,  resulting  in  a 
hung  jury,  the  attorney  for  the  Commonwealth  renewed  his  motion  for  a. 
change  of  venue,  which  the  court  granted,  and  removed  the  trial  to  H. 
county,  against  the  objection  of  the  defendant,  Heldr-Under  Kentucky^ 
Statutes,  section  1118,  providing  that  "no  more  than  one  change  of  venue^ 
or  application  therefor,  thall  be  allowed  to  any  person  or  to  the  Common- 
wealth in  the  same  ca^e,"  the  first  application  having  been  withdrawn,  the* 
last  one  should  be  regarded  as  the  only  one  made  in  the  case. 

2.  Jail— Security  of  prisoner— Discretion  of  court— Under  Kentucky  Stat- 
utes, section  1118.  providing  that  '*upun  granting  a  change  of  venue  in  a. 
criminal  case  the  judge  of  the  court  shall  direct  that  the  defendant  be  de- 
livered to  the  jailer  of  the  county  where  the  trial  is  to  be  had,"  and  lb.,, 
section  2288,  providing  "if  in  any  county  the  jail  is  insecure,  or  there  is 
danger,  or  probable  danger,  that  a  person  oonflned  therein  *  *  *  yf\ii  be 
rescued  therefrom  by  violence,  the  judge  of  the  circuit  court  *  *  *  shal^ 
by  an  order  *  *  *  direct  that  such  person  shall  be  transferred  to  the  jail  of 
the  nearest  county  in  which  the  jail  is  secure,  and  it  shall  be  deemed  that 
he  shall  be  safely  kept.  In  the  absence  of  anything  appearing  in  the  record 
to  the  contrary,  it  must  be  presumed  that  the  judge's  action  in  the  prem- 
ises was  based  upon  some  of  the  grounds  authorized  by  the  statute. 

8.  Impeaching  witness— Incompetent  evidence- Harmless  error— Where  in 
an  attempt  to  Impeach  the  character  of  a  witness  for  the  Commonwealth 
some  statements  were  allowed  to  he  made  by  witnesses  on  both  sides  as  to 
the  character  of  the  witness  for  sobriety,  paying  his  debts,  attending  church 
and  Sunday-school,  etc.,  while  incompetent,  was  not  prejudicial  to  appel- 
lant. 

4.  Excluded  evidence — Admonition  to  jury— Presumptions— Where  a  state- 
ment was  made  to  the  jury  by  a  sister  of  deceased,  "that  deceased  had  in- 
formation that  defendant  and  others  were  going  to  kill  him,"  was  imme- 

vol.  27—36 
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d lately  excluded  from  the  consideration  of  the  jury  by  the  court,  and  thejr 
were  told  to  disregard  It,  we  have  no  riffht  to  presume  that  the  defendant 
was  prejudiced  thereby. 

5.  Special  terms— GalliDK— Notice— Summoning  juries  therefor— A  special 
term   of  the  circuit  court  provided  for   in  Kentucky  Statutes,  section  964, 
may  be  called  either  by  the  order  of  the  court  made  during  the  last  preced- 
ing regular  term,  or  by  notice  signed  by  the  judge  and  post^'d  at  the  court- 
iiouse  door  fur  ten  days  before  the  special  term  is  held,  and  grand  and  petit 
Juries  may  be  summoned  for,  and  criminal  and  penal  oases  tried  at,   such 
^special  terms,  nor  do  we*  think  it  material  whether  the  jnrieR  for  the  special 
^erra  were  ordered  tu  be  summoned   before  or  after  the  beginning  of  the 
:«pectal  term. 

6.  It  was  not  error  for   the  court  to  permit  an   attorney  other  than  the 
.regular  attorney  for  the  Commonwealth  to  Etate  to  the  jury    the  nature  of 

Che  charge  aKainst  the  defendant. 

7.  Evidence  — Peremptory  instruction— While  the  evidence  showed  that 
another  fired  the  fatal  Fhot  that  killed  deceased,  much  of  it  conduced  to 
prove  that  defendant  was  uider  and  abettor  in  the  crime,  and  as  there  was 
some  evidence  of  defendant's  participation  therein,  a  peremptory  instruction 
to  And  him  not  guilty  was  unniuhori/ed,  and  the  giving  of  it  would  have 
been  error.  . 

J.  D.  Black,  B.  F.  French,  B.  B.  Golden.  J.  J.  Blanton  and  Lafferty  & 
King  for  appellant. 

A.  F.  Byrd  and  N.  B.  Hays  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Thomas  White,  and  Curtis  Jett  were  jointly  indicted  In 
the  Breathitt  Circuit  Court  for  the  murder  of  J.  B.  Marcum.  After  a  mis- 
trial in  that  court  a  change  of  venue  was  applied  for  in  behalf  of  the  Com- 
monwealth, and  was  granted  by  the  court,  and  the  case  transferred  to  the 
Harrison  Circuit  Court.  A  joint  trial  of  the  accused  followed  in  the  latter 
court,  resulting  in  their  conviction  at  the  hands  of  the  jury,  and  the  fixing 
of  the  punishment  of  each  of  them  at  confinement  in  the  penitentiary  for 
life.  A  new  trial  was  refused  by  the  lower  court,  and  a  reversal  of  the  judg- 
ment of  conviction  as  to  the  appellant.  White,  is  now  asked,  the  appeal  as 
to  Jett  having    been  withdrawn    by  him   since  the  record  was  filed   in   this 

court. 

Numerous  errors  were  assigned  for  a  new  trial,  but  we  will  only  notice 
such  of  th«m  as  are  relied  on  for  a  rever.<ial.  It  is  insisted  for  appellant 
that  the  judge  of  the  Breathitt  Circuit  Court  Improperly  allowed  the  Com- 
monwealth's attorney  to  make  two  applications  for  a  change  of  venue  in 
the  case,  and  that  it  was  error  to  grant  the  change  as  was  done  at  the  time 
of  the  making  of  what  appellant  claims  was  the  second  application.  It  ap- 
pears that  at  the  same  term  of  the  Breathitt  Circuit  Court  at  which  the 
indictment  was  returned,  and  before  the  trial  in  that  court  of  Jett  and  ap- 
pellant, the  Commonwealth's  attorney  filed  his  affidavit,  stating  In  sub- 
.stance  that,  in  his  opinion,  there  existed  such  a  state  of  lawlessness  In 
Breathitt  county  that  the  officers  whose  duty  it  was  to  summon  witnesses 
would   be  prevented  thereby  from  doing  so,  and  jurors  selected    to  try  the 
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aocased  would  be  deterred  from  rendering  an  Impartial  verdlot.  Based 
\ipon  this  affldaTlt,  he  moved  the  court  to  transfer  the  case  for  trial  to 
another  county  outside  of  the  88d  Judicial  District,  To  this  motion  the  ac- 
tsused  both  objected,  but  the  court  announced  that  the  motion  would  be  sus- 
tained, and  the  venue  of  the  prosecution  changed  to  the  county  of  Morgan ; 
whereupon  the  Commonwealth's  attorney,  after  consultation  with  his  aseo- 
tslates  In  the  prosecution,  asked  to  be  allowed  to  withdraw  the  motion  for  a 
-change  of  venue,  which  the  court  permitted  to  be  done  over  the  objection  of 
the  accused,  and  the  order  was  not  formally  entered  upon  the  record. 

After  the  trial  of  Jett  and  appellant  In  that  court.  In  which  the  jury 
tailed  to  agree  on  a  verdict,  the  Commonwealth's  attorney  renewed  his  mo- 
tion for  a  change  of  venue  In  the  case,  based  upon  an  affidavit  similar  to 
the  one  filed  by  him  un  the  first  motion,  and  the  court  then  entered  an  order 
changing  the  venue  of  trial  from  the  Breathitt  to  the  Harrison  Circuit 
Court. 

While  it  is  true  that  section  1118,  Kentucky  StntuteR,  provides  that  "no 
more  than  one  change  of  venne,  or  application  th»*refor.  shall  be  allowed  to 
any  person,  or  the  Commonwealth,  in  the  same  case,"  it  does  not  appear 
from  the  record  that  the  judge  of  th?  court  did  in  fact  grant  the  change  of 
Tenue  first  asked  by  the  Commonwealth's  attorney,  though  he  stated  his 
purpose  to  do  so,  bu-t  before  tnterln^  or  directing  the  entering  of  an  order 
to  that  effect  the  Comiuonwealth'n  attorney  withdrew  the  application. 
This,  we  think,  left  the  Commonwealth  situated  as  If  the  application  for  a 
change  of  venue  had  not  been  made,  and  did  not  interfere  with  the  right  of 
the  Commonwealth's  attorney  to  make  the  application  which  was  granted 
by  the  court  following  the  mistrial,  and  this  application  should.  In  our 
-opinion,  be  regarded  as  the  only  one  made  in  the  case. 

The  statute,  supra,  must  be  given  a  reasonable  construction  in  order  to 
-effectuate  the  purpose  for  which  It  was  enacted,  and  to  hold  that  the  mo- 
tion which  was  withdrawn  by  permission  of  the  court  before  final  action 
was  such  an  application  for  a  change  of  venue  as  prevenced  the  Common- 
wealth's attorney  from  renewing  the  motion  at  a  later  time  is  to  place  too 
narrow  a  construction  upon  the  language  used,  and  would  tend  to  destroy 
Its  usefulness.  Upon  the  calling  of  the  case  for  trial  in  the  Harrison  Cir- 
cuit Court  Jett  and  appellant  filed  a  special  demurrer  to  the  jurisdiction  of 
the  court,  which  was  overruled.  The  demurrer  raised  the  objection  to  the 
right  of  the  judge  of  the  Breathitt  Circuit  Court  to  change  the  venue  of  the 
-case  to  the  Harrison  Circuit  Court,  and  we  have  already  disposed  of  that 
<lue8tion.  It  is  further  insisted  for  appellant  that  the  judge  of  the  Breathitt 
Circuit  Court  erred  in  requiring  him  to  be  confined  in  the  jail  of  Fayette 
x^ounty.  Instead  of  the  jail  of  Harrison  county,  to  which  county  his  case  was 
transferred,  it  being  contended  that  this  was  prejudicial,  as  he  had  the 
right  to  be  In  the  county  where  his  trial  was  to  take  place  that  he  might 
'properly  prepare  his  case  for  trial. 

Kentucky  Statutes,  section  1113,  provides  that  upon  granting  a  change  of 
venue  in  a  criminal  case  the  judge  of  the  court  shall  direct  that  the  defend- 
ant be  delivered  to  the  jailer  of  the  county  where  the  trial  is  to  be  had. 

Section  2288  of  the  statute  supra  provides:  "If  in  any  county  of  this 
Commonwealth  there  is  no  jail,  or  the  same  is  insecure,  or  there  is  danger, 
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or  probable  danger,  that  any  person  confined  therein  *    *    *  will  be  reseoeA 
therefrom   by   violence,  the  judge  of  the  circuit  court  *    *    *  shall  by  an 
order   *    *    *  direct  that  9uch  person  shall  be  trannferred  to  the  jail  of  the- 
nearest  county  in  which  the  jail  is  secure,  and  it  shall  be  deemed  that  he 
can  be  safely  kept. ' »    ♦    *    ♦ 

While  the  order  of  the  jiid^e  of  the  Breathitt  Circuit  Court  does  not  set 
out  his  reasons  for  ordering  appellant  to  be  confined  in  the  jail  of  Fayette 
county,  and   he  was  not  required  by  the  statute  to  state  his  reasous  therein, 
it  muFt  be  presumed,  in  the  absence  of  anything  appearing  in  the  record  to 
the  contrary,  that  his  action  in  the  premises  was  l>ased  upon  some  one  of 
the  grounds  authorized  by  the  statute.     Besides,  it  does  not  in  fact  appear- 
that  appellai^t  was  prejudiced  by  his  confinement  in  the  Fayette  county  jail, 
^  as  he  was  not  thereby  prevented  from  conferring  with  his  counsel   or  pre- 
paring for  trial.    Upon  the  contrary,  he  seems  to  have  secured  the  attend- 
ance at   the  trial  of  every  witness  whose  testimony  was  desired   by  him, 
except  the  witness,  Noble,  and  he  was  allowed  to  read  as  the  deposition  or 
Noble  his  own  afUdavlt,  containing  all  the  facts  to  which  he  claimed  Noble 
would  testify  if  present. 

It  is  contended  by  appellant  that  incompetent  evidence  was  admitted  by 
the  trial   court  to   his  prejudice;  that  is,  that  certain  witnesses  were  per. 
mitted  to  testify  in  support  of  the  rt^putation  of  B.  J.  Ewen,  the  principal- 
witness  for  the  prosecution,  that  he  did  not  get  drunk,  or  gamble,  and  that 
he  attended  church  and  Sun  day -school.    We  find  from  the  record  that  appel- 
lant and  Jett,  through  their  counsel  and  witnesses,  made  a  very  determined 
and  bitter  attack  upon  the  character  of  Ewen,  and  great  indulgence  waa- 
shown  by  the  court  to  both  the  Commonwealth  and  defendants  in  the  exam- 
ination  and   cross-examination   of  witnesses  as  to  his  character,  and  the- 
testimony  complained  of  was  gotten   to  the  jury  in  that  way.     It  seems  to^ 
have  commenced  with  a  witness  who,  having  testified  that  Ewen's  moral 
character  was  bad,  was  asked  upon   cross-examination   by    counsel  for  the- 
Commonwealth    what  he  understood  to  be  the  meaning  of  the  expression! 
''good  moral  character,*'  to  which   he   in   reply  said,  in  substance,  that  a 
man   of  good  moral  character  was  one  who  pays  his  debts,  remains  sober, 
attends  church  and  Sunday-school.    Whereupon  he  was  asked  if  Ewen  did 
not  pay  his  debts,  attend  church,  etc.    Some  of  the  other  witnesses  were 
allowed  to  be  cross-questioned  in  the  same  way,  but  we  do  not  think  this- 
evidence  was  prejudicial  to  the  appellant. 

It  is  also  complained  that  it  was  error  to  allow  Mrs.  Johnson,  a  lister  of 
J.  B.  Marcum  and  witness  for  the  prosecution,  to  testify  "that  deceased 
had  information  that  Tom  White  and  others  were  going  to  kill  him.*' 

It  appears  from  the  record  that  the  witness  testified  in  substance  that  od> 
one  occasion  previous  to  the  death  of  her  brother  «be  was  at  his  home, 
when,  in  her  presence,  he  was  given  the  information  in  question,  and  wit* 
ness,  upon  being  advised  that  men  armed  with  guns  were  then  at  a  stone 
quarry  near  her  brother's  bouse,  went  out  to  see  who  they  were.  Upon 
arriving  at  the  quarry  she  discovered  there  four  men  with  guns,  and  that 
appellant  was  one  of  the  four;  that  upon  seeing  her  th^y  left  the  quarry* 
and  after  lingering  awhile  in  sight  of  the  house,  went  off. 

In  view  of  other  testimony  in  the  case  relied  on  by  the  Commonwealth  fa> 


WHITH  V.  COMMONWEALTH.  565 

*^DQect  appellant  with  the  assaeslnation  of  Marcum,  we  think  the  foregoing 
^testimony  of  Mre.  Johnson  was  competent^  exoept  what  was  said  to  her 
"brother  in  her  presence  bj  others,  to  the  eflPect  that  **Tom  White  and  others 
were  going  to  kill  him."  That  was  clearly  inuompetent,  and  for  that  rea- 
-eon  it  was  immediately  excluded  from  the  consideration  of  the  jury  by  the 
court,  and  they  were- told  to  disregard  it.  This  was  done  in  a  way  that  the 
Jury  could  not  have  misunderstood.  We  have  no  right  to  presume  that  ap< 
.pellant  was  prejudiced  by  the  testimony  in  question ;  to  do  so  we  must 
assume  that  the  jury  willfully  disregarded  what  was  said  to  them  by  the  court* 
and  violated  their  sworn  duty  to  try  the  appellant  according  to  the  evidence. 
(Pearce  v.  Commonwealth,  10  Ky.  Law  Rep.,  178;  Tully  v.  Gommon- 
"wealth,  18  Bush.  142;  Allen,  &c.  v.  Commonwealth,  26  Ky.  Law  Hep. ,  807. ) 

It  is  contended  by  appellant  that  the  judge  of  the  Harrison  Circuit  Court 
was  without  authority  to  call  a  special   term  of  court  for  the  trial  of  crim- 
inal and  penal  cases,  except  by  an  order  of  court  entered  at  a  regular  term, 
•and  that  there  was  no  order  of  court  calling  the  special  term  for  the  trial  of 
this  case,  but  otily  a  noiice  thereof  signed  by  the  judge  and  posted  on  the 
-courthouse  door  in  vacation ;  and  further,  that  no  emergency  existed  for,  or 
required  the  holding  of,  the  special  term.    Hection  964,  Kentucky  Statutes, 
provides:  **In  each  county  of  said  districts,  except  counties  having  continu- 
K)U8  session,  there  shall  be  held  each  year  the  number  of  terms  of  the  circuit 
•court  provided  by  law,  and  the  term  in  any  district  may  be  extended  if  the 
business  requires  so  that  it  dues  not  interfere  with  any  other  term   in  the 
tlistrict;  and  whenever  it  is  necessary   to  transact  the  business  a  ppoolal 
term  may  be  called  in  any  county,  either  by  an  order  entered  of  record  at 
the  last  precedii^  regular  term  in  the  county,  or  by  notice  signed  by  the 
judge  and  posted  at  the  courthouse  door  of  the  county  for  ten  days  before 
the  special  term  is  held.     The  order  or  notice  shall  specify  the  day  when  the 
-special  term  is  to  commence,  and  shall  give  the  style  of  each  case  to  be  tried, 
-or  in  which  any  motion,  order  or  judgment  may  be  made  or  entered  at  the 
special  term,  and  no  other  case  shall  be  tried,  or  motion,  order  or  judgment 
entered   therein   unless  by  agreement  of  parties.    Grand  and  petit  juries 
shall  be  summoned  and  criminal  and  penal  oases  shall  be  heard  at  but  three 
•terms  in  each  year  in  any  county,  to  be  fixed  by  order  of   court,  unless  in 
-an  emergency  the  court  may  otherwise  direct;  and  grand  or  petit  juries  may 
be  summoned  for  any  special  term  by  direction  of  the  judge." 

It  will  be  observed  that  the  special  t«rm  provided  for  in  the  section  supra 
may  be  called,  either  by  the  order  of  the  court,  entered  during  the  last  pre- 
ceding regular  term   or  by  notice  signed   by  the  judge  and  posted  at  the 
•courthouse  door  of  the  county,  for  ten  days  before  the  special  term  is  held; 
>and,  further,  that  grand  and  petit  juries  may  bu  summond  for,  and  crim- 
inal and  penal  cases  tried,  at  such   special  term.    Section   2244  provides  for 
'the  summoning  of  grand  and  petit  juries,  or  either,  for  such  special  terms. 
Manifestly  the  calling  of  the  special  term  by  the  judge  of  the  Harrison  Cir- 
*cait  Court  in  vacation,  by  the  notice  signed  and  posted  as  required  by  the 
•statute,  was  as  valid  as  if  it  had  been  called  by  an  order  of  the  court  entered 
€it  a  regular  term.    Nor  do  we  think  it  material  whether  the  jury  for  the 
special  term  were  ordered  to  be  summoned  before  or  after  the  beginning  of 
the  special  term.    Section  2244  provides  that  if  at  any  special  term  of  a  clr- 
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oult  court  grand  and  petit  Juries,  or  either,  will  be  required,  the  Judge  o- 
the  circuit  court  may,  not  more  than  ten  days,  nor  lees  than  Hve  days,  before 
the  special  term  is  to  begin,  direct  the  clerk  of  the  court  to  immediately 
open  the  list  made  and  delivered  to  him  at  the  last  regular  term  of  the- 
court,  and  to  deliver  a  oopy  thereof  to  the  sheriff,  who  shall  summon  the 
Jury  as  required  by  law.  The  Judge  may,  therefore,  before  the  beginning  of 
the  special  term  direct  that  a  Jury  be  summoned  therefor,  but  the  statute 
authorizing  him  to  do  so  is  not  mandatory,  and  there  seems  to  be  nothing- 
in  its  language  that  precludes  him  from  entering,  after.the  beginning  of  the- 
special  terra,  the  order  directing  the  summoning  of  the  Jury  either  grand 
01  petit,  or  both. 

Considering  the  fact  that  the  case  at  bar  involves  the  charge  of  murder- 
agalnst  two  persons,  who  might  have  been  expected  to  demand  separate 
trials,  either  of  which,  in  view  of  the  great  number  of  witnasses,  would  be 
tedious  and  expensive,  it  was  but  natural  that  the  Judge  of  the  Harrison 
Circuit  Court,  upon  being  advised  of  the  transfer  of  the  case  to  that  oouit 
from  a  district  other  than  his  own,  should  have  thought  itr  necessary  to  call 
a  special  term  in  order  to  give  the  accused  a  speedy  trial,  and  at  the  same 
time  prevent  any  congestion  of  the  docket  during  the  regular  terms  of  hia 
oourt.  Obviously  the  circumstances  presented  such  an  emergency  as  under- 
the  provisions  of  the  statute  supra  justified  the  calling  of  the  special  term. 
This  court  has  repeatedly  upheld  Judgments  of  conviction  in  criminal  oasea 
secured  at  special  terms  of  the  circuit  courts  called  as  in  the  case  at  bar^ 
And  in  Bales  v.  Commonwealth,  11  Ky.  Law  Bep.,  297,  it  was  held  **that 
the  accused  having  been  properly  tried  and  condemned,  it  is  immaterial 
whether  the  order  calling  a  special  term  at  which  he  was  tried  was  signed 
by  the  Judge." 

In  the  absence  of  competent  evidence  to  the  contrary,  every  presumption 
will  be  indulged  as  to  the  regularity  and  validity  of  the  order  of  the  trial 
couit,  and  we  have  been  unable  to  And  in  this  record  anything  that  con- 
duces to  show  that  there  was  error  in  the  calling  or  holding  of  the  special 
term  at  which  appellant  was  tried  and  convicted.  It  is  further  Insisted  for- 
appellant  that  the  trial  court  erred  in  allowing  counsel  employed  in  the 
prosecution  to  make  the  opening  statement  of  the  case  to  the  Jury,  instead 
of  requiring  that  duty  to  be  performed  by  the  Commonwealth's  attorney. 

In  Roberts  v.  Commonwealth,  94  Ky.,  449,  it  was  held  that  "it  w*a6  not 
error  to  permit  an  attorney,  other  than  the  regular  attorney  for  the  Com- 
monwealth, to  state  to  the  Jury  the  nature  of  the  charge  against  the  defend- 
ant." 

Finally,  it  is  urged  that  appellant's  motion  for  a- peremptory  instruction 
directing  the  Juiy  to  And  him  not  guilty  should  have  been  sustained.  It 
would  unnecesgarily  lengthen  this  opinion  to  enter  upon  a  detailed  state- 
ment of  the  facts  relied  on  by  the  Commonwealth  to  show  appellant's  guilty 
participation  In  the  murder  of  Maroum.  Suilice  it  to  say  that  while  the 
evidence  showed  that  Curtis  Jett  fired  the  fatal  shot  which  deprived  Mar- 
cum  of  his  life,  much  of  it  also  conduced  to  prove  that  apvellant  was  an 
aider  and  an  ab(*ttor  in  the  crime,  the  perpetration  of  which  was  unaooom- 
panied  with  a  single  extenuating  circumstance. 

The  victim  was  shot  in  the  back  without  warning  of  his  impending  fate^. 
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or  knowledge  of  tbe  presence  of  bis  assaBsln.  As  there  was  some  evidence 
to  go  to  the  jury  of  appellant's  participation  in  tbe  crime,  a  peremptory  in- 
struction was  unauthorized,  and  tbe  giving  of  It  would  have  been  error. 

Tbe  instructions  properly  presented  all  tbe  law  of  the  case  to  tbe  jury, 
and  as  upon  tbe  whole  record  appellant  seems  to  have  had  a  fair  trial,  tbe 
Judgment  is  aflSrmed. 

Whole  oourt  sitting. 
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1.  Bill  of  exceptions— Extension  of  time  for  filing— Consent  of  parties- 
Legality— Although  the  Code  provides  that  tbe  time  for  filing  a  bill  of  ex- 
ceptions shall  not  be  extended  beyond  a  day,  in  tbe  succeeding  term,  tbe 
parties  may  by  consent  extend  tbe  time,  and  where  a  party  has  consented 
to  an  extension  and  thus  induced  hif>  adversary  to  delay  tbe  filing  of  his 
bill  of  exceptions,  he  will  not  be  allowed  to  take' advantage  of  the  delay 
which  he  himself  has  caused. 

2.  Alternate  terms  for  civil  and  criminal  cases— Rule  of  court— Presence 
of  attorney— Knowledge  of  proceedings  —  Presumption  of  consent— In  a 
county  having  six  terms  of  court  a  year,  and  by  an  order  of  court  alternate 
terms  are  set  apart  for  tbe  trial  of  civil  and  criminal  cases,  where  at  one  of 
tb^  civil  terms  plaintiff's  motion  for  a  new  trial  was  overruled,  and  in  the 
presence  of  and  without  objection  of  one  of  the  opposing  attorneys  be  was 
given  until  the  10th  day  of  the  next  civil  term  to  file  his  bill  of  exceptions, 
and  It  was  filed  on  the  9th  day  of  said  term  against  the  objection  of  tbe  de^ 
fendant,  the  failure  of  the  attorney  to  object  to  tbe  extension  of  the  time 
when  it  was  made  must  be  held  to  be  an  agre^^ment  to  the  extension,  and  a 
motion  in  this  court  to  strike  the  bill  of  exceptions  from  the  files  will  be 
overruled. 

Samuel  D.  Hlnes,  Sims  &  Grlder  and  George  H.  Galloway  for  appellant. 

Wra.  Marshall  Bullitt  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  June  18,  1904.  tbe  plaintiff's  motion  for  a  new  trial  was  overruled  in 
the  Warren  Circuit  Court.  An  appeal  was  granted  to  this  oourt,  and  plain- 
tiff was  given  until  the  lOth  day  of  che  November  term  of  tbe  court  to  make 
up  and  present  a  blU'of  exceptions.  On  the  9th  day  of  the  November  term 
the  plaintiff  tendered  bis  bill  of  exceptions,  which  was  signed  and  filed  over 
the  objections  of  the  defendant.  The  defendant  has  entered  a  motion  in 
this  court  to  strike  the  bill  of  exceptions  from  the  record  on  the  ground  that 
by  section  334  of  the  Code  of  Practice  time  may  be  given  to  prepare  a  bill  of 
exceptions,  but  not  beyond  a  day  In  the  succeeding  term;  that  there  was  a 
term  of  the  Warren  Circuit  Court  held  In  Septeml)er,  and  that  the  court 
was  without  authority  to  extend  the  time  to  the  10th  day  of  the  November 
term  or  to  file  a  bill  of  exceptions  at  that  term.  No  objection  was  made  by 
the  defendant  to  the  order  giving  until  the  10th  day  of  the  November  term 
to  file  the  bill  of  exceptions,  and  It  appears  that  W.  B.  Gaines,  who  was  one 
of  the  attorneys  for  the  appellee,  and  whose  name  Is  signed  to  tbe  answer. 
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"was  present  in  court  when  the  order  was  made,  and  made  no  objection  to  !t. 

There  are  eix  terms  a  year  of  the  Warren  Circuit  Court.  Section  964, 
Kentucky  Statutes,  provides:  "Grand  juries  shall  be  summoned  and  crim- 
inal and  penal  cases  shall  be  heard  at  but  three  terms  in  each  year,  in  any 
€ounty,  to  be  fixed  by  order  of  court,  unless  in  an  emerfrency  the  coi:rt  may 
otherwise  direct. " 

After  this  statute  was  passed  the  Warren  Circuit  Court  made  an  order  on 
April  6,  1896,  that  criminal  and  penal  prosei:utions  only  should  be  tried  at 
the  January,  April  and  September  terms,  and  civil  cases  only  at  the  other 
three  terms.  Since  the  making  of  this  order  under  the  administration  of 
the  judge  who  made  the  order,  and  two  other  judges  who  have  followed 
bim,  only  civil  cases  have  been  considered  at  the  three  civil  terms,  and  only 
criminal  cases  at  the  other  three  terms.  When  time  was  given  to  make  up 
a  bill  of  exceptions  it  was  always  given  to  the  next  civil  or  criminal  term, 
according  to  the  nature  of  the  case.  This  rule  of  the  court  was  acquiesced 
In  by  the  members  of  the  bar.  The  statement  of  the  judge  who  made  the 
order  in  this  case  is  as  follows:  "By  agreement  of  parties  I  presided  as 
special  judge  In  the  trial  of  this  case.  At  its  May  term.  1904.  I  overrule 
plaintiff's  motion  for  a  new  trial,  and  gave  him  until  the  10th  day  of  its 
November  term,  1904.  in  which  to  file  bill  of  exceptions.  In  ignoring  the  Sep- 
tember term,  1904  (which  was  a  term  devoted  alone  to  the  trial  of  criminal 
and  penal  prosecutions),  I  followed  the  uniform  rule  observed  by  the  judges 
of  the  Warren  Circuit  Court,  since  1896.  Since  the  establishment  of  six  terms 
of  the  Warren  Circuit  Court  all  civil  processes  have  been  returned  to  its 
olvil  term,  and  all  criminal  processes  have  been  returned  to  the  criminal 
terms,  and  where  bills  of  exception  were  authorized  to  be  filed  at  a  sucoeed- 
Ing  term,  such  term  has  uniformly  been  held  by  the  Warren  Circuit  Court 
to  mean,  and  apply,  to  its  next  civil  term.  This  settled  ruling  of  the  court 
I  observed  in  this  case." 

The  present  circuit  judge  also  makes  the  following  statement:  "As  judge 
of  the  8th  Judicial  District  I  have  followed  the  ruling  of  Judges  Settle  and 
Bradburn,  that  no  order  or  step  can  be  taken  in  civil  or  criminal  cases  ex- 
cept at  the  terms  indicated  in  the  order  of  1896  for  the  trial  of  cases  of  the 
kind.  This  ruling  has  been  and  Is  made  upon  the  understanding  that  every 
member  of  the  Warren  county  bar  agrees  to  same,  and  no  question  has 
ever  before  been  raised  concerning  the  same." 

The  former  circuit  judt^e  says,  in  effect,  the  same.  It  is  also  shown  that 
there  was  no  reason  for  extending  the  time  to  the  I^ovember  term  except 
the  understanding  that  no  motion  or  step  of  any  kind  could  be  taken  in  a 
civil  oaHe  at  the  criminal  term  to  be  held  in  Spetember,  and  that  Mr.  Gaines, 
who  was  present  when  the  order  was  made,  was  familiar  with  this  under- 
standing of  the  bar.  and  had  acquiesced  in  it  since  1896.  Although  the  Code 
provides  that  the  time  for  filing  a  bill  of  exceptions  shall  not  be  extended 
beyond  a  day  in  the  succeeding  term,  the  parties  may,  by  consent,  extend 
the  time,  for  where  a  person  has  consented  to  an  extension  of  the  time,  and 
thus  induced  his  adversary  to  delay  to  file  his  bill  of  exceptions,  he  will  not 
be  allowed  to  take  advantage  of  the  delay  which  he  himself  thus  caused. 
The  defendant's  attorney,  who  was  present  when  the  order  was  made  giving 
time  until   the  10th  day  of  the  November  term  to  file   a   bill  of  ezoeptioDS, 
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^as  familiar  with  the  understanding  of  the  looal  bar,  and  when  be  stood 
hj  without  objection  and  allowed  the  time  to  be  given,  knowing  that  the 
plaintiff  was  aotlng  upon  the  as8U|nption  that  the  bar  had  agreed  to  tbl8 
manner  of  transacting  the  business  of  the  court,  he  must  be  held  to  have 
-agreed  to  the  order,  for  he  understood  that  the  other  party  was  acting  upon 
■that  assumption.  A  person  can  not  be  allowed  to  remain  silent  when  he 
knows  that  the  other  party  is  proceeding  upon  the  assumption  that  he  is 
'Consenting  to  what  is  being  done,  and  afterwards  withdraw  his  consent 
when  the  party  who  has  thus  been  misled  will  be  left  without  remedy, 
^hile  it  is  true  that  section  964,  Kentucky  Statutes,  merely  limiting  crim- 
inal and  penal  cases  to  three  terras,  civil  cases  may  be  heard  at  any  term, 
•and  no  order  or  rule  of  court  in  conflict  with  the  statute  can  be  enforced 
-over  the  objection  *of  a  party,  still  there  is  no  reason  why  the  court  may 
not  proceed  with  its  bu6ines!>  at  such  terms  as  it  deems  best  where  there  is 
DO  objection,  and  the  parties  consent  to  this  manner  of  setting  tlie  cases  for 
hearing. 

The  motion  in  this  court  is  not  made  by  Mr.  Gaines,  but  by  another  attor- 
ney who  was  not  present  or  cognizant  of  the  local  custom.  Still,  in  taking 
«teps  in  an  action,  the  attorney  is  the  representative  of  his  client,  and  the 
latter  is  bound  by  his  nets,  and  can  not,  as  to  such  matters  as  this,  com- 
plain of  what  his  counsel  has  consented  Co,  either  expressly  or  by  conduct 
from  which  consent  would  be  necHssnrliy  inferred. 

The  motion  to  strike  out  the  bill  of  exceptions  is,  theref<ftre,  overruled. 

Judge  Settle  not  sitting. 


THOMAS  V.  WESTERN  UNION  3:ELEGRAPH  CO. 

(Filed  March  21,  1905.) 

Telegrams— Death  of  father— Delay  in  delivery— Action  for  damages— Per- 
emptory instructions— Two  telegrams  were  sent  to  appellant  by  her  brother 
from  Poplar  Bluff,  Mo.,  to  Clinton,  Ky. 

(1. )  "To  Mollie  Thomas,  in  country,  Clinton.  Ky. : 

**Father  is  dead.    Send  me  what  money  you  have.     Meet  me  at  Oakton." 

Three  hours  later  the  second  one  was  sent: 

(2.)  "To  Mollie  Thomas,  in  country,  Clinton,  Ky.  :" 

"Under  changes  in  the  law  we  can't  come.  So  please  answer  whether 
jon  can  come." 

Appellant  resided  two  miles  from  Clinton,  and  was  well  known.  The  first 
telegram  was  received  at  Clintou  office  at  11:14  a.  m..  Novemlier  8,  and  the 
-second  one  three  hours  later.  Messenger  fees  were  paid  to  insure  prompt 
deliTery.  The  agent  at  Clinton  gave  them  to  a  neighbor  of  appellant  on  the 
morning  of  the  4th,  who  said  he  would  deliver  them  when  he  went  home 
that  night.  They  were  both  delivered  at  6  o'clock,  p.  m. ,  November  4,  and 
appellant  immediately  telegraphed  her  brother  to  hold  the  corpse  until  she 
arrived,  and  by  the  quickest  route  arrived  November  5  at  9  o'clock,  p.  m. 
The  corpse  was  so  decomposed  she  could  not  see  it.  In  her  action  for  dam- 
ages the  lower  court  struck  out  of  the  pleading  the  second  telegram  and  all 
the  allegations  in  reference  thereto,  and  after  hearing  the  evidence  of  appel- 
lant gave  the  jury  a  peremptory  instruction  to  find  for  appellee.  Held — 
That  the  two  telegrams  when  rend  together,  meant:  Father  is  dead.  Can 
^ou  come.    Answer.    And  must  have  been   so  understood    by  appellee's 
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aireDt  and  by  appellant,  and  by  reason  of  the  delay  In  appellpe'fi  agent  in 
their  prompt  delivery  appellant  was  prevented  from  seeing  her  father 
before  bis  burial,  for  whiob  she  was  entitled  to  recover  damages  for  injaiy 
to  her  feelings. 

Bullook  &  Smith  for  appellant. 

Richards  &  Ronald  and  Geo.  H.  Fearons  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  Instituted  this  action  against  the  appellee  for  11.000  in  dam- 
ages for  its  negligence  in  failing,  by  its  servants  and  agents,  to  deliver  to 
her  in  a  reasonable  time  two  telegrams  sent  to  her  ^y  her  brother  from 
Poplar  Bluff,  Mo.,  and  addressed  to  her  at  Clinton,  Ky.  The  telegrams  are 
as  follows: 

'•To  Mollie  Thomas,  in  country,  Clinton,  Ky.  : 

*' Father  is  dead.    Send  me  what  money  you  have.     Meet  me  at  Oakton.** 

This  telegram  was  received  at  the  Clinton  office  at  11 :14  a.  m.,  November 
8,  1908.     In  about  three  hours  after  this  the  following  was  received: 

*'To  Mollie  Thomas,  In  country,  Clinton.  Ky. : 

"Under  the  changes  in  the  law  we  can't  come,  so  please  answer  whether 
you  can  come." 

Appellant  received  these  telegrams  at  the  same  time,  about  6  o'clock,  p. 
m.,  on  the  4ch,  and  she  inynedlately  went  to  the  telegraph  office  and  tele- 
graphed  her  brother  to  hold  the  corpse  until  she  arrived.  She  took  the  first 
train  and  went  the  quickest  route,  and  arrived  at  Poplar  Bluff  about  & 
o'clock  on  the  evening  of  the  5th.  The  corpse  had  not  been  buried,  but  it 
was  in  such  a  state  of  decomposition  that  It  was  impos.slble  for  her  to  see  It, 
and  this  was  occasioned  by  reason  of  the  failure  of  appellee  to  deliver  her 
the  telegrams  with  reasonable  diligence.  The  appellant,  at  that  time,  re- 
sided about  two  miles  from  the  city  of  Clinton,  and  it  appears,  without  con- 
tradiction, that  her  brother  so  Informed  appellees  agent  at  Poplar  Bluff  of 
this  fact  at  the  time  the  tt'legrams  were  sent,  and  paid  him  the  messengers*' 
fees,  in  addition  to  the  cost  of  th«  telegrams,  to  insure  their  prompt  deliv- 
ery. The  messages  themselves  corroborate  this  by  being  addressed  to  her  as 
in  the  country.  It  alno  appears  that  appellant  was  well  known  in  the  town 
of  Clinton  and  vicinity,  and  also  that  the  mesfages  were  never  delivered  by 
a  messenger,  hut  were  given  to  one  of  her  neighbiirs,  who  happened  to  be  in 
Clinton  on  the  morning  of  the.  4th.  When  this  neighbor  took  the  telegrama 
he  informed  the  agerit  of  appellee  that  he  was  not  going  home  until  night» 
and  that  he  would  not  deliver  them  until  that  time. 

On  motion  of  appellei^  the  lower  court  struck  out  of  the  pleadings  the 
second  telegram  and  all  the  allegations  with  reference  thereto,  and  after 
the  evidence  of  appellant  was  heard,  sustained  appellee's  motion  for  a  per- 
emptory in«>truGtion,  and  she  has  appealed.  It  appears  from  the  proof  that 
it  wag  the  intention  of  her  brother  in  Poplar  Bluff  to  prepare  the  body  and 
*  ship  it  to  Oakton,  Ky. ,  for  burial,  and  this  was  the  reason  he  oalled  upon 
her  for  what  money  she  had.  But  he  soon  after  ascertained  that  under  the 
laws  of  that  State  that  the  bocty  had  to  be  embalmed  before  It  could  be 
shipped,  and   that  the  embalment  would  cost  $60  or  185.    After   having 
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waited  for  about  three  hours,  and  Dot  havinic  heard  from  his  eister,  he 
changed  his  mind,  and  concluded  to  bury  the  body  at  Poplar  Bluffs,  and 
hence  sent  the  second  telegram.  Appellant  testified  th*at  she  had  sufficient 
money  for  the  purpose,  and  would  have  sent  it  if  she  had  received  the  first 
telegram  before  receiving  the  second.  We  are  of  the  opinion  that  the  lower- 
court  erred  In  striking  out  the  second  telegram  and  the  pleadings  and  proof 
with  reference  thereto,  and  also  erred  in  giving  the  peremptory  instruction 
to  find  for  appellee. 

These  two  telegrams  should  be  construed  together.  They  were  received 
by  appellee's  agent  at  Olinton  within  a  few  hours  of  each  other;  the  first 
notified  appellant  that  her  father  was  dead,  and  the  purpose  to  bury  him  at 
OaktoD,  near  her;  the  second  notified  her  of  the  abandonment  of  the  pur- 
pose to  bury  him  at  Oakton,  and  requested  her  to  answer  as  to  whether  sho 
could  come  to  Poplar  Bluff.  These  two  telegrams  meant:  **Father  is  dead. 
Can  you  come?  Answer."  Appellee's  agent  who  received  them  must  havo 
so  understood  them.  It  Is  shown  that  appellant  so  understood  them,  for  she 
went  that  night,  after  receiving  them,  to  appellee's  office  and  telegraphed 
her  brother  that  she  was  coming,  and  not  to  bury  the  corpse.  It  oppeara 
that  appellant  was  delayed  twenty -six  hours  in  getting  to  the  place  where 
her  fathei^e  corpse  lay,  by  reason  of  the  negligence  of  appellee  in  failing  to 
deliver  these  telegrams,  although  it  had  been  paid  messengers'  fees  for 
prompt  delivery,  and  that  by  reason  of  its  failure  to  deliver  them  with  dili- 
gence she  was  prevented  from  seeing  him. 

This  court,  in  the  cases  of  this  appellee  v.  Fisher,  21  Ky.  Law  Rep.,  1S98; 
Same  v.  Matthews.  21  Ky.  Law  Rep.,  1406;  Sunce  v.  Van  Cleave,  22  Ky. 
Law  Bep.,  63,  and  Chapman  v.  this  appellee,  90  Ky.,  266,  announced  the- 
principle  that  a  party  couJd  recover  against  a  telegraph  company  for  injured 
foelings  in  failing  to  gee  to  a  relative  be|ore  death  or  before  burial,  provided 
such  failure  was  caused  by  the  negligent  failure  of  the  telegraph  company 
to  deliver  the  messages  with  reasonable  diligence.  If  a  recovery  in  such 
cases  can  be  had,  we  can  see  no  reason  why  the  appellant  should  not  be  per- 
mitted to  recover  in  this  case  for  injury  to  feelings  and  grief  in  not  being- 
permitted  to  see  her  father  before  his  burial.  If  there  is  any  difference- 
between  this  and  the  cases  referred  to,  It  is  only  in  degree. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 

Whole  court  sitting,  escept  Judge  Cantrill  absent. 

Judges  Barker  and  Settle  dissenting. 


SEWELL  V.  DRAKE. 

(Filed  March  21,  1906— Not  to  be  reported. ) 

Lands— Liens — It  was  error  to  award  judgment  against  appellant  and  en-- 
forcing  a  lien  upon  his  land,  there  being  not  the  slightest  pretext  that  he 
had  any  lien  for  the  payment  of  the  debt  sued  on,  no  fact  being  recited  ia 
the  pleadings  that  authorized  such  lien. 

W.  J.  Jackson  for  appellant. 

O.  F.  Spencer  for  appellee. 


^72  MORGAN,  &0.  V.  BOULTON. 

Appeal  from  Powell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  instituted  this  action  against  appellant  on  the  9th  of  October, 
1903,  to  recover  on  a  promisBory  note  for  1170.67.  He  also  alleged  lo  his 
petition  that  after  the  creation  of  the  debt  and  the  execution  of  the  not« 
the  appellant  had  purchased  from  one  John  Bradley  a  tract  of  land  in 
Powell  county,  on  the  waters  of  Brush  creek,  and  that  he  had  paid  Bradley 
therefor  and  had  taken  the  title  in  himself,  but  had  never  had  the  deed  re* 
corded.  He  prayed  judgment  for  his  debt,  interest  and  cost;  that  he  be  ad- 
judged a  lien  on  this  land  and  that  it  be  sold  in  satisfaction  of  his  debt. 
The  appellant  was  served  with  process,  and  at  the  November  term  of  the 
Powell  Circuit  Court,  he  having  failed  to  plead,  the  petition  was  taken  for 
confessed  and  a  judgment  was  rendered  against  him  for  the  amount  of  the 
note,  and  appellee  was  adjudged  a  lien  on  the  land  for  the  payment  thereof, 
and  the  commissioner  was  directed  to  sell  it,  which  was  done,  and  appellee 
became  the  purchaser.  After  this  the  appellant  filed  a  pleading,  asking  for 
A  modification  of  this  judgment  and  the  setting  aside  of  the  sale.  The  ap- 
pellee filed  what  is  termed  an  answer  to  this  pleading,  but  the  court  took  no 
action  on  these  last  two  pleadings. 

The  appellant  has  appealed  from  so  much  of  the  judgment  referred  to  as 
gave  appellee  a  lien  on  the  land  described,  from  the  enforcement  thereof 
and  the  sale  thereunder.  We  are  of  the  opinion  that  the  appellant  is  entitled 
to  the  relief  sought.  It  was  error  for  the  court  to  adjudge  a  lien  in  favor  of 
appellee  on  appellant's  laud.  There  is  not  the  slightest  pretext  that  appel- 
lee had  any  lien  on  this  land  for  the  payment  of  his  debt.  He  alleged  in 
his  petition  that  appellant  had  purchased  and  paid  for  this  land  since  the 
<:reation  of  his  debt.  This  fact  did  not  give  him  any  lien  on  this  land,  yet 
if  true,  it  could,  under  certain. circumgtances  and  proper  proceedings,  be 
subjected  to  the  payment  of  this  debt. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed,  with  direc- 
tions to  the  lower  court  to  modify  the  judgment  to  the  extent  that  it  gives 
■appellee  a  Hen  on  the  land  for  the  payment  of  his  judgment  and  to  set  aside 
the  sale  made  by  the  commissioner. 


MORGAN,  &c.  V.  BOULTON. 

(Filed  March  91,  1906~Not  to  be  reported.) 

Fraudulent  conveyances— It  appearing  that  M'irgan  the  day  before  Judg- 
ment herein  Wrts  rendered  against  him  conveyed  twenty-five  acres  of  land 
to  his  sons  for  the  recited  consideration  of  140;  that  the  land  was  worth  five 
times  that  amount,  and  that  the  sons  were  unmarried  and  lived  with  him 
and  that  this  land  was  the  only  property  he  had  that  was  subject  to  expca- 
tion.  the  conveyance  was  properly  adjudged  fraudulent  and  the  deed  canceled. 

Wright  &  McElroy  for  appellonts. 

J.  G.  Covington  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 
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In  the  moDtb  of  October,  1001,  the  appellee,  Boulton,  Eued  the  api)e]laDt^ 
8.  P.  Morgan,  upon  a  merchant's  account  for  $270.  Morgan  made  defense- 
to  that  action,  but  on  March  18,  1902,  he,  In  open  court,  confessed  and  con- 
sented that  a  judgment  for  $300  might  be  rendered  against  him  in  that^ 
action.  Within  the  same  month  an  execution  was  issued  upon  that  judg- 
ment and  placed  in  the  hands  of  the  sheriflP,  who  returned  it  with  the  en- 
dorsement **no  property  found." 

It  appars  that  on  the  12th  of  March,  1002,  the  day  before  the  judgment  waa 
rendered  for  the  1200,  the  appellant,  S.  P.  Morgan,  conveyed  to  his  sons,  his. 
CO  appellants,  twenty-five  acres  of  land  for  the  named  consideration  of  $40  cash 
in  baud  paid.  On  the  8d  day  of  May,  1002,  the  appellee  Instituted  this  action, 
in  equity  agalnsc  the  appellants  for  the  purpose  of  having  the  court  de-^ 
clare  the  deed  to  this  twenty-five  acres  of  land  fraudulent  and  void,  allege 
ing  that  the  parties  to  it.  wish  a  full  knowledge  of  all  the  facts,  had  com- 
bined to  defeat  the  appellee  in  the  collection  of  his  debt;  that  the  recited 
consideration  of  $40  cash  was  false,  and  that  no  consideration  whatever- 
passed  from  the  sons  to  the  father  for  this  land.  The  appellants  answered, 
controverting  these  allegations.  The  court  on  the  trial  of  the  case  adjudged, 
that  this  deed  was  fraudulent  and  void  and  canceled  it,  and  direct-ed  the  land 
to  be  sold  for  the  payment  of  appellee's  judgment. 

The  proof  showed  that  S.  P.  Morgan  had  no  property  except  this  twenty- 
five  acres  subject  to  execution,   and   that  on  the  day  before  he  permitted 
judgment  to   be  rendered  against  him    he,  by  this  deed,  attempted  to  put 
that  out  of  the  way  of  the  execution,  and  received  for  it  the  alleged  consid- 
eration of  $40,  when  the  proof  showed  that  at  that  time  it  was  worth  near 
five  times  that  much.     It  also  appears  that  these  two  sons  were  hiugle  men 
and  had  always  resided  with   their  father  and   had  never  accumulated  any 
money  or  property,  and  the  proof  inclines  one  to  the  belief  that  the  father 
supported  them  out  of  a  pension  which  he  received  from  the  government. 
After  a  oareful  consideration  of  the   facts  as  they  appear  In  the  record  w& 
are  unwilling  to  say  that  the  lower  oourt  erred  in  its  conclusion  with  refer- 
ence to  the  preponderance  of  the  testimony. 

Wherefore,  the  judgment  is  afiQrmed. 

Jndf;e  Settle  not  sitting. 


PALMER  TRANSFER  CO.  v.  EAVES. 

(Filed  March  21,  1005— Not  to  be  reported. ) 

Damages— Negligence— Pleadings— Introduction  upon  trial  of  cause— The 
verdict  appealed  from  appears  to  be  sustained  by  the  evidenoe— Under  our 
form  of  practice,  while  the  pleadings  are  addressed  to  the  court,  either  party 
may  introduce  those  of  the  opposite  party  as  evidence. 

Wheeler  &  Hughes  for  appellants. 

Oliver  &  Oliver  for  appellee. 

Appeal  from  MoCraoken  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Nunn. 

The  appellee  Instituted  this  action  for  $2,600  damages  on  account  of  in- 
juries received  by  him  by  being  wantonly,  recklessly  and  carelessly  knocked 


574  PALMBB  TSANSFEB  00.  V.  SAVES. 

down  and  run  over  by  a  bone  and  vebiole  owned  by  appellants  and  driven 
by  one  of  their  employes  while  performing  service  for  them. 

The  appellants  answered,  denying  all  negligence  on  the  part  of  their 
driver  and  the  injuries  alleged,  and  averred  that  appellee  by  his  own  negli- 
gence and  want  of  care  for  his  own  protection,  brought  about  such  injuries  as 
he  may  have  sustained..  Appellee  traversed  the  allegations  of  contributory 
negligence.  A  trial  was  had,  which  resulted  in  a  verdict  for  fl.CNX).  On 
motion  the  lower  court  set  aside  this  verdict.  Another  trial  was  had,  which 
resulted  in  favor  of  appellee  in  a  judgment  for  1600.  The  appellants  filed 
reasons  and  moved  the  court  for  a  new  trial,  which  motion  was  heard  and 
overruled  and  appellants  have  appealed. 

We  are  asked  to  reverse  the  judgment  of  the  lower  court  for  the  reasons, 
first,  that  the  amount  of  the  verdict  is  too  large;  second,  that  the  verdict  is 
not  sustained  by  sufficient  evidence;  third,  because  the  court  permitted  the 
appellee  to  introduce  as  evidence  to  the  jury  the  defendant's  answer  filed  in 
the  case;  and,  fourth,  because  the  court  refused  to  give  the  jury  a  peremp- 
tory instruction  to  find  for  the  appellants.  We  will  review  these  reasons  in 
the  order  in  whirh  they  are  named:  First,  the  proof  shows,  without  oon- 
tradiution,  that  the  horse  or  vehicle  struclc  the  appellee  in  left  temple, 
knocked  him  down  and  he  remained  unconscious  for  near  two  days;  that 
the  wound  caused  blood  to  issue  from  his  eye  and  ear  for  several  days;  that 
he  was  confined,  as  a  result  of  this  Injury,  for  two  or  three  weeks;  that 
after  a  lapse  of  seventeen  months  he  has  not  recovered  the  sight  in  his  left 
eye,  nor  the  hearing  in  his  left  ear.  The  physician  who  attended  him  pro- 
nounced these  injuries  permanent.  In  view  of  this  evidence  as  to  his  in- 
juries we  are  unable  to  understand  how  appellants  can  claim  that  the  ver- 
dict is  too  large.  Second,  without  relating  the  evidence  and  clrcumstanoea 
in  detail,  as  they  appear  in  the  record,  it  is  sufficient  to  say  that  the  verdict 
Is  sustained  by  the  preponderance  of  the  proof.  Third,  under  our  form  of 
practice  the  pleadings  of  the  parties  are  addressed  to  the  court,  yet  either 
party  has  the  right  to  introduce  as  evidence  to  sustain  his  claim  the  plead- 
ings of  the  opposite  party.  (Wild's  Com'r  v.  Berry,  25  Ky.  Law  Rep.,  606; 
L.  &  N.  R.  R.  Co.  V.  Mulflnger's  Adm'z,  36  Ky.  Law  Rep.,  8.) 

The  fourth  reason  was  because  the  appellee  failed  to  prove  that  the  horse 
and  vehicle  was  owned  by  appellants  and  that  the  driver  was  in  their  em- 
ploy at  the  time.  The  appellants  seem  to  overlook  the  fact  that  this  was 
admitted  In  their  pleadings,  and. in  addition  it  was  stated  in  the  affidavit  of 
Palmer,  one  of  the  appellants,  for  continuance,  which  affidavit  was  read  as  a 
deposition  on  the  trial.  The  appellants  excepted  to  the  instructions  given 
by  the  lower  court,  but  in  their  brief  admit  that  they  were  correct. 

We  are  of  the  opinion  that  the  instructions  given  were  more  favorable  to 
appellants  than  they  were  entitled  to,  and  even  more  favorable  to  them  than 
the  ones  they  offered. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  the  appellants 
the  judgment  is  affirmed. 
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MONROE,  &o.  V.  MATTOX,  &c. 
(Filed  March  81.  1905~Not  to  be  leported.) 

1.  Attacbment—LaDds— Agency— The  tobacco  in  controversy  was  raised 
upon  appellants'  farm,  one -half  of  It  belonged  to  them  and  the  other  half  to  a 
tenant.  W.  E.  Monroe,  creditor  of  appellees,  did  no  work  in  the  tobacco, 
<and  had  no  interest  in  it  so  far  as  the  record  shows.  While  he  had  been  in 
the  habit  of  selling  the  crops  made  on  the  place  in  his  own  name,  he  seems 
to  have  done  this  with  the  knowledge  and  acquiescence  of  appellants  and  as 
their  agents,  bnt  this  gave  him  no  title  to  the  land  or  its  products.  Upon 
this  state  of  fact  it  was  error  to  dismiss  the  petition  of  appellants  seeking 
to  recover  for  the  value  of  the  tobacco  in  the  hands  of  appellees,  the  attaching 
creditors. 

2.  Same— -An  attaching  creditor  stands  in  the  sh^es  of  his  debtor  and  has 
no  higher  rights  than  the  debtor  has,  and  the  proof  in  this  action  Hhowing 
the  debtor  could  not  hold  the  tobacco,  certainly  app^llee^  as  attaching  cred- 
itors can  not  do  so. 

J.  J.  Osborne  for  appellants. 

Swinford  &  Webster  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

In  the  year  1893  Jessie  Monroe,  the  wife  of  W.  E.  Monroe,  and  Lizzie 
Monroe,  his  mother,  bought  a  farm  in  Harrison  county,  about  two  miles 
from  Cynthiana,  for  $J0,000,  paying  16.000  of  the  price  down,  and  the  re- 
mainder being  unpaid.  Jessie  Monroe's  father.  Judge  Tilton,  paid  18,000 
of  the  price   and  Lizzie  Monroe  paid   13,000.     Since  the  purchase  of  the 

# 

farm  W.  £.  Monroe,  his  wife,  and  mother  have  lived  on  the  farm.  In  the 
year  1894  they  had  on  the  farm  a  tenant  by  the  name  of  Honican.  who  was  a 
cropper.  He  needed  supplies,  which  he  obtained  from  appellants,  Maddoz 
and  VanDerren.  The  parties  differ  as  to  the  terms  on  which  the  supplies 
were  furnished  Honican.  Appellees  state  that  W.  £.  Monroe  agreed  to 
«tand  good  for  the  account,  and  that  it  should  be  charged  to  him.  W.  E. 
Monroe  says  that  he  only  agreed  to  be  responsible  to  the  extent  of  Honican's 
interest  in  the  crop,  which  was  insufficient  to  pay  the  account.  Honican 
did  not  remain  on  the  farm  the  next  year,  and  Monroe  refused  to  pay  the 
balance  due  appellees,  as  he  says;  but  they  say  that  from  time  to  time  he 
promised  to  pay  the  account.  Thus  things  ran  along  until  the  year  1900, 
when  a  crop  of  tobacco  was  shipped  to  Cincinnati,  which  had  been  raised 
on  the  farm  in  the  year  1899  by  a  man  named  Cummins,  when  appellees  .in- 
stituted a  suit  before  a  justice  of  the  peace  in  Cincinnati  against  W.  E. 
Monroe  attaching  the  tobacco  in  the  warehouse,  it  having  been  shipped  in 
the  name  of  W\  £.  Monroe.  Monroe  defended  the  suit  in  Cincinnati,  but 
judgment  was  given  against  him  by  the  magistrate  sustaining  the  attach- 
ment and  subjecting  the  proceeds  of  the  tobacco  to  the  debt.  Thereupon 
Jessie  Monroe  and  Lizzie  Monroe  filed  this  suit  against  Maddoz  and  Van- 
Derren, alleging  that  they  were  the  owners  of  an  undivided  one-half  Inter- 
est in  the  tobacco,  and  that  the  defendants  had  unlawfully  converted  it  to 
their  own  use.  The  defendants  denied  the  title  of  the  plaintiffs  to  the  to- 
bacco and  alleged  that  they  had  held  out  W.  E.  Monroe  as  the  owner  of  one- 
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half  of  the  crop,  and  were  estopped  to  say  that  it  was  not  bis  tobacco.  Qn 
final  bearing  the  court  dismissed  the  plaintiffs'  petition,  the  case  haTin^ 
been  transferred  to  equity,  on  the  issue  made  by  the  defendants,  and  they 
appeal. 

The  tobacco  was  raised  on  the  plaintiffs'  farm.  Cummins,  who  raised 
the  tobacco,  was  their  tenant,  and  was  entitled  to  one-half  of  it.  The  other 
half  belonfced  to  them.  W.  E.  Monroe  did  no  work  in  the  tobacco;  his. 
health  was  poor,  and  so  far  an  appears  from  the  record  he  had  no  interest  in 
it.  While  the  family  had  been  living  on  the  farm  he  had  sold  the  crops  in 
his  own  name,  and  from  all  the  circumstances  we  think  it  clear  that  this, 
was  done  with  the  knowledge  and  acquiescence  of  the  plaintiffs.  He  acted 
as  agent  for  his  wife  and  mother,  but  this  gave  him  no  title  to  the  land  or 
its  products,  and  the  products  of  the  land  can  no  more  be  subjected  to  his 
debts  than  the  land  itself.  The  plaintiffs  were  not  parties  to  the  proceeding 
in  Cincinnati,  and  are.  therefore,  not  bound  by  that  judgment.  Their  case 
is  not  substantially  different  from  what  it  would  be  if  that  attachment  suit- 
bad  been  instituted  in  Cynthiana,  and  they  had  intervened  in  that  suit  and 
set  up  their  claim  to  the  tobacco.  We  are  referred  to  cases  holding  that  as- 
against  a  bona  fide  pnrchas<fr  the  owner  of  the  land  may  be  estopped  to  set 
up  his  right  to  the  crop  as  against  one  whom  he  has  held  out  as  owning  the^ 
crop,  or  permitted  to  be  so  held  out.  But  an  attaching  creditor  is  not  a 
bona  fide  purchaser  without  notice.  He  stands  simply  in  the  shoes  of  his 
debtor,  and  has  no  higher  rights  than  his  debtor  has.     Appellees,  by  their 

« 

attachment  against  W.  E.  Monroe,  acquired  no  better  rights  than  W.  E. 
Monroe  had,  an:i  if  W.  E.  Monroe  could  not  hold  this  tobacco  against  appel- 
lants, they  can  not  do  so.  (Sabel  v.  Planters  National  Bank,  110  Ky.,  99; 
gpratt  V.  Allen,  20  Ey.  Law  Rep.,  1824.  and  cases  cited.) 

Appellants  in  no  way  misled  appellees.  They  had  no  communication 
with  them  at  all,  and  from  the  fact  that  the  land  was  deeded  to  t^em  and 
the  long  dejay  of  appellees  in  bringing  the  suit,  as  well  as  the  fact  that  the 
family  lived  so  near  Cynthiana  where  appellees  did  business,  it  must  be- 
presumed  that  appellees  had  constructive,  if  not  actual,  notice  of  the  con- 
dition  of  the  title  to  the  property. 

Judgment  reversed  and  cause  remanded  for  a  judgment  and  further  pro-^ 
ceedings  consistent  herewith. 


BATES.  &o.  v.  FRAZIER,  &c. 

(Filed  March  21,  1906— Not  to  be  reported.) 

Deeds  of  partition— Mistake— Joinder  of  husband  in  deed  to  wife— Mort 
gage  by  husband— Knowledge  of  mortgage— A  father  conveyed  land  to  hla. 
daughter  and  her  son,  the  daughter  then  having  another  child  (who  was  a 
daughter),  and  thereafter  when  both  children  became  of  age  the  mother  and 
son  decided  to  convey  one- third  of  the  land  to  the  daughter,  who  was  then 
married,  and  the  mother  also  bad  remarried,  and  in  making  deeiis  of  parti- 
tion the  draftsman,  in  preparing  the  deeds,  by  mistake  conveyed  the 
mother's  lot  to  her  and  her  husband,  and  the  daughter's  lot  to  her  and  her- 
husband.    In  an  action  on  a  mortgage  executed  by  the  husbands  of  the- 
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mother  and  dnughter,  respectively,  012  the  land,  in  which  their  wives  did  not 
join,  and  in  five  years  after  the  making  of  the  deed  of  partition  aforesaid, 
Held— It  was  error  to  enforce  said  mortgage  where  in  a  defense  hy  the  two 
wives  it  was  alleged  and  proven  that  the  conveyance  to  the  husbandH,  re- 
spectively, was  Inade  by  mistake,  and  the  mortgagee  knew  of  said  mistake 
at  the  time  of  the  execution  of  the  mortgage. 

Salyer  &  Baker  for  appellants. 

Appeal  from  Letcher  Circnit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

On  the  16th  day  of  February,  1878,  Wm.  M.  Berry,  of  Letcher  county,  this-- 
State,  by  proper  deed  conveyed  to  his  daughtt^r.  then  Mrs.  1.  V.  Bates,  and 
her  son,  Patrick  H.  Bates,  jointly,  two  tracts  of  land  situated  In  that  • 
county.  At  that  time  Mrs.  Bates  had  another  child  besides  P.  H.  Bate?, 
named  Rosamond  Bates,  and  both  she  and  her  brother,  P.  H.  Bates,  were  ■ 
then  infants,  though  she  vas  the  younger  of  the  two.  Rosamond  was  not, . 
however,  a  grantee  in  the  deed  from  her  grandfather.  Berry,  and,  therefore,. 
bad  no  interest  in  the  land  thereby  conveyed. 

After  Rosumcnd  Bates  grew  to  woiAanbood  she  became  the  wife  of  one  N. 
R.  Graft.  Soon  after  her  marriage  her  mother  and  brother,  notwithstand- 
ing lier  exclusion  by  the  deed  from  Berry  from  any  interest  in  the  lands, 
determined  that  they  would  share  them  equally  with  her,  so  they  caused  the 
two  tracts  of  land  to  be  divided  into  th«ee  equal  parts,  one-third  being 
allotted  to  the  mother;  one-third  to  P.  H.  Bates,  and  the  remaining  third 
to  Rosamond  Craft. 

Before  the  lands  were  divided  Mrs.  Bates,  then  a  widow,  became  the  wife 
of  W.  T.  Holbrook.  On  January  10,  1898,  the  parties  undertook  to  make 
deeds  to  each  other  in  accordance  with  the  division  made  of  the  lands,  but 
by  mistake  of  the  draftsman  the  deed  from  P.  H.  Bates,  his  sister  and  fier 
husband,  by  which  they  intended  to  convey  their  mother  the  land  allotted 
to  her,  was  made  to  her  and  her  husband  jointly,  and  that  from  P.  H. 
Bates,  his  mother  and  her  husband,  whereby  they  intended  to  convey  Rosa- 
mond Craft  her  third  of  the  land,  was  made  to  her  and  her  husband  jointly. 
The  mistake  in  each  of  the  deeds  mentioned  was  not  disclosed  to  any  of  the- 
parties  by  the  draftsman,  if  he  knew  it,  and  they  being  illiterate  and  un- 
familiar with  the  writing  and  making  of  deeds,  did  not  at  the  time  discover- 
It. 

Soon  after  the  execution  of  the  deeds  Holbrook  and  Craft,  desiring  to 
secure  an  indebtedness  of  $1,000  to  James  H.  Frazier,  for  which  they  gave- 
him  their  joint  note,  together  executed  to  him  a  mortgage  upon  certain  per- 
sonal property  owned  by  them,  and  also  upon  the  lands  allotted  to  their- 
wives,  respectively,  in  the  division  made  between  them  and  P.  H.  Bates,  but. 
neither  of  their  wives  ever  signed  or  joined  in  the  mortgage.  Not  long  after 
the  execution  of  the  mortgage  from  Holbrook  and  Craft  to  Frazier,  Rosa- 
mond Craft  and  N.  R.  Craft,  her  husband,  sold  and  conveyed  her  part  of 
the  lan'd  received  in  the  division  to  her  brother,  P.  H.  Bates,  for  1700,  which 
he  then,  or  soon  thereafter,  paid  in  full.  After  the  execution  of  the  mort- 
gage in  question,  and  within  five  years  next  succeeding  the  date  of  the  deed, 
made  to  her  and  her  husband  by  her  son  and  daughter,  Mrs.  I.  V.  Holbrook. 

vol.  27—37 
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brought  Bult  in  the  lower  court  afeaiDst  her  buebaDdi  W.  T.  Holbrook,  and 
-James  H.  Frazier,  and  in  her  petition  set  forth  the  mistake  in  the  deed  to 
hernelf  and  husband  from  her  son  and  daughter  and  the  latter's  hus- 
band, alleging  her  ignorance  of  the  mistake  at  the  time  of  the  execution  of 
the  deed,  its  subsequent  discoTery  by  her,  and  asking  the  reformation  of 
the  deed  by  the  striking  of  her  husband's  name  therefrom  as  a  grantee.  It 
^as  also  averred  ip  the  petition  that  Frazier,  the  appellee,  had  a  pretended 
4ien  of  some  sort  upon  the  land,  which  waE  declared  to  be  invalid. 

The  petition  contained  the  further  averment  that  at  the  time  of  the  execu- 
tion of  the  mortgage  from  W.  T.  HolbrooJE  and  N.  R.  Craft  to  the  appellee, 
Frazier,  she  and  her  husband  were  bona  fide  housekeepers  with  a  family, 
and  were  then  residing  upon  the  land,  and  entitled  to  the  whole  thereof  ae 
a  homestead,  and  that  as  she  did  not  unite  in  the  mortgage  with  her  hus- 
band, that  instrument  did  not  convey  the  homestead  right  of  herself  or  hus- 
band in  the  land.  Appellee,  in  the  answer  filed  by  him,  denied  the  mistake 
In  the  deed  in  question ;  averred  that  W.  T.  Holbro^k  was  the  owner  of  an 
undivided  half  of  the  land;  that  his  mortgage  lien  was  good  as  to  that  half, 
and  that  he  accepted  the  mortgage  in  good  faith  and  without  notice  of  the 
mistake,  if  any,  in  the  deed,  or  that  W.  T.  Holbrook  was  not  in  fact  the 
owner  of  one-half  of  the  land,  if  such  was  the  case.  The  answer  was  made 
a  counterclaim  and  cross  petition  against  W.  T.  Holbrook  and  N.  B.  Craft, 
and  Judgment  was  asked  against  them  for  his  debt  and  the  enforcement  of 
the  mortgage  Hen.  The  aflQrmat^e  matter  of  the  answer  was  denied  by 
reply. 

After  the  institution  of  the  action  by  his  mother,  P.  H.  Bates  also  brought 
suit  against  appellee,  setting  up  the  purchase  and  conveyance  to  him  from 
Kosamoi\d  Craft  ami  her  husband  of  the  laud  she  received  in  the  division  of 
the  lands  derived  by  himself  and  mother  from  W.  H.  Berry.  His  petition 
also 'set  forth  the  mistake  in  the  deed  from  himself  and  mother  to  Mrs. 
Craft;  averred  that  her  husband  owned  no  part  of  the  land,  and  that  at  the 
time  of  the  execution  of  the  mortgage  to  appellee  by  Craft  and  Holbrook  the 
land  of  Mrs.  Craft  was  occupied  by  her  and  her  husband  as  a  homestead; 
that  they  were  then  bona  flde  housekeepers  with  a  family,  and  that  as  she 
did  not  unite  with  her  husband  in  the  moitgage  it  did  not  divest  either  of 
tbeni  of  their  homestead  in  the  land,  and  that  by  his  purchase  of  the  land 
of  his  sister,  and  under  the  deed  of  herself  and  her  husband  to  him,  he 
became  the  owner  of  the  land  and  homestead  free  from  the  alleged  mort- 
gage lien  of  the  appellee,  Frazier. 

The  answer  of  appellee  to  the  petition  of  P.  H.  Bates  contained  in  sub- 
stance the  same  denials  and  averments  found  in  his  answer  to  the  petition 
of  appellee,  I.  Y.  Holbrook,  and  asked  the  same  relief,  and  its  afHrmative 
allegations  were  denied  by  reply.  The  two  actions  were  consolidated  by 
order  of  the  lower  court  and  heard  together,  with  the  result  that  appellee's 
lien  upon  one-half  each  of  both  parcels  of  land  embraced  in  the  mortgage 
was  adjudged  superior  to  the  titles  attempted  to  be  asserted  by  the  appel- 
lants, I.  Y.  Holbrook  and  P.  H.  Bates.  Appellants  were,  however,  given  a 
fixed  time  to  pay  and  discharge  appellee's  debt  and  lien,  but  upon  their 
failure  te  do  so  within  the  specified  time  the  lands  were  ordered  to  be  sold 
lo  satisfaction  of  appellee's  lien  debt  and  costs.    Appellants  contend  thai 
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the  judgment  of  the  lower  court  was  unauthorized  and  altogether  errone- 
OU8,  and  we  fully  concur  In  that  conclusion. 

The  proof  shows  conclusively  that  there  was  a  mistake  in  the  deed  made 
appellant,  I.  Y.  Holbrook  by  P.  H.  Bates,  Rosamond  Graft  and  N.  R. 
Craft,  and  also  in  the  deed  to  Rosamond  Craft  fiom  I.  Y.  Holbrook,  W.  T. 
Holbrook  and  P.  H.  Bates.  The  husbands  of  these  women  had  no  interest 
whatever  in  the  lands  allotted  to  their  wives,  respectively,  in  the  division 
made  between  them  and  P.  H.  Bates,  and  it  was  not  intended  by  any  of  the 
parties  that  the  deeds  should  embrace  their  names  as  grantees  respectively. 
It  is  also  patent  that  when  the  mistake  was  discovered  by  appellants  each 
«f  them  brought  suit  at  once,  and  within  five  years  of  the  time  the  mistake 
was  made,  to  have  it  corrected.  Furthermore,  it  appears  from  the  evidence 
that  appellee  knew  of  the  mistake  in  the  deeds  mentioned  at  the  time  of  the 
execution  of  the  mortgage,  or  was  then  put  in  possession  of  facts  that  in* 
formed  him  that  neither  Holbrook  nor  Craft  owned  any  interest  in  eithei 
parcel  of  the  land  upon  which  he  took  the  mortgage.  N.  R.  Craft's  dex)osi- 
tion  contains  the  statement.  In  substance,  that  he  told  appellee  when  he 
•agreed  to  give  him  the  mortgage  that  the  lands  belonged  to  his  and  Hol- 
brookes wives.  This  was  tantamount  to  informing  him  that  there  wai 
•error  or  mistake  in  each  of  the  deeds.  Appellee  did  not  deny  or  attempt  to 
•contradict  Craft  in  this  statement.  Indeed  he  introduced  no  proof,  not* 
withstanding  the  burden  was  upon  him  to  sustain  the  aveimeut  of  his  an- 
swer, that  he  accepted  the  mortgage  in  good  faith,  and  without  notice  that 
Mrs.  Holbrook  and  Mrs.  Craft  were  in  fact  the  exclusive  owners  respectively 
of  the  lands.  This  view  of  the  case  ought  to  have  defeated  the  appellees' 
lien. 

Upon  yet  another  ground  he  was  not  entitled  to  recover.  It  is  conceded 
Rosamond  Craft  and  the  appellant,  I.  Y.  Holbrook,  did  not  unite  with  their 
husbands  in  the  mort>gage  to  appellee.  "If  a  debtor  executes  a  mortgage 
upon  his  homestead  in  which  hie^ife  does  not  join,  no  lien  is  created  on  it. 
The  creditor  acquires  no  right  in  it  by  virtue  of  the  mortgage."  (Monroe, 
Ac.  V.  Price,  36  Ky.  Law  Rep.,  250;  Lear  v.  Totten,  &c.,  14  Bush,  101;  Tong 
Ac.  V.  Eifort,  &o.,  80  Ky.,  152;  Wing  v.  Hayden,  10  .Bush,  276.)  So  if  the 
lands  in  controversy  had  been  owned  by  W.  T.  Holbrook  and  N.  R.  Craft, 
respectively,  instead  of  their  wives,  as  they  were  occupied  by  them  as  home- 
steads at  the  time  of  the  creation  of  appellees'  debt,  and  neither  parcel  was, 
according  toihe  evidence,  worth  as  much  as  11,000,  appellee  secured  no  lien 
thereon  by  virtue  of  his  mortgage. 

The  answers  of  appellee  in  the  consolidated  causes,  by  falling  to  deny  the 
averments  of  the  petitions,  that  the  appellant,  I.  Y.  Holbrook,  and  Rosa- 
mond Craft,  and  their  husbands,  were  bona  fide  housekeepers  with  families, 
and  that  each  was  residing  upon  and  occupying  the  parcel  of  land  allotted 
her  in  the  division  of  the  Berry  lands  at  the  time  appellee's  debt  was  created 
4ind  his  mortgage  executed,  amounted  to  an  admission  of  the  facts  alleged. 

We  see  no  valid  ground  for  sustaining  the  decree  of  the  lower  court. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded,  with  dlrectione 
to  the  lower  court  to  dismiss  appellee's  counterclaim  and  cross  action,  and 
to  reform  the  deeds  described  in  the  petition  by  striking  from  the  one  the 
name  of  W.  T.  Holbrook  and  from  the  other  that  of  N.  R.  Craft,  as  grantee. 
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WITTEN.  BY,  &c.  v.  BELL  &  COGGESHALL  CO. 

(Filed  March  21,  1905— Not  to  be  reported. ) 

Mastei  and  servant— Injury— Negligence— Peremptory  Instructions— In  aiP 
action  by  a  servant  against  his  master  for  an  injury  by  falling  on  a  ciicular 
saw,  where  it  is  shown  by  tht<  evidence  that  the  injury  was  caused  either  by 
the  servant  falling  on  some  loose  scraps  which  he  had  negligently  thrown 
on  the  floor,  nor  by  st^inding  in  the  scrap  box  where  he  had  no  business  to 
be,  and  no  act  of  negligence  is  shown  by  the  master,  a  peremptory  instruo*- 
tion  to  find  for  the  defendant  was  prober. 

B.  H.  Young  and  M.  W.  Hips  ^or  appellants. 

Barker  &  Woods  for  appellt-e. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Seoondi 
Division. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  Instituted  by  the  appellant,  a  boy  sixteen  years  of  age^ 
and  his  next  friend  to  recover  of  appellee  damages  for  the  loss  of  the  fluKera 
of  his  right  hand  from  contact  with  a  rip  saw i which  was  being  operated  by 
one  of  appellee's  sei'vants  at  its  place  of  business  In  the  city  of  Louisville. 

Upon  the  conclusion  of  all  the  evidence  heard  upon  the  trial  the  lower- 
oourt  peremptorily  instructed  the  jury  to  find  for  appellee,  which  they  did. 

A  new  trial  was  refused  appellant,  und  by  this  appeal  he  seeks  a  reversal 
of  the  judgment.     It  is  insisted  fur  appellant  that   the  trial  court  erred  liv 
granting   the  peremptory  Instruction.    The  appellant  was  employed  by  ap- 
pellee as  an  off  bearer  of  a  saw.    While  at  work  in  this  capacity  he  fell  toward 
the  saw  which  one  Crawford,  another  employe  of  appellant  was  at  the  time- 
operating,  and  his  hand  coming  In  contact  with  the  saw  caused  the  loss  of 
the  fingers.     It  appears  from  the  evidence  that  the  saw,  which  Is  about  a  foo^ 
in  diameter  and  of  circular  form,  Is  operated  upon  a   table.    The  sawyer 
stood  on  one  side  of  the  table  and  did  his  work  by  pushing  the  timber  for- 
sawing  along  the  surface  of  the  table  until  it  CJime  in  contact  with  the  saw, 
and  thereby  enabled  it  to  do  its  work  of  cutting  plank  into  tmall  pieces  for 
the  manufacture  of  boxed.     It  seems  to  have  been  the  duty  of  the  off  bearer 
to  stand  on  the  opposite  side  of  the  table  from  the  sawyer  and  take  the  small 
pieces  of  plank,  when   cut  into  proper  size,  and  stack  them  in  piles,  and  to 
place   the  useless   scraps  in  a  box  placed  on   the  floor  near   the  same  table. 
Appellant  contends  that  when  hurt  he  was  moving  the  scrap  tmx  away, 
while  appellee  contends  that  at  the  time  he  was  hurt  appellant  was  standing^ 
In  the  scrap  box  and  not  at  work.    Appellant  also  claims  that  he  had  beea 
told  to  assist  in  removing  the  scrap  box,  and  in  doing  so  his  feet  caught  on 
pieces  of  plank  he  had  thrown  on  the   floor,  causing  him  to  fall,  in  doing 
which  his  hand  struck  the  saw,  which  was  in  motion,  thereby  producing  hl» 
Injuries. 

No  issue  is  made  by  the  pleadings  or  proof  as  to  the  character  of  appellant'^ 
duties.  The  cause  of  action  stated  in  the  petition  is  by  reason  of  some  act 
of  negligence  on  the  part  of  appellee's  agents  and  servants  not  stated,  he 
was  caused  to  fall  against  the  saw  while  in  motion  which  caused  the  injuxy. 
The  fact  that  the  saw  was  in  motion  Is  not  alleged  as  a  negligent  aot.  In 
other  words,  under  the  allegations  of  |the  petition  the  proximate  cauae  oC 
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"^he  f^ooKlent  was  the  thlDg  wblob  threw  him,  or  caused  his  fall,  against  the 
ssaw.  No  issue  was  made  hy  the  pleadings  as  to  whether  or  not  there  was 
negligence  in  running  the  saw.  Looking  to  the  evidence,  we  find  that  of 
-appellant  shows  his  fall  to  have  been  caused  by  his  stumbling  oyer  the 
pieces  of  plank  or  wood  on  the  floor  which  be,  by  his  own  confession,  placed 
tbere  without  direction  from  any  one.  According  to  his  own  testimony, 
therefore,  bis  own  negligence  was  the  real  or  proximate  cause  of  the  acci- 
•dent.  Upon  the  other  band  the  testimony  in  behalf  of  appellee  conduced  to 
YproTe  that  wben  appellant  fell  he  was  standing  in  the  scrap  box,  where  he 
had  no  right  to  be,  and  that  he  was  merely  idling  and  performing  no  duty 
^whateyer. 

It  is  conceded  that  they  were  not  sawing  when  the  accident  occurred  be- 

-cause  the  sawyer  was  waiting  for  his  help  to  bring  him  more  lumber.   Dur- 

ilng  the  waiting  of  a  few  minutes  the  saw  was  left  running.    The  fact  that 

^the  saw  on  previous  similar  occasions  had  sometimes  been  stopped  did  not 

^amount  to  proof  that  it  was  an  act  of  negligence  for  the  sawyer  to  continue 

running  It  on  the  occasion  in  question.    The  proof  failed  to  show  that  ap- 

jjtellant  was  seen  by  the  sawyer  when  he  fell,  or  that  the  exereise  of  ordinary 

care  on  theTiart  of  the  latter  could  have  prevented  the  accident.    Nor  was 

ithere  any  allegation  of  proof  to  the  efleot  that  the  continued  running  of  the 

!«aw  under  the  circumstances  was  negligence.    We  are  of  opinion  that  there 

was  no  proof  of  negligence  upon  the  part  of  appellee,  but  that,  according  to 

'the  evidence,  appellant's  injuries  were  caused  soleiy  by  his  own  negligence. 

As  said  in  L.  &  N.  R.  R.  Co.  v.  McGary's  Adm*r,  80  Ey.  Law  Bep.,  001: 
""The  burden  was  upon  the  plaintiff  to  show  the  negligence  averred.  In- 
stead of  showing  facts  from  which  the  negligence  averred  on  the  part  of 
the  company  might  reasonably  be  inferred,  he  has  presented  a  state  of  facta 
from  which  we  may,  with  equal  plaufiibility,  infer  either  negligence  or  rea- 
sonable care  on  the  part  of  the  company.  *  *  *  Having  neglected  to 
-apecify  wherein  the  negligence  consisted  upon  whfch  he  bases  his  claim  for 
reoovery.  be  oan  not,  under  these  pleadings,  recover  by  showing  a  different 
•character  of  negligence.  *  *  *  So  granting  that  the  derailment  of  the 
train,  resulting  in  the  death  of  plaintiff's  intestate,  was  evidence  from 
>whloh  negligence  might  be  presumed,  it  nevertheless  dqes  not  support  the 
averment  in  the  petition  of  negligence  in  permltting-tbe  track  to  remain  in 
^n  unsafe  and  dangerous  condition."  (Thomas  v.  L.  &  N.  B.  R.  Co.,  18 
JSy.  Law  Rep.,  164.) 

We  think  the  granting  of  the  peremptory  instruction  by  the  trial  court 
was  proper.  The  above  conclusion  renders  the  consideration  of  the  question 
•of  compromise  unnecessary. 

Wherefore,  the  judgment  is  alSrmed. 


GERMAN    SECURITY  BANK  v.  COLUMBIA  FINANCE  AND  TRUST 

CO.,  Ac. 

(Filed  March  21,  1005— Not  to  be  reported. ) 

1.  Fraud  or  mistake— Action  for  relief— Pleading— Discovery— Diligence— 
Where  an  action  for  fraud  or  mistake  is  brought  after  five  years  from  the 
jmaking  of  the  mistake  or  the  perpetration  of  the  fraud,  the  plaintiff  must 
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allege  aod  proi^e  that  he  discovered  it  withiD  five  years  before  the  bringtsft 
of  the  suit,  and  must  alle^re  and  prove  facts  showing  that  he  could  not,  by 
reasonable  diligence,  have  discovered  it  sooner. 

2.  Assignee— Duty  and  liability— Ic  is  the  duty  of  an  assignee  before  pay- 
ing out  the  money  of  the  assignor  to  know  that  hie  estate  is  solvent,  or  to 
have  the  fact  judicially  ascertained,  else  he  takes  the  risk*  and  if  he  pay  out 
the  estate  to  some  of  the  creditors,  believing  them  to  be  all,  he  is  still  liable 
to  those  he  negligently  failed  to  pay. 

Gibson,  Marshall  &  Gibson  for  appellant. 

Hehn,  Bruce  &  Helm  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  Columbia  Finance  and  Trust  Co.  and  the  German  Pecnrity  Bank  of 
Louisville  filed  in  the  Jefferson  Circuit  Court  the  following  agreed  case  on 
April  10,  1901.: 

"The  parties  hereto  state  that  the  controversy  between  them,  hereinafter 
Bet  out,  !s  real,  and  these  proceedings  are  entered  upon  h^  good  faith  to  de- 
termine the  rights  of  the  parties.  >^ 

'*l8t.  On  the  80th  day  of  August,  1898,  Samuel  Russell,  at  I»oui8ville.  Ky.. 
executed  and  delivered  to  Clinton  McClarty  his  promissory  notA^f  that  date» 
in  words  and  figures  following:  \ 

*•  *ieOO,  Louisville,  Ky.,  August  ^.  1898. 

"  'Four  months  after  date  I  promise  to  pay  to  the  order  of  ClinV)n  Mc- 
Clarty six  hundred  dollars,  value  received,  with  interest  at  the  ra.e  of  ft 
per  cent  per  annum  from  maturity  until  paid.    Negotiable  and   payable  at 

the  Bank  of  Louisville. 

*'  'SAMUEL  RUSSELJ-.' 

'*dd.  Clinton   McClarty  endorsed   the   note  and  delivered   it  to  James  A. 
Kerr,  who,  before  maturity,  endorsed   and  sold  it  to  the  German  Security 
Bank,  which  for  full  value  discounted  it  in  the  regular  course  of  its  busi- 
ness and  paid  the  proceeds  to  Kerr.     The  note  was  placed  on  the  footing  of 
a  foreign  bill  of  exchange. 

*';<d.  The  note  was  not  paid  nt  maturity  (January  2,  1894).  It  was  legally^ 
protested  and  due  notice  given  the  endorsers. 

*'4th.  On  the  9th  day  of  February,  1894,  the  endorsers,  McClarty  and  Kerr, 
at  the  request  of  Russell,  made  the  foIloYving  agreement  with  the  bank, 
which  was  endorsed  on  a  copy  of  the  note : 

" 'We,  Clinton  McClarty  and  James  A.  Kerr,  endorsers  en  the  original 
note  of  wtiich  the  above  is  a  copy,  and  which  is  held  by  the  German  Senurity^ 
Bank,  under  protest,  hereby  agree  and  bind  ourselves  to  hold  ourselves  re- 
sponsible to  the  holders  of  the  original  note  until  the  2d  day  of  May,  1894» 
provided  the  discount  and  protest  fee,  amounting  to  118.55,  is  prepaid. 

"  'Witness  our  hands  this  9th  day  of  February,  1804. 

"  •CLINTON  MdCLARTY. 
"'JAMES  A.  KERR.' 

''Russell  then  paid  the  discount  and  protest  fee,  and  the  above  agreement 
became  valid  and  binding,  extending  the  time  of  payment  as  provided. 
"5th.  On  December  80,  189  i,  Russell  belliving  himself  Insolvent,  made 


GERMAN  8E0.  BANK  V.  COLUMBIA  F.  A  T.  CO.,  ftO.      583 

assignment  for  the  benefit  of  hts  creditors  to  the  Columbia  Finance  and 
Trust  Co.,  which  accepted  the  assignment,  qualified  as  assignee  at  onoe» 
and  notified  creditors  to  produce  their  claims.  The  bank  being  so  notified* 
promptly  produced  the  note,  properly  proven,  against  Russell's  estate. 

**6th.  On  the  2d  day  of  May,  1804,  the  assignee,  believing  Russell's  es- 
tate to  be  solvent,  but  without  taking  any  steps  to  Judicially  ascertain  the 
fact,  paid  the  bank  the  amount  of  the  note,  which  was  surrendered  to  it, 

*'7th.  After  the  note  was  paid  a  number  of  claims  were  presented  against 
Russell's  estate,  which  were  unknown  to  the  assignee  when  it  paid  the  note. 
The  assignee  proceeded  to  wind  up  the  estate,  reducing  it  to  cash,  and  insti- 
tuting a  regular  settlement  suit  in  equity  in  the  Jefferson  Circuit  Court. 
The  bank  was  not  a. party  to  the  suit;  did  not  appear  to  it  in  any  way,  and 
had  no  notice  of  it.  The  assignee  did  not  reduce  the  estate  to  cash  until 
about  February,  1800.  The  settlement  suit  was  referred  to  the  coinmissiouer, 
and  his  report,  filed  June  20,  1800,  showed  the  estate  to  be  insolvent,  and 
that  in  order  to  equalize  the  various  creditors  it  was  necessary  that  certain 
creditors  who  had  been  paid  In  full  should  refund.  It  was  reported,  and 
was  true,  that  the  amount  paid  to  the  bank  was  9404.80  in  excess  of  what 
would  have  been  its  proper  share  of  Russell's  estate  on  final  settlement. 
Some  of  the  claims  presented  were  controvei ted,  and  their  validity  was  npt 
determined  until  the  report  was  conflnned,  which,  on  account  of  the  sum- 
mer vacation  intervening,  was  not  done  until  October,  1800,  and  shortly 
afterward  the  assignee  for  the  first  time  notified  the  bank  that  it  had  heen 
overpaid,  and  demanded  that  it  refund  the  excess  paid  to  it. 

**8th.  The  bank  claims  that  Russell  and  Kerr  were  solvent,  of  good  credit, 
and  that  it  could  have  easily  collected  the  note  from  them.  The  assignee 
denies  this.  If  the  court  considers  the  question  of  their  solvency  material, 
both  parties  may  take  proof.  McGlarty  hae  since  died,  and  his  estate  is  in- 
solvent.   Kerr  is  now  insolvent. 

"Pth.  The  bank  is  a-  regularly  incorporated  bank,  organized  and  doin^ 
business  as  such  in  Louisville  for  more  than  twenty  years. 

'*The  nsfiignee  contends  that  it  paid  the  note  by  mistake,  believing  Rus- 
sell's estate  to  be  solvent,  and  has  the  right  to  reclaim  the  excess  so  paid  by 
mistake.  ** 

•  ''The  bank  claims  that  the  pnynient  having  been  voluntarily  made  to  it, 
it  ought  not  now  be  required  to  pay  back  any  part  of  the  sum  paid  to  it, 
because  to  require  it  to  do  so  would  work  a  great  hardship  on  the  bank.'' 

No  proof  being  taken  on  the  question  of  the  solvency  of  McClarty  or  Kerr, 
and  the  case  being  submitted,  the  circuit  court  entered  judgment  in  favor 
of  the  trust  company,  and  the  bank  appeals. 

We  think  it  evident  upon  the  face  of  the  paper  that  the  words  "Russell 
and  Kerr,"  in  clause  8,  are  a  clerical  misprision  for  * 'McClarty  and  Kerr," 
for  it  is  conceded  that  Russell  was  insolvent,  and  McClarty  is  named  as 
having  died  insolvent  in  the  concluding  part  of  the  clause.  The  money  was 
paid  to  the  trust  company  by  the  bank  on  May  2,  18^4;  no  notice  was  given 
of  the  mistake  until  after  October,  1800,  and  the  suit  was  not  filed  until 
April  10,  1001.  The  money  was  paid  to  the  bank  under  the  belief  that  Rus- 
sell's estate  was  solvent,  which  turned  out  to  be  a  mistake,  but  no  notice 
was  given   the  bank  of  the  mistake  within  five  years,  and  no  action  was 
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brought  against  It  by  the  trust  coinpanj  until  the  lapse  of  nearly  eight  years 
after  the  money  was  paid.  By  section  9616,  Kentucky  Statutes,  an  action  for 
relief  on  the  ground  of  fraud  or  mistake  must  be  commenoed  within  five 
years  next  after  the  oause  of  action  accrues,  and  by  section  2610  the  cause  of 
action  shall  not  be  deemed  to  have  accrued  until  the  discovery  of  the  fraud 
or  mistake,  but  no  such  action  shall  be  brought  ten  years  after  the  time  of 
making  the  contract  or  the  perpetration  of  the  fraud.  The  action  here  was 
brought  within  ten  years  after  the  payment  of  money  by  mistake  and  was 
not,  therefore,  barred  by  limitation,  unless  the  five  years'  statute  applies. 
In  oonstxuing  the  statute  this  court  has  held  that  it  runs  from  the  time  the 
mistake  by  ordinary  diligence  should  have  been  discovered.  (Dye  v.  Hol- 
land, 4  Bush,  086;  Qreen  v.  Salmon,  88  Ky.  Law  Bep.,  617.  )**  It  has  also 
been  held  that  if  the  action  is  brought  after  five  years  from  the  making  of 
the  mistake  or  the  perpetration  of  the  fraud  the  plaintiff  must  allege  and 
prove  that  he  discovered  it  within  five  years  before  the  bringing  of  the  suit, 
and  must  allege  and  prove  facts  showing  that  he  could  not  by  reasonable  . 
diligence  have  discovered  it  sooner.  (Cotton  v.  Brown.  9  Kj.  Law  Bep., 
116;  Woods  V.  James,  87  Ky.,  611;  Cavanaugh  v.  Britt.  90  Ky.,  278.) 

The  general  rule  is  that  where  money  is  paid  by  mistake,  although  there 
was  negligence  on  the  part  of  the  person  making  the  payment,  It  may  be 
recovered  back  for  the  reason  that  otherwise  the  person  reoeiving  the  money 
would  be  enriched  at  the  expense  of  the  other.  But  this  rule  is  subject  to 
the,  exoeption  that  the  payment  can  not  be  recalled  when  the  position  of  the 
person  to  whom  the  payment  was  made  has  been  changed  to  his  prejudice 
toward  his  debtor  in  consequence  of  the  payment:  and  in  such  a  case  the 
person  making  the  payment  and  not  the  person  receiving  it,  without  fault, 
must  bear  the  loss.  (First  National  Bank  of  Chattanooga  v.  Behan,  91  Ky., 
660;  20  Am.  &  Eng.  Ency.  of  Law,  820.  and  cases  cited.) 

The  bank  insists  that  the  claim  is  barred  by  limitation,  and  that  as  it  has 
lost  its  remedy  against  the  endorsers  of  the  note,  who  were  released  after 
five  years  by  limitation,  it  is  qot  iiable  to  the  trust  company  for  the  money, 
for  the  reason  that  thus  a  loss  will  be  thrown  upon  it,  which  was  due  pri- 
marily to  the  negligence  of  ,the  trust  company.  The  trust  company  Insists 
that  it  could  not,  by  reasonable  diligence,  have  discovered  the  insolvency  of 
Busseirs  estate  sooner,  and  that  the  bank  has  suffered  no  loss  as  McClaUy 
has  since  died  insolvent  and  Kerr  is  now  insolvent.  No  proof  having  been 
taken  as  to  the  i^solvenoy  of  McClarty  and  Kerr  at  the  time  the  money  was 
paid,  the  case  must  be  determined  on  the  presumptions  of  law  arising  on 
the  facts  agreed. 

The  assignment  which  was  made  by  Russell  to  the  trust  company  apprised 
it  that  he  was  insolvent.  It  accepted  the  trust,  and  can  not  escape  liability 
to  a  creditor  claiming  under  the  deed  by  paying  out  the  money  on  other 
debts  of  the  assignor,  although  it  did  so  believing  the  estate  was  solvent. 
It  was  its  duty,  before  paying  out  the  money,  to  know  that  the  estate  was 
solvent,  or  to  have  the  facts  judicially  ascertained,  else  it  took  the  risk. 
The  bank  was  not  n>quired  to  know  whether  BuBsell's  estate  was  solvent  or 
Insolvent,  and  had  the  right  to  rely  on  the  trust  company  as  to  the  condition 
of  the  estate.  When  the  trust  company  paid  it  the  full  amount  of  its  claim 
it  was  not,  therefore,  in  fault  in  receiving  the  money,  or  responsible  In  any 
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^ay  for  the  mistake  of  the  trust  company,  which  was  due  to  its  own  negli- 
gence. While  the  bank  should  not  be  enriched  at  the  expense  of  the  trust 
<:ompany  without  consideration,  it  should  not  be  placed  in  a  worse  position 
by  reason  of  the  negligence  of  the  trust  company.  Here  it  is  apparent  that 
a  loss  must  fall  either  upon  the  bank  or  the  trust  company,  and  he  whose 
negligence  caused  the  loss  ought  to  bear  it,  rather  than  he  who  is  innocent. 
It  is  not  presumed  that  McClarty  or  Kerr  were  InsolTent  at  the  time  the 
bank  discounted  the  note,  for  banks  do  not  usually  buy  paper  of  insolvent 
parties,  and  in  the  absence  of  proof  It  must  be  presumed  that  the  bank  did 
business  as  such  business  is  usually  done.  The  fact  that  McClarty  after- 
wards died  Insolvent  is  not  eyldence,  therefore,  that  be  was  Insolvent  at  the 
time  the  money  waa  paid,  and^ttie  fact  •  that<K«y;r  is  now  Inaolirept  is  not 
eridenoe  that  he  was  insolvent  at  that  time,  or  that  a  judgment  against 
him  will  always  be  valueless.  It  is  true  that  McClarty  and  Russell  might 
not  have  pleaded  limitation,  but  the  bank's  legal  right  of  action  was  gone 
after  five  years,  and  the  loss  of  the  right  of  attlon  Is  a  substantial  prejudice 
to  It,  and  it  can  not,  theiefore,  now  be  plaoed  in  statu  quo.  It  does  not 
appear  from  the  facts  stated  that  the  Insolvency  of  Busaell's  estate  might 
not  have  been  known  to  the  trust  oompany  by  ordinary  diligence  before  it 
paid  the  note.  Certainly  it  must  be  regarded  as  chargeable  with  notice  of 
that  fact  from  the  time  the  claims  were  presented  against  the  estate  which 
were  unknown  to  it  when  it  paid  the  note,  or  from  the  time  that  it  brought 
Its  suit  for  a  settlement  of  the  estate;  and  it  does  not  appear  from  the  agreed 
facts  that  this  was  within  five  years  before  the  suit  was  filed.  If  it  had 
made  the  bank  a  party  to  that  suit,  and  thus  apprised  it  of  the  situation,  it 
might  even  then  have  protected  itself  from  loss,  but  this  was  not  done.  We, 
therefore,  oonolude  that  the  loss  here  should  be  borne  by  the  party  whose 
negligence  caused  it,  and  not  by  the  bank. 
Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indicated. 


AYER  &  LORD  TIE  CO.  v.  COMMONWEALTH,   BT,  &c. 

(Filed  March  88,  1905--Not  to  be  reported.) 
Campbell  A  Campbell  for  appellants. 
Taylor  A  Lucas  for  appellee. 
Appeal  from  McCracken  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  case  was  before  the  court  by  a  former  appeal.  The  question  involved 
on  this  appeal  was  decided  on  the  former  one.  (Commonwealth,  By,  &o.  v. 
Ayer  &  Lord  Tie  Co.,  26  Ky.  Law  Rep.,  9061.)  Whether  the  conclusions  of 
the  court  were  correct  or  not,  the  opinion  Is  the  law  of  this  case.  There- 
fore, it  Is  unnecessary  to  further  discuss  the  question  involved. 

The  judgment  is  affirmed. 
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WATERS  V.  CLINE,  &c. 

(T'iled  March  23,  1905— Not  to  be  reported.) 

H.  W.  Boot  and  Geo.  H.  Ahlering  for  appellant. 

Lawrence  Maxwell,  Jr.,  J.  C.  Wright,  L.  J.  Crawford,  B.  A.  Wright  and 
Joseph  T.  Graydon  for  nppf llees. 

Appeal  from  Campbell  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  extended  opinion : 

The  evidence  introduced  by  appellees  tending  to  show  that  wages  were 
paid  appellant  during  the  time  she  remained  at  the  home  of  John  Cline  was 
properly  admitted.  This  fact,  if  true,  was  !i  circumstance  tending  to  show 
that  the  contract  relied  on  by  appellant  was  not  made.  The  case  was  prop- 
erly EHt  for  a  jury  trial  under  section  12  of  the  Code  of  Practice.  The  ex- 
oeptions  to  questions  28,  2«,  35,  86,  87,  88,  47,  48,  61.  69  and  67  should  have 
been  overruled.  (Hunter,  Adm'r  v.  Marsh,  2  Ky.  Law  Rep.,  241.)  The 
answer  of  the  witness  in  connection  with  the  questions  show  that  the  wit- 
ness was  not  in  fact  led  by  the  questions. 

The  opinion  is  extended  as  above  indicated. 


BARRETT,  &c.  v.  MUTUAL  LIFE  INSURANCE  CO.,  OF  NEW  YORK. 

(Filed  March  22,  1905— Not  to  be  reported. ) 

1.  Life  Insurance— Contract— Three  full  premiums— Subsequent  default- 
Paid-up  policy— Action— Limitation — In  an  action  for  a  paid-up  policy  by 
the  husband  and  wife  on  a  policy  issued  December  16.  1889,  on  the  life  6f 
the  husband,  payable  to  his  wife  at  his  death,  in  consideration  of  an  annual 
premium  of  1189  for  twenty  years,  which  contained  this  clause:  *'A(ter 
three  full  annual  payments  have  been  paid  upon  this  policy  the  company 
will,  upon  legal  surr^^nder  thereof  or  within  six  months  thereafter,  issue  a 
nonparticipnting  policy  for  pnld-up  Insurance;  *  *  *  when  the  husband 
paid  four  annual  premiums,  but  failed  to  pay  thp  fifth,  due  December  16, 
1893,  but  did  not  demand  a  paid-up  policy  until  December  7,  1894,  to  which 
the  compaiiv  responded  that  the  policy  had  lapsed,  and  as  an  application  for 
a  paid-up  policy  was  not  made  within  six  months,  the  policy  became  for- 
feited according  to  its  printed  terms,  and  was  of  no  value."  Held- That 
though  the  action  was  not  brought  until  eight  years  after  the  defanlt 
occurred,  the  demand  having  been  made  within  five  years iifter  such  default, 
the  action  for  the  issuance  of  the  paid-up  policy  may  be  brought  on  the 
written  contract  at  any  time  within  fifteen  years  after  the  cause  of  action 
acciued. 

2.  Surrender  of  policy— In  an  action  for  a  paid-up  policy,  where  there  was 
no  demand  by  the  company  for  a  surrender  of  the  policy,  and  there  being  a 
demand  for  a  paid-up  policy  which  was  refused  on  the  ground  that  the  pol- 
icy was  no  longer  in  force,  it  was  not  incumbent  on  the  policy  holder  to 
tender  the  policy  to  the  company  before  suit. 

M.  C.  &.  G.  D.  Givens  and  Locket t  &  Lockett  for  appellants. 

Edward  L.  Short.  Teaman  Ss  Yeaman  and  Grubbs  &  Grubbs  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 


BABBETT,  ftO.  Y.  MUT.  LIFE  INS.  00.,  OF  NEW  YOBK.  58? 

On  December  16,  1889,  the  Mutual  Life  iDSurauce  .Co.,  of  New  York, 
iMued  a  policy  of  Insurance  upon  the  life  of  Thomas  T.  Barrett  for  the  sunv 
of  15,000,  iMyable  to  hia  wife,  Clara  P.  Barrett,  at  his  death.  In  considera- 
tion of  an  annual  premium  of  $189,  to  be  paid  on  December  16  of  each  year- 
for  twenty  years.  Barrett  paid  four  annua)  premiums,  but  failed  to  pay 
the  annual  premium  due  December  16,  1808.  The  policy  contained  thiS: 
clause:  *' After  three  full  annual  premiums  haTe  been  paid  upon  this  policy 
the  company  will,  upon  the  legal  surrender  thereof  before  default  in  pay- 
ment of  any  piremlum,  or  within  -six  months  thereaftei,  issue  a  nonpartici- 
potinff  policy  foi  paid-up  insuranoe,  payable  as  herein  provided,  for  the. 
proportion  of  the  amount  of  this  policy  which  the  number  of  full  years'  pre-, 
minms  paid  bears  to  the  total  number  required,  but  said  paid  up  policy- 
shall  not  provide  for  any  return  of  premiums.*' 

Barrett  did  not  demand  a  paid-up  policy  within  six  months  after  he  failed 
to  pay  the  premium  in  Decenftxir,  1893,  but  on  December  7,  1894,  he  wrote* 
to  the  company  demanding  a  paid  up  policy.  The  correspondence  of  the^ 
company  for  that  period  has  not  been  preserved  and,  therefore,  Barrett's, 
letter  is  not  produced,  but  his  testimony  on  this  subject  is  confirmed  by  tbe^ 
letter  which  be  received  from  the  company  in  answer  to  his  letter,  which,, 
among  other  things,  contains  the  following:  *'Your  letter  of  the  7th  inet.  iS; 
received.  Accortling  to  my  books,  I  find  that  policy  No.  883,796  was  iBsue<^ 
on  your  life  Dpcember  16.  1809,  for  $5,000,  and  the  annual  premiums, 
amounting  to  $189.85  each,  were  paid  for  four  years  up  to  December  16,  1898^ 
The  policy  lapsed  for  nonpayment  of  the  premium  due  at  that  time,  and  as 
application  for  a  paid-up  policy  was  not  made  within  six  months,  the  policy 
became  forfeited  according  to  its  printed  terms,  and  has  no  value  at  the 
present  time." 

This  action  was  filed  by  Barrett  an 3  wife  on  December  S3,  1901,  to  compel 
the  company  to  issue  to  him  a  paid-up  policy.  The  comp<)ny  relies  upon 
lluiitiition  because  the  action  was  not  brought  for  eight  yenis  after  the  de- 
fault o.ccurred.  In  Washington  Life  Insurance  Co.  v.  Lyne,  26  ,Ky.  Law- 
Rep..  1070,  the  cases  on  this  subject  are  collected,  and  the  rule  in  deduced 
from  them  that  the  demand  for  a  paid-up  policy  must  be  made  within  five 
years  nfter  the  default  is  made  in  the  payment  of  premiums,  but  that  when« 
the  demand  is  made  in  time,  the  action  to  compel  the  i.«!&iiance  of  the  paid- 
up  policy  may  be  brought  on  thp  written  contract  at  any  time  within  fifteen, 
years  after  the  cause  of  action  accrued.  The  statute  of  limitation  is  not, 
therefore.  uvuilablH  in  the  case  before  us. 

The  defendant  also  relies  up  )n  laches  upon  the  part  of  the  plaintiffs  in  not 
bringing  their  action  sooner,  bat  as  the  action  was  brought  after  about  eight 
years,  or  something  like  seven  years  before  the  statute  would  bar  it,  there  is 
nothing  to  sustain  this  defense.  It  id  further* insisted  that  there  was  no 
surrender  of  the  policy  or  offer  to  surrender  it,  and  that,  therefore,  the 
action  can  not  be  maintained;  but  there  being  a  demand  for  the  paid-up 
policy,  and  that  demand  being  unequivocally  refused  upon  the  ground  that 
the  policy  was  without  value  and  no  longer  In  force,  it  was  not  incumbent 
upon  Barrett  to  go  through  the  idle  form  of  tendering  the  policy  to  the  com- 
pany. The  unconditional  refusal  to  Issue  a  paid  up  policy  for  the  reasons 
stated  In  the  letter  above  quoted  relieved  Barrett  of  the  necessity  of  tender^ 
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iDg  the  polloy  jo^t  as  proofs  of  loss  are  unnecessary  where  there  is  an  nn- 
tsondltlonal  denial  of  liability.  The  New  York  Statutes  relied  on  have  no 
«ztra- territorial  operation.  This  question  was  fully  considered  fn  Wasbtng- 
ton  Life  Insurance  Co.  v.  Glover,  25  Ky.  Law  Rep.,  1827. 

Judgment  reversed  and  cause  remanded  for  a  judgment  and  further  pro- 
ceedings consistent  herewith. 


PRESTON  V.  PRICK. 
(Filed  March  29,  1905— Not  to  be  reported.) 

1.  Election  contest— OflSoers— Failure  to  sign  returns— Offer  to  sign — In 
«n  election  contest  where  the  returns  of  a  precinct  were  signed  only  by  the 
xslerk  of  the  election,  but  on  the  trial  the  other  oflScers  testified  to  their 
accuracy  and  offered  to  sign  them,  this  was  not  sufficient  to  justify  the 
throwing  out  of  the  precinct.  The  officers  should  have  been  allowed  to  sign 
the  returns,  but  the  failure  of  the  court  to  have  this  done  worked  no  sub- 
-stantial  prejudice  to  appellant. 

2.  Voting  on  table— Effect— While  in  some  cases  where  men  were  allo^vied 
to  vote  on  the  table,  signs  were  made  in  some  way,  by  somebod^  on  both 
sides,  to  those  on  the  outside,  indicating  how  such  votes  were  oast,  still  this 
did  not  occur  often,  and  the  ends  of  justice  would  seem  to  be  done  by 
throwing  out  the  vote  oast  on  the  table,  where  the  voter  was  not  sworn,  and 
not  throw  out  the  precinct. 

8.  Voter— Physical  disability— Under  Kentucky  Statutes,  section  1475.  pro* 
viding  that  where  one  is  "so  physically  disabled  as  to  he  unable  to  mark 
bis  ballot  and  shall  so  declare  on  oath.'*  the  judges  of  the  election  must  de- 
xlde  as  to  what  is  ** sufficient  physical  disability**  if  the  voter  is  sworn  and 
states  that  he  is  physically  unable  to  mark  his  ballot,  and  such  vote  must 
be  counted  although  the  judges  may  err  in  their  judgment  as  to  such  dis- 
ability. The  question  must  be  decided  by  them  in  the  exercise  of  their  dis- 
cretion, and  the  voter  is  not  to  be  disfranchised  because  they  make  a  mistake. 

C.  B.  Wheeler  for  appellant. 

Vaughn,  Howes  &  Howes  for  appellee. 

Appeal  frjm  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

At  the  November  election,  1901,  appellant,  Jethro  Preston,  and  appellee, 
J.  M.  Price,  were  candidates  for  county  court  clerk  of  Johnson  oounty.  By 
the  official  count,  as  made  by  the  commissioners  upon  the  returns  of  the 
officers  of  the  election.  Price  received  a  majority  of  twenty  eight  votes,  and 
Preston  filed  bis  petition  contesting  the  election.  Price  filed  answer  to  the 
petition,  and  Preston  filed  a  reply,  but  not  within  the  time  allowed  by  law 
for  that  purpose.  The  circuit  court  struck  the  reply  from  the  files  and  en- 
tered judgment  in  favor  of  Prlca,  on  the  ground  that  the  allegations  of  his 
answer  not  being  controverted,  be  wns  entitled  to  the  office.  On  appeal  to 
this  court  It  was  held  that  the  reply  was  properly  stricken  out,  and  that  the 
affinnative  allegations  of  the  ans^^er  niuRt  be  taken  as  true;  but  it  was  held 
that  notwithstanding  this  the  contestant  might  recover  if  he  proved  the'aver- 
•tn<*ntK  of  his  petition ;  in  other  words,  that  the  certified  majority  for  the 
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oostestee,  together  with  the  aTerments  of  the  answer,  were  not  sufficient  to 
ofleet  the  averments  of  the  petition.    The  judgment  of  the  circuit  court  was. 
reversed,  with  directions  to  tne  circuit  court  to  consider  the  testimony  and 
render  judgment  in  accordance  therewith.     (Preston  v.  Price,  24  Ky.  Law 
Rep.,  1000.)    On   the  return  of  the  case  to  the  circuit  court  it  was  tried  on 
the  merles.     A  recount   of  the   ballots  was  had    by  the  commissioner  ap- 
pointed fur  that  purpose,  who  reported  a  majority  of  twenty  nine  in  favor- 
of  Price  on  the  face  of  the  returns  by  the  election  officers.    The  circuit  court 
reduced   this  to  sixteen   on   account  of  votes  that  were  cast  openly  on  the. 
table  by  the  clerk  making  the  mark  for  the  voter  in  the  presence  of  the . 
other  officers  of  the  election  withcut  the  voter  being  sworn  as  provided  by- 
law.   Judgment  was  again  entered  in  favor  of  Price,  and  Preston  appeals. 
A  great  many  grounds  of  reversal  are  relied  on.     In  Big  Gap  Precinct  the* 
officers  of  the  election  did  not  sign  and  return  a  certificate  on  the  stub  book, 
as  required  by  the  statute,  but  only  the  clerk  of  the  election  signed  the  cer-. 
tificate.    The  officers  of  the  election,  however,  all  testified  to  the  accuracy-- 
of  the  returns,  and  ottered  to  sign  them.    There  Is  no  dispute  as  to  the  fair-, 
ness  of  the  election,  or  the  correctness  of  the  count.    It  was  simply  a  mis- 
take on   the  part  of  the  election  officers  as  to  their  duty  in  making  the. 
certificate.    This  is  not  sufficient  to  justify  the  throwing  out  of  the  pre- 
cinct.   The  officers  should  have  been  allowed  to  sign  the  returns  when  they 
offered  to  do  so,  but  the  failure  of  the  court  to  have  this  done  worked  no. 
substantial   prejudice  to  appellant.    (Bennett  v.   Bichards,   —  Ky.  Law 
Rep.,  — .) 

In  Myrtle  Precinct  it  is  insisted  that  there  were  such  frauds  and  irregu- 
larities as  rendered  the  election  in  that  precinct  void.     The  judges  of  the . 
election  seem  not  to  have  been  well  posted  as  to  their  duties  under   the  stat- 
ute, and  to  have  allowed  certain  voters  to  vote  on  the  table  withmit  being, 
sworn,  on  the   idea  that  they  knew  them   personally,  and  that  it  was  un- 
necessary to  swear   the  voters.     Such  an  error  on   the  part  of  the  judges 
should  not  be  ground  for  throwing  out  the  vote  of  the  entire  precinct. 
There  was  no  dispute  between  the  officers  at  any  time.    They  were  evidently 
trying  to  do  their  duty.    The  election   passed  off  quietly,  and  everybody 
voted  and  while  it  is  true  that  in  some  cases  where  men  voted  on  the  table, 
signs  were  made  in   some  way  by  sotnebody  on   both  sides,  indicating  how 
he  had  voted  to  those  on  the  outside,  still  this,  we  are  persuaded  from   the. 
evidence,  did  not  occur  as  often  as  some  of  the  witnesses  seem  to  think,  and 
the  ends  of  justice  would  seem  to  be  done  by  throwing  out  the  vote  cast  on 
the  table  where  the  voter  was  not  sworn.    We,  therefore,  conclude  that  the 
court  properly  refused  to  throw  out  this  precinct. 

There  were  a  number  of  votes  cast  in  the  election  in  the  several  precincta. 
where  the  voter  was  not  sworn,  and  the  clerk  marked  the  ballot  publicly  oi\ 
the  table.    Price  averred  in  bis  answer  that  thirty-seven  of  these  voted  for- 
Preston,  and  this  not  being  controverted,  must  be  taken  as  true.    We  have 
gone  over  the  record  oarefully,  and  are  satisfied  that  the  finding  of  the  cir- 
cuit judge  Is  as  favorable  to  appellant  on  the  question  of  these  ballots  cast, 
on  the  table  as  the  evidence  warrants.    Section  1476,  Kentucky  Statutes,  sa 
far  as  material,  is  as  follows:  '*Any  eleotor  who  declares  on  oath  that,  by- 
reaflon  of  Inability  to  read  the  English  language,  he  is  unable  to  mark  hist 
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ballot,  may  declare  his  choice  of  candidates  or  party  ticket  to  the  clerk, 
who,  in  the  preseDoe  of  the  judges,  sheriff  and  challengers  and  the  elector, 
shall,  with  his  pencil,  mark  a  dot  in  the  appropriate  place  for  the  cross- 
mark  to  indicate  the  choice  of  the   elector.    The  clerk  shall  then  fold  and 

m 

deliver  the  ballot  to  the  elector,  and  instruct  him  to  retire  to  the  booth  and 
there  mark  his  ballot  by  making  a  cross-mark  either  in  the  squares  show- 
ing dots  or  any  other  square  he  may  desire.  In  all  other  respects  he  shall 
Tote  as  is  required  of  other  electors.  In  case  any  person  applying  to  vote  is 
blind,  and  shall  eo  declare  on  oath,  the  clerk  shall  be  allowed  to  mark  his 
ballot  for  him  in  the  presence  of  the  other  officers  of  election  and  the  chal- 
lengers allowed  by  law;  or,  in  case  any  person  shall  be  so  physically  dis- 
abled as  to  be  unable  to  mark  his  ballot,  and  shall  so  declare  on  oath,  the 
t)lerk  shall  have  the  right  to  mark  his  ballot  a^  in  the  case  of  a  blind  person 
•applying  to  vote." 

The  statute,  it  will  be  observed,  uses  a  very  general  expression,  *'8o 
physically  disabled  as  to  be  unable  to  mark  his  ballot,  and  shall  so  declare 
pn  oath. "  As  to  what  is  sufficient  physical  disability  the  judges  of  the  elec- 
tion must  of  necessity  decide.  The  statute  is  mandatory,  and  if  the  voter  is 
not  sworn  hie  vote  can  not  be  counted,  but  if  he  is  sworn  and  npon  his 
statements  under  oath  the  officer  of  the  election  hold  that  he  is  physically 
unable  to  mark  his  ballot,  then  his  vote  must  be  counted,  although  they 
may  err  in  their  judgment.  The  question  must  be  decided  by  them  In  the 
exercise  of  their  discretion,  and  the  voter  l8  not  to  be  disfranchij^ed  because 
they  make  a  mistake.  It  is  a  substantial  compliance  with  the  statute  if  the 
voter  is  sworn  to  answer  truthfully  such  questions  as  may  be  asked  him, 
and  then  the  judges  interrogate  him  under  oath  as  to  his  disabiity  or  dis- 
'abilities. 

As  to  the  contested  ballots  returned  by  the  commissioner,  and  not  counted 
by  him,  we  fail  to  see  that  any  substantial  erior  was  committed  to  the 
prejudice  of  appellant.  The  ballots  which  he  counted  were  properly 
t^ounted.  There  are  three  ballots  which  he  failed  to  count  for  appellant 
which  we  think  should  have  been  counted,  and  about  the  same  number 
which  should  have  been  counted  for  appellee,  but  this  would  not  affect  the 

result. 

The  answer  put  in  issue  the  allegations  of  the  petition.  We  do  not  deem 
it  necessary  to  extend  this  opinion  by  setting  out  the  pleadings,  but  the 
denials  of  the  answer  were  as  broad  as  the  allegations  of  the  petition.  It 
was  held  on  the  former  appeal  that  the  reply  was  properly  stricken  out. 
That  opinion  is  the  law  of  the  case,  and  the  facts  now  before  the  court  are 
substantially  the  same  as  they  were  then.  When  the  plaintiff  charged  that 
the  vote  had  not  been  correctly  counted  by  the  officers  and  demanded  a  re- 
count, it  was  unnecessary  for  the  defendant  to  make  any  charges  of  errors 
in  the  count;  and  when  the  recount  was  had  the  case  must  be  determined 
either  by  the  original  count  or  the  recount.  A  judgment  can  not  be  made 
up  in  part  from  one  and  part  from  the  other.  The  purpose  of  the  proceed- 
ing is  to  ascertain  who  was  elected,  and  if  the  appellant  was  not  in  fact 
elected  he  can  not  be  adjudged  the  office.  Although  he  failed  to  get  a  ma- 
jority on  the  official  count  or  on  the  recount,  it  is  Insisted  for  hiin  that  he 
flhould  have  the  benefit  of  such  gains  as  he  made  on  the  recount,  and  that 
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Price  should  not  have  the  beDeflt  of  the  gains  which  he  made  In  certain  pre- 
cincts on  the  recount  because  he  did  not  ask  the  recount.  While  this  would 
not  affect  the  result,  as  the  gains  were  small  which  Price  made,  appellant 
<»n  not  be  adjudged  the  office  when  on  no  count  of  the  ballots  he  appears 
to  have  been  elected. 

Qn  the  whole  case  we  are  watisfled  that  Price  was  fairly  elected,  and  the 
circuit  court  properly  adjudged  him  entitled  to  the  ofBce. 

Judgment  afSrmed. 
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l.Tazatlon— -Injunction— Burden  of  proof  —  RetTospeotive  assessment— < 
When  one  comes  into  equity  to  enjoin  the  collection  of  a  tax  which  has  been 
officially  ascertained  to  be  due  by  the  assessor  or  by  the  retrospective  assessor, 
the  burden  of  proof  is^upon  the  plaintiff,  and  to  do  this  he  is  required  to 
allege  and  prove,  if  controverted,  every  fact,  whether  it  be  negative  or 
affirmative,  necessary  to  show  the  invalidity  of  the  tax  assailed. 

2.  Listing  property—Duty  of  taxpayer— Omitted  property— It  is  incumbent 
on  the  taxpayer  in  listing  his  property  for  taxation  to  make,  under  oath, 
a  full  and  fair  disclosure,  by  items,  of  all  his  property  subject  to  taxation, 
and  if  he  does  this  and  the  a-ssessor  places  a  valuation  on  it  that  is  too  low, 
the  city  or  State  is  bound  by  it;  but  if  he  fails  to  do  this,  and  gives  its  val- 
uation in  a  lump  without  being  sworn  and  without  disclosing  the  items,  to 
the  extent  that  the  property  is  thereby  underestimated,  it  is  omitted  prop- 
erty in  the  meaning  of  the  law,  and  the  negligence  of  the  officer  in  nob  re- 
quiring such  disclosure  will  not  avail  the  delinquent  taxpayer. 

8.  Notice— In  an  action  to  enjoin  the  collection  of  a  tax  made  by  an  officer 
who  is  required  to  make  retrospective  assessments,  it  is  not  incumbent  on 
8uch  officer  to  show  that  he  has  given  notice  to  the  taxpayer  of  the  assess- 
ment. As  the  law  presumes  the  officer  did  his  duty,  if  such  notice  waa 
necessary,  it  will  be  presumed  to  have  been  given. 

4.  Validity  of  assessment— City  ordinance— Assuming  that  the  city  or- 
dinance establishing  a  back-tax  collector  is  valid,  there  is  nothing  in  the 
ordinance  which  indicates  that  he  .shall  be  more  than  an  additional  aid  to 
the  regular  assessor,  whose  duty  it  is  to  retrofspectlvely  assess  omitted  prop- 
erty, jufit  as  it  is  made  the  duty  of  the  sheriff  and  auditor's  agent  to  look 
up  and  have  assessed  omitted  property  for  State  taxation. 

5.  The  rule  of  equity— The  rule  is  that  when  one  comes  into  equity  asking 
relief  against  taxation,  it  is  incuml;)ent  on  him  to  show  clearly  that  be  has 
paid,  or  is  willing  to  pay,  all  that  he  justly  owes  toward  the  public  burden; 
he  must  make  a  full,  fair  and  complete  disclosure  of  the  property  he  has,  or 
that  his  ward  has,  subject  to  taxation,  so  that  the  court  may  judge  whether 
be  is  unjustly  taxed;  he  must  come  not  only  with  clean,  but  with  open 
hands. 

J.  R.  &  Q.  D.  Hunt,  Breckinridge  &  Shelby  and  Bronston  &  Allen  for 
appellant. 

Norton  &  Darnell,  Qeo.  S.  Shanklln  and  Geo.  C.  Webb  for  appellees. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 
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This  action  was  instituted  in  the  Fayette  Circuit  Court  for  an  injunctioD 
restraining  the  delinquent  toz  collector  of  the  city  of  Lexington  from  col- 
lecting tax  billg  in  his  bands,  amounting  in  the  aggregate  to  f  13,964. 96» 
against  the  property  of  Clara  D.  Bell,  held  in  trust  by  the  appellant  cor- 
poration. The  origin  of  this  claim  is  in  the  retrospective  assessment  ty  the 
city  assessor  of  a  part  of  the  trust  property  for  the  years  1804,  1896,  1896,  1897 
and  1898.  For  these  years  the  assessor  retrospectively  assessed  the  estate  as 
omitted  property  for  the  following  values:'  For  1894.  t217,162;  for  1895, 
1211,104;  for  1896,  1236.884;  for  1897.  12:^.925.  and  foi  1898,  1214,58:3.  By 
applying  the  tax  rates  for  the  given  years  to  these  various  values  of  omitted 
property  the  aggregate  claim  of  the  city  for  back  taxes,  $18,964.96,  was 
reached.  # 

Appellant  substantially  alleges,  as  grounds  for  equitable  interference  in 
its  behalf,  first,  that  for  the  years  for  which  the  officer  restrospectively 
assessed  the  property  in  question  it  had  given  in  all  of  the  estate  of  its 
cestui  que  trust,  and  the  whole  having  been  once  assessed,  could  not  be  re- 
assessed as  omitted- property:  second,  that  it  was  not  given  notice  of  the 
retrospective  assessment,  and  was  thereby  deprived  of  the  opportunity 
either  to  show  that  the  property  was  not  liable  to  retrospective  assessment 
at  all,  or,  if  so,  the  values  placed  upon  it  by  the  assessor  were  too  high; 
third,  that  by  ordinance  of  the  city  of  Lexington  there  had  been  created  a 
back  tax  assessor,  who  superseded,  in  matters  of  retrospective  assessment, 
the  assessor,  and  the  latter  was  without  authority  to  make  the  assessmentg 
complained  of;  fourth,  that  under  the  statute  regulating  the  matters  the 
delinquent  tax  collector  could  only  sell  the  tax  bills  at  public  auction,  but 
not  pnforce  their  collection  by  levy  or  distraint. 

The  defendants  below,  who  are  now  appellees,  by  their  answer  placed  in 
issue  all  of  the  material  allegations  of  the  petition,  and  then  affirmatively 
allt*ged  the  retrospective  assessments  before  mentioned,  and  the  consequent 
claim  of  the  city  for  back  taxes  evidenced  by  the  tax  bills  in  the  hands  of 
the  officer,  and  prayed  for  the  dismissal  of  the  petition,  and  a  judgment 
over  for  the  amount  of  the  city's  claim.  A  reply  and  rejoinder  were  filed, 
and  the  Issues  made  up  on  the  lines  indicated.  Upon  final  hearing  the 
court  reduced  the  -amount  of  the  assessments  for  each  year  as  follows:  For 
the  year  1894  he  ascertained  the  omitted  trust  property  assessable  for  taxa- 
tion to  be  $138,799;  for  the  year  1896,  $116,176;  fur  the  year  1896,  1186,057;  for 
the  year  1897,  1184,996,  and  for  the  year  1898,  $176,716.  At  the  tax  rates  for 
the  respective  years  there  was  found  to  be  due  the  city,  as  unpaid  taxes, 
the  sum  of  $8,626,  for  which  judgment  was  entered.  This  judgment  appel- 
lant now  seeks  to  reverse. 

The  fiist  question  with  which  we  are  confronted  is,  upon  whom  was  the 
burden  of  proof  in  the  action?  Appellant  urgently  Insists  that  it  was  In- 
cumbent upon  the  city  to  allege  and  prove  every  essential  fact  necessary  to 
make  out  the  validity  of  its  tax  claim.  This  position  is  untenable.  It  is 
true  the  presumption  will  be  indulged  as  an  original  proposition,  that  the 
regular  assessment  for  the  years  in  queution  were  valid,  and  that  the  officers- 
making  them  performed  their  duty ;  but  this  presumption,  when  the  oflBoer 
under  the  authority  of  Jaw  and  his  oath  of  office,  makes  a  retrospectlTe- 
assessment,  will  be  overcome  and  replaced  by  the  new  presumption  that,  in. 
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making  the  retrospective  assessment,  he  also  did  his  duty.    It  was  as  much 
the  duty  of  those  having  the  matter  in  charge  to  make  retrospective  assess- 

• 

ment  of  omitted  property  as  to  make  the  regular  assessment;  and  the  same 
presumption  of  regularity  and  validity  will  attend  the  latter  official  acts  as' 
attended  the  first.  The  burden  of  proof,  therefore,  when  one  comes  into 
equity  to  enjoin  the  collection  of  a  tax  which  has  been  officially  ascertained 
to  be  due,  is  upon  the  plaintiff  to  make  out  his  whole  case,  and  to  do  this 
he  is  required  to  allege  and  prove.  If  controverted,  every  fact,  whether  it  be 
negative  or  affirmative,  necessary  to  show  the  invalidity  of  the  tax  assailed. 

The  very  question  we  have  here  arose  in  Board  of  Councilmen  of  Frankfort 
V.  Mason,  Hoge  &  Co.,  100  Ry.,  48.  Upon  the  point  in  hand  it  was  said:  ''It 
is  Insisted  by  counsel  for  appellee  that  in  this  proceeding  to  enjoin  the  col- 
lection  of  tax  the  burden  is  on  the  city  to  show  that  the  property  on  whichr 
it  is  sought  to  collect  tax  was  omitted  from  the  assessment.  To  sustain* 
this  contention  cases  are  cited  wherein  proceedings  had  been  instituted  to 
compel  the  assessment  of  property  omitted  in  previous  assessments  or  when 
direct  proceedings  were  instituted  to  enforce  the  collection  of  taxes.  In  a 
proceedng  in  the  county  court  to  have  property  assessed  which  it  is  claimed 
was  ojuitted  from  previous  assessments  by  the  authorities  whose  duty  it 
was  to  assess  it,  the  court  very  properly  held  that  in  such  proceeding  the 
burden  was  on  those  complaining  to  show  that  the  taxpayer  owned  property 
subject  to  taxation  which  had  been  omitted  in  assessments.  Likewise  this 
court  has  repeatedly  held  that  in  actions  to  collect  tax  the  plaintiff  must 
show  that  the  law  authorizing  the  levy  and  assessment  has  been  strictly 
complied  with.  This  is  a  collateral  proceeding.  Proper  authority  made  the 
levy  and  assessment.  That  levy  and  assessment  is  assailed.  The  presump- 
tion should  be  indulged  that  the  assessment  is  correct  until  the  plaintiff 
shows  that  it  was  improperly  made,  or  that  it  was  not  the  owner  of  the 
property,  or  that,  If  it  was,  the  same  was  not  liable  for  the  taxes  in  ques- 
tion."    (Judson  on  Taxation,  section  550. ) 

The  regular  assessments  for  the  years  involved  in  this  litigation  were 
made  by  the  appellant  giving  in  a  lump  sum  as  the  value  of  the  personalty 
subject  to  taxation  owned  by  the  cestui  que  trust.  These  returns,  although 
upon  the  blanks  furnished  by  the  assessor,  were  not  sworn  to  as  by  law  re- 
quired, nor  were  the  various  items  which  made  up  the  sum  total  given. 
Appellant,  in  making  these  annual  returns  for  assessment,  gave  in  the  fol- 
lowing : 

"FOR  THE  YEAK  1894. 

"Valuation  under  the  equalization  law $294,000 

• 

"FOB  THE  YEAB  1895. 

"Amount  of  bonds ' 800,000 

"Notes  secured  by  mortgage 2,700 

"FOR  THE  YEAB  1896. 
' '  Amount  of  bonds,  notes,  mortgages  or  other  securities 300,000 

"FOR  THE  YEAR  1897. 
"Amount  of  t)oud!i,  notes,  mortgages  and  other  securities 803,000 

vol.  27—38 
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**FOR  THE  YEAR  1898. 

""Amount  of  ]poDds,  Dotes,  mortgages  and  other  securities 280,000*' 

.  These  figures  were  accepted  by  the  asgessnr  ns  correct.     It  does  not  appear 

of  what  items  the  aggregate  values  were  composed.     The  assessor  could  not 

have  made  any  valuation   of  them   himself,  and,  therefore,  there  was  no 

assessment  of  what  was  omitted.     If  appellant  had  submitted  to  the  assessor 

the  various  bonds,  mortgages,  notes  and  other  securities,  which  go  to  make 

up  the  aggregate  values  given  in,  and  the  officer,  after  surveying  the  whole, 

had  assessed  it  for  less  than  its  real  value,  the  city  would   have  been  bound 

Jby  the  valuation,  and  no  re-assessnipnt  would  have  been  permitted  as  omit- 

Tted  property.     But  that  is  not  the  case  here.    The  ofBcer  simply  accepted  the 

^return   made  by  the  appellant  without  knowing  what   property  went  into 

•  the  valuation.     It  was   incumbent  upon    the   appellant  to  make  a  fair  and 

'full  disclosure   by  items  of  all  the  property  subject   to   taxation   it  held  in 

trust  for  Clara  D.  Bell,  and  it  in   nowise  discharged  its  duty  to  the  city  by 

Imposing   upon   the  officer  an   aggregate  valuation    without   the  items  of 

which    it  consisted,  and  without  being  sworn   to  as  by  law  required.     The 

officer,  too,   neglected  his  duty   in  .accepting  the  illegal  return;    but  his 

laches  can  not  avail  the  appellant. 

The  claim  of  n  want  of  proper  notice  of  the  retrospective  assessment  has 
already  been  largely  disposed  of  in  what  we  said  as  to  the  burden  of  proof. 
It  was  necessary  (assuming  that  notice  was  vital)  for  appellant  to  allege, 
and  If  denied,  prove,  a  want  of  notice' of  the  retrospective  assessments  by 
the  officer.  While  this  would  involve  the  proving  a  negative,  which  Is  con- 
trary to  the  general  rule,  yet  this  is  necessary  in  cases  such  as  this  under 
^discusslon.  As  the  law  presumes  that  the  officers  having  the  matter  in 
'Charge  did  their  duty,  if  notice  was  necessary,  it  will  be  presumed  to  have 
•been  given.  (Greenleaf  on  Evidence,  section  78;  Brandt  v.  Hyatt,  &c.,  7 
Bush.  363;  Brown  v.  Young,  2  B.  Mon.,  26.)  In  the  latter  case  the  court 
cited  the  ancient  case  of  Monk  v.  Butler,  1  Rol.  Bep. ,  83,  and  said:  "That 
was  a  suit  for  tythes,  in  which  the  defendant  pleaded  the  plaintiff  bad  not 
read  tho  thirty-nine  articles,  and  it  was  held,  both  in  the  Spiritual  Court 
and  the  Court  of  King's  Bench,  upon  a  motion  for  a  prohibition,  that  the 
defendant  was  bound  to  prove  it,  'for  the  law  will  presume  that  the  parson 
Lad  read  the  articles,  for  otherwise  he  would  lose  his  benefice;  and  when 
the  law  p»'esumes  the  affirmative,  then  the  negative  must  be  proved.'  " 

And  also:  "In  the  case  of  Williams  v.  The  East  Ind.  Com.,  the  rule  was 
applied  with  the  effect  of  requiring  the  plaintiff  to  prove  that  the  defend- 
.ants  had  not  given  notice  of  the  combustible  nature  of  certain  oil,  etc., 
which  they  had  put  on  board  the  plaintiffs*  ship." 

While  appellant  in  this  case  did  not  show  that  it  had  not  received  notice 
of  the  re  assessment,  we  think  the  appellees  established  that  it  did  have  no- 
tice, although  it  was  not  necessary  for  them  to  have  done  so.  This  record 
^hows  that  appellant  relied  upon  the  technical  defense,  that  the  regularity 
of  the  assessment  made  by  the  officer  could  not  be  inquired  into,  or  any 
property  of  its  cestui  que  trust  re-assessed,  and  had  no  intention  whatever 
of  recognizing  the  right  of  the  assessor  to  re-assesfl  any  of  Its  property  as 
omitted. 

Assuming,  for  the  purposes  of  this  case,  that  the  ordinance  establishing  a 
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|}Aoi  tax  collector  is  valid,  we  do  not  think  this  officer  displaces  the  regular 
assessor,  or  makes  it  less  the  duty  of  the  latter  to  retrospectively  assess 
oiuitted  property.  Section  8197  of  the  Kentuck;^  Statutes  (cities  of  the  sec- 
ond class),  among  other  things,  provides:  '^Whenever  the  assessor  ascer- 
tains that  there  has,  in  any  former  year  or  years,  been  any  property  omitted 
vrhlch  should  have  been  assessed,  he  shall  assess  the  same  against  the  person 
who  shDuld  have  been  assessed  with  it,  if  living;  if  not,  against  his  repre- 
«entative. ' ' 

There  is  nothing  in  the  ordinance  which  Indicates  that  the  back  tax  col- 
ector  shall  be  more  than  an  additional  aid  in  looking  up  and  assessing 
omitted  properly,  just  as  it  is  made  the  duty  of  both  the  sheriff  and  au- 
•ditor'g  agent  to  look  up  and  have  assessed  omitted  property  for  State  taxa- 
tion. The  claim  by  appellant,  that  the  city  only  had  authority  to  sell  the 
tax  bills  involved  here  is  evidently  based  upon  a  misreading  of  section  8187 
of  the  Kentucky  Statutes  (charters  of  cities  of  second  class),  which  provides 
that  the  t<ix  hlUsii  ngzitost  real  property  shall  be  sold  at  publl3  auction,  but 
the  bills  for  taxes  on  personalty  shikll  be  colU'Cted  by  distraint,  etc. 

We  attach  no  inipoitance  to  the  formal  visit  of  delinquent  tax  collector 
O'Mahoney  and  the  then  county  attorney  Allen  to  the  place  of  business 
of  appellant,  or  the  exhibition  of  the  property  of  the  trust  estate  made  to 
them.  Whether  these  officials  were,  or  vere  not,  satisfied  by  the  showing 
made,  that  all  the  property  of  the  estate  had  beefi  listed  at  the  regular 
asseflgment,  may  be  set  aside  as  immaterial;  the  real  question  is.  wns  all  of 
the  property  so  listed?  If  not,  then  it  should  have  been,  and  it  was  the 
'duty  of  the  assessor,  when  he  ascertained  the  omission,  to  remedy  the  error 
by  retrospective  assessment.  The  claim  of  appellant  to  escape  a  retrospect- 
ive asse^ment  of  the  property  of  Its  cestui  que  trust  in  this  case  is  wholly 
technical;  that  It  owes  the  tax  it  seeks  to  evnde  Is  made  apparent  by  an 
•examination  of  this  record.  Although  it  had  in  its  hands  the  menn^  of  in- 
stantly and  most  conclusively  showing  either  that  the  trust  estate  did  not 
own  the  property  with  which  it  was  assessed,  or  that  the  values  were  too 
blgh.  It  Introduced  no  evidence  whatever  on  this  subject.  While  it  was  not 
Incumbent  upon  the  appellees  to  introduce  any  evidence,  being  authorized 
under  the  principles  herein  enunciated  to  await  the  evidence  of  appellant 
showing  the  invalidity  of  the  assessment  complained  of,  yet  they  did  intro- 
'duce  evidence  which  we  think  clearly  establishes  that  appellant  justly  owes 
the  amount  of  the  tax  which  has  been  adjudged  against  the  estate  of  its 
oestui  que  trust. 

Equity  does  not  favor  mere  technical  defenses  to  the  collection  of  tax 
olaims.  Taxes  are  the  very  life  blood  of  the  government;  the  duty  of  pay- 
ing a  ratable  share  of  this  public  burden  is  incumbent  on  every  property 
holder.  Whatever  just  part  of  this  common  burden  is  shirked  by  him  whose 
^uty  it  is  to  bear  it,  it  necessarily  casts  an  additional  burden  upon  other 
shoulders;  and,  therefore,  while  at  law  one  may  sometimes  be  permitted  to 
.Interpose  mere  irregularities  as  a  defense  to  the  imposition  of  taxes,  when 
be  asks  the  aid  of  the  extrordlnary  power  of  the  chancellor  he  should  show, 
4IS  a  condition  precedent  to  receiving  it,  that  he  has  a  meritorious  defense 
to  the  tax  claim  he  assails.  The  Supreme  Court  of  Indiana,  in  the  City  of 
Delphi  V.  Bowen,  61  Ind.,  88,  thus  states  the  rule:  "A  complaint  to  enjoin 
the  colleGtioQ  of  taxes  must  show  that  the  assessment  is  illegal   and  void. 
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Irregularities  in  the  Assessment,  which  do  not  render  it  illegal  and  void,  are 
not  sufficient  to  maintain  an  injunction.  When  a  portion  of  the  taxes 
assessed  is  valid,  and  another  portion  void,  the  plaintiff  must  pay  or  tender 
the  valid  portion  before  he  is  entitled  to  equitable  relief.  These  principles 
may  be  regarded  ae  settled." 

And  in  Jones,  Auditor  v.  Benton  County,  37  Ind.,  611,  it  was  said:  ''But 
when  he  appeals  to  a  court  of  equity,  and  invokes  its  extraordinary  writ  of 
Injunction,  he  must  rely  upon  some  substantial  equity,  and  can  not  avail 
himself  of  naked  irregularities,  or  the  neglect  of  mere  forms,  to  shield  him- 
self from  a  liability  confessed  to  be  just.  It  would  be  difficult  to  imagine  a 
case  more  utterly  barren  of  equity  than  this,  if  this  answer  be  true.  He 
committed' serious  errors  in  his  lists,  which  in  conscience,  and  as  a  good 
oftizen,  he  ought  voluntarily  to  have  corrected,  but  did  not.  They  wer» 
corrected,  and  now  he  asks  to  be  secured  in  an  advantage  as  the  fruit  of  his- 
own  blunder,  merely  because  the  uorreotion,  though  just,  was  directed  by 
the  wrong  authority  and  without  notice  to  him.  Tkve  writ  of  injunction- 
can  not  issue  for  such  a  purpose  withou^  disregarding  both  principle  and 
anthority."    (Reynolds  v.  Bowen,  86  X.  E.,  76fi. ) 

In  the  case  of  the  City  of  Louisville  v.  Board  of  Trade,  90  Ky.,  410,  the 
court,  through  Judge  Holt,  in  speaking  of  enjoining  the  collection  of  taxes,, 
gaid:  "This  being  so,  it  was  the  duty  of  the  party  asking  relief  to  definitely 
point  out  the  extent  to  which  he  was  entitled  to  be  relieved.  If  he  seeks, 
equity,  he  must  do  equity.  He  must  show  his  willingness  to  pay  what  he 
in  fact  owes,  or  at  least,  in  a  case  like  this,  he  must  show  tOfthe  court  how 
much  be  in  fact  does  not  owe.  He  roust.  Inasmuch  as  an  injunction  is- 
peculiarly  an  equitable  remedy,  separate  the  just  from  the  unjust  portion  of 
the  claim,  and  ask  relief  only  as  to  the  latter.  This  the  appellee  has  failed 
to  do,  and  the  judgment  is  reversed,  with  directions  to  dismiss  the  iMstition." 

The  rule  then  is,  when  one  comes  Into  equity,  asking  for  relief  against 
taxation',  it  is  incumbent  upon  him  to  show  clearly  that  he  has  paid,  or  is 
willing  to  pay,  all  that  he  justly  owes  toward  the  public  burden;  he  must 
make  a  full,  fair  and  complete  disclosure  Qf  the  property  he  has  subject  to- 
taxation,  so  that  the  court  may  judge  as  to  whether  or  not  he  is  unjustly 
taxed;  he  must  come,  not  only  with  clean,  but  with  open,  hands. 

Upon  the  whole  case  We  are  of  opinion  that  no  injustice  has  been  done* 
appellant,  and  the  judgment  is  affirmed. 
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(Filed  March  26,  1006.) 

1.  Railroads— Causing  death— Action  by  pergonal  representative— Venue— 
Under  Civil  Code,  section  78,  providing  that  *'an  action  against  a  carrier 
for  an  injury  to  a  passenger  or  to  other  person  or  his  property  must  be 
brought  in  the  county  in  which  the  defendant,  or  either  of  several  defend- 
ants,  resides,  or  in  which  the  plaintiff,  or  his  property.  Is  injured,  or  in 
which  he  resides,  if  ho  resides  in  a  county  into  which  the  carrier  passes,"  a 
personal  representative  who  resides  in  Hurdln  county,  into  which  county 
the  carrier  passes,  may  bring  an  action  in  said  county  against  the  carrier 
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'tor  negligently  oausinff  the  death  of  her  intestate,  though  he  wae  killed  in 
"Qrayson  county,  and  at  the  time  of  his  death  resided  in  Jefferson  county. 

3.  Negligence  of  intestate— Knowledge  of  danger— Risk— Right  of  protec- 
tion—While  plaintiff's  intestate  was  guilty  of  negligence  in  taking  his  engine 
on  the  main  track  of  the  railroad  in  violation  of  the  rules  of  the  company 
at  a  station  where  there  was  at  the  time  no  telegraph  operator,  in  order  to 
€upply  his  engine  with  water,  and  when  he  knew  a  fast  through  passenger 
train  was  then  due  to  pass  said  station,  and  which  was  entitled  to  the  right 
of  way,  it  does  nob  uecessariiy  follow  that  he  cut  himself  off  from  all  right 
of  protection,  coi^idering  the  steps  and  precaution  he  took  to  notify  the 
approaching  train  of  his  situation. 

8.  ^Mtuation  of  intestate— Emergency— Decision— Prompt  action— Precau- 
tions— Rules  of  company— Negligence  of  approaching  train— Question  for 
jury — Where  deceased,  who  was  the  engineer  of  a  work  train,  was  awakenedi 
early  in  the  morning  by  his  night  watch  and  found  his  engine  leaking  and 
nearly  dry,  which  he  was  compelled  to  supply  with  water  from  the  tank 
nearby  on  the  main  line,  or  draw  his  Are  and  let  his  engine  die,  and  in  the 
emergency  decided  to  move  his  engine  on  the  main  track  to  the  water  tank, 
and  flag  the  fast  passenger  train,  which  was  then  past  due.  but  was  usually 
from  a  half  hour  to  four  hours  late,  but  before  doing  so  sent  his  flagman 
with  his  red  light  and  a  torpedo  to  a  curve  1,120  yards  from  the  water  tank 
and  left  the  switch  open  with  its  red  light  shining  squarely  down  the  track 
in  the  direction  of  the  approaching  train,  9()o  yards  from  the  curve  on  a 
straight  line  to  the  curve,  the  rules  of  the  company  being  for  ''engineers  to 
keep  a  constant  lookout  for  signals  and  the  position  of  switches^while  lun- 
ning,  and  not  to  pass  red  signals  and  red  lights  on  the  switches,  but  must 
atop  and  ascertain  the  cause,"  the  only  question  that  should  have  been  sub- 
mitted to  the  jury  was  whether  those  in  charge  of  the^fast  train  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen,  the  train  in  charge  of  deceased 
In  time  to  have  stopped  or  checked  their  train  and  saved  deceased  from  in- 
jury and  death.  If  so,  plaintiff  should  recover,  otherwise  the  finding  should 
be  for  defendant. 

4.  Tests  of  air  brakes— Competency— Advertisements  of  professed  tests  of 
•Bir  brakes  In  the  back  of  a  book  of  instructions  with  reference  to  the  use 

and  operation  of  such  brakes  were  Incompetent  as  evidence  in  the  case  aa 
they  seem  not  to  have  been  prepared  and  issued  by  the  defendant  company. 

Poflton  &  Moorman,  Pirtle,  Trabue,  Doolan  &  Cox  and  J.  M.  Dickinson 
^or  appellant. 

L.  A.  Faurest  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee's  intestate  was  an  engineer  on  a  work  train  of  appellant, 
and  was  killed  on  December  27,  1909,  at  Caneyville,  Grayson  county,  Een« 
tucky.  The  decedent,  at  the  time  of  bis  death,  was  a  resident  of  Louisville, 
•Jefferson  county,  Kentucky,  where  the  appellee  qualified  as  the  administra* 
triz  of  his  estate. 

She,  as  such  administratrix,  instituted  this  action  in  the  Hardin  Circuit 

"Court,  and  in  substance  alleged   in  the  petition  that  appellants,  Illinois 

Central  B.  R.  Co.  and  one   Louis  Cofer,  an  engineer  )n  the  employ  of  the 

railroad  company,  by  gross  negligence  ran  its  engine  and  train  of  cars  on 

:lt8  railroad,  upon  which  Cofer  was  acting  as  engineer,  with  great  force  and 
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TloleDoe  against  the  enffine  Id  charge  of  her  iDtestate,  und  upon  which  h» 
WAS  at  the  time,  and  against  the  cars  attached  thereto,  and  against  her  in- 
testate, and  did  thereby  lull]  him,  to  appellee's  damage  in  the  sum  of  $20,000. 

The  appellant  first  filed  a  plea  to  the  jurisdiction  of  the  Hardin  Circnit. 
Court,  stating  that  the  accident  occurred  in  Orayson  county,  Eeotucky; 
that  Stith  at  the  time  he  was  killed  was  a  citizen  and  resident  of  Jefferson 
oounty,  Kentucky:  that  appellee  qualified  as  his  administratrix  in  Jefferson 
county,  Kentucky,  and  'that  she  resided  in  Jefferson  county  at  the  time  of 
filing  this  suit  and  still  resided  there;  that  appellant  had  its  chief  officer  and 
offices,  which  it  had  in  Kentucky,  in  Jefferson  county  lA  the  time  of  filing- 
this  suit  and  ever  since;  that  its  co-appellant,  Louis  Gofer,  did  not  residd- 
in  Hardin  county  at  the  time  of  the  happening  of  the  things  complained  of 
in  th^  petition,  and  did  not  then  reside  in  Hardin  county.  Upon  these- 
facts  it  asked  for  a  dismissal  of  the  action  because  the  Hardin  Circuit  Court 
did  not  have  jurisdiction.  The  appellant,  by  answer  and  amended  answers* 
traversed  all  the  material  allegations  of  negligence  contained  In  the  peti- 
tion, and  set  up  the  separate  defense  of  contributory  negligence  on  the  part 
of  Stith,  and  also  set  out  certain  rules  of  the  company  for  the  government  of 
its  employes,  and  averred  that  Stith 's  position  on  the  track  at  the  time  h^ 
was  killed  was  taken  in  violation  of  these  rules. 

It  appears  that  the  reply  of  appellee  was  lost  from  the  record,  and  In- 
order  to  avoid  delay  and  expense  it  was  agreed  that  all  pleadings  should 
stand  as  if  all  affirmative  matter  in  them  had  been  controverted  of  record* 
and  as  if  all  affirmative  pleas  that  could  have  been  made  had  been  made- 
thereto,  and  the  affirmative  pleas  controverted  of  record.  Thus  the  issnea 
were  fairly  made  up'  as  to  the  place  of  residence  of  appellee  at  the  institu- 
tion of  the  action  and  down  to  the  time  of  the  trial,  and  as  to  negligence, 
contributory  negligence  and  the  violation  of  rules  governing  the  service  or 
decedent  and  other  employes  of  the  appellant  company.  Upon  these  issues- 
there  was  a  trial,  and  a  verdict  and  judgment  for  appellee  for  fu.OOO  against 
both  of  the  appellants.  Their  motion  for  a  new  trial  having  been  overruled. 
they  have  appealed. 

The  first  ground  urged  for  a  reversal  is  that  the  lower  oouit  had  no  juris- 
diction of  the  action.  It  appears  from  the  record  that  at  the  time  of  liol)ert- 
Stith 's  death  he  was  a  resident  of  Jefferson  county,  Kentucky,  and  appellee 
was  appointed  administratrix  of  his  estate  by  the  county  court  of  that 
county.  The  injuries  causing  his  death  were  inflicted  in  Grayson  county, 
but  at  the  time  of  the  institution  of  this  action  the  appellee  was  a  resident 
of  Hardin  county,  and  the  action  was  brought  in  that  county,  nud  appel- 
lant's line  of  railroad  passed  through  that  county.  These  facts  are  virtually 
conceded  by  both  sides.  Appellants  contend  that  the  personal  residence  of' 
the  appellee  in  Hardin  county  did  not  confer  jurisdiction  upon  the  circuit 
court  of  that  county  to  try  the  action. 

Section  78  of  the  Civil  Code  provides:  "An  action  against  such  carrier  for- 
an  injury  to  a  passenger,  or  to  other  person  or  his  property,  must  be 
brought  in  the  county  in  which  the  defendant,  or  either  of  several  defend- 
ants, resides;  or  in  which  the  plaintiff  or  his  property  in  injured;  or  In 
which  he  resides,  if  he  resided  in  a  county  into  which  the  carrier  passes.'* 

This  section  fixes  three  localities  where  such  an  action  may  be  brought^. 
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Damely :  Tbe  coiiDty  of  defendant's  residence;  the  county  where  the  injury 
was  done«  and  the  county  of  the  plaintifi's  residence,  if  the  carrier  passes 
into  that  county.  Manifestly  the  personal  representative  is  the  only  plain- 
tiff in  this  action,  and  the  only  person  who  could  have  brought  it.  for  by 
section  6  of  the  Kentucky  Statutes  it  is  provided  that  the  action  to  recover 
such  damages  shall  be  prosecuted  by  the  personal  representative  of  the  de- 
ceased. Therefore,  according  to  the  letter  of  the  statute,  the  residence  of 
the  personal  representative  is  one  of  the  places  where  the  action  may  bO' 
brought.  When  the  general  assembly  enacted  section  78  of  the  Code  it  evi- 
dently had  the  convenience  of  all  parties  in  mind,  therefore,  it  allowed! 
the  plaintiff  to  sue  at  the  home  of  the  defendant  if  he  so  desired,  or  go  to 
the  county  where  the  injury  was  inflicted,  and  where  it  would  probably 
best  suit  the  convenience  of  the  witnesses,  or  to  his  own  home  oounty,  pro- 
vided the  carrier  passed  through  such  county.  The  purpose  of  this  last* 
clause  was  to  piane  the  jurisdiction  convenient  to  the  plaintiff,  and  yet  note 
inconvenient  to  tbe  defendant.  The  fact  that  plaintiff  resided  there  would 
make  it  convenient  for  him,  and  the  fact  that  tbe  defendant  passed  through 
the  counfy  would  insure  that  it  would  not  be  unreasonably  Inoonvenient  to 
It.  There  is  reason  in  this  provision  if  the  home  of  the  personal  representa- 
tive, in  cases  of  death,  is  referred  to,  because  he  is  the  one  who  must  look 
after  and  prosecute  the  suit,  but  it  is  absurd  if  the  residence  of  the  deceased 
is  referred  to,  for  his  convenience  can  no  longer  be  consulted:  he  can  have 
no  connection  with  the  trial  of  the  action.  Therefore,  we  are  of  the  opinion 
that  the  spirit  as  well  as  the  letter  of  the  law  requires  the  construction  con- 
tended for  by  appellee  to  be  placed  on  this  section.  (Turner's  Adni'r  v.  L. 
&  N.  R.  R.  Co.,  23  Ky.  Law  Rep.,  340;  L.  &  N.  R.  R.  Co.  v.  Gilliam's 
Adm'r,  24  Ky.  Law  Rep.,  153«;  Sherrill  v.  C,  O.  &  S.  W.  R.  R.  Co.,  8^ 
Ky.,  302.) 

The  substance  of  the  facts  as  they  appear  in  the  record  are  as  follows:  Ap- 
pellee's intt'State  was  employed  by  the  appellant  company  in  the  capacity  of 
engineer,  and  was  placed  in  charge  of  the  engine  on  one  of  its  work  trains. 
This  train  worked  during  the  day  at  Uosine  tunnel  and  laid  up  at  night  at- 
the  town  uf  Caneyviile,  where  they  had  no  ynrdniaster  or  yard  hands.  The 
crew  of  the  work  train  consisted  of  the  deceased,  Eiffler,  fireman;  McCann, 
conductor,  and  Turner,  flagmnn.  At  night  a  watchnian  named  Bell  was 
placed  at  the  engine,  but,  under  the  rules  of  the  company,  he  could  not 
move  it.  The  tank  of  this  engine  became  leaky,  and  on  the  morning  of 
December  27,  1002,  before  the  usual  time  to  arise,  Stith,  Eiftler,  McCann* 
and  Turner  were  all  aroused  at  their  boarding  house  by  Bell,  who  informed 
them  that  the  water  had  leaked  out  of  the  tank  and  was  low  in  the  engine,, 
and  that  somt thing  had  to  be  done  at  once.  They  all  di'essed  and  went  to 
the  engine.  Stith  went  into  the  tank  to  repair  the  leak,  and  came  out  wltbk 
dry  feet.  The  engine  had  become  hot  for  lack  of  water,  and  was  gettini^ 
hotter  all  the  time.  There  was  no  night  operator  at  Caneyviile,  and  it  was 
too  early  for  the  day  operator.  No.  104,  a  fast  passenger  train  going  north,, 
was  past  due,  but  had  been  running  from  one  half  hour  to  four  hours  late, 
and  they  had  no  means  of  knowing  when  that  train  would  pass.  They  all 
considered  the  question  whether  they  should  flag  No.  104  and  take  the  en- 
gine out  on  the  main  track  to  a  water  tank  near  by  and  take  water,  or 
whether  they  should  draw  the  fire  from  the  fiie  box  and  let  tbe  engine  die. 
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They  realized  that  one  of  these  things  must  be  done  nt  once,  and  concluded 
to  flag  No.  104,  and  take  the  engine  out  to  the  tank.    Stith  ordered  Turner, 
the  flagman,  to  proceed   south   and   flng  No.  104.     Turner  took  his  lantern 
and  went  to  the  curve  south  Of  Caneyville,  1,120  yards  from  the  water  tank* 
and   after  Turner  had  reached  this  point  McCann   threw  the  switch,  the  en- 
gine was  taken  out  on   the  main  track  to  the  water  tank,  McCann  left  the 
switch  open  with  the  red  light  shining  squarely  down  the  track,  and  very 
soon   thereafter  No.  104  crashed  into  the  work  engine,  and  killed  Stith  and 
Bell.    The  proof  also  shows  that  the  distance  from   the  water  tank  to  the 
switchlight,  where  the  engine  came  upon   the   main  track,  was  215  yards, 
and  the  switch  light  was  south  of  the  tank,  and  the  track  continued  straight 
south  for  905  yards  to  the  point  where  flagman  Turner  was.     The  api)ellant, 
Cofer,  testified  that  104  was  one  of  four  fist  trains,  which  had  the  right  of 
way,  under  the  rules  of  the  company,  over  all  other  trains  on  the  road;  that 
he  was  the  engineer  on  104  that  morning,  and  was  going  north;  that  he  did 
not  see  Turner  at  the  point  named  by  him  attempting  to  flag  his  train,  nor 
did  he  notice  that  the  swlt^ih  was  turned  and  the  red  light  was  against  him 
until  he  was  aliout  100  yards  from  it;  nor  did  be  discover  decedent's  engine 
and  caboose  on   the  main  track  until   the   head  light  on   his  engine  shone 
upon  the  caboose  of  the  decedent's  train;  that  he  then  immediately  applied 
the  emergency   brakes,    but  could    not   stop   his  train,   and   the  collision 
occurred  with   such  force  as   to   throw  both   engines  from    the  track;    that 
when  he  first  saw  the  red  light  of  the   switch    the  thought  occurred  to  him 
that  the  crew  of  some  train  leaving  there  had  left    it  turned;  that  he  could 
with   his  train  pass  over  it  without  injury,  as  his   train  was  going  north, 
but  the  switch  was  so  constructed  chat   it  would   have  been  dangerous  for  a 
southbound  train  to  have  attempted  to  pass  it. 

The  appellants  contend,  under  the  facts  as  proven,  that  they  were  entitled 
to  a  peremptory  instruction  for  the  reason  that  Stith  took  his  train  from 
the  side  track,  a  place  of  safety,  and  placed  it  at  the  water  tank  on  the 
main  track.  In  a  place  of  danger,  when  he  knew  that  104  was  due,  and  had 
not  passed,  and  under  the  rules  of  the  company  it  was  entitled  to  the  right 
of  way  as  against  his  work  train.  Appellee  contends  that  her  Intestate  was 
not  guilty  of  any  negligence;  that  be  was  confronted  with  an  emergency 
which  requlied  pron)f>t  action  to  a^ert  injury  to  the  engine  in  his  charge, 
which  by  the  rules  of  the  company  he  was  required  to  protect,  and  also  to 
avert  loss  of  time  to  the  train  ciew  of  hands  at  Rosine  tunnel,  which  would 
have  resulted  if  he  had  drawn  the  fire  from  the  box  and  permitted  the  en- 
gine to  die,  and  refers  to  rule  106  of  the  company,  which  reeds:  '*In  all 
cases  of  doubt  and  uncertainty,  the  safe  course  must  be  taken  and  no  risks 
run,"  and  claims  that,  being  confronted  with  this  emergency,  he  exercised 
his  best  judgment,  and  it  was  for  the  jury  to  say  whether  he  exercised  this 
Judgment  properly  under  all  the  circumstances. 

We  are  of  the  opinion  that  appellee's  intestate  erred  in  taking  his  engine 
upon  the  track  under  the  circumstances. 

He  knew  that  104  was  entitled  to  the  right  of  way,  and  by  bis  going  npon  ■ 
the  main  track  with  his  engine  he  would  probably  impede  the  progress  of 
this  fast  passenger  train,  which  had  important  connections  to  make  for  the 
benefit  of  passengers,  and  might  endanger    the  lives  of  the  {lassengere  and 
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the  company's  employes  and  Its  property,  which  unfortunately  did  ooour  by 
reason  of  his  mistake  and  violation  of  the  rules.  He  should  not  have  taken 
the  risk,  but  should  have  taken  the  safe  course,  and  remained  on  the  side 
track.  But  this  being  true,  it  does  not  necessarily  follow  that  appellant 
was  entitled  to  the  peremptory  instruction.  The  rules  of  the  company,  as 
shown  in  the  record,  required  its  engineers  ''to  keep  a  constant  and  vigilant 
lookout  for  signals  and  the  positions  of  switches  while  running,  and  not  to 
pass  red  signals  and  red  lights  on  the  switches,  but  must  stop  and  ascertain 
the  cause."  It  is  further  provided  by  the  rules  that  when  a  train  stops  or 
Is  delayed,  or  the  main  track  is  obstructed,  the  same  must  be  protected  by 
the  flagman  when  necessary  to  prevent  accident. 

In  the  case  at  bor  the  deceased,  confrontt'd  with  the  emergency  stated 
and  In  an  endeavor  to  protect  the  property  and  interest  of  his  employer,  ob- 
fltructed  the  moin  track  by  placing  his  engine  at  the  water  tank.  But 
before  doing  so  he  sent  out  the  flagman  with  his  red  light  and  a  torpedo 
1,120  yards  in  the  direction  of  which  104  was  coming,  for  the  purpose  of 
flagging  it.  The  red  switch  light  was  also  turned  against  it.  The  deceased 
knew  that  the  rules  of  the  company  required  Cofer,  in  charge  of  104,  to  stop 
his  train,  and  not  to  pass  these  red  signals,  and  he  had  the  right  to  assume 
that  he  would  perform  his  duty  under  the  rules,  and  would  keep  a  const-ant 
and  vigilant  lookoul  for  signals  and  switches,  especially  in  a  town,  and  if 
"Cofer  had  done  so  decedent  would  not  have  beeo  injured  or  kilUd. 

In  view  of  the  peculiar  facts  of  this  case  we  are  of  the  opinion  that  ap- 
pellee's intestate  violated  the  rules  of  the  company  in  taking  his  engine  out 
on  the  majn  track,  and  if  he  had  done  so  without  sending  out  the  flagman 
and  turning  the  switch  light,  thereby  giving  notice  or  warning  to  the  en- 
gineer of  104,  the  court  should  have  given  a  peremptory  instruction  to  find 
for  appellant.  But  conceding  that  he  erred  in  judgment  as  to  his  duty,  the 
facts  show  that  it  was  an  honest  mistake;  his  purpose  was  to  protect  the 
property  of  his  master;  he  took  all  the  necessary  steps  and  precautions  pro- 
Tided  by  the  rules  to  notify  and  warn  Cofer  of  his  situation  on  the  main 
track.  Under  these  faots  and  circumstances  we  are  not  willing  to  say  that 
decedent  cut  himself  off  from  all  right  of  protection.  Appellant  contends 
that  unless  the  judgment  Is  reversed,  with  directions  to  the  lower  court  to 
grant  them  a  peremptory  instruction,  we  will  in  effect  overrule  the  opinions 
In  the  cases  of  L.  &  N.  R.  R.  Co.  v.  Hiltner,  21  Ky.  Law  Hep.,  182(5;  L.  & 
N.  B.  R.  Co.  ▼.  Scanlon,  99  Ky.  Law  Rep.,  1400;  L.  &  N.  R.  R.  Co,  v. 
Howard,  82  Ky.,  219;  N.  N.  &  M.  Y.  Co  v.  Denver,  97  Ky.,  92,  and  Brown 
y.  L.  &  N.  H.  R.  Co.,  97  Ky..  229. 

After  an  examination  of  the  oases  we  are  of  the  opinion  they  do  not  apply 
to  the  facts  of  the  case  air  bar.  The  last  three  cases  were  oases  of  ordinary 
trespassers,  and  at  plaoes  where  they  had  no  right  under  any  circumstances 
to  be,  and  the  company  was  not  required  to  keep  a  look  out,  and  owed 
them  no  duty  except  to  save  them  if  discovered  in  time.  The  first  two  cases 
€lted  are  oases  where  tlie  engineers  were  injured  by  reason  of  the  violation 
of  rules,  but  they  did  not  give,  or  attempt  to  give,  the  company  or  Its  agents 
Id  charge  of  other  trains  any  notice  or  warning  of  their  perilous  positions, 
as  required  by  the  rules,  so  as  to  place  the  company  or  its  agents  under  the 
duty  of  exercising  care  to  avoid  injuring  them. 
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We  are  of  the  opinion  that  the  principles  announced  in  the  following 
oases,  when  considered  with  reference  to  the  particular  facts  of  this  case, 
negative  the  idea  that  appellants  were  entitled  to  a  peremptory  instruction  r 
L.  &  N.  R.  R.  Co.  V.  McCoy,  81  Ky..  415;  L.  &  N.  R.  R.  Co.  v.  Earless 
Adm'r,  94  Ky.,  368;  L  C.  R.  R.  Co.  v.  Mayhan.  17  Ky.  Law  Rep.,  120P; 
Cahin  V.  Cincinnati,  &o.,  R.  R.  Co.,  92  Ky.,  354;  L.  &  N.  R.  R.  Co.  v. 
Coniflf's  Adm'r,  16  Ky.  Law  Rep.,  298;  L.  &  N.  R^  R.  Co.  v.  Adams,  106 
Ky.,  859;  L.  &  N.  R.  R.  Co.  v.  Lome,  —  Ky.  Law  Rep.,  — ,  and  Bowling 
Green  Stone  Co.  v.  Capshaw,  23  Ky.  Law  Rep.,  945. 

In  the  last  case  cited  Cnpshaw  was  an  employe  of  the  stone  company;  hla 
duties  were  that  of  a  carpenter  in  the  company's  mill.  When  he  was  in- 
jured he  was  in  front  of  a  truck  for  the  purpose  of  testing  the  stone  thereon, 
to  see  if  it  had  been  sawed  in  straight  lines,  and  while  attending  to  this  h& 
was  injured  by  the  engineer  backing  the  truck  over  his  foot.  The  company 
claimed  that  Capshaw  was  not  in  a  place,  or  performing  labor,  where  his 
duties  required  him  to  be.  This  court,  in  that  case,  in  discussing  an  in- 
struction, Faid :  "We  ^re  of  opinion  that  this  instruction  is  erroneous  and 
prejudicial  to  appellant  in  the  use  of  the  phrase  'or  by  the  exercise  of  or- 
dinary care  might  have  known.'  This  placed  upon  appellant  the  duty  of 
keeping  a  lookout  for  appellee  at  a  place  where  he  voluntarily  placed  him- 
self, without  orders,  direction  or  duty  to  be.  If  appellee,  outside  of  the 
duties  which  he  was  employed  to  perform,  and  without  direction  from 
Douglas,  the  superintendent  so  to  do,  went  voluntarily  into  a  place  of  dan- 
ger, in  front  of  the  truck,  he  should  have  called  attention  to  his  position  so 
that  the  hookers  or  engineer  would  know  of  his  peril,  and  would  then  be 
under  the  duty  of  exercising  care  to  avoid  injuring  him.  If  appellee,  being 
thus  situated,  without  directions  from  DougHs.  and  outside  of  his  duties, 
failed  to  give  the  hookers  or  engineer  notice  of  his  position,  he  would  be 
guilty  of  contributory  negligence,  for  which  he  could  not  recover." 

The  principles  enunciated  in  this  case  seem  to  completely  cover  the  one  at 
bar,  i.  e.,  if  appellee's  intestate,  in  violation  of  the  rules,  went  voluntarily 
Into  a  place  of  danger  onto  the  main  track  on  the  time  of  104,  he  should 
have  called  attention  to  bis  position  so  that  those  in  charge  of  104  would 
have  known  of  his  peril,  and  would  have  then  been  under  the  duty  of  exer- 
cising care  to  avoid  injuring  him.  It  appears  that  the  deceased  performed 
this  duty,  and  gave  notice  of  his  position  in  the  way  and  manner  prescribed 
by  the  rules.  The  only  question  that  should  have  been  submitted  to  the 
jury  was  whether  those  in  charge  of  the  fast  train.  No.  104,  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen,  the  train  in  charge  of  Stith  Id 
time  to  have  stopped  or  checked  their  train,  and  saved  Stith  from  Injury 
and  death.  If  so,  the  appellee  should  recover;  otherwise,  the  finding  should 
be  for  the  appellants. 

On  the  trial  appellee,  over  the  objection  of  appellants,  introduced  in  evi» 
dence  some  professed  tests  of  the  Westinghouse  air  brakes,  appearing  in  the 
back  of  a  book  of  instructions  with  reference  to  the  use  and  operation  of 
such  brakes.  We  are  of  the  opinion  that  the  court  erred  in  permitting  this 
to  be  introduced  as  evidence.  These  professed  tests  were  nothing  more  than 
advertisements  of  the  makers  for  the  purpose  of  inducing  purchasers,  and 
they  seem  not  to  have  been  prepared  and  issued  by  appellants. 
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For  these  reasons  the  judgment  is  reversed  andoause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
The  whole  court  sitting. 


JETT  V.  COMMONWEALTH. 
(Filed  March  25,  1906—Not  to  be  reported. ) 

1.  Homicide— Assassination  —Defense— Alibi— Hearsay  evidence— On  the 
trial  of  defendant  for  the  assassination  of  James  Cockrell,  by  shooting  him 
from  the  window  of  ihe  upper  story  of  the  courthouse  while  deceasHd  was 
standing  on  the  street  below,  the  defense  being  an  alibi,  it  was  error  in  the 
court  to  allow  a  witness  for  the  Commonwealth  to  state  in  his  testimony 
that  he,  witness,  was  in  the  office  of  P.,  and  that  when  the  shooting  occurred 
P.  went  to  the  front  window  of  his  office,  and  while  looking  out  of  the  win^ 
dow  and  apparently  at  thoFe  doing  the  shooting,  called  out  the  name  "Cur- 
tis Jett. "  This  evidence  was  Incompetent  as  hearsay.  The  witness  himself 
did  not  see  Curtis  Jett,  but  was  allowed  to  state  that  P.  said  he  saw  him. 
The  fact  that^the  court  required  the  witness  to  eliminate  the  statement  *'he- 
called  the  name  of  Curtis  Jett,"  and  substitute  therefor  ''he  called  atten- 
tion to  Cuitis  Jett,"  does  not  alter  the  incompetency  of  the  testimony. 

8.  Continuance— Absence  of  counsel— Inflamed  public  opinion— Where  de- 
fendant had  been  tried  with  another  defendant  in  the  same  county  within- 
less  than  a  month  prior  to  this  trial  for  another  murder,  in  which  both  the- 
defendants  were  convicted  and  their  punishment  fixed  at  a  life  sentence  in 
the  penitentiary,  and  public  opinion  was  greatly  intinmed  because  the  death 
penalty  was  not  inflicted,  and  it  was  shown  that  on  this  last  trial  two  of  de> 
fendant's  counsel,  on  whom  he  mainly  relied  in  his  defense,  were  necessarily 
absent,  and  who  were  acquainted  with  defendant's  witnesses,  while  the  re- 
maining counsel  was  a  stranger  to  them,  the  defendant  having  been  in -jail 
for  foni  months  by  change  of  venue,  100  miles  from  his  home,  and  where 
his  witnesses  lived,  the  court  erred  in  overruling  his  motion  for  a  contiiAi* 
anoe  and  forcing  him  to  trial  under  these  exceptional  circumstances. 

Hazelrigg,  Chenault  &  Hazelrigg  and  J.  L  Blanton  for  appellant. 

A.  F.  Byrd  and  N.  B.  Hays  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Curtis  Jett  was  indicted  by  (he  grand  jury  of  Breathitt  county  for  the 
murder  of  James  Cockrill.  This  indictment  was  returned  en  the  80th  day 
of  May,  190S,  at  a  special  term  of  the  court,  called  by  the  judge  in  vacation, 
by  posting  notices  on  the  courthouse  door  in  accordance  with  the  provision 
of  section  964  of  the  Kentucky  Statutes.  At  the  same  term  the  grand  jury 
indicted  appellant  and  one  Thomas  White,  chargiog  them  jointly  with  the 
murder  of  J.  B.  Marcum.  Subsequently  the  Commonwealth's  attorney 
filed  his  affidavit,  stating,  substantially,  that,  in  his  opinion,  there  existed 
fluch  a  state  of  lawlessness  in  Breathitt  county  that  the  officers,  whose  duty 
H  was  to  summon  witnesses,  select  jurors,  and  have  charge  of  the  trial  of 
the  case,  would  be  prevented  from  discharging  their  duty,  and  the  juiors  so 
selected  would  be  deterred  from  rendering  an  impartial  verdict.  Based 
upon  this  affidavit,  he  moved  the  court  to  transfer  the  case  for  trial  to  an- 


604  JETT  V.    COMMONWEALTH. 

other  county  outside  of  the  Twenty-third  Judicial  District.  To  this  motion 
the  defendant  objected,  but  the  court  announced  that  the  motion  would  be 
sustained  und  the  Tenne  of  the  prosecution  changed  to  the  county  of  Mor- 
gan, whereupon  the  Commonwealth's  attorney,  after  con$$u1tution  with  his 
associates  in  the  prosecution,  asked  to  be  allowed  to  withdraw  the  motion 
for  a  chanfi^e  of  venue,  which  the  court  permitted  to  be  done,  over  the  ob- 
jection of  the  defendant,  and  the  order  was  never  entered  upon  the  record. 

Afterwards  a  trial  was  had  of  the  case  of  the  Commonwealth  v.  Jett  and 
White  for  the  murder  of  J.  B.  Marcum,  which  resulted  in  a  mistrial,  tbe 
jury  being  •unal)le  to  agree  upon  a  verdict,  whereupon  the  Commonwealth's 
attorney  renewed  his  motion  for  a  change  of  venue  In  this  ea^e,  and  the 
court,  on  the  lV>th  day  of  June.  19'-8,  nntered  an  order  changing  the  venue 
of  trial  from  Breathitt  to  Harrison  county.  A  similar  order  was  made  in 
the  case  of  the  Commonwealth  v.  Jett  and  White  for  the  murder  of  Marcum. 
A  trial  was  had  in  the  latter  case  in  the  Harrison  Circuit  Court,  which  re- 
sulted, on  the  loth  day  of  August,  1P03.  in  a  verdict  of  guilty  against  the 
defendants*,  and  their  punishment  being  fixed  at  confinement  in  the  i)enl- 
tentlary  for  their  lives. 

On  the  8th  day  of  September,  1903,  the  appellant,  upon  the  calling  of  this 
case  in  the  Harrison  Circuit  Court,  filed  a  special  demurrer  to  the  jurisdic- 
tion of  the  court,  and  a  motion  to  quash  the  indictment,  both  of  which  were 
overruled.  He  then  tiled  an  affidavit,  and  moved  the  court  to  continue  tbe 
case  for  trial,  which  was  also  overruled,  and  the  case  was  then  set  for  tbe 
seventh  day  of  the  term  for  trial,  being  a  week  later  than  the  day  on  which 
the  motion  for  a  continuance  was  overruled.  After  overruling  this:  motion 
the  court  entered  an  order  offering  the  accuse  a  special  venire  to  be  selected 
either  from  Nicholas,  Kobertson  or  Pendleton  counties,  if  he  so  desired. 
This  was  not  accepted  by  the  defendant.  After  the  motion  for  a  coDtinuaoce 
"^as  overruled  appellant  moved  the  court  for  a  change  of  venue  to  another 
-county,  which  was  overruled.  The  trial  resulted  in  appellant's  conviction, 
and  his  punishment  being  fixed  at  death,  of  which  he  complains  on  this 
appeal. 

The  motion  to  quash  the  indictment  was  based  upon  a  statement  contained 
in  the  affidavit  of  the  appellant,  that  the  indictment  against  him  was  re* 
turned  by  the  grand  jury  at  a  special  term  of  the  Breathitt  Circuit  Court. 
which  bad  been  called  by  the  judge  by  posting  notices  on  the  courthouse 
door,  and  the  fact  that  no  order  for  the  special  term  had  been  made  upon 
the  order  books  of  tbe  court  at  the  last  regular  term  of  the  court.  And  it  li 
now  urged  that  "a  special  term  of  court  to  hear,  determine  or  try  criminal 
or  penal  cases  can  only  be  called  by  the  court  or  ordered  by  the  court  when 
In  session,  and  that  the  judg^  of  said  court  had  no  authority  to  call  a  epeoial 
term  in  vacation;  that  tbe  regular  term  of  the  Bpeathitt  Circuit  Court,  fixed 
by  law  and  order  of  court,  begins  on  the  first  Mondays  in  March,  June  and 
November  in  each  year  and  continues  for  thre^  weeks,  and  that  at  no  special 
term  of  the  Breathitt  Circuit  Court  was  an  order  made  by  said  court  calling 
•a  spcial  term  of  the  court  for  the  purpose  of  returning  indictments  or  of 
hearing  or  determining  criminal  or  penal  oases.*' 

This  question  arose  In  the  case  of  Thomas  White  v.  Commonwealth.ante.Ml, 
^decided  by  this  court  on  the  17th  day  of  March,  1906,  as  did  also  the  question 
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of  the  jurisdictioii  of  the  Harrison  Circuit  Cour^,  based  upon  the  claim  that, 
after  the  Commonwealth's  attorney  made  the  first  motion  for  a  change  of 
venue  from  Breathitt  county,  which  he  subeequently  withdrew  by  leave  of 
court,  this  exhausted  his  right  to  mnke  further  application,  and  the  action 
of  the  oourt  in  granting  the  second  motion  was  void  under  the  provisions  of 
section  1118,  Kentucky  Statutes.  As  the  indictments  in  the  case  of  White  v. 
Commonwealth  and  tlfat  at  bar  were  returned  by  the  same  grand  jury,  and. 
the  procedure,  up  to  the  time  they  were  filed  in  the  clerk's  office  of  the  Har- 
rison Circuit  Court  by  an  order  changing  the  venue,  was  Identical,  it  Is  un- 
necessary here  to  do  more  than  refer  to  the  opinion  of  the  court  in  the  for- 
mer case  as  having  decided  both  of  the  questions  now  under  consideration., 
adversely  to  appellant. 

The  motion  tor  a  continuance  was  based  upon  the  necessary  absence  of  twa 
of  appellant's  counsel,  B.  F.  French  and  J.  D.  Black.  The  motion  for  a, 
change  of  venue  was  based  upon  a  petition  in  which  was  set  forth  that  ap- 
pellant and  Thomas  White  had  just  been  tried  in  the  Harrison  Circuit  Court, 
for  the  murder  of  J.  B  Marcum:  that  this  trial  bad  ended  on  the  16th  day 
of  August,  1908,  the  jury  rendering  a  verdict  of  guilty  as  to  each,  and 
sentencing  them  to  the  penitentiary  for  their  natural  lives;  that  thift 
trial  had  created  great  excitement  throughout  the  city  of  Cynthiana  and 
the  county  of  Harrison,  and  the  public  mind  "had  become  inflamed  against 
him  (appellant),  and  great  prejudice  had  been  aroused  and  existed  against 
him  by  reason  of  the  fact  that  he  was  only  sentenced  to  the  i)enitentiary 
for  life  instead  of  being  hung;  that  one  of  the  jurors  in  the  Marcun^ 
case.  Jape  King,  whom  it  was  claimed  had  been  instrumental  in  preventing 
appellant  being  sentenced,  to  be  hung,  had  been  burned  in  eflQgy  l>y  a  mob,, 
and  subsequently  indicted  by  the  grand  jury  of  Harrison  county  for  false^ 
swearing  in  qualifying  himself  as  a  juror  in  the  case. 

Upon  the  trial  of  the  question  as  to  whether  or  not  appellant  whs  entitled 
to  a  change  of  venue,  a  large  number  of  citizens  testified  in  appellant's  be- 
half, to  the  effect  that  they  did  not  believe,  owing  to  the  facts  set  out  in  the- 
petition,  that  appellant  could  obtain  a  fair  and  impartial  trial  at  that  time- 
in  Harrison  county.  On  the  other  hand,  an  equal  number  testified  in  favor^ 
of  the  Commonwealth  that  they  believed  he  could  obtain  a  fair  and  impar- 
tial trial.  Whereupon  the  court  overruled  the  motion  for  a  change  of  venue. 
The  orders  of  •the  court  in  overruling  the  motions  for  a  continuance  and  for- 
a  change  of  venue  were  set  forth  as  grounds  for  a  new  trial,  as  were  several 
o±er  rulings  of  the  court  claimed  to  have  been  erroneous  and  prejudicial 
to  his  interest 

As  we  have  reached  the  conclusion  that  this  case  should  be  reversed  for 
a  new  trial,  we  shall  not  discuss  the  facts  further  than  neoeseary  to  illus- 
trate the  principles  of  law  decided,  nor  notice  any  grounds  assigned  for  new 
trial  except  those  which,  in  our  opinion,  were  erroneous  and  prejudicial  to 
the  substantial  rights  of  the  appellant.    , 

James  Cookrill  was  assassinated   on   the  20th  day  of  July,  1002,  by  one  or 
more  persons  concealed  in  the  second  story  of  the  courthouse  in  Jackson, 
Ky.,  wJio  shot  him  from  the  windows  of  that  building  while  he  was  stand- 
ing in  the  street  below.    He  did  not  at  once  die,  but  was  taken  to  Ijexing- 
t  ID,  Ky.,  for  medical  treatm3nt,  and  there  died  of  his  wounds  within  a  day- 
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or  two  after  they  were  inflicts.  Several  witnesses  testified  to  seeing  the  ap- 
pellant in  the  second  story  of  the  courthouse  at  the  time  of  the  shooting,  and 
identified  him  as  one  of  the  assassins.  The  defense  was  an  alibi,  the  appel- 
lant claiming  and  undertaking  to  show  by  evidence  that  at  the  time  of  the 
shooting  he  was  In  another  building,  known  as  "Hargis'  store,*'  in  com- 
pany with  the  proprietors  and  several  others.  One  of  .the  witnesses  for  the 
Commonwealih,  J.  L.  McCoy,  testified  that  at  the  time  of  the  shooting  he 
was  in  the  law  office  of  John  Patrick,  another  witness  for  the  Comraon- 
wealtb ;  that  when  the  shooting  occurred  Patrick  went  to  the  front  window 
of  hie  office  and  looked  out,  and  the  witness  was  allowed  to  state  that,  while 
looking  out  of  the  window  and  apparently  at  those  doing  the  shooting,  he 
(Patrick)  called  the  name  of  Curtis  Jett.  Upon  objection,  this  answer  was 
excluded  bj  the  court,  who  said  to  the  witness: 

"I  said  to  jou  ifot  to  say  what  Mr.  Patrick  said;  if  he  called  attention  to' 
any  person,  you  may  say  to  whom  he  called  attention  without  saying  what 
he  said  " 

"A.  As  I  understand  now,  I  am  to  answer  whose  attention  he  called." 

"The  court:  To  whom  he  called  the  attention  of  those  in  the  office,  if  be 
did,  to  any  person." 

"A.  To  Curtis  Jett."  • 

This  evidence  was  Incompetent  as  hearsay,  and  must  have  been  prejudicia 
to  the  substantial  rights  of  the  appellant.  The  witness.  McCoy,  did  not 
himself  see  Curtis  Jett,  but  was  allowed  to  state  that  Patrick  said  he  8aw 
him.  The  fact  that  the  court  required  the  witness  to  eliminate  the  state- 
ment he  "called  the  name"  (of  Curtis  Jett)  and  substitute  the  expression 
he  "called  attention"  to  Curtis  Jett,  does  not  alter  the  incompetency  of  the 
testimony.  The  practical  result  was  that  Patrick  called  attention  to  Curtis 
Jett  by  saying  he  saw  him.  This  was  injurious  to  the  defense  of  appellant 
because  it  tended  to  discredit  and  break  down  his  alibi.  If  he  was  in  Har- 
gig'  store  while  the  shooting  was  taking  place,  he  was  not  where  Patrick 
could  have  seen  him  at  the  moment  of  the  shooting.  As  what  Patrick  said 
about  seeing  Curtis  Jett  was  hearsay,  and  tended  to  prejudice  the  substan- 
tial rights  of  the  appellant,  it  necessarily  follows  that  the  court  erred  in  ad- 
mitting it  as  evidence. 

We  think  the  court  also  erred  in  not  granting  appellant  a  continuance 
under  the  peculiar  circumstances  surrounding  the  case  at  the  time  it  was 
called  for  trial.  He  had  just  been  convicted  of  murder,  and  it  is  clearly  e£- 
tablished  that  at  least  a  large  part  oi  the  oommuniiy  thought  his  punish- 
ment should  have  been  fixed  at  death,  instead  of  confinement  in  the  peniten 
tlary  for  life.  The  passions  of  a  large  number  of  citizens  were  so  aroused 
as  to  cause  them  to  burn  in  effigy  the  juror  who  was  thought  to  have  been 
instrumental  in  securing  the  infliction  of  the  lesser  peaalty.  Ko  one  can 
read  this  record  without  being  convinced  that  there  was  great  ezoitement  in 
Harrison  county  ooncerning  the  Marcum  trial,  and  great  indignation  that 
the  defendants  were  not  hung  instead  of  l>e]ng  sentenced  to  the  penitentiary 
for  life.  The  trial  In  the  Marcum  case  had  been  long  and  arduous,  taking 
place  in  midsummer.  Within  less  than  a  month  after  Its  oompletlon  the 
appellant  was  put  upon  his  trial  upon  a  second  charge  of  murder.  His  lead- 
ing counsel  were  necessarily  absent;  one  was  sick  and  the  other  detained  by 
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busiDesa  which  preveDted  his  being  present  at  the  trial.  It  is  shown  that 
the  remaining  counsel,  J.  I.  Blanton,  was  not  acquainted  with  appellant's 
witnesses,  and  that  he  had  mainly  relied  upon  attorneys  Black  and  French 
to  conduct  his  defense.  The  appellant  had  been  in  jail  for  months,  at  a 
place  at  least  one  hundred  miles  from  his  home,  where  his  witnesses  lived, 
«nd  he  was  necessarily,  by  all  of  these  circumstances,  placed  at  a  great  dis- 
advantage in  being  forced  into  trial  without  the  presence  of  the  counsel 
upon  whom  he  mainly  relied  to  defend  him,  and  who  were  personally  ac- 
<3uainted  with  his  witnesses. 

When  popular  passion  is  inflamed  its  effect  can  not  be  measured  or 
weighed,  and  when  one  charged  with  a  high  crime  is  in  danger  of  being  its 
Tictim,  every  precaution  should  be  taken  in  order  that  the  trial  may  be  had 
free  from  its  influence.  The  Commonwealth  is  more  deeply  interested  in 
having  an  unprejudiced  trial  than  in  the  conviction  of  the  defendant,  no 
matter  what  his  guilt.  ^We  do  not  think  the  court  erred  in  refusing  to 
change  the  venue  of  trial,  but  under  the  very  exceptional  circumstances 
surrounding  the  defendant  at  the  time,  his  motion  for  a^continuance  should 
have  been  sustained. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  con Mst- 
«ut  with  this  opinion. 

Whole  court  sitting. 


MCDONALD'S  EX'ORS,  &c.  v.  McDONALD,  &o. 

(Filed  March  £5,  190r.) 

1.  Wills— Testamentary  capacity— It  is  as  necessary  In  order  to  have  testa- 
mentary capacity  for  one  to  have  such  sensibilities  as  will  enable  him  to 
know  the  obligations  he  owes  to  the  natural  objects  of  his  bounty,  as  it  is 
for  him  to  have  the  capacity  to  know  the  nature  and  value  of  his  estate  and 
«  fixed  purpose  to  dispose  of  it. 

2.  Fixed  purpose— Aversion  to  children — Verdict  of  jury— On  the  trial  of 
a  will  contest,  though  the  evidence  showed  that  the  testator  had  the^^mind  to 
know  his  estate  and  the  nature  and  value  of  it,  but  had  a  fixed  purpose  to 
^ive  his  children  as  little  interest  in  it  as  possible,  and  that  his  aversion  to 
his  children  was  such  that  he  did  not  know  the  obligation  he  was  under 
to  them,  there  was  abundant  evidence  tending  to  show  a  lack  of  testamen- 
tary capacity  to  justify  the  court  in  submitting  the  case  to  the  jury,  and 
a  verdict  of  the  jury  against  the  will  is  not  flagrantly  against  the  weight  of 
the  evidence. 

W.  O.  Davis  and  Field  McLeod  for  appellants. 

D.  T.  Edwards  and  T.  L.  Edelen  for  appellees. 

Harry  A.  Schoberth  guardian  ad  litem  for  infant  app  Hants,  Howard  Sel- 
lers McDonald,  &c. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Payoter. 

This  appeal  results  from  a  coDtest  over  the  will  of  John  McDonald.  He 
left  six  children,  three  sons  and  three  daughters,  and  the  children  of  Mrs. 
Davis,  a  deceas.-d  daughter.    His  will  provides  for  the  distribution  of  his 
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estate  Into  seTen  parte.  Eaob  of  his  cbildreia  take  one  part  and  the  children 
of  the  deceased  daughter  one  part.  The  children  were  not  given  fee  simple 
titles  to  the  interest  devised  to  them,  hut  only  a  life  estate.  They  were 
given  no  more  freedom  in  the  use  of  the  life  estates  than  that  afforded  by 
law.  Some  of  those  taking  life  estates  had  children  and  some  did  not  have^ 
and  if  any  died  without  children  the  parts  devised  went  back  to  the  estate. 
A  trial  lesulted  in  a  verdict  for  the  contestants. 

A  reversal  is  asked  upon  the  following  grounds :  First,  that  there  was  no 
evidence  tending  to  show  a  want  of  testamentary  capacity:  second,  that  the 
verdict  of  the  jury  was  flagrantly  against  the  weight  of  the  evidence;  third, 
that  the  instructions  given  were  erroneous  and  misleading. 

The  testimony  is  voluminous,  and  we  will,  therefore,  only  state  in  brief 
some  of  the  evidence  introduced  by  the  contestants  which  tended  to  show  a 
lack  of  testamentary  capacity.  The  testator  accumulated  a  large  estate. 
Early  in  life  he  developed  a  great  desire  to  make  and  save  money.  He  was 
grasping  and  miserly,  and  evidently  cared  more  for  money  than  he  did  for 
his  family.  If  the  testimony  of  the  contestants  is  to  be  believed,  be  had  no 
genuine  affection  for  his  family,  and  not  the  proper  conception  of  bis  duty 
to  them.  There  is  evidence  tending  to  show  that  be  did  not  want  his  wife 
and  children  to  have  any  of  his  estate,  as  h^  expressed  It,  be  did  not  want- 
them  to  have  a  **damn  dollar;"  that  he  would  like  to  leave  It  in  debt,  go  that 
it  would  take  the  rents  of  the  land  thirty  or  forty  years  to  pay  it;  that  it 
he  knew  the  day  he  was  going  to  die  he  would  buy  land  so  it  would  take 
that  period  of  time  for  the  rents  to  pay  for  it;  that  he  wanted  to  leave  It  In 
such  a  way  that  the  children  would  have  to  work  like  dogs  to  get  a  livinic 
out  of  it.  While  he  seemed  to  express  a  pride  in  the  good  looks  of  one  of  bia 
daughters,  yet  he  only  allowed  her  170  to  clothe  her  and  to  pay  the  other  ex- 
penses incident  to  her  social  position.  His  daughter,  Mrs.  Davis,  married 
contrary  to  his  wishes.  She  lived  away  from  home.  Some  times  she  would 
return  home  with  her  childien^  and  he  would  tell  her  to  take  her  children 
out  of  his  sight  and  return  home  with  them.  He  lived  in  a  comfortable 
house,  and  on  one  occasion  when  one  of  bis  sons  returned  home  sick  he  put 
him  in  a  cabin  on  his  place,  which  had  been  occupied  as  a  residenoe  by 
negroes.  When  one  of  his  married  daughters  visited  his  house  upon  ono 
occasion  her  mother  had  to  slip  coal  to  the  daughter's  room  to  make  it 
comfortable.  When  his  daughter,  Mrs.  Davis,  died  In  Lexington  he  refused 
t<o  go  where  her  body  was,  though  he  went  to  the  funeral  and  Fat  in  the 
back  part  of  the  church.  One  witness  testified  that  he  said  concerning  fai» 
deceased  daughter,  Mrs.  Davis,  '^she  is  dead  now  and  I  hope  in  hell."  One 
of  Mrs.  Davis'  sons  was  ill  and  an  operation  was  necessary  to  save  bis  life. 
A  doctor  offered  to  perform  the  operation  free  If  the  testator  would  pay  the 
hospital  fee.  He  said  he  had  nothing  to  do  with  It;  '*damn  him,  let  him 
die."  He  said  on  one  occasion  that  if  he  could  take  his  property  with  him 
he  could  die  happy.  In  speaking  of  one  of  his  sons  he  said  that  he  was  a 
thieving  son  of  a  b— ,  and  was  robbing  him  of  his  wheat. 

There  was  much  testimony  offered  by  the  contestants  tending  to  show  that 
the  testator  did  not  know  the  obligations  he  owed  to  his  children.  He  un- 
questionably had  the  mind  to  know  his  estate  and  the  nature  and  value  of 
it.  He  seems  to  have  had  a  fixed  purpose  as  to  the  disposition  of  his  estate^ 
and  that  purpose  was  to  give  his  children  as  little  interest  in  it  as  possible. 
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The  oontest  was  waged  upon  the  gronnd  that  bis  aversion  to  his  obildren 
was  such  that  he  did  not  know  the  obligations  he  was  under  to  tbem.    It  ia 
as  necessary  in  order  to  have  testamentary  capacity  for  one  to  have  such  sen- 
sibilities as  inill  enable  him  to  know  the  obligations  he  owes  to  the  natural 
objects  of   his  bounty,  as  it  is  for  him  to  have  the  capacity  to  know  the  na- 
ture and  value  of  his  estate  and  a  fixed  purpose  to  diBjiose  of  it.    (Murphy's 
Ex'or  V.  Murphy,  23  Ey.  Law  Bep..  1460;  Wise,  &c.    v.   Foote,  &c.,  81  Ey., 
10;  Woodford  v.  Buckner,  &o.,  28  Ey.  Law  Rep.,  627.)    We  are  of  the  opin- 
ion that  there  was  abundant  evidence  tending  to  show  a  lack  of  testament- 
ary oagiicity  to  justify   the  court  in   submitting  the  case  to  the  jury.    W"^ 
do  not  think  the  verdict  df  the  jury  is  flagrantly  against  the  weight  of  th 
evidence.    The  instruction  deflnlng   testamentary  capacity  is  substantially - 
the  same  as  was  given  in  the  case  of  Woodford  v.  Buckner,  &c.,  and,  in  our- 
opinion,  was  a  proper  definition  of  testamentary  capacity. 
The  judgment  is  affirmed. 


SMITH,  &c.    V.  SMITH.  &o. 

(Filed  March  25.  1905— Not  to  be  reported. ) 

C.  H.  Breck,  F.  J.  Smith  and  W.  S.  Moberly  for  appellant. 

R.  E.  Roberts  for  infant  appellees. 

Appeal  from  Madison  Circuit  Court. 

Judge  Settle  delivered   the  following  response  to  petition  for  extension  of 
opinion : 

The  court  Is  asked  to  extend  the  opinion  herein  by  giving  its  constructloni 
of  those  parts  of  the  will  of  T.    J.    Smith  containing   the  devises  as  to  the 
"dwelling  house,"  on  Lancaster  avenue,  and  the  "store  house,"  situated  on 
Main  street,  in  Rtohmcnd.     As  the  construction  given  the  devises  in  question  < 
by  the  judgment  of  the  lower  court  was  as  contended  for  by  appellants,  and, 
therefore,  favorable  to  them,  and   no  appeal  was  taken  by  them  from  that 
I)art  of  the  judgment,  and  no  cross  appeal  was  prayed  or  taken  by  appellees  • 
therefrom,  Ic  is  the  opinion   of  the  court  that  the  devises  referred  to  are  not 
properly  before  it  for  construction,  and  that  the  extension  of  opinion  asked, 
should  not,  therefore,  be  granted. 

Wherefore,  the  petition  is  overruled. 


KENTUCEY   BUILDING    AND    LOAN  ASSOCIATION'S  ASS'EE,  &c;. 

V.  DAUGHERTY,  &c. 

(Filed  March  25,  1905— Not  to  be  reported.) 

Copying  record— Omitting  word— Changing  meaning— When  in  a  petition, 
for  a  rehearing  it  is  shown  that  in  copying  the  record  the  clerk  omitted  the 
word  "no"  before  the  word  "credit,"  and  so  made  the  sense  just  the 
opposite  of  what  was  expressed   in   the  original  record,  and  the  opinion  la. 

vol.  27—39 
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based  on  this  matter,  such  oplDion  Is  withdrawn  and  a  rehearing  Kranted 
and  the  case  continued  for  further  consideration,  with  leave  to  file  additional 
briefs. 

James  C.  Poston,  Burnett  &  Burnett  and  C.  B.  Blakey  for  appellants. 

L.  A.  Faurest  and  John  I.  Spring  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  rcFponse  to  petition  for  re- 
hearing: 

In  the  petition  foi  rehearing  it  ie  shown  that  in  copying  the  record  the 
«lerk  omitted  the  word  "no'*  before  the  word  "credit,"  and  so  made  the 
■sense  Just  the  opposite  of  what  waf>  expressed  in  the  original  record.  The 
•opinion  Is  based  on  this  mistake,  and  is  withdrawn.  From  a  careful  re-in- 
spection of  the  record  we  conclude  there  was  enough  in  it  to  show  the  mis- 
take, and,  therefore,  the  authorities  relied  on  for  appellant  do  not  apply. 

The  parties  are  given  until  the  first  dny  of  the  April  term  to  brief  the  case 
further  on  the  following  questions: 

Ist.  What  were  Daugherty's  rights  as  against  the  new  company  aftei  he 
accepted  the  new  stock  and  before  the  new  company  failed? 

2d.  Wa»  the  old  company  merged  in  the  new,  and  did  the  former  fail  in  the 
latter  within  the  spirit  and  reason  of  the  rule  laid  down  in  Heddick  v. 
United  StAtos  Building  and  Loan  Association,  106  Ky.,  d4* 

Sd.  Is  Dangherty  now  entitled  to  credit  on  his  debt  for  his  dues  paid  cD 
his  old  stock,  he  having  received  no  credit  therefor  on  his  new  stock? 

The  petition  fgr  rehearing  is  sustained. 


WISE  V.  WOLFE,  &c. 
(Filed  March  25,  1005.) 

1.  Judicial  sales— Relief  from  bid— While  the  rule  of  caveat  emptor  applies 
in  all  its  strictness  to  judicial  »iles,  it  is  not  thought  that  when  a  purchaser, 
before  conformation,  shows  a  failure  of  title  in  some  material  particular  a 
court  of  equity  may  not  relieve  him  of  his  bid  where  it  was  made  under  a 
clear  mistipprehension  of  fact  or  law  Inducing  the  bidding. 

2.  LlmitatioEj— An  unrelfftsed  lien  on  land  for  purchase  money  must  be 
deemed  to  be  barred  by  limitation  agaii^st  a  decedent's  estate  after  fifteen 
years. 

3.  Adverse  possesision— After  thirty  years'  continuouF,  adverse  possession  of 
laud  in  this  State,  all  rights  of  others  are  barred,  no  matter  under  what  dis- 
abilities the  true  owner  may  have  labored. 

4.  Same— Infancy— Where  a  grantee  of  land  took  possession  of  his  purchase, 
not  recognizing  or  adiuictlng  the  right  of  any  other  per.son  to  enjoy  it.  or 
any  part  of  it,  with  him,  but  in  hostility  to  every  other  title,  under  a  war- 
ranty of  a  complete'tlfcle,  his  possession  is  adverse  to  any  owner  who  did  not 
join  in  the  conveyance,  although  such  owner  may  have  been  an  infant. 

6.  Valid  title— Lands  sold  at  a  judicial  sale  which  had  been  in  the  adverse 
possession  of  the  decedent  (for  whose  estate  it  was  sold)  and  those  claiming 
under  him,  for  more  than  fifteen  years  before  the  suit,  which  fact  was  set 
out  in  the  petition,  conferred  upon  the  purchaser  a  good  title  thereto. 

6.  Separate  interest  in  separate  parcels— Sale  as  a  whole— In  a  sale  of  land 
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«fl  a  wkole  for  a  diTislon  of  the  proceed s,  wbvre  the  heirs  are  by  differeot 
parents  and  do  not  own  a  joint  interest  in  each  parcel,  the  faet  that  one  of 
the  heirs,  who  is  an  infant,  owns  an  interest  in  a  portion  of  the  tract  which 
Is  of  a  greater  yalae  than  an  ayerage  of  the  whole  tract,  is  not  cause  for  set- 
ting aside  the  sale,  as  this  fact  can  be  ascertained  by  the  court  before  distil- 
butioD,  and  the  proceeds  apportioned  so  as  to  give  to  such  Infant  its  eqult* 
able  interest  therein. 

7.  Wife  not  party— A  sale  will  not  be  set  aside  because  the  wife  of  one  of 
the  defendants  is  not  a  party  to  the  suit,  as  she  can  still  be  brought  before 
the  court  before  distribution  of  the  sale  money,  and  her  potential  interest 
ascertained  and  paid  to  her  out  of  her  husband's  share. 

8.  Misdescription  of  boundary— Where  the  land  intended  tube  sold  is  man* 
Ifest,  the  salOr  will  not  be  set  aside  because  of  a  misdescription  of  the  bound* 
ary  caused  by  a  resurvey  by  the  ofBcer  making  the  sale,  nor  because  said 
survey  was  not  filed,  nor  because  some  taxes  are  due  on  the  land  which  can 
be  paid  out  of  the  sale  money  before  disDrlbution. 

9.  Setting  aside  sale — The  sale  will  not  be  set  aside  because  one  of  the 
slaughters  of  deceaM*d  is  claimed  to  havH  died  testate,  devising  all  her  prop- 
erty to  her  sister,  and  that  her  will  is  being  contested,  because  if  the  will  is 
probated  her  sister,  who  is  a  party  to  this  action,  will  be  bound  by  the  de- 
cree, and  if  rejected,  then  all  her  heirs  are  parties  to  this  action  and  are 
bound  by  the  judgment  and  sale. 

10.  Valid  sale  of  land^-A  sale  of  land  made  and  confirmed  at  a  special 
term  of  the  circuit  court,  regularly  called,  is  valid. 

11.  Conflrmacion— Same  day  of  filing  report — A  sale  confirmed  the  same 
day  the  report  was  filed,  though  unusual,  is  not  invalid  as  to  the  purchaser, 
where  it  is-not  shown  that  the  purchaser  was  not  prevented  by  that  act  from 
filing  exceptions  of  merit  to  the  sale,  and  does  not  show  to  have  been  prej- 
udiced thereby. 

J.  C.  Beckham  &  Son  and  George  Nicholas  for  appellant. 

N.  L.  Bronaugh  and  Willis  &  Todd  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Herman  Rothschild  owned  about  400  acres  of  land  in  Shelby  county,  part 
t>f  it  jointly  with  one  of  his  sons.  Herman  died  tetitate,  making  an  unequal 
disposition  of  his  estate.  Several  of  his  children  have  since  died  Intestate 
and  unmarried.  The  children  were  not  all  full  brothers  and  sisters.  In 
consequence,  the  laud  having  been  owned  in  several  tsacts  though  adjoin- 
ing, was  not  susceptible  of  division,  even  if  it  be  deemed  as  one  tract,  so  as 
to  set-off  to  some  of  the  ultimate  heirs  their  respc^ctive  portions  without 
greatly  impairing  its  value.  This  suit  was  brought  under  subsection  2  of 
section  490,  Civil  Code,  for  the  sale  of  the  land  that  its  proceedE  might  be 
divided  among  those  in  interest.  A  decree  of  sale  was  rendered  at  the  Jan- 
uary term,  1904,  of  the  Shelby  Circuit  Court.  No  time  was  fixed  in  the 
judgment  for  the  sale.  The  oommissioner  advertised  it  immediately,  and 
sold  it  on  the  first  day  of  the  county  court  in  February,  1904.  Appellant 
was  the  highest  and  best  bidder,  and  executed  bonds  in  accordance  with  the 
terms  of  the  judgment.  At  the  January  term,  1^4,  the  court,  by  an  order 
of  record,  called  a  special  term  of  the  Shelby  Circuit  Court,  to  be  held  Feb- 
ruary 20,  1904,  to  consider  and  dispose  of  any  motions  arising   in  and  try 
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certain  designated  cases  on  the  docket,  including  this  case.  The  stle  wb» 
reported  to  the  court  at  the  special  February  term  on  Februarj  20,  1904, 
And  there  being  no  exceptions  filed,  the  sale  was  that  day  confirmed,  and  a 
deed  ordered  to  be  made  to  the  purchaser. 

At  the  next  regular  term,  which  was  in  May,  appellant,  the  purchaser, 
filed  exceptions  to  the  commissioner's  report  of  sale,  and  moved  that  the 
order  confirming  the  report  made  February  80  be  set  aside.  The  substance 
and  effect  of  the  grounds  for  setting  aside  the  order  of  confirmation,  in  so 
far  as  they  are  competent  to  open  up  such  nn  order  alter  the  terip  at  which 
it  is  entered,  may  be  stated  as  accident  and  surprise  suffered  by  the  com- 
plaining party,  by  which  he  was  prevented  from  appearing  and  defending 
the  action. 

It  is  settled  in  this  State  that  an  order  confirming  a  judicial  sale  is  a 
final  Judgment,  over  which  the  court  rendering  it  has  no  control  after  the 
expiratiun  of  the  term  at  which  it  was  entered  (Carpenter  v.  Strother,  16 
Ben  Mon.,  295;  McGowan  v.  Pennebaker,  8  Met..  609;  Thompson  v.  Brown- 
lie,  35  Ky.  Law  Rep.,  022;  Dawson  v.  Litsey,  10  Bush,  206),  except  for  the- 
oauses  mentioned  in  sections  618  and  840,  Civil  Code,  regulating  the  grant- 
ing of  new  trials  after  the  term  at  which  the  Judgment  may  have  been  ren- 
dered.    (Hooker  v.  Gentry,  8  Met.,  468;  McManama  v.  Garnett,  3  Met.,  517.  V 

Section  6*31,  Civil  Code,  requires  as  a  condition  precedent  to  a  complain- 
ant's right  to  ha«e  a  new  trial  under  section  618  that  he  must  state  in  hi? 
application  or  petition,  and  must  establish  a  valid  defense.  It,  therefore, 
becomes  necessary  to  first  look  into  the  exceptions  taken  to  the  sale  by  the 
purchaser,  as  if  they  are  not  a  valid  defense  to  the  confirmation  of  the  sale 
the  judgment  of  the  court  will  not  be  disturbed  on  a  mere  matter  of  in- 
formality of  practice  where  no  substantial  injury  is  done  to  the  party  com- 
plaining. The  exceptions  are  numerous,  and  go  to  the  point  of  questioning 
the  validity  of  the  judgment,  as  well  as  its  regularity.  They  also  raise  the 
sufficiency  of  the  title  sold  to  certain  parts  of  the  land.  While  the  rule  of 
caveat  emptor  applies  in  all  its  strictness  to  judicial  sales,  it  is  not  thought 
that  when  a  purchaser  before  confirmation  shows  a  failure  of  the  title  in 
some  material  particular  a  court  of  equity  ma}'  not  relieve  him  of  his  bid^ 
where  it  was  made  under  a  clear  misapprehension  of  fact  or  law.  Inducing 
the  bidding. 

This  case,  for  the  purposes  for  which  we  are  considering  it,  may  be  deemed 
as  coming  up  on  th^  exceptions  before  confirmation,  as  we  are  to  look  at  it  as 
if  the  exceptions  were  presented  as  a  defense  to  the  motion  to  confirm.  Ex- 
ception No.  1  is  because  the  records  of  the  Shelby  County  Court  clerk's  office 
show  an  unrelensed  lien  against  part  of  the  land  sold,  being  for  a  balance  of 
purchase  money,  evidenced  by  notes  due  March  1, 1387,  and  March  1,  1888,  re- 
spectively. As  more  than  sixteen  years  have  gone  since  a  cause  of  action 
arose  upon  the  note?,  they  must  be  deemed  fc)arred  by  limitation  against  the 
decedent's  estate.  (Sections  2514,  2628,  Kentucky  Statutes;  Yeates  v. 
Weedon.  6  Bush,  348;  Prewitt  v.  Wortham,  79  Ky..  287,  2  Ky.  Law  Bep., 
282;  Kendall  v.  Clark,  90  Ky.,  179.)  Even  if  kept  alive  by  promises  or  pay- 
ments in  the  meantime,  they  are  nevertheless  barred  as  liens  against  the 
land  in  the  hands  of  a  subsequent  innocent  purchaser  for  value.  (Tate  v. 
Hawkins,  81  Ky.,  677;  McCracken  County  v.  Mercantile  Trust  Co.,  84  Ky., 
844;  8  Ky.  Law  Bep.,  814.) 
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Tim  second  exception  ie  that  in  1869  certain -named  persons,  as  heirs  at 
law  of  one  Thomas  McGIain,  purported  to  convey  to  Herman  Rothschild  a 
parcel  of  land  now  sold  under  the  court's  decree;  that  as  a  matter  of  fact 
the  grantors  in  that  deed  were  not  the  only  heirs  of  Thomas  McCIain;  that 
certain  others,  some  of  whom  were  then  infants,  were  also  heirs,  and  as 
such  owned  undivided  shares  of  that  tract;  that  the  deed  was  invalid  for 
■certain  informalities,  and  by  reason  thereof  failed  to  convey  the  title  of  cer- 
tain others  of  the  heirs  named  as  grantors,  and  that  the  statutes  of  limita- 
tion can  not  be  invoked  by  Rothschild  because,  being  a  mere  joint  tenant 
In  the  ownersnip  of  the  land,  his  possession  was  not  adverse  to  the  others, 
but  was  amicable.  After  thirty  years  of  continuous,  adverse  possesElon  in 
this  State  all  rights  of  others  are  barred,  no  matter  under  what  disabilities 
the  true  owner  may  have  been  laboring.  (Section  2508,  Kentucky  Statutes.) 
Rothschild  bought  the  land,  and  it  was  attempted  to  be  conveyed  to  him, 
the  whole  of  it,  by  tho^e  heirs  who  joined  In  the  deed.  They  did  not  attempt 
to  convey,  nor  does  the  deed  show  that  Rothschild  thought  of  buying,  less 
than  the  whole  tract.  When  he  entered  into  possession  under  his  purchase  he 
took  possession,  not  recognizing  or  admitting  the  right  of  any  other  person 
to  enjoy  it,  or  any  partof  it,  with  him,  but  in  hostility  to  every  other  title. 
'The  grantors  warranted  to  him  the  complete  title  against  all  claims,  and 
went  so  far  as.  to  specifically  guarantee  the  title  against  the  claims  of  cer- 
tain infants,  whose  conveyance,  when  they  attained  their  majority,  the 
grantors  undertook  to  get.  This  precise  point  was  before  the  court  in  Pope 
T.  Brasfleld,  110  Ky.,  128,  and  it  wus  there  decided  that  the  grantee,  under 
•a  similar  conveyance,  took  adversely  to  the  owner  who  did  not  convey,  and 
not  amicably  as  a  joint  tenant.  (Larman  v.  Hughy,  13  Ben  Mon..  846; 
Riddle  V.  McBee,  4  Kj.Lnw  Rep.,  898.) 

The  lien  reserved  in  the  deed  of  1859,  and  not  released  of  record,  is  long 
-since  barred  by  limitakion,  and  is  not  a  cloud  against  the  title. 

The  third  exception  goes  to  the  sufficiency  of  the  title  to  some  fifteen  acres 
to  which  the  Rothschilds  do  not  show  any  proper  conveyance.  It  is  alleged 
in  the  petition,  however,  as  well  as  oiherwisf*  shown  in  the  record,  that 
Herman  Rothschild,  and  those  claiming  under  him,  had  been  in  the  actual, 
adverse  po8Ses.4ion  of  this  parcel  of  land,  claiming  and  using  it  openly  and 
■exclusively  for  more  than  ^fteen  years  before  the  suit  was  brought.  This 
■conferred  upon  them,  even  if  they  did  not  own  it  before,  a  perfect  title,  so 
far  as  the  record  shows  and  so  far  as  is  claimed.  (Section  2605,  Kentucky 
Statutes;  Terrell  v.  Herron,  4  J.  J.  Mar.,  627;  Marshall  v.  McDaniel,  12 
Bush,  881. )  The  section  of  the  Civil  Code,  section  499,  requiring  the  filing 
of  the  written  evidences  of  title  for  the  division  of  land,  obviously  can  not 
apply  to  this  proceeding. 

The  fourth  exception  raises  the  question  of  the  validity  of  the  calling  of 
the  special  term  of  court  for  February  20,  1904,  which  will  be  particularly 
noticed  further  along. 

The  fifth  exception  complains  that  the  judgment  of  sale  is  void,  for  each 
-of  two  reasons:  First,  '^because  it  is  not  sufficiently  stated  that  the.prop- 
•erty  sold  is  *a  vested  estate  in  possession.'  " 

Under  section  490  of  the  Civil  Code  only  such  estates  can  be  sold  under 
this  proceeding.    The  petition  does  set  out  the  character  of  the  title  owned 
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by  the  parties,  which  shows  od  its  face  a  vested  estate  In  possession,  th» 
ooxrect  iimDDer  of  pleading  that  fact,  instead  of  using  the  pleader's  conclu- 
•ion  without  the  (acts.  And,  second,  this  suit  was  brought  as  shown  by 
the  pleadings  under  pubsection  2  of  section  490,  Civil  Code  of  Practice,  for- 
the  purpose  of  selling  the  real  estate  described  in  the  pleadings,  that  the 
proceeds  of  sale  might  be  divided  among  those  entitled ;  that  it  is  not  possible 
to  do  this  under  this  sale  because  all  the  property  described  in  the  petition 
was  sold  as  one  tract,  and  said  property  is  composed  of  tracts  of  land  de- 
rived from  three  different  sources,  in  which  plaintiff  and  defendants  are  in- 
terested in  different  ways  and  in  different  proportions."        ' 

The  land  sold  as  a  whole  for  t46.50  per  acre.  It  w»s  appraised  as  a  whole 
(though  not  required  by  law  to  be  appraised  at  all)  at  $45  per  acre.  It  may 
be  true  that  each  acre  is  not  worth  precisely  what  every  other  acre  is.  In 
that  event  it  may  be  possible  that  by  the  process  adopted  in  making  this 
sale  some  of  the  owners  suffered  while  others  gained.  So  far  as  the  adults 
are  concerned  the  matter  is  not  objectionable,  for  if  they  saw  proper  to 
adopt  it,  and  have  had  the  sale  confirmed  notwithstanding,  they  are  bound 
by  it  so  far  as  the  purchaser  is  concerned.  But  one  of  the  defendant  own- 
ers is  an  infant.  The  interest  of  that  one  may  be  the  one  which  has  suffered 
by  the  course  indicated.  If  It  has,  within  a  given  time  after  arriving  at 
majority  the  case  could  be  re-opened  and  the  error  shown  by  the  infant, 
and  the  purchaser  made  to  bear  the  loss,  if  the  purchase  money  has  by  that 
time  been  paid  to  the  heirs,  and  is  gone.  But  there  is  no  occasion  to  take 
that  risk.  The  purchase  money  is  yet  to  be  paid  into  court,  and  its  dis- 
tribution has  been  expressly  reserved  by  the  judgment  of  the  court.  The 
circuit  court  can,  and  should,  investigate  the  question  as  to  whether  the 
land,  in  which  the  infant  has  the  greatest  interests,,  were  of  greater  average 
value  than  the  other  tracts,  and,  if  so,  the  extent  of  the  difference;  if  found 
to  exist,  the  court  can,  and  should,  adjudge  to  the  infant  out  of  the  purchase 
money,  adjudging  the  remainder  to  the  adults  as  their  interests  are  or  may 
be  fixed  by  the  record.  In  this  way  the  interests  of  the  infant  and  of  the 
purchaser  will  be  fully  protected. 

The  sixth  exception  is  that  one  of  the  defendant  owners.  Samuel  Roths- 
Child,  was  a  married  man;  that  his  wife  was  not  joined  in  the  suit,  and 
that  her  inchoate  dower  in  her  husband's  Interest  in  the  land  is  a  clond 
upon  the  title  sold.  (Section  495,  Civil  Code;  Woman's  Club  v.  Reed,  2& 
Ky.  Law  Rep  ,  1346,  111  Ky.,  806.)  The  court  may,  and  should,  yet  cacte 
her  to  be  made  a  party  defendant,  if  living,  and  the  value  of  her  potential 
right  found  and  paid  to  her  out  of  her  husband's  share  of  the  proceeds  of 
the  sale.  This  preclsd  practice  was  done  and  approved  in  Reed  v.  Reed,  9& 
Ky.  Law  Rep. ,  2324. 

The  seventh  exception  relates  to  apparent  discrepancies  in  the  description 
of  the  boundary  as  shown  by  a  comparison  of  the  petition  and  the  commis- 
lioner's  report  of  sale  and  deed.  It  is  not  claimed,  though,  and  doubtless 
it  not  a  fact,  that  the  land  ordered  to  be  sold  was  not  actually  sold,  and 
that  the  descriptions  of  it,  both  in  the  petition  and  in  the  oomroissloner's 
report,  do  not  fully  cover  it.  The  discrepancy  occurred  by  reason  of  a  re- 
■urvey  caused  to  be  made  by  the  commissioner,  and  referred  to  in  the  order 
oonflrmlng  his  report.    The  objection  is  not  substant'al.    Until  Bome  error 


WISE  V.  WOLFE,  ftO.  615 

Is  pointed  out  the  niceties  for  eznot  verification  desired  by  abstractors   will 
not  be  allowed  to  control,  and  to  upset  an  otherwise  regular  judicial  sale. 
The  sale  passes  the  title,  notwithstanding  there  may  have  been  a  misde- 
scription in  the  Judgment  or  commissioner's  deed,  the  land  intended  to  be 
sold  being  manifest.     (Hildebrand   v.  Bumshu,  10  Ey.  Law  Rep  ,  480.) 

The  eighth  exception  complains  that  the  survey  lost  alluded  to  was  not 
filed  of  record  in  the  case.    That  can  be  done  yet  if  desired. 

The  ninth  exception  relates  also  to  the  description.  The  description  i» 
by  metes  and  bounds,  courses  and  distances,  and  is  as  explicit  in  form  as  la 
customary,  indeed  more  so,  and  suifioient  in  every  sense.  It  is  not  claimed 
that  it  is  erroneous  io  any  material  particular. 

The  tenth  exception  says  that  the  answer  of  the  infant  defendant  was 
filed  by  his  mother,  who  styles  herself  in  the  pleadings  afa  her  statutory 
guardian,  and  that  she  does  not  exhibit  evidence  of  the  fact.  The  statutory 
guardian  is  the  person  required  to  file  the  answer.  (Section  36,  Civil  Code.) 
It  is  not  claimed  that  she  is  not  In  fact  the  statutory  guardian.  Until  there 
is  an  issue  upon  that  allegation  the  proof  of  it  is  not  re<fuired. 

The  eleventh  exception  is  that  taxes  to  the  amount  of  $66.30  assessed 
against  the  land  for  the  year  1908  had  not  been  paid.  Though  a  lien  on  the 
land,  they  were  not  due  when  the  sale  occurred.  The  proper  practice  is  to 
have  their  amount  credited  on  the  sale  bonds,  and  for  the  purchaser  to  pay 
them,  or  to  require  them  to  be  paid  out  of  the  purchase  money  fund  Id 
CO  art. 

The  twelfbh  exception  is  that  one  of  the  owners,  A.  Rothschild,  conveyed 
his  interest  to  another,  Louis  Rothschild,  by  deed  dated  July  9,  U98,  re- 
citing that  tl.OOO  of  the  purchase  money  was  not  paid,  and  reserving  a  lien 
on  the  land  to  secure  it;  that  A.  Rothschild  is  dead,  and  that  his  personal 
representative  ha^^  not  been  made  party  to  the  suit,  and  the  lien  has  not 
been  released.  Let  the  personal  representative  be  made  a  party  before  the 
purchase  money  is  distributed,  and  his  rights  fully  adjudged,  and  the 
money  paid  to  him  out  of  the  found  in  court,  and  the  lien  released  by  judg- 
ment of  the  court,  unless  it  is  done  voluntarily  sooner. 

The  final  objection  is  that  one  of  the  daughters  Is  claimed  to  have  died 
testate  in  Colorado,  devising  to  her  sister  all  her  property,  including  her 
interest  in  the  lands  sold;  that  the  will  offered  for  probate  In  Colorado  i» 
being  contested,  and  that  her  interest  in  the  lands  is  in  abeyance.  If  the 
will  IS  probated,  her  sister,  the  devisee,  being  a  party  to  this  action,  will 
be  boun^l  by  the  decree  and  sale  in  this  case.  If  the  will  be  rejected  by  the 
tribunal  having  the'jurisdiction  of  it,  then  all  her  heirs  at  law  who  are  her 
brothers  and  sisters  (she  having  died  then  intestate,  unmarried  and  without 
parent  living),  are  parties  to  this  suit,  and  are  bound  by  the  judgment  and 
sale.  Besides,  the  court  may,  and  doubtless  will,  in  the  present  state  of  the 
record,  nold  the  purchase  money  represented  by  that  deceased  sister's  share 
until  the  controversy  as  to  its  Inheritance  has  been  finally  decided.  We 
thus  conclude  that,  taking  as  true  all  that  appellant  says  in  his  exceptions 
as  to  the  state  of  the  title,  still  he  got  a  good  title,  the  fee  simple  to  the 
land  bought  by  him,,  under  proceedings  regular  upon  their  face,  and  in  a 
court  having  jurisdiction  of  the  subject-matter  of  the  action  and  of  the 
parties  to  it.     He  presents  no  ground  for  setting  aside  the  sale.    The  re- 
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Tnaining  question   is,  was  the  special  February  term,  1904.  of  the  Shelby 
iCircuit  Court  legally  called,  for  otherwise  its  judgment  confirming  the  sale 
"would  be  invalid? 

By  section  964,  Kentucky  Statutes,  a  special  term  of  a  circuit  court  may 
be  held  in  any  county  whenever  the  business  so  requires  in  the  judgment  of 
the  judge,  and  may  be  called  either  by  an  order  entered  of  record  at  the  last 
preceding  regular  term  in  the  county,  or  by  notice  signed  by  the  judge  and 
posted  at  the  couithouse  door  of  the  county  for  ten  days  before  the  special 
term  is  held.  '*The  order  or  notice  shall  specify  the  day  when  the  special 
term  is  to  commence,  and  shall  he  the  style  of  each  case  to  be  tried,  or  in 
which  any  motion,  order  or  judgment  maybe  made  or  entered  at  the  special 
term,  and  no  other  case  shall  be  tried,  or  motion,  order  or  judgment  entered 

« 

therein  unless  by  agreement  of  parties." 

That  section  was  literally  compiled  with  in  this  case,  but  appellant  con- 
tends that  as  he  was  not  a  party  to  the  action  when  the  order  calling  the 
special  term  was  entered,  he  can  not  be  deemed  to  have  had  constructive 
notice  of  it.  The 'statute  does  not  contemplate  that  actual  notice  must 
reach  persons  to  be  affected  by  it.  Constructive  notice,  resulting  from  a 
reasonable  opportunity  having  been  afforded  them  to  know  that  the  cases  in 
which  they  may  be  interested  are  to  be  tried,  is  all  that  is  practicable.  A 
purchaser  at  a  decretal  sale  becomes,  when  he  has  complied  with  the  terms 
of  the  sale,  a  party  to  the  action.  He  must  take  notice  not  only  of  what 
follows  in  the  action,  affecting  his  interest,  but  must  look  to  what  has  gone 
b  efoie.  (Klnonid  v.  Tutt,  88  Ky..  396;  Bean  v.  Hoffendorfer,  84  Ky.,  685; 
Huber  v.  Armstrong,  7  Bush,  691.) 

That  the  sale  was  confirmed  the  same  day  the  report  was  filed,  though 
unusual,  and  if  it  had  been  shown  that  the  purchaser  or  other  party  were 
prevented  by  that  act  from  filing  exceptions  of  merit  to  the  sale,  would  have 

■ 

teen  held  an  abuse  of  judicial  discretion,  does  not  seem  to  have  l3een  preju- 
dicial in  this  case,  as  no  one  has,  even  at  the  succeeding  term  of  the  court, 
presented  any  reason  against  the  confirmation.  We  conclude  that  appellant, 
as  purchaser,  got  the  complete  title  to  all  the  land  sold,  and  that  the 
proceedings  by  which  the  sale  was  confirmed  are  without  harmful  error. 
The  judgment  is,  therefore,  affirmed. 


COMMONWEALTH,  BY,  &c.  v.  STITES. 

(Filed  March  25,  1903— Not  to  be  reported.) 

H.  W.  Bingham  for  appellants. 

Hoger  Teamad  and  Humphrey,  Hines  &  Humphrey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  case  is  affirmed  by  a  divided  court. 
Judge  Cantrill  not  sitting. 
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SILVERMAN  v.  MAES,  BISHOP,  &c. 

(Filed  March  86,  1906— Not  to  be  reported.) 

Fred.  Bassman  and  E.  P.  Simmons  for  appellant. 

Thoe.  Healey  for  appelleefl. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  case  is  affirmed  by  n  divided  court. 
Judge  Gantrill  not  sitting.  • 


.      MURPHY  V.  METZ.  &o. 

(Filed  March  26.  19a5— Not  to  be  reported.) 

Deeds— Valuable  consideration— Reversion — Where  a  deed  to  a  schoolhouse 
lot  shows  that  it  was  made  for  the  consideration  of  $35,  paid  in  hand,  al- 
though it  purports  to  convey  the  lot  to  the  *' trustees  of  a  school  for  the  .use 
And  purposes  herein  expressed  and  for  no  other  use  whatsoever,"  such  deed 
flhows  that  the  grantor  was  not  a  donor  of  a  charity.  The  conveyance  was 
made  for  a  valuable  oonsideration  and  for  a  presumptively  commensurable 
oonsideratlon,  without  any  reserved  reversion  and  in  such  case  the  property 
does  not  revert. 

D.  R.  Castleman  and  Pryor  &  Sapinsky  for  appellant. 

Lane  &  Harrison  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Judge  Paynter  delivered  the  following  response  to  petition  for  rehearing: 

The  deed  of  Stlnson  to  the  trustees,  made  the  29tih  day  of  August.  1850, 
fiives  the  consideration  of  the  conveyance  in  the  following  language:  "That 
the  said  James  Stinson,  for  and  in  consideration  of  the  sum  of  S35  to  me  in 
hand  paid  befoie  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  he  hereby  acknowledges,  has  given,  granted,  bargainedand  sold,  and 
by  these  presents  does  hereby  give,  grant,  bargain  and  sell,  to  the  said  Ben- 
jamin Williau^s,  Preston  Zenor  and  David  Arnold,  as  trustees  of  a  school, 
the  following  lot  or  parcel  of  ground  lying  and  being  in  the  county  afore- 
said, and  for  the  use  and  purposes  herein  expressed,  and  no  other  use  what- 
soever. ' ' 

The  deed  shows  that  the  grantor  was  not  a  donor  of  a  charity.  If  he  had 
been,  and  there  has  been  a  failure  In  the  object  of  the  donation,  the  property 
would,  by  an  implied  trust,  have  reverted.  The  conveyance  was  made  for 
A  valuable  consideration  and  for  a  presumptively  commensurable  considera- 
tion, without  any  reserved  reversion.  In  such  a  case  the  property  does  not 
revert.  (Morrow,  &c.  v.  Slaughter,  5  Bush,  330.)  The  court  passes  upon 
the  question  as  to  whether  the  property  would  revert  to  appellant,  a  re- 
XDOte  vendor  of  Stinson,  because  cQunsel  for  appellant  insists  that  the  court 
in  the  judgment  appealeil  from  held  that  it  would  not  revert. 

Chief  Justice  Hobson  dissenting. 
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GAYLK  V.  RIGG. 
(Filed  March  26,  1905— Not  to  be  reported. ) 

1.  Passwaye— Grant— PresumptloDs — A  grant  of  way  over  one's  premises 
will  be  understood  to  be  a  general  way  for  all  purposes,  and  where  a  righc 
of  way  Is  granted  or  reserved  without  limit  of  use,  it  may  be  used  for  any 
purpose  to  which  the  land  accommodated  by  the  way  may  naturally  and 
raasonably  be  devoted. 

2.  Public  use— Unrestricted  for  fifteen  years— Acceptance  of  easement- 
Estoppel— Where  the  public  has  continued  for  any  and  every  purpose  euit> 
able  to  their  needs,  in  hauling  and  traveling,  without  let  or  hindrance,  to 
use  R  passway  for  more  than  fifteen  years,  its  public  use  can  not  be  restricted 
even  though  one  has  accepted  a  deed  containing  an  easement  of  a  private 
grant  of  the  way,  for  if  the  public  then  owned  the  right  of  way  it  was  not 
appellee's  to  grant,  nor  could  any  member  of  the  public  exclude  himself  by 
estoppel  from  using  a  public  highway  that  every  other  member  of  the  public 
had  the  right  to  use. 

Cammack  &  Perry  for  appellant. 

Moody  &  Bourne  fur  appellee. 

Appeal  from  Owen  Circuit  Court 

Opinion  of  the  court  by  Judge  O'Rear. 

This  controversy  is  over  the  existence  of  a  public  passway  from  appellant's 
land  to  the  Marion's  Landing  and  New  Liberty  turnpike  road.  Many  years 
ago  A.  M.  Bigg,  Sr..  appellee's  father,  owned  a  tract  of  about  600  acres  of 
land  on  Kentucky  river,  in  Owen  county.  He  established  a  boat  landing 
and  warehouse  on  his  place,  on  that  part  of  his  land  now  owned  by  appel- 
lant. A  public  highway  was  opened  by  A.  M.  Klgg,  Sr.,  or  at  least  was 
permitted  to  be  used  by  him  from  the  old  dirt  road,  later  converted  into  the 
Marion's  Landing  and  New  Liberty  turnpike  road,  to  his  landing  and  ware- 
house, and  on  down  the  river.  It  was  so  used  for  many  years  by  the  trav- 
eling public.  In  1875  A.  M.  Rigg,  8r.,  conveyed  to  his  son,  appellee,  a 
part  of  the  600  acre  tract.  The  latter  then  established  a  boat  landing  and 
warehouse  on  his  land,  a  few  hundred  yards  from  the  place  where  nis  father's 
had  been,  and  extended*the  road  down  to  it.  The  terminus  of  the  turnpike 
road  and  the  steamboat  landing  at  that  point  had  resulted  in  the  growth  of 
the  village  of  Moxley.  A.  M.  RIgg,  Sr.,  discontinued  his  boat  landing  and 
warehouse  ahout  the  time  A.  M.  Kigg.  Jr.,  established  his.  Tet  the  old 
passway  from  the  end  of  the  turnpike  to  A-  M.  Rigg,  Sr. *s,  home  place,  a 
distance  of  about  200  yards,  remained  open  to  the  public,  and  has  never 
been  enclosed  since  or  denied  to  the  public.  A.  M.  Rigg.  Sr.,  died  about 
1887,  and  the  home  tract  was  sold  to  another  son,  who  afterward  sold  it. 
until  it  has  come  to  appellant.  These  deeds  contain  grants  of  right  of  way 
out  to  the  turnpike  road.  For  what  purposes  is  not  stated.  After  appellant 
came  to  own  the  A.  M.  Rigg.  Sr.  's,  hom«  place  he  has  re-established  a  boat 
landing  there,  and  has  opened  a  warehouse  for  coal,  salt,  grain,  agricultuFsl 
implements,  and  so  forth.  Appellee  brought  this  suit  to  restrain  appellant 
from  using  the  old  passway,  which  he  claims  is  partly  on  his  land,  asm 
general  passway  for  any  purpose  except  agricultural,  and  in  connection 
with  appellant's  farm.    Appellee  claims  that  appellant  is  putting  it  to  an 
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additional  servitude,  l>y  hauling  coal  and  other  merchandise  over  it,  and  by 
permitting  and  inviting  it  from  the  public. 

There  is  a  serious  question  whether  appellee's  deed  embraces  any  {lart  of 
the  passway.  But  admitting  that  it  does,  still  it  is  not  clear  that  the  lan- 
guage of  the  grant  in  appellant's  deed  is  not  broad  enough  to  embrace  the 
very  use  to  which  he  has  been  putting  it.  The  language  of  the  grant  is 
general.  The  grant  is  appurtenant  to  the  land.  A  grant  of  way  over  one's 
premises  will  be  understood  to  be  a  general  way  for  all  purposes.  A  right 
of  way  granted  or  reserved  without  limit  of  use  may  be  used  for  any  pur- 
pose to  which  the  land  accommodated  by  the  way  may  naturally  and  rea- 
sonably be  devoted.  (Abbott  v.  Butler,  59  N.  H.,  817;  Walker  v.  Pierce,  38 
Vt.,  94;  Bakeraan  v.  Talbott,  31  N.  Y.,  866,  88  Am.  Dec,  275  282.)  In 
view  of  the  fact  that  appellant's  land  was  naturally  and  reasonably  adapted 
to  the  use  to  which  he  is  now  putting  it,  and  was  at  the  time  of  the  special 
grant  by  A.  M.  Bigg,  Sr.,  and  Indeed  had  been  so  used  by  him  for  many 
years,  is  strongly  persuasive  that  the  parties  so  intended  by  the  words  em- 
ployed that  the  easement  given  for  it  over  the  adjacent  estate  should  be 
sach  as  was  compatible  with  that  use,  and  as  would  Insure  to  the  dominant 
estate  its  highest  enjoyment.  The  elder  Bigg  can  not  be  deemed  to  have 
intended  excluding  his  son,  O.  C.  to  whom  the  special  grant  was  made,  in 
favor  of  appellee,  without  the  use  of  apt  language,  fairly  indicating  such 
purpose.  If  there  be  any  doubt  of  the  meaning  of  the  words  it  must  be 
resolved  against  the  grantor.  In  further  view  of  the  fact  that  this  is  the 
only  way  to  and  from  appellant's  farm,  that  construction  Is  particularly 
applicable,  as  in  buying  the  farm  he  may  well  be  supposed  to  have  had  in 
mind  utilizing  it  for  every  legitimate  advantage  and  profitable  employ- 
ment. It  is  not  deriied  that  appellant  has  the  right  to  use  the  passway,  by 
himself,  seivants  and  tenants,  for  agricultural  purposes  connected  with 
that  farm;  that  he  has  embarked  in  a  business  threatening  appellee's  pre- 
vious monopoly  seems  to  be  the  cause  of  the  trouble. 

At  one  time  the  passway  in  question  was  undeniably  dedicated  by  the 
owner  of  the  land,  the  elder  Bigg,  to  the  general  public  use,  to  travel  and 
haul  over  it  to  and  from  a  boat  landing  on  the  farm  now  owned  by  appel- 
lant, and  it  seems  for  the  purpose  of  general  travel  even  beyond  that  point. 
The  vendees  of  A.  M.  Bigft,  Sr.,  have  for  more  than  fifteen  years  denied 
the  public  use  of  all  of  that  passway  except  the'200  feet  now  in  dispute.  It, 
the  public,  has  continued  for  any  and  every  purpose  suitable  to  their  needs 
in  hauling  and  traveling,  without  let  or  hindrance  till  this  suit.  Appel- 
lant, even  if  the  part  of  the  passway  in  dispute  is  on  his  laud,  can  uot  now 
restrict  the  public's  use,  or  deny  it  to  appellant,  even  though  appellant  may 
have  accepted  a  deed  containing  an  easement  of  a  private  grant  of  the  way, 
for  if  the  public  then  owned  the  right  of  way,  it  was  not  A.  M.  Bigg, 
Sr.'s,  to  grant.  Nor  could  any  member  of  the  public  exclude  himself  by 
estoppel  from  using  a  public  highway  that  every  other  member  of  the  pub- 
lic had  the  right  to  use.  Appellant's  assenting  to  the  proposition  that  the 
way  was  a  private  one  only,  did  not  make  it  less  a  public  way  if  it  was  one, 
as  we  hold  it  was.  The  rights  of  the  public  could  not  be  bartered  in  that 
way. 

The  judgment  enjoining  appellant  from  the  use  of  the  strip  of  land  in 
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tlispate,  and  adjudging  damages  to  appellee  for  it9  preTlous  use  by  appel- 
lant, is  reversed  and  the  oause  Is  remanded,  with  directions  to  dismiss  the 
petition. 


THACKER  V.  COMMONWEALTH. 

(Filed  March  95.  1905— Not  to  be  reported.) 

Criminal  law— MaMcionsly  Injuring  railroad  engine— Intent — Under  Ken- 
tucky Statutes,  section  807,  making  It  a  felony  for  any  person  to  "willfnlly 
and  maliciously  *  *  *  do  any  act  whereby  an  engine  or  car  might  be 
upset  or  thrown  from  the  track,"  where  a  boy  twenty  years  of  age,  in  steal- 
ing a  ride  on  a  train,  turned  an  angle  cook  which  applied  the  air  to  the 
brakes,  which  had  the  effect  to  stop  the  train,  but  the  proof  shows  was  cal- 
culated to  bring  it  to  a  sudden  stop  and  throw  it  from  the  track,  where 
there  was  evidence  tending  to  show  that  the  boy  did  the  act  without  knowl- 
edge of  its  probable  consequences,  and  if  this  be  true  his  act  was  not  ma- 
licious, the  court  should  have  given  an  instruction  to  the  jury  submitting 
the  question  as  indicated. 

C.  W.  Lester  for  appellant. 

N.  B.  Hays  and  Chas.  H.  Morris  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  was  based  on  the  alleged  violation  of  section  807,  Ken- 
tucky Statutes,  which  reads  as  follows:  "Any  person  who  shall  willfully 
and  maliciously  tear  up,  displace,  break  or  disturb  any  rail  or  other  fixture 
attached  to  the  track  or  switch  of  any  railroad  in  operation,  or  break  any 
bridge  or  viaduct  of  such  road,  or  do  any  other  act  whereby  any  engine  or 
oar  might  be  upset,  arrested  or  thrown  from  the  track  of  such  road  or  switch, 
or  any  br:inch  or  turnout,  shall  be  confined  in  the  penitentiary  not  less  than 
•one  year  nor  more  than  five  years. " 

The  appellant  is  about  twenty  years  of  age,  and  the  evidence  tends  to  show 
that  while  stealing  a  ride  on  the  train  he  turned  an  angle  cock,  which  ap- 
plied the  air  to  the  brakes  and  had  the  effect  of  stopping  the  train.  The 
proof  shows  that  to  turn  the  air  on  in  that  way  was  calculated  to  bring  the 
train  to  a  sudden  stop  and  throw  it  from  the  track.  There  is  evidence  tend- 
ing to  show  that  the  boy  innocently  did  the  act  without  knowledge  of  its 
probable  consequences,  and,  therefore,  had  no  Intent  to  do  anact  which  was 
oalculated  to  upset,  arrest  or  throw  the  engine  or  cars  from  the  track.  If 
this  be  true,  his  act  was  not  malicious,  therefore,  the  court  should  have 
given  an  additional  instruction  to  the  jury  submitting  to  it  the  question 
above  indicated. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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T.  6.  &  M.  F.  SKIDMORE  v.  R.  P.  &  R.  M.  SCOBEE. 

(Filed  Maroh  26,  1906— Not  to  be  reported. ) 

Contract— Sale  of  lumber— Delivery— Acceptance— Payment  — Estoppel— 
Under  a  contract  by  which  appellants  agreed  to  deliver  lumber  on  board 
care  at  Bowen,  Ky.,  where  appellant  delivered  twenty  carloads,  nint€een  of 
which  appellee  accepted  and  paid  for  without  complaint,  in  an  action  b^ 
appellant  for  the  agreed  price  of  the  remaining  oar  it  was  error  for  the 
court  to  permit  appellee,  the  purchaser,  to  plead  as  a  counterclaim  damages 
for  alleged  defects  in  the  nineteen  carloads  which  appellees  had  inspected,^ 
accepted  and  paid  for,  as  appellees  were  estopped  to  claim  damages  therefor. 

John  D.  Atkinson  and  R.  L.  Greene  for  appellants. 

B.  R.  Jnuett,  Pendleton  &  Bush  and  J.  Smith  Hays  for  appellees. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Kunn. 

The  appellants,  as  partners,  on  March  8, 1008,  entered  into  a  contract  witb 
appellees,  by  which  they  sold  them  their  poplar  and  linn  lumber  at  $15  per* 
thousand  feet  delivered  on  board  oars  at  Bowen,  Ky.,  and  after  having  de- 
livered same,  in  all  twenty  carloads,  and  appellees  having  failed  to  pay  for* 
the  last  car.  amounting  to  $241.14,  appellants  filed  this  action  seeking  judg- 
ment for  this  balance. 

Appellees  filed  an  answer  and  counterclaim,  in  which  they  sought  to  re^ 
cover  damages  by  reason  of  a  portion  of  the  lumber,  known  as  saps,  beings 
inferior  in  quality,  caused  by  the  alleged  manner  in  which  it  was  handle<i 
by  appellants;  appellees  also  sought  to  recover  for  lumber  which  they^ 
claimed  appellants  refused  to  deliver  to  them  under  the  contract  sued  on,, 
in  all  amounting  to  $714. 

Appellants  traversed  the  affirmative  matter  in  theanswei*,  and  alleged  that 
the  lumber  left  on  the  mill  yard  was  the  individual  property  of  appellant^ 
T.  Q.  Skidmore,  and  manufactured  from  his  own  individual  tinilier,  and 
also  alleged  that  appellees  had  received,  inspected  and  accepted,  without  ob- 
jection, and  paid  for  all  except  the  last  carload,  and  that  they  were  estopped^ 
by  reason  of  their  acts,  from  setting  up  any  claim  for  damages  on  account 
of  the  way  in  which  the  lumber  was  stacked  and  handled.  This  affirmative^ 
matter  was  denied  by  the  appellees.  A  trial  was  had,  which  resulted  in  a. 
verdict  in  favor  of  appellees.  The  facts,  as  they  appear,  without  much  con- 
tradiction, are  in  substance  as  follows:  One  of  the  appellees  was  upon  the^ 
premises  of  the  appellants  and  at  the  place  where  the  logs  were  piled  whei> 
the  contract  was  made,  and  agreed  with  appellants  to  pay  them  $16  per> 
thousand  feet,  log  run.  for  the  lumber  delivered  on  the  cars  at  Bowen.  And 
it  was  agreed  that  appellees  were  to  have  all  the  lumber  that  the  logs  there^ 
and  belonging  to  the  partnership  would  make.  It  appears  that  appellantSL 
sawed  this  timber  and  shipped  to  app«^llees  twenty  carloads,  one  car  at  a 
time.  The  appellees  inspected,  accepted  and  paid  for  each  car  when  received 
without  any  objection  as  to  the  kind,  quality  or  condition  of  the  lumber*, 
except  the  last  car,  and  there  never  was  any  complaint  or  objection  as  to  the- 
quality  of  the  lumber  or  the  manner  In  which  it  had  been  handled  until 
flK>rae  days  after  the  last  car  was  received  by  them  and  until  a  few  daysi 
before  the  institution  of  this  action  by  the  appellants. 
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One  of  the^appellees  testified  that  on  the  17th  of  Cotober,  1908,  be  went  to 
the  lumber  yard  of  appellants  and  made  a  rough  oiUonlation  of  the  lumber 
then  on  the  yard,  and  he  estimated  it  at  about  48,000  feet,  and  that  after 
that  appellants  shipped  them  only  about  26,000  feet,  leaving  about  17.000  feet 
that  appellees  were  entitled  to  under  their  contract,  which  was  wrongfully 
retained  by  appellants;  that  it  was  worth  |S8  per  thousand  feet  at  Bowen, 
This  appellee  also  testified  that   when  at  the  mill  yard  he  noticed  that 
there  was  some  good  lumber  stacked  on  the  opposite  side  of  the  road  from 
the  main   lumber  yard,  and   that  there  was  other  lumber  near  there  that 
showed  evidences  of  having  been  restacked.    He  also  testified  that  he  saw 
T.  Q.  Skidmore  on  that  day,  after  he  left  the  lumber  yard,  and  Skidmore 
told  him  that  the  lumber  which  was  stacked  across  the  road  from  the  main 
pile  was  his  Individual  lumber,  made  from  his  own  trees;  that  it  did  not 
belong  to  the  partnership,  but  that  he  had  had  tbnt  made  into  lumber  after 
they  had  finished  their  contract  for  the  purpose  of  erecting  for  himself  a 
dwelling  house,  which  he  was  then  erecting.    Appellee  made  ho  response  at 
that  time  to  the  statements  of  Skidmore,  but  on  his  return  to  his  home  be 
wrote  to  Skidmdre  a  letter,  which  we  copy  in  part:    "The  writer  while  on 
the  yard  made  a  very  careful  estimate  of  what  there  was  of  the  thick  stuff, 
and   also  of  what  there  was  of  the  inch  common  and  better  laid  out,  and 
also  the  amount  of  log  run  in  the  original  stacks.    The  writer  noticed  that 
the  pile  of  common  and  better  on  the  right  as  you  go  up  was  not  the  orig- 
inal stack  in  which  this  lumber  was  dried;  could  tell  that  from  the  old  stick 
marks;  also  noticed  same  on  top  of  ash  and  that  some  of  the  inch  on  top  of 
the  thick  stuff  was  not  in  the  original  stack.    We  also  made  an  estimate  of 
the  lumber  at  the  railroad.    We  will  measure  and  Inspect  this  lumber  when 
it  comes  in,  and  will  know  whether  or  not  you  have  shipped  us  the  common 
and  better  which  you  have  held  back." 

After  all  the  twenty  cars  had  been  received  by  the  appellees,  and  on  the 
29th  of  October.  19US,  they  addressed  to  the  appellants  the  following  letter: 

"Under  our  contract  of  March  8,  1903,  we  were  to  get  all  of  the  lumber 
you  manufactured  out  of  a  certain  lot  of  logs,  at  a  price  of  $15  per  M.  log 
run,  board  measure,  and  were  to  pay  for  same  f.  o.  b.  car.s  Bowen,  less  2  per 
cent,  for  cash.  We  are  ready  and  willing  to  comply  with  our  contract  fully, 
but  you  are  not  complying  with  your  part,  in  that  you  are  not  shipping  U8' 
all  of  the  lumber,  but  are  retaining  back  some  common  and  better  grade. 

"We  write  to  ask  you  to  please  ship  us  all  of  this  lumber  at  once,  and  we 
will  pay  as  per  our  contract.  We  might  say  here  thot  you  havn  very  seri- 
ously failed  in  complying  with  your  part  bf  the  contract  in  another  particu- 
lar, vi/.,  you  fiiiled  to, stick  the  lumber  as  agreed,  and  have  not  given  the 
stacks  the  proper  elevation  and  width  as  agreed  upon,  and  in  this  you  ha^e 
virtually  ruined  all  of  the  sops." 

It  is  proper  here  to  remark  that  this  letter  contains  the  first  intimation  or 
claim  by  appellees  to  appellants  that  there  was  any  defect  or  damage  to  the 
lumber  they  had  received  on  account  of  any  failure  to  stack  it  in  accordance 
with  the  contract.  The  appellants  proved  by  themselves  and  several  wit- 
nesses that  this  lumber  claimed  by  appellees  to  have  been  held  back  did  not 
belong  to  the  partnership,  but  was  the  indlTidual  property  of  T.  G.  Skid- 
more; that  he  had  had  it  sawed  for  the  purpose  of  building  himself  a  dwell- 
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Ing  house  out  of  his  locllyldtiAl  logs,  and  that  this  lumber  was  not  sawed 
until  after  they  had  completed  their  contract  with  appellees.  Upon  this 
question  of  holding  back  of  lumbei:  in  violation  of  the  contract  we  are  of 
the  opinion  that  the  appellees  introduced  a  scintilla  of  proof  to  support  their 
claim,  and  it  wae  proper  for  the  court  to  submit  that  question  to  the  jury. 
But  upon  the  question  of  damage  to  the  lumber,  by  reason  of  improper 
stacking  and  handling,  we  are  of  the  opinion  that,  under  the  evidence,  the 
court  should  have  given  peremptory  inettuction  to  the  jury  to  find  for 
the  appellants  on  that  claim,  as  the  evidence,  without  contradiction,  shows 
that  appellees  received  this  lumber,  inspected  and  accepted  it  and  paid  for 
each  car  as  received,  except  the  last  one,  and  there  never  was  any  complaint 
with  reference  thereto  until  the  29 th  of  October,  1903,  which  was  after  all 
had  been  received,  and  by  reason  thereof  the  appellees  are  estopped  from 
now  claiming  damages  on  account  thereof.  (Albin  Co.  v.  Kentucky  Table 
Co.,  28  Ky.  Law  Bep.,  2261;  Mattingly  v.  Matthews,  14  Ky.  Law  Kep.,  800; 
Overman  v.  Ntlson  Bros.,  15  Ky.  Law  Rep.,  93;  Jones  v.  McEwen.  91 
Ky. ,  373. ) 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  I'emanded  for  further  proceedings  consistent  herewith. 


COMMONWRALTH,  BY,  &c.  v.  PATE,  &c. 
(Filed  March  26,  190&~Not  to  be  reported.) 

1.  Taxes— Penalty  for  nonpayment— Property  of  county— Liability  of 
sheriflf— Under  Kentucky  Statutes,  section  4148,  providing  that  a  penalty  of 
6  per  cent,  shall  be  collected  by  the  sheriff  of  persons  falling  to  pay  their 
tax  by  the  first  day  of  December,  after  it  is  due,  it  is  the  duty  of  the  sheriff 
^o  collect  such  penalty  as  well  as  the  principal,  uiid  such  penally  Is  the  prop- 
erty of  the  county,  and  the  shprlff  nniFt  account  for  It  on  his  official  bond. 

2.  Sheriff's  settlement— Surcharging— Limitation— Diligence— While  it  is 
true  that  the  county  is  barred  from  mnlntalning  an  action  to  surcharge  a 
settlement  after  five  years  from  the  time  when  the  mistake  could  have  been 
discovered  by  the  exercise  of  ordinary  diligence,  it  may  he  further  conceded 
as  true  that  if  it  appeared  in  the  case  that  five  years  had  elapsed  after  the 
settlement  and  before  the  action  was  instituted  it  would  be  necessary  if 
limitation  is  pleaded  for  the  t)laintiff  to  allege  and  prove,  if  controverted, 
that  the  mistake  could  not  have  been  discovered  by  the  exercise  of  reason- 
able diligence  within  five  years  next  before  the  institution  of  the  action. 
No  action  accrued  to  the  county  until  the  settlement  was  made. 

J.  A.  Dean  and  Gus  Brown  for  appellants. 

Morris  &  Eskridge  and  Miller  &  Todd  for  appellees. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  Commonwealth  of  Kentucky  for  the  use 
and  benefit  of  Breckinridge  county,  and  Breckinridge  county  against  S.  A. 
Pate,  a  former  sheriff,  and  his  bondsmen  on  his  official  bond,  to  recover 
certain  sums  of  money  alleged  to  have  been  collected  by  him  in  his  official 
capacity  and  not  accounted  for  as  by  law  required. 


624  COMMONWEALTH,  BY,  <ftO.  V.  PATE,  &0. 

The  allegatloDS  of  the  petition,  as  ameDdedT,  are  Bubstantially  that  the 
sheriff  collected  of  the  county  taxes  for  the  year  1896,  after  the  let  day  of 
December.  1895,  the  sum  of  $10,667.66,  and  6  per  cent,  penalty  thereon,  as  by 
law  required,  amountinfi;  to  the  sum  of  $618.98;  that  after  the  let  day  of 
January,  1896,  the  fiscal  court  appointed  one  J.  O.  Cunningham  a  commlB- 
sioner  to  settle  with  the  sheriff  for  the  county  taxes  for  the  year  1896,  and  a 
settlement  was  made  and  returned  as  by  law  required,  but  by  mistake  the 
officer  was  not  charf^ed  with  the  i)enalty  collected  by  him,  and  he  retains  it, 
although  payment  has  been  demanded  of  him.  A  general  demurrer  to  the 
petition  was  sustained  by  the  court,  aud  the  appellants  declining  to  plead 
further,  the  petition  was  dismissed,  of  which  they  are  now  complaining. 

By  section  4148,  Kentucky  Statutes,  any  person  failing  to  pay  his  taxes 
by  the  1st  day  of  December,  after  it  is  due,  shall  pay  a  penalty  of  6  per  cent, 
on  the  amount  unpaid,  and  it  is  the  duty  of  the  sheriff  to  collect  the  pen- 
alty, as  well  as  the  principal,  and  must  pay  it  over  to  the  proper  authority 
before  the  first  day  of  the  succeeding  January,  or  himself  pay  a  penalty  of 
6  per  cent,  on  the  amount  wrongfully  withheld.  The  penalty  collected  on 
the  county  tax  is  the  property  of  the  county,  and  the  ofiQcer  must  account 
for  it  on  bis  official  bond.  The  facts  admitted  by  the  demurrer  show  that 
8.  A.  Pate  collected  $667.65  as  penalties  from  delinquent  taxpayers;  that  the 
fiscal  court  appointed  a  commissioner  to  settle  with  him  his  accounts  as  to 
the  fiscal  matters  of  the  county  for  the  year  1895;  that  in  this  settlement, 
by  mistake,  the  officer  was  not  charged  with  this  sum;  that  be  now  wrong- 
fully  withholds  it  from  the  county,  although  demand  had  been  made  upon 
him  for  payment. 

It  Is  true,  as  contended  for  by  appellee,  the  county  is  barred  from  main- 
taining an  action  to  surcharge  the  settlement  after  Atc  years  from  the  time 
when  the  mistake  could  have  been  diEcovert*d  by  the  exercise  of  ordinary 
diligence;  and»ltmay  be  further  conceded  as  true  that  if  it  appeared  in 
the  case  that  five  years  had  elapsed  after  the  settlement  and  before  this 
action  was  Instituted  it  would  be  necessary  for  the  plaintiff,  if  limitation  is 
pleaded,  to  allege  and  prove,  if  controverted,  that  the  mistake  could  not  have 
been  discovered  by  the  exercise  of  reasonable  diligence  within  five  years 
next  before  the  institution  of  the  action.  No  action  accrued  to  the  county 
until  the  settlement  was  made,  and  the  petition,  as  amended,  does  not  dis- 
close when  it  was  made.  The  principles  herein  enunciated  are  supported  by 
the  cases  of  Commonwealth  v.  McClure,  20  Ky.  Law  Eep.,  1568;  Bates  t. 
Knott  County  Court.  24  Ky.  Law  Bep.,  78;  Pulaski  County  v.  Watson, 
Sheriff,  106  Ky.,  500,  and  Fidelity  and  Deposit  Co.  v.  Logan  County,  87  Ky. 
Law  Rep.,  66. 

The  court  erred  in  sustaining  the  demurrer  to  the  petition,  and  for  this 
reason  the  judgment  is  reversed  for  proceedings  consistent  herewith. 
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E.  H.  TAYLOR,  JR.  &  SONS  v.  TAYLOR. 
(Filed  March  17,  19()o. ) 

1.  Trade- mark  infringement— Action— Injunction — Accounting  of  profits 
— Simulation— Damages— Election— In  an  action  by  a  distilling  company 
for  damages  for  an  Infringement  of  Ics  trade-mark  as  a  manufacturer  of 
whisky,  and  for  an  injunction  and  accounting  of  profits  alleged  to  have 
been  made  by  the  defendant  thereby,  it  was  proper  for  the  lower  court  to 
require  the  plaintiff  to  elect  whether  it  would  prosecute  its  action  for  an 
injunction  and  profits,  or  for  damages,  as  an  injunction  and  profits  could 
be  had  in  an  equitable  proceeding,  while  damages  for  the  simulation  of  its 
whisky  is  properly  a  common  law  action  as  In  other  cases  of  fraud. 

2.  Partnership— As.»iignmenD  of  firm- Incorporation  of  samr  p  irtiee— Right 
to  firm  irade-mark— Where  a  partnership  was  formed  by  E.  H.  T.,  Jr.  Ss^ 
Sons  for  distilling  whisky,  which  was  advertised  and  known  as  the ''Old 
Taylor"  whisky,  and  said  firm  made  an  assignment,  and  vtas  succeeded  by 
the  same  parties,  under  the  corporate  name  of  E.  H.  T. ,  Jr.  &  Sons  Co., 
i¥hich  continued  to  make  and  advertise  their  product  as  the  ''Old  Taylor" 
i¥hisky,  it  must  be  presumed,  nothing  to  the  contrary  appearing,  that  th& 
debts  of  the  firm  were  settled,  and  that  the  "brand,"  as  the  property  of  the 
partners,  reverted  to  them,  and  they  had  the  right  to  use  it  in  the  name  of 
the  corporation  which  they  subsequently  formed. 

8.  ReglstraDlon  of  trade-mark— "Fao  simile  of  firm  signature"— Effect — 
Where  an  application  was  made  by  th^  firm  which  appellants  succeeded  to 
register  its  trade-mark,  "Old  Taylor,"  was  rejected  by  the  patent  oflfioe  be- 
cause of  a  prior  use  of  the  brand,  and  later  the  firm  made  another  application 
which  was  granted,  in  which  they  said:  "Our  trade-mark  consists  of  the  arbi- 
trary word— symbol  'E.  H.  Taylor,  Jr.  &  Sons, '  being  a  script  fac  simile  of  the 
signature  of  our  firm  name  by  the  senior  member  thereof. "  the  trade  mark  of 
the  firm  did  not  consist  in  the  words  "Old  Taylor, ' '  but  it  was  a  bandoned  for 
the  one  registered,  and  as  It  is  not  claimed  that  defendant  has  infringed  the 
registered  trade  mark,  so  much  of  the  action  as  sought  an  injunction  to  re- 
strain the  defendant  from  infringing  plaintlfi's  trade-mark,  or  on  account 
of  profits  therefor,  was  properly  dismissed  by  the  circuit  court. 

4.  Bights  of  plaintiff— Concealments  by  defendants— Blended  whisky— 
Imposition  on  public— Injury  to  plaintiff— It  appearing  from   the  evidence 
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that  appellant  (defendant)  was  not  a  distiller,  but  a  blender  of  whiskjg, 
And  that  he  intentionally  labeled  and  advertised  his  whiskj  as  ''Old  Ken- 
tucky Taylor,"  but  not  as  blended  Roods,  and  as  the  whisky  of  appellant 
^plaintiff)  had  attained  a  high  reputation  as  a  pure  Kentucky  distilled 
"Whisky,  the  selling  by  appellee  of  his  blended  whisky  was  a  violation  of 
-appellant's  rights  which  can  not  be  sanctioned.  The  appellee  may  properly 
«ell  his  brand  of  "Old  Kentucky  Taylor,"  provided  he  so  frames  his  adver- 
tisements i\s  to  show  that  it  is  a  blended  whisky,  but  he  can  not  be  allowed 
to  impose  on  the  public  a  cheaper  article,  and  thus  deprive  appellant  of  the 
fruits  of  its  energy  and  expenditures,  by  selling  his  blended  whisky  under 
labels  or  advertisements  which  conceal  the  true  character  of  the  article.  So 
much  of  appellant's  action  as  sought  damages  having  been  dismissed  with- 
out prejudice,  the  only  remedy  to  which  it  is  entitled  Is  an  injunction  as 
indicated. 

Wm.  McKee  Duncan,  Wm.  Lindsay  and  Hazelrigg  &  Hazelrigg  for  appel- 
lants. 

Humphrey,  Hines  &  Humphrey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

E.  H.  Taylor,  Jr.  &  Sons  Co.  is  a  corporation  formed  under  the  laws  of 
Kentucky,  and  engaged  in  the  manufacture  and  sale  of  whisky  in  Woodford 
and  Franklin  counties,  claiming  the  exclusive  use  of  a  certain  trade-mark 
which  is  lettered  upon  the  barrels,  bottles  and  cases  containing  their 
whisky,  and  printed  upon  their  letter  heads  and  their  advertisements,  their 
brand  being 'Old  Taylor,"  coupled  with  the  words,  "The  premier  Ken- 
tucky whisky,"  and  with  the  script  signature  of  E.  H.  Taylor,  Jr.  &  Sons. 
It  filed  this  suit,  charging  In  its  petiiion  that  while  it  had  the  exclusive 
right  to  use  the  above  trade-mark  the  defendant.  Marion  K.  Taylor,  was, 
without  its  consent,  in  the  city  of  Louisville,  using  on  barrels,  bottles,  etc., 
containing  a  spurious  compound  of  whisky,  a  trade-mark  and  brand  sab- 
stantlally  the  same  and  almost  identical  with  that  of  the  plaintiff;  that 
this  he  did  fraudulently  to  mislead  the  puldic,  purchasers  and  consumers 
of  whisky  into  the  belief  that  the  whisky  so  branded  by  him  was  the  whisky 
manufactured  by  the  plaintiff;  that  the  defendant  advertised  himself  as  a 
distiller,  when  he  owned  no  distillery,  and  was  not  a  distiller  of  whisky, 
and  was  palming  off  his  compound  as  "Old  Taylor"  whisky,  although  he 
was  only  a  blender  of  whisky,  and  was  thus  Infringing  upon  the  plaintiffs' 
trade  mark,  which  was  of  value  |l(X),poo,  and  had  thus  enriched  himself  to 
the  full  amount  of  f75,000.  An  injunction  was  prayed,  restraining  the  de- 
fendant from  further  piracy  of  its  trade-mark,  and  an  account  was  sought 
of  profits  made  by  the  defendant  in  his  infringement  of  the  plaintiff's  trade- 
mark, and  also  damages  in  the  sum  of  tlOO.OOO  for  the  simulation  of  plain- 
tiff's whisky  and  the  selling  of  the  defendant's  whisky  for  it. 

The  defendant  entered  a  motion  that  the  court  require  the  plaintiff  to 
elect  whether  it  would  prosecute  the  claim  on  account  of  profits  or  the  claim 
for  damages.  The  court  sustained  the  motion,  and  thereupon  the  plaintiff 
elected  to  sue  for  an  injunction  and  accounting  of  profits,  and  dismissed  so 
much  of  its  petition  without  prejudice  as  claimed  damages,  reserving  the 
right  to  sue  therefor  in  another  action  if  it  should  so  desire.    This  action  of 
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the  court;  was  proper  as  the  plalDtiff  was  not  entitled  to  both  an  accounting 
-of  profits  and  damages  for  the  simulation  of  its  whisky.  The  account  of 
profits  conld  he  had  in  an  equitable  action,  but  damages  for  the  simulation 
of  its  whisky  would  properly  be  had  in  a  common  law  action,  as  in  other 
oases  of  fraud.  There  was  thi:s  left  in  the  action  only  the  question  of  an 
Injunction  and  an  accounting  of  proficfi  if  the  infringement  of  the  trade- 
mark was  established.  The  defendant  aueweied,  traversing  all  of  the  alle- 
gations of  the  petition.  On  final  hearing  the  court  dismissed  the  petition, 
-and  the  plaintifT  appeals. 

The  proof  shows  that  on  January  1,  18H7,  a  partnership  was  formed  of  B. 
H.  Taylor,  Jr  &  Sons.  This  firm  opt'rated  a  distilltry  in  Woodford  county, 
manufacturing  whisky  which  was  known  as  ''Old  Taylor,"  and  was  so 
branded  on  the  barrels,  Ijottles,  etc.  They  ndvertised  it  very  extensively, 
■and  it  attained  a  high  reputiition  as  a  first  class  whisky.  The  firm  made 
an  a$:8ignment  In  the  year  1>98,  and  on  April  30.  ISM,  the  corporation  of  E. 
H.  Taylor,  Jr.  &  Sons  Co.  was  formed,  which  has  since  manufactured  "Old 
Taylor"  whisky,  and  has  continued  toadveitlse  it  extensively,  and  sell  it 
all  over  the  country.  It  i.s  claimed  by  the  defendant  that  it  is  not  shown 
how  the  corporation  ever  got  the  right  to  use  the  brand  "Old  Taylor,"  no 
transfer  appearing  from  the  assignee  of  the  firm,  but  it  is  shown  that  the 
•corporation  bought  the  distillery  at  which  the  whisky  was  made,  and  as 
neither  the  assignee  nor  any  of  the  creditors  of  the  firm  have  objected  to  the 
use  of  the  brand  by  the  corporation,  it  must  be  presumed  that  the  debts  of 
the  firm  were  settled,  and  that  the  brand  as  the  property  of  the  partners 
reverted  to  them,  and  that  they  had  the  right  to  use  it  in  the  name  of  the 
corporation  which  they  subsequently  formed. 

It  remains,  therefore,  to  determine  what  trade-mark  the  firm  had.  It  ap- 
pears that  the  firm  applied  in  1887  to  the  United  States  authorities  to  regis- 
ter a  trade-mark  "Taylor"  or  "Old  Taylor,"  but  the  application  was 
rejected  by  the  patent  office  because  of  a  prior  use  of  the  brand.  After  this, 
in  the  year  1889,  the  firm  made  another  application  to  the  patent  ofBce  to 
register  a  trade-mark,  which  was  granted.  In  this  application  they  said: 
*'Our  trade-mark  consists  of  the  arbitrary  word— symbol  *E.  H.  Taylor,  Jr. 
'&  Sons,'  being  a  script  fac  simile  of  the  Fignature  of  oui  firm  name  by  the 
«enior  member  thereof.  This  has  generally  been  arranged,  as  shown  in  the 
accompanying  fac  simile,  in  which  it  appears,  in  black  script,  on  a  hori- 
zontal line  within  a  circular  border  embracing  the  words  'Old  Taylor;'  but 
these  are  nonessential,  and  it  may  be  differently  arranged  or  colored  with- 
out materially  altering  the  character  of  our  trade-mark.  It  has  sometimes 
been  used  with  additions  in  the  following  form,  to  wit:  'Yours  truly,  £}d- 
inund  H.  Taylor,  Jr.  &  Sons;'  but  the  essential  feature  of  the  trade-mark 
is  the  script  fac  simile  signature  *K.  H.  Taylor,  Jr.  &  Sons.'  This  trade- 
mark has  been  used  continually  in  business  by  us  since  January  1,  1887." 

Where  a  trade-mark  is  registered  the  registry  must  be  presumed  to  show 
what  the  trade-mark  is,  and  things  which  are  disclaimed  as  going  to  make 
up  the  trade-mark  must  be  considered  as  abandoned.  Under  this  rule  the 
trade-roark  of  the  firm  did  not  consist  In  the  words  "Old  Taylor,"  for  these 
are  expressly  said  to  be  nonessential  in  the  application,  and  the  essential 
feature   In  the  trade-mark  is  the  script  fac  simile  signature  "£.  H.  Taylor, 
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Jr.  Ss  S0D8/'  by  the  senior  member  of  the  flmi.  (Stagg  t.  Taylor,  95  Ky.^ 
661. )  It  is  not  claimed  that  the  defeDdant  has  iDfringed  in  an j  way  this 
trade-mark.  He  has  not  used  anything  in  his  brands  of  this  character,  and, 
therefore,  so  much  of  the  action  as  nought  an  injunction  to  restrain  the  de- 
fendant from  infringing  the  plaintiff's  trade- ninrk  or  an  account  of  profits 
therefor  was  properly  dlsmlt-hed  by  the  circuit  court". 

It  remains  to  consider  whfther  there  was  a  frnudulent  simulation  of  the 
plaintiff's  whisky  by  the  defendant.  The  proof  shows  that  the  plaintiff's 
whisky  was  a  high  priced  nrtlcle.  and  was  advertised  extensively  as  a  pure 
distilled  whisky,  most  of  it  being  bottled  in  bond.  The  defendant,  Marlon 
E.  Taylor,  at  the  time  the  suit  was  brought  was  not  a  distiller,  and  did  not 
own  a  distillery.  He  was  a  nctifler.  doing  business  in  Louisville.  Before 
going  in  business  in  Louisville,  about  the  3  ear  1^8P,  he  had  been  a  drtunmer 
traveling  through  the  south,  and  had  been  known  among  some  of  hla friends 
as  "Kentuoky  Taylor.*'  When  he  went  into  the  rectifying  bnsineag  he 
began  putting  up  a  whisky  which  he  called  "Old  Kentucky  Taylor."  Bfcli- 
fled  or  blended  whisky  is  known  to  the  trade  ae  single  stamp  whisky,  while 
bonded  whisky  is  known  us  double  stamp  goods.  The  proof  showe  that  the 
rectifiers  or  blenders  take  a  barrel  of  whisky  and  draw  off  a  large  juirt  of  it^ 
filling  it  up  with  water,  and  then  adding  spirits  or  other  chemicals  to  make 
it  proof  and  give  it  age,  bead,  etc.  The  proof  also  shows  that  from  50  to  7^ 
per  cent,  of  the  whisky  sold  In  the  United  States  now  is  Llended  whisky, 
and  that  a  large  part  of  the  trade  prefer  It  w  the  straight  goods.  It  is  a 
cheaper  article,  and  there  is,  therefore,  a  temptation  to  simulate  the  more 
expensive  whisky.  The  bottle  In  which  the  d*  fendant  sold  his  whis^ky  were 
not  similar  to  the  plaintiffti'  botths  The  label  used  by  the  appellant  on  Its 
bottles  is  as  follows: 
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In  hts  adveTtliwmpnc  npp>>Mpp  foUowml  often  Ibe  Inbel  on  Ma  bottles:  In 

aChKF  ailTertlacnitnta  he  UBfd  the  folluwing: 


^i/iA  9VAffr 


iotf/st^txr, » 


Apppllce  mlv^rtifctl  his  whlskj  pxtfin»l»e1j,  nnd  we  Iblnk  It  reasonablr 
clear  Dhnt  oii«  reading  thest;  ailvertlsfiiicntii  who  woe  not  fnmlliiir  with  tti» 
whisky  trade  would  iinderstnnd  that  "Old  Kentiirky  Taylor"  was  a  Btralsht 
wblfiky.  and  wtthniit  going  Into  the  niinutine  of  the  evidence,  we  deem  It 
Bufficl*!>nt  to  Bay  thnt  we  are  tuillsQed  TFom  It  that  appellee  Intentionally 
labeled  and  adverttR'd  hlH  nhlnky  tin  he  did,  to  pnas  It  off.  not  bb  blended 
goods.  Imt  HI  the  whisky  ot  appellant,  which  hnd  ntlnlned  a  very  high  repu- 
tation as  a  pure  Kentnob;  distilled  whUky,  »nd  tbst  his  thus  selling  Ms 
blended  whisky  wn*  n  violation  ot  apDellant'fi  rights.  Appplliint  had  sent 
out  thoiisnndp  of  clrcnlara  every  month  advertising  Its  whisky;  It  had  spent 
bnndrecis  ot  dolliirs  in  the  trade  jonrniils  nnd  otherwise  advertising  It  as 
the  "Premier  Kentucky  Whisky."  und  It  had  thiie  given  value  to  Its  brand. 
Appellee's  whisky  wiis  a  cheaper  nrtlcle.  nnd  could  Ite  «old  at  prices  nt  which 
Appellant  L-<iiitd  not  nlTnrd  to  fell  its  whlnky.  The  selling  of  the  cheaper 
BOodB  under  lalielf  and  ndveri.ita'nientfi  whiuh  to  the  unlnttlnted  would  indi- 
cate thnt  it  was  iippelliinfs  whisky.  s<j  well  advertised  as  a  first  class  article. 
can  not  be  sanotloned.  The  ilefendnnt  may  priiperly  sell  bla  brand  of  "Old 
Kentucky  Taylor.''  provided  he  so  trainee  his  advertisements  as  to  show 
that  It  U  n  blended  whisky,  but  he  cin  not  be  allowed  to  Impose  upon  the 
publlo  n  cheaper  aitiole.  niid  thus  deprive  nppellnnt  of  the  fruits  of  lt» 
energy  and  eipendltiires  by  selling  his  blended  whisky  nnder  labels  or  ad- 
vertlsementfi  which  conceal  the  true  character  of  the  article,  for  tbia  would 
destroy  the  volue  ot  the  appellant's  trade. 

Id  the  action  tor  fraudulent  simulation  ot  the  plnlnllfl's  goods  there  csa 
be  no  accounting  of  proflts  In  equity.  The  remedy  le  by  the  common-law 
action  tor  damages  as  In  any  other  case  ot  fraud.  So  niucb  of  the  acllotk 
BB  eougbt  damages  having   been  dlttnlesed  by  the  apiwltonl  without  prejn- 
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dice,  the  ocly  remedy  to  which  it  is  entitled  is  an  in  junction  as  ahove  in- 
dicated. 

Judgment  reversed  and  cause  remanded  for  a  judgment  and  further  pro- 
ceedings consistent  herewith. 

\?hole  court  sitting. 


WEATHERHEAD  v.  CODY,  &c. 
(Filed  March  16,  1905— Not  to  be  reported.) 

1.  Street  improvement— Ordinance  —  Intention— Although  an  ordinance 
may  he  inartificially  drawn,  yet  where  it  Is  evident  that  the  board  of  trus- 
tees intended  that  the  abutting  property  should  pay  the  expenses  of  an  im- 
provement to  the  street  they  should  be  required  to  pay  for  same. 

2.  Attested  copy  of  ordinance  —Validity—  Presumption— Where  attested 
copies  of  an  ordinance  Is  filed  as  evidence  in  a  case  the  presumption  must 
be  indulged  that  they  were  regularly  passed  until  their  validity  Is  Im- 
peached, and  If  the  town  clerk  had  failed  to  make  a  record  of  the  passage  of 
the  ordinance  that  fact  could  be  established  by  parol  testimony. 

8.  Passage  of  two  or  more  ordinances — Effect — While  the  clerk  of  the  board 
of  trustees  should  have  recorded  the  separate  action  of  the  board  on  different 
ordinances,  although  this  is  not  shown,  and  although  the  board  may  have 
passed  two  or  more  ordinances  at  the  same  time,  such  action  would  not 
prevent  a  recovery  by  the  appellees  for  the  work  which  they  did. 

S.  W.  Adams  for  appellant. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  owned  property  on  Spring  street,  in  Elsmere,  a  town  of  the 
sixth  class.  The  board  of  trustees  enacted  ordinances  providing  for  the  im- 
provement of  the  streets  of  the  town.  It  did  so  by  virtue  of  section  8706, 
Kentucky  Statutes.  The  section  provides  that  the  costs  and  expenses  shall 
be  paid  out  of  the  general  fund  of  the  town  or  by  the  owners  of  land  front- 
ing or  abutting  on  public  streets,  as  the  board  of  trustees  may  determine. 
The  improvement  was  made  by  the  appellees  in  front  of  the  appellant's 
property  as  provided  by  the  ordinance  and  required  by  the  terms  of  the  con- 
tract. 

The  payment  Is  resisted  because,  first,  that  the  ordinance  did  not  provide 
that  it  should  be  made  at  the  expense  of  owners  of  property  fronting  or 
abutting  on  the  street  improved;  second,  that  the  board  of  trustees  could 
not  pass  five  separate  ordinances  by  the  same  vote;  third,  that  the  ordinance 
was  not  duly  passed;  fourth,  that  the  acts  of  the  board  of  trustees  can  only 
be  proven  by  the  minutes  kept  by  the  town  clerk. 

By  the  second  sectlcn  of  the  ordinance  of  September  30,  189f),  it  Is  provided 
that  the  contractor  was  to  be  paid  by  assessments  collected  from  the  owners 
of  lots  fronting  or  abutting  on  the  street  improved.  While  the  section  is 
Inartificially  drawn,  yet  it  Is  very  evident  that  the  board  of  trustees  in- 
tended that  the  abutting  property  owners  should  pay  the  expenses  of  the 
improvement.  Neither  the  contractor  nor  the  property  owners  could  have 
gathered  any  other  meaning  from  the  ordinance.  We  will  consider  objec- 
tions Nos.  2  and  3  together.     It  is  insisted  that  the  plaintiff  failed  to  show 
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by  the  minutes  of  the  board  of  trustees  that  the  ordinance  was  duly  paeaed. 
Attested  copies  of  the  ordinances  were  filed  as  evfdenoe  in  the  case.  From 
these  attested  copies  the  presumption  must  be  indulged  that  they  were  duly 
and  regularly  passed,  until  their  validity  is  impeached.  If  the  town  clerk 
had  failed  to  make  a  record  of  the  passage  of  the  ordinances  of  the  board  of 
trustees,  still  it  could  be  established  by  parol  testimony. 

Dillon  on  Municipal  Corporations,  238,  says:  "Where  the  records  of  a 
municipal  corporation  have  been  so  carelessly  and  imperfectly  kept  as  not 
to  show  the  adoption  of  a  resolution  or  othor  acts  of  the  city  council,  and 
there  is  no  written  evidence  iu  exisitence,  parol  testimony  may  be  admitted, 
€.  g.,  to  show  that  certain  work  was  done  by  authority  of  the  city,  by  prov- 
ing the  passage  of  a  resolution  of  the  coiincll,  the  appointment  of  a  com- 
mittee to  make  the  expenditure,  their  report  after  the  work  was  done,  and 
its  adoption  by  the  council.  " 

While  it  was  established  by  parol  testimony  that  the  ordinance  was  passed, 
this  was  not  necessary  as  the  appellant  did  not  overcome  the  prima  facie 
case  of  regularity  which  was  made  out  by  the  attested  copies  of  the  or- 
dinances. 

The  evidence  does  not  shDw  that  the  ordinance  was  voted  on  togethei  with 
other  ordinances.  While  the  clerk  should  have  recorded  the  separate  actions 
of  the  board  of  trustees  on  different  ordinances,  still  the  record  does  not 
sustain  appellant's  claim  that  two  or  more  ordinances  were  voted  on  at  the 
«ame  time.  If  it  had  been  done,  the  action  of  the  board  of  trustees  would 
not  prevent  the  appellees  from  recovering  for  the  work  which  they  did,  for 
this  court  has  so  adjudged. 

The  judgment  is  affirmed. 


ATHERTON  v.  WARREN,  &c. 

(Filed  March  16,  1005. ) 

Judicial  sales— Vested  estate— Joint  owners— Infants— Remaindermen— 
Under  Civil  Code,  section  JWO.  providing  for  the  sale  of  real  property  held 
jointly  by  two  or  more  person h,  if  the  property  be  in  possession  and  can  not 
be  divided  without  injuring  its  value,  such  sale  may  be  made  where  there 
■are  vested  estates  jointly  held,  though  one  of  the  parties  is  a  life  tenant  and 
the  remaindermen  are  infants. 

Henry  W.  Sanders  for  appellant. 

Wilkins  G.  Anderson.  Henry  M.  Johnson  and  Johnson  &  Hieatt  for  ap- 
pellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  under  section  490,  Civil  Code  of  Practice,  for 
the  sale  of  property  on  the  southwest  corner  of  Chestnut  and  Fourth  streets, 
in  the  city  of  Louisville.  The  property  can  not  be  divided  without  ma- 
terially impairing  its  value.  It  belongs  to  the  estate  of  L.  L.  Warren,  who 
died   leaving  a  widow  and  nine  children.     Each   child   took  an  undivided 
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^ne-nlnth  interest,  subject  to  the  widovr's  dower.  The  widow  is  dead  aod 
«  daughter  died  before  her  mother*  leading  her  husband,  Eugene  W.  Lee, 
Sr.,  and  four  children,  two  of  whom.  Eugene  W.  Lee  and  George  F.  Lee, 
being  Infants.  W.  B.  Warren,  a  son  of  L.  L.  Warren,  conveyed  his  one- 
ninth  interest  to  his  mother.  Mary  A.  Warren.  Mary  A.  Warren  died  in- 
testate, and  the  one- ninth  interest  conveyed  to  her  by  her  son  descended  to 
her  eight  surviving  children  and  her  grandchildren,  the  Lees.  One  son, 
Cary  I.  Warren,  conveyed  his  undivided  one-ninth  interest  to  his  sinter, 
Ella  M.  Warren.  Eugene  W.  Lee.  Sr..  is  tenant  by  the  curtesy  in  one-ninth 
interest  inherited  by  his  wife,  and  his  four  children  hold  the  remainder  in- 
terest, and  they  each  inherited  from  their  grandmother.  Mary  A.  Warren, 
one-fourth  of  one-ninth  of  one-ninth  Interest.  The  foregoing  statement 
fihows  the  condition  of  the  title  of  the  property  ns  well  as  the  possession  at 
the  time  the  action  was  instituted. 

The  property  was  ordered  sold  and  the  appellant.  Peter  Lee  Atherton, 
became  the  purchaser  at  the  price  of  |» 0,000.  He  resisted  the  confirmation 
of  the  sale  chiefly  upon  the  ground  that  the  interest  of  the  two  infants  could 
not  be  sold  under  section  490.  Civil  Code  of  Practice. 

Section  49U  of  the  (Mvil  Code  of  Practice  reads  as  follows:  "A  vested  es- 
tate in  real  property  jointly  owned  by  two  or  more  persons  may  be  sold  by 
an  order  of  a  court  of  equity,  in  an  arrion  brought  by  either  of  them,  though 
the  plaintiff  or  dnfendnnt  be  of  unsound  mind  or  an  infant: 

"Ist.  If  the  share  of  each  owner  be  worth  less  than  tlOO. 

**2d.  If  the  estnt^i  be  in  poss^ession  and  the  property  can  not  be  divided 
without  materially  imp:iiritig  its  value,  or  the  value  of  the  plaintiff's  inter- 
est therein." 

This  court  has  been  called  upon  frequently  to  construe  the  above  section 
of  the  Code.  In  the  cases  of  Berry,  &c.  v.  Lewis,  &c. ,  2rt  Ky.  Law  Rep., 
hdO;  Liter  V.  Fishback,  2u  Ky.  Law  Kep. ,  260;  Swearingen  v.  Abbott,  &c., 
99  Ky.,  271,  and  Malone  v.  Conn,  &c.,  96  Ky.,  98,  the  court  had  this  section 
of  the  Code  under  consideration.  In  each  of  these  cases  it  appeared  that 
there  was  either  a  life  estate  In  the  property  sought  to  be  sold,  or  that  there 
was  a  life  tenant  or  tenant  by  the  curtesy  of  the  entire  property  sought  to 
be  sold,  and  the  court  held  that  it  could  not  be  sold  for  one  or  the  other  of 
these  reasons,  as  it  was  not  an  estate  in  possession  jointly  owned  by  two  or 
more  persons  who  are  in  possetision  thereof. 

In  Dineen  v.  Hall,  28  Ky.  Law  Kep.,  l()ld,  the  court  held  that  the  prop- 
erty could  not  be  sold  under  section  490,  Civil  Code  of  Practice.  In  that 
case  it  appeared  that  John  Hall  was  entitled  to  courtesy  in  one  undivided 
one-half  of  the  property  sought  to  be  sold,  and  the  fee  to  that  half  was  in  an 
Infant,  and  the  other  half  of  the  estate  was  owned  by  the  plaintiff,  so  the 
oourt  denied  the  right  to  sell  the  property  because  those  with  vested  inter- 
oste  were  not  joint  owners  in  possession.  The  court  is  confronted  with  the 
question  as  to  whether  or  not  it  will  adhere  to  the  opiniim  in  the  case  of 
Dineen  v.  Hall.    If  it  is  adhered  to,  the  sale  to  Atherton  is  invalid. 

In  the  case  of  Kean  v.  Tilford,  81  Ky.,  600,  there' were  life  estates  and  re- 
mainders over,  and  the  court  held  the  property  could  be  sold  under  section 
490.  In  i»assing  upon  the  question,  the  court  said:  "In  this  case  all  the 
parties  in  interest  are  before  the  court  and  vested  with  the  title.    In   the 
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case  of  Philip  Speed's  will  he  provides  that  after  the  death  of  his  wife  his 
property  shall  be  divided  between  his  children,  the  children  of  any  who 
may  be  dead  receiving  the  share  of  the  parent.  This  was  a  vested  interest. 
The  same  provision,  in  substance,  is  found  in  the  will  of  Joshua  Speed. 
By  the  codicil  he  devises  an  interest  in  his  estate  to  three  of  his  sisters  for 
life;  then  to  the  children  of  his  other  brothers  and  sisters.  *The  present 
capacity  of  taking  effect  in  possession,  if  the  possession  were  to  become  va- 
cant, distinguishes  a  vested  from  a  contingent  remainder.'  (Walter  v. 
Crutcher,  15  B.  M., — . )  All  the  parties  in  Interest  who  are  sui  juris  are 
seeking  to  have  the  entire  property  sold,  and  the  testimony  of  those  who  are 
familiar  with  the  hotel  is  to  the  effect  that  it  is  not  susceptible  of  divisioD. 
It  is  insisted  by  counsel  for  the  infant  that  a  unity  of  interests  must  exist, 
and  a  joint  right  of  possession,  to  authorize  a  sale  of  the  entire  prox)erty; 
that  all  the  unities  of  interests,  title,  time  and  possession,  creating  a  joint 
tenancy  nt  the  common  law,  must  be  found  to  exist  in  this  case,  or  the 
chancellor  is  without  power  to  adjudge  a  sale.  Such  is  not  the  meaning  of 
the  Code.  A  vested  estate  is  nil  that  is  necessary  or  required.  Joint  ten- 
ants, tenants  In  common,  and  copjirceners  are  entitled  to  have  a  division  of 
their  real  estate,  and  whether  called  the  one  tenancy  oi  the  other,  they  haTe 
a  vested  estate;  and  with  such  an  interest,  when  the  property  is  not  suscep- 
tible of  division,  it  may  be  sold  by  the  decree  of  the  chancellor.  Such  was 
the  plain  purport  of  the  statute.'' 

In  view  of  these  decisions  the  court  is  called   upon  to  reconcile  the  real 
and  apparent  conflict  in  them. 

The  possession  of  the  property  is  jointly  held  by  the  Warren  heirs  and 
Lee,  as  tenant,  by  the  curtesy  in  an  undivided  part.  The  Warren  heirs  and 
Lee  are  tenants  in  common.  The  legislature  evidently  intended  by  the 
enactment  of  section  490  to  give  joint  owners  having  a  vested  estate  In  real 
property  in  their  possession, when  it  could  not  t)e  divided  without  materially 
impairing  its  value  or  the  value  of  the  plaintiff's  interest  therein,  the  right* 
to  have  it  sold.  Under  this  provision  of  the  Code,  if  the  value  of  the  plain- 
tiff's interest  alone  is  materially  impaired  by  continuing  to  hold  the  prop- 
erty, he  is  entitled  to  have  It  sold.  The  tenant  by  the  curtesy  has  a  vested 
interest  in  the  property  the  same  as  have  the  Warren  heirs.  This  being 
true,  the  record  presents  a  case  where  persons  with  a  joint  iiUerest  and  in 
possession  peek  the  sale  of  the  property  under  section  490.  They,  have  the 
right  to  the  sale  of  the  property  under  that  section.  To  take  any  other 
view  would  be  to  hold  that  the  legislature  intended  that  although  persons 
with  a  vested  Interest  and  in  the  possession  of  the  property  could  be  pre- 
vented from  selling  it  on  account  of  the  small  Interests  of  remaindermen. 
In  our  opinion  the  intention  of  the  legislature  is  effectuated  when  we  hold 
that  property  may  be  sold  under  section  4iK)  where  there  are  vest<»d  estates 
jointly  held,  although  one  so  holding  is  a  life  tenant.  This  view  would  be 
in  hnrmonv  with  the  other  decisions  of  this  court  which  have  denied  the 
right  of  the  sale  of  property  under  section  490,  where  the  possession  was  In 
a  life  tenant  alone  in  possession  of  the  property.  From  the  conclusion  we 
have  reached  Dineen  v.  Hall  should  be,  and  is,  overruled.  Our  conclusion 
is  that  the  proceedings  under  which  the  appellant.  Atherton,  made  the 
purchase  is  regular,  and  the  court  can  vest  him  with  the  fee  simple  title  to 
the  property. 

The  judgment  is  affirmed. 
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WATHEN,:&c.  V.  CITY  OF  LOUISVILLE. 

(Filed  March|22,  1906— Notftolbe  reported.) 

Taxation— Exemptions— Hoepltal— Adjunct  to  medical  school— Under  sec- 
tion 170  of  the  Conptitution  exempting  "institutions  of  purely  public  char- 
ity'' from  taxation,  a  hospital  which  is  an  adjunct  to  a  medical  school  \» 
subject  to  taxation,  although  patients  who  are  not  able  to  pay  for  treatment 
therein  are  admitted  free  for  the  purpose  of  the  education  of  the  students 
of  the  medical  school  in  their  profession. 

W.  S.  Pryor  for  appellants. 

H.  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court, 'Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

Dr.  W.  H.  Wathen  and  three  otherpgentlemen   owned  property  200j2<iO  feet 
between  Sixth  and  Center  Ftreets/upon  which   buildings  are  situated   li> 
which   a  medical  school  is  conducted   under  the   name  of   the  "Kentucky 
School  of  Medicine. "    The  medical  school  building  fronts  on   Sixth  street 
and  what  is  known   as  the  infirmary  or  hospital  fronts  on    Center  street. 
These  buildings  are  connected   by  a  hall  on  the   second  floor.    The  latter 
building  is  used  as  a  hospital  a ndf dispensary  In  which  there  are  operating 
rooms  and  rooms  for  surgical  dressing,  etc.     Medicines  are   dispensed  and 
patients  are  treated  free   of   charge  unless  they  are  able  to  pay  from  $.3  to  |5> 
per  week.     If  patients  are  not  able  to  pay  they  are  admitted  without  charge. 
Dr.  Wathen  says  the  hospital  was  erected  In  order  that  the  proprietors  might, 
have  clinical  instruction  in  a  certain  degree  iinder  their  direct  supervision^ 
so  as  to  makfi  a  doctor  better  qualified  to  adminlHter  to  the  wants  of  patients. 
The  income  from  the  hospital  does  not  meet  its  expenses  by  from  f5,000  to 
17,000  when  Interest  is  charged  upon  the   investment  in  the  hospital.     It  la 
claimed  that  the  property  used  as  an  infirmary  or  hospital  is  exempt  from 
taxation  bj  virtue  of  section  170  of  the  Constitution,  which  reads  as  follows  : 
"There  shall  be  exempt  from  taxation  public  property  used  for  public  pur- 
poses; places  actually  used  for  religious  worship,  institutions  of  purely  pub- 
lic charity,  and  institutions  of  education  not  used  or  employed  for  gain   by^ 
any  person  or  corporation,  and  the  income  of  which  is  devoted  solely  to  th» 
cause  of  education. " 

It  is  manifest  from  the  evidence  that  the  hospital  is  maintained  because 
It  is  necessary  to  the  successful  conduct  of  the  school  of  medicine.  Without 
the  clinical  instruction  and  the  operations  by  the  professors  in  the  presence- 
of  the  students  the  school  could  not  be  maintained  with  success.  The  hos- 
pital is  an  adjunct  or  a  part  of  the  medical  school.  Whatever  gain  may  re- 
sult from  the  operation  of  the  medical  school  goes  to  the  owners  of  the  prop- 
erty. While  the  evidence  shows  a  great  deal  of  charity  work  is  performed 
in  the  treatment  of  patients  and  in  dispensing  medicines,  still  the  institu- 
tion is  conducted  for  profit.  As  it  is  operated  for  gain  no  part  of  it  is  ex^ 
empt  from  taxation  under  section  170  of  the  Constitution.  This  conclusion 
Is  supported  by  Gray  Street  Infirmary  v.  City  of  Louisville,  28  Ky.  Law 
Bep.,  1274. 

The  judgment  is  affirmed. 
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GLOBE  FERTILIZER  CO.  T.  TENNESSEE  PHOSPHATE  CO. 
(Filed  March  S6,  1905— Not  to  be  reported.) 

1.  ContlDuing  contract— Action  thereon — Entire  damages — In  an  action 
Yor  a  breach  of  a  continuing  contract  the  plaintiff  has  a  right  to  Bue  at  cnoe 
€or  hie  entire  damages  without  waiting  for  the  expiration  of  the  contract 
period. 

3.  Breach  of  contract— Evidence  considered,  and,  Held— That  appellee  was 
guilty  of  a  breach  of  its  contract  for  the  shipment  of  pliosphate  rock  to  ap- 
pellant. 

Kohn,  Baird  &  Spindle,  Dodd  &  Dodd  and  Hazelrigg  &  Chenault  for^ap- 
pellant. 

Helm,  Bruce  &  Helm  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  u  corporation,  was  engaged  in  the  manufacftnre  and  sale  of 
fertilizers.  The  appellee,  a  corporation,  was  engaged  in  mining,  preparing 
>and  selling  to  manufacturers  of  fertilizers  phosphate  rock  to  be  used  by 
them  in  the  manufacture  of  fertilizers.  The  apppellee,  at  the  time  it  was 
.proposed  to  enter  into  the  contract  to  which  reference  will  be  hereafter 
made,  was  in  che  hnnds  of  a  receiver,  and  its  managers,  in  order  to  justify 
4ihem  in  taking  it  from  the  control  uf  the  court,  desired  to  enter  into  con- 
tracts with  con&umprs  of  phospbato  rock,  and  thereby  insure  a  certain  and 
Tegular  consumption  of  its  product.  Among  others,  it  sought  to  and£dld 
make  a  contract  with  the  appellant  by  which  it  was  to  furnish  it  such  pbos 
phate  rock  as  it  neoded  in  the  conduct  of  Its  business.  The  negotiations  cul- 
minated in  the  making  of  a  contract  of  the  date  of  September  ^3,  1896, 
which  was  to  continue  for  a  period  of  five  years  from  January  1,  18117.  This 
contract  is  admitted.     Sections  Nos.  3,  8  and  6  read  as  follows: 

'*Sectiun  2.  The  phosphate  rock  to  come  from  the  phosphate  deposits  near 
Alt.  Pleasant,  Tenn. 

"Section  3.  The  quality  of  the  rock  to  show,  on  fair  average  sampling,  a 
minimum  of  72  per  cent,  bone  phosphate,  u  nmzimum  of  6  per  cent,  of  oxide 
of  iron  and  alumina,  and  a  maximum  of  3  per  cent,  of  moisture.  Should  at 
•any  time  during  life  of  contract  rock  be  received  which  shows  below  72  per 
cent,  bone  phosphate  and  above  70  per  cent,  bone  phosphate,  the  same  is  to 
be  accepted  and  paid  for  by  you  at  a  reduction  in  price  per  ton  of  6^  cents 
ior  every  unit  of  bone  phosphate  below  72  per  cent.  Your  company  to  have 
the  right  to  reject  all  rock  running  below  70  per  cent  bone  phosphate. 
Should,  at  any  time  during  life  of  contract,  rock  be  received  which  shows 
«bove  6  per  cent,  oxide  of  iron  and  alumina  and  under  6  per  cent,  oxide  of 
iron  and  alumina,  the  same  is  to  be  accepted  and  paid  for  by  your  company 
-on  the  basis  of  one  unit  of  excess  iron  and  alumina  equals  two  units  of 
bone  phosphate.  All  analysis  to  be  made  on  dry  hisis,  and  when  rock  is 
analyzed  for  oxide  of  iron  and  alumina  the  bone  phosphate  in  same  must 
Also  be  determined. 

* 'Section  5.  The  rock  to  be  crushed  so  as  to  pass  through  a  three-inch 
ring." 

Shipments  were  made  under  this  contract  from  time  to  time,  but  appellee 
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fnlled  to  crush  a  large  per  cent,  of  the  rock  eo  that  it  would  pass  through  a 
three  inch  rin«r,  which  rendered  it  necessary  for  appellant  to  iij^tall  a  roct 
crusher  in  order  to  reduce  it  In  size  so  that  it  might  be  UFed  in  the  manu- 
facture of  fertilizer.     The  appellant  finally  asked  the  appellee  to  ship  un^ 
crushed  rook,  but  the  appellee  would   not  agree  to  do  that,  except  at  its. 
option,  as  shown  by  the  letter  of  January  19,  1898,  where  it  is  said:  "It  is. 
our  intention   to  carry  out  our  understandings,   verbally  and   otherwise. 
*    *    *    Naturally  we  want  to  hold  onto  your  business  if  we  can  do  so  with  -. 
out  the  loss  of  money.    *    ♦    *    We  suggest  that  our  contract  stand  as  it  is, 
and  that  we  undertake  to  furnish  you  with  uncrushed  rock  at  11.66  when- 
ever we  can   secure  the   Fame  satisfactorily  to  ourselves,  we  to  make  an 
honest  effort  to  secure  the  uncrushed  rock.     Whenever  we  are  unable   ta 
secure  the  uncrushed  rock,  we  are  to  have  the  right  to  ship  to.  you  crushed 
rook  at  11.60.    This  would  seem  to  us  fair,  and  we  hope  that  you  can  see* 
your  way  clear  to  agree  to  it." 

On  January  26,  ISflS,  appellee's  mannger  wrote  appellant  a  letter,  in  which 
language  appears  as  follows:  "With  reference  to  the  contract,  we  would  say- 
that  it  has  been  our  intention  all  along  to  place  those  factories  with  which 
we  have  time  oontracts  on  equally  as  good  a  footing  as  their  competitors, 
as  long  as  we  can  do  so  without  the  loss  of  money  to  ourselves.  In  other- 
words,  we  intended  to  meet  any  legitimate  corai)etition,  or  let  our  patrons: 
buy  where  they  could  buy  the  cheapest  and  most  satisfactory.  (Will  you. 
please  send  us  a  copy  of  our  letter  of  September  lst?>  With  reference  to  the- 
contract,  we  have  felt  that  it  was  an  obligation  for  five  years,  and  nt  a  price^ 
at  which  we  would  probably  come  out  even.  We  are  still  preparing  to  fur- 
nish you  our  prepared  rock  at  the  contract  price,  but  if  you  think  ynu  can 
supply  yourself  at  a  lownr  cost,  we  prefer  to  cancel  the  contract.  «nd  after- 
you  haie  made  investigationt:  as  to  prices,  et^s. ,  if  you  do  not  advise  us  ta 
the  contrary,  we  will  regard  the  contract  as  canceled.  With  refert'uce  to 
the  guarantees  as  to  quality,  we  will  say  that  we  have  never  taken  these 
into  consideration  at  all,  as  we  named  them  for  safety,  at  a  time  when  no 
one  knew  what  could  be  produced  out  of  these  deposits.  We  fully  realize 
that  none  of  the  rock  we  have  shipped  has  failed  to  be  very  much  superior 
in  quality  than  the  guarantees  named  in  the  contract.  For  instance,  re- 
cent sampling  of  our  rock,  analyzed  by  different  chemists,  shows  as  follows: 

Moisture.  1  &  A.  B.  L.  P, 

.66  per  cent.  4.75  per  cent.  79.72  per  cent» 

.41  per  cent.  5.      per  cent.  80.07  per  cent. 

"We  have  not  had  a  single  analysis  during  the  past  six  months  that  showed 
under  78  per  cent.  Certainly  if  a  change  of  guarantees  would  be  of  any" 
benefit  to  you,  we  would  be  willing  to  change  the  guarantees  as  follows: 

Moisture.  1  &  A.  B.  L.  P. 

8  per  cent.  5  per  cent.  77}4  per  cent. 

"We  have  already  commenced  shipping  you  three  cars  of  lump  rock  fo]> 
test,  but  we  can  not  undertake  to  bind  ourselves  to  secure  this  rock  regu^ 
larly,  because  its  production  depends  on  the  weather.  The  only  way  ruc^ 
of  this  character  can  be  produced  to  cover  contracts  with  safety  is  to  mine, 
it,  dry  it,  and  haul   it  from  the  fields  during   the  summer  and  autumn 
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TnoDths  aDd  etore  it  under  sheds  for  shipmenta  as  ordered.  We  trust  that 
the  above  plain  statements  will  enable  you  to  acquit  us  of  pique  or  any 
desire  to  wriggle." 

On  January  27,  18U8,  the  appellant  wrote  the  appellee  as  follows:  *'Xow. 
taking  your  letters  of  January  19  and  26,  it  suits  us  to  have  the  contract 
continued,  as  these  letters  indicate  very  clearly  your  Intention  to  carry  it 
out  in  good  faith.  Now  the  quality  of  rock  which  you  propose  to  furnish 
us  as  indicated  in  your  letter  of  January  26  is  entirely  satisfactory,  and 
you  may  enter  our  order  for  twenty-five  cnrloads  for  shipment,  commencing 
February  15.  You  can  have  the  option  of  shipping  us  uncrushed  rock  in 
accordance  with  your  letter  of  January  19,  at  11.55,  or  the  crushed  at  $1.60." 

After  the  exchange  of  these  letters  in  January,  18^8,  shipments  of  pbos- 
phate  rock  were  continued  until  the  fall  of  1898.  Some  time  in  1898  the  ap- 
pellee made  a  gradation  of  its  phosphate  rock  mined  at  Mt.  Pleasant.  The 
rock  containing  78  per  cent,  and  over  of  bone  of  phosphate  of  lime  was 
called  export  rock  and  the  product  of  the  mines  of  75  to  78  per  cent,  as 
domestic  rock,  and  all  below  75  per  cent,  was  classified  as  screenings.  Pre- 
vious  to  this  cinsslflcatiun  the  run  of  the  mine  was  shipped  to  the  appellant 
under  the  contract.  The  appellant  clnimed  the  appellee  failed  to  carry  out 
Its  contract  as  modified,  and  a  controversy  existed  as  to  the  character  of 
rock  appellant  was  to  receive  under  the  contract,  when  they  entered  into  a 
verbal  arrangement  by  which  appellant  agreed  to  receive  rock  under  the 
contract  which  contained  75  per  cent,  of  bone  of  phosphate  of  lime,  provid- 
ing they  would  make  the  shipments  promptly.  This  the  appellee  failed  to 
do,  whereupon  appellant  demanded  that  they  ship  the  rock  under  the  guar- 
antee of  January  26,  1898.  The  appellee  refused  to  ship  the  rock,  and  this 
action  was  brought  for  an  alleged  breach  of  it. 

Before  entering  into  a  discussion  of  the  rights  of  the  parties  under  the 
contract  we  will  dispose  of  a  question  of  pleading.  We  are  of  the  opinion 
that  if  there  was  a  breach  of  the  contract  the  appellant  had  the  right  to  at 
once  bring  suit  for  his  entire  claim  for  damages  without  waiting  for  the 
expiration  of  the  contract  period.  It  is  said  in  Roehm  v.  Horst,  178  XJ.  S., 
1 :  "The  rule  is  that  after  the  renunciation  of  a  conMnuing  agreement  by 
one  party  the  other  party  is  at  liberty  to  consider  himself  absolved  from 
any  further  performance  of  it,  retaining  his  right  to  sue  for  any  damages  he 
has  suffered  from  the  breach  of  it;  but  that  an  option  should  be  allowed  to 
the  injured  party,  either  to  sue  immediately,  or  to  wait  till  the  time  when 
the  act  was  to  be  done,  still  holding  it  as  proitpectively  binding  for  the  exer- 
cise of  this  option." 

It  follow-e  that  the  court  erred  in  requiring  the  appellant  to  reform  Its 
petition.  The  guarantee  of  January  26,  1898,  is  admitted.  If  it  Is  binding, 
then  the  appellee  was  guiltj  of  a  breach  of  the  contract  in  refusing  to  ship 
the  phosphate  rock  required  by  Its  guaranty.  By  the  contract  the  appellee 
was  to  furnish  appellant  for  its  entire  consumption  phosphate  rock  from 
the  Mt.  Pleasant  fields.  The  minimum  per  cent,  of  bone  phosphate  of  lime 
was  fixed  by  the  guaranty;  and  further,  that  It  should  contain  less  than  « 
certain  per  cent,  of  oxide  of  Iron  and  aluminum  and  of  moisture.  The  evi- 
dence shows  the  situation  of  the  parties  at  the  time  the  contract  was  made. 
The  appellee   could  not  ship  rock   containing   less  than   the  minimum  per 
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cent,  of  bone  of  phosphate  of  Hnie.  The  parties  evidently  contemplated  that 
the  appellant  was  entitled  to  have  shipped  to  it  the  run  cf  the  mines,  pro- 
viding the  analysis  did  not  show  it  to  contain  less  than  the  minimum  quan- 
tity of  bone  phosphate  of  lime  stipulated  in  the  contract.  It  was  not  a 
compliance  with  the  contract  for  the  appellee  to  make  a  gradation  of  the 
phosphate  rock  and  ship  the  appellant  a  lower  ^rade  than  the  run  of  the 
mines,  although  the  grade  thus  shipped  did  not  fall  below  the  minimum 
per  cent,  of  bone  phosphate  of  lime  stipulated  in  the  contract.  There  is 
nothing  in  the  contract  that  suggests  that  the  phosphate  rock  mined  at  Mt. 
Pleasant  was  to  be  graded,  for  if  it  had  been  the  intention  of  the  parties 
that  it  should  be  done,  there  would  have  been  a  minimum  and  maximum 
per  cent,  of  bone  phosphate  of  lime  specified  in  the  contract.  For  the  fore- 
going reasons  we  conclude  that  under  the  contract  it  was  the  duty  of  the 
appellee  to  ship  appellant  the  run  of  the  mine,  so  that  the  ppr  cent,  of  bone 
phosphate  of  lime  did  not  fall  below  that  fl:^ed  in  the  contract.  The  evi- 
dence tends  to  show  that  if  the  appellee  had  not  made  a  gradation  of  the 
phosphate  rook  mined,  and  had  shipped  the  appellant  the  run  of  the  mine, 
the  per  cent,  of  bone  phosphate  of  lime  in  the  lock  would  probably  have 
been  77^  pnr  cent.  This  being  true,  the  guaranty  of  January  2(5,  18V»8, 
weuld  have  imposed  no  greater  burden  than  was  imposed  by  the  original 
contract. 

It  is  admitted  that  (he  rock  shipped  by  appellee  to  appellant  was  not 
crushed  as  required  by  the  contract.  This  was  true  to  a  large  extent  during 
*the  shipments  under  the  oontracl..  So  much  of  the  rock  shipped  would  not 
go  through  a  three  inch  ring  that  the  appellant  was  forced  to  install  a  rock 
crusher  so  as  to  put  the  rock  in  a  condition  for  use  in  its  factory.  By  rea- 
son of  the  appellee*s  failure  to  crush  the  rock  as  required  by  the  contract 
the  appellant  had  the  right  to  abandon  it  on  the  26th  of  January,  lb9S.  The 
appellee  did  not  choose  to  do  so  a.s  evidenced  by  its  letter,  liecause  it  ex- 
pressed the  desire  to  see  the  contract  continued,  as  it  was  satisfied  that  the 
appellee  intended  to  carry  out  its  provisions  in  good  faith.  It  results  that 
there  was  a  consideration  to  uphold  the  guaranty  of  January  26,  1898.  It 
follows  from  this  conclusion  that  the  appellee  waF  guilty  of  a  breach  of  the 
contract  for  which  an  action  would  lie,  therefore,  the  court  erred  in  giving 
a  peremptory  instruction  to  the  jury  to  find  for  the  appellee.  We  deem  It 
improper  at  this  stage  of  the  case  to  disciiss  the  question  as  to  the  measure 
of  damages  for  the  breach  of  the  contract. 

The  judgment  is  reversed  for  procedings  consistent  with  this  opinion. 


FRENCH  V.  BOWLING,  &c. 
(Filed  March  25,  1905— Kot  to  be  reported.) 

1.  Actions— Bond  taken  by  commissicmer— Authority  to  sue — Where  land 
was  sold  by  the  master  commissioner  of  a  court  under  a  decree  of  the  court, 
and  bond  taken  payable  to  himself  as  commissioner  for  the  use  and  benefit 
of  the  owners  of  the  land,  with  lien  on  the  land,  an  action  may  be  main- 
tained by  such  commissioner  or  his  successor  in  office  on  such  bond  without 
joining  with  him  the  persons  for  whose  benefit  the  land  was  sold. 

2.  Sale  bond  for  land— Limitation— Where  a  petition,  in  an  action   by  a 
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oomroissioDer  od  a  Ra]e  bond  given  for  land,  shows  on  its  fnoe  that  sncb 
bond  was  executed  more  than  fifteen  jears  before  the  filing  of  the  petition^ 
a  demurrer  thereto  was  properly  sustained  and  the  lien  to  secure  its  pay- 
ment is  likewise  barred  by  limitation  and  can  not  be  enforced. 

J.  J.  C.  Bach  and  W.  H.  Miller  for  appellant. 

Wm.  Cromwell  and  W.  C.  Eversole  for  appellees. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court)  by  Judge  Settle. 

The  administrator  of  the  estate  of  Judah  LewiF,  deceaf^ed,  early  in  the 
year  1879,  thought  suit  in  the  Perry  Circuit  Court  fur  the  sale  of  6('0  acre» 
of  land  lying  in  Perry  covnty,  this  State,  of  which  his  intestate  was  tb» 
owner  at  the  time  of  his  death,  the  object  of  the  sale  being  to  procure 
money  to  pay  the  intestate's  debts  and  settle  his  estate.  At  the  June  t«rm, 
1879,  of  the  court  a  decree  was  entered  in  the  usual  form,  ordering  the  mas- 
ter connnifisioner  to  sell  the  land  and  take  from  the  purchaser  a  bond  for 
the  purchase  price,  with  good  personal  security.  i)ayable  one  year  after  date 
to  himself  as  commisEioner,  and  retaining  a  lien  on  the  land  as  further 
security  for  its  payment. 

The  land,  after  proper  advertisement,  was  publicly  sold  by  the  commis- 
sioner pursuant  to  the  provisions  of  the  decree  November  17,  1879,  and  Wm. 
Bowling  became  the  purchaser.  He  thereupon,  and  as  of  that  date,  executed 
bond  to  the  commissioner,  with  Henry  T.  Begley  as  surely,  payable  twelve 
months  after  date,  bearing  6  per  cent,  interest  from  date,  its  payment  being 
also  secured  by  a  lien  on  the  land  retained  in  the  bond.  The  sale  was  duly 
reported  to  and  confirmed  ty  the  court.  Immediately  after  the  sale  Bowl- 
ing, the  purchaser,  took  possession  of  the  land,  but  no  deed  was  ever  made 
to  or  received  by  him  therefor.  For  some  reason,  unexplained  in  the  record, 
no  steps  were  taken  by  the  commissioner  who  made  the  sale  to  collect  the 
sale  bond,  though  an  order  appears  to  have  been  entered  by  the  court  at  ita 
December  term,  1884,  directing  him  to  collect  it,  but  the  record  affoixls  no 
evidence  of  his  having  done  so.  It  appears,  however,  that  the  action  to 
settle  the  estate  was  kept  on  the  docket;  that  at  the  September  term,  19I>2, 
of  the  court  an  order  was  entered  directing  the  appellant,  E.  Holliday,  the 
then  and  present  commissioner  of  the  court,  to  institute  a  suit  for  the 
collection  of  the  bond  in  question,  and  this  action  was  brought  by  him  in 
obedience  to  that  order  against  Robert  Bowling  and  others,  children  and 
heirs  at  law  of  Wm.  Bowling,  principal  in  the  sale  bond,  the  latter  having 
died  some  years  after  the  maturity  ot  the  bond. 

The  petition  contained  a  statement  of  the  facts  showing  the  institution  of 
the  suit  to  settle  the  estate  of  Judah  Lewis,  the  decree  for  the  sale  of  th» 
land,  its  purchase  by  Wm.  Bowling,  the  execution  of  the  sale  bond,  its  date, 
maturity  and  nonpayment,  and  in  addition  claimed  a  lien  upon  the  land 
for  the  purchase  price  for  which  the  bond  was  given,  and  asked  its  enforce- 
ment by  a  sale  of  the  land  to  satisfy  the  amount  of  the  bond,  principal  and 
Interest.  The  petition  also  set  forth  the  authority  given  appellant  to  collect 
the  bond,  and  alleged  that  the  appellee's  children  and  heirs  at  law  of  Wm. 
Bowling  were  in  possession  of  the  land.  A  demurrer  was  filed  by  appel- 
lees to  the  petition,  which  the  lower  court  sustained,  and  appellant  failing: 
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to  plead  further  the  petition  was  dismissed.  But  before  the  judgment  of 
dismissal  was  entered  the  appellant,  B.  F.  French,  offered  to  file  a  petition 
making  himself  a  party  to  the  action  as  a  creditor  of  the  estate  of  Judah 
Lewis,  and  asking  to  be  allowed  to  prosecute  the  action  as  such  and  because 
of  an  alleged  interest  in  the  proceeds  of  the  sale  bond.  The  court  refused 
to  allow  the  petition  of  French  to  be  filed,  and  he  unites  with  the  commis- 
sioner in  the  prosecution  of  this  appeal. 

If,  as  argued  by  counsel  for  appellants,  the  demurrer  to  the  petition  wa» 
sustained  by  the  lower  court  upon  the  ground  that  the  commissioner  had 
no  right  to  maintain  the  action,  that  view  of  the  cnFe  was  unauthorized. 
Section  21,  Civil  Code,  provides:  "A  iKTSonal  representative,  guardian, 
curator,  committee  of  a  person  of  unsound  mind,  trustee  of  an  express 
trust,  a  person  with  whom  or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another,  *  *  *  may  luring  an  action  without  joining  with  him 
the  person  for  whose  benefit  it  is  prosecuted.'* 

It  is  also  provided  by  section  304,  Kentucky  Statutes,  that  '*the  oommls- 
sioner  of  the  court  shall  settle  the  accounts  of  insolvent  estates  adjudicated 
In  the  court  of  which  he  is  the  master  commissioner,  and  perform  such 
other  duties  as  the  court  may  require  of  him." 

As  the  oommipsioner  made  the  sale  of  the  land  bought  by  Wm.  Bowling 
and  the  sale  bond  was  made  payable  to  him  in  his  official  capacity,  he  made 
the  contract  with  Bowling  in  his  own  name  for  the  benefit  of  the  heirs  at 
law  and  creditors  of  Judah  Lewis;  for  that  reason  his  successor  in  ofTice^ 
the  appellant,  was  authorized  by  section  21  of  the  Code  supra  to  bring  suit 
on  the  sale  bond,  and  the  order  of  court  directing  him  to  bring  suit  thereoD 
being  authorized  by  section  304,  Kentucky  Statutes,  there  can  be  no  doubt 
of  his  right  to  do  so.  This  being  true,  there  was  no  necessity  for  making 
appellant  French  a  party  to  the  action,  and  we  do  not  think  the  court  erred 
in  refusing  to  allow  his  petlMcn  to  be  filed. 

It  is,  however,  contended  by  counsel  for  appellees  that  the  demurrer  was 
sustained  upon  the  ground  that  the  action  on  the  sale  bond  was  barred  by 
limitation,  and  this  was  undoubtedly  true.  The  bond  became  due  Novem- 
ber 17,  1880,  and  suit  thereon  was  filed  by  the  commissioner  September  13,. 
1902,  twenty  one  years,  nine  months  and  twenty-six  days  thereafter. 

Section  2514,  Kentucky  ;:?tatutes,  provides:  '*Civil  actions  other  than  those 
for  the  recovery  of  real  property  shall  be  commenced  within  the  following 
periods,  and  not  after:  An  action  upon  a  judgment  or  decree  of  any  courts 
of  this  State  •  *  *  or  upon  a  bond  for  costs,  or  other  bond  taken  by  a 
oourt  or  judge,  or  by  an  ofiQcer  pursuant  to  the  directions  of  the  court  or 
judge  in  an  action,  or  after  judgment  or  decree,  or  upon  a  replevin,  sale  or 
delivery  bond,  taken  under  a  decree,  *  *  *  or  upon  a  bond  or  obligation 
for  the  payment  of  money  or  property,  ♦  *  •  shall  be  commenced  within 
fifteen  years  after  the  cause  of  action  accrued." 

Obviously  the  action  was  barred  by  the  statute  of  limitation  long  before 
ItB  institution,  and  it  is  well  settled  that  when  a  debt  is  barred  by  limita- 
tion a  lien  given  to  secure  its  payment  is  likewise  barred,  and  can  not  be 
enforced.  (Piewett,  &o.  v.  Wortham,  &o..  70  Ky.,  287;  Yeatee  v.  Weeden» 
Adm'r,  6  Bush,  488.) 
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While  oidinarlly  the  statute  of  limitatioD,  if  relied  on  to  defeat  a  recovery, 
must  be  pleaded,  yet  when  the  petitioD  shows  not  only  a  sufficient  lapse  of 
time,  but  the  nonexistence  of  any  ground  of  avoidance,  or  if  the  petition 
shows  that  the  action  is  barred,  and  that  plaintiff  is  not  within  any  of  the 

exceptions  contained  in  the  statute  which  gave  his  right  to  sue,  a  demurrer 
will  be  sustained.     (Rankin  v.  Turner,  2  Bush,  666;  Board  v.  Jolly,  3  Bush, 

^^6;  Chiles  v.  Drake,  3  Met.,  146;  Commonwealth   v.  Gardner,  17  Ky.  Law 

^4ep.,  76;  Stillwell  v.  Leavy,  84  Ky.,  87P.) 

An  inspection  of  the  petition  will  show  that  it  left  nothing  to  be  stated 
by  way  of  answer  on  the  part  of  appellees  in  order  to  enable  them  to  rely 
upon  the  statute  of  limitation  as  a  bnr  to  the  action.  We  are  of  opinion, 
therefore,  that  the  defense  afforded  by  the  statute  was  properly  interposed 
by  the  demurrer  to  the  petition,  and,  furthermore,  that  the  demurrer  was 
properly  sustained.  The  authorities  relied  on  by  counsel  for  appellant  do 
not  militate  against  the  conclusions  herein  expressed.     They  only  hold  that 

«  vendor  will   not  be  compelled  to  transfer  his  title  to  the  vendee  without 

payment  for  the  land,  and  that  the  latter  will  not  be  permitted  to  rely  upon 

•adverse  possession  or  limitation  as  against  the  vendor,  and  yet  look  to  him 
for  a  conveyance  of  the  title.     The  case  at  bar  does  not  involve  the  specific 

j)erformance  of  a  contract  for  the  sale  of  land,  nor  is  it  an  action  of  eject- 
ment, but  only  a  suit  upon  a  sale  bond,  once  secured  by  a  lien  on  land,  but 

~the  right  to  recover   upon  which   is,  on   the  face  of  the  petition,  barred  by 

^he  fifteen  year  statute  of  limitation. 

There  being  no  error  in  the  judgment  appealed  from  it  is  hereby  affirmed. 


SMITH.  &c.  V.  COURTNEY'S  EX'ORS. 
(Filed  March  26,  1906— Not  to  be  reported.) 

1.  Wills— "Dying  without  heirs*'— Construction  —  The  testator  by  his 
-will  directed  that  his  faim  be  sold  and  the  proceeds  divided  between  his 
xhree  children,  after  the  {uiyment  of  a  named  sum  to  his  widow,  and  oon- 
-cluded  with  the  following  words:  "The  estate  eo  willed  above,  should  an; 
of  the  heirs  die  without  heirs,  is  to  be  divided  nmongst  the  survivors;  and 
.should  they  all  die  without  heirs,  it  is  to  be  divided  amongst  my  brothers 
^nd  sisters,  or  their  children  "  Held— That  this  must  refer  to  the  death  of 
the  devisees  without  children  before  the  division  of  the  estate. 

2.  Same— In  a  devise  of  the  remainder  of  his  estate  to  his  three  children 
Thomas  A.  Courtney,  Pauline  Smith  and  Orma  E.  Courtney,  the  will  pro- 
vides: "Paulina  Smith  may  use  the  estate  so  willed  to  her,  but  at  her  death 
it  is  to  go  to  her  bodily  heirs. "  Held— That  this  can  not  refer  to  her  death 
.in  the  testator's  lifetime,  or  before  the  division  of  the  estate,  but  as  the 
^estate  devised  was  money,  the  testator  intended  that  his  daughtei  should 
•use  the  money  as  she  pleased,  and  if  any  of  it  was  left  at  her  death,  which 
<ould  be  identified,  it  was  to  go  to  her  children. 

C.  S.  Weakley  for  appellants. 

P.  J.  Beard  for  appellees. 

Appeal  from  Shelby^  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 
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TThe  will  of  Q.  W.  GoDrtDey,  omitting  the  captloD,  is  as  foUowe: 

'*l8t.  I  desire  that  all  my  just  debts  and  funeral  expenses  be  paid  out  of 
my  estate  as  soon  after  my  deoeaee  as  my  administrator  can  make  it  oon« 
lenient  to  do  so. 

"8d.  I  desire  that  the  farm  on  which  I  now  reside  be  sold,  and  that  S8,000, 
«nd  all  the  household  furniture,  be  paid  and  given  to  my  wife,  Claymenoy 
Hamie  Courtney,  to  do  as  she  may  desire  to  do  with  it  or  think  best.  I 
ivlll  and  bequeath  her  the  13,000  and  the  household  furniture  in  lieu  of  the 
-slower  she  may  be  entitled  to  at  my  decense. 

"8d.  The  remainder  of  my  estate  1  desire  that  it  be  divided  into  three 
"^qaal  parts  amongst  my  three  children,  Thomas  A.  Courtney,  Paulina 
^mith  and  Orma  £.  Coui<ney. 

*'To  Thomas  Courtney  I  will  and  bequeath  one- third  of  the  remainder  of 
my  estate  after  my  wife  shall  ffet  her  $8,000  and  the  houshold  furniture. 

**To  Paulina  Smith  I  will  and  bequeath  one-third  to  her  and  her  bodily 
heirs  of  the  remainder  of  my  estate,  after  my  wife  shall  get  her  $8,000  and 
the  household  furniture.  Paulina  Smith  may  use  the  estate  so  willed  to 
her,  but  at  her  death  it  is  to  go  to  her  bodily  heirs. 

'*To  Orma  R.  Courtney  I  will  and  bequeath  one  third  of  my  estate,  after 
xny  wife  shall  get  her  $8,000  and  the  household  furniture.  The  estate  so 
willed  above,  should  any  of  the  heirs  die  without  heirs,  it  is  to  be  divided 
-among  the  survivors;  and  should  they  all  die  without  heirs,  it  is  to  be 
-divided  amongst  my  brothers  and  sisters,  or  their  children. 

"Lastly,  I  do  appoint  my  wife,  Claymenoy  Mamie  Courtney,  administra- 
trix and  Thomas  A.  Courtney  administrator,  without  bond  for  the  same,  of 
^is  my  last  will  and  testament." 

The  executors  named  in  the  will  qualified  and  made  a  contract  with 
George  W.  Nave  to  sell  him  the  farm  for  $7,000,  but  the  purchaser  having 
doubts  of  their  power  to  convey  him  a  good  title,  this  suit  was  filed  for  a 
'Construction  of  the  will  as  to  the  power  of  the  executors  to  sell  and  convey 
the  land.  The  devisees  were  also  made  defendants,  and  the  court  was  asked 
to  construe  the  will  and  determine  what  interest  the  children  and  grand- 
tsblldren  took  in  the  proceeds  of  the  land.  The  circuit  court  held  that  the 
executors  had  power  to  sell  and  convey  the  land,  and  that  each  of  the  testa* 
tor*s  children  took  the  estate  devised  to  him  in  fee. 

The  rule  as  to  the  power  of  an  executor  to  sell  and  convey  land  is  thus 
laid  down  in  the  case  of  Marratt  v.  Babb's  Ex'or,  91  Ky.,  90:  "Upon  the 
death  of  the  owner  his  real  estate  at  once  passes  to  his  heirs  or  devisees  in 
the  absence  of  tstamentary  counterdireotion  from  him.  The  personal  repre- 
nentative,  whether  he  be  administrator  or  executor,  has  no  inherent  author- 
ity over  it  or  title  to  it  by  virtue  of  his  appointment  merely.  In  case  he  be 
-executor,  suoh  power  or  right  does  not  exist,  unless  it  be  conferred  by  the 
will.  To  enable  him  to  sell  it  the  power  must  either  be  expressly  given  or 
«rise  by  implication.  If  the  avails  are  to  pais  through  his  hands  in  the  exe- 
cution of  his  office,  as  for  the  payment  of  debts  or  legacies,  then  the  power 
to  sell  will  be  implied.  If  the  will  directs  a  sale,  but  does  not  name  the 
donee  of  the  power,  and  the  proceeds  must,  either  'by  its  provisions  or  by 
the  rules  of  law,  be  distributed  by  the  executor,  then  be,  by  necessary  im- 
plication, ii  invested  with  the  power  of  sale,  unless  some  other  Intention 
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upon  the  part  of  the  testator  be  shown  by  his  will.  If  this  were  not  so,  the 
executor  oould  not  execute  his  trust.  The  payment  of  debts  and  legacies  i» 
one  of  the  functions  of  his  oflSce,  and,  therefore,  if  the  will  directs  a  sale  of 
the  real  estate,  either  for  the  payment  of  debts  or  for  the  payment  of  the 
proceeds  to  legatees,  as  the  proceeds  must  pass  through  the  hands  of  the- 
executor,  he  is,  by  implioAtion,  -vested  with  the  power  to  sell,  although  not 
named  as  the  donee  of  the  power.  If  the  mnnagement  of  the  fund  so  to 
arise  be  cunflded  to  him,  either  by  the  will  or  by  law,  then  he  has  the  power 
of  sale." 

Under  this  rule  we  think  it  apparent  from  the  will,  which  in  effect  directs 
a  sale  of  the  land  lind  a  division  of  the  proceeds,  that  the  executors  have  the- 
power  to  make  a  sale  and  convey  the  land.  The  Hghts  of  the  three  ohtidren 
in  the  proceeds,  of  the  land  involves  a  question  of  more  difficulty.  It  will 
be  observed  that  at  the  conclusion  of  clause  8  there  are  these  words:  *'Tbe 
estate  so  willed  aljove,  should  any  of  the  heirs  die  without  heirs,  is  to  be 
divided  amongst  the  survivors;  and  should  they  all  die  witDout  heirs,  it  is> 
to  be  divided  amongst  my  brothers  and  sisters,  or  their  children." 

This  must  refer  to  the  death  of  the  devisees  without  children  before  the 
division  of  the  estate,  which  is  alx)ve  provided  for.  The  land  was  to  be  sold 
and  the  money  divided.  A  testator  does  not  usually  look  beyond  a  division 
of  money  which  he  direuts  to  be  made  when  such  words  as  those  above- 
quoted  are  added  to  the  clause  directing  the  division.  (Blrney  v.  Richard- 
son, 85  Ky.,  424;  Wren  v.  Hiues,  69  Ky.,  129;  Harvey  v.  Bell,  86  Ky.  Law 
Hep.,  8iS8  9.)  It  follows  that  Thomas  A.  Courtney  and  Orma  E.  Courtney 
take  the  fund  devised  to  them  absolutely,  there  being  no  other  limitation 
on  these  devises.  Hut  as  to  Paulina  Smith  the  words  of  the  will  are:  "The 
remainder  of  my  estate  I  desire  that  it  be  divided  into  three  equal  parts 
amongst  my  three  cbildien,  Thomas  A.  Courtney,  Paulina  Smith  and  Orma 
E.  Courtney.  ♦  ♦  *  To  Paulina  Smith  I  will  and  bequeath  one-third  to 
her  and  her  bodily  heirs  of  the  remainder  of  my  estate  after  my  wife  shall 
get  her  18,000  and  the  household  furniture.  Paulina  Smith  may  use  the 
estate  so  willed  her,  but  at  her  death  it  is  to  go  to  h**r  bodily  heirs." 

It  will  be  observed  that  the  testator  first  assigns  an  equal  part  to  Paulina. 
Smith  and  then  wills  and  bequeaths  this  to  her  and  her  bodily  heirs,  which, 
under  section  2348,  Kentucky  Statutes,  would  ordinarily  pass  a  fee.  Then 
be  adds:  ''Paulina  Smith  may  use  the  estate  so  willed  her,  but  at  her  deatb 
it  is  to  go  to  her  bodily  heirs." 

This  can  not  refer  to  her  death  in  his  lifetime  or  before  the  division  o^ 
the  estate,  for  she  could  have  no  use  of  the  fund  until  the  division.  StiU 
she  is  given  the  unqualified  right  to  use  the  estate  so  willed  her,  and  this 
use  is  without  limitation.  Considering  the  size  of  the  fund,  the  relation- 
ship of  the  parties,  the  awkward  manner  of  the  will  as  drawn  and  the  fact 
that  the  devise  is  of  money,  which  has  no  earmarks,  and  often  disappears 
with  the  using,  we  conclude  that  the  testator  intended 'that  his  daughter 
was  to  use  the  fund  as  she  pleased,  and  that  what  was  left  of  it  at  her  death 
should  go  to  her  children.  She  may  spend  the  fund  if  she  sees  proper,  bnt 
if  anything  is  left  at  her  death  which  may  be  identified  it  goes  to  her  chil- 
dren. The  executors  may,  therefoie,  properly  pay  her  the  fund.  While  the 
judgment  of  the  circuit  court  is  not  expressed   in   those  words,  this  Ig  ita 
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legal  effeo«,  as  the  auit  is  simply  by  the  ezeoutors  for  the  direotlon  of  the 
^ourt  Id  the  discharge  of  their  duties,  and  do  other  question  is  presented 
by  the  record. 
The  Judgment  appealed  from  is,  therefore,  afiSrmed. 


BANK  OF  NEW  ROADS  v.  KENTUCKY  REFINING  CO. 
(Filed  March  25,  1906— Not  to  be  reported.) 

1.  Bills  of  lading— Delivery  to  bank— Title  to  goods— A  delivery  of  a  bill 
't)f  lading   is  a  symbolical  delivery  of  the  property  which  it  represents,  and 

ifvhere  by  the  terms  of  a  contract  two  tanks  of  oil  were  sold  and  the  bills  of 
lading  therefor  were  delivered  to  a  bank  to  be  disposed  of  by  the  bank  at 
-t^urrent  market  prices  and  the  proceeds  applied  in  a  given  way,  the  title  to 
the  oil  under  the  laws  of  Louisiana,  where  the  contract  was  made,  vested  in 
the  bank  and  was  not  subject  to  an  attachment  by  the  consignee  in  Ken- 
tucky. 

2.  Payments  by  debtor— How  applied— Where  a  creditor  has  part  of  his 
'debt  secured  and  part  unsecured,  the  law  does  not  apply  a  payment  by  the 
debtor  to  the  older  items  of  the  account,  but  will  apply  it  to  the  unsecured 
debt. 

W.  O.  Bradley  and  Bradley  &;  Batson  for  appellant. 

A.  M.  Rutledge  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  March  4,  1908,  the  New  Roads  Oil  Mill  and  Manufacturing  Co.,  a  cor- 
iporation  doing  business  in  Louisiana,  shipped  to  the  Kentucky  Reining 
Co.  two  tanks  of  oil,  and  on  the  same  day  drew  a  draft  on  it  for  18,870.28, 
to  which  the  bill  of  lading  for  the  oil  was  attached,  and  delivered  the  draft 
to  the  bank  of  New  Roads  with  the  bill  of  lading  attached,  and  was  cred- 
ited by  the  bank  by  the  amount  in  its  deposit  account  with  the  bank  as  a 
"Customer.  The  bank  forwarded  the  draft  with  the  bill  of  lading  attached 
to  the  American  National  Bank  of  Louisville,  Ky.;  the  Kentucky  Refining 
Co.  refused  to  pay  the  draft,  which  was  thereui)on  protested  for  nonpay- 
ment, and  returned  to  the  New  Roads  Bank  which,  on  March  17,  charged 
the  amount  of  the  protested  draft  to  the  account  of  the  oil  mill  and  manu- 
facturing company,  thus  producing  an  overdraft  by  that  company  of  II,- 
'948.88  at  the  close  of  the  business  of  that  day.  After  this  the  following 
'Contract  was  entered  into  between  the  bank  and  the  oil  mill  and  manufac- 
turing company: 

"This  is  to  certify  that  for  the  consideration  hereinafter  expressed,  we, 
the  New  Roads  Oil  Mill  and  Manufacturing  Co.,  Limited,  have  this  day 
sold,  transferred,  conveyed,  assigned,  set  over,  delivered  and  abandoned 
unto  the  Bank  of  New  Roads,  here  represented  by  L.  Bpuanchaud,  cashier* 
present  and  accepting  the  said  transfer  and  acknowledging  possession  and 
delivery  thereof,  the  following  described  property: 

*'The  contents  of  two  K.  R.  Co.  tank  cars,  Nos.  1,530  and  1,480,  containing 
-crude  cottou   seed   oil,  weighing  respectively  64,600  and  47,800  pounds  net| 
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shipped  by  New  Ronds  Oil  Mill  and  MaDufaoturioi^  Co.,  Limited,  on  Marcl^ 
4,  1903,  to  their  order  to  Louisville,  Ky.,  for  which  above  described  two  tank: 
oars  of  cotton  seed  oil  the  bill  of  lading  issued  by  the  Texas  &  Pacific  Bail- 
way  Co.  to  us  as  Rhippers  is  likewise  assigned  and  delivered  to  said  Bank  ot 
New  Beads,  who,  through  their  said  cashier,  L.  Bouanohaud,  accept  same' 
and  acknowledge  possession  and  delivery  thereof. 
''The  consideration  of  this  sale  and  transfer  is  as  follows: 
''Whereas,  our  account  with  the  Bank  of  New  Roads  on  this  day  standa. 
overdrawn  to  the  amount  of  $6,798.78,  we  sell,  transfer,  assign,  set  over  and 
deliver  these  two  tank  cars  of  cotton  seed  oil  to  the  said  bank  to  be  sold  and 
disposed  of  by  said  bank  at  current  market  prices,  and  the  proceeds  thereof' 
to  be  applied  by  them  to  the  credit  of  our  said  overdraft. 

"In  faith  whereof  we  have  hereunto   set  our  hands  on  this  18th  day  of 
March,  1908. 

(Seal)    "NEW  ROADS  OIL  MILL  AND  MAN'FG  CO.,  LTD., 

"By  H.  A.  FITZHUGH.  Manager, 
(Seal)    "BANK  OF  NEW  ROADS. 

"Per  L.  BOUANCHAUD,  Cashier. '» 

The  contract,  although  dated  the  18th  of  March,  is  shown  by  the  proof  to 
have  been  drawn  on  the  18th  and  executed  on  the  19th.  At  the  close  ot 
business  on  March  19  the  account  of  the  oil  mill  and  manufacturing  com-^ 
pany  was  overdrawn  with  the  bank  15,460.81.  On  March  21  the  Kentucky 
Refining  Co.  filed  suit  in  the  JefTerson  Circuit  Court  against  the  oil  mill 
and  manufacturing  company  upon  a  large  claim  for  damages,  and  took  out 
an  attachment  which  was  levied  on  the  oil.  The  bank  intervened  in  the 
suit  and  filed  its  petition,  setting  up  its  claim  to  the  oil  which  had  been 
attached.  It  executed  a  bond  to  perform  the  judgment  of  the  court  or  to 
have  the  attached  property  or  its  value  forthcoming,  and  took  possession  of 
the  oil  and  sold  it.  By  the  proof  in  the  case  it  appeared  that  the  overdraft 
Of  the  oil  mill  and  manufacturing  company  with  the  bank  increased  during 
the  months  of  March,  April  and  May  until  at  one  time  it  amounted  to 
something  over  |l;-{,000.  After  this  it  declined  until  August  28,  when  the 
bank  received  the  proceeds  of  the  sale  of  the  oil.  amounting  to  12,200.  The 
overdraft  on  that  day  befure  this  credit  was  entered  was  t908.S0.  The  cir- 
cuit court  on  final  hearing  adjudged  the  bank  this  sum.  and  gave  judgment 
against  it  in  favor  of  the  refining  company  for  the  remainder  of  the  prooeeda 
of  the  oil,  and  the  bank  appeals. 

While  the  books  of  the  bank  show  only  an  overdraft  of  1908.30  on  August. 
88,  the  proof  shows  that  the  debt  had  not  been  in  fact  paid,  but  had  been 
simply  placed  in  the  form  of  notes,  which  had  been  discounted  by  the  bank» 
the  proceeds  being  credited  on  the  account,  and  thus  it  appears  that  the 
account  was  overdrawn  largely  in  October  when  the  oil  mill  and  manufac- 
turing company  executed  a  note  for  120,000,  secured  by  a  Hen  on  Its  plant 
to  cover  its  indebtedness  to  the  bank. 

The  principal  question   in  this  case  is  whether   the  oil  was  subjeot  to 
attachment  by  the  Kentucky  Refining   Co.  in   its  tniit  against  the  oil  mill 
and  manufacturing  company  as  the  property  of  that  company  at  the  time 
the  attachment  was  levied  on   it.    The  law  of  Louisiana  Is  pleaded  and 
proved,  according  to  which,  under  the  undisputed  evidence,  the  title  to  the 
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oil  vested  in  the  bank.  The  delivery  of  the  bill  of  lading  wae  a  symbolioal 
delivery  of  the  property  which  it  represented.  By  the  terms  of  the  contract 
the  oil  was  sold  and  transferred  to  the  bank,  to  be  disposed  of  by  it  at  cur- 
rent market  prices,  the  proceeds  to  be  applied  to  the  credit  of  the  overdraft 
of  the  oil  mill  and  manufacturing  company  to  the  bank.  The  bank  had 
possession  of  the  oil  from  the  time  of  the  delivery  of  the  bill  of  lading,  and 
had  authority  to  sell  it  and  apply  the  proceeds  in  a  given  way.  The  oil 
mill  and  manufacturing  company  could  not  take  the  oil  from  its  possession 
or  interfere  with  its  sale  by  it  for  the  purposes  set  out  in  the  contract.  The- 
Kentucky  Refining  company  as  the  attaching  creditor  of  the  oil  mill  and 
manufacturing  company  simply  acquired  by  its  attachment  such  rights  as 
the  debtor  had  at  the  time  of  the  levy  of  the  attachment.  The  property 
being  in  the  poi^session  of  the  bank  under  the  contract  was  not  subject  to  be 
levied  on  under  the  attachment.  This  question  was  fully  considered  in 
Sabel  V.  Planters  National  Bank,  110  Ky.,  299,  and  this  case  was  followed 
in  Temple  National  Bank  v.  Louisville  Cotton  Oil  Co.,  26  Ky.  Law  Bep., 
618;  also  Monroe  v.  Mattoz,  27  Ky.  Law  Bep.,  575.) 

The  fact  that  money  was  deposited  to  the  account  with  the  bank  by  the 
oil  mill  and  manufacturing  company  after  March  19  and  up  to  August  23, 
is  relied  on  for  the  appellant,  and  it  is  insisted  that  this  money  should  be 
applied  to  pay  the  older  items  on  the  account,  and  that,  therefore,  the  entire 
overdraft  on  March  19  was  paid  off  by  August  28.  But  where  a  creditor 
has  part  of  his  debt  secured  and  part  unsecured  the  law  does  not  apply  the 
payment  to  the  older  items  of  the  account,  but  will  apply  it  to  the  unse- 
cured debt.  The  appellee  took  no  proof;  the  case  Is  submitted  on  the  proof 
taken  by  the  bank.  From  this  we  can  not  say  that  there  was  any  fraud  in 
the  transaction.  On  the  other  hand,  it  seems  to  have  been  made  under  the 
advice  of  counsel  for  the  purpose  of  protecting  the  bank,  which  was  evi- 
dently carrying  the  company. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  favor  of  appel- 
lant. 


BONNER  v.  COMMONWEALTH. 

(Filed  March  26,  19  t5— Not  to  be  reported.) 

Bail  bond— Forfeiture— Proceedings— In  a  proceeding  upon  a  forfeited 
bail  bond  in  the  circuit  court  no  judgment  can  be  rendered  thereon  against 
the  bail  in  the  absence  of  the  record  from  the  examiaing  court  showing 
that  the  accused  was  held  over  and  was  in  custody  at  the  time  the  bail  bond 
was  executed. 

U.  E.  McKay  and  Albert  S.  White  fur  appellant. 

N.  B.  Hays  and  Loraiue  Mix  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  Division. 

Opinion  of  the  court  by  Judge  O'Bear. 

This  appeal  is  prosecuted  from  a  judgment  of  the  Jefferson  Circuit  Courts 
Criminal  Division,  upon  a  forfeited  ball  bond. 

Maggie  Porter  and  Robert  Qray  were  indicted  by  the  grand  jury,  charged 
with  felony.    Failing  to  appear  and  answer  the  indictment  an  order  waa 
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entered  forfeiting  their  reoognizance  and   directing  a   summons  to  lesae 
against  the  ball.    The  summons  reads  thus: 

*'The  Commonwealth  of  Kentucky. 

'*To  the  Sheriff  of  Jefferson  County,  Greeting: 

"You  are  commanded  to  summon  D.  J.  Bonner  to  appear  before  the  judge 

of  the  Jefferson  Ciroult  Court  (Criminal  Division),  at  the  courthouse  in  the 

city  of  LouiSTllle,  on  the  7th  day  of  October,  1001,  to  show  cause,  if  any,  he 

has  or  can,  why  the  Commonwealth  shall  not  have  judgment  and  execution 

thereon  against  him,  the  said  D.  J.  Bonner,  in    the  sum  of  1300,  according 

to  the  form  and  effect  of  a  recognizance  entered  into  by  him  in  the  police 

court  of  Louisville  on  the  19th  day  of  July,  1901,  and  for  a  breach  of  the 

conditions  thereof. 

"Witness:  JOHN  H.  PAGE.  Clerk.  Etc.*' 

The  bond  is  not  copied  into  the  record,  nor  are  any  of  the  proceedings  in 
the  Louisville  Police  Court.    The  bill  of  exceptions  show  nothing. 

It  is  argued  for  the  Commonwealth  that  there  is  a  diminution  of  the 
record,  from  which  the  court  must  presume  that  the  missing  parts,  if  sup. 
plied,  would  sustain  the  judgment.  But  there  is  nothing  in  the  record  to 
ehow  that  the  missing  bond  or  transcript  of  proceedings  in  the  police  court 
were  ever  filed  in  this  record.  The  clerk  of  the  Jefferson  Circuit  Court 
certifies  that  the  copy  sent  up  by  him  is  a  complete  copy  of  the  record  of  bis 
office.  Appellant  insists  that  as  the  record  fails  to  show  that  any  bond  was 
executed,  or  that  the  defendants  in  the  prosecution  were  In  custody,  no 
cause  of  action  is  stated  against  appellant. 

By  section  94,  Criminal  Code,  proceedings  upon  a  forfeited  reoognizance 
are  begun  by  an  order  of  the  court  declaring  the  bond  forfeited,  and  direct- 
ing a  summons  to  Issue  against  the  bail.  The  beginning  of  the  action 
against  the  bail  is  the  issual  of  the  summons,  which,  under  subsection  8  of 
section  94,  takes  the  place  of  the  petition  in  an  ordinary  action. 

In  Baird  v.  Commonwealth,  2  Duv.,  78,  the  precise  practice  and  language 
in  the  summons  in  this  case  was  held  sufficiently  specific  to  apprise  the 
sureties  of  the  nature  of  the  proceeding,  "and  left  no  ground  for  ignorance 
or  surprlee. " 

Subsection  3  of  section  94,  Criminal  Code,  requires  that  all  proceedings  sub- 
,  sequent  to  the  summons  shall  be  the  same  as  in  an  ordinary  civil  action.  This 
means  that  the  answer  of  the  bail  must  be  in  writing  (Brown  v.  Common- 
wealth, 4  Met.,  222),  and  that  all  matters  stated  or  necessarily  implied  from 
the  statements  in  the  summons  are  deemed  admitted  if  not  denied,  pro- 
vided the  essential  foundation  for  the  forfeiture  is  in  the  record.  In  this 
case  there  was  no  answer.  If  the  transcript  from  the  examining  court  had 
been  filed,  which  can  not  be  dispensed  with  unless  lost  or  misplaced  when 
its  contents  may  be  shown  as  other  lost  records  (Morgan  v.  Commonwealth, 
12  Bush,  84),  then  it,  in  connection  with  the  summons,  would  have  fully 
stated  all  that  was  necessary  to  have  put  the  defendant,  the  bail,  upon  his 
defense.  But  we  must  hold  consistently  with  Morgan  v.  Commonwealth, 
eupra,  that  the  absence  of  the  record  from  the  examining  court  showing 
thnt  the  accused  was  held  over,  and  was  in  custody,  is  fatal  to  the  judgment 
of  forfeiture  in  this  case. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with  directions 
to  grant  appellant  a  new  trial  under  proceedings  not  inconsistent  herewith. 
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HOPPER,  &c..  TBUSTEE  v.  EASTERN  KENTUCKY  LUNATIC 

ASYLUM. 

(Filed  March  88,  1905-- Not  to  be  reported.) 

1.  Lunatics— Void  inquest— Action  by  asylum  for  board— Although  the 
prooeedings  in  the  county  court  committing  a  lunatic  to  the  asylum  were 
Toid  by  reason  of  the  nbsence  of  such  lunatic  at  the  inquest,  the  asylum 
may,  by  action  against  the  trustee  of  the  lunatic  on  a  quantum  meruit,  re- 
cover for  her  board  while  confined  in  the  asylum. 

2.  Limitation— In  such  action  the  lower  bourt  properly  sustained  a  de- 
murrer to  all  of  the  claim  created  more  than  five  years  prior  to  the  com- 
mencement of  the  action. 

8.  Eptate  of  lunatics— Subjection  by  creditors— A  creditor  of  a  lunatic  can 
subject  an  estate  devised  to  her  to  the  payment  of  its  debt  to  the  same  ex- 
tent that  the  lunatic  could  subject  such  estate  to  her  own  use. 

4.  Trustee— Power  undei  will— Under  a  devise  by  the  father  of  a  lunatic 
to  a  trustee  for  the  benefit  of  the  lunatic  with  power  to  pay  her  only  the 
Income  of  the  devise  during  her  life  for  her  comfort  and  support,  unless  in 
■case  of  necessity  the  trustee  may  see  fit  and  proper  to  expend  more,  she 
could  have  maintained  an  action  against  the  trustee  for  the  whole  of  the 
estate  if  her  necessities  required  it. 

John  P.  McCartney  and  W.  Q.  Bearing  for  appellants. 

B.  S.  Grannis  and  R.  J.  Babbitt  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Emila  Hopper  has  been  confined  in  the  Eastern  Kentucky  Asylum  since 
the  year  1806  and  the  proof  shows  her  to  be  hopelessly  insane. 

The  appellee  brought  this  action  against  her  and  her  trustee.  Garland 
Hopper,  on  the  19th  of  August,  1903,  to  recover  1200  per  year  for  board, 
attention  and  treatment  given  here  while  in  the  apylum.  It  appears  that 
the  judgment  of  the  county  court  committing  her  to  the  asylum  was  void 
for  the  reason  that  the  judgment  did  not  show  affirmatively  that  she  was 
present  at  the  inquisition.  The  appellee  filed  an  amended  petition,  seeking 
a  recovery  on  a  quantum  meruit.  The  only  defenses  made  by  appellant, 
which  we  deem  necessary  to  notice,  are,  first,  that  the  action  of  the  county 
court  in  adjudging  Emila  Hopper  a  lunatic  was  void,  and  that  appellee  was 
cot  entitled  to  change  its  cause  of  action  and  recover  on  a  quantum  meruit; 
second,  that  the  interest  of  Emlla  Hopper  in  the  property  devised  to  her  by 
her  father,  ahd  which  is  sought  to  be  subjected  to  the  payment  of  appellee's 
claim,  was  and  is  only  a  life  estate,  and  that  the  appellee  has  no  right  to 
fliubjeot  to  the  payment  of  its  debts  anything  other  than  the  income  derived 
from  this  property;  third,  the  plea  of  the  statutes  of  limitations  to  all  of 
appellee's  claim  that  was  created  more  than  five  years  prior  to  the  com- 
mencement of  the  action. 

This  last  defense  the  lower  court  correctly  sustained.  The  first  defense 
made  was  settled  by  this  court  in  the  case  of  Michaels,  &c.  v.  Central  Ken- 
tucky Asylum  for  the  Insane,  26  Ky.  Law  Rep.,  804.  In  that  case  this  court 
decided  that  an  asylum  could  recover  on  a  quantum  meruit  for  the  "keep  of 
a  lunatic,"  whether  the  judgment  of  the  county  court  committing  tbeluna- 
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tlo  wae  or  not  void ;  that  the  board  aod  tieatmeDt  were  regarded  as  neoeg* 
saries  the  same  as  if  furDisbed  to  an  infant.  We  are  of  opinion  that  appel- 
lant is  mistaken  in  the  extent  of  the  interest  of  Emlla  Hopper  in  the  prop- 
erty devised  to  her  bj  her  father.  She  took  more  than  a  life  estate  therein. 
By  the  will  of  her  father  he  made  all  of  bis  children  eqaal,  and  then  added 
the  following  in  a  codicil  to  the  will:  **I  further  will  and  appoint  my  son, 
Garland  Hopper,  the  triTstee  of  my  daughter,  Emila  Hooper,  with  power  to 
only  pay  over  to  my  said  daughter  the  income  during  her  life  for  her  com- 
fort and  support,  unless  in  case  of  absolute  necessity  the  trustee  may  see 
fit  and  proper  to  expend  more;  then  at  at  her  death,  with  the  exception  of  the 
$200  mentioned  above,  what  is  left  at  her  death  shall  be  equally  divided 
according  to  law  among  my  heirs  at  law." 

It  is  evident  from  this  provision  of  the  will  that  the  testator  intended  that 
his  daughter  shonid  have  the  benefit  of  the  Income,  and  even  principal  of 
this  property,  if  her  absolute  necessities  demanded  it.  The  test,  as  declared 
by  the  decisions  of  this  court  as  to  whether  or  not  a  creditor  can  subject  an 
estate  of  a  cestui  que  trust.  If.  can  the  cestui  que  trust  enforce  that  claim 
against  the  trustee  for  the  estate  sought  to  be  subjected?  If  so.  then  the 
creditor  can  subject  it.  Certainly  if  Emila  Hopper's  necessities  had  re- 
quired it  and  her  trustee  had  declined  to  contribute  any  part  of  the  prin- 
cipal ol  this  estate  to  her  relief,  she  could  have  maintained  an  action  against 
him,  and  a  court  of  equity  would  have  compelled  him  to  contribute  the 
whole  of  the  principal  of  the  estate  if  necessary.  (Wooley  v.  Breston,  82 
Ky.,  434;  Davidson's  Ex 'ors  v.  Kemper,  79  Ky.,  5;  Samuel  v.  Salter,  a 
Met.,  259;  Marshall's  Trustee  v.  Rash,  87  Ky.,  116;  Samuel  &  Johnson  v. 
Ellis,  12  B.  M..  479;  section  2355.  Kentucky  Statutes.) 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


K.  F.  &  C.  B.  DANIEL  v.  DAY  BROS.'  LUMBER  CO. 

(Filed  March  25,  1905— Not  to  be  reported.) 

B.  P.  Wooton,  Jesse  Morgan  and  R.  L.  Greene  for  appellant. 

J.  J.  C.  Bach  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Judge  O'Rear  delivered  the  following  moditication  of  opinion: 

The  opinion  in  this  case  directed  a  particular  judgment  to  be  entered  upon 
the  theory  that  the  facts  sufficiently  showed  the  status  of  the  account  of  the 
parties.  Both  parties  c(mj plain  at  the  result  reached  by  the  court.  One  of 
them  tlleE  with  the  petition  for  rehearing  what  purports  to  be  a  copy  of  a 
deposition  in  the  case,  not  considered  on  the  appeal.  Frpm  these  widely 
divergent  claims  upon  facts  that  ought  to  be,  and  are  oapable  of  being, 
found  with  reasonable  certainty,  we  are  unwilling  to  rest  a  judgment.  On 
the  contrary,  instead  of  entering  the  judgment  directed,  the  circuit  court 
will  proceed  upon  the  basis  indicated  in  the  former  opinion,  and  in  addi- 
tion will  hear  proof  and  determin€  whether  the  logs  on  Willard  and  Pole 
Road  creek,  some  of  which  appellants  claim  were  gotten  out  by  appellee 
after  the  expiration  of  the  contract,  and  for  which   it  charged  and  was 
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allowed  1143.86,  were  included  in  the  total  Dumber  and  measurement  of  1ok» 
found  by  the  last  opinion  to  have  been  accounted  for  by  appellee.  If  they 
were,  then  the  judgment  indicated  in  the  opinion  of  November  16,  1904, 
should  be  entered.  If  they  were  not  included,  then  the  court  should,  from 
the  proof,  after  scaling  them  10  per  cent,  as  provided  in  the  contract,  deter- 
mine whether  they  had  deteriorated  any  more,  and  if  so,  how  much.  Taking 
from  their  contract  price  such  deteripration  and  the  10  per  cent.,  the  differ- 
ence should  be  added  to  the  sum  found  in  favor  of  appellants. 

Responding  to  appellant's  petition  for  rehearing  on  the  branch  of  the  case 
oonoeming  the  validity  of  the  provision  for  forfeiture,  we  recognize  that 
liquidated  damages  may  be  agreed  on  in  advance  by  the  parties  to  such  a 
contract  as  this,  and,  if  not  oppressive,  and  in  fact  a  forfeiture,  it  may  be 
enforced.  Such  is  the  case  of  Kilburn  v.  Burt  &  Bra bb  Lumber  Co.,  Ill 
Ky.,  688,  where  half  of  the  purchase  price  bad  been  paid  by  the  purchaser 
and  the  logs  delivered.  But  here  no  part  of  the  purchase  price  of  the  logs, 
claimed  to  be  forfeited  had  been  paid,  and  the  logs  had  not  been  delivered. 
To  enforce  the  contract  for  forfeiture  in  this  case  would  be  to  allow  a  pen- 
alty pure  and  simple  because  one  party  to  an  executory  contract  for  the  sale 
of  personal  property  failed  to  comply  within  the  time  specified  in  the  agree^ 
ment.    There  is  no  authority  that  sustains  that  proposition. 

Petitions  for  further  modiflcatian  of  the  opinion  are  overruled. 


CITY  OF  LEXINGTON  v.  BOWMAN. 
(Filed  March  86,  1006— Not  to  be  reported. ) 
Allen  &  Duncan  for  appellant. 
Maury  Kemper  for  appellee. 
Appeal  from  Fayette  Circuit  Court. 
Judge  O'Rear  delivered  the  following  response  to  petition  for  rehearing r 

The  petition  for  r^hparing  assumes  that  there  is  an  irreconcilable  conflict 
between  the  opinion  heretofore  delivered  in  this  case   and  the  opinion  in 
City  of  Lexington  v.  Crosthwait,  25  Ky.  Law  Bep..  1888.     It   is  said  in  the 
opinion   in  this  ca^e,  distinguishing  it  from   Crosth wait's  case:    **But  no 
question  of  estoppel  was  considered   in   that  case.     The  opinion  proceeda 
upon  the  idea  that  th«'re  was  in  that  case  no  sufficient  plea  of  estoppel." 

Appellee  parallels  the  pleas  in  the  two  cases,  for  the  plea  was  attempted 
in  the  Crosthwait  case,  to  show  that  there  is  really  no  difference  between, 
them.  The  reason  we  did  not  consider  the  plea  of  estoppel  in  the  Crosth- 
wait case  was,  in  our  opinion,  it  lacked  one  or  more  essentials  of  a  good 
plea,  admitting  that  it  was  available.  We  felt  it  unnecessary  to  discuss 
the  question  whether  a  plea  of  estoppel  would  avail  as  a  defense  when  no 
Buch  plea  was  in  fact  presented.  The  essentials  of  estoppel  are  too  well 
known  to  require  their  being  set  out  here.  In  the  Crosthwait  case  the  plea 
fell  short  of  being  good  in  at  least  this  particular.  It  nowhere  charged  that 
the  city  had  been  induced  by  Crosthwait's  conduct  to  alter  its  position,  or 
to  forego  any  right  whatever.  While  a  tax  liability  may  be  created  by  es- 
toppel, as  to  manner  of  payment,  when  the  statute  admits  of  alternative- 
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methods,  it  does  not  follow  that  the  liability  oao  be  created  by  a  mere  ad- 
mission of  the  lot  owner.  Such  admission  may  be  evidence,  to  be  weighed 
In  deciding  the  fact,  that  the  lot  owner  had  made  the  request  for  the  assess- 
ment to  be  levied  In  the  manner  claimed,  but  It  is  rebuttable.  But  where 
the  city  has  acted  to  the  prejudice  of  some  other  right  it  had,  in  reliance 
upon  the  request  or  the  admission,  the  lot  owner  will  not  be  heard  to  deny 
that  he  in  fact  made  the  request  where  he  induced  or  knowingly  suffered 
the  city  to  act  under  that  belief.  A  taxpayer  has  no  more  right  to  be  dis- 
honest toward  the  government  than  toward  other  persons.  There  is  a 
marked  distinction  between  the  cases.  They  are  in  no  sense  in  conflict. 
Petition  overruled. 


BONNER  V.  COMMONWEALTH. 

(Filed  March  26,  1906— Not  to  be  reported.) 

1.  Bail— Forfeiture  of  bail  bond— Illness  of  defendant— The  fact  that  an 
Hiccused  under  bond  for  his  appearance  to  answer  an  indictment  was  sick  in 
a  hospital,  and  unable  to  appear,  does  not  release  the  bail,  which  will  stand 
until  apcused  is  able  to  appear. 

•    2.  Same— Offer  to  surrender  the  accused  ^en  the  latter  is  not  present  is 
ninavalling  and  is  not  a  compliance  of  section  98,  Criminal  Code. 

Fontaine  T.  Fox  and  Albert  S.  White  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  Division. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  undertaking  of  the  bail  in  a  felony  recognizance  before  an  examining 
magistrate  Is  that  the  accused  will  appear  not  only  to  answer  any  indict- 
ment on  the  day  it  may  be  returned  into  court,  but  that  he  will  surrender 
himself  to  that  court  under  such  indictment  as  may  be  found  upon  the  in- 
vestigation of  the  charge.  The  failure  of  the  accused  to  enter  his  appear- 
ance to  the  indictment  and  surrender  himself  to  the  circuit  court  is  a 
•breach  of  the  recognizance.  That  the  accused  was  confined  with  a  serloos 
Illness  in  a  hospital,  physically  incapacitating  him  from  appearing  on  the 
day  the  indictment  was  returned,  does  not  release  the  bail.  Bail  will  stand 
bound  until  the  accused  is  able  to  appear,  and  his  failure  thereafter  to  ap- 
pear and  surrender  himself  in  answer  to  the  indictment  is  a  breach  of  the 
recognizance.  If  before  final  judgment  on  the  forfeited  recogni«ince  the 
bail  had  shown  by  his  answer,  or  amended  answer,  that  the  accused  had 
-died  as  a  result  of  his  illness,  and  that  because  of  such  illness  and  death  he 
had  alone  been  prevented  from  complying  with  the  undertaking  of  his  ball, 
the  defense  would  have  been  good. 

An  offer  to  the  court  by  the  bail  to  surrender  the  accused,  when  the  latter 
was  not  present,  is  unavailing,  and  is  in  no  sense  a  compliance  with  sec- 
•tion  98,  Criminal  Code. 

Judgment  affirmed,  with  damages. 
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B ARIES  V.  LOUISVILLE  ELECTRIC  LIGHT  CO. 

(Filed  March  35.  1905— Not  to  be  reported.) 

Bennett  H.  Young  and  Alfred  Sellgnmn  for  appellant. 

O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson   Circuit  Court,  Common   Pleas  Branch,   Second 
Division. 

Judffe  Paynter  delivered  the  following  repponse  to  petition  for  rehearing: 

Counsel  Reems  to  think  the  court  was  in  error  in  stating  that  appellee  in- 
troduced evidence  showing  that  it  had  notice  the  day  before  the  accident 
that  the  painters  were  at  work  on  the  house  where  it  happened.  This  is 
substantially  correct,  because  John  Showalter,  an  employe  of  appellee, 
whose  business  it  was  to  look  after  the  matter  of  having  the  electric  current 
taken  from  houses  that  were  being  painted,  testifled  that  the  day  before  the 
accident  that  he  knew  the  painters  were  at  work  on  the  house.  HU  knowl- 
edge was  the  knowledge  of  the  company,  and  the  knowledge  it  had  was 
equivalent  to  notice.  The  court  does  not  want  to  be  understood  as  holding 
that  it  is  not  competent  to  prove  the  general  custom  which  existed  in  Louis^ 
ville,  which  required  painters  or  their  foreman  to  give  the  electric  light 
company  notice  that  they  are  engaged  in  painting  a  house  to  which  its. 
wires  are  atrnched.  The  court  simply  held  that  in  view  of  the  fact  that  it 
had  notice  that  the  painters  were  at  work  on  the  house,  and  the  further  fact 
that  Mr.  Kinkead,  the  company's  electrician,  testified  that  it  was  a  rule  of 
the  company  to  take  the  electiio  current  from  a  house  when  it  hud  notice- 
that  the  painters  were  at  work  on  it,  rendered  the  proof  of  custom  incom^ 
petent.    . 


THE  TRAVELERS   INSURANCE  CO.  v.  HENDERSON  COTTON 

MILLS. 

(Filed  March  25,  1006.) 

1.  Indemnity  insurance— Pleading— Age  of  insured— In  an  action  on  a 
policy  of  employes,  indemnity  insurance,  which  provides  that  the  employe^ 
should  be  over  twelve  years  of  age,  it  is  not  necessary  that  the  petition, 
should  allege  that  the  person  Injured  was  over  twelve  years  of  age. 

3.  Conditions  in  policy— Against  public  policy— Void— A  condition  in  a 
policy  of  employes'  indemnity  insurance  that  no  action  shall  be  maintained 
thereon  unless  it  is  brought  within  thirty  days  after  payment  of  loss  by  the^ 
insured,  is  contrary  to  public  policy  and  is  void. 

S.  Age  of  insured— Evidence— The  age  of  a  member  of  a  family  may  be- 
proven  by  proof  of  declarations  of  other  members  since  deceased. 

4.  Interest— Prayer  for  relief— Under  a  prayer  for  general  relief  interest 
may  be  allowed  on  a  claim  from  the  filing  of  the  suit,  although  not  specially 
prayed  for  in  the  petition. 

5.  Costs— Liability  for— Where  the  indemnity  insurance  company  did  not 
defend  the  suit  of  the  insured  against  the  appellee  and  appellee  had  to  de- 
fend it,  the  court  properly  held  the  Insurance  company  liable  for  the  costa 
of  the  action  upon  its  policy  of  indemnity. 

J.  A.  Dean  and  J.  F.  Lookett  for  appellant. 
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Montgomery  Merritt  for  appellee. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  February  39,  1901,  John  Warren,  an  employe  of  the  Henderson  Cotton 
Hills,  was  killed.  Suit  was  brought  by  his  administrator  against  it  and  a 
Judgment  was  recovered  for  $2,944.40  and  costs,  which  was  affirmed  by  this 
court.  (Benderson  Cotton  Mills  v.  Warren*s  Adm'r,  24  Ky.  Law  Rep., 
1080.)  The  Henderson  Cotton  Mills  paid  the  judgment  and  then  instituted 
this  suit  against  the  Travelers  Insurance  Co.  on  a  policy  issued  to  it  on  the 
4  th  of  April,  1900,  indemnifying  it  for  the  period  of  one  year  against  such 
losses.  The  policy  reads  as  follows:  *'In  consideration  of  the  warranties  in 
the  application  for  this  policy,  a  copy  of  which  is  bert^to  attached  and  which 
Is  made  a  part  of  this  contract,  and  of  1210  premium,  the  Travelers  Insur- 
-ance  Co.,  of  Hartford,  Connecticut  (hereinafter  called  'the  company*),  does 
hereby  agree  to  indemnify  Henderson  Cotton  Mills  of  Henderson,  county  of 
Henderson,  State  of  Kentucky  (hereinafter  called  'the  assured'),  for  the 
period  of  twelve  months,  beginning  on  the  4th  day  of  April,  1£00,  at  noon, 
and  ending  on  the  4th  day  of  April,  1901,  at  noon,  standard  time,  at  the 
place  where  this  policy  has  been  countersigned,  against  loss  from  common 
law  or  statutory  liability  for  damages  on  account  of  bodily  injuries,  fatal 
or  nonfatal,  accidentally  suffered  within  the  period  of  this  policy,  by  any 
employe  or  employes  of  the  assured  while  on  duty  within  the  factory,  shop, 
or  yards  mentioned  in  said  application,  or  upon  the  ways  immediately  ad- 
jacent thereto  provided  for  the  use  of  such  employes  or  the  public,  in  and 
during  the  operation  of  the  trade  or  business  described  in  the  said  ap- 
plication, subject  to  the  following  agreements,  which  are  to  be  construed  as 
conditions." 

Here  follow  sixteen  conditions,  the  1st,  9th,  lOtb,  11th  and  14th  of  which 
are  as  follows : 

**lst.  The  company's  liability  for  an  accident  resulting  in  injuries  to,  or 
in  the  death  of,  one  person  is  limited  to  11,500,  and  subject  to  the  same  limit 
for  each  person,  the  total  liability  for  any  one  accident  resulting  in  injuries 
to,  or  in  the  death  of,  several  persons  is  limited  to  110,000. 

'9th.  If  thereafter  any  suit  is  brought  against  the  assured  to  enforce  a 
claim  for  damages  on  account  of  an  accident  covered  by  this  policy,  the 
assured  shall  immediately  forward  to  the  home  office  of  the  oompany  every 
summons  or  other  process  as  soon  as  the  same  shall  have  been  served  on 
him,  and  the  company  will  at  its  own  cost  defend  against  such  proceeding, 
In  the  name  and  on  behalf  of  the  assured,  or  settle  the  same  unless  it  shall 
elect  to  pay  to  the  assured  the  indemnity  provided  for  in  clause  *!'  of  the 
foregoing  provisions,  as  limited  therein. 

''10th.  The  assured  shall  not  settle  any  claim,  except  at  his  own  cost,  nor 
incur  any  expense,  nor  interfere  in  any  negotiation  for  settlement  or  in  any 
legal  proceeding  without  the  consent  of  the  company  previously  given  In 
writing,  but  he  may  provide  at  the  time  of  the  accident  such  immediate 
surgical  relief  as  is  imi)erative.  The  assured,  when  requested  by  the  oom- 
pany, shall  aid  in  securing  information,  evidence  and  the  attendance  of 
witnesses,  and  in  effecting  settlements   and  in  prosecuting  appeals. 
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^'llth.  This  policy  does  not  coyer  loss  from  liability  for  injuries  to,  or 
caused  wholly  or  in  part  by,  any  child  employed  by  the  assured  contrary  to 
law,  nor  to,  or  caused  wholly  or  in  part  by,  any  child  employed  under 
twelve  years  of  age  where  no  statute  restricts  the  age  of  employment. 

"14bb.  No  action  shall  lie  against  the  company  as  respects  any  loss  under 
this  policy  unless  it  shall  be  brought  by  the  assured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid  by  him  in  satisfaction  of  a  judg- 
ment  after  trial  of  the  issue.  Ko  such  action  shall  lie  unless  brought  within 
the  period  within  which  a  claimant  might  sue  the  assured  for  damages 
unless  at  the  expiry  of  such  period  there  is  an  action  pending  against  the 
assured,  in  which  case  an  action  may  ,be  brought  against  the  company 
by  the  assured  within  thirty  days  after  final  judgment  has  been  rendered 
and  satisfied  as  above.  The  company  does  not  prejudice  by  this  clause 
any  defenses  to  such  action  which  it  may  be  entitled  to  make  under  this 
policy." 

The  plaintiff  did  not  allege  in  its  petition  that  John  Warren,  the  person 
injured,  was  over  twelve  years  of  age,  and  the  defendant  demurred  to  the 
X)etit]on  on  this  ground.  The  court  overruled  the  demurrer,  holding  this 
matter  of  defense  to  be  pleaded  by  the  dt'fendant.  In  this  ruling  we  concur. 
To  require  the  plaintiff  to  set  out  all  sixteen  conditions  of  the  policy  and 
to  negative  the  existence  of  all  the  exceptions  therein  contained  would  be  to 
require  too  great  prolixity  of  pleading,  and  would  be  in  conflict  with  the 
rule  that  where  exceptions  are  stated  in  separate  clauses  of  an  instrument 
«nd  not  in  the  promising  or  contracting  clause,  the  plaintiff  may  In  his 
petition  set  up  only  so  much  of  the  contract  as  he  relies  on.  (.Stna  Life  In- 
surance Go.  T.  Glasgow  Power  Co.,  SI  Ky.  Law  Bep.,  72(5;  Gardner  v.  Con- 
tinental Insurance  Co.,  25  Ky.  Law  Bep.,  426.) 

The  action  was  not  brought  within  thirty  days  after  the  plaintiff  paid  the 
judgment  in  lavor  of  Warren's  administrator,  but  was  brought  on  the 
thirty-first  day  thereafter.  The  provisions  of  the  14th  clause  above  quoted 
are  relied  on  to  defeat  the  action.  The  validity  of  such  clauses  was  recently 
considered  by  this  court  in  Union  Central  Liife  Insurance  Co.  v.  Spinks,  26 
Ky.  Law  Bep.,  1206,  and  it  was  there  held  that  contract  limitations  of  the 
time  in  which  an  action  may  be  brought  are  contrary  to  public  policy,  and 
void.  The  previous  cases  are  collected  in  that  opinion,  which  is  conclusive 
of  the  question. 

The  defendant  pleaded  that  John  Warren  was  under  twelve  years  of  age. 
This  was  denied  by  the  reply.  The  defendant  introduced  the  mother  of 
John  Warren  and  cwo  of  his  brothers,  who  testified  that  he  was  born  on 
September  S,  1889,  and  was  about  eleven  years  and  five  months  old  ac  the 
time  of  his  death  on  February  2,  1901.  The  mother  testified  that  she  kept  a 
record  in  her  family  Bible  of  the  ages  of  her  children,  but  that  the  Bible 
was  lost  when  they  moved  to  Kentucky  several  years  before  John's  death. 
She  alec  said  that  her  son.  Paschal,  was  two  years  and  seven  months  older 
than  John.    Paschal  also  stated  the  same. 

On  the  other  hand,  the  plaintiff  proved  that  John  Warren  was  as  large  as 
Paschal,  and  they  looked  so  alike  as  to  appear  to  be  twins;  that  John  said 
at  different  times  that  he  was  thirteen  and  going  on  fourteen ;  that  the 
father  of  John,  who  was  also  dead,  declared  on  different  occasions  that  this 
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WA8  John's  age.  This  evldeDce  was  objected  to  by  the  defendant,  and  It  is 
insisted  that  the  objection  should  have  been  sustained.  The  testimony  of 
the  mother  was  only  based  on  her  recollection  of  the  date  of  John's  birth. 
The  testimony  of  her  children  seems  to  have  been  based  on  the  information 
they  had  received  in  the  family.  John  had  the  same  means  of  knowledge  as 
they,  and  the  father  had  the  same  means  of  knowledge  as  the  mother.  But 
they  spoke  under  oath  while  .the  declarations  of  John  and  his  father  were 
not  made  under  oath.  The  rule  excluding  hearsay  evidence  does  not  apply 
to  pedigree,  and  in  stating  what  this  exception  means  in  1  Qreenleaf  on  Evi- 
dence, section  104,  the  learned  author  says:  "The  term  pedigree,  howevert 
eaibraces  not  only  descent  and  relationship,  but  also  the  facts  of  blrtb, 
marriage  and  death,  and  the  times  when  these  events  happened.  These 
facts,  therefore,  may  be  proved  in  the  manner  above  mentioned,  in  all  casps 
where  they  occur  incidentally,  and  in  relation  to  pedigree.  Thus  an  entry 
by  a  deceased  parent  or  other  relative,  made  in  a  Bible,  family  missal,  or 
any  other  book,  or  in  any  document  or  paper,  stating  the  fact  and  date  of 
the  birth,  marriage  or  death  of  a  child,  or  other  relative,  is  regarded  as  a 
declaration  of  such  parent  or  relative  in  a  matter  of  pedigree." 

It  will  be  observed  from  this  that  an  entry  in  a  family  Bible  is  not  ad- 
mitted on  the  ground  that  it  was  made  at  the  time  of  the  transaction,  but 
AS  the  declaration  of  the  deceased  parent  or  relative  in  a  matter  of  pedigree. 
In  Swink  v.  French,  11  Lea,  78,  the  question  was  whether  Olivia  Swink 
was  twenty-one  years  of  age  at  the  time  the  contract  relied  on  was  made. 
Her  husband,  she  being  dead,  was  allowed  to  state  that  she  had  told  him 
that  she  was  born  on  July  17,  1850,  although  it  was  shown  in  that  case  there 
was  a  record  of  her  birth  in  a  family  Bible,  which  was  in  the  possession  of 
another  member  of  the  family  in  another  county  than  the  one  in  which  the 
trial  was  had.  (Cope's  Adm'r  v.  Pearce,  7  Gill,  Md. ,  247;  Clements  v. 
Hunt,  1  Jones,  N.  C,  400  ) 

A  person  may  t-estify  to  his  own  age,  although  his  information  is  based 
entirely  on  hearsay  from  members  of  the  fomily.  (Cheever  \.  Congdon,  34 
Mich.,  206;  Hill  v.  Eldridge,  126  Mass.,  224;  Cherry  v.  State.  68  Ala.,  29; 
Railway  Co.  v.  Coggin,  73  Ga.,  689.) 

The  declarations  of  the  father  and  John  Warren  were  not  self-serving,  but 
were  made  in  the  usual  course  of  things.  The  recollections  of  the  father 
and  the  boy  himself  are  as  much  to  be  trusted  as  the  recollection  of  the 
physician,  the  midwife,  the  nurse  or  the  neighbor,  and,  therefore,  their  ad- 
mission did  not  infringe  the  rule  that  the  best  evidence  must  be  produced. 
The  verdict  is  not  against  the  weight  of  the  evidence.  The  jury  were  war- 
ranted in  finding  interest  from  the  bringing  of  the  suit  under  the  prayer  of 
the  petition  for  all  proper  relief,  although  such  interest  was  not  speciiScally 
prayed  in  the  petition.  As  the  insurance  company  did  not  defend  the  suit, 
and  the  cotton  mills  company  had  to  defend  it  and  could  not  make  a  settle- 
ment, the  court  properly  held  the  insurance  company  l^ble  for  the  costs  of 
the  action  upon  its  policy  of  indemnity. 

Judgment  affirmed. 
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KENTUCKY  MUTUAL  INVESTMENT  CO.'S  ASS'EE.  &o.  t. 

SCHAEFER,  &c. 

(Filed  March  96,  1906. ) 

1.  Stockholders— SiffoiDff  subecrlptioD— Liability— Under  Kentucky  Stat- 
utes,  section  649,  it  is  not  necespary  for  a  stockholder  to  sign  a  subscription 
in  order  to  render  himself  liable  to  creditors  for  the  full  amount  of  unpaid 
subscription  where  he  accepted  the  certlflcate  of  stock. 

2.  Surrendering  old  stock— Under  Kentucky  Statutes,  section  647,  the  lia- 
bility of  stockholders  for  unpaid  subscriptions  is  not  affected  by  the  fact 
that  their  subpcrlptlons  were  to  be  paid  by  the  surrender  of  their  old  stock, 
but  they  should  be  held  liable  for  the  difference  in  the  amount  they  actually 
paid  and  the  amount  of  stock  tht-y  received  at  its  par  value. 

8.  Fraud — Inducing  subscription— Where  fraudulent  representations  are 
made  to  Induce  a  subscription  to  the  stock  of  a  corporation  it  is  not  ground 
for  the  avoidance  of  the  contract  of  subscription  either  as  against  the  cor- 
poration or  its  assignee,  after  its  insolvency  and  assignment  for  creditors, 
where  there  was  laches  in  failing  to  discover  it. 

Thum  &  Clark  and  B.  L.  Greene  for  appellants. 

Dodd  &  Dodd  and  O'Neiil  &  O^Neal  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Charles  Q.  Schaefer  bought  shares  of  stock  of  the  par  value  of  16,000  In  a 
West  Virginia  corporation   called  the  Union  Finance  and  Investment  Co.,. 
whose  chief  place  of  business  was  in   the  city  of  Louisville,  and  its  officers, 
resided  there.    The  K(;ntacky  Mutual  Investment  Co.  was  organized  under- 
the  laws  of  the  State  of  Kentucky  about  January  2,  1900.  H.  W.  Richardson  • 
was  its  president,  and  Purnell  Johnson  and   one  Bennett  were  among  its 
officers  and   stockholders.    These  three  bou|iht  the  controlling  number  of 
shares  of  stock    in   the   Union   Finance  and   Investment  Co.  and  elected 
themselves  president,  vice- president  and  treasurer  of  the  company,  assum- 
ing charge  of  its  affairs,  tbey  having  at  the  same  time  control  of  the  affair» 
of  the  Kentucky  Mutual  Investment  Co.    This  was  in  December,  1900.    Some- 
time in  February,  1901,  they  made  an   exchange  with  Schaefer  and  those< 
whom  he  represented,  giving  them  an  equal  amount  of  stock  at  par  value 
in  the  Kentucky  Mutual  Investment  Co.  for  their  stock   in   the   Union. 
Finance  and  Investment  Co.,  and  also  exchanged  with  them   certificate  of 
deposit  called   bonds,  giving   them   Kentucky  Mutual  certificates  for  the- 
Unlon  Finance  certificates,  which  they  held  and  upon  which  they  had  paid 
a  oonslderable  sum.    A  few  months  after  this  the  Kentucky  Mutual  Invest- 
*ment  Co.  made  an  assignment  for  the  benefit  of  its  creditors,  and  this  action, 
was  brought  by  the  assignee  against  Schaefer  and  those  whom  he  represented . 
to  hold   them   liable  for  96,000  upon  an  alleged  subscription  to  the  capital- 
stock  of  that  company  under  section  647,  Kentucky  Statutes. 

The  defendants  can  not  escape  liability  on  the  Idea  that  they  did  not  sub-  - 
scribe  for  stock  in  the  Kentucky  Mutual  Investment  Co.  The  signing  of  a  . 
subscription  Is  not  necessary.    They  accepted  the  certificates  of  stock,  and^ 
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tJieir  liability  is  not  affected  by  the  fact  that  it  was  understood  that  they 
took  the  new  stock  in  lieu  of  their  old,  and  that  the  new  was  paid  for  by 
their  surrender  of  the  old.  If  this  would  defeat  the  statute  it  would  be  ren- 
dered largely  nugatory.  They  must  be  held  liable  for  the  difference  between 
the  amount  they  actually  paid  and  the  amount  of  stock  they  received  at  par 
Talue.  The  fact  that  thfy  did  not  pay  any  money,  but  paid  in  something 
«lse,  Ir  immaterial. 

It  is  charged  by  the  defendants  and  shown  that  they  were  induced  to 
make  the  exchange  by  faUe  and  fraudulent  representations  made  to  them  by 
the  officers  of  the  new  corporation,  and  that  these  fraudulent  representa- 
tions were  known  to  be  untrue,  and  were  made  for  the  purpose  of  mislead- 
ing and  deceiving  them,  and  that  they  believing  the  representations  to  be 
true,  ana  relying  thereon,  were  induced  to  make  the  exchange  therpby.  As 
between  the  defendants  and  the  corporation  it  is  clear  that  the  defendants 
Are  entitled  to  have  the  transaction  canceled  on  account  of  the  fraud  which 
was  practiced  upon  them,  but  it  is  insi-sted  that  after  the  insolvency  of  the 
•corporation  a  subscriber  of  btock  can  not  have  a  rescission  of  his  subscrip- 
tion for  fraud  practiced  upon  him  and  inducing  him  to  make  the  subscrip- 
tion. The  rule  was  so  stated  in  German  American  Title  Co.,  24  Ky.  J:jaw 
Kep  ,  1110,  but  on  a  reconsideration  of  the  cnee  this  part  of  the  opinion  was 
withdrawn.  (Deppen  v.  German -American  Title  Co.,  S4  Ky.  Law  Be  p., 
187fi. ) 

The  rule  is  held  in  England  and  in  some  of  the  States  of  this  country  that 
a  subscription  can  not  be  repudiated  on  the  ground  of  fraud  after  the  cor- 
poration has  become  insolvent  and  made  an  assignment,  though  the  fraud 
was  not  discovered  before  insolvency  and  there  was  no  laohes  in  failing  to 
discover  it.  (10  Gyo.,  440;  Cook  on  Corporal ion.s,  section  1(14.)  But  this 
rule  rests  on  the  dootrlne  which  is  maintained  in  many  jurisdictions  that 
an  assignee  for  the  benefit  of  creditors  stands  as  a  bona  flde  purchaser  with- 
out notice.  We  do  not  see  any  other  foundation  for  the  rule  to  rest  on  nnder 
flfiatutes  like  ours.  But  in  this  Staj)e  an  assignee  for  the  benefit  of  creditor, 
simply  Btands  in  the  shoes  of  hie  asplgnor,  and  any  defense  which  may  be 
made  against  the  assignor  may  be  made  against  him.  (Ky.  National  Bank 
V.  Louisville  Bagging  Co  ,  08  Ky.,  371;  Wren  v.  Parish's  Ass'ee,  19  Ky. 
Law  liep.,  208.) 

In  Wright  v.  Geo.  W.  McAlpln  Co.,  18  Ky.  Law  Rep.,  226,  an  action  by 
a  seller  to  recover  goods  sold  on  the  ground  of  false  representations  was 
held  not  affected  by  the  asFignment  for  the  benefit  of  creditors  made  by  the 
purchaser.  We  do  not  see  that  there  can  be  any  sound  distinction  between 
a  sale  of  stock  and  a  sale  of  goods,  or  that  it  is  material  that  the  seller  is  a 
corporation  and  not  an  individual.  Where  there  has  been  a  failure  to  exer- 
cise  care  to  discover  the  fraud  and  the  rights  of  innocent  parties  will  suffer, 
then  he  whose  negligence  hae  caused  the  loss  should  bear  it:  but  where  a 
subscriber  for  stock  is  in  no  fault,  and  is  himself  the  innocent  victim  of  a 
fraud  which  he  did  not  and  could  not  discover  before  the  perpetrator  of  the 
fraud  failed,  he  is  entitled  to  make  any  defense  against  the  assignee  which 
he  could  make  against  the  assignor. 
Judgment  affirmed. 
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WESTERN  UNION  TELEGRAPH  CO.  v.  REID. 
(Filed  March  26.  1906.) 

Negligence— Failure  to  send  telegram— Damage— Who  entitled  to— Where 
«  telegram  is  sent  for  a  sick  person  summoning  medical  aid  for  him,  the 
meritorious  cause  of  action  is  in  the  sick  person  for  the  negligence  in  the 
sending.  He  may  recover  for  his  pain  and  suffering  endured  by  reason  of 
the  negligence  in  sending  the  message,  but  no  recovery  can  be  had  by  his 
father  or  other  relative  by  reason  of  such  suffering. 

Richards  &  Ronald  and  Geo.  H.  Fearons  for  appellant. 

Wells  &  Wells  for  appellee. 

Appeal  from  Calloway  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee.  ,lohe  A.  Reid,  resides  near  Dexter,  in  Calloway  county.  On 
the  morning  of  July  2fi,  1903,  between  7  and  8  o'clock,  his  little  son,  Cecil, 
•about  fifteen  months  old,  was  taken  violently  sick  with  some  affection  of 
Ills  bladder.  Dr.  Clayton,  a  physician  at  Dexter,  was  nailed  in,  and  found 
that  the  child  was  suffering  with  suppressed^urine.  He  tried  to  relieve  the 
■child  by  inserting  a  catheter,  and  by  local  applications,  but  failed.  About 
10  o'clock  Dr.  Covington,  another  physician,  was  called,  who  also  failed  to 
relieve  the  child.  The  two  doctors  then  suggested  to  Mr.  Reid  that  he  tele- 
Kraph  for  Dr.  Hart,  of  Murray,  to  come,  as  they  did  not  have  the  instru- 
ments needed  to  operate  on  the  child.  The  following  telegram  was  then 
-sent: 
■••Dr.  J.  G.  Hart,  Murray,  Ky. : 

**Com6  to  Jobe  Reid's  immediately.  Child  suppressed  urine.  Bring  in- 
struments. 

"CLAYTON  &  COVINGTON." 

The  message  was  delivered  to  the  telegraph  company  about  11 :86  a.  m., 
And  was  not  delivered  to  Dr.  Hart  until  6:80  p.  m.  If  it  had  been  delivered 
promptly  he  should  have  reached  the  child  by  1:80  p.  m.,  and  by  reason  of 
the  delay  In  sending  the  message  he  did  not  reach  it  until  7:80  p.  m.,  when 
lie  used  the  proper  instruments  and  relieved  the  bladder  of  the  child.  The 
trhild  died  at  11  a.  m.  the  next  day.  He  suffered  excruciatingly  from  1 :30  to 
7:80,  and  this  action  was  brought  by  the  father,  charging  that  there  was 
^ross  negligence  on  the  part  of  the  defendant  in  failing  to  deliver  the  mes- 
-eage,  and  that  by  reason  of  this  the  child  suffered  great  agony  during  the 
delay  in  relieving  him,  and  that  thereby  the  father  was  caused  to  suffer 
great  inconvenience,  annoyance  and  mental  anguish.  The  case  was  sub- 
mitted to  a  jury,  who  found  for  the  plaintiff,  and  fixed  the  damages  at  1600. 
Judgment  having  been  entered  upon  the  verdict,  and  the  defendant's  mo- 
tion for  a  new  trial  having  been  overruled,  the  defendant  appeals. 

The  evidence  shows  that  the  message  was  sent  for  the  plaintiff  and  at  his 
Instance  and  request.  The  court  Instructed  the  jury  that  if  they  found  for 
the  plaintiff,  they  '^should  find  foi  him  the  actual  damages  he  sustained  on 
account  of  his  own  mental  pain  and  anguish  produced  by  witnessing  the 
suffering  of  his  child,  which  was  caused  by  defendant*s  negligence,  not  ez- 
•ceeding  11,999,  the  amount  sued  for.'' 
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The  propriety  of  this  instructioD  is  the  only  question  we  deem  it  neoeesary 
to  consider  upon  the  appeal. 

In  Western  Union  Telegraph   Co.  y.  Henderson,  18  Am.   State  Bep.,  148. 
the  Supreme  Court  of  Alabama  held  that  in  a  case  like  this  the  father  mlght^ 
recover  for  his  own  mental  distress  and  anxiety  in  witnessing  the  suffering 
of  his  child.    This  case  was  followed  by  the  Supreme  Court  of  Texas  in 
Oulf,    &c.,    Telegraph  Co.     v.    Bichardson.    16  S.    W..    689,    and     by    the 
Civil   Court  of  Appeals  of  the  same  State  in  Western  Union  Telegraph  Co. 
V.    Cavin,    70   S.    W,.    12<).      In  Western   Union   Telegraph   Co.  v.    Robin- 
son, 84  L.  B.  A.,  481,  the  Supreme  Court  of  Tennessee  held  that  the  father- 
might  recover  for  his  menial  anguish  where  a  telegram  was  sent  by  him 
and  wfis  by  negligence  delayed  summoning  a  minister  to  baptize  and  receive- 
into  the  church  a  sick  daughter  who  died  before  the  minister  arrived  in- 
consequence of  the  delay  in  delivering  the  telegram. 

On  the  other  hand,  it  was  held  by  the  Supreme  Court  of  Texas  in  WesterD^ 
Union  Telegraph  Cc.  v.  Cooper,  71  Tex.,  607,  where  a  telegram  was  sent  for- 
a  physician  to  attend  a  wife  who  was  in  labor,  that  a  recovery  might  be^ 
had  for  the  suffering  of  the  wife  by  reason  of  the  delay  in  delivering  the- 
message,  but  that  no  recovery  could  be  had  for  the  mental  anguish  of  the- 
husband.  The  same  rule  was  followed  by  ihe  Supreme  Court  of  Indiana  in- 
Western  Union  Telegraph  Co.  v.  Stratemeier,  32  N.  E.,  871,  and  by  the- 
Court  of  Appeals  of  Michigan  in  Howard  v.  Adams,  16 Mich.,  180.  In  Black 
V.  Bailway  Co.,  10  La.  Ann.,  88,  it  was  held  that  the  father  could  not  re- 
oovei  for  his  mental  anguish  in  witnessing  the  agony  of  his  son  who  was 
injured  in  a  railway  accident.  The  Texas  cases  do  not  seem  to  us  recon* 
oilable,  and  in  the  conflict  of  authority  on  the  subject  we  are  left  to  deduoe^ 
that  conclusion  which  seems  to  us  most  in  accord  with  legal  principles. 

The  reason  upon  which  recovery  for  mental  pain  and  suffering  is  allowed* 
for  negligence  in  the  delivery  of  social  telegrams  is  that  such  damages  are 
within  the  reasonable  contemplation  of  the  parties,  and  the  rule  Is  nttver- 
applied  where  a  telegram  does  not  on  its  face  apprised  the  telegraph  com- 
pany of  its  importance,  or  show  thac  such  damages  should  be  anticipated. 

The  rule  that  only  the  natural  results  which  may  be  reasonably  antici- 
pated from  the  defendant's  wrongful  act  may  be  recovered  runs  through  the* 
entire  law  of  torts.  The  telegram  which  was  sent  in  this  case  apprised  the- 
company  simply  that  the  child  was  suffering  from  suppressed  urine  and 
that  the  physician  must  come  to  Jube  Beid's  immediately.  There  was- 
nothing  on  the  face  of  the  telegram  to  show  that  the  child  had  relatives  who* 
would  suffer  mental  anguish,  or  to  apprise  the  company  that  a  failure  to- 
deliver  the  telegram  would  naturally  bring  about  a  claim  for  such  damages. 
The  sufferings  of  the  father  from  seeing  the  child  suffer  are  too  remote.  It 
he  might  recover,  we  see  no  reason  why  the  mother,  under  similar  aver- 
ments, might  not  also  recover,  and  it  is  hard  to  see  to  what  extent  thim 
cause  of  action  might  be  ramified,  or  how  many  actions  might  be  brought, 
and,  as  was  well  said  by  the  Supreme  Court  of  Texas,  the  father's  sufferings 
could  only  be  from  alarm  and  sympathy  for  the  suffering  of  the  sick  person. 
His  distress  would  be  merely  a  reflection  of  the  child's  distress,  and  is  toc» 
remote  and  consequential  to  be  the  subject  of  a  legal  action.  Not  only  so, 
but  where  a  message  is  sent  for  a  sick  person  summoning  medicul  aid  for 
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lilm,  the  meritorious  cause  of  action  for  the  oegligeDt  delay  Id  sending  the 
message  is  in  the  sick  person.  He  may  recover  for  his  pain  and  suffering 
whioh  he  endured  by  reason  of  the  negligence  of  the  defendant,  but  the 
cause  of  action  is  not  to  be  split  up,  and  a  recovery  alloifved  by  his  relatives 
about  his  bedside. 

We,  therefore,  conclude  that  the  instruction  should  not  have  been  given, 
and  that  the  evidence  did  not  warrant  a  recovery  by  the  father. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


MORTON'S  GUARDIAN  v.  MORTON,  &c. 
(Filed  March  26,  1906. ) 

1.  Wills— Construction— Life  estate— Remainder— W.  F.  Norton,  Jr.,  by 
his  will  devised  to  his  two  cousins,  Mary  Morton  and  Gabriel  Morton,  his 
^'family  home,''  on  Fourth  street,  in  Louisville,  Ky.,  and  everything  con- 
tained therein,  also  two  stores  in  Padncah,  Ky.,  the  income  from  the  stores 
to  be  used  in  paying  taxes  on  the  stores  and  on  the  family  home,  and  the 
remaUider  of.^^atld^tncome  for  the  maintenance  of  the  family  home,  and.  If 
deemed  necessary  by  his  executors,  said  Paducah  stores  should  be  sold  and 
the  proceeds  deposited  as  a  fund  to  be  used  only  for  the  maintenance  of  said 
family  home,  and  in  the  event  of  the  death  of  either  of  the  devisees,  Gabriel 
Morton  or  Mary  Morton,  the  interest  of  the  one  dying  to  belong  to  the  other, 
and  if  Gabriel  should  be  the  last  to  die,  said  home  should  go  to  his  daugh- 
ter, Gabrielle,  and  if  Mary  Morton  should  be  the  last  to  die,  said  home  should 
^o  to  her  half-sister,  Aldine  Morton.  In  an  action  by  Mary  Morton,  one  of 
the  two  devisees,  against  Gabriel  Morton,  Aldine  Morton,  Gabrielle  Morton, 
who  is  an  infant  under  fourteen  years  of  age,  and  the  Fidelity  Trust  and 
-Safety  Vault  Co.,  guardian  for  Gabrielle  Morton,  for  a  construction  of  the 
will  and  a  sale  of  the  real  estate  devised,  Held-^That  under  the  ^ill  Mary 
Morton  and  Gabriel  Morton  teok  a  joint  Mfe  estate  in  the  property  devised, 
the  interest  of  the  one  first  dying  to  go  to  the  other  for  life  onfy,  with  the 
remainder  in  fee  as  to  the  whole,  to  Aldine  Morton  in  case  Mary  Morton- 
should  survive  Gabriel  Morton,  but  to  Gabrielle  Morton  if  Gabriel  Morton 
«hould  survive  Mary  Morton. 

8.  Alienation  —  Prohibiting  —  Intention  —  Effect  —  Where  the  testator 
further  provided  in  his  will  that  the  '* said  family  home  must  never  be 
mortgaged  or  sold'"  if  he  intended  thereby  to  forever  prevent  alienation  by 
any  of  the  devisees,  or  by  those  who  may  take  it  as  heirs  at  law  of  any 
of  them,  such  provision  is  violative  of  Kentucky  Statutes,  section  2880, 
against  perpetuities,  and  is  to  that  extent  void,  but  as  it  was  manifestly  the 
Ijurpose  of  the  testator  to  prevent  the  alienation  of  the  family  home  and  the 
Paducah  stores  as  well  (unless  an  earlier  sale  of  the  latter  should  become 
necessary  for  the  maintenance  of  the  family  home),  during  the  life  tenancy 
of  Mary  Morton  and  Gabriel  Morton,  to  that  extent  it  was  reasonable  and 
should  be  upheld. 

8.  Sale  of  the  real  estate— Forbidden  by  will— Proviso— As  the  will  does 
not  authorize  a  sale  of  the  Paducah  .stores  except  upon  the  ground  that  it 
should  become  Ufcessary  in  order  to  provide  a  fund  for  the  maintenance  of 
the  family  home,  and  its  sale  for  any  other  purpose  is  forbidden  by  the  will 
during  the  lite  tenancy,  under  Civil  Code,  section  4ti2,  subsections  3,  4  and 
•C,  such  sale  can  not  be  made.  %. 

L.  R.  Teaman  for  appellant. 
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Humphrey,  Hines  &  Humphrey  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chauoery  Braucb,  First  Division^ 

OpinioD  of  the  court  by  Judge  Settle. 

The  will  of  W.  F.  Nortou,  Jr.,  contains  the  following  devise: 

"I  give  to  my  nearest  kin  on  earth,  my  two  double  cousins,  Mary  Mortoik 
and  Qabriel  Morton,  my  house  (the  family  home),  817  Fourth  street,  be- 
tween Broadway  and  York,  Louisville,  Ky.,  and  everything  of  every  na 
ture  contained  therein,  and  also  my  two  stores  in  Paducah,  Ky.— one  occu- 
pied by  the  Hart  Hardware  Co.,  and  one  by  Friedman,  Kieler  &  Co.— the- 
income  from  said  two  stores,  which  is  payable  monthly,  to  be  used  in  th& 
first  place  in  paying  all  taxes  on  said  two  stores  and  all  taxes  on  the  family 
home,  above  named,  in  Louisville,  Ky.,  and  the  remainder  of  such  income- 
to  go  toward  the  maintenance  of  said  aforesaid  family  home.  In  case  it 
should  be  found  out  that  the  income  from  said  two  Paducah  stores,  after- 
paying  all  the  taxes  named  above,  there  should  not  be  left  sufficient  money^ 
to  properly  maintain  the  family  home,  then  in  that  case,  under  the  advioe- 
of  the  executors  named  in  my  will,  said  two  valuable  Paducah  stores  caii» 
be  sold  for  the  best  possible  price,  for  cash,  and  the  proceeds  of  suet  sale- 
must  be  deposited  in  the  Fidelity  Trust  and  Safety  Vault  Co.,  as  a  fund  to 
be  used  only  for  the  maintenance  of  the  family  home,  817  Fourth  street^ 
Louisville,  Ky.,  which  family  home  must  never  be  mortgaged  or  sold.  (My- 
suite  in  said  home,  consisting  of  my  room,  my  mother's  room  and  bath 
room,  must  be  kept  intact  and  never  be  used  or  occupied  by  any  one. )  Ii^ 
the  event  of  the  death  of  either  one  of  the  two  cousins  named  above,  the  in> 
terest  of  that  one  to  belong  to  the  other  of  the  two  cousins.  If  Gabriel  Mor- 
ton should  be  the  last  to  die,  then  the  said  family  home  to  be  the  property 
of  his  daughter,  Gabrielle  Morton  for  her  own  use,  and  absolutely  free  fron> 
the  use  of  her  husband,  if  then  married  or  to  be  married  thereafter;  then^ 
on  the  other  hand,  if  Mary  Morton  should  be  the  last  to  die,  then  the  family- 
home  to  be  the  property  of  her  half  sister,  Aldine  N.  Morton,  in  her  own 
right  and  absolutely  free  and  dlear  of  the  use  of  any  husband  she  might- 
then  have,  or  ever  to  have  thereafter. " 

This  action  was  instituted  by  Mary  Morton,  one  of  the  devisees  under  the 
will  of  W.  F.  Norton,  Jr.,  against  her  codevisees,  Gabriel  Morton,  Aldine^ 
Morton,  and  Gabrielle  Morton,  the  latter  being  an  infant  under  fourteen- 
yeais  of  age,  to  obtain  a  construction  of  the  above  clause  and  a  sale  of  the- 
real  estate  devised.  The  Fidelity  Trust  Co.,  statutory  guardian  of  Gabrielle- 
Morton,  was  also  made  a  defendant. 

It  was  averred  In  the  petition  that  by  the  devise  in  question  the  property 
therein  named  vested  absolutely  in  fee  simple  In  Mary  Moiton  and  Gabriel 
Morton  upon  the  death  of  W.  F.  Norton,  Jr.,  and  that  neither  Aldine  Mor- 
ton nor  the  infant,  Gabrielle  Morton,  had  any  interest  whatever  in  any  or 
the  property  devised.  This  view  of  the  matter  was  based  on  the  theory  that 
the  provisions  of  the  devise  as  to  how  the  property  should  go  in  the  event  of 
the  death  of  Mary  Morton  or  Gabriel  Morton,  or  both  of  them,  ought  to  be- 
construed  as  contemplating  such  death  as  occurring  before  that  of  the  testa- 
tor. The  parties  named  asked  that^  the  will  be  declared  to  vest  the  fee- 
Bimple  title  to  all  the  property  in  Mary  Morton  and  Gabriel  Morton,  and  b^ 
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an  amended  petition  Ic  was  aTerred  that  the  property  (exoept  the  household 
furniture)  could  not  he  divided  without  materially  impairing  its  value,  the 
oourt  was,  therefore,  asked  to  adjudge  that  all  of  it,  other  than  the  house- 
hold furniture,  be  sold  and  the  proceeds  divided  equally  between  Mary  Mor- 
ton and  Gabriel  Morton. 

The  answers  of  Gabriel  Morton  and  Aldine  Morton  adopted  the  construc- 
tion of  the  devise  contended  for  by  Mary  Morton,  and  concurred  in  the 
statements  and  prayer  of  the  petition  as  amended. 

JB'rom  the  averments  of  the  answer  of  Gabriel  Morton  and  that  of  the 
Fidelity  Trust  Co.,  guardian  of  Gabrielle  Morton,  it  appears  that  Gatriel 
Morton,  though  denying  that  his  daughter  had  any  interest  in  the  property 
In  question,  in  order  to  avoid  any  complication  arising  from  the  assertion 
of  such  interest  in  her  behalf  by  the  guardian,  proposed  to  the  latter  that  if 
her  claim  to  the  entire  property  was  released,  and  it  was  allowed  to  be  sold 
as  the  property  of  Mary  Morton  and  himself  exclusively,  he  would  give  to 
Gabrielle  Morton  one-half  of  his  half  of  the  proceeds  of  the  sale,  and  in  any 
event  not  leas  than  I3o,000,  which  sum  was  to  go  into  the  hands  of  her  guar- 
dian for  investment  on  her  account  and  for  her  benefit.  The  compromise 
thus  proposed  was  accepted  by  the  guardian  upon  the  supposed  authority 
conferred  by  section  2030,  Kentucky  Statutes,  which  provides  that  a  guar- 
dian, '*with  leave  of  the  oourt,  may  compound  a  debtor  demand,  or  settle 
or  compromise  any  controversy  concerning  the  lands  of  his  ward,  when  the 
interests  of  the  ward  will  be  subserved  thereby." 

This  compromise  the  guardian  presented  to  the  court  in  its  answer,  aver- 
ring that  it  was  highly  beneficial  to  Gabrielle  Morton  to  "secure  an  imme- 
diate and  vested  and  sole  interest  in  such  a  substantial  amount  of  money 
in  lien  of  her  uncertain,  contingent  and  remote  interest  in  the  property  de- 
vised by  the  will,"  and  the  court's  approval  of  the  compromise  was  asked 
by  the  guardian.  In  view  of  the  agreement  existing  between  the  guardian 
and  the  other  parties  to  the  action  as  to  the  propriety  of  an  adjustment  oo 
the  basis  of  the  compromise,  and  in  order  to  insure  disinterested  representa- 
tion of  the  infant,  it  was  thought  proper  to  have  a  guardian  ad  litem  ap- 
pointed for  her,  which  was  done. 

It  appears  from  the  depositions  of  John  W.  Barr,  Jr.,  and  George  W. 
Norton,  executors  of  the  will  of  W.  F.  Norton,  and  wholly  disinterested 
witnesses,  that  the  two  Paducah  stores  are  worth  946,000,  the  family  resi- 
dence 118,600,  and  that  the  contents  of  the  family  resldencia  consists  of  a 
library  valued  at  196.000,  and  other  personal  property  valued  at  t7,818.9S, 
making  the  total  value  of  the  real  and  personal  property  196,818.03. 

The  witnesses  were  also  of  opinion  that  the  proposed  compromise  would 
prove  very  beneficial  to  Gabrielle  Morton.  The  chancellor,  by  the  decree 
entered,  approved  the  compromise,  and  in  accordance  therewith  and  the 
agreement  of  all  the  parties  in  interest,  adjudged  that  Gabrielle  Morton  had 
no  interest  whatever  in  the  property  in  question,  but  that  the  whole  thereof 
by  the  devise  in  the  will  of  W.  F.  Norton,  Jr.,  went  and  belonged  absolute- 
ly, in  fee  simple,  to  Mary  Morton  and  Gabriel  Morton.  The  decree  directed 
that  the  personal  property  in  the  family  residence,  other  than  the  library, 
be  divided  equally  between  Mary  Morton  and  Gabriel  Morton;  that  the 
library,  family  residence  and  the  two  stores  and  lots  in  Paducah  be  sold. 
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and  the  proceeds  divided  by  giving  one-half  to  Mary  Morton  and  the  other 
half  to  the  Fidelity  Trust  Co. ,  as  guardian,  out  of  which  it  should  retain 
one-half,  and  In  any  event  not  less  than  |S6,000  for  Gabrielle  Morton,  and 
pay  the  balance  to  Gabriel  Morton. 

The  guardian  ad  litem  being  in  doubt  as  to  the  correctness  of  the  chancel- 
lor's construction  of  the  devise  made  by  the  will  of  W.  F.  Norton,  Jr.,  to 
the  Mortons,  prosecutes  thin  appeal  In  behalf  of  the  infant,  Gabrielle  Mor- 
ton, to  obtain  the  decision  of  this  court  upon  the  questions  involved.  Nu- 
merous oases  have  been  decided  by  this  court  in  which  it  was  held  that 
where  an  estate  is  given  by  will,  which  may  be  defeated  upon  the  happening 
of  a  contingency,  and  thwn  Is  no  other  period  apparent  or  intended  In  which 
the  event  shall  occur.  It  shall  refer  to  an  event  happening  within  the  life- 
time of  the  testator.  (Wren  v.  Hynes,  2  Met.,  199;  Wills  v.  Wills,  86  Ky.. 
486;  Orozier  v.  Crandall,  99  Ky.,  202;  Carpenter  v.  Hazelrlgg,  108  Ky., 
•5S8. )  But  this  rule  does  not  obtain  when  the  will  shows  on  its  face  that 
the  event  to  which  the  contingency  refers  Is,  in  contemplation  of  the  testa- 
tor, to  occur  after  his  own  death.  (Hart  v.  Thompson,  S  B.  Mon.,  488; 
Moore  v.  Moore,  12  B.  Mon.,  660;  McKay  v.  Merrifleld,  14  B.  M.,  260;  Har- 
vis  V.  Berry,  7  Bush,  114;  Montgomery  v.  Montgomery,  11  Ky.  Law  Rep., 
88;  Yarble,  Jr.  v.  Phillips,  14  Ky.  Law  Rep.,  864;  Harvey  v.  Bell,  &c.,  26 
Ky.  Law  Rep.,  881.) 

If  the  words  of  survivorship  contained  in  the  clause  of  the  will  under 
consideration  be  construed  ns  referring  to  the  period  of  the  testator's  death, 
then,  since  both  Mary  Morton  and  Gabriel  Morton  survived  the  testator, 
the  result  would  of  course  be  to  vest  In  them  the  title  to  all  the  property  in 
fee  simple,  which  would  necessarily  exclude  the  appellant,  Gabrielle  Mor- 
ton, from  taking  any  Interest  whatever  therein.  But  as  was  said  in  Wren 
Y.  Hynes,  supra:  '*No  fixed  rule  of  interpretation  can  be  established  as  ap- 
plicable to  words  of  survivorship;  but  that  construction  should  be  adopted 
which,  considering  the  particular  devise  upon  which  the  question  arises,  in 
connection  with  all  the  other  provisions  contained  in  the  Instrument,  will 
be  most  likely  to  promote  and  efFectuate  the  intention  of  the  testator." 

We  think  the  language  of  this  devise  clearly  indicates  that  the  testator  in- 
tended the  words  of  survivorship  to  refer,  not  to  the  period  of  his  death,  but 
to  that  time  when  one  of  his  double  first  cousins  actually  survived  the 
other.  The  words  '*if  Gabriel  M  irton  should  be  the  last  to  die"  prove  that 
the  testator  intended  that  the  infant  appellant  should  have  the  home  place 
upon  the  death  of  her  father,  Gabriel  Morton,  if  he  survived  Mary  Morton, 
without  any  regard  to  when  that  survivorship  took  place.  And  this  view  is 
supported  in  the  same  way  by  the  words  "if  Mary  Morton  should  be  the 
last  to  die." 

In  other  words,  Mary  Morton  and  Gabriel  Morton  took  a  joint  life  estate 
under  the  will  in  the  property  devised,  the  interest  of  the  one  first  dying  to 
go  to  the  other  for  life  only,  with  remainder  in  fee  as  to  the  whole  to  Aldine 
Morton,    in    caee    Mary   Morton    should    survive    Gabriel    Morton,    but  to 

Gabrielle  Morton    if  Gabriel   Morton   should  survive  Mary  Morton.    VThile 

« 

it  is  true  that  the  interest  of  appellant,  Gabrielle  Morton,  under  the 
will  is  contingent  upon  her  father,  Gabriel  Morton's,  surviving  Mary 
Morton,    it    is  such    an    interest  as    would    in     the    event  of    her  death. 
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l>efore  ber  father  and  before  coming  into  poesedsion  of  the  property,  ro  to 
her  children;  or  if  none,  to  her  heiri  at  law  at  the  death  of  Gabriel  Morton, 
If  he  should  suryiye  Mary  Morton.  Being  of  the  opinion,  therefore,  that 
Gabriel le  Morton  has  a  contingent  interest  in  remainder  onder  the  will  of 
17.  F.  Norton,  Jr..  that  is.  a  defeasible  fee  in  remainder  liable  to  he  defeated 
by  the  death  of  Gabriel  Morton  before  that  of  Mary  Morton,  it  becomes 
necessary  to  determine  whether  that  interest  is  confined  to  what  the  testator 
€alls  his  ''family  home,'*  or  whether  it  extends  to  the  contents  of  the  home 
place  and  the  Paducah  store  houses  and  lots  as  well.  This  question  is  not 
tree  from  difficulty.  The  language  of  the  demise  in  90  far  as  it  affects  the 
appellant,  Gabrielle  Morton,  is /'if  Gabriel  Morton  should  be  the  last  to  die 
<1.  e.,  if  he  surriTes  Mary  Morton),  then  the  said  family  home  to  be  the 
property  of  his  daughter,  Gabrielle  Morton,  for  her  own  use,*'  etc. 

While  the  above  language  does  not  in  express  terms  include  in  the  prop- 
erty deyised  appellant  the  Paducah  storehouses,  or  the  contents  of  the 
family  home,  yet  when  the  clause  is  read  and  considered  as  a  whole  it  is 
manifest  that  the  testator  desired  and  intended  to  provide  a  way  and  a 
means  by  which  the  family  home  should  be  maintained,  at  least  while  it 
remains  in  the  poesesftlon  of  his  own  relatives  and  devisees,  for  which  reason 
he  dedicated  the  income  from  the  Pnducah  stores;  and  if  the  need  therefor 
should  occur,  the  proceeds  of  the  sale  of  that  property,  to  the  maintenance 
of  the  family  home  and  "every  thing  of  every  nature  contained  therein." 

We  think,  tht^refore,  that  the  home,  its  contents  and  the  Paduo&h  store- 
bouses  and  lots  were  linVed  together  in  the  mind  of  the  testator  as  one 
^ift,  and  that  it  was  his  intention  that  the  appellant,  Gabiielle  Morton, 
should  have  a  contingent  interest  in  all.  Furthermore,  that  such  was  the 
intention  of  the  testator  is  demonstrated  by  the  fact  that  the  provisions  of 
the  will  requiring  the  Income  of  the  Paducah  property  to  be  used  for  the 
maintenance  of  the  family  home  could  not,  as  he  well  knew,  be  carried 
out  without  giving  Gabrielle  the  use  and  enjoyment  of  it  if  she  become  the 
owner  of  the  home. 

If  by  the  use  of  the  language  '* which  family  home  must  never  be  mort- 
gaged or  sold"  the  testator  intended  to  forever  prevent  its  alienation  by 
•any  of  his  devisees  or  those  who  may  take  it  as  heirs  at  law  of  any  of  them, 
that  provision  of  the  will  is  violative  of  the  statute  against  perpetuities 
<section  2360,  Kentucky  Statutes),  which  declares  that  **the  absolute 
power  of  alienation  shall  not  be  suspended,  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the  continuance  of  a  life  or  lives 
In  belnff  at  the  creation  of  the  estate,  and  twenty-one  years  and  ten  months 
thereafter." 

To  the  extent,  therefore,  that  the  Inhibition  ns  to  alienation  of  the  prop- 
erty may  have  been  intended  to  go  beyond  the  vesting  of  the  estate  In  Ga- 
brielle Morton,  or  Ahllne  Morton,  if  it  was  so  intended  by  the  testator,  we 
think  it  is  void.  But  it  was  manifestly  the  purpose  of  the  testator  to  at 
least  prevent  the  alienation  of  the  family  home  and  of  the  Paducnh  stores 
as  well  (unless  an  earlier  sale  of  the  latter  should  become  necessary  for  the 
maintenance  of  the  family  home),  during  the  life  tenancy  of  Mary  Morton 
and  Gabriel  Morton,  and  as  we  are  not  prepared  to  sny  that  the  re.striction 
to  that  extent  would  be  unreasonable,  we  think  it  should  be  upheld.    (Stew- 
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art  v.  Brady,  8  Bush,  638;  Stewnrt  v.  Barrow,  7  Busb,  868;  Rioe  v.  Hal],  IS 
Ky.  Law  Bep.,  814;  Kean  v.  KeaD,  18  Ky.  Law  Rep.,  956;  JohnaoD  v. 
Dumeyer,  28  Ky.  Law  Rep.,  2248;  Wallace,  &o.  v.  Smith,  24  Ky.  Law  Rep.» 
189;  Laweoo  v.  Llghtfoot,  &c.,  27  Ky.  Law  Rep.,  217.) 

The  next  questioD  to  be  considered  is,  should  the  pale  adjudged  by  the 
chancellor  be  approved  by  this  court?  Obviously  a  sale  of  real  estate  owned 
as  in  this  case  would  have  to  be  made  under  section  491,  Civil  Code.  And 
subsection  1  of  section  493  of  the  Code  provides  that  in  the  actions  men- 
tioned  in  subsections  8,  4  and  6  of  section  489,  and  in  section  491,  *'no  sale 
shall  be  ordered  if  forbidden  by  the  deed,  will  or  contract  under  which  the 
property  is  held.'* 

The  provisions  of  section  492,  supra,  are  mandatory,  and  must,  therefore,, 
be  obeyed.  (Moore  v.  Thompson,  80  Ky.,  424.)  So  in  view  of  the  fact  that 
the  sale  of  the  property  in  question  is  expressly  forbidden  by  the  will  of  W. 
F.  Norton,  Ji.,  nt  Inst  during  the  life  tenancy  of  Mary  Morton  and  Gabriel 
Morton,  we  -are  constrained  to  hold  that  the  judgment  of  the  chancellor 
directing  its  sale  was  unauthorized  and  Improper.  As  the  will  does  not  au- 
thorize a  sale  of  the  Paducah  property  except  upon  the  ground  that  it 
should  become  necessary  to  do  so  in  'order  to  provide  a  fund  for  th«  main- 
tenance of  the  '* family  home,"  we  thinls  its  sale  for  any  other  purpose  is 
also  forbidden  by  the  provisions  of  the  will. 

In  arriving  at  the  conclusions  herein  expressed  we  are  not  unmindful  of 
the  benefits  that  would  doubtless  result  to  the  infant  appellant  from  the 
sale  of  the  property  in  question  and  compromise  agreed  upon  by  the  father 
and  guardian,  but  to  allow  such  a  dispcisltion  of  the  property  devised  would 
be  to  utterly  dibregard  the  wishes  and  purpose  of  the  testator  and  in  effect 
set  aside  his  will  without  the  form  of  a  contest.  As,  in  our  opinion,  the 
sale  of  the  property  should  not  be  permitted,  it  is  unnecessary  to  determine 
whether  the  statutory  guardian  of  appellant  had  authority  to  effect  the  com- 
promise made  in  her  behalf. 

For  the  reasons  Indicated  the  judgment  is  reversed  and  cause  remanded 
for  a  dismissal  of  the  petition. 

Whole  court  sitting. 


HUGHES  V.  McCREART,  &c. 
(Filed  April  13,  1905— Not  to  be  reported.) 

1.  Taxation— Construction  of  statutes— Assessment  of  land  for  taxation — 
The  appellant  on  the  28th  of  July,  1902,  having  contracted  with  appellees 
for  land  which  they  conveyed  under  the  contract,  b}  the  provisions  of  sec- 
tion 4U23,  Kentucky  Statutes,  he  was  liable  for  the  taxes  thereon  for  the 
year  beginning  September  15,  1902.  He  did  not  own  the  legal  title  at  the 
time  of  the  making  of  the  contract,  but  its  efifect  was  to  vest  him  with  the 
equitable  title. 

2.  Same— Appellees  were  not  obliged  to  pay  the  taxes  because  they  con- 
veyed in  terms  of  general  warranty,  because  a  lien  then  existed  upon  the 
property  for  the  taxes,  and  it  was  appellant's  duty  to  discharge  it. 

J.  D.  &  G.  R.  Hunt  for  appellant. 
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Morton.  Webb  &  Wilson  for  appellees. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

On  July  28,  IQOd,  the  appellees  entered  into  a  writing  with  the  appellant 
by  which  they  sold  him  a  certain  tract  of  land  in  Fayette  county  for  an 
agreed  price,  and  the  terms  of  the  contract  were  fully  stated,  to  wit:  Th& 
amount  of  money  to  be  paid ;  the  time  when  to  be  paid  and  the  date  when 
the  deed  was  to  be  made  and  when  the  possession  of  the  land  was  to  be  sur- 
rendered. The  first  payment  was  to  be  made  on  March  1  following  the 
execution  of  the  contract.  Notes  were  then  to  be  executed  for  the  balance 
of  the  purchase  money  and  a  deed  with  covenants  of  general  wairanty  wa& 
then  to  be  delivered  and  possession  of  the  land  given.  The  parties  carried 
out  the  contract  according  to  its  terms.  Under  the  st-atute  then  in  existence 
property  was  to  be  assessed  of  the  date  of  September  16th  for  the  purpose  of 
levying  and  collecting  taxes  for  the  ensuing  year.  The  question  here  for 
consideration  is  whether  appellees  Hughes  should  pay  the  taxes  under  the- 
assessment  of  September  15,  100*3. 

Section  40S8,  Kentucky  Statutes,  provides  that  "the  holder  of  the  legal 
title  and  the  holder  of  the  equitable  title,  and  the  claimant  and  bailee  in 
possession  of  the  property  on  the  15th  day  of  September  of  the  year  the- 
a8.<tesament  is  made,  shall  be  liable  for  taxes  thereon:  and  as  between  them- 
selves it  shall  be  the  duty  of  the  holder  of  the  equitable  title  to  list  the> 
propeMy  and  pay  the  taxes  thereon,  whether  the  property  be  in  poseessioi^ 
or  not  at  the  time  of  the  payment. " 

By  the  terms  of  this  section  the  holder  of  the  equitable  title  should  list 
the  property  and  pay  the  taxes  thereon.    On  the  15th  of  September  the  legal 
title  to  this  pBopaxty  was  la  the  appellee,  S.  C.  McCresry,  and  the  equitable- 
title  was  in  Hug}tes.    In  equity  he  had  the  right  to  compel  the  appellee  to. 
convey  the  property  to  him  by  a  compliance  upon  his  part  with  the  term& 
of  the  sale.    Hvghes^ld  not  have  the  legal  title  to  the  property,  and  the- 
effect  of  the  transaction  was  to  vest  him  with  the  equitable  title  thereto. 
It  is  onr  opinion  that  Hughes  held  the  equitable  title  to  the  property,  and-, 
he  should  have  listed  It  for  taxation  and  paid  the  taxes  thereon.    This  con-- 
elusion  is  supported  not  only  by  the  plain  terms  of  the  btatute,  but  by  the 
case  of  Bond  v.  Brand,  Trustee,  26  Ky.  Law  Bep.,  26. 

It  is  urged  that  as  the  appellees  executed  a  deed  to  Hughes  for  the  land  in. 
compliance  with  the  contract,  which  contained  a  covenant  of  general  war- 
ranty, that  they  were  thereby  obligated  to  pay  the  taxes,  as  a  lien  then 
existed  upon  the  property  therefor.    While  this  lien  existed  to    secure  the- 
taxes  sue  the  county  and  State,  still  the  law  made  it  a  liability  of  Hughes, 
and  it  was  his  duty  to  discharge  it.    The  covenant  of  warranty  could  only 
protect   Hughes  against  a  liability  of  appellees  secured  by  lien   upon  the- 
land.    If   we  were  to  take  appellant's  view  of  the  effect  of  the  warranty  we. 
would  hold  that  the  appellees  thereby  assumed  the  liability  of  Hughes  and. 
thus  require  him  to  pay  his  debt.     Suppose  Hughes  between  the  28th  of  July 
and  the  1st  of  March  had  executed  a  mortgage  upon  the  land,  no  one  would 
seriously  contend  that  the  covenant  in  appellee's  deed  required  them  to  re- 
lieve Hughes  of  his  own  liability  thus  created.    The  question  at  bar  doe& 
not  differ  from  the  one  in  the  case  supposed. 

The  judgment  is  aiSrmed. 
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DINWIDDIE  &  GO.  ▼.  NASH. 
(Filed  April  12,  1906— Not  to  be  raported. ) 

1.  Finding  of  chancellor— Weight  given  to— While  the  finding  of  a  chan. 
x.*ellor  upon  a  judgment  of  fact  ia  not  given  the  same  weight  as  the  verdict 
of  a  properly  instructed  jury,  still  some  weight  is  given  to  it,  and  it  will 
Aot  be  disturbed  on  the  facts  where  under  all  the  evideuoe  the  mind  is  left 
In  doubt  as  to  its  truth. 

8.  ISame— Where  appellee  had  a  man  to  count  the  staves  in  controversy,  who 
kept  an  account  of  the  count  of  staves  in  a  book  which  he  testified  was  correct, 
^nd  appellante  being  acquainted  with  the  arrangement,  employed  the  same 
man  to  make  the  oount,  no  otber-oofunrt  being  produced,  the  chancellor  was 
authorized  to  uphold  this  count  and  to  hold  that  the  book  was  the  best 
-evidence  of  the  staves  delivered. 

J.  S.  Wortham  and  J.  G.  Qraham  for  appellants. 

O'Meara  &  James  for  appellee. 

Appeal  from  Qrayson  Gircuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  October  18,  1900,  a  written  contract  was  entered  into  by  which  appel- 
lee, Palestine  Naeh,  agreed  to  saw  staves  for  appellants,  R.  Dinwiddle  ft 
Co.,  and  place  them  on  board  the  cars  at  the  price  of  118  per  thousand  for 
whisky  staves,  four  and  one-half  inches  wide,  clear  of  sap,  thirty-four  inches 
long,  and  $12  per  thousand  for  oil  staves,  four  and  one-half  Inches  wide,  the 
-sap  Included.    Nash  sawed  and  delivered  a  large  number  of  staves,  and  on 
August   11,  1002,  filed   this  suit  against  Dinwiddle  ft  Co.,  claiming  that 
there  was  a  balance  due  him  on  the  account  of  11.174.     An  answer  was  filed 
■by  the  defendants  controverting  the  allegations  of  the  petition,  and  the  case 
was  referred   to  a  commissioner   to  report  a  settlement  of  the  account  be- 
tween the  parties,  the  account  being  too  complicated  for  ik  jury  trial.    The 
tsommissloner  reported   that  Nafih   had   been    paid  17,775.67,  and   that  the 
staves  which   he  had  delivered  and  certain  other  credits  which  he  was  eu- 
titled  to  amounted  to  17,702.09.     Upon   exceptions  to  the  commissioner's  re- 
port the  court  held  that  Nash  had  delivered  29,005  more  oil  staves  than  the 
-commissioner   credited    him    by  and    16,600    more    whisky    staves   than  he 
was   credited  by,  these  two  items  amounting  to  9619.23  at  the  contract  price. 
The  court  deducted  from  this  the  balance  found  due  by  Nash   in   the  com- 
miisioner's  report,  173.58,  and   gave   judgment  in  favor  of  Nash  for  1546.65. 
From  this  judgment  Dinwiddle  &  Co.  appeal. 

The  whole  cnse  turns  upon  the  number  of  staves  which  Nash    delivered. 

The  judgment  of  the  chancellor  on  a  question  of  fact  Is  not  given  the 
«ame  weight  as  the  verdict  of  a  properly  Instructed  jury.  Still  some 
weight  is  given  to  it,  and  It  will  not  be  disturbed  on  the  facts  where,  under 
all  the  evidence,  the  mind  is  left  in  doubt  as  to  the  truth.  Nash  had  the 
staves  hauled  from  his  mill  to  the  railroad  station,  where  they  were  loaded 
on  the  cars.  He  employed  a  man  named  Willis,  to  count  them  as  they  were 
loaded,  and  Willis  kept  a  record  of  the  count  In  a  book  which  he  produced 
in  evidence  and  testified  was  correct.  Dinwiddle  &  Co.  were  acquainted 
with  the  arrangement,  and  also  employed  Willis  to  count  other  staves  for 
them.     The   sbavei  ware  shipped  fi'.un    time   to   time   in   carload   lots.    No 
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other  coant  of  the   8taTes  is  produced  except  that  made  by  Willis,  and  we> 
ooDcnr  with  the  clrcait  court  Id  holding  that  hie  book  is  the  best  eTldenoe 
in  the  case  ae  to  the  number  of  staTes  delivered.    No  complaint  appears  ta 
have  been   made  as  to  the  count  as  the  cars  went  in  from  time  to  time. 
Dinwiddle  &  Co.  seem  to  have  assumed  that  he  would  make  a  correct  count» 
and   the  evidence  which   they  now  offer  to  show  that  his  count  was  not. 
correct  is  far  from  conclusive.    The  parties  throughout  the  whole  transac- 
tion evidently  acted  upon  the  idea  that  they  were  to  settle  by  Willis'  count. 
The  chief  contention  in  the  case  is  that  the  oil  staves  were  not  four  andt 
one-half  inches  wide;  that  Willis  simply  counted  the  pieces,  and  that  Nash 
should  be  credited  by  the  amount  of  staves  he  furnished,  scaling  the  number- 
of  pieces  by  a  sufficient  percentage  to  cover  the  deficit  in  width.    In  other- 
words,  it  is  contended  that  if  the  staves  had  been  of  the  proper  width  iti 
would  have  taken  only  eighteen  to  make  a  barrel,  but  that  by  reason  of  the- 
narrownoM  of  the  staves  it  took  twenty-one  to  make  a  barrel,  and  it  is  in- 
sisted that,  therefore,  the  number  of  pieces  should  be  scaled  in  the  ratio  of 
twenty-one  to  eighteen.    But  the  staves  were  accepted  under  the  contract. 
Carload  after  carload  was  shipped,  and  no  complaint  was  made  that  the* 
staves  did  not  come  up  to  the  contract.    The  rule  is  that  where  an  article- 
is  contracted  for,  and  is  accepted,  after  reasonable  opx)ortunity  for  inspec-*. 
tion,  the  purchaser  will  not  be  heard  to  say  that  it  did  not  come  up  to  th& 
contract.    The  only  evidence  aa  to  the  narrowness  of  the  staves  is  the  testi- 
mony of  Dinwiddle,  who  confesses  that  he  did  not  measure  them  and  whose* 
statements  are  very  general  and  indefinite.    His  partner  also  testifies  sub- 
stantially to  the  same  effect.    In   addition  to  this,  they  filed  bills  r*  ndered: 
to  them   by  the  persons  to  whom  they  sold  the  staves  in  which   ihn  gtavea 
were  scaled  for  not  being  wide  enough.    The  testimony  of  the  p^^rsors  wha 
measured   the  staves  and  scaled  them  was  not  taken,  and  the  hUU  are  nol 
evidence  against  Nash. 

In  addition  to  this,  after  the  staves  had  all  been  delivered  Dinwiddle- 
made  a  settlement  with  Nash,  or  a  tentative  settlement,  by  which  it  ap- 
peared that  he  owed  Nash  $600,  and  while  it  would  seem  that  he  did  not. 
agree  to  this  as  a  final  settlement,  and  only  looked  upon  it  as  a  settlement 
of  Nash's  account,  still  he  himself  snys  he  would  then  have  settled  finally- 
on  this  basis  but  for  one  car  being  out,  and  he  also  admits  that  he  thea 
said  to  Nash  that  he  was  short  of  money  and  asked  him  to  wait  upon  him 
for  the  amount.  He  then  knew  as  much  about  the  shortage  of  the  staves  a& 
he  does  now,  or  had  as  full  reason  to  know,  and  he  said  nothing  to  Nash 
about  it.  His  conduct  on  that  occasion  is  In  keaping  with  his  conduct 
throughout  the  whole  transaction,  and  shows  the  couEtructlon  which  be. 
himself  placed  upon  the  contract  between  them,  and  the  effect  which  he. 
contemplated  should  be  given  the  count  made  by  Willis.  Under  all  the  evi- 
dence we  are  satisfied  there  would  have  been  no  trouble  between  Dinwid- 
dle and  Nash  but  for  the  fact  that  the  staves  were  scaled  by  the  persons  ta 
whom  Dinwiddle  sold  them,  but  Nash  was  not  a  party  to  these  transaction^ 
or  bound  by  them. 

Judgment  aiSrmed. 
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PROVIDENT  SAVINGS  LIFE  ASSURANCE  SOCIETY  OF  NEW 

YORK  Y.  DEES.  GUARDIAN.  &o. 

(Filed  April  12.  1906.) 

1.  Life  insurance  —  Beneficiary  named—  Additional  beneficiary  subse- 
quently added— Notice  to  company— Effect— A  life  policy  was  issued  by  ap- 
pellant for  110.000  on  tbe  life  of  W.  P.  Gatlln,  in  which  insured's  daughter* 
Oray  A.  Gatlin,  was  named  as  beneficiary.  When  tbe  policy  was  produced 
after  the  death  of  insured  it  contained  the  additional  name  of  Geo.  O.  Gat- 
lin, a  son  of  Insured,  as  one  of  the  beneficiaries,  which  latter  name  there 
was  evidence  tending  to  show  was  in  the  handwriting  of  the  insured.  Both 
the  son  and  daughter  were  infants,  and  by  their  guardian  brought  this 
liult  on  the  policy.  The  company  pleaded  the  alteration  in  bar  of  the  action. 
Held— If  the  application  was  in  fact  accepted  by  the  company,  and  the  pol- 
icy issued  with  Gray  A.  Gatlln  as  the  sole  beneficiary,  her  rights  then 
became  fixed,  and  neither  the  insured  nor  the  company  could  affect  her  rights 
except  as  provided  in  the  policy,  which  provided  that  tbe  Insiyed  nii^ht 
change  the  beneficiary  with  the  consent  of  the  company. 

2.  Trial— Instructions  to  jury— On  the  trial  of  the  action  the  court  should 
have  told  the  jury  that  they  should  find  for  the  plaintiff,  Gray  A.  Galtin, 

alone,  if  the  alteration  of  the  contract  was  made  by  the  insured  after  the 
policy  was  delivered  and  accepted,  and  without  the  consent  of  the  company, 
but  that  they  should  find  in  favor  of  both  the  plaintiffs  if  the  alteration 
was  made  before  the  delivery  and  acceptance  of  the  policy,  or  with  the  con- 
sent of  the  company. 

8.  Use  of  intoxicants  by  insured— False  statements  in  application — Where 
It  is  pleaded  that  Insured  had  made  false  statements  in  his  application  for 
insurance  as  to  his  habits  as  to  drinking  whisky,  the  court  should  have  set 
out  in  an  instruction  the  questions  and  answers  contained  in  the  applica- 
tion in  reference  thereto,  and  should  have  told  the  jury  that  they  should 
find  for  the  plaintiffs  if  the  answers  were  subBtautlally  true,  but  otherwise 
they  should  find  for  defendant,  although  there  was  no  intention  to  mislead 
or  deceive  the  company,  and  that  the  answers  were  not  subf'tantially  true  if 
the  assured  drank  materially  more  than  as  stated. 

Reed  &  Berry  and  Frank  P.  Poston  for  appellant. 

Hendrick  &  Miller  for  appellees. 

Appeal  from  Calloway  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobeon. 

On  September  6,  18W,  the  Provident  Savings  Life  Assurance  Society  of 
New  York  issued  a  policy  on  the  life  of  William  P.  Gatlin,  of  Murray,  Ky., 
for  the  sum  of  $10,000.  In  his  application  for  the  policy  Gatlin  stated  tbe 
beneficiary  was  his  daughter.  Gray  A.  Gatlin,  and  the  policy  was  so  issued 
in  New  York  and  mailed  to  the  agent  of  the  company  in  Cincinnati.  Gat- 
lin paid  the  premiums  on  the  policy  until  his  death  on  April  19.  1901.  and 
when  the  policy  was  produced  after  his  death  it  contained,  in  addition  to 
the  name  of  Gray  A.  Gatlin,  the  name  of  George  O.  Gatlin,  his  son,  as  one 
of  the  beneficiaries.  When  and  by  whom  this  change  was  made  does  not 
appear,  except  that  there  was  evidence  tending  to  show  that  tbe  additional 
words  were  in  the  handwriting  of  the  Insured,  William  P.  Gatlln.  Both 
the  son  and  the  daughter  were  infants,  and  brought  suit  by  their  guardian 
upon  the  policy.    The  company,  among  other  things,  pleaded  the  alteration 
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of  the  policy  in  bar  of  the  action.  It  alEo  pleaded  that  Gatlin  bad  made 
false  statements  in  his  application  as  to  his  habits  as  to  drinking  whisky. 
!Fhe  application  contained,  among  other  things,  the  following  questions 
and  answers:  * 

*'7.  Have  yon  ever  used  spirits,  wine  or  malt  liquors?" 

•'Yes." 

••'8.  Have  you  ever  used  them  in  excess?" 

"No." 

"9.  Do  you  now  use  them?  If  so,  state  definitely  what  is  the  form,  how 
much  and  bow  often,  i.  e.  What  is  your  practice?  Don't  say  moderately, 
€to.     Such  answers  will  not  be  accepted."    (See  No.  2,  on  bock.) 

"Yes,  whisky.     Three  drinks  a  month." 

The  defendant  introduced  proof  on  the  trial  which,  while  not  conclusive, 
was  sufficient  to  warrant  the  jury  in  concluding  that  the  assurod  drank 
much  more  whisky  than  stated.  We  do  not  mean  to  say  that  the  evidence 
would  have  i-equired  the  jury  to  so  find,  but  only  that  there  was  e\idence 
8u£Bcient  to  submit  the  issue  to  the  jury.  The  quefition  is,  thereforn,  pre- 
sented whether  the  instructions  of  the  court  properly  presented  the  matter 
to  the  jury.  The  court,  by  instruction  I,  told  the  jury  that  if  the  answers 
of  Gatlin,  above  quoted,  were  "honestly  made  without  any  intention  to  de- 
ceive or  defraud  the  defendant  company,  and  that  said  answers  were  sub- 
stantially true,"  then  they  should  find  for  the  plaintiff.  He  also  told  them 
in  Instruction  8  that  if  either  of  the  answers  was  "in  fact  untrue,  and  was 
made  with  the  fraudulent  intent  to  deceive  or  mislead  defendant  company, 
and  with  intent  that  defendant  should  rely,  and  it  did  rely,  on  said  answers 
In  issuing  the  policy,"  they  should  find  for  the  defendant.  The  court  also, 
by  another  instruction,  directed  the  jury  to  find  for  the  defendant  if  the 
policy  had  been  altered  by  William  P.  Gatlin  by  the  addition  of  the  name 
of  George  O.  Gatlin,  without  the  knowledge  or  consent  of  the  company, 
although  the  alteration  was  made  without  any  fraudulent  intent  on  the 
IMirt  of  William  P.  Gatlin.  The  jury  found  for  the  plaintiffs,  and  the  de- 
fendant appeals. 

As  to  the  alteration   of  the  policy  we  think   the  instruction  was  more 
favorable  to  the  defendant  than   it  should  have  been.    If  the  application 
was   in  fact  accepted   by  the  company,  and   the  policy  issued  with  Gray  A. 
Gatlin  as  the  sole  beneficiary,  her  rights  then  became  fixed,  and  neither  the 
Insured  nor  the  company  cuuld  affect  her  rights,  except  as  provided  in  the 
policy.    It  is  true  it  is  provided  in  the  policy  that  the  insured  might  change 
the  beneficiary  with  the  consent  of  the  company,  but  he  could  not  effect  this 
end  in  any  way  nut  provided  by  the  contract.     If  he  had  scratched  out  her 
name  in  the  policy  after  it  reached   his  bauds  and   inserted  his  own  name 
this  would  not  have  affected  her  rights.     She  could  have  shown  the  mutila- 
tion and  recovered  upon  the  contract  as  it  was  before  it  was   mutilated.    If 
Instead  of  scratching  out  her  name  he  let  her  name  remain  and  added 
another  as  a  joint  beneficiary  in  the  policy,  no  greater  effect  can  be  given 
his  wrongful  act  than  if  he  had  scratched  out  her  name  and  Inserted  In 
lieu  of  it  the  name  of  her  brother.    If  the  alteration  was  made  before  the 
policy  was  delivered  or  became  effective,  or  with  the  consent  of  the  com- 
pany, a  different  question  would  be  presented.    In  lieu  of  the  Instruction 
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which  the  court  ga^e  ae  to  the  alteration  of  the  contract  the  court  ahonld 
have  told  the  jury  that  they  should  And  in  favor  of  the  plaintiff,  Gray  A. 
Gatlin,  alone  if  the  alteration  of  the^  contract  was  made  hy  W.  P.  Gatlin 
after  the  policy  was  delivered  and  accepted  and  without  the  consent  of  the 
company,  hut  that  they  should  find  in  favor  of  hoth  of  the  plaintiffs  if  the 
alteration  was  made  before  the  delivery  and  acceptance  of  the  policy,  or 
with  the  consent  of  the  company.  The  question  of  the  correctness  of  the  in- 
struotions  as  to  the  statements  made  in  the  application  turns  on  section 
630,  Kentucky  Statutes:  *'A11  statements  or  d«i8criptions  in  any  application 
for  a  policy  of  inimranoe  shall  be  deemed  and  held  representaMons  and  not 
warranties;  nor  shall  any  misrepresentations,  unless  material  or  fraudulent, 
prevent  a  recovery  on  the  policy.'* 

While  the  court  has  had  the  statute  before  it  in  several  cases,  It  has  not 
construed  it  further  than  to  hold  that  a  misrepresentation  will  not  avoid 
the  policy  unless  fraudulent  or  material  to  the  risk.  (Qermania  Insurance 
Go.  V.  Hudwiff,  80  Ky.,  281;  Mutual  Life  Insurance  Co.  v.  Thompson,  Oi 
Ky.,  258;  Lancashire  Insurance  Go.  v.  Monroe,  101  Ky.,  12.)  In  16  Am.  & 
Eng.  Ency.  of  Law,  021,  it  is  said :  '*In  a  number  of  the  United  States  stat- 
utes have  been  enMCt>ed  which,  while  varying  considerably  in  phraseology^ 
provide  in  effect  that  the  representations  and  statements  of  the  insured 
shall  not  avoid  the  contract  unless  material  to  the  risk.  These  statutes 
have  been  held  to  be  remedial  in  character  and  within  the  police  power  of 
the  State.  Under  these  statutes  a  misrepresentation  will  not.  of  course, 
avoid  a  policy  unless  it  relates  to  a  matter  which  is  material  to  the  risk. 
And  it  has  been  held  that  unless  qualified  by  words  restricting  their  opera- 
tion to  representations  made  in  good  fnith,  such  statutory  provisions  apply 
as  well  to  representations  fraudulently  made  as  to  those  made  in  good  faith. 
But  if  the  provision  of  the  statute  is  that  misrepresentations  or  statementa 
made  by  the  insured  In  good  faith  shall  not  avoid  the  policy  unless  material 
to  the  risk,  an  immaterial  representation  will  avoid  the  policy  if  not  made 
in  good  faith." 

Our  statute  belongs  to  the  class  first  above  indicated. 

At  common  law  the  warranty  of  the  truth  of  an  answer  in  the  application 
implies  an  agreement  that  the  subject-matter  of  the  question  is  to  be  re- 
garded as  material,  and  that  an  untrue  answer  avoids  the  policy  whether 
made  in  good  faith  or  not.  The  purpose  of  the  statute  was  to  prevent  the 
insurer  escaping  liability  on  grounds  having  no  real  merit.  To  avoid  the 
policy  the  misrepresentation  must  be  material  or  fraudulent.  It  was  not 
the  purpose  of  the  statute  to  enable  the  insurer  to  avoid  his  liability  by  rea- 
son of  immaterial  misstatements.  In  the  sense  in  which  the  statute  uses 
the  words  no  misstatement  is  fraudulent  which  is  immaterial.  In  other 
words,  if  the  statement  is  substantially  true,  it  can  not  be  fraudulent.  If 
the  statement  is  not  susbtantially  true,  then  there  is  a  material  misstate- 
ment within  the  meaning  of  the  statute.  If  the  insured,  when  called  upon 
to  answer  the  questions,  does  not  state  substantially  the  truth,  his  statement 
is  constructively  fraudplent  if  it  is  not  fraudulent  in  fact.  The  word 
* 'fraudulent"  is  added  in  the  statute  after  the  word  ''material"  to  bring 
out  this  idea  and  not  to  express  the  idea  that  the  policy  might  be  avoided  by 
the  misstatement  of  a  fact  wholly  immaterial.    The  substance  of  the  statute 
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\e  that  no  mUreprcisentQtioD  unless  material  or  fraudulent  shall  avoid  th» 
policy.  It  does  not  refer  simply  to  a  misstatement  on  a  material  subject, 
that  is,  on  a  subject  material  to  the  risk.  It  refers  to  material  misstate- 
ments. The  misstatement  itself  must  be  mateiial,  that  is,  the  insured 
must  not  materially  misstate  the  facts,  and  when  he  makes  a  substantial' 
misstatement  about  anything  material  to  the  risk  the  policy  is  avoided.  It- 
is  not  necessary  that  he  should  intend  to  deceive.  The  instructions  given, 
by  the  court  were  misleading. 

There  was  no  question  that  the  assured  made  the  answers  contained  in^ 
the  application.  In  lieu  of  infltructlons  1  and  8  given  by  the  court  he- 
should  have  set  out  in  an  Instruction  the  questions  and  answers  above- 
quoted,  and  should  have  told  the  jury  that  they  should  find  for  the  plaintiffs^ 
if  the  answers  were  substantially  true;  that  otherwise  they  should  find  for* 
the  defendant,  although  there  was  no  intention  to  mislead  or  deceive  the- 
company,  and  that  the  answers  were  not  substantially  true  if  the  assured 
drank  materially  more  whisky  than  as  stated. 

The  habits  of  the  assured  ns  to  drinking  intoxicants  are  a  material  matter- 
to  the  insurer.  In  Mutual  Life  Insurance  Co.  v.  Thompson,  94  Ky. ,  253, 
the  questions  related  t<i  the  former  habits  of  the  assured.  But  in  that  cae» 
the  court  said:  "It  is  of  vital  im'portance  for  an  insurance  company  to 
know  before  isj^uing  a  life  policy  whether  the  applicant  is  thus  tempera te- 
in  his  habits,  for  obviously  he  would  not  be  a  fit  subject  for  insurance,  nor 
could  a  company  prudently  issue  to  him  a  life  policy  If  he  was  not  theii^ 
temperate  in  his  habits  of  drinking  intoxicating  liquor;  and,  consequently^ 
if  he  had  made  a  false  statement  in  that  particular,  it  would  be  no  answer- 
to  say  the  habits  were  not  such  as  to  impair  bis  health,  because  insurers* 
have  a  right  to  protect  themselves  by  guarding  against  the  risk  of  pernicious 
habits." 

The  questions  here  related  to  his  habits  at  the  time  the  insurance  was 
taken,  and  if  the  answers  contained  a  material  nii8rti.-resentation  there  can. 
be  no  recovery. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


GKAY  v.  .<UI)KN,  &c. 
(Filed  April  13,  UiOa. ) 

1.  Land— Title  bond— Purchase  by  hubbaiid-  Subsequent  patent  to  widow 
—Effect— Where  the  husband  took  possession  of  a  tract  of  land  under  a  titlet- 
bond,  and  held  it  adversely  and  continuously  fur  thirty  years,  the  fact  tbat> 
his  widow  after  his  death  procured  a  patent  for  it  from  the  Common- 
wealth does  not  affect  the  interest  of  the  husband's  children  therein,  who* 
claim  as  his  heir.H  subject  to  the  wi  jow's  life  estate;  and  a  sale  of  said  land, 
by  the  widow  passed  to  the  purchaser  only  the  use  of  same  during  the  life* 
of  the  widow. 

2.  Improvements— A  purchaser  of  land  from  a  widow  who  has  only  a  lifa- 
estate  therein  is  not  entitled  to  recover  for  improvements  made  thereon, 
and  make  the  heirs  responsible  therefor. 

£.  H.  James  for  appellant. 

vol.  27—43 
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NewtoD  W.  Utley  for  appellee. 
Appeal  from  LyoD  Circuit  Court. 
sOpinion  of  the  oourt  by  Judge  Payuter. 

<^aQob  Stephens  died  some  years  ago,  leaving  a  widow,  Nancy  Stephens, 
land  some  childrea  and  descendants  of  deceased  children.  The  intestate  left 
a  tract  of  land  containing  93  acres.  After  his  death  the  widow  continued 
to  hold  it  for  some  time,  and  then  sold  it  te  the  appellant.  Gray  claimed 
title  to  it  by  virtue  of  that  sale,  whereupon  the  appellees,  heirs  at  law  of 
the  Intestate,  instituted  this  action  to  recover  it. 

The  evidence  shows  that  Jacob  Stephens  purchased  the  land  from  one 
Hillraan  and  received  a  title  bond  therefor,  under  which  he  occupied  and 
claimed  it  until  his  death.  The  appellees  and  those  through  whom  Ibey 
claim  were  in  the  adverse  possession  of  the  laud  for  more  than  thirty  years, 
claiming  it  as  their  own.  The  widow  was  eniitled  to  a  homestead  in  the 
land,  and  at  her  death  it  went  to  the  heirs  at  Ihw  of  the  intestate.  This  is 
denied,  however,  because  it  is  averred  by  the  appellant  that  no  patent  was 
«ver  issued  for  the  land  until  one  was  issued  to  the  widow  after  the  death 
•of  her  husband,  and  by  reason  of  that  fact  she  became  the  owner  of  the  fee- 
film  pie  title  to  the  land,  and  that  her  conveyance  to  him  vested  him  there- 
with. It  is  urged  that  the  long  possession  by  the  appellees  and  those 
through  whom  they  claim  does  not  avail  them.  The  statute  of  limitations 
never  runs  against  the  Commonwealth  unless  the  statute  expressly  pro- 
vides that  it  may  do  so.  The  statute  authorized  the  application  of  the  stat- 
ute of  limitations  against  the  Commonwealth. 

Section  2^52;).  Kentucky  Statutes,  reads  as  follows:  '*The  limitations  pre- 
scribed in  this  chapter  shall  apply  to  actions  brought  by  or  in  the  name  of 
the  Commonwealth,  in  the  same  manner  as  to  actions  by  private  persona, 
except  where  a  different  time  is  prescribed  by  some  other  chapter  in  this 
revision." 

This  statute  was  part  of  the  revised  statute  at  the  time  Hartley  v.  Hart- 
ley, 8  Met.,  68,  was  decided.  In  that  case  this  court  announced  the  same 
rule  that  was  announced  in  Chiles  v.  Calk,  4  Bibb.,  654,  wherein  it  is  held 
that  no  one  can  acquire  a  seizin  in  possession  adverse  to  the  Common- 
wealth, and  that  the  lapse  of  time  can  not  operate  as  a  bar  to  the  Common- 
wealth's right  to  enter  upon  land  not  granted  by  her.  The  statute  we  have 
quoted  was  in  effect  when  the  opinion  in  Hartley  v.  Hartley  was  delivered, 
but  the  court  does  not  seem  to  have  taken  any  notice  of  it.  The  section 
quoted  is  part  of  the  chapter  containing  the  law  of  limitation  as  to  real 
property,  and  by  its  terms  it  must  apply  to  the  Commonwealth  the  same  as 
an  individual.  Our  attention  has  not  been  called  to  any  opinion  of  this 
court  wherein  the  statute  to  which  reference  Is  made  has  been  applied.  If 
the  statute  of  limitations  does  not  apply,  then  the  appellant  failed  to  sus- 
tain the  issue  tendered  by  him  that  there  had  not  been  a  grant  to  any  one 
by  the  Commonwealth  previous  to  the  one  made  to  t^e  widow.  No  proof 
was  taken  upon  this  i^sue.  The  appellant  was  not  entitled  to  recover  for 
improvements  because  the  widow  simply  had  a  life  estate,  and  he  could  not 
make  improvements  on  the  land  any  more  than  the  widow  could  have  done 
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find  make  the  heirs  respooslble  therefor.    The  appellant  did  not  have  any 
greater  irterest  in  the  title  to  the  land  than  did  the  widow,  and  that  was  to 
^he  use  of  it  during  her  life. 
The  judgment  is  affirmed. 


GARTH.  GUARDIAN  v.  CITY  SAVINGS  BANK.  GUARDIAN. 

(Filed  April  18,  1905.) 

Infanta— Domicile— Guardian— Appointment— Where,  after  the  death  of 
tier  husband  In  Kentucky,  the  widow  moved  from  Kentucky  to  Tennessee 
und  took  her  infant  child  with  her,  intending  to  make  Tennnssee  her  future 
home,  and  died  there  after  having*  so  resided  for  about  three  years,  her 
domicile  was  the  domicile  of  her  infant  child,  and  said  infant  having 
reached  the  age  of  fourteen  years  had  the  right,  under  the  laws  of  the  State 
of  TennfSf'ee.  to  choose  a  guardian  in  said  State,  and  such  guardian  is  en- 
titled to  recQVFr  the  personal  estate  of  said  infant  from  a  guardian  pre- 
viously appointed  In  the  State  of  Kentucky. 

Samuel  D.  Hlnes  and  W.  E.  Garth  for  appellant. 

John  L.  Stout  and  J.  P.  Atkinson  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  record  Involves  a  controversy  bet.ween  appellant  and  appellee  as 
^guardian  of  Virgil  Thomas  for  the  possession  of  his  personal  estate. 

The  father  of  the  Infant.  Sam  C.  Thomas,  died  in  1888,  domiciled  in  War- 
Ten  count7,  Kentucky,  leaving  a  wife,  Mrs.  Fannie  Thomas,  and  the  in- 
fant, Virgil  Thomas,  surviving  him.  His  only  estate  appears  to  have  been 
«  policy  of  insurance  on  his  life,  which  the  company  for  some  reason  refused 
to  pay,  and  which,  thereupon  became  a  subject  of  litigation.  Pending  this 
t:ontroversy  a  guardian  was  appointed  for  the  infant  and  before  the  policy 
was  finally  collected  the  widow  with  hex  infant  son,  then  about  three  years 
<old,  moved  to  Nashville,  Tenn.,  and  became  a  resident  there.  When  the 
policy  was  paid  the  portion  of  the  Infant,  amounting  to  about  $600,  was 
turned  over  to  his  guardian,  appointed  by  oxder  of  the  Warren  County 
Court,  and  by  successive  devolution  from  one  guardian  to  another  it  ha 
Teached  the  hands  of  the  appellant,  who  now  holds  it. 

After  moving  in  1890  to  Nashville,  Mrs.  Fannie  Thomas  died  domiciled 
there  in  1893,  on  her  deathbed  giving  her  son,  Virgil,  to  her  mother.  Mrs. 
Annie  Law,  with  whom  he  has  Bince  lived.  In  1902,  when  he  had  reached 
the  age  of  fourteen  years.  Virgil  Thomas,  by  virtue  of  the  laws  of  Tennessee, 
-chose  the  appellee  as  his  guardian,  and  this  corporation  was  duly  appointed 
and  qualified  as  such.  Afterwards  It  instituted  these  proceedings  under 
section  204A,  Kentucky  Statutes,  to  recover  from  appellant  the  personal  es* 
tate  belonging  to  the  infant.  In  the  circuit  court  the  chancellor  rendered 
«  judgment  in  accordance  with  the  prayer  of  the  petition,  of  which  appel- 
lant now  complains.  It  is  conceded  in  the  argument  by  appellant,  as  we 
understand  it,  that  If  the  domicile  of  the  infant  is  In  Nashville  the  appoint- 
ment of  appellee  is  valid  and  the  judgment  of  the  chancellor  must  be 
•fifflrmed,  and  by  the  appellee  that  if  his  domicile  is  in  Warren  county  the 
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order  of  appolDtment  of  appellee  for  want  of  jurlsdictloD  is  void,  and  tb^ 
jndgisent  must  be  reversed. 

We  have  no  doubt  that  when  Mrs.  Thomas  moved  to  Nashville,  in  1800. 
that  it  was  with  the  intention  of  making  It  her  permanent  residence,  and 
that  she  became  legally  domiciled  there.  The  question  of  law  then  arises, 
did  the  domicile  of  the  mother  become  the  domicile  of  her  infant  son?  This 
must  be  answered  in  the  affirmative.  The  domicile  of  the  father  at  his 
death  is  the  domicile  of  his  Infant  children.  (City  of  LouiFville  v.  Shcrley, 
bO  Kentucky,  71;  Munday  v.  Baldwin,  79  Ky.,  121;  Mills  v.  Hopkinsville, 
11  Ky.  Law  Rep.,  166.)  On  the  death  of  the  father  the  mother  as  long  as 
she  remains  unmarried  Is  the  natural  guardian  of  the  infant  childien,  and 
her  domicile  becomes  theirs,  she  in  the  niAtter  of  controlling  the  domicile 
taking  the  place  of  the  father.  (School  Directors  v.  James,  87  Am.  Dec, 
6S6;  Allen.  Adm'r  v.  Thomasson,  64  Am.  Dfc,  Sft;  A.  &  E.  Encyclopedia 
of  Law,  2d  edition,  volume  in,  page  80;  "Gyo,"  volume  14,  page  844;  Schoul- 
er's  Domestic  Relations,  section  280. )  The  reasoulng  of  the  court  in  the 
case  of  Munday  v.  Baldwin,  sought  to  be  applied  by  appellant  to  the  case  at 
bar,  is  in  nowise  inconsistent  with  the  principle  that  the  domicile  of  the 
Infant  after  ihe  death  of  the  father  follows  the  mother.  In  the  case  cited^ 
an  aunt  of  the  infant  orphan  took  him  to  her  home  out  of  this  State,  and 
the  court  held  that  the  aunt  had  no  power  to  change  the  domicile  of  the  in- 
fant, and  it,  therefore,  remained  whi^re  his  parents  resided  at  their  death. 
Nor  does  it  follow,  as  appellant  contends,  that  because  section  2082,  Ken* 
tucky  Statutes,  gives  the  custody  of  the  ward's  person  as  well  as  his  estate 
to  the  guardian  that,  therefore,  the  latter  has  the  power  to  control  the 
domicile  of  the  infant.  In  Louisville  v.  Sherley  it  was  held  that  the  resi- 
dence of  the  ward  was  not  necessarily  that  of  the  guardian.  And  in  School 
Directors  v.  James  Chief  Justice  Gibson  said:  "When  an  infant  has  no 
parent  the  law  remits  him  to  his  domicile  of  origin,  or  to  the  last  domicile 
of  his  surviving  parent i  and  why  should  this  natural  and  wholesome  rela- 
tion be  disturbed  by  the  coining  in  of  a  guardian,  when  a  change  in  the  in- 
fant's domicile  i^  ii<  t  necessary  to  the  accomplishment  of  any  purpose  of 
*  the  guardianship  y  The  appointment  of  a  new  residence  maybe  ntcessary 
for  the  purposes  of  education  or  health,  but  such  a  residence  being  essen- 
tially temporary,  was  held  in  Cutts  v.  Haskins,  9  Mass.,  543,  insufficient  to 
constitute  a  doiniciit..  *  '^  ^  A  guardian  has  indeed  power  over  his- 
ward's  person  and  residcnct  ;  but  it  follows  not  that  the  ward's  domicile 
must  attend  that  of  his  guardian,  for  there  is  nothing  in  a  State  of  pupil* 
age  which  requires  it  to  do  so.'* 

We  think  the  evidence  clearly  shows  that  the  mother  of  the  infant,  after  the 
death  of  her  husband,  permanently  rijmoved  from  Bowling  Green  to  Nash- 
ville, and  became  domiciled  in  the  latter  city;  that  she  never  afterwards- 
changed  this  domicile,  and  under  the  principle  of  law  announced  above- 
the  domicile  of  her  Infant  son,  Virgil  Thomas,  in  1690  was  in  Nashville, 
Tenn.,  where  it  now  Is.  It,  therefore,  follows  that  the  judgment  of  the 
chancellor  must  be  affirmed,  and  it  is  so  ordered. 
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BRIGHT  V.  COMMONWEALTH. 

(Filed  April  18,  1906. ) 

1.  Homicide— DyinK  declaratioDB— Proof  of  by  widow  of  deceased— Com- 
"Y^etency— On  the  trial  of  one  for  homicide  the  widow  of  the  deceased  is  a 
HX)mpetent  witness  to  prove  the  dying  declarations  of  her  deceased  husband 
made  under  a  sense  of  impending  death. 

a.  Witnesses— Infant  twelve  years  of  age— Capacity— Competency— A  boy 
twelve  years  of  age,  while  not  able  to  define  the  legal  obligation  of  an  oath, 
but  did  know  that  by  being  sworn  he  was  required  to  tell  the  truth  and 
would  be  punished  for  It  if  he  did  not  do  so.  is  a  competent  witness  on  the 
trial  of  one  for  hon»icide. 

S.  Religious  belief— Whether  one's  religious  training  has  been  so  de- 
veloped that  he  comprehended  his  responsibility  to  God  for  lying  is  not  ma- 
terial as  affecting  his  competency  as  a  witness  in  a  court  of  justice.  His 
-disbelief  or  unbelief  in  deity  may  affect  bis  credibility,  but  not  his  com- 
petency as  a  witness. 

Ben.  Spalding,  W.  H.  Sweeny  and  S.  ,A.  Russell  for  appellant. 

N.  B.  Hays  and  Charles  H.  Morris  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  .ludge  O^Rear. 

Appellant  appeals  from  a  judgment  upon  a  verdict  convicting  bim  o 
'manslaughter.  There  were  no  objections  to  the  instructions  of  the  cour 
to  the  jury,  nor  do  they  appear  to  us  to  have  been  objectionable  from  appel- 
Jant's  point  of  interest.  The  instructions  offered  by  appellant,  and  rejected 
'\)y  the  court,  except  one  to  the  jury  to  peremptorily  find  him  not  guilty, 
"were  emboided  in  those  actually  given.  There  was  evidence  of  appellant's 
tfcuilt,  and  it  would,  theiefore,  have  been '  improper  to  have  given  the  per- 
•^mptory  Instruction. 

There  are  but  two  questions  presented  In  the  brief  for  appellant,  which 

'fleem  to  be  the  only  two  relied  upon  in  the  grounds  for  a  new  trial,  that  are 

reviewable  by  this  court  on  the  state  of  the  record.    These  are  questions  of 

*«vidence.    The  first  is  an  objection  to  the  testimony  of  Mrs.  Stay  ton,  the 

widow  of  the  murdered  man.    No  eyewitness   testified  in  the  case  except 

appellant.    Stayton,  whom  appellant  killed,  was  stabbed  mortally  by  ap- 

:pellant.  and  died  within  a  few  minutes  thereafter.'  Before  his  death  he 

stated  to  his  wife  that  he  was  dying;  that  appellant  and  his  son  had  killed 

him.    This  statement  was  not  admitted  as  a  part  of  the  res  gestie.  as  seems 

to  be  assumed  in  argument,  but  as  proof  of  a  dying  declaration.    That  the 

nivounded  man  was  then  under  a  sense  of  his  impending  death  is  evident,  as 

'Well  as  that  he  made  the  statement  to  his  wife  of  the  manner  in  which  he 

'bad  received  his  fatal  wounds  in  contemplation  of  that  immediate  event. 

We  held  in  the  case  of  Arnett  v.  Commonwealth,  114  Ky.,  608,  94  Ky. 
Ijaw  Rep.,  1440,  that  the  wife  of  a  declarant  was  a  competent  witness  to^ 
prove  his  dying  declaration  under  such  circumstances.  The  other  question 
Is  as  to  the  competency  of  the  witness,  Tommy  Ewing,  a  lad  twelve  years 
-^f  age.  The  point  is  made  that  he  was  too  immature  to  know  the  binding 
t)bllgation  of  an  oath,  and  that  consequently  he  was  incompetent  as  a  wit- 
viess.    By  the  Civil  Code  every  person  is  competent  to  testify  foi  himself  or 
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another  (Eubject  to  certain  exceptions  not  material  in  this  inqniry)  nnlesik 
he  be  found  by  the  court  incapable  of  understanding  the  facts  concerning^ 
which  his  testimony  is  offered.  The  Criminal  Code  contains  no  such  pro- 
vision. Indeed  it  is  silent  on  this  point,  which  leaves  in  force  in  this  State 
as  to  criminal  prosecutions  the  common  law  as  it  affects  the  competency  of 
witnesses.  On  the  subject  of  interest  and  the  like  the  legislature  has  made 
certain  changes  in  this  respect  as  to  such  competency,  but  these  changes  do 
not  touch  upon  the  question  of  understanding  or  religious  or  moral  com- 
prehension of  the  witness.  In  Greenleaf  on  Evidence,  section  867,  It  is  said 
that  if  a  child  offered  as  a  witness  appears  to  have  sufficient  natural  Intel- 
ligence, and  to  have  been  so  instructed  as  to  comprehend  the  nature  and 
effect  of'  an  oath,  he  is  admitted  to  testify  whatever  his  age  may  be.  Thia 
witness  stated  that  he  realized  that  it  was  wrong  to  tell  a  lie;  that  while 
he  did  not  understand  what  an  oath  meant,  yet  he  knew  that  by  being 
Bworn  he  was  required  to  tell  the  truth,  and  that  if  he  did  not  do  so  hfr 
would  be  punished  for  it,  but  he  did  not  know  how,  nor  by  whom.  As  to  a 
future  punishment  he  naively  said  that  ''the  bad  man  would  get  him  if  he- 
told  a  lie."  His  evidence  was  clear,  and  showed  mental  capacity,  under- 
standing and  memory  sufficient  to  qualify  him.  It  appears  that  he  wa» 
oonscious  that  the  oath  bound  him  to  speak  the  truth,  and  he  knew  tbe- 
dlfferenoe  between  telling  the  truth  and  telling  a  lie.  It  did  not  disqualify^ 
him  as  a  witness  that  he  was  not  able  to  define  the  legal  obligation  of  an 
oath.  Whether  his  religious  training  had  been  so  developed  that  he  com- 
prehended his  responsibility  to  God  for  lying  was  not  made  clear,  nor  was 
it  material  as  affecting  his  competency.  In  Bush  v.  Commonwealth.  8(^ 
Ky.,  244,  it  was  held  that  under  the  Constitution  of  this  State  the  civil 
capacity  belonging  to  or  enjoyed  by  citizens  generally  shall  not  be  taken 
from  or  denied  to  any  citizen  on  account  of  his  opinions  in  regard  to  re^ 
llglous  matters.  Otherwise  the  constitutional  guaranty  that  ''the  civil 
rights,  privileges  or  capacities  of  any  citizen  shall  in  nowise  be  diminished 
or  enlarged  on  account  of  his  religion"  would  be  violated  whep  one  clasfr 
of  citizens  is  held  to  have  civil  capacity  to  testify  in  a  court  of  justice 
because  they  entertained  a  certain  opinion  in  regard  to  religion,  while- 
another  class  is  denied  to  possess  that  capacity  because  they  do  not  conform 
to  a  prescribed  belief.  "Free  governments  deal  with  the  acts  of  the  clticen> 
and  not  with  his  thoughts."  If  disbelief  in  deity  does  not  disqualify  one^ 
from  being  a  witness  here,  unbelief  could  not  do  so.  The  question  beoomefr 
one  of  credibility,  and  not  of  competency. 
We  perceive  no  error  in  the  record,  and  the  judgment  Is,  therefore,  affirmed. 


NEVELL'S  ADM'R  v.  DUNAWAY,  &c. 

(Filed  April  IS,  1005— Not  to  be  reported.) 

Wills— Devise  to  infant — Primary  purpose— Trustees— Failure  to  execute- 
trust- Death  of  devisee— Action  to  recover  devise— By  the  will  of  Margaret 
Nevill  this  devise  was  made:  "I  desire  that  |800  be  paid  to  my  execotorsL 
and  held  in  trust  by  them  for  the  use  and  benefit  of  John  William  N^vUU 
«on  of  John  and  Mary  Nevill,  to  be  used  in  educating  said  John  Wllllaia 
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Nevlll. "  The  exeoators  Darned  were  residuary  legatees  tinder  the  will. 
Nothing  was  paid  to  John  Wiliiam  Neyill«  or  on  account  of  his  education. 
He  was  under  fourteen  jears  of  age  when  the  will  was  probated,  and  died 
about  three  jeare  thereafter.  In  a  suit  brought  by  his  administrator  to  re> 
oover  the  legacy,  Hald— That  the  devise,  though  made  to  trustees,  was  ex- 
pressly for  the  use  of  John  William  Nevill;  that  the  primary  purpose  of  the 
will  was  to  give  the  money  to  the  boy,  and  that  it  might. help  him  to  get  an 
education  seems  to  be  secondary.  The  testatrix  did  not  intend  that  the 
legacy  should  lapse  or  that  it  should  go  to  the  other  legatees.  His  educa- 
tion was  not  made  as  a  condition  precedent  or  subsequent  to  the  gift.  The 
demurrer  to  the  petition  should  have  been  overruled. 

W.  M.  FInley  for  appellant. 

John  S.  Gaunt  and  James  Hemphill  for  appellees. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Kear. 

John  W.  Nevell  was  an  infant  under  fourteen  years  of  age.  By  the  will 
of  Margarec  Nevell  this  devise  was  made:  "I  desire  that  1800  be  paid  to  said 
executors,  and  held  in  trust  by  them  for  the  use  and  benefit  of  John  Wil- 
liam Nevell,  son  of  John  and  Mary  Nevell,  to  be  used  in  educating  said 
John  William  Nevell." 

The  executors  named  were  also  the  residuary  legatees  under  the  will,  and 
are  appellees  here. 

Nothing  was  paid  to  John  William  Nevell,  or  on  account  of  his  eduoaticn 
by  the  executors.  Some  tliree  years  after  the  probating  of  the  will  John 
William  Nevell  died.  This  suit  was  brought  by  his  administrator  to  recover 
the  legacy  of  ISOO  mentioned.  It  is  charged  in  the  petition  that  his  mother,, 
a  widow,  who  was  very  poor,  had  been  unable  to  clothe  and  boaid  him  with, 
her  own  means,  and  that  she  had  expended  certain  sums  toward  his  educa- 
tion since  the  death  of  the  testatrix,  and  had  incurred  liability  for  his  board, 
clothing,  physician's  bills  and  funeral  expenses  in  addition,  to  the  amount 
of  about  1800.  A  demurrer  was  sustained  to  the  petition.  The  devise, 
though  made  to  trustees,  was  expressly  for  the  use  and  benefit  of  John 
William  Nevell.  There  was  no  condition  to  the  devise  taking  effect.  It, 
therefore,  became  vested  upon  the  death  of  the  testatrix.  (Jarman  on  WlllSr 
page  668;  Williams  on  Executors,  pages  1085  and  105d.) 

The  argument  of  appellees  is  that  the  fund  was  not  given  to  John  William 
Nevell,  but  was  given  to  the  trustees  to  be  applied  by  them  as  an  active 
trust  toward  the  education  of  the  beneflolary,  and  that  as  he  died  before  the- 
trust  oould  be  executed,  the  fund  reverted  to  the  estate  of  the  testatrix,  and 
passed  under  the  residuary  clause  of  the  will.  The  testatrix  undoubtedly 
contemplated  that  John  William  Nevell  should  be  the  sole  beneficiary  under 
this  clause.  The  money  was  devised  for  his  use  and  benefit.  It  is  true  she 
further  expressed  the  purpose  that  it  should  be  applied  to  his  education. 
This  was  not  made,  though,  as  a  condition  to  the  gift,  either  precedent  or 
subsequent.  It  was  more  in  the  nature  of  a  direction  to  the  trustees  as  to 
the  manner  of  use  to  which  it  was  to  be  primarily  adopted.  If  for  any  rea- 
son it  would  become  impracticable  to  have  expended  it  for  the  education  of 
the  boy,  or  unnecessary  to  have  done  so,  it  would  not  have  lapsed  or  re- 
verted.   It  oould   not  have   been   possible  that  the  testatrix  contemplated 
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thai  iSOO  could  have  conferred  opportunities  for  a  collegiate  education.  A 
common  school  education  might  be  had  In  this  State,  and  in  that  oonimunitj, 
iRTlthout  any  charge  whatever  to  the  child.  His  poverty  and  that  of  his 
liarent,  may,  however,  have  prevented  his  applying  his  time  solely  and 
•'saffloiently  to  even  acquire  that  but  for  some  assistance.  This  assistance 
"Was  not  in  paying  tuition,  or  even  necessarily  in  buying  books,  foi  the  State 
also  furnishes  books  to  indigent  pupils  in  its  common  fechools.  If,  then,  by 
clothing  and  mantenance  they  kept  the  boy  in  the  condition  that  he  might 
devote  his  time  to  attending  schools,  the  real  object  of  the  testatjix  would 
have  been  furthered  practically  and  substantially.  The  use  and  benefit  of 
the  money  was  given  to  the  boy.  That  was  the  primary  purpose.  That  it 
iftlght  help  him  to  get  an  education  seems  to  have  been  secondary.  If 
4>ecaa8e  of  ill  health  or  because  of  mental  malady  it  would  have  been  Iro- 
-practicable  to  have  attempted  to  educate  the  boy  in  the  sense  of  putting  him 
-through  a  scholastic  course,  it  can  not  be  gathered  from  the  will  that  the 
testatrix  Intended  in  that  event  that  the  legacy  should  lapse,  or  that  the 
^und  should  go  to  other  legatees,  already  otherwise  bountifully  provided  for 
by  her  providence.  It  was  nearly  four  years  after  testatrix's  death  before 
-the  death  of  this  devisee.  Nothing  was  spent  upon  him,  or  upon  his  educa- 
tion, by  the  trustees  during  that  time.  Whether  this  was  their  neglect  or 
not  It  ought  not  to  add  to  their  estate,  and  change  the  obvious  purpose  of 
the  testatrix  in  making  some  provision  for  the  well-being  of  this  chosen 
subject.  Had  the  trustees  done  what  the  will  commanded  should  be  done 
-the  fund  might  properly  have  been  expendefl  in  the  very  items  set  out  in 
-the  petition,  unless  it' be  the  funeral  expenses  Incurred.  The  demurrer  to 
-the  petition  should  have  been  overruled. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceedings  not 
Inconsistent  herewith. 


BARGO  V.  BABGO.  ADM'B. 

(Filed  April  18,  1906— Not  to  be  reported.) 

Land— Lien  for  purchase  money— Estoppel— Limitation — In  an  action  by 
t;he  administrator  and  heirs  of  a  deceased  vendor  of  land  to  enforce  against 
the  vendee  a  lien  for  the  unpaid  purchase  money  due  thereon,  to  which  the 
4]efendmnt  pleads  a  counterclaim  for  failure  to  get  possession  of  part  of  the 
land  purchased,  evidence  considered  and  held  that  defendant  failed  to  sde* 
tain  his  plea,  and  is  estopped  by  the  admissions  and  averments  of  bis  an- 
swer to  rely  on  the  statute  of  limitations  of  fifteen  years  as  a  bar  to  the 
^action. 

B.  B.  Golden  for  appellant. 

■  James  D.  Black  and  Pltzer  D.  Black  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Larkin  Bargo,  on  June  8,  1882,  bought  of  his  father,  John 
.Bargo,  a  tract  of  land  and  executed  to  him  his  note  of  that  date,  payable 
one  day  after  date,  for  1100,  which  sum  was  what  remained  unjuiid  of  the 
•consideration.    At  the  same  time  he  received  of  his  father  a  bond  for  title 
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"Wherein  the  Innd  was  fully  deecrlbed,  ancl  a  lien  retained  to  secure  the  pay- 
ment of  the  note  of  1100.  Tbe  bond  also  stipulated  that  the  vendor  would, 
by  proper  deed,  convey  the  laud  therein  described  to  the  vendee  upon  the 
payment  by  the  latter  of  the  balance  of  the  consideration  expressed  in  the 
note. 

Some  years  after  this  transaction  the  father  died  without  having  made  to 
appellant  a  deed  to  tbe  land,  as  the  latter  had  not  paid  the  note  ffiven 
therefor.  Tbe  appellee.  Robert  Bargo,  who  is  also  a  son  of  John  Bargo, 
was  appointed  and  duly  qualified  as  administrator  of  the  decedent's  estate, 
following  which  this  action  was  Instituted  by  him  as  administrator  and 
heir  at  law  of  John  Bargo  against  appellant  in  the  circuit  court  to  lecover 
personal  judgment  for  the  amount  of  tbe  not.e  and  interest,  and  an  enforce- 
ment of  the  lien  retained  on  the  land  by  the  title  bond  to  secure  its  pay- 
ment. The  other  heirs  at  law  of  John  Bargo,  except  the  appellant,  united 
^itb  the  administrator  as  plaintiffs  in  the  action. 

The  petition  set  forth  appellant's  purchase  of  the  land,  the  terms  of  the 
sale,  the  execution  of  the  note  and  title  bond,  a  particular  description  of 
the  land,  tbe  failure  of  appellant  to  pay  the  note,  and  the  readiness  and 
ability  of  the  heirs  at  law  to  make  a  deed  conveying  him  a  good  and  6u£9- 
<cient  title  to  the  land  upon  the  payment  of  the  same,  but  In  the  event  of 
his  failure  to  do  so  judgment  was  asked  in  behalf  of  the  administrator 
against  him  for  the  amount  of  tbe  note  and  for  the  sale  of  the  land  to  pay 
«ame  and  costs  of  tbe  action.  The  petition  also  contained  the  averment 
that  appellant  at  the  time  of  his  purchase  of  the  laud  in  question  waE  placed 
in  possession  thereof  by  bis  vendor  and  that  such  possession  has  been  actual 
and  continuous  ever  since;  that  he  has  all  the  time  of -such  possession 
•claimed  it,  and  yet  claims  it.  under  the  purchase  from  his  father,  and  ^'looked 
to  the  said  John  Bargo  for  a  4leed  of  conveyance  to  it  when  he,  said  defend- 
ant, should  pay  the  purchase  money  aforesaid  for  it." 

The  answer  of  the  appellant  contained  several  i^ragraphs.  In  the  first  a 
plea  of  the  statute  of  limitation  of  fifteen  years  was  relied  on.  In  another, 
be  admitted  his  purchase  of  the  land  described  in  tbe  petition  from  his 
father,  and  that  the  contract  therefor  was  correctly  set  forth  in  the  title 
bond  which  his  vendor  executed  and  delivered  to  him;  also  that  he  had  not 
paid  the  note  sued  on  which  he  executed  for  what  remained  unpaid  of  the 
•consideration  for  the  land.  It  was  in  substance  also  alleged  in  the  answer 
that  appellant's  father  and  \endor,  John  Bargo,  did  not  have  or  own  title 
to  about  forty  acres  of  the  land  appellant  purchased  of  him ;  that  this  forty 
aores  was  then  and  is  now  in  the  poesession  of  and  owned  by  one  Thomas 
Hills,  and  has  never  been  in  the  possession  of  appellant;  that  on  account  of 
the  loss  of  thlE  forty  acres  of  the  land  purchased  by  him  of  his  father  ap- 
pellant has  never  paid  the  note  sued  on,  and  same  was  and  is  without  con- 
sideration; that  the  forty  acres  of  land  in  the  possession  of  Mills  was  at 
the  time  of  its  alleged  purchase  of  appellant,  and  is  now,  worth  $600,  and  by 
its  loss  and  the  inability  of  his  vendor  and  his  heirs  at  law  to  convey  and 
^ive  him  possession  of  same  as  the  former  contracted  to  do,  he  has  been 
■damaged  In  that  sum,  to  recover  which  the  answer  was  made  a  cross  peti- 
tion and  counterclaim  against  the  appellees,  administrator  and  heirs  at  law 
of  John  Bargo,  and  judgment  asked  against  them. 
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The  affirmative  matter  of  the  answer  was  denied  by  reply.  The  circuit 
court  upon  hearing  dismieeed  appellant's  counterclaim  and  gave  appellees 
judgment  against  him  for  the  amount  of  the  note  and  interest,  and  for  the 
sale  of  the  land  in  controversy  to  pay  same  and  the  costs  of  the  action.  It 
is  Insisted  for  appellant  that  the  judgment  should  be  reversed  upon  the 
ground  that  the  action  was  barred  by  the  statute  of  limitation,  as  the  same 
was  not  instituted  for  more  than  fifteen  years  after  the  maturity  of  the 
note.  This  contention  would  have  had  much  more  force  if  appellant's  an- 
swer had  confined  his  defense  to  a  traverse  of  the  averments  of  the  petition, 
except  as  to  the  execution  of  the  note  and  a  reliance  upon  the  plea  of  the 
statute  of  limitation,  but  this  he  did  not  do.  His  answer  does  not  contain 
a  denial  of  the  averments  of  the  petition  that  his  vendor  by  title  bond  agreed 
to  make  him  a  deed  conveying  him  the  title  to  the  land  for  which  the  note 
was  executed,  or  that  the  vendor  died  without  executing  such  deed,  nor 
does  it  RUtfloiently  deny  the  further  averment  of  the  petition  that  appellant 
acquired  possession  of  the  land  under  the  contract  of  purchase,  evidenced  by 
the  title  bond,  and  continued  In  the  possession  thereof,  all  the  time  looking 
to  his  vendor  for  a  deed  of  conveyance  to  it  when  he  should  pay  the  note 
sued  on.  Upon  the  contrary,  the  appellant,  by  the  averments  of  his  answer^ 
confirms  the  statements  of  the  petition  as  to  his  purchase  of  the  land  and 
his  possession  by  virtue  thereof,  and  attempts  to  avail  himself  of  the  benefit 
of  the  contract  by  seeking  to  recover  by  way  of  counterclaim  of  the  heiis  at 
law  of  his  vendor  damages  for  a  breach  thereof,  occasioned  by  the  alleged 
loss  of  forty  acres  of  the  land  sold  to  him  which  he  claims  is  held  by  Mills 
under  a  claim  of  title  or  possessory  right  superior  to  his.  So,  according  to 
his  own  showing,  appellants'  possession  is  not  adverse,  but  that  of  a  vendee 
in  possession.  As  such  he  is  not,  ij:  is  true,  demanding  a  conveyance  of  the 
title  as  stipulated  in  the  bond  for  title  received  from  his  vendor,  but  is  look- 
ing to  the  heirs  of  his  deceased  vendor  for  indemnity  for  the  loss  arising 
from  the  shortage  in  quantity  of  the  land  he  claims  to  have  purchased^ 
which  is  in  the  nature  of  an  action  for  a  specific  performance  in  part  of  the 
contract  against  which  he  pleads  the  statute  of  limitation. 

Section  2543,  Kentucky  Statutes,  declares:  **The  provisions  of  this  chap- 
ter (as  to  limitation  of  actions)  shall  not  apply  in  case  of  a  contlnning  and 
subsisting  trust,  nor  to  an  action  by  a  vendee  of  real  property  In  possession 
thereof,  to  obtain  a  conveyance."  We  are  of  opinion  that  appellant  was 
estopped  by  the  admissions  and  averments  of  his  answer  to  rely  upon  the 
statute  of  limitation  as  a  bar  to  the  action.  (Howard  v  Howard,  &c.,  95 
Ky.,  445.) 

The  action  is  in  equity,  and  under  the  issues  made  by  the  pleadings  the 
appellant  should  not  have  been  permitted  to  avoid  the  payment  of  the  bal- 
ance of  the  purchase  money  and  yet  retain  the  land.  Appellees  still  hold 
the  legal  title  to  the  land,  though  willing  to  convey  It  upon  the  payment  by 
appellant  of  the  note.  Appellant  is  unwilling  to  pay  the  note,  but  insists 
upon  holding  the  land,  and  asks  damages  for  the  alleged  shortage  of  the 
forty  acres  in  the  boundaiy  sold  him.  His  attitude  is  neither  consistent  nor 
equitable.  If  he  would  avail  himself  of  the  contract  to  recoier  for  the  short- 
age in  the  land  he  must  submit  to  the  enforcement  of  the  lien  for  the  bal- 
ance of  purchase  money  as  provided  by  the  same  contract.    (Singleton,  &c 
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T.  McQuerry,  8  Ky.  Law  Rep.,  710;  Henderson  v.  Dnpree,  &c.,  83  Ky.,  678). 

Appellant's  contention  that  he  did  not  get  all  the  land  purchased  of  hia 
father,  and  whioh  Is  embraced  by  the  description  In  the  title  bond,  Is  not 
sustained  by  the  evidence.  He  alone  testified  on  that  subject  In  his  behalf, 
and  as  his  testimony  Is  made  up  In  the  main  of  conversations  between  him- 
self and  his  father  and  vendor,  the  subsequent  death  of  the  latter  rendered 
that  much,  and  nearly  all,  of  his  testimony  Incompetent,  consequently  the- 
chanoellor  could  not  have  considered  that  part  of  appellant's  deposition. 
(Civil  Code,  section  606:  Elliott  v.  Campbell,  36  Ey.  Law  Rep.,  1841.) 

On  the  other  hand,  It  appears  from  the  depositions  of  the  several  witnesses. 
Introduced  by  appellees  that  appellant  received  at  the  time  of  the  execution 
of  the  note  and  title  bond  evidencing  his  consent  of  purchase  all  the  land 
bought  by  him  of  his  father  and  described  in  the  title  bond,  and  that  he  la 
yet  In  the  possession  of  the  whole  thereof.  According  to  the  testimony, 
which  was  practically  uncontradicted  by  other  competent  evidence,  there 
was  no  deficiency  in  the  land  bought  by  appellant,  and  the  chancellor  prop^ 
erly  so  found.  In  fact  we  find  no  reason  for  disagreeing  with  any  of  tha 
chancellor's  conclusions  In  the  case. 

Wherefore,  the  judgment  Is  affirmed. 


HORNSEY  V.  ADAMS. 

(Filed  April  13,  1905— Not  to  be  reported.) 

Easement— Obstructing  private  alley— Defense— SufHclency— In  an  action- 
by  appellant  claiming  an  easement  by  prescription  over  an  adjacent  private 
aUey  as  an  appurtenant  to  his  lot,  and  charging  that  appellee  had  obstructed 
it  by  building  a  fence  across  It,  an  tmawer  by  appellee  denying  that  appel- 
lant owned  or  had  ever  used  the  passway  as  a  matter  of  right,  or  at  all,  and 
that  as  agent  of  the  owners  of  the  fee  In  the  passway  he  had  built  the  fence- 
across  it,  presented  a  good  defense  to  the  action. 

Z.  Gibbons,  J.  S.  Smith,  W.  G.  Wigglesworth  and  Thorntqn  &  Kerr  for^ 
appellant. 

Morton,  Webb  &  Wilson  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  claimed  as  an  appurtenant  to  a  lot  in  the  city  of  Lexington  an< 
easement  over  an  adjacent,  private  alley  way.  In  this  suit  he  charged  that. 
api)ellee  had,  by  building  a  fence  across  the  way,  obstructed  his  use  of  it. 
Appellant  claimed  the  use  by  prescription.  Appellee,  In  answer,  denied 
that  appellant  owned,  or  had  ever  used,  the  passway  ne  a  matter  of  right  or- 
at  all.  He  further  answered  that  as  the  agent  of  the  owners  of  the  fee,  over^ 
which  the  passway  was  claimed,  he  had  built  the  fence  across  It.  The  law 
and  facts  were  submitted  to  the  judge  without  a  jury.  There  is  no  separa- 
tion of  the  court's  conclusions  of  law  and  of  fact,  nor  is  there  a  bill  of  ex- 
ceptions in  the  record.  The  sole  question  then  is,  did  the  answer  present  a 
defense?  Appellant  contends  that  the  answer  is  In  the  nature  of  a  plea  in 
oonfesslon  and  avoidance;  that  it  admitted  the  wrongful  closing  of  the  pass^ 
way,  and  sought  to  justify  It.    We  do  not  so  understand  It.    Under  our^ 
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C;ode  a  defendant  may  present  as  many  defenses  In  his  answer  ae  he  may 
have,  so  long  as  they  are  not  inconsistent,  one  with  the  other. 

In  this  action  for  damages  against  appellee  for  the  allegpd  wrongful  ob- 
•strnction  of  the  passway  claimed  to  be  owned  by  appellant,  it  was  a  good 
and  complete  defence  that  appellant  did  not  in  fact  own  the  passway,  and 
had  no  right  to  an  easement  over  it,  for  if  appellant  had  no  right  to  nse  it 
in  any  event,  he  had  no  cause  of  action  against  any  one  who  so  obstructed 
It.  Whether  or  not  appellee  showed  a  suflSclent  justification  from  the  own- 
ers of  the  land  In  building  the  fence  is  immaterial,  for  if  either  paragraph 
-of  the  answer  constituted  a  complete  defense  to  the  cause  of  action  set  out 
tn  the  petition  the  case  is  at  an  end.  We  think  it  did,  and  the  judgment  1?, 
<4;herefore.  affirmed. 


COMMONWEALTH  v.  TERRY. 

(Filed  April  13,  1905— Not  to  be  reported.) 

1.  Indictment— Shooting  at  random— Public  highway— Und^r  an  indict- 
ment for  shooting  at  random  in  a  public  highway  the  defendant  may  be 
found  guilty  where  it  is  shown  by  the  evidence  that  the  highway  in  which 
the  shooting  occurred  had  been  continuously  used  by  the  traveling  public 
•€LB  a  matter  of  right  for  more  than  fifteen  years,  although  it  may  not  have 
been  formally  dedicated  and  accepted  by  the  county  court  as  a  public  county 
road. 

Wm.  Lewis.  N.  B.  Hays  and  C.  H.  Morris  for  appellant. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellee  was  indicted  by  the  grand  jury  of  Owsley  county  and  tried  in 
the  circuit  court  of  the  same  county  for  the  offense  of  shooting  a  pistol  at 
random  upon  a  public  highway.  Upon  the  conclusion  of  the  Common- 
wealth's testimony  the  court,  upon  appellee's  motion,  peremptorily  in- 
structed the  jury  to  find  him  not  guilty,  which  was  done  accordingly.  The 
Commonwealth  having  objected  and  excepted  to  the  giving  of  the  peremp- 
tory instruction,  prayed  an  appeal  for  the  purpose  of  having  this  court  pass 
upon  the  action  of  the  lower  court  in  that  behalf. 

The  peremptory  instruction  was  granted  upon  the  ground  that  the  Com- 
monwealth failed  to  prove  that  the  road  upon  which  appellee  discharged  his 
pistol  bad  been  established  by  an  order  of  the  county  court,  or  that  it  had 
1)een  maintained  by  an  order  of  such  court  appointing  a  surveyor  and  allot- 
ting hands  to  keep  it  in  condition  for  use  as  a  public  highway.  The  guilt 
of  the  appellee  fully  appears  from  the  evidence,  which  proved  with  equal 
xiertalnty  that  the  road  in  question  has  l.een  used  by  the  public  for  travel 
for  forty  years  or  more. 

Two  ex -county  judges,  Moore  and  Hogg,  both  old  residents  of  Owsley 
county,  were  introduced  as  witnesses  by  the  Commonwealth.  The  former 
testified  in  part  as  follows:  ''It's  a  road  leading  up  Sugar  Camp  creek,  and 
1;here  are  two  forks  to  the  creek,  and  there  is  a  road  leading  up  each  fork  of 
the  creek;  that  road  up  the  right  hand  fork  of  the  creek  (the one  upon  which 
appellee  committed  the  offense  charged)  goes  to  the  head  of  the  creek  and 


COMMONWEALTH  V.  TEBRY.  68S 

across  the  hill  and  intersects  with  the  main  road  on  the  South  Fork  river. 
It  has  been  used  by  the  public  ever  since  I  have  known  it.     People  wal^ 
over  it,  ride  over  it,  and  haul  over  it,  and  have  for  manj  years." 

In  reply  to  the  question  **  How  long  has  it  been  soused?"    The  witness, 
said:  **For  forty  years  or  more." 

Judge  Moore  was  fully  corroborated  by  Judge  Hogg.  In  brief,  the  testi- 
mony as  a  whole  established  beyond  a  doubt  the  fact  that  the  road  in  ques- 
tion has  been  continuously  used  by  the  public  as  a  highway,  and  for  every- 
purpose  for  which  a  public  road,  established  by  an  order  of  the  county  courts 
is  used,  more  than  fifteen  years;  that  such  use^has  been  adverse  to  and  free> 
of  interference  from  any  owner  of  the  land  over  which  the  road  runs,  and. 
while  it  is  true  that  no  proof  was  offered  to  show  its  establishment  as  a 
public  road  or  hlghwNy  by  an  order  of  court,  it  Is  likewise  true  that  the- 
uninterrupted  use  of  a  highway  by  the  public  as  a  right  for  fifteen  years 
constitutes  it  a  public  road  by  prescription.  (Lou.,  Hen.  &  St.  L.  By. 
Co.  V.  Commonwealth,  104  Ky.,  35;  Witt  v.  Hughes,  23  Ky.  Law  Rep.,  1886; 
Gatewood  v.  Cooper,  18  Ky.  Law  Kep. ,  860. ) 

In  Riley  V.  Buchanan,  25  Ky.  Law  Rep.,  863,  the  question  of  whether* 
the  public  can  acquire  the  right  to  a  highway  by  prescriptive  u^  is  elab->. 
orately  discussed  (opinion  by  Judge  O'Rearjand  all  the  authorities  carefully 
considered.  In  that  case  the  conclusion  was  reached  that  a  highway  may- 
be acquired  in  that  way  by  the  public.  As  to  the  manner  in  which  this  is. 
effected  it  is  said  in  theoplnlon  supra:  "Its  establishment  is  by  the  dedica- 
tion of  the  land  to  the  use  of  the  public  as  a  highway,  and  its  ncueptance- 
and  use  by  the  public  for  that  purpose.  Ordinarily  the  dedlcaiinn  is  by 
statutory  proceedings,  showing  both  the  dedication  and  the  itcceptance. 
But  it  is  not  essential  that  the  evidence  of  either  should  be  established  by 
the  records.  If  the  owner  of  the  fee  sets  apart  to  the  use  of  the  public  a. 
passway  over  his  land,  intending  to  dedicate  it  to  the  public  use.  it  is  not 
required  to  be  in  writing.  A  dedication  of  land  to  public  use  may  be  by 
parol.  It  is  sufficient  if  his  intention  and  express  act  are  clear  and  coin- 
cide. In  that  event  the  dedication  will  be  effective  immediately  upon  ita 
acceptance  by  the  public.  (Elliott  on  Roads  and  Streets,  127.)  If,  however, 
there  is  not  an  express  dedication,  but  the  owner  suffers  the  public  to  use 
the  passway,  knowing  it  Is  claiming  It  as  a  matter  of  right,  the  law  presumes 
the  dedicator's  intention  to  he  in  accord  with  the  publi/j's  use.  This  does, 
not  depend  on  whether  there  has  in  fact  been  an  actual  dedication  to  the- 
public,  but  it  is  founded  upon  the  principles  of  estoppel  in  pais.  *  ♦  *  A 
dedication  by  the  owner  to  the  public  use  is  not  alone  suiBciont.  *  *  *  It 
Is.  therefore,  necessary  that  there  should  be  an  acceptance  by  the  public  aa. 
well  as  a  dedication  by  the  owner.  ♦  *  ♦  We  feel  constrained  by  reason 
and  authority  to  hold  that  while  an  acceptance  by  the  public  is  essential  to 
a  complete  dedication  of  a  public  highway  or  passway,  the  acceptance  may' 
b*  either  by  formal  ratification  by  the  proper  official  board  of  the  munici- 
pality, or  by  implication  by  it,  where  it  takes  charge  of  the  road  by  direct- 
ing improvements  on  behalf  of  the  public,  or  otherwise  by  overt  act  reoog- 
nixes  it  as  a  public  road;  or  it  may  be  by  the  public  by  such  protracted  and, 
continued  use  as  to  clearly  indicate  its  acceptance  when  the  road  dedicate^ 
Is  a  benefit  to  the  public  and  not  a  burden.    In  the  last-named  state  of  case^ 
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a  formal  aooeptance  by  the  proper  legal  authority  will  be  ooncluslvely  pre- 
sumed to  have  taken  place.  '* 

Applying  the  prlnolples  announced  by  the  case  eupra  to  the  facts  of  the 
case  at  bar  the  oonckision  Ib  inevitable  that  the  road  upon  which  appellee 
discharged  bis  pistol  was  a  public  road  or  highway  within  the  meaning  of 
the  statute  under  which  he  was  indicted.  It  follows,  therefore,  that  the 
trial  court  erred  in  granting  the  peremptory  instruction  by  which  the  jury 
were  directed  to  And  appellee  not  guilty. 

Wherefore,  the  conclusions  of  law  herein  expressed  are  certified  to  the 
lower  court. 


COMMONWEALTH  v.  TERRY. 

(Filed  April  13,  1905— Not  to  be  reported.) 

Certifying  the  law  to  lower  court— The  law  of  this  case  is  certified  to  the 
lower  court  upon  the  authority  of  opinion  in  same  case  this  day  decided. 

Wm.  Lewis,  N.  B.  Hays  and  C.  H.  Morris  for  appellant. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

In  this  case  the  appellee  was  indicted  by  the  grand  jury  of  Owsley  county 
for  the  offense  of  discharging  a  pistol  at  random  upon  the  public  highway. 
Upon  his  trial  for  the  offense  in  question  the  lower  court  at  the  conclusion 
of  the  testimony  introduced  by  the  Commonwealth  peremptorily  instructed 
the  jury  to  find  appellee  not  guilty,  which  they  did.  To  that  ruling  the 
Commonwealth  at  the  time  objected  and  excepted,  hence  this  appeal. 

In  another  case  of  the  Commonwealth  against  appellee,  in  which  he  was 
indicted  and  tried  in  tb^  same  court  for  an  offense  similar  to  that  here 
charged,  this  court,  upon  a  similar  state  of  facts,  decided  in  an  opinion  this 
day  handed  down,  ante,  684,  that  the  trial  court  erred  In  giving  a  peremptory 
instruction  directing  the  acquittal  of  appellee  by  the  jury.  The  opinion  in 
that  case  being  conclusive  of  the  questions  presented  by  this  appeal,  it  is 
unnecessary  to  again  enter  upon  a  discussion  of  the  same  questions  of  law 
and  fact.  We,  therefore,  adopt  that  opinion  as  the  opinion  uf  the  court 
in  this  cage,  and  it  is  so  certified  to  the  lower  court. 


CHAMBERLAIN  v.  GOLDEN.  . 

(Filed  April  13,  1905— Not  to  be  reported.) 

Lien— Materialmen  —  Failure  of  proof  —  Attempted  compromise — In  an 
action  to  enforce  a  lien  for  lumber  furnished  for  the  erection  of  a  dwelling 
house,  which  was  controverted,  and  on  the  trial  was  dismissed  by  the  court 
on  the  evidence,  the  appellant  is  not  entitled  to  the  favorable  oonsideratlon 
of  the  court  in  alleging  that  appellee  while  intoxicated,  in  consideration  of 
$5  paid  to  him  by  appellant,  agreed  to  withdraw  his  defense,  while  at  the 
said  time  appellee  was  not  the  owner  of  the  house  noz  in  possession  of  it, 
and  this  fact  was  known  to  appellant. 

John  H.  Wilson  and  J.  N.  Bradford  for  appellant. 
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James  D.  Black  and  Pltzer  D.  Black  for  appellee. 
Appeal  from  Knox  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  the  appellant  in  the  lower  court  to  enforce 
a  lien  for  lumber  furnished  appellee  in  the  erection  of  a  dwelling  house  in 
the  town  of  Barbourville,  Ky. ,  Amounting  to  the  sum  of  147.12  balance. 
The  account  produced  by  appellant  and  filed  with  his  petition  begins  with 
Items  of  lumber  sold  December,  1889,  and  continues  to  April  30,  1890.  The 
total  value  of  the  lumber  alleged  to  have  been  furnished  to  appellee  in  the 
erection  of  this  house  amounced  to  $18:^.13,  and  deducting  the  amount  poid, 
$85,  left  the  balance  of  $47.12  due  appellant. 

The  appellee  presented  sev«*ral  defenses  to  appellant's  cause  of  action,  but 
we  will  notice  only  one.  He  denied  that  the  items  in  the  account  sued  on, 
beginning  with  January  21  and  ending  April  80,  1890,  amounting  to  the 
balance  claimed,  were  furnished  to  him  in  the  erection  of  this  house  or  that 
they  were  so  used.  He  alleged  that  the  ceiling  and  the  other  items  specified 
In  this  contested  part  of  the  account,  used  in  the  erection  of  the  building 
named,  were  purchased  from  others.  The  appellant  controverted  this,  proof 
was  heard  and  upon  a  trial  the  lower  court  dismissed  appellant's  action. 
The  evidence  preponderates  in  favor  of  the  appellee  that>the  lumber  referred 
to  in  that  part  of  the  occoont  contested  was  not  used  in  the  erection  of  this 
dwelling,  but  that  the  lumber  was  purchased  from  three  other  parties. 

Appellant  contends  that  the  appellee.  Bome  time  after  the  institution  of 
his  action  and  after  appellee  had  filed  his  answer,  in  consideration  of  16, 
paid  to  appellee,  executed  a  writing  agreeing  to  withdraw  his  defense  to  the 
action  and  permit  appellant  to  enforce  the  lien  on  the  dwelling  for  the 
payment  of  the  amount  of  l^e  balance  claimed  by  him.  Appellee  did  not 
deny  the  execution  of  the  writing  or  of  receiving  the  $6  in  consideration 
therefor,  but  says  that  at  the  time  of  the  execution  thereof  his  counsel  was 
abcent  and  that  he  was  so  much  under  the  influence  of  intoxicating  liquors 
that  he  was  not  capable  of  protecting  himself.  It  appears  that  at  the  time 
appellee,  for  the  consideration  of  $5,  agreed  to  abandon  his  defense  to  appel- 
lant's action  that  he  was  not  the  owner  of  the  dwelling  house;  that  he  had 
sold  it  to  one  Bowman,  who  had  sold  it  to  Black,  and  Black  was  then  in  posses- 
aiun  thereof ;  that  these  facts  were  known  to  both  appellee  and  oppellant. 
Neither  Bowman  nor  Black  had  been  made  parties  to  tlie  action.  Appellant 
knew  that  Black  was  the  owner  of  the  dwelling,  was  Interested  in  the  ques- 
tion as  to  whether  or  not  his  alleged  lien  should  be  enforced  upon  this  prop- 
erty and  his  action  in  securing  thlE  writing  from  appellee  under  the  circum- 
stances is  not  entitled  to  the  favorable  consideration  of  the  court,  and 
especially  when  it  is  shown  under  the  proof  that  he  had  a  good  defense  to 
the  action. 

Wherefore,  the  judgment  is  affirmed. 
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FRAZER  V.  THE  FRISBIE  FURNITURE  CO.,  &o. 

(Filed  April  18,  1005— Not  to  be  reported.) 

HuFband  and  wife— Voluntary  conveyance  by  husband— Creditors— Effect 
—Under  Kentucky  Statutes,  section  1W07,  a  voluntary  conveyance  of  land 
by  the  husband  to  his  \vife  without  valuable  consideration  is  void  as  to  all 
debts  owing  by  the  husband  at  the  time  of  such  conveyance,  but  no  evidence 
being  shown  of  a  fraudulent  intent  of  the  husband  to  defeat  his  subsequent* 
debts,  such  conveyance  was  not  fraudulent  as  to  his  subsequent  debts. 

J.'  T.  Simon  and  Byrne  &  Read  for  appellant. 

M.  C.  Swinford  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

In  December,  1809,  W.  D.  Frazer  died  in  Harrison  county  testate.  Hi» 
will  was  admitted  to  probate  by  the  Harrison  County  Court,  and  soon 
thereafter  T.  £.  King  was  appointed  and  duly  qualified  as  administrator 
with  the  will  annexed  of  his  estate. 

Shortly  before  his  death  W.  D.  Frazer,  by  two  deeds  duly  executed  to  T. 
E.  King,  one  in  August  and  the  other  in  September.  1899,  conveyed  to  him 
in  trust,  to  be  immediately  thereafter  conveyed  by  King  to  the  grantor 'a 
wife,  Jane  B.  Frazer,  for  life,  two  parcels  of  land,  containing  in  the  aggre- 
gate about  fifty-two  acres.  lying  near  the  city  of  (/ynthiana.  A  life  estate 
in  these  lands  King,  by  proper  deed,  conveyed  at  once  to  Jane  B.  Frazer.  as 
provided  by  thd  deed  from  W.  D.  Frazer  to  him.  The  only  consideration 
expressed  in  the  several  deeds  mentioned  was  |1,  the  payment  of  which  was 
acknowledged.  The  grantor  was  intolvtrut  at  tbe  time  of  making  the  con- 
veyances. 

On  January  16,  1902,  this  action  was  instituted  by  appelUes,  D.  B.  Yeech, 

A.  J.  Carroll  and  the  Frlsbie  Furniture  Co.,  in  tbe  court  below  against  tbe 
ajipellunt,  Jane  B.  Frazer,  T.  E.  King,  as  administrator,  with  the  will 
annexed  of  the  estate  of  W.  D.  Frazer.  deceased,  and  Jesse  W.  Frazer,  in- 
fant, the  only  child  and  heir  at  law  of  W.  D.  Frazer.  The  object  of  the 
action  was  to  obtain  a  settlement  of  the  estate  of  W.  D.  Frazier,  and  set 
aside  the  dt  eds  from  W.  D.  Frazer  to  T.  E.  King,  and   from   him  tio   Jane 

B.  Frazer,  whereby  the  latter  was  conveyed  the  life  estate  in  the  landa 
before  mentioned,  upon  the  ground  that  the  conveyances  were  voluntary, 
without  consideration  and  fraudulent  as  to  the  appellees, who  were  creditors 
of  W.  D.  Frazer,  and  that  he  was  insolvent  at  the  time.  For  these  reasons 
the  court  was  asked  to  subject  the  lands  to  the  satisfaction  of  appellee's 
debts.  It  appears  from  the  statements  of  the  petition  that  the  claims  of 
appellees,  Carroll  &  Yeech.  against  the  estate  of  W.  D.  Frazer  (that  of  the 
former  being  an  account  of  tlOO  for  legal  services  and  of  the  latter  a  note 
of  $137.  subject  to  a  credit  that  reduced  it  to  $111.10)  were  created  before 
and  existed  at  the  time  of  the  conveyances  from  W.  D.  Frazer  through  Kins 
to  his  wife,  but  that  the  claim  of  the  Frlsbie  Furniture  Co.  was  an  account 
for  the  burial  expenses  of  W.  D.  Frazer,  which  was  created  of  course  after 
his  death. 

The  appellant,  Jane  B.  Frazer,  filed  answer,  which  merely  traversed  tbe 
averments  of  the  petition  as  amended.    The  onse  was  referred  by  the  oourt 
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to  the  master  oomnilsEioDer.  The  order  of  reference  directed  him  to  report^ 
all  debts  against  the  estate  of  W.  D.  Frazer  that  were  created  before  the  con- 
Teyance  of  the  lands  by  W.  D.  Frazer  to  hiR  wife.  The  commissioner  re- 
ported not  only  the  debts  existing  at  the  time  of  the  conveyances  in  ques- 
tion, but  also  all  debts  of  the  decedent  created  after  that  time  that  wer^ 
filed  with  him.  Among  the  debts  reported  by  him  was  one  of  16,600,  due- 
npon  a  judgment  in  favor  of  Kate  Frazer,  widow  of  W.  D.  Frazer 's  father^ 
The  total  indebtedness  shown  by  the  com mlse loner's  reix)rt  was  $7,048.04. 

Upon  submission  of  the  case  a  decree  was  rendered  by  the  chancellor  de*- 
daring  the  deeds  from  W.  D.  Frazer  to  T.  £.  King,  and  that  from  the  latter* 
to  appellant,  Jane  B.  Frazer.  fraudulent  as  to  the  debts  of  W.  D.  Frazer 
antecedently  created,  and  directed  the  sale  of  the  fifty-two  acres  of  land  to* 
pay  same,  but  the  decree  made  no  appropriation  of  the  proceeds  of  sale,  that* 
and  other  questions  not  then  decided   by  the  court  being  expressly  reservedi 
for  future  adjudication.    Upon  the  second  sale  of  the  land  (the  first  havinfip 
been  set  aside  by  the  court)  it  brought  $4,826.    Out  of  this  sum  a  supple- 
mental decree  entered  by  the  court  directed  the  oommissioner  to  pay  certain 
fees  to  attorneys,  the  oommissioner  and  costs  amounting  to  $469.87,  and  the 
balance,  $4,469.80,  he  was  ordered  to  distribute  as  follows:   One  hundred 
and  sixty-eight  dollars  and  fifty-eight  cents  to  the  Frisbie  Furniture  Co.,  in 
satisfaction  uf  its  debt;  14,811.68  to  Kate  Frazer  as  a  credit  on  her  claim  of 
$6,600.     It  bejng   the  opinion   and  judgment  of  the  court  that  these  two* 
debts  were  in  law  preferred  claims  against  the  estate  of  W.  D.  Frazer,  de-- 
ceased.     In  view  of  this  disposition  of  the  proceeds  of  the  land  it  appears; 
that  nothing  was  received  by  the  appellees,  Carroll  &  Yeech,  upon  their* 
claims. 

It  is  contended  by  counsel  for  appellant  that  upon  the  pleadings  and  proof ' 
in  this  case  it  was  error  to  set  aside  the  deeds  by  which  she  derived  title  to 
a  life  estate  in  the  lands  in  controver»>y,  and  also  that  the  judgment  direct- 
ing the  sale  of  the  land  was  unauthorized  because  the  debts  uf  appellees^ 
and  especially  thoFe  to  the  pa:rment  of  which  the  proceeds  of  the  land  were- 
applled.  were  created  after  the  execution  of  the  several  deeds  in  question, 
and.that  in  the  absence  of  proof  of  actual  fraud  a  voluntary  conveyance  can. 
not   be  declared  void   as  to  the  subsequently  created  debts  of  the  grantor. 

The  proof  found  in  the  record  shows  that  the  debts  of  appellees,  Carroll  Sc 
Yeech,  were  created  before   the  convoyauces  in  question   were  made.    We^ 
think  the  same  is  true  of  the  demand  asserted  by  Kate  Frazer.     It  is  true- 
her  judgment  against  W.  D.  Frazer  was  not  rendered  until  after  the  date  of 
the  conveyances,  but  the  debt  itself  upon  which  she  obtained  the  judgment 
was  owing  by  W.  D.  Frazer  as  the  executor  of  his  father's  will  to  her  prior  - 
to  the  voluntary  conveyances,  and  at  the  date  thereof  was  a  valid,  subsistin^^ 
demand  against  him.    The  fact  that  it  was  later  merged  in  the  judgment  . 
did   not  make  it  any  less  a  valid  debt  at  the  time  of  the  conveyances  from 
W.  D.  Frazer  to  appellant. 

This  action  was  brought  under  section  1007,  Kentucky  Statutes,  which  i 
provides:  '*£very  gift,  conveyance,  assignment,  transfer  or  charge  made  by 
a  debtor  of  or  upon  any  of   his  estate,  without  valuable  consideration  there- 
for, shall   be  void  as   to  all  his  then  existing  liabilities,  but  shall  not,  oxlj 
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that  account  alone,  be  void  as  to  creditors  wbose  debts  or  demands  are 
thereafter  contracted,  nor  as  to  purchasers  with  notice  of  the  voluntary 
fliienation  or  charge;  and  though  It  be  adjudged  to  be  void  as  to  a  prior 
creditor,  it  8hal]  not,  therefore,  be  deemed  to  be  void  as  to  such  subsequent 
creditors  or  purohasers. " 

In  O'Knne  v.  Vinnedge  &  Co.,  21  Ky.  Law  Rep.,  1551.  it  is  said:  *'If  a 
T)arty  be  indebted  at  the  time  of  a  voluntary  conveyance  of  his  property, 
•such  conveyance  is  presumed  to  be  fraudulent  as  to  those  debts,  and  this 
presumption  as  tc  prior  debts  does  not  depend  upon  the  intentions  or  cir- 
cumstances of  the  party  conveying,  or  the  amount  conveyed.  The  law  will 
not  permit  an  inquiry  into  these  matters,  or  give  them  any  weight  or  in^ 
fluence.  As  to  subsequent  debts,  the  creditor  who  assails  a  voluntary  con- 
veyance must  show,  in  addition,  circumstances  justifying  the  presumption 
that  the  intent  of  the  conveyance  was  fraudulent  before  the  land  conveyed 
could  be  properly  subjected  to  the  payment  of  such  debts."  (Rose  v.  Camp- 
bell, &c.,  26  Ky.  Law  Rep.,  886.) 

Applying  the  rule  announced  in  the  authorities   supra   to  this  case  we 
find  no  evidence  in  the  record  conducing  to  show  a  fraudulent  intent  upon 
Ihe  part  of  W.  D.  Frazer  to  defeat  subsequent  debts  in  making  the  convey- 
■anoe  to  his  wife,  consequently  the  debts  against  his  estate  reported  by  the 
•commissioner  and  allowed  by  the  court,  including  the  claim  of  the  Frisble 
Furniture  Co.,  that  were  created  after  the  date  of  the  conveyances  in  ques- 
vtion,  were  not  entitled  to  share  In  the  proceeds  of  the  land,  but  the  convey- 
ances were  and  are  fraudulent  and  void  as  to  the  grantor's  antecedent  and 
then  existing  debts.     It  appears  that  the  judgment  in  favor  of  Kate  Frazer 
is  preferred  by  statute,  and  its  payment  will  consume  the  entire  proceeds  of 
the  land  after  the  payment  of  allowances  and  costs.     The  only  error  in  the 
judgment  of  distribution  was  the  order  to  pay  out  of  such   proceeds  the 
claim  of  the  Frisbie  Furniture  Co.  as  a  preferred  and  the  first  debt.    This 
■«rror  was  not,  however,  prejudicial  to  appellant,  as  the  entire  proceeds  of 
the  land  would  in  any  event  have  been  consumed  by  the  judgment  debt  of 
Kate  Frazer.     Only  Kate   Frazer,  or  the  appellees,  Carroll  &  Yeeoh,  were 
prejudiced  by  the  payment  of  the  debt  of  the  Frisbie  Furniture  Co.,  and  as 
Ahey  do  not  complain  of  the  error,  a  reversal  therefor  will  not  be  granted. 

IVherefore,  the  judgment  is  affirmed. 


NICKOLS  V.  COMMONWEALTH. 

(Filed  April  13,  1905— Not  to  be  reported. ) 

Liquors— Instructions— An  instruction  to  the  effect  that  a  sale  of  whisky 
on  a  boat  in  Barren  ■  river  at  any  point  where  the  river  is  the  bound- 
ary of  Barren  county  is  a  sale  in  that  county,  is  authorized  by 
.-section  20  of  the  Criminal  Code,  and  an  instruction  in  substance 
advising  the  jury  that  defendant  was  guilty  if  he  was  interested  in 
the  whisky  sold,  and  had  a  clerk  or  partner  at  the  boat  where  U 
was  sold,  making  sales  in  quantities  of  less  than  five  gallons,  and  that  such 
^sales  were  made  with  his  approval,  correctly  states  the  law. 

Duff  &;  Hutcheson  for  appellant. 
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If.  B.  Hays  and  Ghae.  H.  Morris  for  appellee. 
Appeal  from  Barren  Glronlt  Court. 
Opinion  of  the  court  by  Judge  Nnnn. 

The  appellant  was  Indicted  and  tried  for  the  ofiense  of  unlawfully  selling 
'CpirltuouE  liquors  In  violation  of  the  local  option  law  and  was  oonvicted 
and  fined  160,  from  which  judgment  he  has  appealed.  On  his  motion  for  a 
new  trial  he  stated  three  reasons  why  a  new  trial  should  he  granted :  First, 
because  the  verdict  was  not  sustained  by  sufficient  evidence  and  was  con- 
trary to  law;  second,  because  the  court  refused  to  grant  him  a  peremptory 
Instruction ;  third,  because  the  court  erroneously  gave  to  the  jury  instruc- 
tions Nos.  2  and  4,  to  which  he  excepted  at  the  time. 

The  evidence  shows  that  the  prosecuting  witness  received  the  whisky  and 
4)aid  for  it  through  a  small  hole  in  a  boat  in  Barren  river,  which  was 
located  near  the  house  of  appellant,  with  a  slick  path  leading  from  the  house 
to  the  boat.  While  the  piosecuting  witness  did  not  see  the  party  who 
-actually  delivered  the  whisky  to  him,  yet  from  all  the  facts  and  circum- 
stances proven  in  the  case  the  jury  was  authorized  to  conclude  that  the 
appellant  either  delivered  the  liquor  to  him  in  person  or  was  Interested  in 
the  sale,  and  that  it  was  made  with  his  knowledge,  approval  or  consent,  and 
we  can  not  say  that  there  was  not  any  evidence  to  support  the  finding  of 
the  jury. 

Instruction  No.  2,  complained  of  by  appellant,  is  as  follows:  *'A  sale  of 
whisky  on  a  boat  on  Barren  river  at  any  point  where  the  river  is  a  boundary 
of  Barren  county  is  a  sale  in  said  county."  This  instruction  was  author- 
ized under  section  20  of  the  Criminal  Code,  which  reads  as  follows:  ''If  a 
river  be  the  boundary  between  two  counties,  the  criminal  jurisdiction  of 
'each  county  shall  embrace  the  offenses  committed  on  the  river,  or  any  island 
thereof." 

Instruction  No.  4  is  as  follows:  "If  you  believe  from  the  evidence  to  the 
•exclusion  of  a  reasonable  doubt  that  in  Barren  county,  within  twelve 
months  before  the  finding  of  the  indictment  herein,  any  agent,  clerk,  em- 
ploye or  partner  of  defendant  sold  to  £.  A.  Berry  whisky  In  a  quantity 
less  than  five  gallons  at  one  time,  and  that  defendant  was  owner  in  vihole 
or  in  part  of  said  whisky,  or  was  interested  in  the  sale  thereof,  and  that 
«aid  sale  was  made  in  the  regular  course  of  business,  or  was  made  with  the 
knowledge  and  approval  of  defendant,  then  such  sale  was  in  law  a  sale  by 
'defendant  to  said  Berry." 

By  this  instruction  the  court  in  substance  told  the  jury  that  if  defendant 
^as  interested  In  this  whisky,  and  had  a  clerk  or  a  partner  at  the  boat  mak- 
ing sales  in  quantities  less  than  five  gallons,  and  that  it  was  done  in  the 
vsual  course  of  business  and  with  the  knowledge  and  approval  of  the  appel- 
lant, then  he  was  guilty.    This  the  jury  evidently  believed. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


€92  COMMONWEALTH  V.  L.  ft  K.  B.  B.  GO. 

F.  WEIKKL  CHAIR  CO.  v.  NAPPER. 

(Filed  April  IS,  1906— Not  to  be  reported.) 

Afflrmisg  oaee  upon  the  eTidence— The  faote  Id  this  case  ezamlDed  anA 
held  iDsufflcieDt  to  disturb  the  findiug  of  the  chauoellor. 

Chas.  Carroll  for  appellant. 

J.  T.  Combs  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Nunn. 

The  question  at  issue  in  this  case  is  one  of  fact,  and  is  whether  appellant- 
purchased  of  appellee  the  timber  on  a  boundary  of  land  in  Bullitt  county 
or  in  Nelson  oounty.  The  appellant  claims  that  the  timber  was  on  seventy^ 
acres  of  land  located  in  Bullitt  county.  Appellee  that  it  purchased  the  tim- 
ber on  a  like  number  of  acres  in  Nelson  county. 

It  appears  that  appellee  gave  to  appellant  an  option  on  the  timber  on  both 
tracts  of  land,  but  it  appears  from  the  preponderance  of  the  evidence  that* 
on  the  IMth  of  February,  1908,  the  appellee,  with  the  consent  of  the  appel- 
ant, withdrew  the  option  on  the  Bullitt  county  land  and  appellant  at  that 
time  agreed  to  accept  the  timber  on  the  land  in  Nelson  county.  On  the^ 
next  day,  the  96th  of  February,  1008,  they  met  at  Boston,  and  appellee  exe- 
cuted a  conveyance,  as  appellee  understood  it,  for  the  timber  in  Nelson 
county.  The  description,  as  given  in  the  conveyance,  does  not  describe  the- 
land  on  which  the  timber  is  situated  in  either  oounty.  A  part  of  the  de- 
scription fits  the  land  in  Nelson  oounty  alone  and  a  part  of  it  suits  that  in> 
Bullitt.  The  deed,  as  originally  prepared,  referred  to  land  as  in  Nelson, 
county.  The  word  ^'Nelson*'  was  erased  and  the  word  ''Bullitt'  was  writ- 
ten above  it.  Appellee  claims  that  this  was  not  the  condition  of  the  deed 
when  he  signed  It,  while  appellant  claims  that  it  was.  Appellee  and  two 
other  witnesses  stated  that  at  the  time  of  the  execution  of  the  deed  it  was- 
then  stated  that  the  timber  appellee  conveyed  was  on  land  in  Nelson  county. 
Appellee  controverts  this. 

There  were  many  facts  and  circumstances  proven  to  corroborate  the  con- 
tention  of  each,  but  it  would  be  of  no  benefit  to  any  one  to  recite  them. 
We  are  of  opinion  upon  the  consideration  of  the  whole  case  that  the  evidence- 
slightly  preponderates  in  favor  of  the  claim  of  the  appellee.    At  least  we 
are  unwilling  to  disturb  the  finding  of  the  chancellor. 

Judgment  affirmed. 


COMMONWEALTH  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  April  18,  1905— Not  to  be  reported. ) 

Afllnned  upon  the  authority  of  the  case  of  Commonwealth  v.  L.  &  N.  R^ 
B.  Co.,  26  Ky.  Law  Rep.,  498. 

Ed.  Daum,  N.  B.  Hays  and  C.  H.  Morris  for  appellant. 

Benjamin  D.  Warfield  and  W.  H.  Wadsworth  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 
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13plDlon  of  the  court  by  Jodge  Kudd. 

This  appeal  Is  from  an  order  of  the  Fleming  Circuit  Court  sustalDlDg  a 
"demurrer  to  an  Indictment  against  the  appellee,  charging  it  with  having 
fiuflered  and  committed  a  nuisance  by  the  Improper  erection  and  main- 
tenance of  a  bridge  and  approaches  thereto  on  a  public  highway,  either  under 
•or  over  the  right  of  way  of  the  railroad  in  Elizaville,  Ey. 

The  indictment  in  this  case  is  similar  to  the  one  against  appellee  passed 
"Upon  by  this  court  in  26  Ey.  Law  Bep.,  493,  the  only  difference  being  in 
^this  case  the  time  when  the  offense  was  committed  is  stated.  It  also  appears 
that  this  indictment  was  found  before  the  opinion  referred  to  was  rendered. 

For  the  reasons  given  in  that  opinion  the  judgment  of  the  lower  court 
4iustaining  the  demurrer  to  the  indictment  is  sustained. 


COMMONWEALTH  v.  LOUISVILLE  &  NASHVILLE  B.  B.  CO. 

(Filed  April  18,  1906— Not  to  be  reported.) 

AflQrmed  for  the  reasons  stated  in  case  of  above  style  decided  of  this  date. 

N.  B.  Hays,  C.  H.  Morris  and  Ed.  Daum  for  appellant. 

Benjamin  D.  Warfleld  and  W.  H.  Wadsworth  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  presents  the  identical  question  as  in  the  case  of  the  same  style 
this  day  decided  by  this  court  and  the  opinion  in  that  case  is  he  referred  to, 
-andffor  the  reasons  therein  stated  the  judgment  of  the  lower  court  is 
•aflSrmed. 


CITIZENS  SAVINGS  BANK  v.  LANDBUM,  &o. 

(Filed  April  18,  1906— Not  to  be  reported.) 

Stocks— Insurance  —  Judgment  —  The  controversy  in  this  action  being 
^tween  M.  B.  Landrum  and  the  administratrix  of  J.  H.  Boswell,  and  the 
proof  showing  that  the  stocks  sought  to  be  reached  belonged  to  Mrs.  Bos- 
well; that  she  collected  her  husband's  insurance  and  paid  bis  debts,  in  this 
"Way  redeeming  the  stocks,  and  there  was  no  effort  to  recover  any  judgment 
•against  her,  nor  was  the  insurance  company  made  a  party,  and  there  is  no 
•allegation  that  the  company  paid  her  the  insurance  after  having  received 
notice  from  any  creditor  of  J.  H.  Boswell  as  required  by  section  666,  Ken- 
tucky Statutes,  nor  is  there  any  allegation  that  the  premiums  paid  by  Bos- 
-well wero  paid  in  fraud  of  the  rights  of  creditors,  the  judgment  in  favor  of 
^rs.  Boswell  will  not  be  disturbed. 

Lee  &  Hester,  D.  G.  Parks  and  Thos.  E.  Moss  for  appellant. 

W.  J.  Webb  and  L.  B.  Smith  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

-In  the  month  of  November,  l€Od,  the  appellant  recovered  a  judgment  in 
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the  Graves  Circuit  Court  against  W.  L.  Landrum  and  James  H.  BoRwell 
jointly  for  the  sum  of  t2,000,  with  interest  and  costs.    In  the  month  of  De« 
cember  thereafter  an   execution  was   issued  in  appellant's  behalf  on  thia 
Judgment,  which  was  placed   in   the  hands  of  the  sheriff  for  execution  and 
was  by  him  returned  endorsed  '*no  property  found."    On  tho  23d  of  April, 
1903,  this  action  was  instituted   by  the  appellant  against  W.  L.  Landrum, 
M.  B.  Landrum,  his  wife,  J.    L.    Stunston   and  James  H.   Boswell.    The> 
aotion  was  in  the  nature  of  a  bill  of  discovery,  and  the  petition  alleged  that 
W.  L.  Landrum,  in  connection  with  his  wife,  with   the  fraudulent  purpose 
and  intent  to  defeat  his  creditors  in  the  collection  of  their  debts,  conveyed 
valuable  real  estate  to  the  defendant,  J.  L.  Stunston,  which  was  afterward 
by  him   conveyed  to  appellee,  M.  B.  Landrum,  the  wife  of  W.  L.  Landrum;. 
that  all  these  parties  had  knowledge  of   the  fraudulent  purpose  of  W.  L. 
Landrum,  and  participated  therein.    Appellant  asked  the  court  to  declnre- 
these  conveyances  void  and  adjudge  the  property  to  be  sold  and  out  of  the- 
prooeeds  pay  a  couple  of  mortgage  debts  against  it,  and  the  balance  to  be- 
applied  to  the  payment  of  appellant's  debt  and  costs. 

In  appellant's  petition  the  following  allegations  were  made  against  the- 
defendant,  James  H.  Boswell:  "Plaintiff  further  says  that  the  defendant^ 
James  H.  Boswell,  owns  stock  in  the  Exchange  Bank,  Merit  Manufacturing- 
Co.,  a  Texas  oil  company,  and  other  corporations,  and  other  personal  prop- 
erty of  greater  value  than  the  amount  of  plaintiff's  debt,  which  can  not  b» 
reached  by  an  execution." 

Landrum  and  wife  and  Stunston  all  answered,  controverting  the  allega- 
tions of  the  petition.    Boswell  died  without  having  answered  the  petition. 
His  wife  administered  upon  his  estate,  and  she  as  such  administratrix  filed* 
an  answer,  controverting  the  petition  in  so  far  as  it  related  to  her  deceased 
husband.    The  evidence  was  taken,  the  court  tried  the  case  and  dismissed 
the  petition,  and  appellant  has  appealed.     Since  the  appeal  was  filed  in  thl& 
court  the  following  agreement  was  entered  into  by  the  appellant  and  appel- 
lee, M.  B.    Landrum:  *'The  judgments  in   favor  of  the  Citizens  Savinga 
Bank  against  W.  L.  Landrum  and  J.  H.  Boswell,  sought  to  be  collected  b7 
this  appealed   suit,  having  been   sold   and  assigned  to  appellee,  M.  B.  Lan- 
drum, by  agreement  this  appeal  is  dismissed  as  to  appellee,  M.  B.  Landrum, 
and  the  branch  of  the  appealed  suit  against  W.  L.  Landrum  and  J.  M.  Boa- 
well  is  hereby  transferred  to  her,  and  this  appealed  suit  as  against  them  la 
to  proceed  for  her  use,  but  without  liability  on  the  Citizens  Savings  Bank, 
for  future  costs.    The  Court  of  Appeals  of  Kentucky  is  hereby  requested  and 
authorized  to  file  this  agreement  and  make  such  orders  in  this  case  as  neces- 
sary to  carry  into  effect  the  provisions  contained  therein."    This  agreement- 
Was  dated  and  signed  by  the  parties,  and  this  court  made  an  order  in  con- 
formity with  this  agreement. 

The  matter  in  issue  as  it  now  stands  is  M.  B.  Landrum  against  the  ad- 
ministratrix of  J.  H.  Boswell.  The  proof  in  the  case  with  reference  to  the- 
issue  with  Boswell  shows  that  the  stocks  in  the  bank,  the  manufacturing 
company  and  the  oil  company  belonged  to  Mrs.  Boswell,  his  wife;  that  he- 
told  her  real  estate  and  purchased  these  stocks  and  erected  her  a  dwelling 
With  the  balance  of  the  proceeds.  It  appears  also  that  her  husband  bor- 
rowed money  of  the  banks  in  the  city  of  May  field,  and  she  suffered  and  per^ 
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mitted  her  banband  to  deposit  these  Individaal  stocks  of  hers  as  collateral  to* 
secure  the  loans  made  to  him ;  that  she  collected  these  two  insurance  pol* 
icies,  which  were  made  payable  to  her,  am^iunting  to  $7,600,  with  which  he' 
paid  the  debts  due  by  her  husband  to  the  banks,  and  in  this  way  redeemed 
her  stocks;  that  it  took  in  addition  to  these  sums  $1,000  of  her  individual 
means.    This  is  admitted  by  the  appellant  in  its  brief,  but  it  contends  that* 
her  husband  paid  the  premiums  on  these  policies  and  that  his  creditors  are* 
entitled  to  recover  from  her  or  to  receive  from  the  insurance  companies  the- 
amount  of  the  premiums  which  he  had  paid.     It  will  be  noted  that  she  was 
not  made  a  party  to  the  action  individually.    There  was  no  effort  to  recover- 
any  Judgment  against  her,  neither  was  the  insurance  company   made  a 
party.     It  appears  that  the  insurance  company  paid  to  her  the  policies,  but 
there  is  no  allegation  or  proof  that  it  paid  her  the  amount  of  these  policies 
after  having  received  written  notice  by  any  creditor  of  J.  H.  Boswell  as  re- 
quired by  section  055  of  the  Kentucky  vStatutes,  nor  is  there  any  allegation 
in  appellant's  petition   that  the  premiums  paid  by  J.  H.  Boswell  on  these- 
policies  were  paid  in  fraud  of  the  rights  of  the  creditors  or  with  any  intent 
to  injure  or  offect  their  rights  in  any  respect,  nor  was  there  any  proof  in- 
troduced on  the  trial  to  that  effect.     There  is  not  any  pretense  that  she  has- 
any  funds  in  her  hands  belonging  to  the  estate  of  J.  H.  Boswell,  as  admin- 
istratrix, or  otherwise,  with  which   to  pay  the  debts  of  her  deceased   hus- 
band. 

For  these  reasons  the  judgment  of  the  lower  court  with  reference  to  the> 
appellee,  Boswell,  is  af9rmed. 


COMMONWEALTH  v.  WILLIAMS. 
(Filed  April  14,  1905.) 

1.  Ordinances — Validity— Adoption  —Publication  — Appi*oval   by   mayor — 
Under  Kentucky  Statutes,  section  3688,  part  of  charter  of  cities  of  the  fourtl»- 
clas.«,  which   provides  that  "an   ordinance  sliall   be  signed   by  the  mayor^ 
attested  by  the  clerk,  and  published  nt  least  once  in  a  newspaper  in  said 
city,  *    •    ♦  and   shall  be   in  force  from  and  after  th«  publication  thereof,"' 
it  appearing  that  the  mayor  of  cities  of  the  fourth  class  has  no  veto  power, 
the  council  is  the  legislative  body  of  the  city,  and  an  ordinance  of  such  city- 
Is  valid  when  passed  by  a  vote  of  at  least  three  members  of  the  council  ancl* 
published,  although  it  may  not  have  been  signed  or  approved  by  the  mayor. 

2.  Making  up  record   of  council— Tardinetis  of  clerk— An  ordinance  of  a 
city  of  the  fourth  class  takes  effect  upon  its  pusdage  by  the  votes  of  at  least . 
three  members  of  the  council  and  its  publioatiun,  and  it  Is  not  material  at^ 
what  date  it  was  made  up  and  regularly  approved  by  the  council.    The  will 
of  the  council  can  not  be  defeated  by  the  tardiness  of  the  clerk  in  making^, 
out  the  record  on  the  books  of  the  city  council. 

8    Physicians— Prescriptions  for  liquors— Only  as  a  medicine— Penalty — 
Good  faith— An  ordinance  of  a  city  of  the  fourth  class  making  It  unlawful' 
for  any  physician  to  make  or  give  a  prescription  for  any  spirituous,  vinoiis>- 
or  malt  liquors  in  said  city  to  enable   him   to  purchase  same,  unless  such 
person  is  sick,  or  such  liquor  is  required  as  a  medicine,  and  fixing  a  fine  of 
from  $26  to  $100  for  its  violation,  is  not  void  because  It  undertakes  to  punisb 
he  physician  for  giving  a  prescription  where  he  makes  an  honest  mistake- 
AS  to  tne  whisky  being  required  as  a  medicine.    The  rule  is  that  a  statute-- 
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^111  not  make  an  act  crimisal  uoless  the  offender's  intent  concurred  with 
bis  act,  and  whether  he  noted  in  good  faith  or  not  is  a  question  for  the  jury. 
4.  Jurisdiction— The  criminal  jurisdiction  of  the  Court  of  Appeals  is  gov- 
erned by  the  Criminal  Code  of  Practice.  An  appeal  may  be  taken  by  the 
Commonwealth  if  a  fine  exceeding  150  might  have  been  inflicted. 

B.  C.  Cherry  for  appellant. 

«C.  T.  Atkinson  and  J.  D.  Wickliffe  for  appellee. 

.Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  city  of  Bardstown  adopted  an  ordinance  making  it  unlawful  for  any 
druggist  to  sell  spirituous,  vinous  or  malt  liquors  on  Sunday,  or  an  election 
^ay,  or  between  the  hours  of  10  o'clock  p.  m.  and  5  o'clock  a.  m.  of  any  other 
•day  except  upon  the  written  prescription  of  a  regular  practicing  physician. 
"The  second  paragraph  of  the  ordinance  is  in  these  words:  ''That  it  shall  be 
-unlawful  for  any  physician  to  make  or  give  to  any  person  a  prescription  for 
4iny  spirituous,  vinous  or  malt  liquors,  or  enable  him  to  purchase  same, 
-unless  such  person  to  whom  such  prescription  is  given  is  sick,  or  such  liquor 
is  absolutely  required  as  a  medicine.    Such  prescriptions  can  only  be  given 
by  a  regular  practicing  physician,  legally  authorized  to  practice  medicine, 
And  must  state  the  date  thereof,  the  quantity  prescribed  and  the  name  of 
the  person   to  whom  prescribed.    Any  physician  who  makes  or  signs  any 
prescriptions  for  said  liquors  to  enable  same  to  be  purchased,  unless  such 
person  to  whom  it  is  given  is  sick,  or  such  liquor  is  absolutely  required  as 
■a  medicine,  shall,  upon  conviction,  be  fined  in  any  sum  not  less  than  iS6 
nor  more  than  $100  for  each  offense :  Provided,  The  provisions  of  this  or- 
dinance shall  not  apply  to  the  procurement  and  use  of  such  liquors  for 
caoramental  purposes.'' 

The  ordinance  was  introduced  in  the  oouncil  on  the  88d  of  August,  1904, 
jind  was  passed  on  September  18,  1904.  It  was  published  in  Nelson  County  ' 
Jlecord  on  September  21.  On  October  8  a  warrant  was  issued  against  ap- 
pellee, T.  D.  Williams,  charging  him  with  having  given  a  prescription  on 
^September  36  to  Frank  Cox  for  spirituous  liquors  when  he  was  not  sick, 
4ind  when  the  whisky  was  not  required  as  a  medicine.  There  was  a  trial 
before  the  police  judge;  the  defendant  was  found  guilty  and  his  fine  fixed 
4it  925.  He  appealed  to  the  circiiit  court.  In  the  circuit  court  he  entered  a 
motion  to  quash  the  warrant  and  dismiss  the  prosecution  because  there  was 
no  ordinance  in  force  at  the  time  the  offense  was  alleged  to  have  been  com- 
mitted. The  court  having  heard  the  evidence  on  the  motion,  sustained  it, 
And  the  plaintiff  appeals. 

The  evidence  heard  ty  the  court  showed  that  John  W.  Slsco,  mayor  of  the 
<ity,  did  not  sign  the  ordinance  until  October  6,  and  that  it  was  not  attested 
by  the  clerk  until  that  day;  that  the  ordinance  was  adopted  by  the  oouncil 
iby  a  unanimous  vote  at  its  regular  monthly  meeting  on  September  18.  and 
-was  duly  recorded  in  the  council's  record  book,  signed  by  the  mayor  and 
Attested  by  the  clerk.  But  this  record  on  the  book  was  made  up  and  signed 
■after  September  2d,  the  clerk  not  having  written  up  his  minutes  sooner,  be 
having  a  large  number  of  ordinances  to  record,  was  making  out  his  record 
AS  his  custom  was,  and  had  not  completed  it  at  that  time. 
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The  act  for  the  governineiit  of  cities  of  the  fifth  clase,  iDcludiDg  Bards- 
town,  contains  these  provisions:  ''The  mayor  shall  preside  at  all  ineetlnfls 
of  the  council,  and  may  vote  in  case  of  a  tie  vote  of  the  coancil,  and  in 
'Oase  of  the  absence  of  the  clerk  the  mayor  or  mayor  pro  tern  shall  appoint 
one  of  the  members  of  the  board  clerk  pro  tem.  (Section  8684,  Kentucky 
Statutes. ) 

"The  city  council  phall  judi^eof  the  qualifications  and  election  of  its  mem- 
bers. They  shall  establish  rules  for  the  conduct  of  their  proceedings,  and 
punish  any  member  or  other  person  for  disorderly  behavior  at  any  meeting. 
They  shall  cause  the  cleik  to  keep  a  correct  journal  of  all  their  proceedings, 
and  at  the  desire  of  any  member  shall  cause  the  yeas  and  nays  to  be  taken 
on  any  question  and  entered  on  the  journal.  (Kentucky  Statutes,  section 
•8685.) 

"And  no  ordinance,  resolution  or  order  shall  have  any  validity  or  eflect 
Tinlefis  passed  by  the  votes  of  at  least  three  members  of  the  city  council. 
<Kentucky  Statutes,  section  8486. ) 

"Every  ordinance  shall  be  signed  by  the  mayor,  attested  by  the  clerk  and 
published  at  least  once  in  a  newspaper  published  in  such  city,  or  written  or 
printed,  and  posted  in  at  least  three  public  places  therein,  and  shall  be  in 
force  from  and  after  the  publication  thereof.''  (Kentucky  Statutes,  section 
^688.) 

The  ordinance  was  published  in  the  county  paper  as  though  attested  by 
the  clerk  and  signed  by  the  mayor,  but  it  had  not  been  in  fact  signed  by 
the  mayor.  It  is  insisted  for  appellee  that  although  the  ordinance  had  been 
•adopted  by  the  council  and  published  in  the  county  paper,  still  as  it  had  not 
been  signed  by  the  mayor,  when  the  offense  charged  was  committed,  the 
ordinance  was  not  then  in  force.  The  rule  on  this  subject  is  thus  stated  in 
m  Am.  &  Eng.  Ency.  of  Law,  page  9^:  "There  is  a  broad  distinction  be- 
tween a  requirement  of  the  mayor's  approval  in  order  to  give  effect  to  or- 
clinanoes  and  a  mere  requirement  that  he  shall  sign  all  ordinances,  for 
while  his  signature  may  be,  and  usually  is,  the  means  adopted  to  designate 
his  approval  when  his  approval  is  required,  if  his  signature  alone  is  re- 
quired the  element  of  approval  is  absent.  The  true  rule  undoubtedly  is  that 
where  the  mayor  or  presiding  officer  of  the  city  council  is  required  simply 
to  sign  ordinances,  and  it  is  apparent  that  his  act  is  ministerial  in  its  na- 
ture and  required  merely  to  furnish  evidence  of  the  authenticity  of  the 
onactment,  and  the  idea  of  approval  is  noft  involved,  the  requirement  is 
<lirectory  only,  and  an  omission  to  comply  therewith  will  not  render  an  or- 
<linanoe  Invalid.  But  where  a  requirement  that  the  mayor  shall  sign  or- 
•dinances  is  couched  in  such  language  as  appears  in  such  a  connection  as  to 
make  it  apparent  that  such  signature  is  required  as  evidence  of  his  approval, 
the  requirement  is  mandatory."  (1  Smith  on  Municipal  Corporations,  sec- 
tion 609. ) 

It  will  be  observed  from  the  provisions  of  the  statute  above  quoted  that 
the  veto  jMwer  is  not  conferred  upon  the  mayor.  His  only  power  is  to  pre- 
side at  the  meetings  of  the  council  and  to  vote  in  case  of  a  tie.  The  council 
is  the  legislative  body  of  the  city.  Ordinances  have  validity  or  effect  when 
passed  by  the  vote  of  at  least  three  membeis  of  the  council  and  published. 
To  hold  that  the  failure  of  the  mayor  to  sign  an  ordinance  destroys  Its 
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validity  would  be  in  effect  to  confer  on  bim  the  veto  power  withheld  from 
him  by  the  etatute,  for  he  could,  in  any  case  by  withholding  his  signature^ 
accomplish  the  same  result  as  by  a  veto  of  the  ordinance.  This  is  not  th» 
meaning  or  purpose  of  the  statute.  Its  purpose  is  simply  to  provide  an  evi- 
dence of  the  authenticity  of  the  ordinance  by  the  signature  of  the  mayor» 
and  is  as  to  this  directory  only. 

It  is  also  insisted  that  there  being  no  record  of  the  passage  of  the  ordinance 
approved  on  the  books  of  the  city  council  at  the  time  the  offense  was  com- 
mitted the  defendant  can  not  be  convicted.  The  ordinance  takes  effect  upon 
its  passage  by  the  votes  of  at  least  three  members  of  the  council  and  its 
publication.  When  the  validity  of  an  ordinance  is  questioned  the  only 
proper  evidence  of  the  action  of  the  council  is  the  journal  of  their  proceed- 
ingg,  which  they  cause  the  clerk  to  keep.  When  this  journal  is  produced  at 
the  trial,  and  is  regular  on  its  face,  it  is  not  material  at  what  date  it  was 
made  up  and  regularly  approved  by  the  council,  there  being  nothing  in  the 
statute  so  requiring.  If  the  rule  were  otberwiEe  the  tardiness  of  the  clerk 
in  making  out  the  record  might  defeat  the  will  of  the  council  altogether. 
There  are  many  cases  in  which  it  is  important  for  the  protection  of  the  in- 
tereKts  of  the  city  or  the  public  health  or  safety  that  ordinances  should  take 
effect  immediately  upon  their  adoption  and  publication.  To  hold  that  they 
can  not  so  take  effect  if  the  clerk  bad  been  remiss  in  making  out  the  record 
would  be  to  add  to  the  terms  of  the  statute.  This  quei^tion  was  fully  consid- 
ered in  McNulty  v.  Toopf,  25  Ky.  Law  Rep.,  430;  Reed  v.  Louisville,  23  Ky. 
Law  Rep.,  1636;  Locke  v.  Commonwealth,  15  Ky.  Law  Rep.,  848;  Dillon  on 
Municipal  Corporations,  section  293.) 

It  is  further  insisted  that  the  ordinance  is  void  beoaup.e  it  undertakes  ta 
punish  the  physician  for  giving  a  prescription  where  he  makes  an  honest 
mistake  as  to  the  whisky  being  required  as  a  medicine.  The  rule  is  that  a 
statute  will  not  make  an  act  criminal  unless  the  offender's  intent  concurred 
with  his  act.  A  case  of  honest  mistake  will  be  excepted  out  of  the  general 
statutory  prohibition.  (Bishop  on  Statutory  Crimes,  section  132;  C.  &  O. 
R.  R.  Co.  V.  Commonwealth,  27  Ky.  Law  Rep.,  176;  Thucker  v.  Com- 
monwealth, ante,  6*20. )  If  the  defendant  gave  the  prescriptinn  com- 
plained of  in  good  faith  as  a  physician,  believing  the  whiisky  to  be  absolutely 
necessary  as  a  medicine,  he  is  not  guilty;  but  if  he  did  not  act  in  good  faith 
or  upon  reasonable  grounds  he  is  guilty.  Whether  he  acted  in  good  faith  or 
not.  or  made  an  honest  mistake  of  fact,  is  a  question  for  the  jury  under  the 
evidence,  and  for  the  determination  of  this  question  any  evidence  is  compe- 
tent which  is  admissible  in  other  cases  where  intent  is  material. 

The  criminal  jurisdiction  of  this  court  is  governed  by  the  Criminal  Code 
of  Practice.  An  appeal  may  be  taken  by  the  Commonwealth  if  a  fine  ex- 
ceeding $50  might  have  bepn  inflicted.     (Criminal  Code,  section  847. ) 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 
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PORTER  V.  PORTER'S  EX'OR.  &c. 
(Filed  April  14,  1906. ) 

1.  Wlllfl— Construction— Afterborn  children— Pretermitted— Testator  died 
in  1899,  leaving  a  wife  and  seven  infant  ohildren.  His  will  wae  written 
January  84,  1887,  and  at  that  time  he  had  hut  three  children,  one  by  a 
former  marriage  and  two  by  bis  last  wife,  all  boys.  At  his  death  he  owned 
his  home  plaoe  of  297  acres,  and  a  tract  of  40  acres,  known  as  the  *'HaU 
Plaoe. "  His  personal  estate  was  not  safflclent  to  pay  his  debts.  He  devised 
the  997  acres  to  his  wife  until  her  two  sons  became  of  age,  when  it  was  to  ga 
to  them.  By  another  clause  one- third  of  his  personal  estate  was  to  be  held 
in  trust  for  his  wife  and  at  her  death  such  as  remained  was  to  go  to  her- 
two  sons  and  such  other  children,  if  any,  he  might  have  by  her.  and  all  of 
his  personal  estate  not  given  to  his  wife  to  go  to  her  two  Rons  and  such  other 
ohildren,  if  any,  which  he  might  have  by  her.  In  another  clause  he  gave 
to  his  son  M.,  who  was  a  child  by  his  flrat  wife,  the  40  acres,  known  as  the 
**Hall  Place,"  and  if  said  son  died  before  he  was  twenty  one  years  of  age 
it  should  go  to  testator's  other  children.  After  the  will  was  probated  the 
widow  renounced  its  provisions  as  to  her,  and  dower  was  assigned  her  in 
the  land,  and  the  executor  brought  this  guit  for  a  construction  of  the  wilU 
making  the  widow  and  all  the  seven  children  parties.  The  chancellor  ren- 
dered a  judgment  holding  that  the  four  children  born  to  decedent  after  tbe> 
date  of  the  will  were  "pretermitted,"  and  entitled  under  Kentucky  Statutes,, 
section  4848,  to  participate  in  their  father's  estate,  as  if  he  had  died  intes- 
tate. From  this  judgment  M.,  the  son  by  testator's  first  marriage,  has  ap- 
pealed. Held— That  the  will  clearly  indicates  that  testator's  afterborn 
ohildren  were  in  his  mind  when  his  will  was  made,  and  he  made  such  pro- 
vision for  them  as  he  then  thought  proper,  and  under  the  language  of  Ken- 
tucky Statutes,  section  4848,  only  "such  afterborn  children  as  are  not  pro- 
Tided  for  by  any  settlement,  and  neither  provided  for  nor  expressly  exclude^ 
by  the  will,  are  pretermitted." 

2.  Same— The  word  "pretermitted"  means  "to  pass  by."  "to  omit,"  "to 
disregard."  The  statute  (section  4848)  was  enacted  not  to  control  the  right 
of  the  testator  to  dispose  of  his  estate  according  to  a  plan  of  his  own,  but  ta 
guard  agalnt>t  carelessness  and  oversight  in  those  who,  having  written 
their  wills,  afterwards  have  children  born  unto  them  and  fail  to  make  pro- 
vision for  them.  But  if  there  be  in  the  language  of  the  testament  a  clear 
Indication  that  there  has  been  no  oversight  or  omission,  and  that  the  testa- 
tor has  chosen  to  distribute  his  estate  unequally  among  his  children,  or 
even  to  exclude  some  of  them  entirely,  it  is  not  the  policy  of  the  law  to  in- 
terfere with  his  right  to  do  so. 

Wm.  J.  Cox  for  appellant. 

Pratt  &  Waddill  for  appellees. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

T.  B.  Porter  died  testate  at  his  residence  in  Hopkins  county,  Kentucky, 
on  the  18th  day  of  June,  1899,  leaving  a  wife,  Elizabeth  Porter,  and  seven 
infant  ohildren  surviving  him.  His  will  was  written  on  the  24th  day  of 
January,  1887.  and  at  that  time  he  had  only  three  children,  Murris  Porter, 
the  appellant,  Bradford  Lawrence  and  Willie  Morgan  Porter.  After  his 
death  the  will  was  admitted  to  probate.  His  estate  consisted  of  his  home> 
place,  containing  397  acres,  and  a  tract  called  the  Hall  Place,  containing  4a 
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acres.    His  personal  estate  at  the  time  of  his  death  seems  not  to  have  been 

sufficient  to  pay  his  debts  and  the  costs  of  settlement.    By  the  second  clause 

of  the  will  the  home  place  of  297  acres  of  land  was  devised  to  the  wife  of  the 

testator,  Elizabeth   Porter,   until   her  two  sons,   Bradford  Lawrence  and 

Willie  Morgan,  arrived  at  the  age  of  twenty -one  years,  or  daring  her  widow- 

liood.    If  the  widow  married  before  her  two  children  arrived  at  twenty  one 

~year8,  the  land  was  to  go  to  them  at  once.    When  the  youngest  arrived  at 

the  age  of   twenty-one  years  they  were  to  receive  it  at  that  date.    The  third 

«nd  fourth  clauses  of  the  will  are  as  follows: 

''8d.  I  also  give  and  bequeath  to  my  said  wife,  Elizabeth  Porter,  one- 
%hird  of  my  personal  estate  that  may  remain* for tlistribution  after  the  pay- 
ment of  my  debts  and  the  costs  of  administration.  Said  estate  to  be  held 
in  trust  for  her  use  by  my  executor,  and  the  interest  and  profits  thereof  to 
be  paid  to  her  annually.  At  the  death  of  my  wife  the  personal  estate  de- 
vised to  her  which  may  remain  shall  go  to  my  sons,  Bradford  Lawrence  and 
Willie  Morgan  Porter,  and  such  children,  if  any,  as  1  may  have  by  her, 
giving  to  each  child  an  equal  share. 

"4th.  All  of  my  personal  estate  not  bequeathed  to  my  wife  shall  go  to  my 
«ons.  Bradford  Lawrence  and  Willie  Morgan  Porter,  and  such  other  children, 
if  any,  as  I  may  have  by  said  wife,  giving  to  each  an  equal  share.*' 

In  the  fifth  clause  of  his  will  the  testator  gave  to  his  son,  Murris  Porter, 
who  was  a  child  by  a  former  wife,  his  tract  of  40  acres,  known  as  the  "Hall 
Plaoe,"  with  the  condition   that  if  he  died  before  he  reached  the  age  of 
twenty-one  years   it  should  go  to  the  other  children  of  the  testator,  giving 
to  each  an  equal  share.    H.  F.  Porter,  a  brother  of  the  testator,  was  nom- 
inated  in   the  will  as  its  executor.    Within  the  time  allowed  by    law  the 
widow,  Elizabeth  Porter,  renounced  the  provision  of  the  will  in  her  favor, 
-and  elected  to  take  under  the  statute.    Her  dower  was  thereupon  set  aside 
to  her  in  accordance  with  its  provisions.    After  duly  and  legally  qualifying, 
the  executor,  H.  F.  Porter,  instituted  this  action   in  the  Hopkins  Circuit 
Court  for  the  purpose  of  obtaining  from  the  chancellor  a  construction  of  the 
iprovisions  of  the  will,  and  a  judgment  dividing  the  estate  among  the  bene- 
ficiaries in  accordance  with  its  terms.    The  widow  and  the  seven  children 
t)f  the  decedenii  were  made  parties  defendant,  and  brought  before  the  oouzt, 
and  the  interests  of  the  infants  safeguarded  by  the  appointment  of  guardians 
ad  litem.    The  action  was  then  submitted  for  Judgment  upon  the  pleadings, 
there  being  no  controversy  as  to  any  material  fact.    Whereupon  the  chan- 
tsellor  entered  a  judgment,  holding  that  the  four  children  born  to  the  dece- 
dent after  January  24,  1887,  which  was  the  date  of  the  will,  were  ''preter- 
mitted,"  and   entitled   under  the  provisions   of   section    4848,    Kentucky 
Statutes,  to  participate  in  the  estate  of  their  father  as  if  he  had  died  intes- 
tate.   So  much  of  the  statute  as  is  pertinent  to  the  subject  In  hand  is  as 
follows:  "If  a  will  is  made  when  a  testator  has  a  child  living,  and  a  child 
is  born  afterward,  such  afterborn   child,  or  any  depceudant  of  his,  if  not 
provided  for  by  any  settlement,  and  neither  provided  for  nor  expressly  ex- 
t;luded  by  the  will,  but  only  pretermitted,  shall  succeed  to  such  portion  of 
the  testator's  estate  as  he  would  have  been  entitled  to   if  the  testator  had 
died  intestate,  toward  raising  which  portion  the  devisees  and  legatees  shall, 
t)ut  of  what  is  devised  and  bequeathed  to  them,  contribute  ratably,  either 
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In  kind  or  money,  as  a  court  of  equity  in  the  particular  case  may  deem  most: 
proper.'* 

By  the  judgment  commissioners  were  appointed  to  divide  the  estate^ 
among  the  seven  children,  giving  to  those  called  pretermitted  such  share  in 
their  father's  estate  as  they  would  have  taken  had  he  died  intestate,  and  ta 
the  three  specially  named  devisees  the  remainder  in  the  same  proportion 
they  would  have  taken  had  there  been  no  pretermitted  children.  These, 
commissioners  divided  the  estate  according  to  the  terms  of  the  judgment,^ 
and  made  repoit  thereon  in  writing,  which  was  afterwards  approved  by  the 
chancellor,  to  all  of  which  the  appellant,  Murris  Porter,  by  his  guardian  ad 
litem,  excepted  and  appealed. 

The  conclusion  we  have  reached  as  to  the  children  born  after  the  date  of 
the  will  being  pretermitted  within  the  terms  of  the  statute  renders  it 
unnecessary  that  we  should  examine  the  various  exceptions  filed  to  the* 
commissioner's  report.  It  will  be  observed  that  by  the  language  of  the- 
statute  only  such  afterbnrn  children  as  are  "not  provided  for  by  any  settle- 
ment, and  neither  provided  for  nor  expressly  excluded  by  the  will,*' are* 
pretermitted.  The  word  *' pretermitted,"  according  to  Webster,  means  "ta 
pass  by,"  "to  omit,"  "to  disregard."  The  statute  was  enacted  not  to  con- 
trol the  right  of  the  testator  to  dispose  of  his  estate  among  the  beneficlarieft 
of  his  bounty  according  to  a  plan  of  his  own,  but  to  guard  against  the  hard<« 
ship  frequently  arising  from  oversight  and  carelessness  in.  those  who,  having 
written  their  wills,  afterward  have  children  born  unto  them,  and  fail  to 
make  provision  for  them.  But  if  there  be  in  the  language  of  the  testament 
a  clear  indication  that  there  has  been  no  oversight  or  omission,  nnd  that 
the  testator  has  chosen  to  distribute  his  estate  unequally  among  h\9  chiN 
dren,  or  even  to  exclude  some  of  them  entirely,  it  is  not  the  policy  of  the 
law  to  interfere  with  his  right  to  distribute  his  estate  according  ro  hia 
pleasure.  An  examination  of  the  will  in  question  shows  that  the  teHtator 
had  in  mind  the  possibility  or  even  probability  of  there  being  other  children 
born  to  him  after  its  date.  By  sections  8  and  4  he  provides  that  such  after- 
bom  children  shall  participate  in  such  personal  property  as  is  disposed  of 
under  its  terras  after  his  death.  This  clearly  Indicates  that  these  aftertorn 
children  were  in  the  mind  of  the  testator  at  the  time  his  will  was  written, 
and  he  made  such  provision  for  them  as  he  thought  proper.  It  does  not 
alter  the  principle  of  law  that  by  the  accidents  of  time  the  testator  at  his 
death  had  little  or  no  personal  property  to  divide  among  his  children.  The 
will  must  be  construed  in  this  case,  where  the  testator  left  no  personal 
property,  Just  as  if  he  had  left  a  large  personal  estate.  This  being  true,  it 
follows  that  the  chancellor  erred  in  holding  that  the  afterborn  children 
were  pretermitted  under  the  terms  of  the  statute,  and  in  permitting  them 
to  participate  in  the  division  of  their  father's  real  estate,  which  waa 
specially  devised  to  his  three  sons. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  proceedings  consistent  herewith. 

Whole  court  sitting,  except  Judge  Xunn. 
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JOKES  T.  DULANEY  &  MITCHELL,  &o. 
(Filed  April  14,  1006— Not  to  be  reported.) 

1.  Liens—SubroKatione  —  Partnership  estate— Seeley,  being  a  surviviDg 
partner,  brought  suit  against  Robinson  for  debt  due  the  firm,  and  before 
the  GO  rami  88  loner's  repoit  of  indebtedness  was  confirmed   the  latter  made  a 

deed  to  Jones  of  bis  entire  interest  in  bis  father's  estate  (his  father  being 
deceaEed  partner  of  Seeley),  but  paid  the  lawyers,  who  had  a  lien  upon  the 
Judgment,  thf>ir  fee.  Having  done  this  he  was  entitled  to  credit  to  that  ex- 
tent upon  the  judgment  which  had  been  assigned  by  Seeley. 

2.  iSame— The  surviving  partner  holds  the  assets  of  the  firm  as  the  trustee 
of  an  ezpreFE  trust,  and  the  assignee  of  such  partner  takes  no  greater  rights 
than  such  partner,  knowing  that  Seeley  held  the  judgment  as  surviving 
partner. 

W.  T3.  Gaines  and  S.  D.  Hines  for  appellant. 

Dulnney  &  Mitchell  and  Lewis  McQuown  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Boblnson  &  Seeley  were  partners  in  business  at  Bowling  Green,  selling, 
among  other  things,  ice  and  beer.  John  A.  Kobinson,  Jr.,  a  son  of  the 
.  senior  member  of  the  firm,  was  its  agent  to  sell  ice  and  beer,  and  collected 
as  such  a  considerable  sum  of  money,  which  he  did  not  pay  over  to  the  flrm. 
His  father  died  and  the  business  of  the  firm  was  in  the  bands  of  Seeley  as 
surviving  partner,  who  brought  suit  against  him  to  recover  the  balance  In 
his  hands  due  the  firm.  On  October  8,  1894,  a  commissioner's  report  was 
filed  in  the  action  showing  that  he  was  indebted  to  the  firm  in  the  stim  of 
9668.81.  After  the  filing  of  this  report  he  made  a  deed  to  appellee,  W.  H. 
Jones,  who  was  bis  brotber-in  law  and  also  the  administrator  of  his  father's 
estate,  by  which  he  conveyed  to  Jones  his  entire  interest  In  the  estate.  On 
Ootober  6,  1894,  the  commissioner's  report  referred  to  was  confirmed  and 
judgment  was  rendered  in  favor  of  Seeley  in  accordance  therewith.  A  Hen 
was  given  Seeley 's  attorneys,  Dulaney  &  Mitchell,  for  a  fee  of  $100  for  their 
services  in  the  action  and  the  benefit  of  the  judgment,  except  as  to  this  and 
the  costs,  was  tranRferrea  to  William  L.  Dulaney,  one  of  the  firm  of  Dn- 
laney  &  Mitchell.  Execution  was  issued  on  the  judgment  and  returned  no 
proi)erty  found  and  thereupon  this  suit  was  brought  by  Dulaney  &  Mitchell 
against  Hobinson  and  Jones  to  set  aside  the  deed  which  Robinson  had  made 
to  Jones,  and  to  subject  the  property  thereby  conveyed  to  the  debt  on  the 
ground  that  the  conveyance  was  made  to  cheat  and  delay  Robinson's  cred- 
itors after  it  was  ascertained  that  a  judgment  would  go  against  him  in  the 
action  referred  to.  Robinson  filed  an  answer  in  which  he  denied  the  allega- 
tions of  fraud,  and  Jones  also  filed  a  similar  answer.  They  also  denied  the 
title  of  Dulaney  &  Mitchell  to  the  judgment,  charging  that  Seeley,  as  sur- 
viving partner,  had  no  authority  to  transfer  the  judgment  to  them.  Dur- 
ing the  progress  of  the  action  Jones,  as  administrator  of  the  estate  of  the 
elder  Robinson,  was  made,  on  his  motion,  a  party  defendant  to  the  action,  his 
petition  being  taken  as  his  answer.  He  alleged  that  Seeley  had  made  no 
settlement  as  surviving  partner  and  was  bankrupt;  that  he,  as  administra- 
tor,  had  been  compelled  to  pay  the  fee  of  Dulaney  &  Mitchell  of  $100,  and 
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to  this  extent  was  entitled  to  be  snbstltuted  to  the  benefit  of  the  judgment. 
He  aleo  alleged  that  the  transfer  of  the  judgment  by  Seeley  to  Dulaney  was 
made  as  an  attempt  to  pay  an  Individual  claim  due  Dulaney  from  Seeley  by 
the  use  of  the  partnership  funds;  that  the  transfer  was  void  ns  Dulaney 
^bll  knew  the  faots,  and  he  asserted  a  right  to  the  judgment  on  behalf  of 
the  estate  of  Robinson,  Sr.  On  final  hearing  the  court  set  aside  the  deed 
whioh  Robinson  had  made  to  Seeley,  and  subjected  the  property  to  the  plain- 
tiff's claim. 

Dulaney  &  Mitchell  had  a  Hen  upon  the  judgment  for  their  fee  of  1100. 
When  Robinson's  estate  was  compelled  to  pay,  and  did  pay.  Dulaney  & 
Mitchell,  as  between  him  and  Seeley  be  was  entitled  to  subrogation  to  the 
Hen  of  Dulaney  &  Mitchell,  and  to  this  extent  the  judgment  should  have 
been  treated  in  equity  as  the  property  of  Rnbinson,  Sr.  Dulaney  &  Mitchell 
only  took  by  their  assignment  the  balance  of  the  judgment  over  and  above 
the  liens  endorsed,  and  their  int«'rest  under  the  assignment  was  in  nowise 
Increased  by  the  fact  that  the  estate  of  the  elder  Robinson  afterwards  paid 
them  their  fee.  The  court,  therefore,  erred  In  adjudging  them  the  full 
amount  of  the  judgment,  and  should,  upon  the  petition  of  Jones  ns  admin. 
Istrator  of  Robinson,  have  adjudged  to  him  the  benefit  of  the  judgment  to 
the  extent  of  the  attorneys'*  fee,  which  he  had  paid. 

The  surviving  partner  holds  the  assets  of  the  firm  as  the  trustee  of  an  ex- 
presH  trust.  Like  other  trustees,  he  has  no  power  to  apply  the  trust  fund  to 
the  payment  of  his  individual  debt,  and  if  be  does  so  the  transferee,  taking 
the  fund  with  notice  of  the  trust,  simply  succeeds  to  his  rights  and  stands 
in  his  shoes.  Dulaney  was  the  attorney  of  Seeley  in  the  action,  and  knew 
be  held  the  judgment  as  surviving  partner.  He,  therefore,  took  by  the  as- 
signment no  greater  rights  than  Seeley  had,  and  stood  in  this  action  just  as 
Seeley  would  stand  if  he  bad  brought  the  action.  If  there  are  creditors  of 
the  firm  they  must  be  first  paid  out  of  the  firm  assets;  if  there  are  no  cred- 
itors, and  either  partner  has  received  more  than  his  share,  they  must  be 
luade  equal  on  the  settlement  of  the  partnership  accounts.  If  it  does  not 
appear  that  either  has  overdrawn,  then  the  fund  should  be  adjudged  to  them 
equally. 

It  is  shown   by  the  evidence  that  after  the  death  of  the  elder  Robinson, 
Jones,  who  was  the  administrator,  went  security  for  John   A.  Robinson, 
Jr.,  upon  an  agreement  that  his  part  of  the  efrtnte  shorild  stand  as  security 
to  protect  Jones;  that  under  this  agreement  he  went  security  for  him  to  the 
Warren  Deposit  Bank  for  1700,  to  P.  J.  Potter  &  Go.  for  $168.60,  to  Potter, 
Barclay  &  Co.    foi  1200,  and  stood  responsible  for  him  to  the  Bowling  Green 
Ice  and  Cold  Storage  Co.    for  about  $700.    The  deed  which  John  A.  Robin- 
son, Jr.,  made  to  Jones  was  made  to  oarry  out  the  verbal  agreement,  and  to 
the  extent  of  the  debts  above  referred  to  it  was  not   fraudulent,  but  should 
have  been  treated  as  a  mortgage.    It  was  fraudulent  to  the  extent  that  the 
property  conveyed  exceeded  these  debts.    The  court  properly  ordered  a  sale 
of  the  property  and  the  subjection  of  the  entire  interest  of  Robinson,  Jr.,  in 
his  father's  Interest,  but  Jones  should  have  been  adjudged  a  prior  lien  for 
the  debts  above  referred  to,  and  only  the  surplus  of  the  property,  after  the 
payment  of  the  debts  for  which  Jones  was  liable,  should  have  been  subjected 
to  the  plaintiff's  daim.    If  It  should  turn  out  that  there  is  any  part  of  the 
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property  on  which  the  plaintiff s  have  not  a  lien  by  reason  of  their  attach- 
ment Jones  should  be  required  to  exhaust  first  all  the  property  covered  by 
his  lien  which  is  not  covered  by  the  attachment. 

Judgment  reversed  and  cause  remanded  for  a  judgment  and  further  pro- 
ceedings consistent  herewith.  On  the  return  of  the  case  a  settlement  of  the 
partnership  accounts  may  be  bad,  and  the  parties  will  be  allowed  to  plead 
further  and  take  additional  proof  on  this  subject  if  desired. 


METCALFE  v.  COMMONWEALTH. 
(Filed  April  14,  10U6— Not  to  be  reported.) 

1.  Indictment— Homicide — Designation  of  offense— An  Indictment  is  not 
bad  because  it  charges  the  defendant  with  ''murder"  instead  of  "willful 
murder,"  as  it  is  designated  in  section  1140,  Kentucky  Statutes.  The  stat- 
ute does  not  create  the  crime  of  murder  or  manslaughter,  but  only  fixes  the 
punishment  for  the  common-law  offense.  The  word  ''willful"  in  the  stat- 
ute may  be  considered  tautological  as  willfulness  is  an  essential  constituent 
of  murder. 

2.  Instructions— Antagonistic  terms— An  instruction  to  the  jury  covering 
the  offense  of  voluntary  manslaughter,  which  uses  the  two  expressions,  "in 
sudden  beat  and  passion,"  and  "without  previous  malice,"  are  not  so  an- 
tagonistic as  that  the  existence  of  one  excludes  the  other  as  a  motive  for 
crime,  both  being  proper  to  make  clear  to  the  minds  of  the  jury  that  to 
reduce  homicide  from  murder  to  manslaughter  there  must  not  exist  "mal- 
ice aforethought." 

8.  Passion— Excited  beyond  control— The  use  of  the  expression  in  the  in- 
struction, "and  which  did  then  and  there  excite  the  passions  of  defendant 
beyond  control,"  was  not  prejudicial  to  appellant's  substantial  rights,  as 
requiring  the  jury  to  perform  a  psychologiunl  task  in  measuring  the  effect 
of  the  provocation.  The  law  requires  the  jury  to  ascertain  or  measure  the 
effect  of  the  provocation  upon  the  mind  of  the  defendant  in  order  to  believe 
the  killing  was  done  in  sudden  heat  and  paeslon. 

4.  Contradictory  statement— Oral  admonition  by  court— An  admonition 
by  the  court  to  the  jury  as  to  the  effect  and  purpose  of  a  contradictory  state- 
ment made  by  a  witness,  "that  it  mupt  not  be  considered  for  any  other 
purpose  except  to  impeach  the  witness,"  need  not  be  in  writing,  but  may  be 
made  orally. 

5.  Commonwealth's  attorney— Misconduct  in  argument— The  fact  that  the 
attorney  for  the  Commonweallh,  in  order  to  show  that  the  killing  was  un- 
necessary, said  to  the  jury  in  his  closing  argument  that  "the  appellant  could 
have  withdrawn  into  the  house  and  thus  escaped  from  his  brother's  knife,** 
and  when  objected  to  the  court  told  the  jur/  they  must  be  governed  by  the 
instructions  and  not  by  the  statement  of  counsel,  was  sufficient,  and  It  was 
not  error  in  the  court  to  refuse  to  give  the  instructions  then  tendered  by  ap- 
pellant, to  the  effect  that  be  was  not  bound  to  retreat. . 

6.  Evidence— Letters-It  was  not  error  in  the  court  to  refuse  to  admit  as 
evidence  that  appellant,  while  in  Missouri,  received  letters  from  his  father 
inviting  him  to  his  home  in  Kentucky,  as  all  the  evidence  showed  that  de. 
fendant  was  there  with  his  father's  consent  and  approval. 

7.  Questions  for  jury- In  this  case,  where  the  actors  were  brotbeis,  the 
scene  of  the  tragedy  their  father's  home,  the  witnesses  the  immediate  fam- 
ily, the  evidence  being  entirely  contradictory,  It  was  simply  a  question  of 
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which  get  of  witnesses  were  to  be  believed. 
Bradley  &  Batson,  M.  G.  Saufley  and  L.  L.  Walker  for  appellant. 
N.  B.  Hays  and  C.  H.  Morris  for  appellee. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  John  Metcalfe,  was  indicted  by  the  grand  jury  of  Garrard* 
county,  charged  with  the  crime  of  murdering  his  brother,  Ben  Metcalfe,  by^ 
shooting  him  with  a  pistol.  A  trial  resulted  in  the  conviction  of  the  ac- 
cused, and  his  punishment  being  fixed  at  confinement  in  the  penitentiary 
for  the  term  of  his  nitural  life. 

The  facts,  briefly,  are  these:  The  deceased,  Ben  Metcalfe,  was  living  with, 
his  father  and  mother  in  the  father's  home  in  Garrard  county,  Kentucky. 
John,  for  nine  years,  had  been  living  in  the  State  of  Missouri,  and  we 
infer  from  the  evidence  that  lie  was  not  prosperous. 

Some  three  months  prior  to  the  homicide,  upon  invitation  of  his  father*, 
he  and  his  family,  consisting  of  a  wife  and  three  children,  returned  to  Ken-- 
tucky,  and   took  up  their  abode  in    the   same  house  with   his  father  and\ 
mother,  his  brother  Ben,  and   the  latter 's  family.     The  relations  between  ^ 
the  brothers  seem  not  to  have  been  cordial,  and  there  was  constant  friction  - 
between   the  three  families.    On   the  dny   before  the  killing  John  went  to  . 
Kichmond,  Ky.,  as   he  says,  to  attend  a  cattle  sale  held  there,  for  the  pur-- 
pose  of  obtaining  such  information  as  would  enable  him  to  safely  invest  in- 
a  cattle  venture  which  he  was  contemplating  with  his  father.    While  in  the 
city  he  claims  to  have  accldently  entered  a  hardware  store  to  obtain  a  drink 
of  water,  and  was  persuaded  by  the  proprietor  to  purchase  a  Smith  &  Wes« 
son  revolver,  which  he  carried  home  with  him. 

Just  prior  to  the  tragedy  ihe   mother  and  Ben's  wife  had  a  quarrel  about 
a  matter  not  necessary  to  relate,  and  when  Ben  returned  to  the  house  frcm 
the  barn  where  he  was  at  the  time  of  the  quarrel  he  found  his  wife  in  tears. 
Being  informed  of  the  quarrel,  he  made  some  angry  statement  with  refer- 
ence to  it.     Heie  the  evidence  diverged.    The  Commonwealth  insisted  that, 
he  only  said   that  he  wished   those  who  desired   to  quarrel    would  quarre- 
with   him,  and   not  with   his  family;  that  thereupon  John,  who   heard  the* 
remark,  took    up   the   matter,  rebuked   Ben,  and,  without  any  provocation 
therefor,  shot   him  through    the  heart,  instantly  killing   him.    The  defense  ■ 
insisted,  and  introduced  evidence  to  show,  that  Ben  spoke  of  his  mother  in  . 
an  angry  way.  and  applied  to  her  vile  and  insulting  epithets;  that  there- 
upon John  reproved  him  for  so  speaking  of  their  mother;  that  Ben  assaulted  . 
him  with  a  knife,  and  the  latter  then  fired  the  fatal  shot  in  self-defense. 

We  have  not  undertaken  to  give  the  evidence  in  detail,  or  to  do  more  than^ 
to  set  it  forth  in  such  outline  as  will  serve  to  illustrate  the  questions  of  law 
arising  upon  the  record  necessa|*y  to  be  decided.  It  Is  said  by  the  appeK 
lant  that  the  indictment  is  bad  because  it  charges  him  with  the  crime  of' 
*'raurder,"  instead  of  "willful  murder,"  as  it  is  designated  in  section  1149, 
Kentucky  Statutes,  and  it  is  insisted  that  the  crime  mentioned  in  the  stat- 
ute is  not  common -law  murder  because  it  is  called  willful   murder,  and. 
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thereby  beoomes  a  different  ofiense.  The  statute  does  not  create  the  crime 
of  murder  or  manslaughter,  but  only  fixes  the  punishment  for  the  com- 
mon-law offense.  (Conner  V.  Commonwealth,  18  Bush,  714.)  The  statute 
In  designating  the  crime  as  "willful  murder*'  only  appends  one  of  the  ele- 
ments of  the  crime,  and  this,  in  a  certain  sense,  may  be  considered  tauto- 
logical, as  willfulness  is  an  essentiM  constituent  of  murder.  But  the  addi- 
tion of  the  word  "willfur*  in  the  statute  to  "murder"  does  not.  in  any 
sense,  change  it  from  a  common  law  to  a  statutory  crime.  Blackstone  in 
his  Commentaries,  volume  4,  page  104,  says:  "We  are  next  to  consider  the 
crime  of  deliberate  and  willful  murder."  From  which  it  appears  that  at 
oommon  law  the  crime  was  known  and  spoken  of  as  willful  murder. 

The  second  instruction  given  by  the  court  is  as  follows:  "However,  if  you 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  in  the  county, 
with  the  weapon  and  before  the  date  aforesaid,  the  defendant  in  sudden 
heat  and  passion,  created  by  such  provocation  as  is  ordinarily  calculated  to 
excite  the  passions  beyond  control,  and  which  did  then  and  there  excite  the 
passions  of  defendant  beyond  control,  and  without  previous  malice,  willfully 
shot  Ben  Metcalfe,  from  which  shooting  said  Ben  Metcalfe  then  and  there 
presently  died,  you  should  find  defendant  guilty  of  voluntary  manslaughter, 
and  fix  his  punishment  at  confinement  in  the  penitentiary  for  not  less 
than  two  nor  more  than  twenty  one  years." 

This  instruction  is  criticised  because  it  contains  the  expression  "without 
previous  malice,"  it  being  said  that  the  absence  of  malice  is  necessarily  in- 
cluded in  the  expression  "in  sudden  heat  and  passion,"  and,  therefore,  tiie 
use  of  the  forni«*r  was  supererogatory  and  prejudicial.  Admitting  for  the 
purposes  of  tbis  case  that  ihe  two  expressions  "in  sudden  heat  and  passion" 
and  "without  previous  malice"  are  so  antagonistic  that  the  existence  of 
one  excludes  the  other  as  a  motive  for  crime,  the  use  of  the  one  after  the 
other  was  only  surplusage,  and  not  prejudicial  to  the  substantial  rights  of 
the  accused.  But  we  think  the  use  of  both  was  proper  to  make  clear  to  the 
minds  of  the  jury  that  to  reduce  homicide  from  murder  to  manslaughter 
there  )nust  not  exist  "malice  aforethought. "  Frequently  tautology  is  use- 
ful when  clearnesE  of  meaning  rather  than  logical  refinement  is  desired. 

It  is  also  urged  that  the  expression  in  the  instruction,  "and  which  did 
then  and  there  excite  the  passions  of  defendant  beyond  control,"  was  preju- 
dicial to  appellant's  substantial  rights,  it  being  said  that  this  placed  before 
the  jury  a  problem  which  they  could  not  solve,  because  it  required  them  to 
enter  the  mind  of  the  defendant,  and  to  accurately  measure  the  effect  of  the 
provocation  upon  his  passions,  a  psychological  task  which,  no  jury  could 
perform,  but  this  is  precisely  what  the  law  requires  that  they  should  per- 
form. They  were  required,  before  being  warranted  to  reduce  the  offense 
from  murder  to  manslaughter,  to  believe  that  the  killing  was  done  in  sud- 
den heat  and  passion,  created  by  provocation.  How  could  they  believe  that 
the  killing  was  done  in  sudden  heat  and  passion  without  ascertaining  or 
measuring  the  effect  of  the  provocation  upon  the  mind  of  appellant?  The 
existence  of  crime  universftlly  depends  upon  the  status  of  the  mind  of  the 
actor  with  reference  to  his  acts,  and  in  this  sense  the  determination  whether 
a  given  act  constitutes  a  crime  is  a  psychological  problem,  to  be  solved  by 
ascertaining  and  measuring  the  intent  of  the  mind  of  the  actor  at  the  time 
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^f  the  performance.  It  is  ooinplained  that  the  court  failed  to  deflne  the 
"Word  "feloDlouBly"  as  used  in  the  InstruotloDs.  This  point  was  made  In 
the  case  of  Huteell  t.  Commonwealth,  26  Ky.  Law  Bep.,  268,  and  decided 
•vdversely  to  appellant. 

On  the  tolal  Adrian  Metcalfe,  the  father  of  the  brothers,  testified  to  a 
«tate  of  facts  strongly  tending  to  establish  the  plea  of  self-defense.  He  was 
•asked  on  cross-examination  if  he  had  not  previously  said  to  one  Kuyken- 
-dall  that  it  was  the  *'most  cold-blooded  murder  ever  committed  In  Ken- 
tucky," to  which  he  answered  no.  Kuykendall  was  allowed  to  testify,  over 
the  objections  of  appellant,  that  the  father  did  make  the  statement  in  ques- 
tion. The  court  orally  admonished  the  jury  that  the  purpose  of  the  contra- 
•diotory  evidence  was  to  impeach  the  testimony  of  the  witness  in  so  far  as  it 
"had  a  tendency  so  to  do,  and  they  must  not  consider  it  for  any  other  pur- 
pose. It  ie  now  urged  that  this  admoDitlon  of  the  court  was  an 'instruction 
'within  thp  meaning  of  section  225,  Criminal  Code,  and  should  have  been  in 
'writing.  This  was  ruled  to  the  contrary  in  Green  v.  Commonwealth,  17 
Ky.  Law  Bep.,  M3,  and  Aiken  v.  Commonwealth,  24  Ky.  Law  Bep  ,  528. 

In  his  closing  argument  the  Commonwealth's  attorney  said  to  the  jury, 
to  show  that  the  killing  was  unnecessary,  that  the  appellant  could  have 
withdrawn  into  the  house,  and  thus  escaped  from  his  brother's  knife, 
^pon  objection  to  this  statement  the  court  told  the  jury  they  must  be  gov- 
<«rned  by  the  instructions,  and  not  by  the  statement  of  counsel.  This,  in 
•our  opinion,  was  sufficient  for  the  necessities  of  the  occasion,  and  it  was 
not  error  to  refuse  to  give  the  instruction  then  tendered  by  appellant,  to  the 
effect  that  he  was  not  required  to  retreat.  Nor  was  it  error  to  refuse  to  ad- 
mit as  evidence  the  letters  that  appellant  received  while  in  Missouri  from 
bis  father,  inviting  him  to  the  latter 's  home.  All  the  testimony  showed 
that  he  was  there  with  his  father's  consent  and  approval,  no  question  being 
made  to  the  contrary  throughout  the  trial,  and  the  admission  of  the  letters 
^ould  not  have  placed  him  in  a  more  favorable  light  with  reference  to  the 
paternal  welcome  than  was  established  by  the  testimony.  Certainly  he  was 
tiot  prejudiced  by  the  ruling  of  the  court  in  this  regard. 

In  conclusion,  without  going  into  the  details  of  the  testimony,  we  are  im- 
pressed with  the  facts  that  this  was  not  a  case,  the  merits  of  which  were 
likely  to  be  influenced  or  obscured  by  minor  or  technical  questions.  The 
•actors  were  brothers,  the  scene  of  the  tragedy  the  father's  home,  and  the 
witnessed  the  immediate  family  of  the  parties.  The  evidence  for  the  two 
«ides  was  entirely  contradictory,  the  facts  as  to  the  final  occurrence  being 
4ew  and  simple.  There  was  no  room  for  mistake  on  the  crucial  points;  it 
was  simply  a  question  of  which  set  of  witnesses  were  to  be  believed.  The 
Jury  believed  those  of  the  Commonwealth,  and  this  conclusion  is  fully  war- 
ranted by  the  reconl. 

Judgment  affirmed. 
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BUTLER.  &o.  V.  TAGGART'S  TRUSTEE. 

(Filed  April  18,  1905— Not  to  be  reported.) 

Willa— Devise— Life  estate—  Power  of  devisee  to  select  trustee— Executor- 
Authority  to  require  bond  of  trustee— Where  a  testator  by  his  will  directs 
that  certain  real  estate  in  the  city  of  Louisville  shall  be  conveyed  by  hig. 
executor  to  a  trustee  to  be  selected  by  his  daughter,  who  is  the  beneficiary, 
and  who  under  the  will  is  to  have  the  income  of  such  real  estate  and  other 
property  devised  during  her  life  free  from  the  debts,  liabilities  or  control 
of  her  husband,  with  remainder  in  fee  as  she  may  by  will  appoint,  and  in 
default  of  such  appointment  then  to  her  heirs  at  law,  where  the  daughter 
selected  her  husband  as  such  trustee,  who  was  a  nonresident  of  this  i^tate» 
the  executor  of  the  will  properly  refused  to  convey  or  turn  over  the  property 
to  him  unless  he  executed  bond  with  security,  and  procured  an  order  of  the- 
court  directing  the  property  to  be  conveyed  to  him  as  trustee. 

Gibson,  Marshall  &  Gibson  for  appellant. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

John  D.  Tnffgart  died  testate  a  resident  of  Jefferson  county.  Among 
other  things  he  provided  by  his  will  as  follows: 

'*8d.  All  the  rest  and  residue  of  my  estate,  real  and  personal,  including 
insurance  on  my  life,  I  devise  and  bequeath  to  the  Fidelity  Trust  and  Safety 
Vault  Co.,  of  Louisville,  Ky.,  in  trust  to  hold,  manage  and  control  as  a 
whole  until  the  1st  day  of  January,  1902;  to  collect  the  Income,  and  after 
paying  taxes,  repairs,  insurance  and  charges  to  divide  the  net  income  at 
least  quarterly  between  my  .«ix  now  living  children,  or  the  survivors,  the 
issue  of  any  child  who  may  then  be  dead  leaving  issue  to  take  its  parent's 
share. 

"4th.  As  soon  after  the  said  1st  day  of  January,  1903,  as  convenient  my 
said  executor  shall  select  three  disinterested  commissioners,  who  shall  ap- 
praise and  value  all  my  real  and  personal  estate,  and  aftei  said  valuation 
my  daughter,  Annie,  shall  have  the  right,  if  she  so  elects,  to  take  my  house 
and  lot  on  the  south  side  of  Market,  between  Second  and  Third  streets,  at 
the  value  so  fixed  upon  it.  My  daughters.  Ella  and  Sally,  may,  in  the  same 
way,  take  my  house  and  lot  on  the  east  side  of  Fourth  street,  known  as  the 
New  York  Storu,  at  its  value  so  fixed,  and  my  daughter,  Lilly,  may  take 
my  house  and  lot  on  the  east  side  of  Fifth  street,  between  Market  and 
Jefferson,  at  its  value  so  fixed.  My  executor  shall  divide  the  residue  of  my 
estate  so  as  to  make  all  of  my  six  children  exactly  equal,  and  shall  convey 
my  daughters'  shares  to  a  trustee  to  be  selected  by  them,  and  in  default  of 
such  selection  by  them,  or  any  of  them,  to  itself  as  a  trustee  for  my  said 
daughter  or  daughters,  during  her  or  their  natural  lives,  the  net  income  to 
be  paid  to  them  in  monthly  or  quarterly  installments  as  they  shall  elect. 
with  remainder  in  fee  as  they  shall  respectively  by  will  appoint,  and  In  de* 
fault  of  such  appointment  to  their  respective  issue,  if  any;  if  none,  then 
their  heirs  at  law. 

*'6th.  Any  income  or  estate  that  any  of  my  daugliters  shall  take  under  this 
will  shall  be  their  sole  and  separate  estate,  free  from  the  debta,  liabilities  oi^ 
control  or  marital  rights  of  any  husband  any  of  them  may  ever  have. 
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*'6th.  The]  Fidelity  Trust  and  Safety  Vault  Co.,  in  Its  various  capaolt let 
ms  ezecntorJ[aDd  trustee  under  this  will,  and  the  trustees  that  may  be 
-^elected  by  my  daughters  for  their  several  shares,  shall  all  and  each  have 
tuU  right,  power  and  authority  to  sell  and  convey  any  real  estate,  and  to 
«ell  and'transfer  any  personalty  that  may  be  held  under  any  of  the  trusts 
herein  created,  and  rplnvest  the  proceeds  in  other  Income-yielding  real  or 
^personal  estate,  to  be  held  on  the  same  trusts  and  the  same  remainders  and 
powers  as  the  property  sold  was  held,  and  any  purchasei  for  value  from  any 
trustee  or  executor  under  this  will  shall  not  be  bound  to  look  to  the  appli* 
-cation  of  thefpurchase  price. 

**7th.  Indirect  that  no  inventory  or  appraisement  of  my  estate  be  filed  in 
-any  court,  and  I  authorize  and  empower  the  present  beneficiaries  under  this 
will  to£make  settlement  with  their  respective  trustees,  which,  when  in 
writing,  shall  be  as  conclnsive  and  final  against  all  remaindermen  claiming 
under  this  will  as  though  the  same  were  made  in  a  court  of  proper  juris- 
tiiction." 

His  daughter,  Lilly,  referred  to  in  the  will  Is  the  wife  of  J.  F.  Butler. 
They  reside  in  the  city  of  Chicago.  The  Fidelity  Trust  and  Safety  Vault 
Co.  qualified  as  the  executor  under  che  will,  and  a  division  of  the  property 
was  made  among  the  six  children  as  directed  in  the  will.  Mrs.  Butler, 
under  ihe  power  conferred  on  her  by  the  fourth  clause  of  the  will,  to  select 
a  trustee  to  whom  her  share  of  the  testator's  estate  should  be  conveyed, 
selected  her  husband,  J.  F.  Butler,  the  selecting  having  been  made  by  deed 
executed  by  her.  He  accepted  the  appointment  of  his  wife,  and  demanded  of 
the  trust  company  that  it  recognize  him  as  trustee  and  turn  over  the  prop- 
erty to  him,  but  it  doubting  its  right  to  do  so,  refused  to  turn  over  the 
property  to  him  unless  he  executed  a  bond  with  surety,  and  procured  an 
order  of  the  court  directing  the  property  to  be  conveyed  to  him.  Thereupon 
he  and  his  wife  filed  this  suit  against  the  trust  company,  as  trustee  under 
the  will,  praying  that  It  be  required  to  convey  the  property  to  him  as  trus- 
tee. The  circuit  court  sustained  a  demurrer  to  the  petition,  and  the  plain- 
tiffs appeal.     Sections  4709-4711,  Kentucky  Statutes,  are  as  follows: 

'^Section  4709.  Where  any  person  is  the  beneficiary  owner  of  any  personal 
-estate  that  has  to  be  held  and  controlled  for  the  benefit  of  said  person,  or 
his  or  her  children  or  heirs  by  a  trustee,  and  said  person  is  a  nonresident  of 
this  State,  and  has  no  trustee  in  this  State,  his  or  her  trustee,  appcinted 
•and  qualified  according  to  the  laws  of  the  place  where  said  person  resides, 
^may  collect,  receive  and  remove  to  such  place  of  residence  any  personal  es- 
tate of  such  person  or  cestui  que  trust  being  in  this  State. 

''Section  4710.  Upon  application  by  petition  in  a  summary  way  any  cir- 
cuit or  chancery  court  in  this  State  having  jurisdiction  to  appoint  a  trustee 
^tor  said  nonresident  person  or  cestui  que  trust  may  authorize  such  foreign 
trustee  to  sue  for,  recover  and  so  remove  any  such  personal  estate  of  said 
nonresident  cestui  que  trust,  or  to  otherwise  act  as  a  trustee  appointed  in 
this  State. 

"Section  4711.  But  the  court  in  this  State  shall  not  grant  said  petition,  or 
•authorize  said  collection  or  removal,  unless  it  is  satisfied,  by  documentary 
evidence,  that  such  foreign  trustee  bus,  where  he  qualified,  given  bond, 
^vlth  good  and  sufficient  surety,  to  account  for  all  the  estate  of  such  non^ 
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reBident  cestui  qne  trust  that  might  come  into  his  hands;  Dor  unless  th» 
court  is  satisUed  that  neither  said  nonresident  cestui  que  trust,  nor  any  per« 
son  having  a  present,  future  or  contingent  interest  in  said  personal  estate^ 
nvill  be  prejudiced  by  the  order." 

It  is  conceded  that  Mrs.  Butler  and  her  husband  are  nonreeidents  of  tb» 
State,  and  that  Mr.  Butler  has  not  been  appointed  or  qualified  as  trastee 
according  to  the  laws  of  the  place  where  he  resides,  and  that  he  has  not 
given  bond  with  good  and  sufficient  siirety  either  in  Illinois  or  in  Ken- 
tucky. But  it  is  insisted  that  the  statute  does  not  apply  because  the  circnlt 
oourt  of  Jeffereon  county  had  not  jurisdiction  to  appoint  a  trustee  for  Mrs. 
Butler,  but  that  an  appointment  under  the  will  is  simply  to  be  made  hy- 
her. 

We  do  not  so  understand  the  will.  The  meaning  of  the  will  Is  that  the> 
trustees  are  to  be  selected  by  the  daughters  to  the  end  that  they  shall  be  per- 
sons agreeable  to  them,  but  we  see  nothing  in  the  will  to  take  from  the^ 
oourt  of  chancery  its  power  to  see  to  the  proper  execution  of  the  trust  anct 
to  require  the  trustee  to  execute  such  covenants  as  in  his  judgment  are^ 
necessary  to  protect  the  interests  of  all  the  cestui  que  trustent.  To  allow 
the  husband  of  the  daughter  to  act  as  trustee  without  bond  would  be  to  de^ 
feat  the  plain  purpose  of  the  testator,  which  was  to  secure  to  his  danghtera? 
the  income  of  their  estate  and  place  it  beyond  the  control  of  their  husbanda 
or  the  claims  of  their  creditors. 

Judgment  affirmed. 


HAQER,  AUDITOR  v.  LUCAS. 

(Filed  April  18,  1005.) 

Auditor's  agents— Appointment— Term  of  ofBoe— Removal— Under  Ken-- 
tucky  Statutes,  section  4250,  providing  that  '*the  auditor  of  public  accounts 
may  appoint  a  revenue  agent  in  each  county  of  the  State,  and  may  in  addi- 
tion appoint  four  revenue  agents  from  the  State  at  large,  whose  term  or 
office  shall  be  four  years."  a  revenue  agent  appointed  on  August  88,  1908, 
for  the  State  at  large  by  the  auditor  then  in  office  can  not  be  removed  fronv 
his  office  by  the  successor  of  the  auditor  who  made  the  appointment,  but  ia. 
entitled  to  hold  his  office  for  four  years  from  the  date  of  his  appointment. 

Campbell  &  Campbell  for  appellant. 

W.  H.  Holt,  Taylor  &  Lewis  and   Hnzelrigg,  Cbenault  &  Razelrigg  for- 
appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee  Lucas  was  appointed  revenue  agent  for  the  State  at  large  by- 
O.  Q.  Coulter  as  auditor  of  public  accounts  on  August  28,  1902.  Appellant.- 
Hager  succeeded  Coulter  as  auditor  in  Januaxy,  1904,  and  the  only  question- 
presented  by  the  appeal  is  whether  Lucas  holds  for  four  years  from  the- 
date  of  his  appointment,  or  whether  he  may  sooner  be  removed  by  the  aud- 
itor without  cause.  Section  4268,  Kentucky  Statutes,  is  as  follows:  "Tbft- 
auditor  of  public  accounts  may  appoint  a  revenue  agent  in  each  oonnty  of 
this  Commonwealth,  and  may,  in   addition,   appoint  not  exceeding   tou^ 
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revenue  agents  from  the  State  at  large,  whose  term  of  office  shall  be  four 
years.'* 

SeotioD  140,  Kentucky  Statutes,  regulating  the  assistant  auditor  and  au. 
dltor's  clerks  is  as  follows:  '*The  term  of  office  of  the  assistant  auditor  and 
clerks  shall  be  the  same  as  that  of  the  auditor,  and  expire  at  the  same  time 
unless  they,  or  either  of  them,  are  sooner  removed  by  him.  No  one  shall  be 
appointed  to  said  offices  who  has  not  been  a  citizen  and  resident  of  this 
State  for  two  years.  They  shall  severally  take  the  oath  of  office,  and  may 
be  required  by  the  auditor  to  execut.e  to  him  bond,  with  surety,  for  the 
faithful  discharge  of  the  duties  of  the  office." 

It  is  insisted  for  the  auditor  that  the  revenue  agents  are  in  effect  his  clerks, 
appointed  by  him  for  the  purpose  of  better  discharging  his  duties  in  the 
collection  of  the  State's  revenue;  that  they  occupy  toward  him  a  personal 
relation;  that  one  auditor  should  not  have  the  power  to  appoint  a  number 
of  these  agents  and  imi>08e  them  upon  his  sui^cessor;  that  section  42&8  should 
be  read  in  connection  with  section  140,  and  be  construed  to  mean  that  the 
term  of  the  revenue  agent  expires  with  the  term  of  the  auditor  who  ap- 
pointed him,  and  that  it  was  intended  by  the  legislature  in  giving  them  a 
term  of  four  years  to  give  him  the  liower  to  appoint  them  for  the  full  period 
of  his  term. 

While  this  is  an  argument  that  might  be  addressed  with  great  force  to  the 
legislature,  the  language  of  the  statute  is  free  from  ambiguity  and  must  be 
enforced  according  to  its  plain  meaning.  The  first  act  creating  auditor's 
agents  became  a  law  April  20,  1880.  It  is  provided  they  should  be  subject 
to  removal  at  the  pleasure  of  the  auditor.  The  statute  had  been  several 
times  amended  and  re-enacted  previous  to  the  act  of  1003,  and  in  all  of  these 
previous  acts  they  were  subject  to  removal  by  the  auditor,  but  the  act  of 
1002,  of  which  section  4258,  Kentucky  Statutes,  above  quoted,  is  a  part,  was 
passed  daring  the  term  of  G.  6.  Coulter  as  auditor.  The  legislature  knew 
that  his  term  would  expire  in  about  two  years  after  that  act  was  passed,  and 
with  this  knowledge  it  expressly  provided  that  their  term  of  office  shall  be 
four  years.  By  section  4250  they  are  required  before  entering  upon  the  dis- 
charge of  the  duties  of  the  office  to  take  the  oath  required  of  other  officers 
and  execute  »  bond  to  the  Commonwealth  of  Kentucky.  They  are  thus 
constitnted  officers  of  the  Commonwealth,  holding  for  a  fixed  term  and  act- 
ing under  a  bond.  Their  duties  are  prescribed  by  law,  and  in  many  matters 
they  may  act  independently  of  the  auditor  and  without  his  consent,  as  in 
assessing  omitted  property  under  section  4241,  Kentucky  Statutes.  The 
purpose  of  the  legislature  seems  to  have  been  to  make  them  more  independ- 
ent and  to  secure  a  better  class  of  men  by  giving  them  a  definite  term;  for 
a  man  who  is  in  business  will  not  often  feel  justified  in  giving  up  his  busi- 
ness for  an  office  whose  term  is  entirely  uncertain.  There  has  been  a  session 
of  the  legislature  since  the  term  of  appellant  began,  and  the  act  of  1002  was 
not  amended  or  modified. 

The  statute  confers  upon  the  auditor  of  public  accounts  the  power  to  ap- 
point one  revenue  agent  in  each  county  of  the  State,  and  in  addition  four 
such  agents  from  the  State  at  large.  When  the  power  of  appointment  has 
been  exercised  it  is  exhausted,  and  no  other  appointment  can  be  made  dur- 
ng  the  term  of  the  appointees,  except  in  case  of  a  vacancy. 

Judgment  affirmed. 
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COMMONWEALTH  v.  WILLIAMS. 

(Filed  April  19,  1906.) 

iDdictment— Sufficiency— Selling  intoxicants— Local  option  territory— An 
Indictment  which  charges  that  the  defendants  unlawfully  and  willfully  sold 
by  retail  a  bererage  liquid  mixture,  or  decoction,  which  causes  or  produces 
Intoxication,  in  territory,  in  which  the  sale  of  spirituous,  vinous  or  malt 
liquors  is  prohibited  in  accordance  with  the  local  option  law,  is  good  under 
Kentucky  Statutes,  section  3567a,  which  prohibits  the  sale  of  "any  bever- 
age, liquid  mixture  or  decoction  of  any  kind  which  produces  or  causes  in- 
toxication," in  such  territory,  and  it  is  not  necessary  to  name  in  the  Indict- 
vnent  the  mixture  or  decoction  that  was  sold. 

N.  B.  Hays  for  appellant. 

Jonson,  Wickllffe  &  Jonson  for  appellees. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

AppelleeE  were  indicted  and  tried  under  the  charge  of  unlawfully  and  wil- 
tully  gelling,  by  retail,  a  beverage,  liquid  mixture  or  decoction  which  causes 
or  produces  Intoxication,  which  acts  were  alleged  to  have  been  committed 
In  territory  in  which  the  sale  of  spirituous,  vinous  and  malt  liquors  is  pro- 
liibited  in  acrordance  with  the  local  option  law.  A  demurrer  was  sustnined 
to  the  indictment. 

The  indictment  is  drawn  in  the  language  of  the  statute.  Ordinarily  for  a 
purely  statutory  offense  as  this  i€  the  employment  of  the  language  of  the 
statute  is  deemed  sufficiently  explicit  and  certain  to  satisfy  the  requirements 
of  section  194,  Criminal  Code  of  Practice.  The  main  criticitm  made  of  the 
indictment  is  that  it  charges  one  of  three  offenses,  by  charging  them  in  the 
disjunctive. 

In  Jones  v.  Commonwealth,  104  Ky.,  468,  20  Ky.  Law  Rep  ,  65J,  it  was 
held  that  an  indictment  charging  the  accused  with  selling  "spirituous, 
Tinous  and  malt  liquors"  is  not  open  to  the  objection  that  it  charges  three 
•offenses.  In  Rush  v.  Commonwealth,  20  Ky.  Law  Rep.,  776,  section  2557a, 
Kentucky  Statutes,  under  which  the  indictment  in  this  case  was  framed, 
was  construed.  It  was  there  said:  "We  are  of  oplnicn  that  the  general 
assembly  intended  to,  and  we  so  hold  they  did  in  passing  chapter  SO,  declare 
that  to  be  an  offense  that  theretofore  had  been  no  offense  or  had  been  doubt- 
ful."  ^ 

Up  to  the  passage  of  that  act,  which  is  now  section  2n57a,  there  was  no 
•  statute  in  this  State  punishing  the  sale  of  a  liquid  mixture  or  decoction 
which  produced  intoxication,  unless  it  was  spirituous,  vinous  or  malt 
liquor.  Continuing,  the  court  further,  said:  "It  is  said  that  the  term  'any 
Intoxlating  beverage' would  certainly  and  necessarily  include  spirituous, 
vinous  and  malt  liquor,  even  if  the  other  two  terms,  liquid  mixture  or  de- 
coction, did  not.  We  do  not  think  it  was  so  intended.  The  clear  meaning 
and  intention  of  this  act  was  to  provide  a  penalty  for  the  sale  in  prohibited 
districts  of  the  various  nostrums,  bitters  and  such  like  intoxicants  sold, 
and  which  it  is  so  difficult  to  show  the  ingredients,  or  whether  it  comes 
under  the  strict  definitions  of  spirituous,  vinous  or  malt  liquors.  This  act 
"was  to  embrace  all  other  intoxicants  of  a  liquid  nature." 


ILLINOIS  CENTRAL  B.  B.  GO.  Y.  OOLLT.  713 

It  is  Dot  Decessary  under  the  statute  to  name  the  decoction  or  liquid  mix* 
ture  which  may  produce  the  intoxication.  It  is  enough  if  the  thing  sold  is 
a  liquid  mixture  which  produces  or  would  produce  intoxications,  and  la 
sold  in  districts  where  the  local  option  law  is  in  force.  The  terms  beverage, 
liquid  mixture  or  decoction  are  used  interchangeably,  each  synonymous 
with  the  other,  all  describing  the  same  thing.  We  are  of  opinion  that  the 
Indictment  was  good  under  the  statute,  and  that  the  demurrer  should  have 
been  overruled. 

Therefore,  the  judgment  is  reversed  and  cause  remanded,  with  directions 
to  overrule  the  demurrer  and  for  further  proceedings  consistent  herewith. 


LOUISVILLE  TOBACCO  WAREHOUSE  CO.  v.  HARBESON. 

(Filed  April  19,  1905— Not  to  be  reported. ) 

Attorney's  fee— Where  all  the  testimony  in  the  case  supports  the  claim  the 
judgment  of  the  lower  court  fixing  an  attorney's  fee  should  be  affirmed. 

Stricklett  &  Amett  and  W.  A.  Price  for  appellant. 

George  Doniphan  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  V.y  Judge  O'Rear. 

The  sole  question  presented  by  this  appeal  is  whether  an  attorney's  fee, 
sued  for  and  allowed  1 1  appellee,  is  disproportionate  to  the  value  of  the  ser< 
vices  rendered  by  him.  All  of  the  testimony  in  the  case  supported  the  claim 
and  the  allowance.  In  addition,  the  records  themselves.  In  which  the  ser- 
Tices  were  rendered,  were  used  In  the  trial  in  the  court  below,  as  is  dis- 
closed  by  the  bill  of  exceptions.  By  a  stipulation  of  counsel  they  were  not 
copied  into  this  record,  but  as  they  had  been  appealed  to  this  court  it  was 
Xurther  stipulated  that  the  records  in  this  court  might  be  placed  with  this 
record,  and  considered  by  this  court  upon  the  appeal.  This,  however,  has 
Dot  been  done. 

We  are  not  prepared  to  say  from  the  record  before  us  that  the  judgment 
of  the  circuit  court  allowing  the  fee  is  not  fully  sustained  by  the  evidence 
in  the  case.    Consequently  the  judgment  is  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  COLLY. 

(Filed  April  19,  1905— Not  to  be  reported. ) 

1.  Petition  for  new  trial  upon  ground  of  newly-discovered  evidence— The 
basis  for  a  new  trial  in  the  lower  court  in  this  action  was  the  affidavit  of 
Landrum  as  to  what  he  would  testify,  which  was  that  he  was  a  passenger 
upon  the  train  upon  which  appellee  was  Injured  and  saw  appellee  when  she 
got  on  the  train  and  when  she  left;  that  she  was  then  feeble  and  that  the 
collision  by  which  she  claims  to  have  been  hurt  was  not  unusual  or  violent. 
Appellee  and  her  physician  both  testified  to  the  contrary,  and  the  affidavit 
of  Landrum,  therefore,  did  not  authorize  the  court  to  grant  a  new  trial. 
Moreover,  his  name  was  furnished  by  appellee  to  appellant's  claim  agent  by 
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him  as  having  been  a  passenger  at  the  time,  yet  he  was  not  summoned  as  a 
witness. 

2.  Same— It  is  well  settled  that  a  new  trial  should  not  be  granted  upon 
the  ground  of  newly- discovered  evidence  unless  it  be  of  a  decisive  character, 
and  especially  should  this  rule  apply  where  the  projiosed  evidence  is  In 
parol  and  relates  to  a  point  in  litigation  upon  the  former  trial. 

Bobbins,  Thomas  &  Carr,  J.  M.  Dickinson  and  Trabue,  Doolan  &  Cox 
for  appellant. 

Lee  &  Hester  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  a  judgment  of  the  court  below  sustaining  a  de- 
murrer to  and  dismissing  the  petition  of  appellant  for  a  new  trial  which 
had  been  filed  by  it  upon  the  ground  of  newly  discovered  evidence. 

The  case  in  which  the  new  trial  was  sought  was  styled  Joe  Ann  Colly  v. 
Illinois  Central  R.  R.  Co.,  and  was  an  action  brought  by  appellee  to  recover 
for  personal  injuries  suetnined  by  her  upon  one  of  appellant's  trains, 
through  the  alleged  negligence  of  its  servants  in  charge  thereof.  Aooording 
to  the  averments  of  the  petition  for  the  new  trial,  and  the  affidavit  of  W.  L. 
Landrnm  filed  therewith,  the  newly-discovered  evidence  consists  of  In- 
formation in  the  possession  of  Landrum  as  to  the  manner  in  which  appellee 
received  her  injuries,  he  having  been  a  passenger  on  the  same  train  and  in 
the  same  car  with  her.  His  affidavit  shows  that  if  introduced  as  a  witness 
for  appellant  he  would  testify  in  substance  aR  follows:  *'That  he  saw  ap- 
pellee at  the  time  she  got  upon  the  train  at  Fulton,  and  when  she  left  it  at 
Mayfleld;  that  she  was  then  in  poor  health  and  physically  feeble;  that  the 
collision  of  the  cars  by  which  she  claims  to  have  been  hurt  was  not  unusual 
or  violent,  and  that  when  she  left  the  train  at  May  field  she  appeared  to  be 
in  no  worse  condition  than  when  she  entered  the  car  at  Fulton.  The 
affidavit  admits  that  appellee  was  thrown  down  by  the  collision  between  the 
cars,  though  it  denies  that  any  other  passenger  in  the  coach  was  thrown 
down,  or  that  the  collision  was  violent  or  unusual.  This  was  one  of  the 
questions,  and  the  main  question,  investigated  iipon  the  trial. 

As  to  the  previous  condition  of  appellee  both  she  and  the  physician  testi- 
fied. It  may  be  true  that  apptsllnnt  did  not  discover  that  Landrum  was  in 
possession  of  the  facts  contained  in  his  affidavit  until  after  the  trial  of  the 
case.  The  affidavit  of  appellee's  counsel,  however,  discloses  the  fact  that 
Landrum's  name  was  furnished  appellant's  claim  agent,  Payne,  by  him 
before  the  Institution  of  the  action,  as  that  of  a  passenger  on  the  train  and 
present  at  the  time  appellee  was  injured.  But  conceding  that  the  discovery 
of  his  testimony  was  not  made,  and  could  not  have  been  made,  by  appellant 
until  after  the  trial,  we  ara  of  opinion  that  it  did  not  authorize  the  court 
to  grant  the  new  trial  asked  in  the  petition.  As  already  intimated,  the 
newly-discovered  testimony  is  in  regard  to  no  new  matter  in  issue  in  the 
case,  but  bears  wholly  upon  a  point  fully  investigated  on  the  former  trial. 
At  most  it  would  be  but  cumulative  or  corroborative. 

In  Mercer  &  Co.  v.  Mercer's  Adm'r,  87  Ky.,  21,  it  is  said:  '*It  is  well  set- 
tled that  a  new  trial  should  not  be  granted  upon  the  ground  of  newly -dis- 
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covered  eTideoce  imless  it  be  of  a  decisive  character;  especially  should  thi» 
rule  apply  where  the  oewly-disooTered  evidence  is  parol  and  relates  to  a 
point  in  litifisatioii   upon  the  former  trial."    (Finley  v.  Curd,  2d  Ky.  Law 
Bep.,  1914;  Richardson   Bros.  &  Co.  v.  Huff,  Ssc,  19  Ky.  .Law  Rep.,  1429; 
(Price,  Adm'r  v.  Thompson,  84  Ky.,  220.) 

We  are  of  opinion,  therefore,  that  the  lower  ooart  properly  sustained  the< 
demurrer  to  the  petition  for  a  new  trial. 

Wherefore,  the  Judgment  is  affirmed. 


WILDER,  &o.  V.  WILDER,  &o. 

(Filed  April  19,  1906— Not  to  be  reported. ) 

Wills— Estates— Trust  estate— Under  a  devise  to  his  daughter-in-law  the* 
testator  gave  her  during  her  life,  or  so  long  as  she  remained  unmarried, 
certain  property  to  be  used  for  herself  and  her  children,  as  long  as  any  or 
them  live  with  her,  but  in  the  event  she  marries  before  the  children  are  or 
full  age,  the  property  shall  pass  to  the  children.  Held— The  children  took 
subject  to  the  rights  of  their  mother  as  expressed  in  the  will,  the  residue* 
going  into  her  hands  as  trustee  for  the  children. 

W.  O.  Harris  for  appellant,  E.  V.  Wilder. 

Peter  &  Newoomb  for  appellant  Hast  and  others. 

W.  O.  Harris  for  appellees,  Oscar  Wilder  and  others. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nnnn. 

J.  B.  Wilder,  a  resident  of  Louisville,  Ky.,  made  and  published  his  will* 
devising  a  large  estate  to  nearest  of  kin,  namely,  the  ohiidieu  of  his  only 
son,  Graham  Wilder,  and  the  children   of  his  only  daughter,   Mrs.  Emmai 
Hast,  the  son  and  daughter  having  died  before  the  date  of  the  will.    The. 
testator  owned  two  houses  and  lots  on  Fourth  street  in  that  city.    The  one- 
on  the  east  side  of  the  street  he  devised  the  fee  to  the  children  of  his  de- 
ceased daughter.    The  devise  a^  to  the  one  on  the  west  side  of  the  street  ia. 
as  follows:  "Fourth.  I  also  give  and  devise  to  my  daughter-in-law,  Edith. 
V.  Wilder,  as  a  special  devise  an  annuity  of  $2,000,  to  be  pnid  to  her  regu* 
Inrly  in  quarterly  installments  during  her  life,  or  as  long  as  she  reroaina. 
unmarried.    I  also  devise  and  bequeath  to  her,  the  said  Edith  V.  Wilder, 
during  her  life,  or  so  long  as  she  remains  unmarried,  the  lot  and  house  on 
the  west  pide  of  Fourth   avenue,  between   Oak  and   Ormsby   avenues  (or^ 
streets),  in  Louisville,  the  same  she  now  occupies,  to  be  a  home  for  herself 
and  children,  where  they  can  live  together,  so  long  as  her  children,  or  any 
of  them,  live  with  her.    Each  so  living  shall  contribute  out  of  their  yearly- 
income  herein  provided,  pro  rata  with  her,  toward  the  expenses  of  the  fam- 
ily, such  as  taxes,  assessments,  repairs,  insurance,  servants*  hire  and  house- 
hold supplies,  but  no  board  is  to  be  charged  against  any  of  them.   Said  chll-. 
dren  are  by  my  son,  Graham  Wilder,  who  are  named  respectfully  Nellie- 
Wilder,   James   B.  Wilder,   Jr.,   Oscar  Wilder.   Ethel   Wilder  and  Edward 
Wilder,  Jr.,  butTif  she  marries  at  any  time  said  annuity  shall  at  once  cease,, 
and  if  she  marries  before  her  said  children  by  my  son,  Graham  Wilder,  are^ 
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^11  of  affe.  tben  she  sball  no  longer  thereafter  have  any  interest  in  said 
house  and  lot,  and  the  same  shall  pass  to  said  children  by  Graham  Wilder, 
^f  the  said  Edith  deems  it  advisable  she  may  at  any  time  lease  or  rent  out 
«aid  residence  and  secure  another,  which  shall  be  occupied  by  herself  and 
"Children  according  to  the  foregoing  provisions." 

It  is  the  duty  of  the  court  in  construing  the  will  to  conetrue  all  its  pro- 
visions, and  if  possible  arrive  at  the  intention  of  testator.  We  are  of  the 
x)pinion,  after  a  careful  examination  of  all  the  provisions  of  thi»  will,  it  was 
"Clearly  the  intention  and  purpose  of  the  testator  to  give  one  of  these  homes 
to  his  Hast  grandchildren  and  the  othei  to  his  Wilder  grandchildren,  the 
latter  subject  to  the  rights  of  their  mother  aa  ezpreesed  in  the  will,  and  to 
tilace  the  residue  of  his  estate  in  the  hands  of  his  daughter  in-law  as  trustee 
for  his  grandchildren.  (13  Bush,  636;  Daxie  v.  Davie,  26  Ky.  Law  Rep., 
«12.) 

Wherefore,  the  judgment  of  the  lower  court  ie  affirmed. 


•CHICAGO,    ST.    LOUIS  &  NEW  ORLEANS  R.  R.  CO.  v.  LIEBEL,  &o 

(Filed  April  19,  1905— Not  to  be  reported. ) 

1.  Railronds— Condeninntion  of  land  for  right  of  way— Burden  of  proof — 
Where  in  an  action  for  the  condemnation  of  a  right  of  way  appellees  filed 
'exceptions  to  the  commissioner's  report  and  Introduced  proof,  the  burden 
Was  upon  them  and  they  were  entitled  to  the  concluding  argument.  Had 
•they  Introduced  no  proof,  manifestly  they  would  have  been  defeated.  There- 
fore, the  burden  was  upon  them. 

2.  Notice— Judicial  knowledge— Courts  must  take  judicial  notice  of  legis- 
lative acts  incorporating  railroads. 

Wheeler  &  Hughes,  J.  M.  Dickinson  and  Plrtle  &  Trabue  for  appellant. 

Appeal  from  McCrncken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  Chicago,  St.  Louis  &  New  Orleans  R.  R.  Co.  filed   its  petition  in  the 
^cCracken  County  Court  to  condemn  a  strip  of  land  one  hundred  feet  wide 
through  appellee's  farm  for  a  right  of  way  for  its  railroad.     The  court  ap- 
pointed commissioners  to  assess  the  damages,  who  went  upon  the  property 
and  reported  that  the  two  acres  taken  for  the  right  of  way  were  of  value 
9105,  assessing  the  damages  to  the  adjacent  land  at  t200.    Appellees  filed  ex- 
xseptions  to   the  commissioner's  report,  and  a  jury  was  impaneled  in  the 
x:ounty  court  who  returned  a  verdict,  fixing  the  value  of  the  land  taken  at 
9200,  and  the  damages  to  the  adjacent  land  at  fSOO.    Appellants  appealed 
from  the  judgment  of   the  county  court  entered  upon  the  verdict  to  the  Mo- 
"Cracken  Circuit  Court,  where  the  case  was  again  heard  before  a  jury,  who 
fixed  the  value  of  the  land  taken  at  tl50  and  the  damages  to  the  remainder 
^f  the  tract  at  $400.     The  circuit  court  entered   judgment  upon  the  verdict, 
and  the  railroad  company  appeals. 

The  only  question  made  upon  thn  appeal  is  that  the  circuit  court  erred 
In  holding  that  appellees  had  the  burden  of  proof  and  were  entitled  to  the 
-concluding  argument  before  the  jury.     It   is  insisted  that  the  burden  was 
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with  the  plaintiff  throughout  the  case.  This  precise  question  was  before  ua: 
in  Ghioago,  St.  Louis  &  New  Orleans  K.  B.  Go.  v.  Bottgering,  26  Ky.  Law 
Bep.,  1167.  In  that  case  the  court  said:  "The  only  questions  of  fact  in  the- 
case  were  tried  by  the  jury,  and  those  questions  were  raised  by  the  ezcep-. 
tions  filed  by  the  appellees  to  the  report  of  the  conimissioners.  No  excep- 
tions were  filed  by  appellant  to  the  report,  and  if  none  had  been  filed  hy- 
appellees  the  report  would  have  been  confirmed  by  the  court.  Section  838^ 
Kentucky  Statutes,  provides  that  "if  no  ezoeptions  have  been  filed  by  either- 
party,  it  (the  court)  shall  confirm  said  report  as  against  the  owners  not  ex- 
cepting." If  after  filing  the  exceptions  appellees  failed  to  introduce  proof,^ 
the  exceptions  would  have  been  overruled  and  the  report  confirmed.  Sec^. 
tion  526,  Civil  Code,  provides:  "The  burden  of  proof  in  the  whole  actioui 
lies  on  the  party  who  would  be  defeated  if  no  evidence  were  given  on  either^ 
side."  Manifestly  appellees  would  have  been  defeated  if  no  evidence  hac^ 
been  given  on  either  side.  It  follows,  therefore,  that  no  error  was  commit- 
ted by  the  court  in  ruling  that  appellee  had  the  burden  of  proof  and  were, 
entitled  to  the  closing  argument  to  the  jury." 

It  id  Insisted  that  the  answer  and  exceptions  of  the  defendants  in  this.- 
case  put  in  issue  other  matter  besides  the  amount  of  damages.  But  the. 
only  other  matters  set  up  by  the  defendants  were  either  matters  o'  law  for^ 
the  decision  of  the  court  or  matters  that  went  to  the  abatement  of  the. 
action.  If  the  plaintiff  was  not  in  existence  as  a  corporation  then  this, 
might  be  relied  on  to  abate  the  action,  but  the  question  would  be  for  the> 
decision  of  the  court,  and  appellant  can  not  complain  that  the  court  treated 
this  part  of  the  answer  as  raising  no  issue.  The  other  matters  reld  d  on  iix 
the  answer  as  to  the  power  of  the  corporation  to  condemn  the  laid  were^ 
purely  questions  of  law,  and  there  was  nothing  in  any  of  these  msi iters  ta 
submit  to  the  jury.  The  only  question  under  the  answer  to  be  suluiiitted  ta 
the  jury  was  the  amount  of  damages. 

As  the  commissioners  had  gone  on  the  ground  and  examined  the  property^ 
their  report  was  presumptively  correct,  for  it  presumed  that  they  did  their« 
duty.  If  no  evidence  had  been  offered  on  either  side  their  report  could  not 
have  been  disturbed,  and  judgment  would  have  been  given  upon  the  report. 
The  court  must  take  judicial  notice  of  the  acts  of  the  legislature  incor- 
porating appellant,  which  were  properly  placed  by  it,  and  if  proof  had  been, 
made  to  show  that  it  was  not  in  existence  as  a  corporation  this  would  only 
have  shown  that  it  had  not  the  capacity  to  sue.  This  would  have  been, 
matter  to  be  passed  on  by  the  court  and  not  for  the  consideration  of  the 
jury.  No  evidence  on  the  subject  was  introduced  on  the  trial  by  eltheis 
party,  both  treating  the  question  of  damages  as  the  only  matter  to  be  tried. 

Judgment  aflSrmed. 


STONE,  PETITIONEB  EX  PABTE  v.  CITY  OF  PADUCAH. 

(Filed  April  19,  1906.) 

1.  Municipal  corporations— Police  courts— Second  class  cities— Jurisdic- 
tion—Section  142  of  the  Constitution  'provides  "that  the  jurisdiction  of 
justices  of  the  peaoe  shall  be  co-extensive  with  the  county,  and  equal  and 
uniform  throughout  the  State."    Section  148  proTides  ''that  a  police  courit 
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Ynay  be  establighed  In  each  city  and  town  in  this  State,  *  *  *  with  such 
"Criminal  jurisdiction  as  Justioes  of  the  peace  have."  Section  1096,  Kentucky 
Statutes,  provides ''that  Justices  shall  have  Jurisdiction  exclusive  of  circuit 
xsourts  in  all  penal  actions  the  punishment  of  which  is  limited  to  a  fine  not 
exceeding  $20,  and  concurrent  with  circuit  oourts  of  all  penal  cases  the 
punishment  of  which  is  limited  to  a  fine  not  exceeding  $100,  or  imprison- 
ment not  exceeding  fifty  days  or  both. "  It  will  thus  be  seen  that  the  Con- 
stitution does  not  place  any  limitation  upon  the  Jurisdiction  that  may  be 
granted  to  justices  of  the  peace  by  the  general  assembly,  but  does  limit  the 
■  jurisdiction  that  may  be  given  police  and  nity  courts  to  whatever  jurisdic- 
tion has  been  given  the  justice's  courts,  and  as  the  general  assembly  has 
'seen  proper  to  limit  the  Jurisdiction  of  justices  to  offenses  where  the  pen- 
alty does  not  exceed  flOO  fine  and  fifty  days  in  jail,  therefore,  the  jurisdic- 
tion of  police  and  city  courts  is  within  the  same  limits,  and  section  8148, 
and  that  part  of  section  8147,  Kentucky  Statutes,  which  gives  to  police  find 
city  oonrts  jurisdiction  in  excess  of  the  penalty  stated,  are  void,  being  in 
violation  of  the  State  Constitution. 

2.  Labor  penalty — Good  behavior— Insane  persons,  etc.— The  language  in 
section  8161,  Kentucky  Statutes:  "Persons  committed  by  said  (police)  court 
for  default  of  surety  for  good  behavior  or  to  keep  the  peace  and  all  others 
whom  the  city  is  bound  to  maintain  when  committed  to  jail,"  does  not  refer 
to  persons  convicted  of  crime,  but  includes  Idiots,  insane  persons  and  in- 
ebriates, and  ns  to  these  persons,  not  in  jail  because  of  their  conviction  of 
offense,  they  can  not  be  compelled  to  labor,  for  such  would  be  involuntary 
servitude  and  in  violation  of  both  State  and  Federal  Constitutions. 

8.  Authority  of  cities— Under  subsections  23  and  25  of  section  8068,  Ken- 
tucky Statutes,  cities  of  the  second  class  have  full  and  complete  power  to  en- 
act any  and  all  ordinances,  and  fl'x  fines  and  penalties  to  maintain  the  peace, 
^ood  government  and  general  welfare  of  the  city,  the  only  limitation  being 
that  the  penalties  for  a  violation  of  the  ordinances  shall  not  be  less  than 
that  imposed  by  the  statute,  and  not  to  exce(<d  the  jurisdiction  of  the  police 
-court  as  fixed  by  the  statutes  and  Constitution,  and  not  in  conflict  there* 
With. 

4.  Trial  by  jury— So  much   of  the  charter  of  cities  of  the  second  class 

which  deny  a  right  to  a  trial   by  a  jury  where  the  penalty  is  |25  or  less,  is 

not  unconstitutional,  and  neither  is  it  in  violation  of  the  s$tate  or  Federal 

Constitutions  to  inflict  labor  penalties  on  persons  convicted  of  misdemean- 

-ors. 

J.  M.  Worten  for  appellant. 

E.  H.  Puryear  and  Campbell  &  Campbell  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  month  of  March,  1902,  the  city  of  Paducah  was  transferred  from 
the  third  to  the  second  claf^s.  While  a  city  of  the  third  class  it  passed  the 
following  ordinances: 

"Ordinance  No.  14,  section  1.  It  shall  be  the  duty  of  the  overseer  of  the 
€haln  gang  to  take  charge  during  the  daytime  of  all  prisoners  confined  in 
the  city  prison  under  judgment  of  the  police  court,  when  there  Is  work  to 
do  and  the  weather  will  admit,  and  work  them  on  the  streets,  alleys  or 
other  public  works  of  the  city  of  Paducah. 

"Section  2.  The  keeper  of  the  city  prison  shall  receive  and  safely  keep 
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therein,  in  close  confinement,  all  persons  arrested  by  the  city  police  officers, 
and  all  persons  ordered  thereto  by  judgment  of  the  Padncah  Police  Court, 
or  other  court  of  competent  jurisdiction,  until  discharged  by  due  course  of 
law,  except  when  such  persons  may  be  in  charge  of  the  street  inspector,  or 
other  persons  duly  authorized,  at  work  on  the  streets  or  other  public  works 
of  the  city. 

''Section  12.  In  all  cases  of  couYictlon  in  the  police  court  of  Paducab  the 
defendant  shall  stand  committed  to  the  city  prison  until  the  fine  and  costs 
in  such  case,  shall  be  paid  or  replevied,  not  to  exceed,  however,  one  day  for 
•each  dollar  of  such  fine  and  costs,  and  the  defendant  in  such  case,  if  a  male, 
«hall  be  required  to  work  during  such  period  of  confinement  on  the  public 
streets  or  alleys  or  at  the  gravel  pits  of  the  city  of  Paducah,  not  exceeding 
ten  hours  each  day.  All  male  persons  sentenced  to  confinement  in  said 
prison  shall  te  worked  in  the  same  way  during  the  period  of  imprisonment, 
and  all  such  persons  when  in  the  city  prison  shall  be  considered  in  the  cus- 
tody of  the  keeper  of  the  city  prison,  and  when  taken  out  for  the  purpose  of 
being  worked  to  be  in  the  custody  of  the  marshal,  street  inspector,  overseer 
of  the  chain  gang  or  policeman,  which  ever  may  have  them  In  charge.  And 
to  prevent  escapes  such  officer  having  prisoners  in  charge  may,  in  his  dis- 
oretion,  attach  a  chain  and  a  ball  of  fifty  pounds  weight  to  any  prisoner. 

"Ordinance  No.  19,  section  1.  The  office  of  street  inspector  Is  hereby 
•created.  The  street  inspector  shall  be  elected  by  the  common  council  in  the 
month  of  December  in  each  year.  He  shall  hold  his  office  for  one  year,  and 
until  his  successor  is  duly  elected  and  qualified. 

"Section  2.  Ho  shall  build  sewers  and  bridges,  keep  same  in  good  repair; 
see  that  the  streets,  alleys  and  sidewalks  are  kept  clean  and  in  good  con- 
dition; superintend  in  person  the  cleaning  thereof;  devote  his  entire  time 
to  the  duties  of  his  office,  and,  under  the  direction  of  the  mayor,  employ 
hands,  carts  and  wagons  and  other  forces  necessary  to  those  objects,  and  in 
working  on  any  of  the  streets,  alleys,  wharfs  or  other  public  place  in  the 
oity  he  shall  use  the  prisoners  of  the  city  confined  in  the  city  prison. 

"Section  8.  The  overseer  of  the  chain  gang,  nnd  the  prisoners  in  his 
oharge  in  working  upon  any  of  the  streets,  alleys,  wharf,  or  other  public 
place  in  the  city,  shall  be  under  and  subject  to  the  orders  and  control  of  the 
street  inspector.  If  any  such  prisoner  while  on  any  public  work  shall 
behave  in  a  riotous  or  disorderly  manner,  or  refuse  to  work  or  obey  the 
orders  of  the  street  inspector,  or  other  v^rson  placed  over  them,  or  shall 
attempt  to  escape,  they  shall  be  placed  in  solitary  confinement  or  subjected  to 
€uch  slight  punishment  as  may  be  ordered  by  the  inspector,  but  in  no  case 
shall  they  be  cruelly  treated." 

The  appellant  brought  this  action  under  section  S068  of  the  Kentucky 
Statutes,  claiming  that  the  charter  of  cities  of  the  second  class  does  not 
authorize  the  officials  of  cities  of  that  class  to  enact  or  enforce  such  or- 
dinances, and  that  they  are,  therefore,  void. 

By  section  8264  of  the  statutes,  which  relates  to  the  transfer  of  cities  from 
one  class  to  another,  it  is  provided,  after  providing  for  the  transfer,  that 
"thereafter  such  city  shall  be  governed  by  and  under  the  general  laws  re- 
lating to  the  class  to  which  it  has  been  assigned,  but  the  transfer  from  one 
olass  to  another  shall  not  in  anywise  impair  or  affect  any  ordinance  or  by- 
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law  theretofore  enacted  by  such  olty  nnlesfi  the  eame  iii  Is  conflict  with  the 
genera]  laws  i elating  to  cities  of  the  class  to  which  it  has  been  assigned,  and 
to  such  extent  only  shall  any  ordinance  or  by-law  be  repealed  by  the  trans- 
fer, nor  shall  the  powers,  rights,  duties  or  obligations  of  the  city  be  in  any- 
wise affected  by  the  transfer  or  any  officer  or  employe  thereof  or  any  debtor 
or  creditor  of  the  city. " 

The  appellant  contends  that  the  only  proTislons  contained  in  charters  of 
cities  of  the  second  class  with  reference  to  compelling  persons  to  labor  are 
found  in  section  3148  and  section  8161,  and  that  these  provisions  provide  for 
the  work  to  be  done  only  in  the  city  jail  or  worlshouse,  and  as -the  ordinances 
referred  to  authorize  and  require  persons  to  labor  upon  the  streets,  alleys 
and  gravel  pits,  they  are,  therefore,  void.  We  are  of  the  opinion  that  the 
sections  of  the  statutes  referred  to  have  no  application  to  the  question  at 
issue.  By  section  8148  the  legislature  gave  to  cities  of  the  second  class  the 
extraordinary  power  of  giving  final  trials  to  persons  charged  with  petit 
larceny  and  vagrancy,  a  power  not  given  to  any  other  class  of  cities  in  the 
Commonwealth,  and  required  that  persons  convicted  of  such  offenses  should 
be  sent  to  labor  in  the  city  prison  or  workhouse.  This  section  is  void.  The 
legislature  had  no  power  to  grant  authority  to  the  police  or  city  court  of 
cities  of  the  second  or  any  class  to  give  a  final  trial  to  persons  charged  with 
the  offenses  of  petit  larceny  or  vagrancy,  the  punishment  for  the  one 
being  not  less  than  thirty  days  nor  more  than  twelve  months'  confinement 
in  the  county  jail;  the  other,  upon  conviction,  could  be  bound  out  to  labor 
for  a  term  not  longer  than  twelve  months.  Section  143  of  the  present  Con- 
stitution provides:  '*  A  police  court  maybe  established  in  each  city  and 
town  in  this  State,  with  jurisdiction  in  cases  of  violation  of  municipal  or- 
dinances and  by-laws  occurring  within  the  corporate  limits  of  the  city  or 
town  in  which  it  is  established  and  such  criminal  jurisdiction  within  the 
said  limits  as  justices  of  the  peace  have. "  We  find  that  justices  of  the  peace 
have  jurisdiction,  as  provided  by  section  1098  of  the  statutes,  as  follows: 
"Justices  shall  have  jurisdiction,  exclusive  of  circuit  courts,  in  nil  penal 
cases,  the  punishment  of  which  is  limited  to  a  fine  not  exceeding  $2U  and 
jurisdiction  concurrent  with  circuit  courts  of  all  penal  cases,  the  punish- 
ment of  which  is  limited  to  a  fine  not  exceeding  fiOO  or  imprisonment  not 
exceeding  fifty  days,  or  both."  By  section  142  of  the  Constitution  it  is  pro- 
vided "that  the  jurisdiction  of  justices  of  the  peace  shall  be  co  extensive 
with  the  county,  and  shall  be  equal  and  uniform  throughout  the  State."  It 
will  thus  be  seen  that  the  Constitution  does  not  place  any  limitation  upon 
the  jurisdiction  that  may  be  granted  to  justices  of  the  peace  by  the  general 
assembly,  but  leaves  the  matter  within  its  discretion;  but  does  limit  the 
jurisdiction  that  may  be  given  police  and  city  courts  to  whatever  the  jQs> 
tices  have,  and  as  the  general  assembly  has  seen  proper  to  limit  the  juris- 
diction of  justices  to  offenses  where  the  penalty  does  not  exceed  $100  fine 
and  fifty  days  in  jail,  therefore,  the  jurisdiction  of  police  and  city  coorte  i» 
within  the  same  limits,  and  section  8148  and  that  part  of  section  8147  wbicli 
gives  to  police  and  city  courts  jurisdiction  in  excess  of  the  penalty  stated 
are  void,  being  in  violation  of  the  State  Constitution. 

Section  8161  is  as  follows:  "That  all  persons  committed  by  said  court  for 
default  of  surety  for  good  behavior  or  to  keep  the  peace,  and  all  others 
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whom  the  city  Is  bound  to  maintain  when  committed  to  jail,  shall  be 
fined  in  the  city  workhouse  or  prison,  and  they  may  be  compelled  to  labor- 
as  many  days  at  such  sum  per  day  as  may  be  necessary  to  defray  the  veason- 
able  cost  of  their  board,  to  be  from  time  to  time  determined  by  the  mayor^ 
and  general  council.'* 

This  section  has  no  application  to  the  ordinance  in  question,  as  we  under- 
stand them'.  Th6  language,  *' persons  committed  by  said  court  for  default, 
of  Eurety  for  good  behavior  or  to  keep  the  peace,  and  all  others  whom  tb»- 
city  is  bound  to  maintain  when  committed  to  Jail,"  does  not  lefev,  in  onr- 
opinion,  to  persons  convicted  of  crimes.  By  subsection  14  of  section  806B- 
the  council  of  cities  of  the  second  class  are  authorized  to  provide  lor  tbft' 
support,  maintenance  and  confinement  of  idiots,  insane  persons  and  Id- 
ebrlates.  These  persons  are  the  ones  meant  by  the  words  "all  others  whoim 
the  city  is  bound  to  maintain  when  committed  to  jail,"  as  used  in  seetiom 
8161.  And  as  these  persons  are  in  jail,  not  because  of  their  eonvletk»B  ofT 
any  ofiFense.  they  oan  not  be  compelled  to  labor,  for  such  would  be  tovolna- 
tary  servitude -and  in  violation  cf  section  26  of  the  State  GonstUution  andl 
the  thirteenth  amendment  to  the  Constitution  of  the  United  States.  Sec- 
tion  26  of  the  State  Constitution  is  as  follows:  ''Slavery  and  involuntary 
servitude  in  this  State  are  forbidden,  except  as  a  punishment  for  crime,, 
whereof  the  party  shall  have  been  duly  convicted."  The  thirteenth  amend- 
ment is  to  the  same  effect.  But  even  if  section  8161  was  lalid,  it  does  not^ 
compel  the  persons  to  labor  in  the  city  prison  or  workhouse. 

We  are  of  the  opinion  that  the  ordinances  in  question  are  not  in  oonfliot. 
with  the  charter  of  cities  of  the  second  class  except  in  so  far  as  they  majr 
authorize  the  working  of  a  person  before  his  conviction  of  an  offense.  1]» 
fact  the  city  council  of  second  class  cities  has  the  power  to  eiiaet  such  or- 
dinances by  virtue  of  subsections  28  and  S6  of  section  8068  of  the  statutes*, 
which  are  as  follows:  "The  general  council  shall  have  power  hy  ordinaneec 
to  impose,  enforce  and  collect  fines,  forfeitures  and  penalties  for  the  breach* 
of  any  provision  of  this  act  or  any  ordinance;  to  punish  the  violation  of  any- 
provision  of  this  act,  or  any  ordinance  of  this  city,  by  £nes  or  imprison- 
ment, or  by  both  fine  and  imprisonment;  and  no  ordioanee  shall  fix  a  pen- 
alty for  a  violation  thereof  at  less  than  that  imposed  by  statute  for  lb»- 
same  offence.  To  pass  all  such  ordinances,  not  inconslbtent  with  the  pro- 
visions of  this  act  or  the  laws  of  the  State,  as  may  be  expedient  in  main- 
taining the  peace,  good  government,  health  and  welfare  of  the  city,  its 
trade,  commerce  and  manufactures,  and  to  enforce  the  same  by  fines  and 
penalties;  and  any  enumeration  of  subjects  and  matters  herein  to  be  regn- 
lated  shall  not  be  construed  as  a  limitation  upon  this  general  power." 

These  provisions  construed  together  show  that  it  was  the  intention  of  the  -. 
general  assembly  to  grant  to  tho  council  of  cities  of  the  second  ctoss  J«]^ ., 
and  complete  power  to  enact  any  and  all  ordinances  and  fix  fines  and  pen-  . 
alties  to  maintain  the  peace,  good  government  and  welfare  of  the  city,  the  .' 
only  limitation  being  that  they  could  not  fix  fines  and  penalties  for  viola- 
tion of  the  statutes  at  less  than  that  imposed  by  the  statutes  and  not  to  ex- 
ceed the  jurisdiction  of  the  police  court  as  fixed  by  the  statutes  and  Consti- 
tution, and  to  be  not  in  conflict  with  the  Constitution  and  statutes. 
It  is  contended,  as  the  powers  and  duties  of  the  council  are,  many  of 
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them,  Biieoiflcally  named  and  defined  In  section  8068  of  the  statutes,  that  its 
powers  are  limited  to  the  powers  named  and  defined,  and  as  there  is  no 
specific  reference  giving  the  ooancil  power  and  authority  by  ordinance  to 
inflict  upon  persons  convicted  of  crime  the  work  penalty,  upon  their  failure 
to  pay  or  replevy  same  that,  therefore,  the  power  of  the  council  to  enact 
such  an  ordinance  is  inhibited  by  the  charter. 

This  is  the  general  rule  of  construction,  and  there  is  also  another  general 
>ule  that  the  council  has  no  authority  to  pass  an  ordinance  unless  the  same 
Is  authorized  in  express  terms  or  by  necessary  implication.  But  it  appears 
-that  the  general  assembly,  fearful  that  the  above  rulers  might  be  applied, 
added  the  following  to  subsection  25  of  section  8068,  supra:  '*And  any 
enumeration  of  subjects  and  matters  herein  to  be  regulated  shall  not  be 
construed  as  a  limitation  upon  its  general  power,"  showing  that  It  was  the 
intention  to  give  the  council  complete  power  to  pass  any  and  all  ordinances 
and  fix  penalties  to  insure  the  peace,  good  government  and  welfare  of  the 
city,  only  to  be  confined  within  the  limits  above  referred  to.  Appellant 
contends  that  the  ordinances  are  void  because,  by  them,  a  person  charged 
with  an  offenee  is  deprived  of  the  right  of  trial  by  jury. 

By  seollon  248  of  the  Constitution  it  is  providfd  that  a  jury  of  six  in  in> 
ferlor  courts  may  try  a  person  charged  with  a  misdemeanor.  The  charter 
permits  a  defendant  to  demand  a  jury  wher«  the  penalty  which  may  be 
assessed  can  exceed  $25,  and  this  court  In  the  cnFe  of  City  of  Mt.  Sterling  v. 
Holly,  22  Ky.  Law  Kep..  368,  discussed  this  point  fully,  and  decided  the 
matter  contrary  to  appellant's  contention  and  determined  the  denial  of  the 
right  of  a  trial  by  jury,  in  these  trivial  matters,  in  no  way  violates  the  con- 
stitutional rights  of  the  defendant.  Appellant  also  contends  that  F<ince  the 
adoption  of  the  thirteenth  amendment  to  the  Federal  Constitution  and  of 
the  present  State  Constitution  of  this  State,  forbidding  involuntary  servitude 
except  as  a  punishment  for  crime,  that  it  is  in  violation  of  the  Constitu- 
tion to  inflict  labor  penalties  on  conviction  of  persons  charged  with  misde- 
meanors. 

In  volume  12  Cyc.  of  Law  and  Pro.,  129,  it  Is  said:  '*A  crime  is  an  act 
or  omission  which  Is  prohibited  by  law  as  injurious  to  the  public,  and  pun- 
ished by  the  State  In  a  proceeding  in  its  own  name  or  in  the  name  of  the 
people."  In  a  note  on  the  same  page  the  following  appears:  '*The  term 
'criminal/  when  used  in  reference  to  judicial  proceedings,  is  opposed  to 
'civil,'  and  In  its  most  comprehensive  meaning  mtty  be  regarded  as  includ- 
ing all  cases  for  the  violation  of  the  penal  law.  (Applegate  v.  Common- 
wealth. 7  B.  M.,  12;  Montee  v.  Commonwealth,  3  J.  J.  M.,  132.)''  And 
in  another  note  on  the  same  page  is  found  the  following  from  Blackstone: 
"A  crime  or  misdemeanor  is  an  act  committi^d  or  omitted  in  violation  of  a 
public  law,  either  forbidding  or  commanding  It.  This  general  definition 
comprehends  both  crimes  and  misdemeanors,  which,  properly  speaking,  are 
mere  synonymous  terms;  though  in  common  usage,  the  word  "crimes,"  is 
made  to  denote  such  offenses  as  are  of  a  deeper  and  more  atrocious  dye; 
while  smaller  faults  and  omissions  of  less  consequence  are  comprised  under 
the  gentler  name  of  misdemeanor,  only."  (4  Bl.  Com.,  6.)  There  are 
numerous  other  authorities  to  the  same  effect.  In  our  opinion  when  the  thir- 
teenth amendment  and  our  own  Constitution  to  the  same  effect  wexe  adopted. 
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ti  was  nndentood  that  the  word  ''crime"  was  to  iDclnde  znisdemeaDors  and 
•«11  offenses  in  violation  of  the  penal  laws. 

For  these  reasons  the  judgment  of  the  lower  conrt  mnst  be  alfirmed. 

Whole*oourt  sittinfl(. 


BOSS,  &€.  Y.  MoGBATH'S  ADM'B,  &c. 
(Filed  April  19,  IQOS-rNot  to  be  reported. ) 

1.  Worning  order— Sufficiency  of  affldaTlt— Where  the  affidavit  for  a  warn* 
Ing  order  was  made  on  the  !37th  of  January,  and  the  order  made  on  the  80th 
^f  January,  following,  the  delay  of  three  days  was  not  an  unreasonable 
^ne,  and  it  should  not  be  presumed,  in  the  absence  of  proof  to  the  contrary, 
that  A  resident  of  Chicago,  who  was  at  home  on  the  former  date,  should  be 
In  thif  State  on  the  latter. 

2.  Lands — Tax  claim— Purohrtse  of  land  under  sale — As  Oberdorfer,  a  cred- 
itor of  Margnret  McGrath,  in  this  action  to  settle  her  estate,  did  not  set  up 
his  tax  claim,  the  preeumption  is  that  he  purcliaeed  the  property  for  the 
protection  of  his  claim  as  mortgagee,  and  as  the  Eale  was  made  within  two 
^ears  after  the  tax  sale,  his  rights  were  barred  before  the  expiration  of  the 
two  years  allowed  for  redemption,  and  the  fee  simple  vested  in  him  at  no 
time  under  the  statute;  and  a  Judgment  barring  bis  right  Is  equally  conclu- 
sive upon  his  wife  because  if  the  title  did  not  vest  in  him  she  had  no  poten- 
tial right  of  dower. 

Wallace  &  Miller  and  Chandler  &  Norman  for  appellants. 

Matt  O'Doherty  and  J.  L.  Wocdberry  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Divieion. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Margaret  McGratb  died  Intestate  a  resident  of  the  city  of  Louisville.  The 
.Xiouisville  Trust  Co.  qualified  as  the  administrator  of  her  estate  and  filed 
this  suit  against  her  heirs  at  law  and  her  creditors,  alleging  that  she  left  no 
personal  estate,  and  that  a  sale  of  the  real  estate  was  necesbary  for  the  pay- 
ment of  her  debts.  A  judgment  was  entered  for  the  sale  of  the  land;  a  sale 
was  made  and  the  purchasers  at  the  sale  filed  exceptions;  their  exceptions 
'Were  overruled,  and  they  appeal.    Two  questions  are  made  on  the  appeal. 

Frank  McGrath,  one  of  the  heirs  at  law,  resided  in  Chicago,  111.  A  warn- 
ing order  was  made  against  him,  and  it  is  insisted  that  the  warning  order  is 
^oid.  The  facts  in  regard  to  this  are  as  follows:  The  petition  was  filed  on 
January  27,  1903.  Attached  to  the  petition  was  an  affidavit  in  proper  form 
for  a  warning  order,  in  which  it  was  stated,  among  other  things,  that  Frank 
McGrath  *' is  a  nonresident  of  this  State,  and  is  now  absent  therefrom. " 
TThe  affidavit  was  sworn  to  on  January  27.  The  warning  order  is  in  proper 
form,  but  was  made  on  January  80,  or  three  days  after  the  affidavit  was 
filed.  It  was  shown  that  a  person  may  leave  Chicago  and  reach  Louisville 
In  twelve  hours,  and  from  this  it  is  argued  that  the  affidavit  is  not  sufficient 
to  show  that  Frank  McGrath  was  absent  from  the  State  on  January  SO, 
-although  he  was  absent  on  January  27.  In  support  of  this  position  we  are 
ivff'rred  to  New  York  Baptist  Union  v.  Atwell,  95  Mich.,  289,  and  People  v. 
Huber,  20  Cal.,  82,  in  which  a  delay  of  four  days  was  held  to  render  a  warn^ 


721  BKBET  V.  FBI8BIE,  ftO. 

iDg  order  bad.  On  the  other  hand,  In  CornTvall  v.  Falls  City  Bask.  99  Ky.^ 
881,  and  Taylor  y.  Belscb,  20  Ey.  Law  Bep.,  1599.  It  was  held  by  th!a  eonrt 
that  an  order  is  snfflcient  if  made  within  a  reasonable  time  after  the  affi- 
davit is  sworn  to,  and  that  the  next  day  is  a  reasonable  time.  January  87^ 
1908,  was  on  Tuesday  and  January  80,  on  Friday,  so  that  there  was  a  delay 
here  of  three  juridical  days.  We  do  not  see  that  a  delay  of  three  days  Is  suoh 
an  unreasonable  delay  as  to  vitiate  the  order,  nor  do  we  think  St  should  be- 
presumed,  in  the  absenoe  of  some  showing  to  the  contrary,  that  a  resident  of 
Chicago,  who  was  there  on  the  S7th,  was  in  this  State  on  the  80tk.  On  the- 
contrary,  the  presumption  should,  be  in  the  absence  of  proof,  that  ke  was  al 
his  place  of  residence. 

L.  Oberdorfer,  who  was  made  a  defendant  to  the  action  and  held  a  mort- 
gage on  the  prop4<rty  for  $600,  had  bid  it  in  at  a  tax  sale  for  State  taxes  for 
the  year  190S,  returned  delinquent  against  Margaret  MoGiath.  It  Is  con- 
ceded that  he  is  barred  by  the  judgment  as  he  filed  an  answer  setting  up 
only  his  mortgage  lien.  But  it  is  insisted  that  his  title  became  a  fee  simple 
after  two  years  under  section  4164,  Kentucky  Statutes,  and  that  the  poten- 
tial right  of  dower  in  his  wife  is  not  barred  as  she  was  not  a  party  to  the* 
action.  As  Oberdorfer  did  not  set  up  his  tax  claim,  it  must  he  presumed' 
that  he  purchased  the  property  for  the  protection  of  bis  claim  as  mortgagee- 
and  as  trustee  for  the  owner.  The  judgment  for  the  sale  of  the  property 
was  entered  on  i>ecember  10,  1904,  which  was  within  two  years  after  the  tar 
sale,  and  thereby  Oberdorfer's  rights  were  barred  before  the  expiration  of 
the  two  years  allowed  for  redemption,  apd  so  the  fee- simple  title  at  no  time 
vested  in  him  under  the  statute;  and  while  his  title  was  inchoate,  he  might 
dispose  of  it  without  the  consent  of  his  wife,  and  a  judgment  barring  hi» 
right  is  equally  conclusive  on  her,  though  she  was  not  party  to  the  action. 
If  the  title  did  not  vest  in  him  no  potential  right  of  dower  existed  in  her. 
We,  therefore,  conclude  that  neither  of  the  objections  to  the  judgment  caa 
be  maintained. 

Judgment  affirmed. 


BERRY  V.  FRISBIE.  &o. 

(Filed  April  19,  1905— Not  to  be  reported.) 

1.  Option— Leasing  contract— Prospecting  for  minerals,  coal,  gas.  etc. — 
Deed— When  due— Construction  of  contract  — B.,  in  consideration  of  fl, 
leased  to  F.  &  Go.  the  right  to  go  on  his  land  and  prospect  for  oil.  ooal,  gas,. 
and  all  other  minerals,  the  said  F.  &  Co.  to  have  four  months  from  date  of 
contract  to  determine  whether  they  would  aocept  the  grant,  and  if  accepted 
to  so  notify  B.  in  writing,  and  to  have  two  years  from  date  of  acceptance  to 
prospect  and  locate  said  minerals,  and  as  compensation  to  give  B.  10  per 
cent,  of  the  product  in  the  dump  at  the  mine.  F.  &  C.  gave  notice  of  ac- 
ceptance, sunk  some  wells  on  adjacent  lands,  finding  some  oil  and  gas,  and 
within  the  two  years  applied  to  B.  to  make  deed  of  conveyanoe  to  said  min- 
eral rights,  which  B.  refused.  Held— That  the  contract  when  aooepted 
bound  the  lessees  to,  within  two  years  therefrom,  explore  the  land  by 
actually  sinking  a  well  or  wells  upon  it.  If  oil  or  gas  or  coal  was  found 
therein  in  paying  quantities  then  the  lessees  were  bound  to  diligently  work 
and  operate  same  so  as  to  bring  the  product  to  a  present  market,  and  so  as  to 
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Viromptly  yield  to  the  lessor  his  royalty;  that  onlees  the  lessees  did  so 
•aotnally  develop  the  land  iD  question,  and  in  good  faith  and  diligence 
•operate  It,  the  lease  should  be  deemed  abandoned,  and  in  no  event  were  the 
lessees  entitled  to  a  deed  provided  for  by  the  option,  until,  as  the  result  of 
such  actual  development  within  the  life  of  the  contract,  gas,  oil  or  ooal 
was  found  in  paying  quantities. 

8.  Contraots  —  Mutuality—  Consideration  —Validity—  Enforcement— Such 
-oontracts  lack  the  mutuality  essential  to  their  validity.  .  A  unilateral  execu- 
tory contract  Is,  io  law,  nudum  pactum,  and  is  unenforoible.  Where  it  is 
left  to  one  of  the  parties  to  an  agreement  to  choose  whether  he  will  proceed 
or  abandon  it,  neither  can  Rpeciflcally  enforce  its  execution  in  equity,  nor 
Is  a  recited  consideration  of  11  suflScient  to  uphold  an  action  for  the  speciflc 
enforcement  of  a  oontract  otherwise  unsupported  by  consideration. 

£   L.  Worthington  and  J.  B.  Clark  for  appellant. 

W.  S.  Pryor  and  George  Doniphan  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellees  are  oil  prusp('ctor8.  Appellant  is  the  owner  of  the  land  upon 
which  appellees  had  taken  optious  to  proepect  for  oil,  gas  and  other  min- 
erals. These  options  are  identical  in  terms,  except  descriptions,  and  read 
-as  follows : 

"Know  all  men  by  these  presents  that,  Leander  Berry,  for  and  in  consid- 
'eration  of  one  dollar  cash  in  hand  paid,  the  leceipt  of  which  is  hereby  ac- 
knowledgeii,  and  for  the  consideration  of  the  advantages  to  be  derived  by 
the  said  Leander  Berrj  from  the  development  of  the  mineral  resources  of 
the  lands  hereinafter  described,  have  this  day  bargained  and  sold  to  H.  D. 
Frisbie,  J.  T.  Sharrard,  and  their  associates,  to  enter  upon  and  prospect  for 
coals,  ores,  oils,  gases,  and  all  other  minerals,  and  to  erecc  the  necessary 
machinery  and  sink  the  necessary  shafts,  and  do  any  and  all  other  work 
necessary  to  carry  out  the  objects  of  this  grant,  the  right  of  dump,  also  the 
right  of  ingress  and  egress  to  and  from  said  lands  or  any  part  thereof,  but 
-on  the  Gondition  that  said  right  is  to  be  used  in  a  reasonable  and  prudent 
manner  so  as  to  injure  the  said  farm  as  little  as  possible. 

'*Tht8  sale  in  made  upon  these  conditions:  Said  H.  D.  Frisbie  and  his 
•associates  shall  have  four  months  from  the  date  of  this  contract  to  deter- 
mine and  say  whether  H.  D.  Frisbie  and  his  associates  will  accept  this 
grant,  and  will  undertake,  according  to  the  terms  of  same,  to  locate  and 
prospect  for  coals,  ores,  oils,  gases  and  all  other  minerals  on  the  said  lands, 
-and  if  within  the  said  four  months  said  H.  D.  Fiisbie  and  his  associates 
«hall  notify  the  said  Leander  Berry  of  their  intention  to  accept  the  terms  of 
this  grant  and  prospect  for  coals,  ores,  oils,  gases  and  other  minerals,  he 
and  bis  associates  shall  have  two  years  from  the  date  of  the  acceptance  of 
grant  in  which  to  prospect  for  and  locate  said  minerals,  ores,  oils,  gases,  etc. 
Should  minerals,  coals,  ores,  oils,  gases,  etc.,  be  found  on  the  said  land  in 
-quantities,  which  in  the  judgment  of  the  said  H.  D.  Frisbie  and  his  associates 
^r  assigns  will  pay  to  work,  the  said  Leander  Berry  will,  on  demand,  make 
the  said  H.  D.  Frisbie  and  his  associates  or  assignees  a  deed  to  the  said  min- 
eral, coal,  ore,  oil  and  gas  privileges  on  the  following  described  land,  with  the 
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priTilege  and  right  to  open  mines  or  wells,  and  erect  buildings  and  machinery 
and  make  roads  or  ways,  such  as  in  the  judgment  of  the  said  H.  D.  FriRbi»> 
and  his  associates  is  necessary  for  the  successful  operatign  of  the  said  mine» 
or  wells,  and  the  said  *H.  D.  Frisbie  and  his  associates  will  timber  the  raid 
mines  and  pay  to  the  said  Leander  Berry  as  compensation  for  the  priTilegea 
granted  10  per  cent,  of  the  minerals,  etc.,  in  the  dump  at  the  mine,  or  10 
per  cent,  of  the  oils  and  gases,  as  neatly  as  it  can  be  ascertained,  as  it 
comes  from  the  ground.     (Description  of  land.)"    *    •    * 

Within  the  four  months  mentioned  in  the  options  appellees  notified  appel- 
lant that  they  accepted  the  grants,"  by  a  written  notice  as  follows: 

"Dear  Sir—You  are  hereby  notified  that  the  undersigned  accept  the  terma 
of  your  lease  for  the  mineral  privileges  on  your  landsof  date  19th  NoYember» 
1901." 

Within  two  years  thereafter  they  applied  to  appellant  to  make  them  a  deed 
to  the  oil,  gas,  coal  and  other  minerals  that  might  be  contained  in  thtt- 
land.  Appellant  refused  to  make  the  deed,  and  this  suit  was  brought  by^ 
appellees  to  compel  its  execution.  Appellees  had,  upon  an  adjacent  tract  of 
land,  which  probably  adjoined  appellant's  farm,  sunk  five  wells,  in  which 
they  claim  to  have  found  oil  and  gas  in  quantitiee  which,  in  their  judgment, 
would  pay  to  work.  There  is  some  conflict  in  the  evidence  as  to  the  extent 
of  this  find,  but  be  that  as  it  may«  appellees'  contention  is  that  they  have> 
by  this  manner  of  development  demonstrated  to  their  own  satisfactioik 
that  there  are  oil  and  gas  on  appellant's  nearby  lands,  embraced  in  the 
options.  Considerable  testimony  was  adduced  by  appellees  as  to  the  man- 
ner in  which  they  satisfied  themselves  of  this  fact.  They  undertook  to- 
Bhow  that  appellee  Frisbie  was  possessed  of  an  unerring  discernment  in 
locating  such  wells,  although  he  had  been  at  the  business  only  three  or  four- 
years,  and  had  never  located  any  but  the  five  wells  above  alluded  to.  He 
said  he  had  a  theory  that  had  never  failed  to  show  where  paying  oil  was,  as. 
well  as  where  it  was  not.  He  did  not  say,  however,  what  that  theory  or 
method  wasi  except  it  was  disclosed  that  it  in  part,  at  least,  consisted  in> 
the  use  of  a  forked  hazel  switch,  called  a  "water  witch,"  which  would,  by 
some  phenomenal  attraction,  incline  itself  in  the  hands  of  Frisbie  to  the- 
hiddeo  wells  of  oil,  or  may  be  of  water,  he  could  not  say  for  certain  which. 
It  seems  that  he  used  this  switch  on  appellant's  land,  and  in  this  way  iiv 
part  satisfied  himself  that  there  was  oil  there. 

Appellant  did  not  deny  to  appellees  the  right  to  explore  his  land  ty  sink^ 
ing  wells  thereon  within  the  two  years  given  by  the  contract.     On  the  con- 
trary, he  said  that  he  was  willing  that  they  should  do  so.    The  option  con- 
tracts are  susceptible  of  two  possible  constructions.     One,  that  it  did  not 
bind  the  lessees  to  sink  any  well  upon  the  land,  or  to  demonstrate  by  actual, 
physical  tests  that  oil,  gas  or  coal    in  paying  workable  quantities  underlaid 
it.    The  other  is,  that  the  lessees  were  bound  to  make  such  tests.    Of  tbe- 
tlrst,  which   seems  to  be  the  construction   placed  on  the  contract  by  appel- 
lees, it  would  result  in  appellant's  being  bound  to  convey  by  absolute  deed 
a  very  valuable  element  of  his  estate  without  any  consideration  whatever^ 
for  whether  coal  or  oil  or  gas  existed  in  his   land,  the  prospeot  of  it  waa. 
of  value  to  him.    If  it  did  exist,  of  course  that  fact  might  become  of  great 
Value  to  him,  but  if  his  lessees  were  not  bound  in  fact  to  sink  a  well  or 
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wells  upon  the  land  to  test  Its  mineral  properties,  yet  could  keep  appellant 
and  all  others  from  doing  so,  it  would  be  in  the  power  of  the  lessees  to  pre- 
vent its  development  indefinitely,  or  forever.  In  that  way  the  lessor  would 
ffet  nothing  from  his  lease;  would  get  nothing  for  even  the  chance  of  find- 
ing minerals  there.  In  this  view  of  the  contract  it  does  not  bind  the 
lessees  either  to  sink  a  well  upon  the  land,  nor  to  work  the  wells  if  sunk, 
and  if  minerals  should  be  found  in  paying  quantities.  They  could  in  that 
way,  though  satisfied  that  the  land  did  contain  oil  and  gas,  and  though  it 
be  a  fact  that  it  did,  get  from  it  these  properties  without  paying  anything, 
by  draining  them  off  through  wells  tapping  the  same  pools  or  veins  on  the 
adjacent  lands.  Or  they  could  plug  the  holes,  and  indefinitely  postpone 
working  the  wells.  Such  contracts  lack  the  mutuality  essential  to  their 
validity.  A  unilateral  executory  contract  is  in  law  a  nudum  pactum,  and 
is  unenforcible.  Where  it  is  left  to  one  of  the  parties  to  an  agreement  to 
choose  whether  he  will  proceed  or  abandon  it,  neither  can  specifically  en- 
force its  execution  in  equity.  (Litz  v.  Goosling,  98  Ky.,  186;  Federal  Oil 
Co.  V.  Western  Oil  Co.,  112  Federal  Rep.,  S73;  Marble  Co.  v.  Bipley, 
10  Wall.,  S30. )  Nor  is  the  recited  consideration  of  $1  sufficient  to  up- 
hold an  action  for  the  spsolfic  eaforoement  of  a  contract  otherwise  unsup- 
ported by  considemtion.  As  was  said  in  Federal  Oil  Co.  v.  Western  Oil 
Co.,  supra,  "the  consideration  would  be  so  trifling,  compared  with  the  value 
of  the  lease-hold  interest,  as  to  shock  the  moral  sense."  Any  fact  showing 
that  the  contract  is  unfair,  unjust  and  against  good  conscience  will  justify 
a  court  of  equity  in  refusing  to  decree  its  performance.  On  the  other  hand, 
where  a  written  contract  can,  from  its  context,  be  construed  so  as  to  be 
binding  upon  the  parties  to  it,  instead  of  not  binding,  the  former  construc- 
tion is  preferred,  as  it  is  not  to  be  deemed  that  the  parties  have  been  to  so 
much  care  to  do  nothing.  The  deliberateness  of  entering  into  written  en- 
gagements of  itself  implies  a  purpose  to  become  bound  by  the  making  of  an 
enforcible  agreement,  unless  the  very  terms  of  the  paper  repel  the  Idea. 
The  purpose  of  these  contracting  parties  must  have  been  the  finding  of  oil 
or  gas  in  paying  quantities  on  this  land,  if  to  be  found,  and  their  being 
worked  so  as  to  make  money  for  each  party.  That  was  the  point  where 
their  minds  met.  The  owner  of  the  soil  could  not  have  dreams  that  he  was 
putting  it  out  of  his  power  to  ever  develop  or  have  developed  the  mineral 
possibilities  of  his  farm;  nor,  if  minerals  were  found,  that  it  would  be  left 
to  the  exclusive  discretion  of  the  other  party  whether  they  would  be  brought 
into  marketable  condition. 

In  construing  a  somewhat  similar  lease  it  was  said  in  Huggins  v.  Daley, 
48  L.  R.  A.,  830,  40  C.  C.  A.,  19,  99  Fed.,  613:  "The  land  owner  is  entitled  to 
his  royalty  as  promptly  as  it  can  be  had.  The  danger  of  drainage  from  his 
small  holding  is  increased  by  delay,  and  the  resulting  damage,  not  being 
susceptible  of  pecuniary  measurement,  is,  therefore,  not  compensable.  No 
such  lease  should  be  so  construed  as  to  enable  the  lessee,  who  has  paid  no 
consideration,  to  hold  it  merely  for  speculative  purposes,  without  doing 
what  he  stipulated  to  do,  and  what  was  clearly  in  the  contemplation  of  the 
lessor  when  he  entered  into  the  agreement.'* 

And  in  Conrad  v.  Morehead,  89  N.  C,  81,  it  was  also  held:  "It  would  be 
unjust  and  unreasonable,  and  contravene  the  nature  and  spirit  of  the  lease, 
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"^  allow  the  lessee  to  continue  to  hold  his  term  a  considerable  length  of 
'tilme,  without  makiog  any  efiFort  at  all  to  mine  for  gold  and  other  metale. 
Such  a  construction  of  the  rights  of  the  parties  would  enable  him  to  prp- 
'^wtnt  the  lessor  from  getting  his  tolls  under  the  express  covenant  to  pay  the 
"Vame,  and  deprive  him  of  all  opportunity  to  work  the  mine  himself,  or  per- 
mit others  to  do  so.  The  law  does  not  toIerat>e  such  practical  absurdity,  nor 
^"wlll  it  permit  the  possibility  of  such  injustice.''  Our  construction  of  this 
-contract  is,  that  when  accepted,  as  it  was  within  four  months  of  its  date,  it 
'bound  the  lessees  to  within  two  years  from  such  acceptance  explore  the  land 
•^described  by  actually  sinking  a  well  or  wells  upon  it.  If  oil  or  gas  or  coal 
"^ere  found  therein  in  paying  quantities,  then  the  lessees  were  bound  to 
•diligently  work  and  operate  same  so  as  to  bring  the  product  to  a  present 
"market^  and  so  as  to  promptly  yield  to  the  lessor  bis  royalty;  that  unless 
^the  lessees  did  so  actually  develop  the  land  in  question,  and  in  good  faith 
■-and  diligence  operate  it,  the  lease  should  be  deemed  abandoned.  (Parish 
Tork  Oil  Co.v.  Bridgewjiter  Gas  Co.,  51  W.  Va.,  583.  59  L.  R.  A.,  566.)  In 
110  event  were  appellees  entitled  to  the  deed  provided  for  by  the  option  till, 
;a8  the  result  of  such  actual  development  within  the  life  of  the  contract,  gas 
-or  oil  or  coal  were  found  in  paying  quantities. 

The  judgment  of  the  circuit  court,  decreeing  a  specific  execution  of  the 
«ontraot  by  the  making  and  delivery  of  deeds  by  appellant,  is  reversed  and 
cause  remanded  for  a  judgment  in  conformity  herewith. 

Whole  court  sitting. 


FLOWERS  V.  MOORMAN  &  HILL 
(Filed  April  19,  1905— Kot  to  be  reported.) 

1.  Mortgages— F]xecution—Recording— Notice— Priority  of  lien— Where  two 
^nortga^es  were  executed  on  land  by  the  owner  to  two  different  parties  on 
^different  dates,  If  the  junior  mortgage  be  first  put  to  record  in  the  county 
•court  clerk's  office,  without  notice  or  knowledge  bj  the  mortgagee  of  the 
•prior  mortgage,  such  junior  mortgagee  thereby  acquires  priority  over  the 
«enlor  mortgage  subsequently  recorded. 

2.  Conflicting  evidencp— Finding  of  chancellor— Weight— In  a  controversy 
tetween  the  two  mortgagees  as  to  whether  or  not  the  junior  mortgagee  at 
^he  time  he  accepted  his  mortgage  had  knowledge  of  the  prior  mortgage, 
"Where  the  evidence  is  conflicting  some  weight  should  be  given  by  this  court 
to  the  chancellor's  ncqualntance  with  the  parties  and  witnesses. 

.'BaTTy  &  Reid  for  appellant. 

Poston  &  Moorman  for  appellee. 

.Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Oo  December  3,  1901,  I.  T.  Plasters  and  wife  executed  to  appellees,  Moor- 
man 8c  Hill,  their  note  foz  IIHO,  due  one  year  after  date,  and  at  the  same 
ifelme  gave  them  a  mortgage  on  a  house  and  lot  inRlneyvllle,  Hardin  county, 
-to  secure  its  payment.  On  February  4,  1902.  Plasters  and  wife  executed  to 
-appellees  a  second  note  for  |5S,  also  payable  one  year  after  date,  and  to 
^secure  its  payment  a  second  mortgage  upon  the  same  house  and  lot  was  exe- 
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CQted  by  the  obligors  to  appellees,  bat  neither  of  these  mortgages  was  re- 
corded at  the  time. 

On  August  19,  1908,  Plasters  and  wife  exeouted  to  the  appellant,  W.  M. 
Tlowers,  two  notes  of  $100  each,  due  in  one  and  two  years  after  date,  respeot- 
lyely,  and  to  secure  their  payment  executed  and  delivered  to  him  a  mort- 
gage upon  the  same  house  and  lot  covered  by  the  two  prior  mortgages  in 
tavor  of  appellees.  All  three  of  the  mortgages  were  acknowledged  by  the 
mortgagors  at  the  time  of  their  execution,  respectively;  that  held  by  the  ap- 
pellant was  duly  recorded  in  the  office  of  the  clerk  of  the  Hardin  County 
Court,  October  23,  1908,  and  the  two  held  by  nppelleee  were  lodged  for  record 
November  9,  1908,  in  the  same  office,  but  were  not  recorded  until  November 
19,  twenty  days  after  that  of  appellant's  was  rt^corded. 

Appellees  sued  Plasters  and  wife  in  the  circuit  court  upon  the  two  notes 
held  by  them,  and  to  enforce  the  mortgage  liens  given  to  secure  their  pay- 
ment. Appellant  was  made  a  defendant  and  called  upon  to  set  up  his  mort- 
age lien,  but  it  was  charged  In  the  petition  that  his  mortgage,  though  first 
recorded,  was  inferior  to  those  of  appellees,  for  the  alleged  reason  that  ap- 
pellant at  the  time  of  the  execution  to  him  of  the  mortgage  from  Plasters 
and  wife  had  notice  of  the  prior  execution  to  appellees  of  the  two  mort- 
gages on  the  same  property  from  the  same  parties. 

Appellant's  answer  denied  that  he  had  notice  of  appellees'  mortgage  liens 
at  the  time  of  the  execution  of  his  mortgage,  or  that  he  knew  of  them  until 
After  the  recording  of  his  nioitgnge,  and  averred  the  superiority  of  his  Hen 
over  theirs.  The  lower  court,  however,  decided  this  issue  of  fact  in  favor 
of  appellees,  consequently  the  house  and  lot  covered  by  the  several  mort- 
gages was  adjudged  to  be  sold  to  pay  first  the  two  lien  debts  of  appellees, 
and  next  those  of  appellant.  If  appellant's  mortgage  was  accepted  by  him 
without  knowledge  of  those  previously  executed  by  the  same  parties  upon 
the  same  property  to  appellees,  it  follows  that  he  was  entitled  to  priority,  as 
his  mortgage  was  not  only  properly  lodged  for  record,  but  also  actually 
recorded   before  those   of  appellees.     (Kentucky  Statutes,  sections  494-5-6. ) 

We  find  the  law  on  this  subject  well  stated  in  Emery  v.  Vaugh,  18  Ky. 
Law  Rep.,  281 :  *'If  the  facts  and  circumstances  are  sunb  as  to  either  charge 
the  second  mortgagee  with  actual  notice  of  the  first  mortgage,  or  such  as  to 
have  caused  a  reasonably  prudent  man  to  have  made  such  inquiry,  then  the 
second  mortgagee  is  chargeable  with  notice,  and  is  presumed  to  have  ac- 
cepted the  mortgage  with  full  knowledge  of  the  existence  of  the  first  mort- 
gage. 

A  careful  reading  of  the  evidence  in  the  case  at  bar  leaves  us  in  doubt  as 
to  how  the  single  issue  of  fact  should  be  decided.  Indeed  we  have  rarely 
found  testimony  more  conflicting  or  irreconcilable  than  it  appears  in  this 
case,  for  which  reason  we  think  it  unprofitable  to  consume  time  in  discus- 
sing it.  The  chancellor  was  of  opinion  from  the  evidence  that  appellant  at 
the  time  of  accepting  the  mortgage  from  Plasters  and  wife  knew  of  the 
existence  of  the  two  prior  mortgages,  given  by  the  same  parties  to  appellees, 
and  that  the  debts  they  were  given  to  secure  were  then  unsatisfied.  His 
written  opinion  found  in  the  record  manifests  the  care  and  industry  with 
which  he  weighed  and  considered  the  evidence  upon  this  issue  of  fact  pre- 
sented by  the  parties.    We  do  not  concur  in  some  of  the  reasoning  appear- 
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Sng  in  the  opinion,  but  can  And  no  sufQcient  reason  for  rejecting  the  main 
conclusion  therein  ezpresfled.  Besides,  some  weight  should  be  attached  to- 
the  chancellor's  acquaintance  with  the  parties  and  witnesses. 

While  it  is  the  rule  of  practice  in  this  court  that  in  equity  cases  judgment 
will  be  given  according  to  the  weight  of  the  evidence  and  the  truth  of  the 
matter  as  it  shall  appear  to  the  court  from  the  whole  record,  yet  ** where 
the  proof  is  conflicting,  and  on  the  whole  case  the  mind  is  left  in  doubt  as 
to  the  truth,  the  chancellor's  judgment  will  not  be  disturbed."  (Campbell 
V   Trosper,  22  Ky.  Law  Bep. .  280  ) 

Being  of  opinion  that  the  rule  last  stated  must  of  necessity  be  applied  in 
this  case  the  judgment  is  affirmed. 


ILLINOIS  CENTBAL  R.  R.  CO.  v.  COLLY. 
(Filed  April  19.  1905— Not  to  be  reported.) 

1.  Peremptory  instruction— A  peremptory  instruction  should  never  be 
given  where  there  is  any  evidence,  however  slight,  tending  to  support  the 
plaintiff's  cause  of  action. 

2.  Offer  to  compromise— Evidence  of  an  offer  to.  the  plaintiff  to  com- 
promise her  claim  for  damages  for  an  injury  received  by  her  while  a  pas- 
senger on  defendant's  railroad  train  is  incompetent. 

8.  Misconduct  of  counsel — Statement  to  jury— A  statement  made  by  plain- 
tiff's counsel  in  his  argument  to  the  jury  in  an  action  against  a  railroad 
company  for  damages  by  a  passenger,  alleging  negligence  in  defendant's 
servants  in  the  operation  of  its  train,  to  the  effect  that  the  statistics  fur- 
nished by  the  interstate  commerce  commission  show  that  during  last  year 
60,000  persons  were  killed  and  crippled  upon  the  railroads  of  the  United 
States,  can  not  be  said  to  be  improper  when  made  in  reply  to  a  statement  of 
counsel  for  the  railroad  company  that '* the  railroads  employ  careful  and 
competent  engineers;  that  it  is  to  their  interest  to  do  so  to  preserve  its  prop- 
erty and  protect. its  passengers,  and  if  they  were  not  careful  and  competent 
men  they  would  not  be  retained." 

4.  Passenger— Finding  seat— Bumping  of  car— Injury— Verdict— Excessive 
— Where  the  evidence  shows  that  a  woman  passenger  who  had  just  boarded 
a  crowded  car  and  was  trying  to  find  a  seat  was  thrown  down  by  another 
car  suddenly  and  violently  striking  the  one  she  was  in,  and  injured  about 
her  hip  and  back  so  as  to  render  her  unconscious  for  a  time,  and  causing 
her  great  suffering,  which  had  continued  down  to  the  time  of  the  trial,  a 
verdict  of  $750  in  damages  can  not  be  held  to  be  excessive. 

Robbins,  Thomas  &  Carr,  J.  M.  Dickinson  and  Trabue,  Doolan  Ss  Cox 
for  appellant. 

Lee  &  Hester  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee  recovered  judgment  in  the  lower  court  against  the  appellant 
for  1750  damages  for  injuries  sustained  to  her  person  by  the  alleged  negli- 
gence of  its  employes  while  she  was  a  passenger  upon  one  of  its  trains.  Ac- 
cording to  the  averments  of  the  petition  and  the  evidence  introduced  by 
appellee  in  support  thereof  her  injuiies  were  received  as  follows:  Appellee 
and  her  husband  purchased  tickets  at  Fulton,  and  there  took  passage  on  ap- 
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pellant's  train  at  night  for  the  purpose  of  going  to  Mayfleld  to  visit  tbelr^ 
daughter.    Upon  entering  the  coach  and  finding  all  the  seats  near  them 
occupied,  they  went  toward  the  other  end  in  search  of  a  seat,  and  walked 
the  length  of  the  coach  without  finding  one.    Thereupon  appellee's  husband 
left  her  standing  in  the  aisle  and  retraced  his  steps,  still  looking  for  and 
hoping  to  find  a  vacant  seat  for  her.    After  her  husband   left  her  appellee> 
was  offered  a  seat  by  a  woman  near  by,  who  removed  a  child  to  her  lap  ta 
make  room  for  her.    As  appellee  was  about  to  take  the  seat  thus  offered  ber^ 
the  car  in  which  she  was  standing,  by  the  alleged   negligence  of  appellant's, 
servants  in  charge  of  the  train,  suddenly,  and  with  iinusual  and  unneces- 
sary force  and  violence,  was  struck  by  another  coach  attached  to  the  engine, 
which  was  backed  against  and  coupled  to  it,  and  she  was  thereby  caused  to. 
fall  against  the  seat  or  some  part  of  the  car  and  to  the  floor,  whereby  she 
was  jarred  and  stunned  to  such  an  extent  as  to  render  her  iinconsolons  for- 
a  time,  and  her  hip  and  back  so  injured  as  to  then,  and  continuously  there- 
after, cause  her  great  physical  and  mental  pain  and  suffering. 

The  answer  denied   the  negligence  complained  of,  or  that  the  cars  were- 
brought  together  In  making  the  coupling  with  more  than   the  usual  or- 
necessary  force,  or  that  appellee  was  thereby  thrown  down   or  injured,  and 
averred  contributory  negligence  on   her  part,  but  for  which  her  injuries,  it. 
any.  would  not  have  been  reoeived.    The  plea  of  contributory  negllgenoe- 
was  denied  by  the  reply,  which  completed  the  Issues.    We  will  notice  only 
such  of  the  grounds  for  a  new  trial  as  are  now  relied  on  by  appellant  for  a.  * 
reversal.    It  is  insisted  for  appellant  that  the  trial  court  erred  In  refusing 
the  peremptory  instruction  asked  by  it  at  the  conclusion  of  appellee's  testi- 
mony.    The  peremptory  instruction  would  not  have  been  proper.    Though 
appellee  alone  testified  in  support  of  her  cause  of  action,  her  statements,  it 
accepted  by  the  jury,  sustained  the  averments  of  the  petition  as  to  the  man- 
ner of  receiving  her  InjurieR,  and  eatablished  the  fact  that  they  were  caused 
by  the  negligence  of  appellants'   servants  in  making  the  coupling  com- 
plained of.     A  peremptoiy  instruction  should  never  be  given  in  behalf  of 
the  defendant  when  there  is  any  evidence,  however  slight,  tending  to  sup- 
port the  plaintiff's  cause  of  action. 

It  is  further  insisted  for  appellant  that  the  court  did  not  properly  instruct, 
the  jury  that  it  erred  in  refusing  to  give  certain  instructions  asked  by  ap- 
pellant. Instruction  No.  1,  given  by  the  coart,  was  Improper,  as  it  author- 
ized the  jury  to  find  for  appellee  if  the  coach  in  which  she  was  a  passenger- 
was  so  negligently  or  recklessly  moved  by  appellant's  servants  as  to  cause 
her  injuries,  whereas  the  cause  of  action  was  not  only  the  negligent  moving 
of  the  cars,  but  also  the  negligent,  unnecessary  and  violent  sti iking  of  the 
coach  she  was  in  by  or  against  another  in  effecting  a  coupling,  and  this, 
feature  of  alleged  negligence  should  also  have  been  presented  by  the  instruc- 
tion. 

The  error  in  this  instruction  was,  however,  cured  by  Ingtruction  No.  S». 
which  directed  the  attention  of  the  jury  to  the  fact  that  if  appellee  was  en- 
titled to  recover  at  all,  it  was  upon  the  ground  that  appellant's  servants 
were  guilty  of  negligence  in  coupling  the  cars  with  such  unusual  and  un- 
necessary force  as  to  cause  her  to  fall  and  sustain  the  injuries  compJaine<| 
of,  and  the  same  instrnction  in  substance  further  told  the  jury  that  if  the]^ 
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>)elleyed  from  the  eTldenoe  that  appellaot's  servants  bandlfd  the  coach  in 
^hloh  appellee  was  a  passenger  In  the  usual  manner,  and  made  the  coupling 
in  the  ordinary  way  incidental  to  railroading,  or  if  appellee  was  herself 
guilty  of  negligence,  but  for  whloh  she  would  not  have  been  injured,  they 
should  find  for  appellant. 

Instruotion  2  was  unduly  favorable  to  appellant,  in  that  the  jury  were  an- 
thori7.ed  by  it  to  find  for  appellant  if  the  coupling  of  the  cars  was  made  in 
the  way  that  was  customary  and  incidental  to  railroading,  without  defining 
the  degree  of  care  with  which  It  should  have  been  done.  The  manner  in 
'which  such  coupling  Is  usually  done  by  appellant's  servants,  or  other  rail- 
road men,  may  not  be  a  reasonably  safe  or  careful  way  of  doing  such  work. 

Instruotion  No.  8  was  devoted  to  definitions  of  negligence  and  ordinary 
care. 

Considered  as  n  whole  the  instructions  were  as  favorable  to  appellant  as 
was  proper,  but  in  some  respects  prejudicial  to  appellee.  As  the  refused  in- 
structions aeked  by  appellant  were  in  effect  embraced  by  those  given,  ap- 
pellant has  no  cause  of  complaint  on  that  score.  Appellant  also  complains 
that  the  court  erred  in  excluding  as  testimony  the  fact  it  offered  to  prove  by 
appellee  that  in  an  effort  to  settle  with  appellant  before  suit  her  claim 
against  it  for  the  injuries  alleged  to  have  been  sustained  by  the  negligence 
of  its  servants,  she  fixed  the  amount  thereof  at  1600,  or  offered  to  settle  at 
that  sum,  instead  of  82,000,  the  amount  for  which  she  sued. 

We  think  this  testimony  was  properly  excluded  by  the  court.  The  offer 
of  appellee  to  accept  S500  In  settlement  of  her  claim  was  made  before  siiii 
was  filed,  was  made  doubtless  to  avoid  a  suit,  and  was  an  offer  to  compro- 
mise, proof  of  which  Is  never  admissible  as  evidence.  Another  alleged  erroi 
complained  of  is  that  counsel  for  appellee  was  allowed  by  the  court  to  make 
•certain  improper  statements  in  argument  to  the  jury,  to  the  effect  that  the 
*' statistics  furnished  by  the  interstate  commerce  commission  show  that 
during  last  year  f.0,000  persons  were  killed  and  crippled  upon  the  railroads 
of  the  United  States,  and  that  the  facts  of  the  case  at  bar  proved  that  the 
servants  of  appellant  were  reckless  or  careless  In  the  management  of  the 
train  upon  which  appellee  was  injured."  The  statements  in  question  were 
made,  as  shown  by  the  record,  in  reply  to  a  statement  of  appellant's  coun- 
sel in  argument  to  the  jury,  "that  the  railroads  employ  careful  and  com- 
petent engineers;  that  it  was  to  their  Interest  to  do  so  to  preserve  its  prop- 
erty and  protect  Its  passengers,  and  if  they  were  not  competent  and  careful 
men  they  would  not  be  retained,  and  the  fact  that  engineer  Crogan  (who 
'was  a  witness  for  appr»llant)  had  been  an  engineer  for  twenty-four  years, 
showed  he  was  a  competent  and  careful  engineer  and  could  be  trusted  in 
handling  trains." 

In  view  of  what  was  said  by  appellant's  counsel  we  are  not  prepared  to 
•say  that  the  statements  of  appellee's  counsel  complained  of  were  improper. 
While  not  appearing  in  the  record  the  facts  and  figures  furnished  by  the 
report  of  the  interstate  commerce  commission  became  and  are  a  part  of  the 
history  of  the  country,  and  as  such  are  known  to  the  reading  public.  Or- 
dinarily things  well  known,  especially  matters  of  history,  need  not  be 
proved,  and  it  would  be  a  harsh  rule  Indeed  that  would  forbid  on?  charged 
Avith  the  duty  of  instructing  others  from  drawing  upon  the  facts  of  history 
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to  illustrate  a  tbooght  or  point  an  argument.  At  any  rate,  Sa  not  ap-. 
parent  from  the  record  that  appellant  wae  prejudiced  by  the  remarks  o^ 
counsel  complained  ot.  Finally,  it  is  complained  by  appellant  that  the  Ter-. 
diet  of  the  jury  is  not  supported  by  and  is  contrary  to  the  evidence;  and,^ 
further,  that  it  is  excessive. 

We  can  not  sustain  either  of  these  contentions.  It  is  true  that  appellee^ 
stands  alone  In  her  testimony  as  to  the  manner  in  which  her  injuries  were» 
received.  She  seems  to  have  known  none  of  her  fellow  passengers  on  the^ 
train,  and  none  of  them  was  introduced  by  her  or  appellant  as  witness^ 
Appellee  described  with  particularity  the  facts  and  ciroumstances  connected^ 
with  and  leading  to  the  accident.  As  to  the  fact  that  she  was  thrown  dowi^ 
by  the  striking  of  the  car  she  was  on,  and  as  to  the  character  and  extent  o^ 
her  injuries,  she  was  uncontradicted.  Appellant  introduced  its-  trainmeiv 
who  testified  that  the  coupling  of  the  cars  on  the  occasion  in  question  was^ 
done  in  the  usual  way,  and  without  force  or  violence.  The  jury  were  the^ 
triers  of  the  facts,  and  they  had  the  right  to  accept  the  testimony  of  appel- 
lee as  to  the  truth  of  the  matter  and  reject  that  of  appellant's  witnesses. 
'*We  can  not  say  that  mere  numerical  superiority  of  witnesses  on  one  side* 
constitutes  preponderance  of  proof,  nor  can  we  disturb  the  verdict  as  not^ 
being  sustained  by  sufficient  evidence."  (Alcorn  v.  Powell,  &o.,  22  Ky.. 
Law  Rep.,  1864.) 

As  to  the  injuries  of  appellee,  her  own  testimony  as  well  as  that  of  her^ 
physician  showed  that  she  was  hurt  in  the  back  and  hip;  that  her  suflering:^ 
was  great,  and  that  it  continued  down  to  the  time  of  the  trial  of  the  cause. 
The  physician  was  not  sure  that  her  health  was  permanently  injured,  prob- 
ably that  fact  can  not  yet  be  determined.  Upon  the  whole  case,  while  the 
compensation  allowed  appellee  by  the  jury  was  liberal,  from  the  proof  W6» 
are  unable  to  say  that  it  was  excessive. 

Wherefore,  the  judgment  is  affirmed. 


McKINNEY  V.  THOMPSON. 
(Filed  April  20,  1QO&-Not  to  be  reported.) 

1.  Barbed-wire  fence— Where  appellant  had  erected  a  barbed-wire  fenco. 
along  appellee's  easement  without  bis  consent,  under  the  provisions  of  sec-, 
tlon  1784,  Kentucky  Statutes,  he  was  properly  enjoined  from  maintaining, 
such  fence. 

9.  Easements— The  evidence  clearly  establishing  the  use  of  the  passway  ixx, 
controversy  by  prescription,  appellant  has  no  cause  to  complain  of  the  judg-s. 
ment  fixing  the  width  of  the  passwny  at  eighteen  feet. 

Montgomery  &  Lee  for  appellant. 

James  B.  Finnell  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellee  in  the  Scott  Circuit  Court  for- 
tbe  purpose  of  enjoining  appellant  from  narrowing  a  right  of  way  claimed 
by  appellee,  and  from  maintaining  a  barbed-wire  fence  along  its  line.    The^ 
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^tltlon  fltatefl,  rabstantimlly,  that  one  Remns  Pajoe  formerly  owned  a 
iarge  tract  of  land  In  Soott  oountj,  Kentuokj,  wbioh  after  his  death  waa 
subdivided  and  sold  In  smaller  tracts,  one  of  wbioh  now  belongs  to  appellee, 
another  to  appellant,  a  third  to  J.  W.  Prowell,  and  a  fourth  to  J.  M.  Tla- 
xlale;  that  the  lands  of  Prowell,  appellant  and  Tisdale  are  situated  between 
those  of  appellee  and  the  Oxford  and  Newtown  road,  which  is  the  only  high- 
way acoeseible  from  them;  that  In  the  division  of  these  lands,  more  than 
twenty-five  years  before  the  institution  of  this  action,  the  commiasloners 
-entruEted  with  this  duty,  for  some  reason,  failed  to  establish  a  passway  for 
the  land  now  owned  by  appellee  to  the  public  highway  before  mentioned, 
but  that  appellee  had  acquired  by  adverse  user  for  fifteen  years,  and  now 
-owned,  a  passway  from  his  land  over  that  of  Prowell,  appellant  and  Tisdale, 
t)f  a  varying  width  of  from  twenty  to  thirty  feet;  that  appellant  had  wrong- 
fully narrowed  this  right  of  way  where  It  passes  over  his  land  by  erecting 
«nd  maintaining  a  barbed-wire  fence  in  and  along  the  same  The  appellant 
filed  an  answer,  admitting  appellee  was  entitled  to  a  right  of  way  as  claimed 
by  him  for  the  width  of  eighteen  feet,  but  denying  that  it  was  wider  than 
that;  he  also  admitted  the  erection  of  a  barbed-wire  fence,  but  denied  that 
it  was  a  nuisance,  or  interfered  with  appellee *p  right  of  way.  After  the 
t)A8e  had  been  pending  more  than  a  year  he  tendered  and  offered  to  file  an 
oniended  petition,  in  which  he  undertook  to  set  up  in  estoppel  certain  facts 
admitted  to  be  true  in  an  agreed  action  between  Prowell  and  appellee  con- 
cerning the  right  of  way  over  the  former's  land.  The  pleading  tendered 
also  admitted  the  legal  right  of  appellee  to  have  a  passway  establisht^d  oxer 
his  land,  but  alleged  that  none  had  ever  theretofore  been  legally  established 
either  by  grant  or  adverse  user  for  the  statutory  period.  There  is,  in  addi- 
tion, the  following  allegation:  "He  says  that  the  only  attempt  to  locate  a 
passway  which  has  ever  been  made  was  when  this  defendant  left  a  space  of 
■eighteen  feet  for  the  purpose  of  a  passway,  which  he  still  insists  is  snflScient 
therefor."  The  motion  to  file  this  amended  answer  was  overruled  by  the 
-court.  i::ubsequently  appellant  offered  and  was  allowed  to  file  a  second 
amended  answer,  in  which  he  alleges  In  susbtance  that  the  use  of  the  right 
-of  way  in  question  was  by  permission  only.  This  was  controverted  by  reply. 
On  final  submission  the  court  entered  a  decree  establishing  a  right  of 
way  eighteen  feet  in  width,  os  admitted  by  appellant,  and  perpetually  en- 
joining him  from  obstructing  appellee  in  its  use  and  from  maintaining  the 
barbed-wire  fence  along  its  line.  To  reverse  this  judgment  he  has  brought 
the  record  to  this  court  for  re'Plew.  It  is  apparent  that  appellee's  land 
would  be  utterly  valueless  without  the  right  of  way  to  the  public  road,  and 
the  evidence  shows  that  it  has  been  constantly  used  by  appellee  and  his 
vendors  under  a  claim  of  right  since  the  original  division  of  Kemus  Payne's 
estate.  It  is  ditficult  to  determine  just  what  appellant  does  claim  by  faU 
answer  as  amended  with  reference  to  appellee's  legal  right  to  the  use  of  the 
passway.  Taken  as  a  whole,  we  are  inclined  to  think  it  admits  the  right, 
but  if  this  conclusion  be  unsound,  taking  the  most  favorable  view  possible, 
the  pleading  admits  the  actual  user,  but  alleges  that  it  was  by  permission. 
It  is  immaterial,  for  the  purposes  of  this  appeal,  which  of  these  conclusions 
be  adopted.  The  evidence  clearly  refutes  the  user  by  permission  and  estab- 
lishes the  prescriptive  right.    An  the  judgment  establishes  the  width  of  the 
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easemeot  at  eighteen  feet,  as  oon tended  for  bj  appellant,  he  has  no  oanee  of 
complaint  on  this  brmnoh  of  the  oontroyeny. 

The  claim  that  section  1784  of  the  Kentucky  Statutes  permits  the  nse  of 
•a  barbed-wire  fenoe  along  the  lines  of  a  right  of  way  results  from  a  mis- 
reading of  the  statute,  so  much  of  which  as  is  pertinent  to  the  subject  in 
hand  being  as  follows:  *'When  a  division  fence  is  desirable,  or  is  made 
necessary  by  the  division  of  Improved  or  inclosed  land,  or  when  no  fenoe  or 
no  division  fence  exists  between  the  improved  or  inclosed  lands  of  adjoin- 
ing owners,  or  lands  where  the  right  of  way  is  owned  by  one  party,  either 
party  may,  after  he  has  built  a  lawful  fence  upon  his  proportion  of  the  line, 
require  the  other  party  to  erect  a  lawful  fence  out  of  planks,  rails,  wire  or 
wire  and  plank  upon  his  proportion  of  the  line;  but  no  barbed-wire  shall  be 
used  without  the  consent  of  both  parties  to  the  fence."  *  *.  *  As  the 
statute  specifically  prohibits  the  erection  of  a  barbed-wire  fence  along  the 
line  of  a  right  of  way  without  consent  of  parties,  the  court  did  not  err  in 
enjoining'  appellant  from  the  further  maintenance  of  that  which  he  had 
wrongfully  erected  along  the  line  of  appellee's  easement. 

Perceiving  no  error  in  the  record  prejudicial  to  the  legal  rights  of  appel 
lant  the  judgment  is  aifirmed. 


BEVINS  V.  COMMONWEALTH. 

(Filed  April  20,  1906— Not  to  be  reported.) 

Pool  tables— Payment  of  license  for— Repeal  of  statute— The  revenue  law 
of  this  State,  which  became  effective  March  29,  1903,  does  not  include  the 
statute  requiring  the  payment  of  a  license  tax  tO  keep  pool  tables,  and, 
therefore,  the  latter  statute  was  repealed  by  the  enactment  of  the  present 
revenue  law.  It  follows,  therefore,  that  a  license  for  pool  tables  is  no  longer 
required. 

Little  &  Slack  for  appellant. 

N.  B.  Hays  and  C.  H.  Morris  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Ed.  Bevins,  was  indicted  by  the  grand  jury  of  Daviess 
county,  charged  with  the  offense  of  "ket^plng  a  room  in  which  a  pool  table 
was  kept,  for  the  use  of  which  a  price  was  charged,  without  first  procuring  a 
license  so  to  do,  and  paying  the  tax  thereon  as  required  by  law."  Upon  the 
trial  of  the  case  the  defendant,  in  open  court,  admitted  the  truth  of  the  facts 
stated  in  the  indictment,  whereupon  he  was  found  guilty,  and  fined  in  the 
sum  of  $66,  from  which  he  prosecutes  this  appeal. 

The  soundness  of  the  judgment  of  the  trial  court  depends  upon  the  ques- 
tion of  whether  or  not  so  much  of  the  former  revenue  statute  as  required  a 
license  to  keep  pool  tables  is  still  in  force.  It  is  conceded  that  under  the 
law  as  it  existed  prior  to  March  SO,  1902,  the  payment  of  a  license  tax  was 
required,  and  that,  by  the  revenue  statute  which  became  a  law  on  the  day 
mentioned,  the  former  provision,  requiring  the  payment  of  a  license  tax  for 
the  keeping  of  pool  tables,  is  omitted.  An  examination  of  the  revenue  act, 
which  became  a  law  on  the  20th  day  of  March,  1002,  and  which  Is  chapter  108 
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of  the  Kentuoky  Statutes,  makes  it  clear  that  St  was  Intended  to  oonetltnte 
the  general  revenue  law  of  the  State,  and  that  any  former  provifiion  relating 
to  the  State's  revenue  not  contained  in  It  is  repealed.  The  title  oontains  a 
list  of  all  the  revenue  statutes  theretofore  existing,  which  it  was  desired  to 
amend  and  re-enact,  and  they  are  welded  together  and  re>enacted  so  aa  to 
read  as  now  set  forth  in  the  Kentucky  Statutes.  In  this  general  statute 
all  of  the  subjects  of  taxation  and  license  are  set  .forth  with  snoh  nkinnte 
particularity  as  to  exclude  the  idea  that  the  legislature  intended  that  i( 
should  not  contain  all  the  fiscal  law  of  the  State.  Thin  principle  of  oon- 
struction  finds  support  in  fiuohannon  v.  Common wealtb,  06  Ky.,  Sdl;  Liong,. 
Treasurer  v.  Stone,  Auditor,  19  Ky.  Law  Bep.,  246;  Conley  v.  Common- 
wealth, 17  Ky.  Law  Rep.,  678.  The  case  of  Murphy,  Assessor  v.  City  of 
Louisville,  24  Ky.  Law  Bep.,  1674,  in  nowise  militates  against  this  view. 
There  it  was  held  that  the  law  under  discussion  did  not  repeal  a  revenue- 
act  of  citieb  of  the  first  class,  which,  while  a  general  law,  was  one  of  local 
application  only.  It  follows  from  this  conclusion  that,  under  the  fiscal  lawa 
of  the  State,  the  payment  of  a  license  on  rooms  wherein  pool  tables  are  kept 
for  hire  is  no  longer  required. 
The  judgment  is  reversed,  with  directions  to  dismiss  the  Indictment. 


Tpl^e  Keptacky  Jj^aW  Keporter 
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MURNAHAN  v.  CINCINNATI,  NEWPORT  AND  COVINGTON 

STREET  RY.  CO..  &o. 

(Filed  April  14,  1905— Not  to  be  reported.) 

Street  railways— Action  against  for  damages— Discharge  of  passenger — 
The  rule  as  to  discbarge  of  passengers  is  different  in  the  case  of  street  rail- 
ways fiom  steam  railways.  The  latter  is  required  to  furnish  a  safe  place 
for  such  discharge,  while  the  former  is  under  no  such  obligation,  but  may 
discharge  its  passengers  ut  convenient  places  along  the  streets  it  traverses. 
In  this  action,  there  being  no  averment  in  the  petition  that  there  was  a  de- 
fect in  the  street,  nor  an  averment  that  the  conductor  knew  of  its  being  an 
unsafe  place  where  the  car  stopped,  and  no  averment  the  condition  alleged 
was  not  known  to  appellant,  a  demurrer  was  properly  sustained  to  her  peti-- 
tlon  in  this  action  for  damages  against  appellee. 

H.  M.  Benton  for  appellant. 

L.  J.  Crawford  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  a   passenger  on  one  of  appellees'  street  cars.     At  S-  • 
o'clock,  a.  m.,  she  alighted  from  it,  and  she  avers  that  in  doing  so  she  frac- 
tured her  ankle  and  sustained  serious  injury  thereby.     She  seeks  to  recover.  • 
damages   for   the  injury.      As  a  ground  for  recovery  it   is   substantially 
averred  that  the  oar  did  not  stop  at  its  usual  stopping  point,  at  which  the 
smooth  surface  of  the  concrete  street  afforded  a  convenient  and  safe  place 
for  passengers  to  alight,  but  that  defendant's  employes  and  servants  negli- 
gently failed  to  stop  the  car  at  the  usual   stopping  point,  but  stopped   it    . 
about  ten  feet  beyond,  at  which   point  the   surface   of  the  street  was  com- 
posed of  rough  and  uneven  granite  stones,  which  afforded  an  unsafe  place   ' 
for  the  plaintiff  (she  was  carrying  an  infant  child)  to  alight  from  the  oar;  .■ 
that  she  bad  no  means  of  observing,  and  was  not  warned  of  the  unsafe  con- 
dition of  the  street,  and  that  the  defendant's  conductor  knowingly  failed  to/ 
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warn  ber  of  the  clanger  of  ber  allgbtlng  al  that  point;  that  the  conductor 
was  on  the  rear  platform  of  the  car,  and  in  t Ida t ion  of  his  duty  nrged  ber 
to  undue  haste  In  alighting  from  the  car;  that  by  bis  words  and  actions  he 
imparted  to  her  his  anxiety  for  her  to  hurriedly  alight  from  the  car.  and 
that  while  she  was  on  the  step  of  the  car  he  took  hold  of  the  bell  rope  as 
though  to  start  the  car,  and  that  she  was  thereby  further  urged  to  hastily 
•  step  to  the  ground,  and  that  in  doing  so  her  foot  turned  upon  one  of  the 
jTough  and  uneven  stones,  thereby  fracturing  her  ankle. 

A  different  duty  attaches  to  a  street  railway  from  that  which  attaches  to 
steam  railway  operators  in  respect  to  furnishing  safe  places  for  discharging 
their  passengers.  The  latter  is  required  to  furnish  such,  while  the  former 
is  under  no  such  obligation,  but  may  discharge  its  passengers  at  convenient 
points  along  the  streets  it  traverses. 

This  court  said   in   Sweet  v.  Louisville   Railway  Co.,  2:-)  Ky.  Law  Rep., 
-12280:  *'It  is  stated,  and  it  seems  to  be  true,  that  a  different  duty  attaches  to 
street  railway  and  to  steam  railway  operators  in  respect  to  furnishing  safe 
places  for  discharging  their  passengers.    The  latter  must  furnish   such, 
while  the  former  is  under  no  such  obligation,  but  discharges  its  passengers 
•at  convenient  points  along  the  streets  it  traversps.     (Booth  on  Street  Rail- 
"Ways,  section  826. )    If  the  street  at  the  place  of  discharging  the  passenger 
presents  a  dangerous  condition  to  one  alighting  there,  and  such  danger  is 
•obvious  to  the  passenger,  the  carrier  is  not  liable  to  him  for  injuries  re> 
<elved  from    such  defects.     But   where   the  danger   is  known,  or  is  such  as 
must  have  been  known,  to  the  carrier,  and  is  unknown  to  the  passenger,  as 
-where  because  of   the  darkness  he  can  not  see   it,  the  carrier  is  bound  to 
warn   the  passenger  of  the  danger,  or  to  assist  him  in  safely  alighting,  or 
«top  the  car  at  a  point  beyond  or  short  of  the  danger  point.    Its  failure  to 
take  one  of  these  precautions  renders  it  liable  to  the  passenger  sustaining 
injury  because  of  such  neglect." 

It  is  a  matter  of  common  knowledge  that  granite  stones  used  for  paving 
streets  are  rough  and  uneven.  There  is  no  averment  that  they  were  more 
so  at  the  point  In  question  than  is  usual  on  streets  thus  paved.  There  is  no 
averment  in  the  petition  that  there  was  a  hold  or  depression  in  the  street, 
neither  is  there  any  averment  that  the  conductor  knew  that  it  was  unsafe 
for  the  plaintiff  to  alight  from  the  car  at  that  place.  There  la  no  averment 
4:hat  the  rough  and  uneven  stones  were  not  obvious  to  the  plaintiff.  It  is 
not  averred  that  she  was  blind,  or  that  her  eyesight  was  defective;  but  facts 
are  averred  wbich  show  that  the  uneven  condition  of  the  stones  was  obvious 
to  her.  .She  alighted  from  the  car  in  broad  daylight,  and,  necessarily,  the 
pacing  of  the  street  was  obvious  to  her.  It  is  averred  In  the  petition  that 
the  couductor  knowingly  failed  to  warn  her  of  the  danger  of  alighting  at 
the  point  where  the  injury  was  received.  That  is  not  equivalent  to  saying 
that  he  h'ld  Knowledge  of  the  fact  that  It  was  dangerous,  but  it  only  im- 
puted  to  him  knowledge  that  he  had  failed  to  give  her  warning. 

We  think  under  the  rule  enunciated  In  Sweet  v.  Railway  the  court  prop- 
erly sustained  the  demurrer  to   the  petition,  and  the  judgment  is  affirmed. 
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COMMONWEALTH  y.  WALLS. 
(Filed  April  14.  1906— Not  to  be  reported. ) 

1.  Indlctmentfi  —  Forgery— Altering  Inetrtinieiitfi— An  indictment  wbioh 
charged  in  enbstancelthat  an  order  for  tbe  payment  of  money  was  altered 
by  erasing  certain  words,  wbich  directed  tbat  a  certain  sum  sbould  be 
withheld,  so  as  to  collect  the  entire  amount,  is  eufflcient  to  charge  forgery 
beoanse  it  enabled  him  who  made  the  erasure  to  obtain  money  by  his  wrong- 
ful act. 

8.  Same— It  Is  not  necessary  that  an  entire  instrument  should  be  forged  to 
make  the  crime  of  forgery  complete.  This  crime  may  be  committed  by  the 
-alteration  of  an  instrument,  by  erasure  or  addition,  with  intent  to  prejudice 
the  rights  of  another. 

N.  B.  Hays  and  C.  H.  Morris  for  appellant. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charged  appellee  with  the  crime  of  forgery,  committed  by 
-altering  an  order  drawn  as  follows: 

**Mr.  G.  W.  Stephens: 

*'Dear  Sir— You  will  please  count  J.  P.  Walls'  load  of  staves  and  pay  him 
tor  this  load^nd  the  load  he  brought  through  Monday,  deducting  therefrom 
-fS.SS  that  he  owes  me;  hold  same  in  your  possession  until  I  call  for  it. 

"Very  respectfully  yours, 

"LORENZO  CORDON." 

It  is  in  substance  charged  that  appellee  forged,  uttered  and  counterfeited 
the  order£by  unlawfully,  fraudulently  and  feloniously  erasing  therefrom 
the  words  "deducting  therefrom  18.83  that  he  owes  me,  and  hold  same  in 
;roar  possession  until  I  call  for  it,"  and  that  it  was  done  for  the  purpose  o 
fraud  and^deceit.  The  court  sustained  a  demurrer  to  the  indictment,  and 
the  oase  is  appealed  to  have  tbat  action  of  the  court  reviewed.  The  indict- 
ment is  evidently  based  on  section  1186,  Kentucky  Statutes,  which  reads  as 
follows: 

" Sectional  1P6.  If  any  person  shall  forge  or  counterfeit  any  *  *  *  order 
•or  promissory  note  for  the  payment  of  money  or  other  thing,  *  *  *  or  re- 
^seipt  for  tbe  money,  or  property  or  other  thing,  with  intention  to  defraud 
another,  •    *    •  shall  be,"  etc. 

The  attorney  general  does  not  seem  to  know  the  grounds  upon  which  the 
'demurrer  was  sustained  to  the  indictment,  therefore,  the  court  considers 
tbe  whole  Indictment  and  determines  whether  it  is  good  under  the  statute. 
Presumably  the  court  sustained  the  indictment  because  the  entire  instru- 
ment was  not  forged  and  uttered.  Forgery  can  be  committed  by  the  altera- 
tion of  an  instrument,  by  erasure  or  addition,  with  intent  to  prejudice  the 
rights  of  another.  It  has  been  held  that  to  alter  the  date  of  a  promissory 
note  or  an  order,  to  alter  the  sum  of  a  note,  to  alter  the  words  and  figures 
«f  a  bank  bill,  to  alter  tbe  date  of  a  deed  so  as  to  afifect  established  rights, 
is  forgery.  This  court,  in  Commonwealth  v.  Hyde,  94  Ky.,  518,  said:  "It 
Is  certainly  not  necessary  that  the  whole  instrument  should  be  made  false 
or  fictitious.  Making  an  alteration  or  erasure  in  any  material  part  of  a  true 
instrument,  whereby  another  may  be  defrauded,  is  a  forgery." 
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The  alteration  in  this  case  was  for  the  purpose  of  defrauding  the  drawer 
of  the  order  of  $3.82,  and  it  enabled  the  appellee  to  obtain  that  much  monex 
by  his  wrongful  act. 

In  our  judgment  the  indictment  is  good  and  the  demurrer  should  ba^e- 
betn  overruled,  and  the  judgment  is  reversed  for  proceedings  consistent 
with  this  action. 


JACKSON,  &c.  V.  HARDIN. 

(Filed  April  21,  1906.) 

Injunctions— Pendency  of  appeal— Appellate  court— Revisory  power — Sec^ 
tion  747,  Civil  Code  of  Practice,  pertaining  to  the  suspending,  modifying 
or  continuing  of  an  injunction  during  the  pendency  of  an  appeal,  limits  the* 
application  to  this  court  to  revise  the  action  of  the  circuit  court  as  to  con- 
tinulng  the  injunction  enforced  pending  the  appeal  to  "twenty  days  after* 
the  entry  of  such  order,"  and  when  such  motion  is  made  within  twenty 
dajs  after  the  entry  of   the  order  it  comes  too  late. 

F.  C.  Newman  for  appellants. 

Sam  C.  Hardin  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  final  hearing  the  circuit  court  dissolved  the  injunction  which  ha<I' 
been  obtained  bj  appellants,  granting  them  an  appeal  to  this  court,  and  ox> 
their  motion  that  the  injunction  be  continued  in  force  pending  the  appeal 
he  maile  an  order  continuing  the  injunction  in  force  for  sixty  days  from 
date  of  the  judgment.  The  appeal  is  now  pending  in  this  court  and  is  set 
for  hearing  on  May  24th,  but  the  sixty  days  will  expire  before  that  tinae, 
and  appellants  have  entered  a  motion  that  this  court  continue  the  injuno* 
tion  in  force  pending  the  appeal.  Section  747  of  the  Civil  Code  of  Practice 
is  as  follows:  "An  appeal  shall  not  stay  proceedings  on  the  judgment  unlese- 
a  supersedeas  be  issued.  The  provisions  of  the  Civil  Code  concerning  super- 
sedeas on  appeals  shall  not  apply  to  judgments  granting,  modifying,  per- 
petuating or  dissolving  injunctions.  When  an  appeal  shall  be  t^aken  from 
any  judgment  granting,  modifying,  perpetuating  or  dissolving  any  injunc- 
tion the  court  which  rendered  the  judgment  may,  in  its  discretion,  if  the 
ends  of  justice  so  require,  at  the  time  the  appeal  is  taken,  make  an  order 
suspending,  modifying  or  continuing  the  injunction  during  the  pendency 
of  the  appeal,  upon  such  termsas  to  bond  or  otherwise,  as  may  be  proper  for 
the  security  of  the  rights  of  the  oppposite  party.  Either  party,  within 
twenty  days  after  the  entry  of  such  order,  may  take  a  transcript  of  the 
record,  or  all  parts  thereof  appertaining  to  the  injunction,  and  upon  reason- 
able notice  in  writing  to  the  oppposite  party  move  the  Court  of  Appeals, 
or,  if  in  vacation,  any  judge  thereof,  to  revise  the  order  of  the  lower  courts 
and  finally  determine  how  far  the  injunction  shall  be  suspended,  modified 
or  continued  pending  the  appeal.  Pending  such  application  to  the  Court  of 
Appeals  or  judge  thereof,  but  not  longer  than  for  twenty  days,  the  status 
existing  immediately  before  the  entry  of  the  judgment  appealed  from  shaU 
be  maintained,  and  the   lower  court  shall  so  provide  in  the  judgment  npoi^ 
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^he  request  of  either  party.  If,  at  any  time,  upon  reasonable  notice  to  the 
l^arty  affected,  it  may  be  made  to  appear  that  the  sureties  upon  the  bond 
required  in  the  court  below  are  insufficient,  the  Court  of  Appeals,  or  a 
4tidge  thereof  in  vacatiori,  may  set  aside  the  order  suspending,  modifying  or 
'Continuing  the  injunction  pending  the  appeal  unless,  sufficient  surety  be 
furnished  by  a  day  fixed  by  the  court  or  judge." 

It  will  be  observed  that  the  statute  limits  the  application  to  this  court  to 
revise  the  action  of  the  circuit  court  as  to  continuing  the  injunction  in 
force  pending  the  appeal  to  "twenty  days  after  the  entry  of  such  order.'* 
The  motion  here  was  not  made  within  twenty  days  after  the  entry  of  the 
^rder,  and  so  comes  too  late.  The  motion  is  made  under  the  statute.  No 
t>ther  question  is  presented. 

The  motion  is,  therefore,  overruled. 


GREGORY  V.  NEW  HOME  SEWING  MACHINE  CO. 

(Filed  April  21,  1905— Not  to  be  reported.) 

Judgments— Reversal  of— The  Code  of  Practice  provides  that  a  judgment 

vhall  not  be  reversed  for  any  error  of  law  not  affecting   the  substantial 

rights  of  the  adverse  party,  and  as  the  appellant  in   this  action  obtained 

•tJredit  upon   the  trial    in   the   lower  court  for  everything  he  claimed,  it  is 

Immaterial  to  him  whether  the  claim  was   upon  the  equity  or  ordinary  side 

of  the  docket. 

Lee  Sc  Hester  for  appellant. 

Ed.  Thomas  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee  purchased  a  number  of  sewing  machines  from  appellant,  and  on 
^ay  20,  1890,  executed  to  it  his  notes  for  S700  for  the  balance  due  on  the  ac- 
-oount,  and  also  executed  a  mortgage  to   secure   the  payment  of  the  notes. 
Thereafter  he  continued  to  buy  sewing  machines  until  there  was  a  balance 
-t)f  Several  hundred  dollars  due   by  him  on  the  open  account.     Appellee  on 
August  17, 1904,  began  this  action  againsc  him  by  petition  in  equity,  setting 
up  the  notes  and  the  mortgages  to  secure  them,  also  the  account  made  after 
the  execution  of  the  notes,  and  praying  judgment  for  its  debt  and  the  en- 
forcement of  its  mortgage  Hen.     Grounds  of  attachment  were  alleged  and 
•an  attachment  was  taken  out.    The  defendant  appeared  in  the  action,  and 
moved  the  court  to  require  the  plaintiff  to  elect  which  cause  of  action  he 
would  prosecute.     The  court  overruled   the  motion.    The   defendant  then 
.filed  an  answer,  In  which  he  set  up  credits  on  the  account  to  the  amount  of 
1111.    The  plaintiff  did   not  controvert  the  allegations  of  the  answer,  and 
thereupon  judgment  was  rendered  for  the  plaintiff  for  the  debt  sued  for  and 
the  enforcement  of  its  mortgage,  subject  to  the  credits  set  up  in  the  answer, 
^17.75  interest  on  the  account  being  included  in  the  judgment.     The  defend- 
-«nt  appeals,  insisting  that  the  court  erred  in  overruling  his  motion  that  the 
plaintiff  be  required  to  elect  which   cause  of  action  sued  on  he  would  prose- 
•cute,  and  that  the  court  erred  in  allowing  interest  on  the  account. 
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It  is  proTided  in  the  Code  of  Practice  that  a  jadement  shall  notbei^ 
versed  for  any  error  of  law  not  affeoting  the  substantial  rights  of  the  adverse 
party.  The  defendant  was  allowed  by  the  ooiirt  credit  for  everything  which 
he  claimed  in  his  answer.  As  to  the  balance  of  the  debt  he  had  no  defense* 
and  it  was  immaterial  to  him  whether  the  claim  was  sued  upon  on  the^ 
equity  docket  or  the  ordinary  docket.  He  was  in  no  way  prejudiced  by  tb» 
fact  that  one  suit  was  brought  rather  than  two,  one  in  equity  on  the  mort- 
gage debt  to  foreclose  the  mortgage  and  the  other  at  common  law  on  the 
account.  As  to  the  Interest  on  the  account  the  court  was  clearly  right.  Th» 
account  was  past  due.  The  defendant  had  purchased  the  sewing  maohises* 
and  had  failed  to  pay  for  them  as  he  had  agreed  to  do.  If  the  case  had  been 
brought  before  a  jury  they  might,  in  their  discretion,  have  found  for  the 
plaintlfT  in  any  view  of  the  case  such  interest  as  they  thought  proper.  The 
court  had  the  same  power  in  rendering  judgment  where  there  wag.no  con- 
troversy about  the  debt.  In  Henderson  Cotton  Manufacturing  Co.  v.  Lowell 
Machine  Shops,  86  Ky.,  66S,  this  court  thus  laid  down  the  rule  as  to  the 
allowance  of  interest  as  a  matter  of  right  on  an  open  account:  "Both  reason 
and  authority    say  that  if,  by  the  terms  of   the  contract*  whether  oral  or- 

m 

written,  a  debt  be  due  at  a  certain  time,  then  it  by  law  carries  interest  from, 
that  time  in  the  absence  of  any  agreement  otherwise  by  the  parties.'* 
Judgment  affinued. 


MORRIS,  &c.  v.  STRAUGHAN,  EX'OR,  &c. 

(Filed  Apiil  21,  1Q05-Not  to  be  reported.) 

Wills— Contest  of— InsufiSciency  of  evidence— In  this  action  attacking  tes 
tator's  will  on  the  ground  of  mental  incapacity,  evidence  examined  and  held 
that  it  does  not  create  a  suspicion  of  mental  incompetency  to  make  and  exe- 
cute the  will. 

£.  E.  McKay,  B.  F.  Peak  and  H.  K.  Bourne  for  appellants. 

John  D.  Carrol],  Turner  &  Turner  and  Willis  ^  Todd  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  that  one  James  L.  StraUghan  in  December,  1900,  made  and 
executed  a  will  disposing  of  his  estate,  which  was  composed  of  real  and  per- 
sonal  property  of  the  value  of  about  125,000.  Although  the  will  was  intro- 
duced as  evidence  on  the  trial  in  the  lower  court,  it  appears  not  to  have 
been  copied  into  the  transcript,  nnd  we  have  no  knowledge  of  the  contents  of 
it  except  from  what  appears  io  the  briefs  of  counsel  and  the  references  made 
thereto,  by  the  witnesses  in  their  oral  testimony. 

The  appellant,  James  H.  Morris,  was  dissatisfied  with  the  provisions  of 
the  will  and  instituted  this  contest,  alleging  that  the  testator  had  not  men- 
tal capacity  sufficient  to  execute  it,  and  that  he  was  unduly  influenced  at 
and  prior  to  the  time  he  made  it.  The  appellees  denied  this,  and  on  the 
trial  the  lower  court  gave  a  peremptory  instruction  to  find  for  appellees. 
The  appellants  made  no  attempt  to  introduce  any  proof  upon  the  questloA 
of  undue  influence,  and  the  record  does  not  show  even  a  suspicion  of  anythiog^ 
of  that  kind.    The  evidence  shows  that  the  testator  was  about  seventy-on^ 
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years  of  age  at  the  time  he  made  the  will,  aod  that  he  lived  about  elevent 
months  after  the  execution  of  it.  The  propounders  of  the  will  introdncecl 
the  draftsman,  who  stated  that  he  prepared  the  will  under  the  immediate- 
direction  of  the  testator,  and  that  it  was  testator's  will  in  all  its  parts;, 
that  he  had  been  intimately  acquainted  with  Mr.  Straughan  for  many- 
years,  and  that  he  was  a  man  of  strong  mind  and  good  business  capacity^ 
and  that  his  mental  condition  appeared  to  be  very  good  at  the  time  of  mak- 
ing it.  The  will  was  witnessed  by  his  family  physician  and  another  neigh- 
bor, Mr.  Gotten ,  the  testimony  of  both  of  whom  was  to  the  same  effect  as 
that  of  the  draftsman  as  to  the  mental  condition  of  the  testator.  On  the 
cross-examination  of  the  family  physician  he  stated  that  in  the  month  of 
September  prior  to  the  execution  of  the  will  he  discovered  that  Mr. 
Straughan  was  afflicted  with  Bright*E  disease  and  organic  valvular  heartr. 
trouble,  but  that  his  mind  did  not  seem  to  be  affected  by  reason  thereof.. 
The  appellants  then  introduced  three  phjBicians,  who  testified  as  expsrts,. 
who  stated  that  such  diseases  affected  the  mind,  and  that  there  was  a  possi- 
bility that  his  mind  was  affected  in  the  month  of  December,  1900,  the  time 
he  made  the  will.  Not  one  of  them  gave  an  opinion  as  to  the  testator'& 
mental  condition  in  the  month  of  December,  1900,  although  two  of  them 
knew  him,  and  one  of  these  intimately,  for  a  number  of  years  next  before  his 
death.  They  were  even  asked  their  opinion  from  personal  intercourse.  The 
appellant^!  contented  themselves  with  answers  as  to  the  possible  effect  on  the 
mind  of  one  afflicted  with  such  diseases.  The  appellant,  Morris,  did  not 
profess  to  state  or  know  the  condition  of  the  mind  of  the  testator  in  the 
month  of  December,  1900.  He  only  saw  him  for  a  short  time  in  the  month 
of  October,  1900,  and  again  not  until  some  time  in  the  spring  of  1901,  and 
then  again  a  short  time  before  he  died  in  the  month  of  November.  He 
stated  that  at  the  time  he  saw  testator  he  did  not  think  his  mind  was  ix> 
good  condition,  but  he  nowhere  stated  that  he  was  incompetent  to  make  the 
will  at  the  time  it  was  made.  He  lived  about  fourteen  miles  from  testator, 
and  he  did  not  introduce  any  person  who  was  even  acquainted  with  testator 
to  testify  as  to  his  competency  or  incompetency  at  or  about  the  time  he 
made  the  will.  After  carefully  reading  and  considering  all  the  testimony 
offered  by  appellants  it  does  not  create  a  suspicion  that  that  the  testator  was. 
mentally  incompetent  to  make  and  execute  the  will. 
Wherefore,  the  judgment  is  affirmed. 


WEAVER  V.  COMMONWKALTH, 

(Filed  April  21,  1905— Not  to  be  reported.) 

1.  Criminal  law—Larceny— -Instructions— Upon  the  trial  of  appellant  upo» 
an  indictment  charging  him  with  grand  larceny,  an  instruction  directinf^ 
the  jury  to  find  him  guilty  if  they  believed  from  the  evidence  chat  he  took. 
and  carried  away  property  of  the  aggregate  value  of  1 1,000,  or  property  ot 
the  value  of  120,  was  erroneous  because  the  jury  were  warranted  in  finding 
him  guilty  if  the  articles  taken  were  of  the  value  of  120,  although  the 
property  taken  at  no  single  instance  was  of  as  much  value  as  $20.  To  con- 
stitute grand  larceny  the  value  of  the  things  taken  must  be  ISO,  and  th» 
taking  must  be  done  at  one  time. 
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2.  Same— The  court  should  have  given  an  instructioD  upon  petit  larceny 
because  under  the  form  of  the  indictment  and  under  the  evidence  the  jury 
might  have  found  defendant  guilty  of  the  latter  offense. 

3.  Same— Evidence— Where  evidence  was  admitted  solely  as  affecting  the 
<;redibility  of  a  witness  the  court  should  have  so  admonished  the  jury,  in- 
stead of  allowing  it  to  go  as  substantive  evidence  of  appellant's  guilt. 

C.  C.  McMahon  for  appellant. 

N.  B.  Hays  and  G.  H.  Morris  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  Division. 

Opinion  of  the  court  hy  Judge  O'Rear. 

Appellant  was  convicted  of  the  crime  of  grand  larceny,  charged  to  have 
l)een  committed  by  his  feloniously  taking  and  carrying  away  numeroos 
articles  of  wearing  apparel,  and  other  personal  property,  belonging  to  Dr. 
Dudley  S.  Reynolds,  of  the  aggregate  value  of  a  bout  ^1.000.  The  evidence 
disclosed  that  the  articles  were  taken  at  intervals,  and  by  different  persons. 
There  was  evidence  that  appellant  bad  been  seen  to  take  a  pair  of  silk 
-stockings,  the  value  of  which  was  not  shown. 

A  witness  for  the  Commonwealth,  who  was  arrested  for  the  same  theft, 
testified  in  addition  that  appellant  had  told  him  that  a  couple  of  bundles, 
one  of  which  contained  silverware,  was  got  from  the  Reynolds  house.  The 
Talue  of  none  of  these  things  was  shown.  All  the  stolen  property  that  was 
discovered  was  found  in  the  possession  of  certain  Commonwealth  witnesses 
and  others  also  charged  with  the  theft.  None  of  it  was  found  in  the  pos- 
session of  appellant.  Except  an  Immaterial  statement  proven  to  have  been 
made  by  appellant,  the  above  is  the  only  evidence  tending  to  connect  him 
"^fvith  the  theft. 

Appellant  complains  of  the  trial  which  resulted  in  the  judgment  convict- 
ing him    upon  several  grounds.     One  is  that  the  instructions  given  to  the 
jury  do  not  fully  present  the  law  of  the  case.     The  court  told  the  jury  that 
if  they  believed  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
^fendant  before  the  finding  of   the   indictment   unlawfully  and   feloniously 
vtook,  stole  and  carried  away  the  various  articles  enumerated  in  the  indict- 
ment, and  set  out   in  detail   in   the   instruction,  "of  the  aggregate  value  of 
•$1,000,  or  any  of  said  articles  to  the  value  of  S20  or  more,  "jbtaftt- the  defend- 
ant was  guilty  of  a  felony,  and  should  be  punished  by  confinement  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years.     The  objection  to 
this  instruction  is  that  it  does  not  require  the  jury  to  find  as  a  matter  of 
fact  that  the  defendant  took  and  carried  away  aiticles  of  the  value  of  t::o  in 
the  aggregate  at  one  time.     Under  this  instruction,  if  the  jury  had  found 
under  the  proof  that  appellant  had  carried  away  at  different  times  different 
•articles,  each  of  the  value  of  less  than  $20,  and  no  single  taking  of  as  much 
as  190  in  value,  yet  if  the  aggregate  of  all  of  it  so  taken  by  him  was  more 
than  $20.  then  they  were  warranted  in  finding  him  guilty.     Such  is  not  the 
law.     To  constitute  grand  larceny  the  value  of  the  things  taken  must  be  at 
.least  $^0.     If  the  taking  was  at  one  time,  then  the  value  of  all  articles  taken 
-at  that  time  could  be  added  together  in  et-timating  the  degree  of  the  offense. 
XDr,  if  the  articles  were  taken  by  appellant  as  the  result  of  a  single  purpose 
«or  impulse,  though  the  aspoitation  was  at  intervals  to  better  suit  his  con. 
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TeoleDoe,  the  degree  of  the  offeose  will  Dot  be  lessened  by  the  fact  that  he 
could  Dot,  or  did  not,  carry  away  all  the  articles  at  ooe  load.  But  if  appel- 
lant took  at  ODe  time  certain  articles  of  less  aggregate  value  than  120,  and 
later  determined  to  and  did  take  others,  also  of  less  value  than  $20,  but 
altogether  being  of  the  value  of  120,  or  more,  nevertheless  the  two  larcenies 
oan  not  be  added  together  so  as  to  sustain  the  charge  of  grand  larceny. 
Petty  stealing  by  being  often  repeated  is  not  raised  to  the  crime  of  a  felony. 
The  nature  of  the  transaction  must  determine  whether  the  offense  was  one, 
or  whether  it  was  a  series  of  offenses.  (Bishop  on  Criminal  Law,  section 
"888. )    The  question  should  be  submitted  to  the  jury. 

We  are  also  of  the  opinion  that  the  court  should  have  submitted  fb  the 
jury  an  instruction  upon  the  offense  of  petit  larceny.  Under  the  form  of 
the  indictment,  and  under  the  evidence  in  this  case,  the  jury  might  have 
found  the  defendant  guilty  of  the  latter  offence  only.  (Nicholas  v.  Com- 
monwealth, 78  Ky..  180;  Fisher  v.  Commonwealth,  1  Bush,  211;  Chenault 
V.  Commonwealth,  90  Ky.,  160.) 

On  the  trial  appellant  denied  having  taken  any  of  the  things  charged,  and 
denied  making  his  home  at  the  place  where  they  were  found,  and  where  he 
was  arrested.  He  claimed  to  live  in  another  part  of  the  city.  He  intro- 
duced a  woman  with  whom  he  lived  as  a  witness,  who  testified  that  he  did 
live  with  her,  and  had  for  a  number  of  years,  and  that  he  had  not  brought 
to  her  house  any  of  the  articles  charged  to  have  been  stolen,  nor  did  she 
ever  see  them.  She  was  asked  on  cross-examination  if  she  did  not  say  to 
the  officer  who  searched  her  premises  that  while  none  of  the  things  taken 
from  the  Reynolds  house  were  then  there,  that  appellant  had  brought  some 
of  them  there,  but  had  taken  them  away.  She  denied  having  made  the 
statement.  The  Commonwealth  was  then  allowed  to  prove  in  rebuttal  by 
the  officer  that  she  had  made  that  statement.  This  was  objected  to  by  ap- 
pellant, but  his  objection  was  overruled.  The  evidence  was  admissible 
'Solely  as  affecting  the  credibility  of  the  witness,  Josephine  YanDyke,  and 
the  court  should  have  so  admonished  the  jury.  Letting  it  go  as  it  did,  it 
had  the  effect  of  substantive  evidence  of  the  defendant's  guilt,  which  was 
of  course  erroneous,  being  purely  a  hearsay  statement.  (Mosely  v.  Com- 
monwealth, 24  Ky.  Law  Rep.,  1811;  Loving  v.  Commonwealth,  80  Ky.,  511; 
Fletcher  v.  Commonwealth,  26  Ky.  Law  Rep.,  1157.)    . 

For  these  reasons  the  judgment  of  the  circviit  court  is  reversed  and  cause 
remanded  for  a  new  trial  under  proceedings  not  inconsistent  herewith. 


HARDESTY,  &c.  v.  TOWN  OF  MT.  EDEN,  &c. 
(Filed  April  14,  1905— Not  to  be  reported.) 

1.  Cities  and  towns  — Ordinances— Extension  of  limits —An  ordinance 
enacted  by  a  board  of  town  trustees,  providing  for  the  extension  of  the  town 
limits  one-third  of  a  mile  from  the  public  well  from  a  certain  corner  in 
each  direction  of  the  compass,  is  sufficiently  definite,  and  the  criticism  that 
it  should  have  stated  from  what  part  of  the  well  is  not  apt,  but  the  begin- 
ning point  may  be  assumed  to  be  the  center  of  the  well. 

9.  Time  of  pleading— Permitting  the  answer  to  be  filed  in  this  action 
after  the  expiration  of  twenty  days  was  in  the  discretion  of  the  court. 
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Gilbert,  Peak  &  Gilbert  for  appellants. 

W.  M.  Harrison  and  Willis  &  Willis  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judf^e  Paynter. 

The  town  of  Mt.  Eden  is  a  city  of  the  sixth  class.  The  board  of  trustees 
desired  to  annex  territory  to  the  town,  and  in  execution  of  that  purpose  it 
enacted  an  ordinance  which  rends  as  follows: 

"Ordinance  No Be  it  ordoined  by  the  board  of  trustees  of  the 

town  of  Mt.  Eden,  Ky.,  that  the  town   limits  be  extended  one-third  of  a 

mile  from  the  public  well  on  the  corner  of  Third  and  Market  streets,  north, 

south,  east  and  west. 

"Appro\ed  July  16,  1901. 

"THOMAS  HARRISON.  Chairman, 

"E.  S.  BROWN,  Clerk." 

The  appellants  instituted  this  proceeding  to  have  the  ordinance  declared 
void,  principally  because  it  does  not  define  accurately  the  boundary  of  the 
territory  proposed  to  be  annexed.  The  contention  is  that  it  is  not  definite 
and  certain,  because  it  can  not  be  told  from  the  (description  of  the  territory 
to  be  annexed  whether  it  describes  a  circle  or  a  square.  Had  the  board  of 
trustees  intended  that  the  territory  should  be  described  by  a  circle,  it  would 
certainly  have  so  stated  in  the  ordinance.  But  it  will  be  observed  that  it 
commences  at  the  "public  well,  on  the  corner  of  Third  and  Market  streets," 
and  it  is  extended  north,  south,  east  and  west  one-third  of  a  mile  there- 
from. No  conclusion  can  be  reached  from  the  Unguage  used  except  that 
that  territory  should  be  square. 

It  is  contended  that  it  is  not  accurate,  because  it  calls  to  commence  at 
the  well,  without  stating  whether  It  is  the  center  or  the  sides  of  the  well. 

In  making  a  survey  of  land,  and  a  tree  is  called  for,  it  could  not  be  said 
that  it  was  not  accurate  because  it  was  not  stated  that  it  was  to  couimence 
from  the  side  or  the  center  of  the  tree.  In  our  opinion  the  tn'ginnlng  point 
is  the  center  of  the  well.  It  is  urged  that  the  court  erred  In  allowing  the 
answer  to  be  filed  after  the  expiration  of  twenty  days.  To  allow  the  flliof^ 
of  the  answer  was  In  the  sound  discretion  of  the  court.  Under  the  facts 
shown,  we  think  he  did  not  abuse  his  discretion.  In  fact  had  no  answer 
been  filed  It  Is  not  certain  that  we  would  have  reached  a  conclusion  other 
than  we  have  In  this  case. 

The  judgment  Is  afllrrned. 


CITY  OF  LATONIA,  &c.  v.  MEYER. 

(Filed  April  30,  Ift05-Not  to  be  reported  ) 

Annexing  property— Listing  of  property  for  taxation— Where  property  was 
not  situated  within  the  corporate  limits  of  a  city  on  the  date  at  which  it 
should  be  assessed  for  taxation.  It  was  not  liable  to  taxation  in  that  city  for 
that  year  (sections  3n3d  and  S533,  Kentucky  Statutes),  and  the  property 
of  appellant  not  having  been  annexed  to  the  city  of  Latonia  at  the  time 
fixed  for  its  assessment  by  these  statutes,  it  was  clearly  not  subject  to  taxa- 
tion there  for  that  year,  but  in  South  Covington,  from  which  it  was 
ferred,  if  It  was  subject  to  a  tax  at  all. 
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L.  L.  Maneon,  L.  T.  Applegata  and  A.  L.  Viokers  for  appellants. 
Orie  S.  Ware  and  JohD  S.  Bioh  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  appellee.  Meyer,  owned  property  in  South  Covington  District.    La- 
tonla  is  a  city  of  the  fourth  class.    By  a  judgment  of  the  Kenton  Circuit. 
Court,  entered  May  28,  1004,  the  territory  embracing  appellee's  property  was- 
annezed  to  the  city  of  Latonia,  so  his  property  was  not  taxable  for  the  year- 
of  1004,  unless  it  became  so  by  the  judgment  of  the  court  which  annexed  the 
territory  which  embroced  his  property.    It  is  provided  by  section  8586,  Ken- 
tucky Statutes,  that  "all  property  taxed  according   to  value  shall  be  valued 
as  of  the  first  day  of  April  each  year,  and  the  person  owning   the  same  or< 
holding  the  same  In  the  right  of  another  on  that  day  shall  list  it  with  the 
assessor,  and  remain  bound  for  and   pay  the  tax  notwithstanding  he  may 
have  sold  or  parted  with  thd  property." 

In  section  8538  it  is  provided:  "It  shall  be  the  duty  of  the  assessor  on  or- 
before  the  1st  Monday  in  May  of  each  year  to  take  a  list  of  all  the  taxable 
property  in  said  city,  and  return  the  same  to  the  board  of  council." 

The  property  within  the  city  of  Latonia  was  to  be  valued  for  the  purpose- 
of  taxation  as  of  the  date  of  April  1st  of  each  year.  It  was  the  duty  of  th& 
assessor  to  return  his  list  of  nil  the  taxable  property  on  or  befcire  the  first 
Monday  in  May  of  each  year.  The  appellee's  property  was  not  situated 
within  the  corporate  limits  of  the  city  of  Latonia  on  the  date  at  which  it 
should  be  valued  or  at  the  time  the  assessment  should  have  been  made. 
Only  the  property  situated  within  the  corporate  limits  of  the  city  on  the  1st 
day  of  April  should  have  been  assessed  and  required  to  pay  taxes.  The 
assessor  had  no  authority  to  assess  the  appellee's  property  on  either  of  the 
dates  mentioned,  because  it  was  not  situated  within  the  corporate  limits  of 
the  municipality.  Therefore,  it  was  not  omitted  property.  The  fact  that, 
the  property  was  annexed  to  the  city  did  not  give  the  municipality  the  right 
to  Impose  a  tax  upon  it  except  at  times  provided  by  the  Statute.  If  tha 
appellee's  property  was  liable  to  pay  a  local  tax  for  the  year  of  1004,  it  was 
due  the  South  Covington  District,  not  to  the  city  of  Latonia.  (Blerley,  &c.. 
V.  Quick's  Run  and  Ohio  River  T.  P.  R.  Co.,  17  Ky.  Law  Rep.,  3d.) 

The  judgment  is  aflSrmed. 


TRIMBLE  V.  SWINFORD. 

(Filed  April  20,  1006— Not  to  be  reported  ) 

Evidence— The  evidence  upon  this  appeal  examined  and  held  to  support, 
the  judgment,  which  is,  t^herefore,  affirmed.  It  was  the  province  of  the. 
jury  to  pass  upon  the  evidence,  and  if  It  was  at  all,  it  was  not  so  flagrantly^ 
against  the  weight  of  the  evidence  as  to  authorize  the  granting  of  a  new- 
trial. 

W.  I.  Clarke  for  appellant. 

C.  H.  Wilson,  C.  C.  Qrasshani  and  J.  C.  Hodge  for  appellee. 

Appeal  from  Livingston  Circuit  Court. 
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OplDion  of  the  court  by  Jndfxe  Pajnter. 

The  appellant  was  sued  by  the  appellee  for  an  aggravated  assault  upon  her 
"person.  A  jury  returned  a  verdict  against  him  for  1500,  upon  which  judg- 
ment  was  rendered.  A  reversal  is  sought  principally  upon  the  ground  that 
the  verdict  is  against  the  weight  of  the  evidence. 

The  appellee  alone  testified  to  the  assault,  which  she  claimed  was  com- 
mitted upon  her  some  time  during  the  night  in  the  dining-room  of  the  ap- 
pellant's residence  where  she  was  sleeping.  The  appellant  admits  that  he 
was  in  the  room,  but  denies  the  assault.  To  support  his  evidence  he  intro- 
duced Hickman  Kayse,  who  testified  that  he  was  in  the  room  at  the  time 
the  appellant  passed  through,  and  that  he  did  not  stop  at  appellee's  bed  as 
claimed  by  her.  The  witness  says  that  neither  the  appellee  nor  appellAnt 
knew  that  he  was  in  the  room;  that  he  had  entered  it  surreptitiously,  and 
declined  to  state  the  purpose  for  which  he  entered  it.  He  admits  that 
•nothing  had  transpired  between  himself  and  the  appellee  which  justified 
his  intrusion  into  the  room.  After  reading  his  evidence  the  court  can  see 
Vhy  the  jury  gave  little  credence  to  it  It  was  the  province  of  the  jur7  to 
•pass  upon  the  evidence,  and  if  at  all,  it  is  not  so  flagrantly  against  the 
\7eight  of  the  evidence  as  to  justify  the  court  in  granting  a  new  trial. 

The  judgment  is  atfirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  CARTER. 
(Filed  April  25,  1905-Not  to  be  reported.) 

1.  Railroads — Instructions—Upon  the  trial  of  this  action,  which  was  an 
action  for  damages  for  an  alleged  closing  of  appellee's  passway,  an  instmc* 
tion  which  directed  the  jury,  if  they  found  that  by  uniting  the  time  that 
appellee  had  used  the  passway  with  that  with  which  it  had  been  used  by 
her  husband,  it  had  been  used  for  fifteen  years  before  it  was  obstructed  by 
appellant,  they  would  find  for  her  in  such  sum  as  would  compensate  her  for 
such  trouble,  annoyance  and  inconvenience  resulting  from  the  maintenance 
of  the  fence,  was  misleading,  and  they  should  have  been  instructed  that  the 
measure  of  damages  was  the  diminution  of  the  value  of  the  use  of  her  house 
and  land  duiing  the  time  the  obstruction  was  continued,  and  that  such  re- 
covery was  limited  to  that  measure. 

2,  Same— Evidence  of  rental  value— Evidence  offered  upon  the  trial  by  ap- 
pellee of  the  rental  value  of  the  property  should  have  been  allowed,  for  by  it 
the  jury  mighb  have  been  able  to  determine  how  far  the  value  of  the  use  of 
the  property  had  been  diminished  by  the  obstruction. 

8.  Same— Conduct  of  attorney  in  argument— Upon  the  trial  in  the  lower 
t:ourt  in  this  action  against  appellant  for  damages  for  obstructing  appellee's 
■passway,  the  statement  of  her  ottorney  thot  "a  more  deliberate  and  bare- 
faced attempt  to  Fteal  this  defenceless  widow's  passway  was  never  seen." 
and  again,  that  "after  keeping  it  (the  passway)  for  nine  months,  they 
sneaked  back  and  fixed  gates,"  and  again,  "a  more  high-handed  stealing 
of  a  widow's  passway  was  never  perpetrated,"  was  improper  and  calculated 
to  predjudice  the  jury,  and  should  not  have  been  allowed. 

C.  R.  McDowell,  Chenault  Hugely,  B.  D.  Warfleld  and  Edw.  W.  Htnes 
lor  appellant. 
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J.  W.  Bawlings  and  Bobt.  Harding  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  the  first  appeal  of  this  case  the  plaintiff  had   recovered  a  verdict  for- 
$000,  and   the  judgment  was  reversed   on  the  ground  that  the  verdict  waa: 
excessive.     (L.  &   N.  B.  B.  Co.  v.  Carter,  23  Ky.  Law  Bep,.  104.)    On   the. 
second  appeal   there  was  a  verdict  for  her  for  the  gum  of  |71S  on  substan- 
tially the  same  evidence.     This  was  also  reversed  as  excessive.     (L.  &,  N.  B. 
B.  Co.  V.  Carter,  25  Ky.  Law  Bep.,  759.)    On  a  petition  to  extend  the  opin- 
ion  and   lay  down   the  measure  of  damages  the   court,  after  quoting  from 
the  case  of  Bannon  v.  Bohmeiser,  17  Ky.  Law  Bep.,  1389,  said:    *'The  rule 
thus  stated  should  control  the  jury  in  the  retrial  of  this  case,  and  it  will  be. 
the  duty  of  the  trial  judge  to  instruct  the  juiy  that  if  they  find  for  the  ap- 
pellee, the  measure  of  damages  is  the  diminution,  if  any,  of  the  value  o^ 
the  use  of  her  house  and  land  during  the  time  the  obstruction  of  the  pass-, 
way  in  controversy  was  continued  by  the  appellant." 

On  the  return  of  the  case  to  the  circuit  court  there  was  another  trial,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  appellee  for  t700,  and  the 
railroad  company  appeals  to  this  court  for  the  third  time.  The  facts  of  the. 
case  are  stated  in  the  two  opinions  heretofore  delivered.  The  evidence  on 
the  last  trial  is  much  the  same  as  on  the  other  two.  The  verdict  is  palpably 
excessive,  and  can  not  be  allowed  to  stand  for  the  reasons  below  given  and 
those  given  in  the  former  opinions.  On  the  last  trial  the  court  instructed 
the  jury  as  follows: 

"Ist.  If  you  believe  from  the  evidence  in  this  case  that  the  plaintifT,  Jane 
Carter,  by  uniting  the  time  of  her  own  use  of  the  alleged  passway  with  the. 
time  of  its  use  by  her  husband,  continuously,  peaceably,  openly,  without 
asking  permission  of  any  one  and  claiming  to  do  so  as  a  right,  used  the 
way  across  which  the  defendant  built  the  wire  fence  for  fifteen  consecutive 
years  before  «aid  fence  was  built,  and  that  by  reason  of  said  fence  plaintiff's 
egiess  from  and  ingress  to  her  premises  have  been  obstructed,  you  will  /ind 
for  plaintiff  such  sum  as  you  believe  from  the  evidence  will  reasonably 
compensate  her  for  any  trouble,  annoyance,  or  inconvenience,  which  may 
be  shown  by  the  evidence  to  have  been  caused  by  the  fence,  not  exceeding- 
$1,000,  the  amount  claimed  in  the  petition.  Unless  you  so  believe,  you  will 
find  for  the  defendant. 

"2d.  You  are  further  instructed  that  if  you  find  for  the  plaintiff  under  in- 
etruction  No.  1  the  measure  of  damages  is  the  diminution  of  the  value  of 
the  use  of  her  house  and  land  during  the  time  the  obstruction  of  the  pass- 
way  in  controversy  was  continued,  namely,  from  June  16,  1889,  to  April, 
1900,  and  must  be  limited  to  that  measure." 

These  instructions  misled  the  juiy.  All  of  instruction  1  following  the 
words  "you  will  find  for  the  plaintiff"  should  have  been  omitted,  and  thexx 
instruction  2  should  have  been  given.  The  evidence  offered  by  the  defend- 
ant as  to  the  reasonable  rental  value  of  the  plaintiff's  property  should  hav& 
been  allowed,  for,  if  the  jury  were  shown  what  the  total  rental  value  was^ 
they  would  have  some  guide  in  determining  how  far  the  value  of  the  use^ 
had  been  diminished  during  the  time  the  passway  was  obstructed.    As  tha 
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t)lalntiff  was  allowed  to  state  what  she  said  to  one  of  the  defendant's  agents 
Bbout  the  fence  the  defendant  should  have  been  allowed  to  ask  her  on  crosi- 
examination  if  she  had  applied  to  the  defendant  to  remove  the  fence  befon 
bringing  the  suit,  and  the  defendant  shonld  have  been  allowed  to  show  why 
the  gates  were  put  In. 
During  his  closing  argument  the  plaintlfl's  attorney  used  this  language: 
**Amore  deliberate  and  barefaced  attempt  to  steal  this  defenceless  widow's 
^assway  was  never  seen."  To  which  the  defendant,  by  counsel,  at  the  time 
-objected,  and  its  objection  being  overruled,  the  defendant  at  the  time  ex- 
cepted. Also  the  followlEg  language:  *'And  after  keeping  it  (the  passway) 
for  nine  months,  then  they  sneaked  back  and  fixed  gates,"  to  which  lan- 
guage the  defendant,  by  counsel,  at  the  time  objected,  and  its  objection 
being  overruled,  excepted.  Also  the  following  language:  '*A  more  high- 
handed stealing  of  a  widow's  pnsswny  was  never  perpetrated,"  which  was 
followed  by  this  language:  *'If  I  was  to  die  and  my  widow  was  subjected 
to  Euch  an  outrage.  I  would  surrender  my  place  in  heaven  to  come  down  to 
avenge  the  wrong. "  To  all  of  which  language  the  defendant,  by  attorney, 
objected  as  an  abuse  of  the  right  of  argument,  and  which  objection  being 
t>verru]ed,  excepted.  This  was  improper.  Such  denunclition  was  calcu- 
lated to  prejudice  the  jury,  and  should  not  have  been  allowed. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


ALLARD  V.  ALLARD.  &c. 

(Filed  April  25,  1906-Not  to  be  reported.) 

Wills— Agreement  as  to  disposition  of  property  devised— Dower  —Where 
Allard  was  devised  by  hie  father  the  latter's  estate,  but  under  an  agreement 
«  contest  of  the  will  ghould  be  disposed  of  by  consent  that  it  should  be  es- 
tablished and  he  should  convey  the  one-half  of  the  estate  to  two  grandchil- 
ilren,  which  he  did,  an  action  upon  his  death  by  his  widow  to  have  dower  in 
the  lands  thus  conveyed  can  not  be  maintained  for  the  reason  that  under 
the  agreement  Allard  held  the  property  one-half  for  himself  and  one-half 
tor  the  contestants,  the  purpose  of  the  agreement  being  not  only  to  settle 
the  will  contest,  but  to  obtoin  a  division  of  the  land,  and  under  it  he  merely 
held  the  one  half  in  which  dower  is  claimed  as  trustee,  and,  therefore,  his 
widow  was  not  entitled  to  a  right  of  dower  in  that  part  of  the  estate. 

C.  M.  Fonts,  E.  H.  Puryear  and  R.  L.  Lightfoot  for  appellant. 

Bagby  &  Martin  and  Bloomfleld  &  Crice  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

J.  L.  Allard  died  a  resident  of  McCracken  county,  the  Owner  of  a  large  es- 
tate lying  in  Kentucky  and  Illinois.  He  left  a  will  by  which  he  devised  it 
all  to  his  son,  C.  O.  Allard,  his  only  living  child,  but  he  had  two  grandchil- 
dren who  contested  the  will,  and  took  an  appeal  from  the  order  of  the  county 
court  probating  it.  The  case  was  tried  in  the  McCracken  CircaU  Court 
before  n  jury,  who  found  against  the  will.  Judgment  was  entered  upon  the 
verdict,  and  C.  O.  Allard  was  granted  an  appeal  to  this  court.    Time  was 
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«lTen  him  until  the  next  term  of  the  court  to  prepare  and  file  a  bill  of  ez- 
oeptlons.  Before  the  time  arrived  for  filing  a  bill  of  exceptions  the  parties 
oompromised  and  a  written  agreement  was  entered  into,  by  which  the  ver- 
dict of  the  jury  was  agreed  to  be  set  aside,  a  new  trial  granted  and  the  will 
established,  C.  O.  Allard  agreeing  to  convey  one-half  Kentucky  lands  to 
the  contestants  and  also  agreeing  that  these  lands  should  be  divided  in  that 
case  by  commissioners  appointed  by  the  court.  The  agreement  was  filed  in 
court:  it  was  approved  by  the  court  and  judgment  was  entered  pursuant 
thereto. 

Commissioners  were  appointed  who  divided  the  land;  their  report  was 
confirmed  and  deeds  made.  Some  years  after  all  of  this  had  been  done  C.  O. 
Allard  died  and  his  widow,  Vina  Allard,  instituted  this  action  to  have  dower 
allotted  to  her  in  the  land  conveyed  to  the  two  grandchildren,  she  not  having 
aigned  the  deeds,  and  not  being  a  parly  to  the  contract  of  settlement  made 
by  her  husband.  The  court  dismissed  her  petition,  and  she  appeals.  It  is 
InsistPd  for  her  that  the  will  was  sustained,  the  order  rejecting  ic  having 
been  set  aside  and  a  new  trial  granted,  and  that,  therefore,  the  legal  tide  of 
the  property  vested  in  her  husband  during  the  coverture.  But  all  this  was  not 
by  operation  of  law.  It  was  by  agreement  of  parties.  The  order  probating 
the  will  was  made  by  agreement,  and  under  thisagreementC.  O.  Allard  held 
the  title  to  the  property,  one-half  for  himself  and  the  other  half  for  the  con- 
testants. The  case  would  not  be  substantially  different  if  the  order  referred 
to  had  been  made  upon  an  agreement  that  the  contestants  were  to  have  a 
certain  sum  of  money,  which  should  be  a  lien  on  the  property.  Under  such 
a  state  of  case  while  G.  O.  Allard  would  have  taken  the  legal  title  under 
the  agreement,  he  would  have  taken  it  subject  to  the  Hen;  and  if  the  lien 
had  been  foreclosed  and  the  property  sold  his  wife  would  not  have  been  en- 
titled to  dower,  for  as  to  this  half  of  the  property  he  would  at  no  time  have 
held  0  clear  legal  title,  but  only  a  bare  legal  title,  charged  with  a  lien.  The 
agreement  which  was  made  vested  the  entire  legal  title  to  the  property  in 
him,  one-half  absolutely  and  the  other  half  as  trustee  for  contestants.  The 
purpose  of  the  agreement  was  not  only  to  settle  the  will  contest,  but  to  ob- 
tain a  division  of  the  land  immediately.  The  title  was  put  in  Allard  as  a 
matter  of  form  to  carry  out  the  contemplated  arrangement. 

Judgment  affirmed. 


COMMONWEALTH  v.  CO.MBS. 
(Filed  April  25,  1906.) 

1.  Primary  election— Fraud—Party  injured— Remedy— The  remedy  of  one 
claiming  a  nomination  by  a  party  of  which  he  is  being  deprived,  is  to  ap- 
peal to  the  authorities  of  his  party  and  not  to  the  clerks  of  the  countj 
courts,  nor  to  the  courts. 

2.  Missing  precinct— Failure  to  furnish  ballots— Certificate— County  clerk 
— Though  it  be  conceded  that  a  primary  election  was  void  in  which  one  pre- 
cinct of  the  county  was  deprived  of  an  opportunity  to  vote  by  not  having 
ballots  furnished  it,  and  if  it  be  further  conceded  that  there  was  no  author- 
ity for  completing  the  election  in  the  missing  precinct  on  a  subsequent  day, 
these  facts  are  matters  which  pertain  to  the  duty  of  the  party  governing  au- 
thority, and  lie  back  of  its  certificate  of  nominations.     When  the  certificate 
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is  filed  substantially  in  the  form  and  manner  prescribed  by  the  statute  it  is 
not  'Within  the  province  of  the  county  clerk  to  go  behind  it. 

8.  Circuit  court— Jurisdiction— Granting  injunction— While  the  clerk  of 
the  circuit  court  may,  in  the  absence  of  the  circuit  judge  from  the  couDty, 
grant  a  preliminary  restraining  order,  without  notice,  upon  a  showing  that 
irreparable  injury  would  be  sustained  by  the  party  moving,  before  he  could 
give  notice,  such  clerk  has  no  jurisdiction  in  any  event  to  grant  a  manda- 
tory injunction. 

4.  County  clerl— Indictment— Placing  nominees  on  ballot — Duty— Refusal 
—Collusion— Good  faith— Question  for  jury— In  an  indictment  against  a 
county  clerk  for  knowingly  and  willfully  refusing  and  failing  to  have  the 
names  of  certain  nominees  printed  upon  the  ollicial  ballot  in  the  maoner 
provided  by  the  election  law  of  this  Slate,  if  his  refusal  was  in  obedience  to 
an  order  of  injunction  made  by  the  circuit  clerk,  and  in  an  honest  belief 
that  such  order  was  valid,  then  his  omission  was  not  willful,  but  if  the 
proceedings  for  the  injunction  were  not  begun  in  good  faith,  but  were  the 
result  of  a  collusion  between  the  defendant  and  any  other  persons  to  wrong- 
fully deprive  the  nominees  of  their  legal  right  to  have  their  names  appear 
on  the  ballots  as  such  nominees,  then  he  could  not  justify  his  official  action 
by  his  fraudulent  conduct,  and  in  such  case  the  questiou  of  the  good  faith 
of  the  defendant  should  have  been  submitted  to  the  jury. 

John  C.  Eversole  and  N.  B.  Hays  for  appellant. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  governing  committee  of  the  Republican  party  of  Owsley  county  or^ 
dered  a  primary  election  to  select  candidates  of  that  party  for  the  various 
county  offices  to  be  voted  for  at  the  November  election,  lUOl.  The  election 
was  held,  but  owing  to  some  mishap  the  ballots  prepared  for  one  precinct 
were  not  provided,  or  were  not  delivered,  so  that  the  voters  of  that  precinct 
did  not  get  to  vote  in  that  primary.  The  election  proceeded  in  the  other 
precincts.  The  result  showed  that  A.  C.  Hyden  had  received  the  highest 
number  of  the  votes  cast  as  the  nominee  for  county  judge.  He  was  then 
the  county  judge  of  that  county  and  was  a  candidate  for  re  election.  Others 
were  likewise  nominated  for  other  oftlces.  Upon  its  being  discovered  that 
the  missing  precinct  had  not  had  a  chance  to  vote,  the  county  committee 
called  all  the  candidates  to  meet  it  at  Booneville,  the  county  seat,  when  it 
was  agreed  that  on  the  ful lowing  Saturday  the  election  should  be  continued 
in  the  missing  precinct,  and  that  the  result  there  should  be  added  to  the 
total  of  votes  cast  in  the  other  precincts,  and  that  the  final  result  was  to  be 
so  ascertained  as  if  all  the  precincts  had  voted  upon  the  same  day.  The 
election  was  continued  accordingly,  with  the  result  that  Hyden  was  de- 
feated upon  the  face  of  the  returns.  The  committee  thereafter  met  and 
canvassed  the  returns,  and  certifled  to  the  county  court  clerk,  as  required 
by  law,  the  nominations  for  the  various  offices,  including  that  of  county 
judge,  Hyden 's  opponent  being  certifled  as  the  nominee.  This  certificate 
was  filed  not  more  than  sixty  and  not  less  than  fifteen  days  before  the  en- 
suing regular  election,  as  required  by  the  statute.  Notwithstanding,  Hyden 
and  ihe  others  who  had  received  apparent  majorities  without  the  missing 
precincts,  continued  to  claim  their  nominations,  and  declared  that  the  elec- 
tion held  in  the  missing  precinct  was  void.    Appellee,  H.  C.  Combs,  wasa^ 
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that  time  the  county  ooart  clerk  of  Owsley  county,  and  was  a  candidate 
before  the  primary  for  nomination  for  re-election.  In  the  election  as  first 
held  he  had  received  an  apparent  majority,  but  with  the  votes  of  the  miss- 
ing precinct  he  was  defeated.  His  successful  opponent  was  certified  by  the 
chairman  and  secretary  of  the  county  committee  as  the  nominee  of  the 
party  for  county  court  cleric.  The  nominee  for  county  judge,  as  certified 
to  by  the  county  committee,  resigned  his  nomination  in  the  manner  pro- 
vided for  by  the  statute.  The  county  committee  then  called  a  mass  conven- 
tion to  nominate  a  candidate  for  that  office.  The  convention  met  and  nom- 
inated W.  T.  McQuire,  which  fact  was  duly  certified  to  the  county  court 
clerk.  A  few  days  before  the  regular  election  a  suit  was  filed  by  all  the 
candidates  who  had  received  apparent  majorities  in  tlie  first  day's  voting  in 
the  primary  against  their  successful  opponents  in  the  result  of  the  two 
days'  voting,  seeking  an  injunction  restraining  the  county  court  clerk  from 
placing  the  lr\cter's  names  on  the  ballot  as  the  nominees  and  under  the  title 
and  device  of  the  Republican  party,  and  connnanding  the  clerk  to  place  the 
plaintiffs'  names  on  the  ballot  as  such  nominees.  The  county  court  clerk 
was  made  a  party  defendant  (as  well  as  a  party  plaintiff)  to  this  action.  A 
similar  suit  was  filed  by  Hyden  against  McGuire  and  appellee,  the  county 
court  clerk,  regarding  the  arrangement  of  the  ballot  in  the  county  Judge's 
race.  In  the  first-named  suit  a  restraining  order  was  issued  by  the  county 
judge  Hyden,  which  was  also  a  mandatory  injunction  to  the  clerk  to  place 
the  names  of  the  plaintiffs  on  the  ballots  as  such  nominees,  instead  of  de- 
fendants. In  Hyden's  suit  against  McQuire  a  similar  injunction  and  re- 
straining order  was  granted  and  issued  by  the  circuit  court  clerk.  Thesa 
orders  were  granted  without  notice  to  the  defendants,  and  before  they  had 
been  summoned  in  the  actions.  Appellee,  though,  seems  to  have  had  per- 
sonal knowledge  of  the  fact.  Indeed  he  was  one  of  the  plaintiffs  who  pro- 
cured the  order  to  issue  as  to  all  the  offices  except  that  of  county  judge. 
McGuire  heard  rumors  of  the  proceedings  just  before  the  election,  and 
went  to  the  circuit  court  clerk's  office  to  verify  them.  He  was  there  told 
that  no  such  suit  could  be  found,  and  nothing  was  there  to  show  that  any 
such  had  been  filed.  Not  satisfied,  he  went  to  the  sheriff  to  learn  whether 
he  had  any  process  against  him,  and  found  that  he  had.  Returning  to  the 
clerk's  office  with  a  copy  of  the  summons  and  restraining  order,  the  papers 
of  the  suit  were  produced  tq  him.  Notices  were  immediately  gi\en  that  the 
defendants  in  the  suits  would  apply  to  the  Hon.  S.  B.  Dishman,  circuit 
judge  of  the  district  at  Manchester,  on  the  following  day,  which  was  the 
Saturday  before  the  day  of  the  regular  election,  to  dissolve  the  injunction 
and  restraining  order.  The  motion  was  made  accordingly,  and  the  restrain- 
ing order  and  injunction  were  dissolved.  By  the  time  the  parties  could  re- 
turn to  Booneville  and  get  into  the  clerk's  office  to  file  the  judge's  order 
dissolving  the  injunction  it  was  Monday  morning,  the  day  before  the  elec- 
tion. MoGuire  and  his  associates  then  furnished  to  appellee  pasters  upon 
which  their  names  had  been  printed,  to  be  attached  to  the  ballots  in  the 
appropriate  places,  placing  them  on  the  ballots  as  nominees  of  their  party 
for  the  various  offices  to  which  they  had  been  nominated  as  certified  to  by 
the  oonnty  committee.    Thereupon  the  plaintiffs  in  the  suits  mentioned  got 
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out  another  iDJunction,  similarly  ieeued,  restmining  the  clerk  from  using 
the  pasters.  The  clerk  refused  to  use  them,  and  refused  and  failed  to  have 
McGuire's  name  placed  on  the  ballots  as  the  nominipe  of  the  Republican 
party  for  county  Judge,  or  placed  on  the  ballots  at  all.  He  also  refused  to 
have  any  other  parties'  names  as  certified  by  the  county  committee  placed 
on  the  ballots  at  all.  It  was  then  too  late  to  do  anything  else  in  the  way  of 
legal  proceedings  to  correct  the  ballot.  There  was  not  a  printing  office  in 
the  county  capable  of  printing  the  ballots,  so  the  clerk  had  had  them  printed 
«lsewhere.  Boonevilie  is  about  twelve  miles  from  the  nearest  railroad  sta- 
tion. The  grand  jury  of  Owsley  county  indicted  appellee  for  knowingly 
and  willfully  refusing  and  failing  to  have  the  name  of  W.  T.  McGulre 
printed  upon  the  official  ballot  in  the  manner  provided  for  by  the  election 
law  of  this  State.  Upon  the  trial  there  was  evidence  of  intentional  action 
of  appellee  to  do  what  he  did  do  to  prevent  the  election  of  McGulre  and  his 
associate  nominees.  But  appellee  justified  his  act  under  the  order  of  the 
circuit  court  issued  by  Its  clerk  in  the  suit  of  Hyden  v.  McGulre,  restrain- 
ing him  from  placing  the  name  of  McGulre  on  the  ballot  as  such  nominee; 
and  that  after  the  restraining  order  was  dissolved  it  was  physically  im- 
possible, under  the  existing  conditions,  for  him  to  then  have  had  other 
ballots  printed.  The  circuit  court  seems  to  have  come  to  the  conclusion 
that  this  defense  was  good,  and  consequently  instructed  the  jury  to  find  the 
defendant  not  guilty.  The  Commonwealth  has  prosecuted  this  appeal  that 
the  law  governing  similar  acts  may  be  declared. 

The  Australian  system  of  voting  by  secret  ballot  has  come  into  use  in  this 
;State  only  within  the  last  few  yenrs.  The  Constitution  of  1801  for  the  first 
time  provided  that  elections  should  be  by  secret  ballot  The  laws  enacted 
from  time  to  time  since  by  the  legislature  to  carry  into  elTect  the  constitu- 
tional requirement  have  been  found  not  entirly  adequate  to  prevent  frauds. 
To  cure  the  defects,  actual  or  supposed,  the  legislature  has  adopted  numer- 
ous amendments,  in  some  instances  amounting  to  almost  complete  revisions. 
Throughout  all  these  efforts  to  perfect  the  law  this  main  idea  has  been  kept 
prominent,  to  insure  an  absolutely  fair,  untramelled  expression  of  the 
choice  of  the  legal  voters.  It  is  realized  that  unless  this  fountain  of  all 
power  and  government  under  the  American  system  is  {treserved  from  the 
control  of  fraud,  the  State  is  imperiled,  and  government  by  the  people  will 
be  impossible,  for  government  by  fraud  is  the  basest  of  social  existence, 
and  is  utterly  inconsistent  with  the  Idea  of  government  by  popular  wilL 
The  machinery  necessary  for  conducting  elections  has  been  found  more  or 
less  cumbersome,  because  of  the  intricacy  required  to  prevent  all  manner  of 
frauds— to  make  them  as  far  as  practicable  impossible  in  the  first  Instance. 
7or  it  is  realized  that  if  fraud  can  triumph  at  first,  so  as  to  get  hold  of  the 
functions  of  government,  it  would  be  more  difficult  to  right  It,  to  the  ex- 
tent that  its  agents  or  recipients  were  to  execute  the  laws  to  punish  it. 
Therefore,  the  prevention,  in  preference  to  the  punishment,  of  frauds  has 
been  sought  with  a  diligence  indicated  by  the  extreme  care  exacted  of  all 
officers  in  holding  elections.  The  voter  can  vote  only  by  using  the  official 
ballot.  (Section  1446. )  The  ballot  Is  furnished  by  public  authority,  so  that 
It  can  be  oeilninly  authenticated,  and  so  as  to  prevent  substitution.  It  is 
not  intended  that  the  voter  should  be  hampered  at  all,  but  that  be  may  be 
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«fiFord«d  the  simplest,  easiest  and  freest  method  of  indicating  his  will  con- 
^serning  the  persons  or  matters  to  be  voted  for.  In  this  country  the  fact  ia 
that  final  selections  of  public  officials  are  more  frequently  made  through 
party  than  through  indlyldual  choice.  Yet  this  is  not  always  so.  Conse- 
quently provision  is  made  for  indicating  the  Individna]  choice  if  it  should 
not  be  the  voter's  party  choice.  The  fact  of  party  affiliation  Is  so  well  es- 
tablished and  recognized  that  the  legislatures  of  many  of  the  States,  and 
particularly  of  this  State,  have  brought  party  elections,  called  primary  elec- 
tions, by  which  the  nominees  of  a  party  are  chot>en,  under  the  surveillance 
«nd  protection  of  the  law.  For  if  party  nominations  could  be  made  irre- 
spective of  the  fair  expression  of  the  will  of  its  members,  it  would  fre- 
-quently  result,  after  all,  that  fraud  was  actually  controlling  the  selection  of 
"public  officials. 

A  party  or  primary  election  has,  since  the  enactment  of  the  present  stat- 
tites  on  the  subject,  ceased  to  be  solely  a  matter  of  party  conoern.  It  is  one 
"Of  which  the  law  takes  cognizance.  It  must  be  conducted  under  the  statute. 
<Brown  v.  Republican  County  Executive  Committee,  38  Ky.  Law  Rep.,  2481; 
Toung  V.  Beckham,  24  Ky.  Law  Bep.,  S186,  and  its  officers  are  the  officers  of 
the  4tate,  though  appointed  by  the  party  authorities.  (Neal  v.  Tonng,  26  Ky. 
Law  Bep.,  186;  Eganv.  Cerwe,  28  Kj.  Law  Bep.,  1496;  Young  v.  Beckham, 
94  Ky.  Law  Bep.<.  2186;  section  1660,  Kentucky  Statutes. )  When  the  result  is 
ascertained  In  the  manner  provided  by  the  statute,  It  gives  to  the  nominees, 
«nd  to  that  party,  legal  rights  which  all  others  must  respect,  and  which  the 
courts  will  enforce.  (Neal  v.  Young,  26  Ky.  Law  Rep.,  186. )  As  the  official 
t»llot  alone  can  be  used,  it  becomes  apparent  from  the  foregoing  statements, 
"Wherein  a  party  nomination  to  an  office  is  a  matter  of  more  than  merely 
party  or  personal  concern.  It  is  one  in  which  the  public  are  also  Interested. 
<?holoe  must  generally  be  exercised  by  the  voters  at  the  regular  election 
between  party  nominees,  to  be  effectual,  for  except  a  considerable  number 
•ahould  join  In  a  petition  for  the  purpose,  no  other  name  can  be  printed  on 
the  ballots  than  such  nominee.  Besides,  conditions  might  arise  too  late  to 
-admit  of  the  voters  taking  that  course  to  bring  about  the  defeat  of  an  unde- 
serving and  undesirable  candidate  already  entitled  to  have  hie  name  placed 
•on  the  ballot.  Contests  can  arise,  and  do  arise,  over  the  title  to  a  party 
tiomi nation.  Formerly,  rival  claims  of  this  character,  when  made  to  the 
•county  court  clerk,  the  official  who  prepareR  the  ballots  for  county  offices, 
were  decided  by  him  without  appeal.  This  led  to  abuse,  because  it  occa- 
sionally happened  that  from  political  or  personal  interest  this  cfficer, 
defeat  the  real  choice  of  the  party,  placed  the  one  not  entitled  to  it  under 
the  party  device  as  its  nominee.  To  obviate  that  the  legislature  has  taken 
/rom  this  official  all  discretion  in  such  matters.  If  there  is  a  contest  or 
-dispute  over  a  party  nomination,  the  governing  authorities  of  that  party 
4ire  given  exclusive  jurisdiction  to  determine  it.  (Sections  163  and  1460, 
Kentucky  Statutes;  Moody  v.  Trimble,  22  Ky.  Law  Bep.,  602;  109  Ky.' 
180;  60  L.  B.  A.,  810.)  The  remedy  of  one  claiming  a  nomination  by  a 
party,  of  which  he  is  being  deprived,  Is  to  appeal  to  the  authorities  of 
Ills  party,  and  not  to  the  clerks  of  the  county  courts,  nor  to  the  courts. 
Such  was  the  state  of  the  law  In  1901  when  the  acts  charged  in  this  indlot- 
ment  are  alleged  to  have  been  committed. 
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Though  it  be  ooDceded  that  nn  election  ^ae  Toid  io  vrhich  one  precinct  of 
the  county  was  deprived  of  an  opportunity  to  vote  by  not  having  bailotr 
furnished  to  it  (Hocker  v.  Pendleton,  100  Ky.,  726,  19  Ey.  Law  Bep.,  185), 
and  if  it  be  farther  conceded  that  there  was  no  authority  for  oompleting  the 
election  in  the  missing  precinct  on  a  subsequent  day,  those  facts  are  mat- 
ters which  pertain  to  the  duty  of  the  party  f^overnlng  authority,  and  lie- 
back  of  its  certiflcnte  of  nomination.  When  the  certificate  is  filed  substan- 
tially in  the  form  and  manuer  prescribed  by  the  statutes,  it  is  not  witbia 
the  province  of  the  county  court  clerk  to  go  behind  it,  to  determine  whether 
it  was  rightfully  done.  (Hollen  v.  Center,  102  Ky.,  119,  19  Ky.  Law  Rep.^ 
1184;  Wilkins  v.  Duffy,  24  Ky.  Law  Rep.,  913,  P68.)  No  party  nominatloik 
could  be  sife  if  that  were  so.  We  do  not  decide  that  a  fraudulent  certifica- 
tion by  a  party  authority,  though  In  the  form  prescribed  by  statute,  Is  not 
Impeachable.  We  only  go  so  far  here  as  to  say  that  the  county  court  clerk, 
and  other  election  officers  can  not  collaterally  impeach  or  Ignore  It.  Until 
It  is  set  aside  by  the  governing  authority  of  the  party,  as  permitted  by  the- 
statute  (sections  1568  and  1460,  Kentucky  Statutes),  or  by  a  court  of  com- 
petent jurisdiction,  officers  of  election  can  not  question  it.  It  follows  that 
the  nomination  of  McQulre  being  the  only  one  certified  to  appellee  as  county- 
court  clerk  as  the  nominee  of  the  Republican  party  for  the  office  of  county- 
Judge  of  Owsley  county,  it  was  the  duty  of  appellee  to  have  recognized  It 
alone,  unless  its  validity  was  impeached  in  one  of  the  manners  above  Indi- 
cated. It  is  claimed  this  was  done  by  the  order  of  injunction  issued  by  the 
circuit  court   clerk  of  Owsley  county,  in   the  suit  of  Hyden  v.  McGuire,. 

which  is  in  the  following  language: 

"Owsley  Circuit  Court 

"A.  C.  Hyden,  Plaintiff,  ) 


( ( I 


V.  K  Order  restraining. 

"W.  T.    McGuire  and  H.  C.  Combs,  Defendant.  ) 

**The  Commonwealth  of  Kentucky: 

"To  W.  T.  McGuire  and  H.  C.  Combs— You  are  hereby  restrained  tronk 
certifying  or  causing  to  be  printed  upon  the  official  ballots  under  the  device 
of  the  Republican  party,  which  device  is  the  log  cabin,  the  name  of  W.  T. 
McGuire  as  a  candidate  for  the  office  of  judge  of  the  Owsley  County  Court,, 
to  be  voted  for  at  the  November  election,  1901,  In  Owsley  county:  and  yoa 
are  further  restrained  from  certifying  or  causing  to  be  printed  upon  aald 
ballots  the  name  of  A.  C.  Hyden  under  any  other  device  than  that  of  the 
log  cal)in,  the  Republican  device,  which  he  is  entitled  to  as  a  candidate  for 
county  judge  of  said  county  at  said  election. 

'  Witness,  R.  L.  Rose,  clerk  of  the  Owsley  Circuit  Court,  this  October  24» 
1901.  R.  L.  ROSE,  Clk.  O.  C.  C.** 

The  Owsley  Circuit  Court  is  a  court  of  general  jurisdiction,  slttlnjr  ii^ 
Owsley  county.  Its  judgments  and  orders  oonoeming  the  subject-niatter 
embraoed  in  the  suit  of  Hyden  v.  McGuire  are  conclusive  upon  parties  and 
privies,  and  may  be  and  should  be  obeyed  till  reversed,  modified  or  vacated^ 
provided  the  court  had  got  the  jurisdiction  of  the  case  and  parties  when  the 
order  was  issued.  The  Civil  Code  of  Practice  regulating  the  gmntlDg  and 
Issual  of  injunctions  (section  276)  provides  that  preliminary  restralnlBit 
orders  may  be  granted  without  notice,  upon  a  showing  that  Irrepamble  In- 
jury would  be  sustained  by  the  party  moving  before  be  could  give  notloa. 
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l^bifl  otdef  may  be  granted  and  issned  by  the  clerk  of  the  court,  or  the 
tionoty  judge,  provided  the  circuit  Judge  is  abeent  from  the  county.  But 
the  cleric  has  no  jurisdiction  in  any  event  to  grant  a  mandatory  injunction, 
"That  can  be  done  alone  by  the  court,  or  by  a  circuit  judge.  (Section  S78, 
'Civil  Code. )  So  much  of  the  order  quoted  above  as  is  mandatory  in  its 
iierms  was  void  on  its  face. 

McGuire's  nomination  had  been  certified  several  days  before  the  suit  was 
brought  to  enjoin  the  clerk  from  putting  it  on  the  ballot  as  a  nominee  of 
Ills  party.  His  nomination,  under  which  he  was  asserting  title  to  the  party 
•emblem  and  position  on  the  ticket,  had  taken  place  nearly  a  year  previous, 
^be  election  was  to  occur  on  November  6.  The  petition  seeking  the  in- 
junction was  filed  October  24.  The  petition  says  that  the  plaintiff  learned 
-on  October  dlst  that  McGuire's  name^had  been  certified  as  the  nominee  of 
^he  Republican  party  for  county  judge.  It  claimed  that  *' unless  an  injunc- 
tion was  immediately  granted  and  issued  irreparable  injury  would  result  at 
once  to  him.*'  Notice  of  the  application  for  the  injunction  was  not  given. 
It  was  a  notorious  fact,  and  was  doubtless  known  to  all  the  parties,  that  the 
^Jallotsfor  the  regular  November  election  would  have  to  be  printed  elsewhere 
^han  in  Owsley  county;  that  it  would  take  several  days  in  any  event  to  get 
them  printed  and  returned  so  as  to  have  them  at  the  various  voting  places  on 
the  morning  of  the  election;  that  if  the  order  for  a  change,  or  reprinting  of 
ballots,  was  not  placed  with  the  printer  by  the  Ist  of  Noveml)er  anyhow,  it 
"Would  mean  that  it  would  then  be  useless  to  do  so;  it  would  be  too  late. 
The  restraining  order,  so  called,  issued  on  October  24,  which  forbade  the 
<!ounty  clerk  from  putting  McGuire's  name  on  the  ballots  as  the  nominee  of 
the  Republican  party  for  county  judge,  was  served  on  appellee  on  October 
194,  just  in  time,  it  seems,  to  allow  him  to  have  the  ballots  printed  so  as  to 
<get  them  distributed  for  the  election.  But  it  was  not  served  on  McGuiie 
till  November  1,  too  late,  in  any  event,  to  admit  of  his  having  it  acted  on  in 
time  by  a  circuit  judge  so  as  to  correct  its  mischief,  if  found  to  have  been 
Improvidently  issued.  It  was,  therefore,  in  its  nature  and  effect  final  in 
•every  sense.  It  granted  in  fact,  as  it  indeed  purported  to  upon  its  face. 
4Qnal  and  complete  relief  in  the  action.  A  ministerial  officer,  without  no- 
tice, without  hearing,  without  trial,  in  vacation,  proceeded  to  render  judg- 
ment, final  in  its  nature,  forever  depriving  a  man  of  a  substantial  legal 
.right.  No  subsequent  reversal  of  his  action  would  avail.  No  other  trial 
-could  ever  remedy  the  evil  done.  It  would  seem  that  authority  was  not 
needed  to  brand  such  a  proceeding  as  void— as  not  binding  on  anybody.  Yet 
"Yre  have  a  case  at  hand  so  clearly  applicable  and  so  conclusive  that  we  cite 
4t,  as  it  seems  to  have  escaped  the  attention  to  which  it  was  entitled.  In 
Weaver,  Mayor  v.  Toney,  Judge,  107  Ky.,  419,  21  Ky.  Law  Rep.,  1167,  a  cir- 
-vuit  judge  granted  a  '* temporary  injunction"  without  notice,  enjoining  an' 
-act  concerning  duties  of  election  officers,  the  effect  of  which  was  to  grant 
-all  the  relief  that  could  ever  De  had  in  the  case.  This  court  held  the  action 
'Of  the  circuit  judge  and  the  order  of  injunction  to  be  void.  In  speaking  of 
that  proceeding  the  court,  per  Chief  Justice  Hazelrigg,  said:  "The  order 
48  not  a  mere  temporary  restraining  order,  mandatory  in  its  nature.  The 
«elief  sought  and  granted  is  the  whole  relief  obtainable.  When  the  order  is 
4ibeyed,  tho  end  of  the  litigation  is  reached.    There  is  no  mere  temporary 
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stay  with  reservation  of  the  right  of  parties  till  they  can  be  heard.  *  *  ^ 
If  we  attempt  to  apply  the  Code  provisions  to  a  case  where  the  act  com- 
manded  to  be  done  is  not  of  a  mere  temporary  matter,  but  is  practically  a 
finality,  and  the  sum  total  of  the  relief  Bought  by  the  applicant,  we  must 
appreciate  at  onoe  the  inapplicability  of  the  section.  *  *  *  This  so-called 
temporary  restraining  order  is  in  substance  imperatively  mandatory,  and 
we  must  look  at  the  substance  and  not  the  shadow  of  things/* 

The  court  in  that  case  also  passed  upon  the  question  whether  the  naked 
averment  in  the  petition,  that  the  plaintiff  would  suffer  irreparable  injury 
unless  the  restraining  order  was  immediately  granted,  was  sufficient  to  dis- 
pense with  notice.  It  was  found  that  the  plaintiff  knew  of  the  alleged 
threatened  danger  on  the  day  before  he  applied  for  the  iojuDCtion.  The> 
court  in  passing  upon  whether  notice  was  indispensable  under  those  cir^ 
oumstances,  said  :  ''In  the  case  at  hand  the  applicant  for  an  i&junction,  atik 
date  when  there  was  apparently  still  ample  time  to  give  the  reasonable  no-^ 
tioe  required  by  the  law,  Is  found  saying  that  he  is  in  possession  of  facta 
which  cause  him  to  believe  that  he  will  be  irreparably  injured  from  thfr 
delay  of  giving  notice.  If  there  was  in  fact  not  time  to  give  the  notice  oa 
the  6th,  the  petition  ought  to  have  disclosed  the  fact.  It  is  not,  therefore^ 
a  case  where  notice  can  be  dispensed  with,  but,  on  the  contrary,  St  is  a  oasft^ 
where  the  face  of  the  application  shows  that  notice  was  demanded  by  thft- 
very  terms  of  the  statute,  and  where,  therefore,  the  court  was  without  stat- 
utory authority  to  issue  the  writ  except  after  notice.  «  *  *  Where  the^ 
order  is  final  in  its  character  the  question  becomes,  in  a  moasure»  a  juris^ 
dictional  one." 

In  the  suit  of  Hyden  v.  MoGuire.  the  plaintiff  had  from  October  21  t(v 
October  24  to  have  given  notice  to  his  adversary  litigants,  a  fact  disclosed 
on  the  face  of  the  petition.  Furthermore,  the  petition  did  not  disclose  such 
an  emergency  as  could  have  dispensed  with  notice.  In  that  state  of  oaaa- 
actlon  by  the  officer,  in  the  absence  of  notice,  was  void  for  want  of  juris- 
diction. This  rule  is  not  new.  The  authorities  are  abundant,  many  of 
which  are  collated  and  cited  in  Weaver  v.  Toney,  supra.  If  it  be  thought 
that  this  rule  leaves  officers  executing  injunctions  in  jeopardy,  a  aufficient 
respon-se  is  that  as  the  decisions  of  the  courts  defining  the  otQoera'  duties  in 
such  matters  are  of  public  notoriety  and  accessible  to  them,  constituting  la 
part  the  law  which  they  must  take  notice  of,  and  which  it  is  presumed  they 
do  know,  they  need  not  be  imperiled.  The  wilt  of  injunction  is  a  harsb 
one.  When  employed,  except  as  final  process,  it  involves  necessarily  tha- 
prejudging  of  the  case,  to  some  extent,  the  anticipation  of  the  result,  baaed 
upon  evidence  of  what  would  probably  be  shown  later  on.  If  it  does  mora 
than  maintain  a  status,  which  may  be  speedily  looked  into  after  full  oppor- 
tunity of  the  parties  to  be  heard,  but  in  fact  gives  final  judgment  in  the^ 
matter,  settling  rights  forever,  it  is  contrary  to  the  spirit  of  our  laws» 
which,  since  the  great  charter,  forbid  that  a  man  should  be  deprived  of  hia 
property  or  liberty  save  "by  the  law  of  the  land,"  which  includes  his  bar^ 
ing  his  "day  in  court." 

But  this  matter  goes  deeper  than  that.  There  was  evidence  tending  to- 
ehow  that  appellee  and  the  plaintiffs  engaged  in  those  suitR,  brought  thenk 
not  in  good  faith,  and  not  that  the  courts  might  redress  a  right  claimed  I9 
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tbem  and  wrongfully  withheld  by  another,  bat  to  use  the  procfes  of  the  law 
to  do  an  unlawful  act,  that  is,  to  prevent  in  an  irregular  way  those  per- 
sons' names  from  appearing  on  the  official  ballot  that  were  entitled  then  to 
so  appear.  If  appellee  obeyed  the  order  in  good  faith,  and  in  an  honest 
belief  that  the  order  of  injunction  issued  in  the  Hyden-McGuire  suit  was 
valid  and  was  binding  upon  him,  then  he  did  not  willfully,  in  the  sense 
meant  by  the  statute,  omit  McGuire's  name  from  the  ballot.  On  the  other 
hand,  if  the  proceedings  in  the  Hyden-McGuire  suit  were  not  begun  in 
good  faith,  but  were  the  result  of  a  collusion  between  appellee  and  any  of 
the  plain tififs  to  wrongfully  deprive  the  nominees  of  their  legal  right  to 
have  their  names  appear  on  the  ballots  as  such  nominees,  then  appellee 
conid  not  justify  his  official  action  by  his  fraudulent  conduct. 

The  statute  under  which  the  indictment  was  returned  in  this  case,  reads: 
''If  the  county  court  cleric  shall  willfully  and  knowingly  refuse  or  fail  to 
have  the  name  of  any  candidate  piinted  on  the  official  ballot  In  the  manner 
provided  for  in  this  act,  he  shall  forfeit  his  office  and  be  guilty  of  a  felony, 
and  upon  conviction  be  confined  in  the  penitentiary  not  less  than  one  nor 
more  than  Ave  years."    (Section  N57a,  Kentucky  Statutes. ) 

Section  1691,  Kentucky  Statutes,  reads:  **This  chapter  shall  be  liberally 
construed,  so  as  to  prevent  any  evasion  of  its  prohibitions  and  penalties  by 
shift  or  device."    *    *    * 

If  it  were  permitted  to  an  officer  of  an  election  to  join  with  others  in  an 
undertaking  to  violate  the  election  law,  and  do  by  a  misuse  of  the  piocess 
of  the  courts  what  the  statute  positively  prohibited  as  a  high  crime,  then  It 
were  possible  always  to  violate  the  statute  and  to  ehcape  its  punishment, 
too.  Judgments  and  orders  of  courts  of  general  jurisdiction  are  entitled  to 
great  consideration,  as  l>eing  binding  upon  all  persons  connected  with  the 
record.  But  if  the  judgment  has  been  procured  by  fraud  in  order  to  per- 
petrate a  crime,  then  it  will  not  be  a  shield  for  those  who  brought  it  into 
being  for  the  unlawful  purpose. 

We  are,  therefore,  of  opinion  that  the  court  erred  in  giving  the  jury  the 
peremptory  instruction  too  find  the  defendant  not  guilty. 

This  opinion  is  directed  to  be  certified  to  the  lower  court. 


KENTUCKY  BUILDING  AND   LOAN  ASSOCIATION'S  ASS'EE  v. 

DAUGHERTY,  &o. 

(Filed  April  26,  1905- Not  to  be  reported.) 

1.  Building  and  loan  associations— Insolvency— Borrowing  members— 
Dues— How  applied— It  appearing  that  the  association  in  which  the  borrow- 
ing member  was  a  stockholder  consolidated  with  another  association  and 
created  a  new  company,  to  which  the  old  association  assigned  all  its  assets^ 
including  note  of  appellee  for  11,000  given  for  his  stock  and  a  mortgage  he 
had  executed  to  secure  it,  and  that  the  new  company  is  insolvent,  the  rule 
is  that  a  borrowing  member  of  an  insolvent  building  and  loan  association 
will  not  be  allowed  to  apply  to  his  debt  the  amount  paid  as  dues  on  his 
stock,  but  to  these  he  stands  asany  other  creditor,  and  must  take  such  divi- 
dends as  are  shown  to  be  due  the  stockholders  on  a  final  settlement. 

8.  Same— As  to  the  dues  paid  by  appellee  on   his  new  stock  in  the  new  aa- 


^ 


760  KT«  B.  &  L.  ASSOC.  ASS^EE  V.  DAUGHEBTT,  &0. 

sooiatioD  the  rule  applies,  but  It  can  not  apply  to  his  dues  paid  on  the  stock  )n 
the  old  company,  which  had  been,  by  consent,  cancelled,  for  as  to  this  he  was 
never  a  stockholder  in  the  new  company.  By  surrendering  his  old  stock 
and  accepting  the  credit  on  his  debt  he  elected  to  treat  these  dues  as  paid 
on  it,  and  thereafter  as  to  this  money  only  the  relation  of  debtor  and  cred- 
itor existed  between  him  and  the  association.  The  chancellor  charged  blm 
with  the  amount  which  he  borrowed,  with  interest  from  the  time  he  got  tbe 
money,  crediting  him  with  his  payments  as  they  were  made,  and  IgnoriDg 
altogether  his  note  for  1900,  and  this  was  proper. 

James  G.  Poston,  Burnett  &  Burnett  and  G.  B.  Blakey  for  appellant. 

L.  A.  Faurest  for  appellees. 

Appeal  from  Hardin  Gircuit  Gourt. 

Opinion  of  the  court  by  Ghief  Justice  Hobson. 

On  November  26,  1802,  G.  W.  Daugberty  subsciibed  for  ten  shares  of  stock 
in  the  Kentucky  Building  and  Loan  Association,  a  corporation  created 
under  the  laws  of  this  State,  and  paid  it  $10  admission  fee,  16  as  dues  on 
stock  for  the  month  of  December,  and  16  as  dues  on  stock  for  the  month  of 
January.  On  the  1st  of  February,  1893,  he  borrowed  of  the  association  $800, 
and  as  part  ({eoorlty  therefor  pledged  eight  shares  of  his  stock,  it  beiog 
agreed  that  when  these  eight  shares  were  paid  up  they  should  be  cancelled 
and  the  loan  treated  as  paid.  From  that  time  until  July  30,  1894,  he  paid 
the  association  monthly  $8  for  interest  and  premium  on  the  loan  and  |6  for 
dues  on  the  stock.  On  July  30,  1894,  he  borrowed  from  the  association  the 
further  sum  of  1200,  and  as  part  security  therefor  pledged  his  remaining 
two  shares  of  stock  under  a  like  agreement,  that  when  the  stock  should  be 
fully  paid  up  it  was  to  be  cancelled  and  the  loan  treated 'as  paid.  From 
that  time  until  February  1,  1897,  he  paid  the  association  monthly  110  for 
interest  and  premium  on  the  loan  and  16  for  dues  on  the  stock.  About 
February  1,  1897,  the  association,  while  it  was  a  going  concern,  and  another 
building  and  loan  association  organized  under  the  laws  of  this  State,  con- 
solidated and  formed  the  Kentucky  Gitlzf^ns  Building  and  Loan  Associa- 
tion. The  Kentucky  Building  and  Loan  Association  prior  to  February  1, 
1897,  assigned  and  transferred  to  the  new  company  all  of  its  assets,  includ- 
ing the  note  for  tl.OOO  held  by  it  and  a  mortgage  vihich  had  been  executed 
to  secure  it.  The  Kentucky  Building  and  Loan  Association  then  ceased  to 
have  a  corporate  existence. 

The  new  company  credited  Daugherty  with  1100  on  the  principal  of  his 
debt,  and  took  a  new  note  from  him  for  |900.  The  stock  which  he  held  in 
^he  old  onmpauy  was  cancelled  and  the  new  company  issued  to  him  nine 
shares  of  its  stock,  but  he  received  no  credit  thereon  for  the  dues  paid  by 
him  on  the  stock  theretofore  issued  to  him  by  the  old  oomimny.  From  that 
time  he  paid  to  the  new  company  monthly  19  for  premium  on  the  loan  and 
$5.40  for  dues  on  the  stock  for  some  months. 

On  July  2,  1897,  the  new  association  made  an  assignment  for  tbe  benefit 
of  its  creditors,  and  subsequently  this  suit  was  brought  by  the  assignee 
against  Daugherty  on  his  note  for  |900,  and  to  enforce  the  mortgage  securing 
it.  Daugherty  pleaded  usury,  insisting  that  all  his  payments  to  the  old 
company,  whether  made  on  the  stock  or  on  the  debt,  should  be  applied  to 
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the  debt,  and  that  the  fOOO  note  ^as  to  a  large  extent  without  consideration. 
TEhe  court  below  sustained  this  ylew,  and  the  plaintiff  appeals. 

It  Is  unquestioned  that  the  new  association  Is  Insolvent.  The  rule  Is  that 
^here  a  building  and  loan  association  Is  Insolvent  and  In  the  hands  of  an 
assignee  for  the  benefit  of  Its  credltorst  a  borrowing  member  will  not  be 
■allowed  to  apply  to  his  debt  the  amount  paid  by  hlra  to  the  association  as 
dues  on  his  stock,  but  as  to  these  he  stands  as  any  other  stockholder,  and 
must  take  such  dividends  as  are  coming  to  the  stockholders  on  the  settle- 
ment of  the  affairs  of  the  corporation.  Where  the  association  is  solvent  a 
different  rule  applies.  There  the  whole  transaction  is  regarded  simply  as  a 
borrowing  of  money,  and  all  sums  paid  will  be  treated  as  paid  upon  the 
debt.  It  is  conceded  for  appellee  that  he  is  not  entitled  to  credit  on  his 
debt  for  the  dues  paid  on  the  stock  of  the  new  company,  and  the  question 
to  be  determined  is  whether  the  Fame  rule  should  be  applied  to  the  dues 
paid  on  the  stock  of  the  old  company.  Where  an  assignee  purchases  a  note 
In  consequence  of  assurances  from  the  obligor  that  it  is  good  and  will  be 
paid,  he  will  not  be  allowed  to  set  up  against  the  assignee  defenses  which 
would  otherwise  have  been  good  against  the  assignor.  (Smith  v.  Stone,  17 
B.  Mon.,  171;  McBrayer  v.  Collins,  18  B.  Mon.,  838.)  The  same  rule  is  ap- 
plied where  after  the  assignment  the  obligor  by  a  valid  contract  for  indul- 
gence, as  by  executing  a  new  note  to  the  assignee,  payable  in  the  future, 
lulls  the  assignee  into  security  and  thus  causes  him  to  lose  his  recourse. 
<Stone  V.  McConnell,  1  Duvall,  65;  Beal  v.  Bethel,  8  Ky.  Law  Rep.,  397; 
Burks  V.  Cheeli,  11  Ky.  Law  Rep.,  953.)  The  rule  rests  upon  the  ground  of 
«Btoppel.  It  applies  to  usury  as  well  as  to  other  defenses;  but  It  will  not 
he  applied  where  the  assignee  has  lost  nothing,  and  is  in  no  worse  situation 
fcy  the  renewal  of  the  note.  In  the  case  at  bar  the  two  old  companies  were 
•consolidated  and  a  new  one  was  formed,  which  simply  succeeded  to  their 
rights,  took  all  their  assets,  debts  and  liabilities  nnd  stood  in  their  shoes. 
The  renewal  of  the  note  to  the  new  corporation  in  no  way  changed  the 
situation  of  the  parties  or  affected  any  of  their  rights,  and  the  case  must  be 
determined  as  though  the  new  corporation  had  continued  to  hold  the  note 
executed  by  Daugherty  to  the  old  association.  (Shirley  v.  Stephenson,  104 
Ky.,518.) 

In  determining  what  are  the  rights  of  the  parties  on  this  basis  we  have 
had  great  difficulty  from  the  fact  that  there  is  no  proof  in  the  record,  and 
that  we  must  determine  the  case  entirely  from  the  allegations  of  the  plead- 
ings. In  the  answer  of  the  defendant  he  made  the  following  allegations, 
which  were  not  controverted  by  the  reply:  *'He  states  that  on  or  about  Fieb- 
ruary  1,  1807,  said  association,  while  it  was  a  going  concern,  and  another 
oorporatlon  organized  under  the  laws  of  this  State  for  a  similar  purpose 
•and  with  similar  powers,  consolidated  and  formed  the  Kentucky  Citizens 
Building  and  Loan  Association,  of  which  the  plaintiff  Is  the  assignee.  He 
said  that  said  assooiations  at  that  time  cancelled  all  of  the  said  stock  of  this 
defendant  and  credited  him  on  the  amount  due  from  him  as  aforesaid  with 
only  $100  for  the  amounts  paid  as  admission  fee  and  dues  on  said  stock,  and 
treated  the  aforesaid  payments  on  account  of  interest  and  premiums  as  only 
paying  the  Interest  up  to  said  time,  when  in  fact  said  admission  fees,  duest 
Interest  and   premiums  much  more  than  paid  the  said  interest  and  $100  o 
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the  said  prinolpal.  He  says  that  said  Kentucky  Citizens  Building  and  Lioan 
Association  then  issued  to  him  nine  shares  of  its  stock,  and  he  executed  the 
papers  sued  on  herein.  *  *  *  He  says  that  when  the  nine  shares  of  stock 
were  issued  to  him  by  plaintiff's  assignee  he  was  given  no  credit  thereon  for 
the  dues  paid  by  him  on  the  stock  theretofore  issued  to  him  by  the  Ken- 
tucky  Building  and  Loan  Association;  but  he  was  credited  on  his  indebted- 
ness to  said  association  by  tlOO,  and  no  more,  for  said  dues." 

In  an  amended  answer  he  made  this  allegation:  "The  defendant,  G.  W. 
Daugherty,  by  leave  of  court  amends  his  answer  herein,  and  says  that  the 
Kentucky  Building  and  Loan  Association  cancelled  his  stock  in  said  asso* 
elation  as  set  up  in  his  answer  herein  and  gave  him  credit  for  only  the  in- 
terest and  $100  on  the  principal  of  his  indebtedness  to  said  association  for 
what  he  had  paid  to  said  association,  but  that  in  fact  he  had  paid  on  said 
indebtedness  all  the  aiuounts  set  out  in  his  answer  herein,  and  there  was 
due  from  him  to  said  association  on  February  1,  1897,  only  the  sum  of 
1898.08  on  said  indebtedness,  and  all  amounts  claimed  to  be  due  In  excess  of 
Baid  sum  of  $i)98  08  was  usury." 

In  reply  to  the  above  the  plaintiff  said  this:  "The  plaintiffs,  the  Louis- 
ville Trust  Co.,  as  asslfznee  and  receiver,  etc.,  for  reply  to  the  amended  an- 
swer deny  that  the  Kentucky  Building  and  Loan  Association  ever  cancelled 
any  stock  owned  by  the  defendant.  G.  W.  Daugherty,  in  said  association,  or 
gave  him  credit  for  only  the  interest  and  $100  on  the  principal  of  his  in- 
debtedness to  Faid  association  for  what  he  had  paid  to  said  association; 
deny  that  said  defendant  had  paid,  or  has  ever  paid,  on  his  said  indebtedness 
all  the  amounts  set  out  in  his  answer  herein,  or  any  part  thereof,  except 
such  sums  as  are  admitted  by  the  plaintiffs  to  have  been  paid  in  plaintiff's 
reply  heretofore  filed." 

It  will  thus  be  seen  that  though  it  is  denied  that  the  Kentucky  Building 
and  Loan  Association  cancelled  appellee's  stock  in  that  association,  it  is  not 
denied  that  his  stock  was  cancelled  at  the  time  of  the  consolidation  by  the 
Kentucky  Citizens  Building  and  Loan  Association.  It  is  also  not  denied 
that  the  credit  which  was  then  given  him  by  that  association  of  $100  was  on 
account  of  the  dues  which  he  had  paid  on  the  old  stock  which  was  cancelled. 
Upon  the  facts  alleged  the  credit  of  $100  was  not  given  him  on  account  of 
what  he  had  paid  for  interest  and  premiums,  but  on  account  of  the  dues 
which  he  had  paid.  When  his  old  stock  was  cancelled  and  the  aESOciatioD 
undertook  to  credit  him  on  his  debt  for  what  he  had  ptM  in  dues  thereon, 
if  the  proper  credit  was  not  given  him  the  note  then  taken  was  to  that  ex- 
tent without  consideration.  The  rights  of  the  parties  became  fixed  as  of 
that  date,  and  if  a  note  was  taken  for  a  greater  amount  than  he  owed,  it  wa& 
as  to  the  excess  usurious,  for  a  compromise  or  settlement  as  to  the  amonnt 
of  usury  Is  not  binding.  (Cynthiaoa,  &c..  Association  v.  Ecklar,  112  Ky.> 
164.)  The  case  would  not  be  substantially  different  if  he  then  had  de- 
manded of  the  Kentucky  Citizens  Building  and  Loan  Association  the  can- 
cellation of  his  old  stock  and  credit  on  his  debt  for  what  he  bad  paid  as 
dues.  If  he  had  made  this  demand  he  would  have  been  entitled  to  credit 
for  all  he  had  paid  as  dues,  the  association  being  then  a  going  concern. 
When  the  company  undertook  to  settle  with  him  he  was  not  required  to 
make  a  demand;   for  this  was  waived  by  the  settlement  and  the  taking  of 
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the  new  note,  and  if  he  was  not  credited  by  the  proper  aniouDt,  it  is  simply^ 
a  case  of  a  note  taken  for  a  greater  amount  than  was  due.  Under  the  adn 
mitted  allegations  of  the  answer  the  money  he  had  paid  on  his  old  stock: 
was  not  brought  over  into  the  new  stock  issued  by  the  new  company.  Thi& 
stock,  under  the  allegations  of  the  answer,  was  a  new  matter  and  had  no. 
connection  with  the  dues  paid  on  the  old  stock.  When  his  stock  in  the  old. 
company  was  cancelled,  and  he  was  credited  by  $100  on  account  of  the  dues> 
paid  thereon,  he  no  longer  had  any  rights  as  the  holder  of  this  stock.  He. 
could  demand  nothing  from  the  association  in  the  way  of  dividends  thereon,, 
and  if  he  is  denied  credit  for  the  money  paid  as  dues  on  it  over  and  above^ 
1100  he  is  without  remedy.  So  far  as  the  note  for  1900  was  for  more  than  he. 
owed,  it  was  a  usurious  transaction,  and  to  relieve  him  from  it  does  not  in- 
fringe the  rule  that  a  borrowing  stockholder  will  not  be  allowed  after  the. 
insolvency  of  the  company  to  tieat  dues  he  had  paid  as  paid  on  his  debt. 
The  rule  rests  on  the  ground  that  he  can  not  make  this  election  after  alL 
chance  of  profiting  upon  his  stock  has  failed  and  thus  secure  a  preference- 
over  the  non-borrowing  stockholders.  As  to  the  dues  paid  by  Daugherty  on. 
his  new  stock  in  the  new  association  the  rule  applies;  but  ic  can  not  apply, 
to  his  dues  paid  on  the  stock  in  the  old  company  which  had  been  by  con-, 
sent  cancelled;  for  as  to  this  he  was  never  a  stockholder  in  the  new  com-, 
pany.  By  surrendering  his  old  stock  and  accepting  the  credit  on  his  debt 
he  elected  to  tre^it  these  dues  as  paid  on  it,  and  thereafter  as  to  this  money- 
only  the  relation  of  debtor  and  creditor  existed  between  him  and  the  asEO-v 
elation.  The  settlement  by  which  the  amount  of  the  credit  he  should  re^ 
ceive  therefor  was  fixed  being  of  no  more  validity  than  any  other  agree*, 
ment  as  to  usury,  the  rights  of  the  parties  must  be  ascertained  as  in  other^ 
oaees  from  the  amount  of  the  debt  actually  due  when  the  new  note  was. 
taken.  The  circuit  court  charged  him  with  the  amount  which  he  borrowed^, 
with  interest  from  the  time  he  got  the  money,  crediting  him  with  his  pay^ 
ments  as  they  were  made  and  ignoring  altogether  the  note  for  1900.  On  the. 
whole  case,  as  presented  by  the  pleadings,  we  see  no  error  in  the  judgment.. 

Judgment  affirmed. 

Whole  court  sitting. 


COMMONWEALTH  v.  ILLINOIS  CENTRAL  R.  R.  CO. 

(Filed  April  20,  1906--Not  to  be  reported.) 

Railroads-— Indictment  for  failure  to  provide  depot— As  the  place  where  it. 
is  charged  no  depot  was  provided  is  a  village,  it  obviously  is  embraced  ioi 
the  category  of  "other  stations*'  mentioned  in  the  statute  (fsection  77;^,  Ken^ 
tuoky  Statutes),  and  as  there  is  no  allegation  that  the  railroad  commissioi^ 
had  required  appellee  to  have  a  passenger  station  at  the  place  mentioned'  lix 
the  Indictment,  the  company  was  guilty  of  no  offense  in  failing  to  provide, 
such  station. 

S.  V.  Dixon  and   N.  6.  Hays  for  appellant. 

Trabue,  Doolan  &  Cox,  H.  D.  Allen  and  J.  M.  Dickinson  for  a  ppellee^ 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 
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The  grand  jury  of  Union  oountj,  at  Its  March  term,  1904,  returned  an  in- 
"^dlotment  against  the  Illinois  Central  B.  R.  Co.,  charging  It  with  falling  to 
)>roYide  ''a  convenient  and  suitable  waiting  room,  and  keeping  and  main- 
taining the  same  in  decent  order  and  repair  at  its  depot  at  Snlllyan."  The 
x>ffen8e  is  more  particularly  as  follows:  "Illinois  Central  R.  R.  Co.  *  *  * 
'^Id  unlawfully  and  willfully  fail,  neglect  and  refuse  to  provide  a  convenient 
^nd  suitable  waiting  room  at  its  depot  at  Sulliyan,  Ry.,  a  Tillage;  that 
said  corporation  has  had  a  depot  at  Sullivan  for  over  five  years  just  prior  to 
the  first  day  of  March,  1004,  and  has  used  same  continuously  all  of  said 
lilrae  as  its  depot  and  passenger  station,  and  that  said  waiting  room  in  said 
Tiepot  and  passenger  station  aforesaid  was  on  said  date  and  is  not  convenient 
-and  suitable  foi  the  accommodation  of  the  passengers  of  said  company  and 
\he  public,  there  being  one  waiting  room  only,  which  is  too  small  and  is  not 
Icept  and  maintained  indecent  order  and  repair."  The  foregoing  indict- 
ment is  predicated  upon  the  following  provision  in  section  779  of  the  Ken- 
tucky Statutes:  *  *  *  *'And  that  every  company  operating  a  railroad  in 
thie  State  shall  provide  a  convenient  and  suitable  waiting  room  and  water 
"Closet  or  privies  at  all  depots  in  cities  and  towns,  and  at  such  other  stations 
^s  the  railroad  commission  may  require  on  its  lines,  and  keep  and  maintain 
same  In  decent  order  and  repair." 

As  Sullivan  Is  specifically  alleged  In  the  indictment  to  be  a  village,  and  is 
not,  therefore,  an  Incorporated  municipality,  such  as  a  city  or  town,  it  ob- 
>piou6ly  falls  in  the  category  of  "other  stations"  mentioned  in  the  statute 
under  diEcusRion;  and  astheie  is  no  allegation  that  the  railroad  commission 
^ad  required  the  appellee,  either  to  have  a  passenger  station  at  Sullivan  or 
to  keep  it  in  lepair.  It  clearly  follows  that  it  has  not  committed  the  offense 
x)f  disobeying  their  requirement  in  this  regard.  The  trial  court  properly 
sustained  a  general  demurrer  to  the  Indictment,  and  dismissed  it. 

Judgment  affirmed. 


COMBS,  &c.  V.  EVERSOLE,  JUDGE. 

(Filed  April  21,  1905.) 

Sheriffs— Resignation— Sureties— Authority  to  nominate  collector— Where 
the  eberiff  of  county  resigns  his  office  the  sureties  on  his  bond  for  the  col- 
4ectlon  of  taxes  are  not  authorized  to  nominate  and  require  the  county 
>Judge  to  appoint  a  person  to  collect  such  taxes  in  the  place  of  the  sheriff 
Who  has  resigned;  such  right  applies  where  the  sheriff  dies,  but  not  when 
he  resigns  his  office. 

Wm.  Cromwell,  Miller  &  Fitzpatrick  and  W.  C.  Eversole  for  appellants. 

Wootton  &  Morgan  and  Gieene  &  VanWinkle  for  appellee. 

Appeal  from  Periy  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

E.  H.  Comett  was  duly  elected  sheriff  of  Perry  county  at  the  November 

election,  1901,  for  a  term  of  four  years  from  the  first  Monday  in  January, 

1902.    On  the  first  Monday  in  January,  1902,  he  qualified  as  sheriff  by  taking 

the  necessary  oath  and  with  sufficient  security  executing  the  official,  county 

-levy   and  State  revenue  bonds  required  by  law  of  sheriffs,  which  were  duly 
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approTed  and  accepted  by  the  jnd^e  of  the  county  court.  Similar  bondflb 
were  executed  by  Cornett  as  sheriff,  and  approved  by  the  county  judge  on 
the  first  Monday  in  January  of  each  succeeding  year  during  his  term  o^ 
office. 

Appellants  were  sureties  in  the  three  bonds  given  by  him   on   the  first 
Monday  in  January,  1905,  for  that  year,  the  last  of  the  term  for  which  he  was. 
elected.    In  addition  to  the  performance  of  his  official  duties  it  was  the  duty 
of  Cornett,  as  sheriff,  to  collect  the  taxes,  both  county  levy  and  State  reve- 
nue, in  the  county  of  Perry  for  the  year  1906.    On  February  IS,  1906,  Cornett. 
resigned  the  office  of  sheriff  of  Perry  county,  and  on  February  15,  two  day  a 
thereafter,  at  a  regular  term  of  the  Perry  County  Court,  the  Judge  thereof 
appointed  one  S.  B.  Hollidny  sheriff  to  fill  the  vacancy  in  that  office  caused 
by  the  resignation  of  E.  H.  Cornett.    Thereupon  Holliday  took  the  oath  of 
office  and  he  and  his  sureties  executed  the  required  bonds,  which  were  ap-. 
proved  and  accepted  by  the  county  court,  since  which  time  he  has  been  act-, 
ing  as  sheriff  of  the  county. 

On  the  day  of  the  appointment  of  Holliday  as  sheriff  appellants,  as  sure-, 
ties  in  the  several  bonds  executed  by  E.  H.  Cornett  on  the  first  Monday  ii\ 
January,  1905,  by  a  writing  addressed  to  the  judge  of  the  county  court,  nom- 
inated one  Arch  Cornett  for  appointment  as  collector  for  Perry  county  of 
taxes,  county  levy  and  state  revenue  for  the  year  1905,  and  requested  hia 
appointment  to  that  office,  but  the  nomination  was  rejected  and  his  ap^ 
pointment  as  collector  was  not  made  by  the  county  judge.  Appellants  in- 
sisting upon  their  alleged  right  as  sureties  of  the  Inte  sheriff,  E.  H.  Cornett* 
to  nominate  for  appointment  a  collector  of  taxes  in  the  county  of  Perry  for^ 
the  year  1905,  instituted  this  action  in  the  circuit  court  for  a  writ  of  man^ 
damns  to  compel  appellee,  as  county  judge,  to  appoint  as  collector  of  taxea 
the  person  nominated  by  them  for  that  office.  Appellee  filed  a  general  de- 
murrer to  the  petition,  which  was  sustained  by  the  lower  court,  and  appel- 
lants failing  to  plead  further  the  action  was  dismissed.  If,  as  contended  by^ 
apx)ellants,  they  had  the  right  after  the  resignation  of  the  sheriff  to  nom- 
inate for  appointment  by  the  county  judge  a  collector  of  taxes  for  1905,  it 
would  follow  that  the  lower  court  erred  in  rendering  the  judgment  appealed 
from.    But  did  appellants  have  such  right? 

The  only  authority  for  the  exercise  of  such  right  by  the  sureties  of  a 
sheriff  is  contained  in  section  4136,  Kentucky  Statutes,  which  provides:  "If 
the  sheriff  shall  die  during  his  term  of  office  his  sureties  shall  have  tha 
right  to  nominate  a  person  to  collect  the  revenue  for  that  year,  and  upon 
their  written  nomination  of  such  person  he  shall  be  appointed  by  the  county 
court,  and  the  sureties  shall  be  liable  to  the  Commonwealth  for  the  taxes  with 
which  their  principal  was  charged:  Provided,  That  this  section  shall  not 
apply  when  in  any  case  the  sureties,  in  the  opinion  of  the  county  court,  are 
not  In  the  aggregate  worth  in  property  subject  to  execution,  above  their 
debts,  the  amount  of  the  taxes  with  which  their  principal  was  charged." 

Manifestly  this  section  confers  upon  the  sureties  of  the  sheriff  no  such 
right  as  claimed  by  appellants  for  the  simple  reason  that  the  sheriff  did  not. 
die.    If  the  legislature  had  intended  that  the  sureties  of  the  sheriff  shoul(| 
nominate  a  collector  to  succeed  him  in  case  of  his  resignation  or  remova\ 
from  office,  It  would  have  been  so  expressed  and  could  have  been  done,  b^ 
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merely  saying  that  in  case  of  a  vacancy  In  the  office  of  sherllT,  'whether 
caused  by  death,  resignation  or  removal  from  office  of  the  incum))ent,  hij 
sureties  shall  have  the  right  to  nominate  a  person  to  collect  the  revenue  for 
that  year,  etc.  Bnt  the  very  fact  that  their  right  to  make  such  nomination 
Is  confined  by  the  language  of  the  section,  supra,  to  the  existence  of  a  ya- 
^anoy  caused  by  the  death  of  the  sheriff,  excludes  the  Idea  that  thc^  can 
exercise  the  right  upon  any  other  ground  or  condition,  therefore,  we  do  not 
feel  authorized  to  add  to  the  statute  or  extend  its  meaning  or  effect. 

Section  1526,  Kentucky  Statutes,  provides:  '*A  vacancy  in  the  office  of 
sheriff  *  *  *  shall  be  temporarily  filled  by  the  county  court  until  the  sno- 
cessor  shall  have  been  elected  as  piovided  by  section  1522  of  this  article,  and 
"Shall  have  qualified."    ♦    ♦    ♦ 

A  vacancy  in  office  Is  defined  by  section  1681,  Kentucky  Statutes,  as  fol- 
lows: *'The  term  *  vacancy  in  office,'  or  any  equivalent  phrase,  as  used  In 
this  article,  means  such  as  exists  when  there  Is  any  unexpired  part  of  a 
term  of  office  without  a  lawful  incumbent  therein,  or  when  the  person 
-electeii  or  appointed  to  an  office  fails  to  qualify  according  to  law,  or  when 
there  has  been  no  election  to  fill  the  office  at  the  time  appointed  by  law.  It 
applies  whether  the  vacancy  is  occasioned  by  death,  resignation,  removal 
from  the  State,  county  or  district,  or  otherwise." 

Although  there  are  many  different  ways  in  which  a  vacancy  in  the  office 

-of  sheriff  may  occur,  and  the  sureties  of  a  sheriff  may  incur  as  much  ilsk 

-or  liability  by  his  resignation  or  removal  from  office  as  from  his  death,  yet 

the  statute  declares  that  only  by  the  death  of  the  sheriff  ghall  the  sureties 

"select  and   nominate  for  appointment  by  the  county  court   the  person  who 

may  take  his  place  as  collector  of  taxes.    We  are  of  opinion,  therefore,  that 

-appellants  had  no  right  to  nominate  a  collector  to  succeed  E.  H.  Comett, 

^nd  that  appellee  was  under  no  duty  to  appoint  the  person  nominated  by 

them.     But,  upon  the  other  hand,  that  he  had  the  right  to  appoint  Holliday 

"Sheriff,  as  was  done.    The  foregoing  conclusions  being  in  accord  with  the 

Judgment  of  the  circuit  court,  we  deem  it  unnecessary  to  consider  other 

xjuestions  discussed  in  the  briefs  of  counsel. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting. 


BATES  V.  THE  BURT  &  BR  ABB  LUMBER  CO.,  &c. 

(Filed  April  21.  1905— Not  to  be  reported.) 

Married  women— Action  by  wife— Husband  not  party— Compromise  hQf 
husband— Yalidity— A  married  woman  Is  not  bound  by  a  compromise  ot 
her  suit  made  by  her  husband,  to  which  he  was  not  a  party,  without  ber 
-knowledge  or  consent,  and  n  sale  of  her  land  made  under  a  judgment  so 
^obtained  to  which  she  objected  is  not  valid,  and  should  be  set  aside. 

R.  O.  Brashears  for  appellant. 

D.  D.  Fields  for  appellees. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 
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In  the  year  1890  the  appellant,  Mary  J.  Bates,  and  her  husband,  T.  Q. 
Bates,  sold  and  conveyed  to  one  Cross  404  poplar,  ash  and  rucuinbei  trees  at 
the  price  of  1476.  In  th«  deed  from  Bates  and  wife  to  Cross  for  this  timber 
this  language  occurs:  **And  it  Is  further  agreed  by  the  party  of  the  first  part, 
in  order  to  insure  further  the  title  to  the  trees  hereby  conveyed,  that  the 
party  of  the  second  part  has,  and  Is  hereby  given,  a  lien  on  the  lands  above 
■described  by  the  party  of  the  first  part  in  order  to  indemnify  the  said  party 
of  the  second  part  against  any  loss  which  he  may  sustain  by  reason  of  the 
failure  of  title  to  any  part  of  said  trees  in  case  the  title  of  the  party  of  the 
^rst  part  should  fail  to  any  part  thereof,  and  thereby  the  party  of  the  second 
part  should  lose  any  of  said  trees:  and  it  is  further  agreed  that  the  party  of 
the  second  part  shall  pay  to  the  party  of  the  first  part  all  damages  that  may 
be  done  to  growing  crops  by  reason  of  the  removal  of  said  timber."  It  ap- 
I>ears  that  this  timber  was  upon  two  surveys  of  land;  the  one  descrilied  in 
the  conveyance  belonging  to  the  appellant,  and  the  other  was  the  property 
of  her  husband,  T.  G.  Bates.  Afterwards,  in  the  year  1894,  in  litigation 
with  a  person  by  the  name  of  Hull.  T.  Q.  Bates  lost  his  piece  of  land  and, 
therefore,  neither  Cross  nor  his  assignees  obtained  the  timber  on  that  piece. 
Cross  conveyed  his  title  to  the  trees  to  the  Asher  Lumber  Co.,  a  corporation 
which  was  succeeded  by  the  appellee. 

The  appellee  brought  this  action  for  the  value  of  814  trees  alleged  to  be  on 
the  land,  recovered  by  Hall  from  Bates,  fixing  their  value  nt  1349,  with  in- 
terest from  July,  1890.  The  appellee  and  her  husband  answered  this  peti- 
tion, admitting  the  loss  of  this  land,  but  denied  that  there  were  214  trees 
8old  to  Cross  on  that  piece,  and  alleged  that  there  were  only  161  on  that  piece 
of  land,  and  that  appellee  received  all  the  trees  sold  on  the  other  piece  and 
thirty-five  trees  In  addition  thereto,  which  had  not  been  sold  by  them,  and 
further  alleged  that  appellees,  in  removing  the  timber  from  his  land,  negli- 
l^ently  injured  and  damaged  the  growing  crops  thereon,  destroyed  fencing 
and  committed  other  damage  and  injury  in  a  greater  sum  than  the  amount 
•due  appellee  on  account  of  the  loss  of  the  trees  described.  The  appellant 
•and  her  husband  took  the  depositions  of  five  or  six  witnesses  which  sub- 
stantially sustained  their  defense  and  counterclaim ;  but  appellee  was  not 
represented  at  the  taking  of  these  depositions,  and  obtained  a  continuance  of 
the  cause  for  the  purpose  of  taking  other  proof  and  to  cross-examine  appel- 
lant's witnesses.  It  does  not  appear  from  the  record  that  that  was  ever 
done,  but  before  the  next  term  of  the  court  the  following  agreement  was 
entered  into  between  the  appellee  and  T.  6.  Bates: 

''This  agreement  made  and  entered  into  this  the  14th  day  of  October,  190S, 
'by  and  between  the  Burt  &  Brabb  Lumber  Co.,  of  the  first  part,  and  T. 
^.  Bates,  of  the  other  part,  witnessetb:  That  whereas,  there  is  now  pend- 
ing in  the  Letcher  Circuit  Court  a  suit  of  first  party  against  second  party 
and  wife  to  recover  judgment  for  certain  trees  sold  by  second  party  to  George 
F.  Cross,  and  afterwards  conveyed  to  first  party,  title  to  which  failed,  and  to 
•enforce  a  Hen  on  the  lands  described  in  the  deed  to  Cross  for  the  payment 
of  said  money,  and  the  parties  being  desirous  of  settling  said  matters,  it  Is 
DOW  agreed  that  judgment  be  entered  at  the  nest  term  of  the  said  court  in, 
favor  of  plaintiffs,  the  Burt  &  Brabb  Lumber  Co.,  for  the  sum  of  1249.10, 
^Ith  interest  at  the  rate  of  6  per  cent,  per  annum  from  the  18th  day  of  July» 
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1890,  until  paid,  and  costs  of  this  action,  and^that  defendant  haTe  a  right  to 
dtsmies  his  counterclaim  without  prejudice  as  to  any  ri^ht  of  action  he  may 
have  against  any  person  except  plaintiff,  and  that  a  lien  be  adjudged  on 
said  land  to  secure  the  payment  of  said  sums,  and  that  a  decree  be  enterefl 
to  sell  said  land  on  ti  credit  of  twelve  months. 

*'BURT  &  BKABB  LUMBER  CO., 

"By  D.  D.  FIELDS,  Attorney, 

"T.  G.  BATES." 

At  the  next  term  of  the  court  this  agreement  was  filed  and  a  judgment 
was  rendered  in  accordance  therewith,  directing  a  sale  of  the  land  described 
in  the  conveyance.  The  commissioner  sold  the  land,  and  the  appellee  par- 
chased  it  at  the  price  of  1488.  The  commissioner  had  it  appraised  before  the- 
sale,  and  the  appraisers  valued  it  at  $1,400.  It  appears,  without  contradic- 
tlon,  that  appellant,  Mary  J.  Bates,  was  not  present  at  the  time  the  agree- 
ment referred  to  was  executed,  nor  at  court  when  it  was  filed,  and  had  no 
knowledge  of  it  nor  the  withdrawal  of  her  defense  and  counterclaim,  and 
that  she  never  consented  thereto;  that  she  was  present  when  the  sale  vras 
made  and  publicly  objected  to  it  for  the  reasons  stated,  andcluiined  the  land 
as  her  individual  property.  She  filed  exceptions  to  the  commissioner's  re- 
port of  sale,  setting  forth  the  facts  stated,  and  also  moved  the  court  to  set 
aside  the  judgment.  The  court  overruled  her  motion  and  exceptions  and 
confirmed  the  sale,  to  all  of  which  she  objected  and  excepted  and  prosecutes 
this  appeal  It  appears  that  she  received  this  land  by  descent  from  her 
father,  but  in  a  division  of  his  estate  the  conveyance  was  made  to  her  and 
her  husband. 

Appellant  was  and  is  not  bound  by  the  agreement  made  between  appellee 
and  her  husband.  It  is  shown  upon  the  face  of  the  agreement  that  she  was 
no  party  to  it,  and  it  appears,  without  contradiction,  that  she  has  no  knowl- 
edge of  it,  and  never  consented  it  to,  and  under  these  facts  the  court  erred 
in  withdrawing  her  answer  and  counterclaim  and  in  rendering  a  judgment 
directing  a  sale  of  her  land.  Upon  the  pleadings  and  the  proof  in  the  cause 
as  existing  at  the  time  of  the  judgment  appellant  was  entitled  to  a  judg- 
ment in  her  favor  rather  than  one  against  her.  It  seems  to  be  conceded  that 
after  the  court  refused  to  set  aside  the  judgment  and  the  sale  of  the  land  by 
the  commissioner,  T.  G.  Bates,  the  husband  of  appellant  tendered  appellee 
the  full  amount  of  its  debt,  interest  and  cost,  which  tender  was  not  accepted 
for  the  reason,  as  alleged  by  appellee,  that  it  was  tendered  more  than  twelve 
months  after  the  sale  by  the  commissioner. 

For  the  errors  complained  of  the  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  lower  court  to  set  aside  the  judgment  and 
the  sale  of  the  land  and  to  permit  the  appellant  or  her  husband  to  satisfy 
appellee's  judgment  by  paying  to  it  the  amount  of  its  debt,  interest  and 
cost  to  the  time  of  the  tender  stated.  If  they  fail  to  do  this  the  court  shall 
grant  the  appellant  a  trial,  and  if  anything  is  found  to  be  due  appellee  it 
should  be  given  a  Hen  on  the  land  described  for  its  payment. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  LUCAS'  ADM'R. 

(Filed  April  25,  1906.) 

Supersedeas  bond— Execution— Filing  transcript— Supersedeas— When  it 
may  Issue— Appeal  pending— Effect— Wliere  a  supersedeas  bond  was  executed 
before  the  clerk  of  the  circuit  court  within  the  time  allowed  for  filing  die 
transcript  of  the  record  in  the  office  of  the  clerk  of  the  Court  of  Appeals,  as 
provided  by  section  738,  Civil  Code,  the  appeal  did  not  thereby  abate,  but  was 
still  pending  in  the  Court  of  Appeals  until  dismissed  by  said  court,  and  it 
was  the  right  and  duty  of  tne  clerk  of  the  circuit  court  to  issue  the  super- 
sedeas at  any  time  before  the  dismissal  of  the  appeal,  and  as  the  appeal  was 
then  pending  the  supersedeas  was  not  void. 

Wallace  &  Harris  for  appellant. 

Greene  &  VanWlnkle  and  B.  Q.  Williams  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee  recovered  a  judgment  against  appellant  for  the  sum  of  $8,000  In~- 
the  Woodford  Circuit  Court  on  October  29,  1904.     Appellant  filed  grounds 
and  moved  the  court  for  a  new  trial.     On  November  4  the  motion  was  over- 
ruled and  an  appeal  was  granted  to  this  court.     On  November  14  appellant 
executed  a  supersedeas  bond,  but  the  clerk  failed   to   issue  a  supersedeas  • 
thereon   until   March   24,  1905.    The  time  for  filing  the  transcript  in   the 
clerk's  office  of  this  court  expired  on  March  21,  1905,  or  three  days  before  the 
supersedeas  was  issued.    On  April  11,  appellant  filed  the  transcript  and  had  a 
summons  issued,  which  was  executed  on  appellee  on  April  17,  and  on  April- 
20  appellee  filed  a  copy  of  the  judgment  and  bond  and  moved  the  court  tc 
dismiss  the  appeal  granted  by  the  circuit  court,  with  damages,  because  the 
transcript  was  not  filed  in   time.    Appellant  resists  the  motion,  insiKtlng 
that  it  is  not  liable  for  damages  as  no  Fupersedeas  was  issued  by  the  clerk  of 
the  circuit  court  within  the  time  allowed  for  filling  the  record  in  this  court. 

By  section  738  of  the  Civil  Code  the  appellant  is  required  to  file  the  trans- 
cript in  the  clerk's  office  of  this  court  twenty  days  before  the  beginning  of 
the  second  term  after  the  granting  of  the  appeal.  Appellant  failed  to  do  ' 
this,  and,  therefore,  the  appeal  granted  by  the  circuit  court  must  be  dis- 
missed. Whether  damages  may  be  awarded  depends  upon  the  validity  of 
the  supersedeas.     Section  749  of  the  Civil  Code  is  as  follows: 

"1st.  The  bond  must  be  executed  before  the  clerk  of  the  court  rendering  . 
the  judgment,  if  the  appeal  be  granted  by  that  court.  In  other  cases,  it  • 
must  be  executed  before  the  clerk  of  the  Court  of  Appeals. 

"2d.  The  clerk  of  the  court  rendering  the  judgment  shall  issue  the  super- 
sedeas, if  the  bond  be  executed  before  him  before  the  expiration  of  the  time 
for  filing  a  copy  of  the  record  in  the  clerk's  office  of  the  Court  of  Appeals 
pursuant  to  section  738.  In  other  cases  it  must  be  issued  by  the  clerk  of 
the  Court  of  Appeals." 

The  bond  having  been  executed  on  November  14,  was  properly  executed 
before  the  clerk  of  the  court  rendering  the  judgment.  It  was  the  duty  of 
the  clerk  to  issue  the  supersedeas  as  soon  as  the  bond  was  executed :  but 
damages  will  not  tie  awarded  unless  a  supersedeas  issues,  as  the  judgment. 

vol.  27—49 
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ie  not  superseded  by  the  execution  of  the  bond  nor  until  the  supersedeas  has 
Issued.  (CivlJ  Code,  sectlor  748;  Jones  v.  Green,  12  Bush,  127;  Phoenix  In- 
€urance  Co.  v.  McKernan,  20  Ky.  Lftw  Rep.,  887.)  The  clerk  did  issue  a 
€uperfiedeas,  but  did  not  issue  it  until  March  24,  or  three  days  after  the  time 
had  expired  for  filing  the  transcript  in  this  court,  and  the  question  arises, 
Whether  he  bad  authority  then  to  issue  it,  for  if  he  had  not,  it  was  void. 

SIX  will  be  observed  that  the  statute  limits  the  time  within  which  the  clerk 
\)f  the  court  rendering  the  jndffment  may  take  the  bond,  but  it  simply  pro- 
Tides  that  he  shall  issue  the  supersedeas  if  the  bond  is  executed  before  him 
-within  the  time  limit.  It  will  also  be  observed  that  the  clerk  of  the  Court 
of  Appeals  is  only  authorized  to  issue  the  supersedeas  in  other  cases,  that  is, 
the  clerk  of  the  Court  of  Appeals  is  not  authorized  to  issue  the  supersedeas 
"Where  the  bond  is  executed  in  proper  time  before  the  clerk  of  the  court  ren- 
•dering  the  judgment.  As  the  clerk  of  this  court  could  not  issue  the  super- 
sedeas on  March  24,  the  clerk  of  the  circuit  court  could  do  so  unless  the 
-bond  was  a  nullity.  If  appellee  had  gone  to  the  clerk  of  the  circuit  court 
«n  March  24  and  demanded  an  execution,  the  clerk  would  have  been  liable 
upon  his  bond  to  appellant  for  damages  for  not  issuing  the  supersedeas  if 
lie  had  issued  an  execution  on  the  judgment;  or  if  he  had  refused  to  issue 
the  execution  ho  would  have  been  liable  to  appellee  for  damages  if  he  did 
xiot  issue  the  supersedeas  The  only  way  he  had  of  protecting  himself 
^hen  he  had  negligently  delayed  to  issue  the  supersedeas  was  to  issue  it 
nvhen  his  attiention  was  called  to  the  matter.  His  then  issuing  it  did  not 
prejudice  appellant,  and  there  being  nothing  in  the  statute  limiting  the 
^Ime  when  he  may  issue  the  supersedeas  after  he  has  properly  taken  the 
Jbond,  the  supersedeas  was  valid  from  the  time  it  was  issued.  The  appeal 
granted  by  the  circuit  court  did  not  abate  on  March  21  upon  the  failure  of 
4ippellant  to  file  the  transcript  with  the  clerk  of  this  court.  It  was  a  pend- 
ing appeal  on  March  21  when  the  supersedeas  was  issued.  By  section  740  of 
the  Code  if  the  transcript  is  not  filed  in  time  the  appeal  shall  be  dismissed; 
but  the  appellee  may  waive  the  right  to  have  it  dismissed  for  this  cause, 
^nd  the  appeal  does  not  abate  until  it  is  dismissed  by  this  court.  When  the 
circuit  clerk  came  to  Issue  the  supersedeas  he  was  not  required  to  examine 
the  clerk's  office  of  this  court  and  learn  whether  the  transcript  had  been 
filed  here;  but  when  the  records  of  his  office  showed  the  execution  of  the 
bond  in  due  time,  by  the  terms  of  the  statute  it  was  his  duty  to  issue  the 
supersedeas,  and,  as  the  appeal  was  then  pending  the  supersedeas  was 
not  void.  After  the  supersedeas  was  issued  no  execution  could  properly 
issue  on  the  judgment  and  no  steps  could  be  taken  by  appellee  to  enforce  it 
4luring  the  pendency  of  the  appeal. 

In  Walston  v.  Louisville,  20  Ky.  Law  Bep.,  lSo3.  the  judgment  was  reo- 
•dered  and  the  appeal  was  granted  on  February  27,  1900,  the  bond  was  exe- 
cuted on  December  4.  1900,  and  the  supersedeas  was  issued  on  the  same  day. 
In  that  case  the  time  had  expired  for  filing  the  transcript  in  the  clerk's 
office  of  this  court  when  the  bond  was  executed  before  the  clerk  of  the  court 
rendering  the  judgment. 

The  appeal  granted  by  the  circuit  court  is,  therefore,  dismissed,  with 
cla  mages. 
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COMMONWEALTH  v.  FINN,  ALIAS  LOWRY. 
(Filed  April  25,  1906.) 

1.  Robbery— Indictment— Validity— An  indictment  which  charges  that  the 
defendant,  William  Finn,  alias  Thomas  Lowry,  did  nnlawfully,  feloniously 
•and  forcibly  take,  steal  and  carry  away  one  diamond  pin,  the  more  exact 
<desoription  of  same  is  unknown  to  the  grand  jury,  then  and  there  the  per- 
sonal property  of  W.  R.  Vnrian  and  of  the  value  of  $86  and  more,  all  of 
which  was  so  feloniously  taken,  stolen  and  carried  away  from  the  person  of 
«aid  W.  R.  Varinn,  without  his  consent  and  against  his  will,  by  force  and 
violence  and  putting  him,  the  said  W.  R  Varian,  in  fear  of  some  imme- 
•diate  danger  to  his  person,  etc.,  is  a  good  indictment  for  robbery. 

2.  Previous  convictlone— Allegations — A  second  count  in  the  indict- 
ment which  charges  that  on  the  19th  day  of  July,  IMIO,  the  said  William 
Finn,  alias  Walter  Harvey,  was  convicted  of  burglary  in  the  State  of  Wis- 
•consin,  and  on  the  28th  day  of  February,  he,  the  said  William  Finn,  alias 
Thos.  Lowry,  alias  Harry  Ramsey,  was  convicted  of  robbery  in  the  State  of 
Louisiana,  is  not  good  in  that  it  is  not  direct  and  certain  as  required  by 
section  124,  Criminal  Code,  as  regards  not  only  the  party  charged  and  the 
•offense  charged,  but  the  county  in  which  the  offense  was  committed,  as  well 
•as  the  particular  circumstances  of  the  offense  charged  in  so  far  as  they  are 
necessary  to  constitute  a  complete  offense. 

8.  Judgments  of  other  States— Pleading— Necessity— Good  pleading  in  an 
Indictment,  where  a  judgment  of  a  court  of  another  State  is  relied  on,  re- 
iiuires  that  the  laws  of  the  State  under  which  the  judgment  was  rendered 
•be  pleaded  so  far  as  to  show  the  jurisdiction  of  the  court  to  render  the  judg- 
ment relied  on,  and  that  the  trial  court  in  this  State  may  know  that  the 
convictions  were  for  felonies  punishable  by  confinement  in  the  penitentiary. 

4.  Cognizance  of  statutes— Courts  of  this  State  do  not  take  cognizance  of 
the  statutes  and  juriedictions  of  courts  of  other  States  unless  pleaded,  and 
they  muEt  be  pleaded  as  other  facts. 

N.  B.  Hays  and  Chas.  Morris  for  appellant. 

•Sallee  &  Slattery  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  indictment  in  thig  case  is  in  the  following  language: 
"The  grand  jury  of  Mason  county,  in  the  naiue  and  by  the  authority  of 
the  Commonwealth  of  Kentucky,  accuse  William  Finn,  alias  Thos.  Lowry, 
of  the  crime  of  robbery  and  two  former  convictions,  committed  as  follows, 
^Iz.,  the  said  William  Finn,  alias  Thos.  Lowry,  on  the  7th  day  of  October, 
1908,  and  other  days  before  and  since,  within  twelve  months  last  past,  and 
before  the  finding  of  this  indictment  in  the  county  aforesaid,  did  unlaw- 
fully, feloniously  and  forcibly  take,  steal  and  carry  away  one  diamond  pin, 
the  more  exact  description  of  same  is  unknown  to  the  grand  jury,  then  and 
there  the  personal  property  of  W.  R.  Yarlan,  and  of  the  value  of  $86  and 
more,  and  all  of  which  was  so  feloniously  taken,  stolen  and  carried  away  by 
€aid  William  Finn,  alias  Thos.  Lowry,  from  the  person  of  said  W.  R.  Va- 
rian, without  his  consent  and  against  hiE  will,  by  force  and  violence  and  put- 
ting him,  the  said  W.  R.  Varian,  in  fear  of  some  immediate  injury  to  his 
person,  contrary  to  law  and  against  the  peace  and  dignity  of  the  Common- 

"wealth  of  Kentucky. 

"ED.  DAUM,  Commonwealth  Attorney. 
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"The  graDd  jury  further  charge  that  on  the  19th  day  of  July,  1000,  the* 
aforesaid  William  Finn,  alias  Walter  Harvey,  and  alias  Edward  Harvey, 
was  convicted  of  burglary  in  the  State  of  Wisconsin.  And  that  on  the  28th 
day  of  February,  1902,  he,  the  said  William  Finn,  alias  Thos.  Lowry,  alias. 
Harry  Ramsey,  was  convicted  of  robbery  in  the  State  of  Louisiana,  contrary 
to  law  and  against  the  pence  and  dignity  of  the  Commonwealth  of  Ken- 
tucky." 

The  circuit  court  sustained  n  demurrer  to  so  much  of  the  indictment  as. 
attempted  to  charge  appellee  with  two  former  convictions,  but  overruled 
the  demurrer  in  so  far  as  it  charged  appellee  with  the  crime  of  robbery.   The 
court  is  of  opinion  that  the  ruling  in  both  respects  was  correct.     Concern- 
ing the  former  conviction  the  indictment  is  fatal  in  that  it  fails  to  satisfy  sec- 
tion 124  of  the  Criminal  Code  of  Practice,  that  the  indictment  must  be  direct 
and  certain  as  regards  not  only  the  party  charged  and  the  offense  charged,, 
but  the  county  in  which  the  offense  was  committed,  as  well  as  the  particu- 
lar circumstances  of  the  offense  charged,  in  so  far  as  they  are  necessary  to- 
constitute  a  complete  offense.    The  attempt  of  the  Commonwealth  was  to 
charge  appellee,  by  the  second  count  of  the  indictment,  with  the  off'ense  of 
being  an   habitual   criminal.    It  was  framed  under  section  1180,  Kentucky- 
Statutes,  which  provides  that  every  person  convicted  a  third  time  of  a  feU 
ony,  the  punishment  of  which  is  confinement  in  the  penitentiaiy,  shall  be- 
confined   in  the  penitentiary  during  his  life.    The  indictment  in   this  case 
fails  to  show  what  the  law  is  in   the  State  of  Louisiana  and  Wisconsin, 
where   it  is  charged  appellee  had   been  previously  convicted    in   the  latter- 
State  of  robbery,  in  the  former  of  burglary.     It  falls  to  show  that  these  act» 
were  felonies  in  those  States.     It  is  nlsa  bud  in  not  showing  the  courts  in 
which   the  convictions  took  place.     Good  pleading,  where  a  judgment  of  a 
court  of  another  State  is  relied  upon,  requires  that  the  laws  of  the  State- 
under  which  the   judgment  was  rendered  be  pleaded  so  as  to  show  the  juris- 
diction of  the  court  to  render  the  judgment  relied  upon.    It  was  likewise 
essential  to  plead  the  laws  of  the  States  in  which  the  judgments  are  claimed 
to   have  been   rendered,  so   that  the  trial   court   in   this  State  may  know 
whether   in  point  of  fact  the  convictions,  even  if  had  as  claimed,  were  fel- 
onies, the  punishment  of  which  was  by  confinement  in   the  penitentiary^ 
Courts  of  this  State  do  not  take  cognizance  of  the  statutes  and  jurisdictioDfi^ 
of  courts  of  other  States  unless  pleaded,  and  they  must  be  pleaded  as  other 
facts.     Furthermore,  appellee  was  entitled   to   be  notified  explicitly  what 
court  in  each   instance   it  was  that  it  is  claimed  had  convicted  him  of  the- 
offense  alleged,  that  he  might  meet  the  charge  by  proof. 

Therefore,  the  judgment  of  the  circuit  court  is  affirmed. 


LANHAM  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  April  26,  1905.) 

1.  Railroads  — Injury  to  employe— Compromise— Writing  —  Avoidance — 
Where  an  employe  of  a  railroad  company  was  injured  by  falling  from  a. 
hand  car  while  in  such  employment,  and  by  a  compromise  with  said  com- 
Iiany  in  writing  agreed,  in  satisfaction  of  his  claim  for  damages,  to  accept 
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^100  in  money  and  the  payment  of  his  physician's  bill  for  treating  him  for 
bis  injuries,  he  can  not,  in  an  action  thereafter  brought,  recover  damages 
for  such  injuries,  where  such  writing  is  relied  on  as  a  defense,  in  the  ab- 
sence of  an  allegation  of  fraud  or  mistake  in  the  execution  of  such  writing. 
2.  Parol  evidence  to  vary  writing— Fraud  or  mistake— Where  a  writing 
purports  to  be  a  compromise  and  settlement  of  a  claim  for  damages,  the 
presumption  is  that  all  matters  pertaining  thereto  aie embraced  therein,  and 
parol  evidence  is  not  admissible  to  vary  its  terms  in  the  absence  of  a  charge 
^{  fraud  or  mistake  in  Its  execution. 

Robt.  Harding,  A.  P.  Cooper  and  E.  R.  Puryear  for  appellant. 

Benjamin  D.  Warfield  for  appellee. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant  sued  appellee  in  the  Marlon  Circuit  Court  to  recover  damages 
(or  the  alleged  breach  of  a  contract  claimed  to  have  been  made  between 
them,  whereby  appellee  agreed  to  furnish  him  medical  or  surgical  treat- 
mnnt  and  attention  until  he  recover  from  certain  injuries  received  in  its 
"Service  and  upon  its  railroad. 

It  was  in  substance  alleged  in  the  petition  that  appellant's  leg  was  broken 
-and  his  person  otherwise  Injured  by  the  negligence  of  appellee  for  %vhich  he 
had  and  held  a  claim  for  damages  against  it,  in  compromise  and  settlement 
^f  which  appellee  agreed  to  pay  him  S10'\  to  furnish  him  medical  attention  and 
treatment  for  his  injuries  '* until  the  same  should  be  and  become  well,  and 
to  repair  said  injuries;"  that  appellee  did  pay  him  the  1100  and  began  and 
urnlshed  him  medical  attention  for  several  months,  but  before  his  injuries 
"Were  well,  and  while  they  still  needed  attention,  appellee's  physician  ceased 
to  treat  him  and  refused  to  further  do  so,  which  was  a  violation  of  the  con- 
tract, prevented  his  cure,  and  caused  him  physical  pain  and  damage  in  the 
-sum  of  $2,000,  for  which  amount  judgment  was  prayed.  The  answer  of  ap' 
pellee  denied  that  appellant's  Injuries  were  caused  by  its  negligence,  but 
-admitted  the  compromise  of  his  claim  for  damajzes  and  the  payment  of  1100 
in  settlement  thereof.  The  answer  denied,  however,  that  appellee  in  or  by 
the  compromise  and  settlement  with  appellant  agreed  to  furnish  him  med- 
ical attention,  or  treatment  for  his  Injuries,  or  until  such  injuries  should 
be  or  become  well,  or  that  before  his  injuries  were  well,  or  while  they  still 
needed  attention,  its  physicians  ceased  or  refused  to  further  treat  his  in- 
juries, or  that  it  thereby  or  otherwise  violated  its  contract  with  him,  pre- 
vented his  cure,  or  caused  him  physical  pain  or  damage  in  the  sum  claimed, 
or  in  any  other  amount. 

Following  the  specific  denials  mentioned,  the  averments  were  made  in  the 
•answer  that  the  only  terms  of  the  compromise  and  settlement  between  it 
and  appellant  were  the  agreement  on  its  part  to  pay  him  the  $100,  and  his 
agreement  to  accept  that  sum  in  full  compromise  and  settlement  of  his 
claim  against  it  for  the  injuries  complained  of,  and  that  at  the  time  of 
making  the  compromise  the  entire  agreement  and  contract  of  the  parties  in 
reference  thereto  was  reduced  to  writing  and  signed  by  appellant,  which 
writing  acknowledged  the  payment  by  appellee  to  appellant  of  the  1100  ac- 
toepted  by  the  latter  in  Eettlement  of  fU  claim. 


774  LANEAM  V.   L.  &  N.  F.  B.  CO. 

Id  the  second  paragraph  of  the  an&wer  it  \va8  further  averred  that  at  the 
time  of  reoeiviDg  hie  injuries  appellant  was  taken  charge  of  by  a. competent 
physician  and  surgeon,  who  immediately  placed  him  in  a  well  equipped 
hospital,  where  he  was  boarded,  well*  nursed,  and  his  Injuries  carefully 
treated  by  the  physician  for  several  months,  and  until  the  services  of  tbe- 
physiclan  were  no  longer  needed,  when  appellant  voluntarily  left  the  ho6- 
pital  and  care  of  the  physician,  and  that  while  appellee  was  in  no  way  liable 
for  appellant's  board,  nursing  or  the  medical  attention  furnished  him,  it 
paid  therefor  1400.  The  reply  contained  a  traverse  of  nearly  all  the  affirm- 
ative matter  of  the  answer,  except  that  it  failed  to  sufRciently  deny  the- 
execution  of  the  writing  evidencing  the  compromise  and  settlement,  but 
did  deny  that  it  contained  all  the  agreement  that  formed  the  basis  of  the 
oomproiiiise  without,  however,  averring  fraud,  mistake  or  duress  in  the 
writing  or  its  execution. 

Thu  case  went  to  trial  upon  the  issues  thus  presented  by  the  pleadings, 
and  upon  the  conclusions  of  appellant's  evidence  the  court  peremptorily  in- 
structed the  jury  to  find  for  the  appellee,  and  they  returned  a  verdict  as  in- 
structed. It  was  insisted  for  appellant,  on  his  motion  for  a  new  trial  in 
the  lower  court,  and  is  now  contended  by  his  counsel,  that  the  court  erred 
in  giving  the  peremptory  instruction,  and  that  for  this  alleged  error  the 
Judgment  appealed  from  should  be  reversed. 

The  writing  relied  on  by  appellee,  as  showing  the  contract  made  with  ap- 
pellant, is  as  follows : 

"Louisville  &  Nashville  R.  R.  Co. 
''To  Dee  Lanham,  Dr.  Alicetown,  Ky.,  August  17. 

"Received  of  the  Louisville  &  Nashville  R.  R.  Co.,  $100,  in  full  compro- 
mise, settlement  and  adjustment  of  all  claims  and  demands  of  every  char- 
acter whatever,  which  I  have  against  the  said  company,  its  officers^ 
agents  and  employes,  on  account  of  injuries  to  my  person  and  damage  to 
and  loss  of  property  sustained  by  me  at  or  near  Woodbine,  Ky.,  on  or  about 
the  2d  day  of  May,  1901,  by  falling  off  a  hand  car  while  employed  as  & 
laborer  in  extra  gang  No.  2,  and  on  every  other  account  whatever. 

"Witness  my  hand  at  Lebanon,  Ky.,  this  August  17,  1901. 

his 
"DEE  X  LANHAM. 
mark. 

"Witness:  JOHN  McCHORD. 
"R.  E.  FLEMING." 

The  failure  of  appellant  to  deny  the  giving  of  the  foregoing  writing  is 
tantamount  to  an  admission  of  its  execution  and  existence,  and  his  aver- 
ment in  the  reply,  that  it  does  not  contain  all  the  terms  of  the  settlement  of 
his  claim  against  appellee,  can  not  avail  in  the  absence  of  an  averment  of 
fraud  or  mistake  in  the  contract,  or  in  reducing  its  terms  to  writing,  and 
no  such  averment  appears  in  the  appellant's  pleadings.  It  is  a  fundamental 
rule  of  the  law  of  contracts  that  where  a  contract  when  made  Is  put  in 
writing,  or  if  made  in  parol  is  afterwards  reduced  to  writing,  the  writing 
is  presumed  to  contaiT)  the  contract  in  its  entirety,  and  it  will  be  treated  a& 
evidencing  the  whole  of  the  contract  unless  it  be  attacked  upon  the  ground 
of  fraud,  mistake  or  duress.  (Castleman  v.  Southern  Mutual  Life  Ins.  Co... 
14  Bush,  li)7;  Farmer  v.  Gregory  &  Stagg,  78  Ky.,  475.) 
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In  view,  therefore,  of  the  writing  executed  by  appellant  nt  the  time  of  the 
compromise  and  settlement  with  appellee,  and  the  absence  of  an  allegation^ 
of  fraud  or  mistake  in  its  terms  or  execution,  we  think  it  was  incompetent' 
for  him  to  contradict,  vary  or  add  to  the  writing,  by  setting  up  another 
and  parol  agreement  alleged  to  have  been  made  with  appellee  before  or  at 
the  same  time,  and  that  the  evidence  offered  by  him  in  support  of  such  con- 
tract was  incouip(»tenii,  and  should  have  been  excluded  by  the  trial  court.  It 
Is,  however,  contended  by  counsel  for  appellant  chat  the  writing  in  question 
is  a  mere  receipt  for  the  $100  paid  appellant  by  appellee  upon  his  claim  for 
damages,  and  was  not  intended  to  evidence  the  terms  of  t^e  settlement^ 
consequently  the  presumption  that  it  contains  the  entire  agreement  of  th& 
parties  can  not  prevail,  for  whicl)  reason  appellant  was  entitled  to  set  upi 
and  prove  the  contract  as  claimed  by  him  without  regard  to  the  writing. 

The  language  of  the  writing  proves  it  to  be  more  than  a  receipt.  It  is. 
also  a  statement  of  appellant's  claim  for  damages  for  injuries  sustained^ 
how  and  when  they  were  received,  and  is  in  addition  a  formal  release,  dis- 
charging appellee  from  all  past,  present  and  future  liability  for  injuries  to 
appellant's  person,  and  loss  of  or  damage  to  his  property,  or  on  any  other 
account  whatsoever,  resulting  from  his  falling  off  a  hand  car  May  2,  1901. 
Kegarding  the  Inadmissibility  of 'evidence  to  contradict  the  terms  of  the- 
written  contract,  it  is  well  settled  that  releases,  deeds  and  other  written 
contracts  are  governed  by  the  same  rule.  All  preliminary  negotiations  ar» 
presumed  to  be  merged  in  them,  and  from  the  time  of  their  execution  they 
must  be  deemed  to  be  the  only  competent  evidence  of  the  agreement  of  the 
parties  upon  the  subjects  to  which  they  relate,  unless  avoided  for  fraud,, 
mistake,  duress  or  some  like  cause. 

In  2  Parsons  on  Contracts,  9  edition,  page  715,  it  is  said :  "But  if  a  plain* 
tiff  is  met  by  a  general  release  under  his  seal  to  the  defendant,  he  can  not  set 
up  an  exception  by  parol.  And  where  the  release  is  general,  it  can  not  be 
limited  or  qualified  by  extrinsic  evidence  though  a  receipt  may  be.  And  a 
release,  or  receipt  in  full,  throws  the  whole  burden  of  proof  on  him  who 
signed  it,  if  he  alleged  that  he  signed  it  through  mistake  or  fraud. "  (Kirch- 
ner  v.  New  Home  Sewing  Machine  Co.,  81  N.  E. ,  1104;  Pierson  v.  Hooker,  S 
Johns,  68;  Crow  v.  Williamson,  HI  Ky.,  27(5;  Harmon  v.  Thompson,  84  S. 
W. ,  569. ) 

It  is  claimed  for  appellant  that  the  fact  that  appellee  paid  1400  to  the- 
physioan  for  medical  attention  given  him  sustains  his  contention  that  he- 
was  to  be  treated  at  appellee's  expense  until  cured.  If  this  were  admitted 
to  be  true  it  would  not,  in  the  absence  of  an  allegation  of  fraud  or  mistake- 
In  the  writing,  render  competent  as  evidence  the  fact  asserted,  nor,  upon  the^ 
other  hand,  would  its  admission  disprove  the  averment's  of  appellee's  answer 
that  its  payment  of  the  physician's  bill  was  a  mere  gratuity,  extended 
because  appellant  was  in  its  service  when  injured.  As  bearing  on  the  ques- 
tion of  whether  appellant  was  discharged  from  the  hospital  before  he  wa» 
healed  of  his  wounds,  it  is  contended  by  appellee,  and  admitted  by  appellant, 
that  he  received  treatment  from  the  hospital  physician  after  leaving  the- 
hospital,  and  this  fact  is  argued  as  proving  that  he  left  the  hospital  volun- 
tarily, and  the  further  fact  that  he  did  not  apply  to  another  physician  (Dr. 
Evans)  for  treatment  until  three  weeks  after  the  hospital  physician   ceased. 


776  SMITH  V.  SMITH. 

to  treat  hlra,  ie  also  argued  as  ghowing  that  he  was  well  wheo  the  latter 
quit  attending  him. 

The  cure  of  appellant  at  the  hands  of  the  appellee's  physician  Is  also 
urgued.  from  the  fact  that  when  treated  by  the  second  physician  It  was  for 
-erysipelas  In  the  wounded  leg,  which  disease  he  did  not  have  until  appel- 
lee's physician  quit  treating  hlni.  This  disease  Dr.  Evans  said  was  caused 
by  filth.  We  deem  it  unnecessary  to  discuss  these  matters  of  evidence  as 
they  were  all  incompetent,  because  of  the  absence  from  appellant's  pleading 
of  any  allegation  of  fraud  or  mistake  in  the  writing  he  executed  to  appellee. 
The  only  contract  between  the  parties  was  contained  in  the  writing.  That 
Instrument  does  not  manifest  the  alleged  undertaking  upon  the  part  of  ap- 
l>ellee  to  furnish  appellant  medical  treatment  until  well  of  his  injuries,  or 
at  all,  and  that  undertaking  was  not  alleged  to  have  been  omitted  from  the 
writing  by  fraud  or  mistake,  the  only  agreement  between  the  parties  ex- 
pressed therein  being  that  appellant  had  released  appellee  from  all  liability 
for  his  injuries  in  consideration  of  9100,  the  payment  of  which  was  acknowl- 
edged. The  only  proper  thing  for  the  trial  court  to  do  was  to  instruct  the 
jury  to  find  for  appellee  as  was  done. 

Wherefore,  the  judgment  is  affirmed. 
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(Filed  April  25,  1905-Not  to  be  reported.) 

Husband  and  wife— Divorce— Alimony— In  an  action  by  the  wife  for  a 
•divorce  and  alimony,  where  the  evidence  shows  that  their  dlflferences  re- 
'sulted  mainly  from  troubles  arising  in  attempting  to  raise  two  families  of 
children  together  (both  parents  having  children  by  former  marriages)  and 
that  the  wife  was  more  to  blame  in  these  matters  than  the  husband;  that 
he  was  old  and  in  bad  health  and  needed  her  attention  and  servicfs  and 
•desired  her  to  remain  with  him ;  that  he  had  very  little  property  and  was 
a  pensioner,  she  was  not  entitled  to  alimony,  and  a  judgment  allowing  her 
$60  per  annum  is  set  aside. 

J.  K.  Clewellyn  and  Q.  T.  Kodes  for  appellant. 

A.  W.  Baker  for  appellee. 

Appeal  from  Jackson  Circuit  Court. 

"Opinion  of  the  court  by  Judge  Settle. 

Appellant  and  appellee  were  married  on  the  22d  day  of  October,  189P,  and 
lived  together  as  man  and  \^ife  from  that  time  uniil  March  15,  3904,  when 
appellee  left  her  home  and  took  up  her  residence  with  a  married  daughter, 
with  whom  she  yet  resides.  After  leaving  appellant  she  brought  this  suit 
for  a  divorce  and  alimony  upon  the  ground  of  his  alleged  cniel  and  In- 
human treatment  of  her. 

Appellant  by  answer  traversed  the  allegations  of  the  petition,  and  Id 
addition  asked  a  divorce  a  mense  et  thora  from  appellee  upon  the  ground  of 
her  violent  and  ungovernable  temper,  and  settled  aversion  for  him.  The 
answer  was  made  a  counterclaim  against  appellee.  The  chancellor  dis- 
missed appellant's  counterclaim,  but  granted  appellee  a  divorce  a  vinculo 
•«nd  alimony  of  fOO  per  annum.    To  so  much  of  the  judgment  as  allowed 
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appellee  aliinony  appellant  excepted,  and  its  reversal  to  that  extent  is  sought 
by  this  appeal.  While  we  can  not  disturb  the  judgment  as  to  the  divorce, 
we  have  carefully  considered  the  grounds  urged  therefor  and  the  proof 
offered  in  support  thereof,  that  we  might  determine  whether  the  allowance 
ot  alimony  was  proper.  It  appears  from  the  record  that  appellant  and  ap- 
pellee had  several  children,  each  by  a  former  marriage.  Upon  their  mar- 
riage they  took  these  children  to  live  with  them,  and  dissension  and  trouble 
«oon  arose  between  the  children  which  very  naturally  involved  the  parents. 
In  fact  appellee's  complaint  against  appellant  in  this  case  was  the  alleged 
misconduct  of  his  children,  their  mistreatment  of  her  and  his  refusal  to 
control  and  require  them  to  treat  her  with  lespent.  Upon  the  other  hand, 
appellant  complained  of  the  misconduct  of  appellee's  children  and  her  fail- 
ure to  control  them. 

According  to  the  evidence,  on  one  occnsion  a  son  of  appellee  attempted  to 
«ut  one  of  appellant's  sons  with  a  knife,  at  which  appellant  was  greatly 
provoked,  and  at  his  request  appellee  sent  her  son  to  another  place  to  live. 
On  another  occasion  appellee  got  into  an  altercation  with  appellant's  two 
unmarried  daughters,  and  one  of  them  struck  her,  whereupon  appellant 
whipped  the  two  girls  and  found  them  a  home  elsewhere  than  at  his  own 
bouse.  Appellee  complained  specially  of  the  alleged  impudence  and  bad 
conduct  of  her  stepson,  Bon.  Smith,  a  boy  of  fourteen  years  of  age.  The 
evidence  shows  that  Ben  was  at  times  impudfnt  and  disrespectful  to  appel- 
lee, but  this  was  in  large  measure  caused  by  her  mistreatment  of  him  and 
ber  failure  to  furnish  him  wirh  a  comfortable  bed,  bed  clothing  and  place 
to  sleep. 

At  first  appellant  seems  to  have  made  every  effort  to  keep  the  peace  between 
bis  son,  Ben,  and  appellee,  and  to  require  the  former  to  treat  her  with  proper 
respect.  He  received  no  assistance  from  appellee  in  this  laudable  undertaking, 
as  she  was  fault  finding,  officions  and  domineering  in  her  conduct  towards 
appellant  and  his  children.  It  seemed  to  make  appellee  jealous  and  sus- 
picious to  see  appellant  in  conversation  with  a  married  daughter  that  fre- 
quently visited  him,  and  it  is  evident  from  the  proof  that  she  gave  his  chil- 
dren as  much  provocation  and  as  unkind  treatment  as  she  received.  Ac- 
cording to  the  evidence,  appellant  is  an  old  man  and  greatly  afilicted  with 
a  disease  which  often  confines  him  to  his  house  for  weeks  at  a  time,  and 
bas  made  of  him  a  donfirmed  Invalid.  When  thus  confined  he  required 
much  nursing  an,d  attention,  which  appellee  frequently  failed  to  give  him. 
On  one  occasion,  shortly  before  she  separated  from  appellant  to  make  her 
bome  with  a  married  daughter,  she  left  him  sick,  and  did  not  return  for 
several  weeks,  though  his  illness  continued  during  that  time  and  he  stood 
In  dally  need  of  her  care  and  services. 

While,  according  to  the  evidence,  appellant  would  sometimes  speak  to  ap- 
pellee harshly,  because  provoked  by  her  to  do  so,  he  was  in  the  main  patient 
and  forbearing  in  his  conduct  to  and  treatment  of  her.  She  used  his  credit 
at  the  neighborhood  store  without  stint,  and  was  at  all  times  a  beneficiary 
of  his  pension.  Upon  the  whole  case,  we  are  satisfied  that  many  of  the. 
domestic  troubles  that  came  between  appellant  and  appellee  might  have 
been  avoided  if  he  had  exercised  greater  control  over  his  children,  and  had 
been  less  indifferent  and  more  conciliatory  in  his  conduct  toward  appellee. 
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We  are  at  the  same  time  convinced  that  she  was  nioiv  frequently  at  fault  Id 
causing  the  family  disturbances,  and  the  greater  offender  against  the  family 
peace,  and  that  her  bearing  toward  appellant  manifested  an  entire  absence 
of  affection  for  him,  as  well  as  a  total  disregard  for  his  happiness  and  health. 
In  view  of  these  facts  we  do  not  think  she  was  entitled  to  alimony.  Besides, 
it  is  shown  by  the  record  that  appellant  repeatedly  requested  appellee  to 
return  to  his  home  and  live  with  him.  This  fact,  together  with  his  wllllne- 
ness  to  receive  her  again  as  his  wife,  was  averred  in  his  amended  counter* 
claim,  and  not  denied  by  reply  or  controverted  of  record,  and  his  persistency 
in  seeking  her  return  indlcotes  his  good  faith  In  that  regard.  Moreover,  od 
account  of  his  frail  health  the  small  estate  of  which  he  is  in  possession.  In- 
cluding hi£  pension,  is  barely  sufficient  to  support  him  In  his  feebleness 
and  old  age.  Under  the  facts  of  this  case  it  is  eve|^  questionable  whether 
the  chancellor  should  have  allowed  her  a  fee  for  her  attorney  and  the  costs 
of  the  action,  but  we  will  not  disturb  the  judgment  as  to  those  items. 

Appellee  claims  to  have  been  the  owner  in  her  own  right  at  the  time  of 
her  marriage  of  a  horse,  cow  and  hog,  and  a  few  household  effects,  and  this 
property  is  alleged  to  have  been  converted  by  appellant.  The  answer  admits 
the  Fnle  of  the  hor.se  to  appellee's  son-in-law,  but  avers  It  was  made  at  ber 
request,  and  that  a  part  of  the  purchase  price  has  never  been  paid.  Such  of 
the  consideration  as  was  received  was  paid  in  corn,  of  which  appellee  and 
her  children  got  the  benefit  jointly  with  appellant.  It  appears  that  the  cow 
was  sold  and  the  money  received  by  appellee,  and  that  the  hog  was,  with 
her  consent,  killed  and  consumed  by  the  family,  including  her  children. 
The  articles  of  furniture  are  of  little  value,  and  the  answer  concedes  appel- 
lee's right  to  take  possession  of  them  at  any  time.  It  also  appears  that 
when  she  finally  left  appellant's  home  appellee  took  with  her  a  horse  of  his 
which  she  yet  retains,  though  his  right  Co  its  return  Is  asserted  by  the  an- 
swer. The  judgment  does  not  mention  this  horse,  but  we  assume  that  the 
chancellor  meant  to  allow  her  to  retain  It  in  lieu  of  the  property  claimed  by 
her.  If  so,  the  horse,  according  to  the  evidence.  Is  of  sufficient  value  to 
compensate  her  for  the  property  alleged  to  hove  been  converted  by  appellant. 

For  the  reasons  indicated  the  judgment  is  reversed  in  so  far  att  it  allows 
appellee  $60  per  annum  alimony,  but  Is  in  other  respects  undisturbed. 
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(Filed  April  25.  1905— Not  to  be  reported.) 

Railroads— Causing  death— Negligence— Peremptory  Instruction— In  an 
action  against  a  railroad  company  for  the  negligent  killing  of  plaintiff's 
intesUit*  at  a  private  crossing  of  the  railroad  track,  where  there  was  evi- 
dence tending  to  show  that  deceased  could  not  see  the  train  until  she 
reached  the  crost-lng,  and  that  persons  using  said  crossing  depended  on 
hearing  the  approaching  train  whistle  at  a  public  crossing  three-fourths  of 
a  mile  from  the  private  crossing,  and  that  the  train  that  killed  ber  was 
traveling  at  the  rate  of  fifty  miles  an  hour  and  did  not  whistle  or  ring  Its 
bell  at  said  public  crossing  on  that  occasion,  nor  at  the  private  Grossing,  it 
was  error  in  the  court  to  give  the  jury  a  peremptory  instruction  to  find  for 
the  defendant. 
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A.  D.  Cole  and  T.  R.  Phister  for  appellant. 
Worthln^toD  &  Cochran  and  W.  H.  Wadsworth  for  appellee. 
Appeal  from  Lewis  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

On  the  8d  of  September,  1899,  one  Nancy  J.  Wilson  was  killed  by  one  of 
appellee's  trains.  Her  administrators  brought  this  action  for  the  recovery 
of  damages  therefor.  On  the  trial  and  after  appellants  had  Introduced  their 
evidence,  on  motion  of  appellees,  the  court  granted  them  a  peremptory  in- 
struction, and  the  jury  rendered  a  verdict  in  conformity  therewith.  Of  this, 
the  appellants  complain. 

The  only  question  to  be  determined  is  whether  the  appellants  introducecl 
any  evidence  to  authorize  a  recovery.  If  so  there  must  be  a  reverstil,  other- 
wise an  afnzmance.  It  is  shown  in  the  record  that  Mason  Wilson,  the  hus- 
band of  Nancy,  owned  a  tract  of  land  in  the  Ohio  river  bottom  in  Lewia 
county  long  prior  to  the  building  of  appellee  railroad;  that  his  dwelling  was 
left  between  tne  railroad  and  the  river;  that  he  had  a  pnssway  from  his 
bouse  out  from  the  river  for  a  long  time  prior  to  the  building  of  the  road« 
and  when  the  railroad  was  built  over  this  private  passway  it  made  a  cross-. 
ing  at  that  point  and  had  kept  it  in  repair  ever  since,  and  it  has  been  con- 
stantly used  as  a  passwny.  Mason  Wilson  died  many  years  ago  and  left  hia- 
widow  residing  at  the  old  home.  One  of  her  sons,  J.  B.  Wilson,  lived  on 
the  other  side  of  the  railroad  from  her,  about  a  quarter  of  a  mile  distant^ 
and  about  150  yards  from  the  railroad.  On  the  day  Fhe  was  killed  she 
visited  her  son  and  started  to  return  to  her  home  about  2  o'clock,  p.  m., 
about  the  time  one  of  appellee's  trains  was  due.  She  was  walking  and  was 
holding  with  one  hand  her  apron,  containing  some  cantaloupes  and  with  the 
other  hand  an  umbrella,  and  she  had  on  a  sunbonnet.  Before  she  reached 
the  railroad  track,  and  while  on  this  traveled  road,  she  had  to  pass  by  an. 
embankment  of  earth  which  had  been  placed  there  by  appellees,  and  which 
was  situated  between  her  and  the  approaching  train.  When  she  reached  the 
first  rail  she  was  struck  by  the  engine  and  thrown  about  forty-five  feet,  and. 
instantly  killed. 

There  was  an  effort  on  the  part  of  appellees  to  show  by  the  proof  that  thiS: 
embankment  of  earth  was  not  of  sufficient  height  to  have  prevented  her- 
from  discovering  the  approaching  train  if  she  had  been  exercising,  at  the 
time,  any  care.    The  appellants  endeavored  to  show  by  the  proof  that  this 
embankment  was  so  high  with  the  weeds  growing  upon  the  top  of  it  that  it 
prevented  her  from  seeing  the  approaching  train.    There  was  evidence  that 
tended  to  sustain  each   of  their  contentions.    Appellants  proved  by  many 
witnesses  that  there  was  a  public  highway  crossing  the  railroad  about  three- 
quarters  of  a  mile  below  this  private  crossing,  and   that  this  train  which, 
killed  Mrs.  Wilson  was  traveling  at  not  less  than  fifty  miles  per  hour,  and 
that  it  did  not  whistle   at  this  public  crossing  nor  at  the  private  crossing 
until  about  the  moment  it  struck  her.     It  was  also  proven  that  trains  occa- 
sionally whistled  at  this  private  crossing,  and  that  those  living  on  the  WiK 
flon  farm  and  using  this  private  crossing  were  governed  in  using  this  crosa^ 
ing  by  the  whistle  at  the  public  crossing. 
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There  was  only  one  witness  introduced  who  saw  her  killed,  and  he  stated 
that  he  did  not  notice  whether  or  not  she  turned  her  head  up  or  down  the 
track  as  though  looking  for  the  train,  and  upon  this  statement  the  appel- 
lees contend  that  she  did  not  exercise  any  care  in  approaching  the  track,  and 
that  she  was  guilty  of  contributory  neglect,  but  for  which  she  would  not 
have  been  killed,  and  that  the  peremptory  instruction  was  proper.  It  was 
proven,  without  contradiction,  that  appellee's  agents  in  charge  of  the  train 
failed  to  give  warning  by  blowing  the  whistle  or  ringing  the  bell  of  its  ap- 
))roach  to  the  public  crossing,  and  that  persons  using  this  private  crossing 
Were  enabled  by  such  signals  to  avoid  collision  with  the  trains.  This  court 
In  several  cases  has  decided  that  failure  of  those  in  charge  of  a  railroad 
train  to  give  the  signals  mentioned  to  apprise  persons  at  or  near  a  public 
-crossing  of  its  approach  must  be  regarded  as  negligence.  (Paducah,  &c.p 
R.  R.  Co.  V.  Hoehl,  12  Bush,  41;  Louisville,  &c.  v.  Goetz,  79  Ky.,  444: 
Cahill  V.  Cincinnati,  &c.,  R.  R.  Co.,  92  Ky.,  845.)  It  has  teen  held  that 
the  same  reason  does  not  exist  for  giving  signals  and  slackening  usual  speed 
of  a  train  at  private  crossing,  and  failure  in  that  respect  is  not  generally  re- 
garded as  negligence.  (Johnson  v.  L.  &  N.  R.  R.  Co.,  91  Ky.,  651,  and  the 
case  in  92  Ky.,  supra.) 

In  the  Cahill  case  the  court  used  this  language:  "But  the  evidence  in  this 
case  shows  that  a  signal  when  given  by  steam  whistle  on  approach  of  a 
railroad  train  from  the  south  to  the  public  crossing  referred  to  can  be  dis- 
tinctly heard  at  and  even  beyond  Cahill's  crossing.  And  thus  arises  a 
question,  not  heretofore  presented  to  or  decided  by  this  court,  whether  per- 
sons lawfully  using  a  private  ciossing  in  the  vicinity  of  a  public  crossing 
are  entitled  to  the  benefit  of  signals  required  to  be  given  at  the  latter;  and 
whether  for  the  failure  to  give  it  negligence,  as  to  them,  should  in  any 
case  be  imputed  to  the  railroad  company."  The  court  decided  that  such 
failure  was  negligence  as  to  persons  usifig  such  private  crossing.  Thisprin- 
-ciple  is  peculiarly  applicable  to  the  case  at  bar.  The  court  in  the  Cahill 
case  also  used  this  language:  "On  the  contrary,  it  is  bound  to  look  out  for 
the  presence  of  persons  at  an  established  and  recognized  private  crossing, 
and  use  reasonable  precaution  and  vigilance  to  avoid  injuring  them.  And 
80  they  had  the  right  to  act  upon  the  presumption  the  company  will  duly 
comply  with  every  legal  requirement  that  may  affect  them  in  the  reason- 
able use  of  such  crossing.  Therefore,  if  a  person  of  common  prudence  and 
intelligence,  who  distinctly  and  habitually  hears  signals  of  approach  of 
railroad  trains  to  a  public  crossing  that  he  knows  it  is  both  the  duty  and 
the  custom  of  the  company  to  give,  would  ordinarily  rely  on  such  signals 
In  the  use  of  his  own  private  crossing,  then  he  should  in  law  as  well  as  In 
fact  have  the  benefit  of  them.  Otherwise,  his  would  be  the  case  of  a  per- 
son injured  while  in  the  reasonable  exercise  of  a  legal  right,  yet  without 
Remedy  against  the  wrongdoer  or  person  in  fault.  *'  The  court  continuing, 
said:  "It  is  not  contended  the  plaintiff  was  negligent  in  any  respect  except 
failing  to  look  for  the  coming  train  before  going  upon  the  railroad. 
Whether  either  she  or  Henry  Conrad  did  so  look  could  not,  for  the  reason 
liefore  indicated,  be  shown  by  direct  testimony.  Therefore,  it  was  the  pecu- 
liar province  of  the  jury,  not  of  the  court,  to  determine  that  question  from 
'facts  and  circumstances  proved;  for  whatever  may  be  the  role  elsewhere  It 
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bas  been  definitely  settled  by  this  court  that  it  is  not  to  be  presumed  in  the. 
absence  of  evidence  as  to  the  care  exercised  by  a  person  injured  or  killed  oiv. 
a  railroad,  where  he  had  a  right  to  be,  that  he  recklessly  or  carelessly  im- 
periled  his  own   life.     (Louisville,  &c.,  R.  R.  Co.    v.   Goetz,  79  Ky.,  442.^ 
Moreover,  even  if  plaintiff  was  guilty  of  negligence,  considering  the  long 
distance,  four  hundred  yards,  the  buggy  could   have  been   stien  from   the. 
train,  the  question  was  pertinent,  and  ought  to  have  been  submitted  to  the 
jury  whether  those  in  charge  did  or  could  by  reasonable  diligence  have  dis- 
covered the  danger  of  a  collision  in  time  to  prevent  it  by  checking  the  train 
or  blowing  the  whistle.    But  to  decide  that  failure  of  a  person  to  look  along 
a   railroad  before  attempting  to  cross   it  is,  under  all  circumstances,  and 
necessarily,  negligence,  would   be  arbitrary  and  without  reason;  for  there- 
may  be  evidence  &uf19cient  to  satisfy  a  person  of  ordinary  carefulness  the  track 
Is  clear  without  taking  that  precaution —as  when   he  knows  it  is  not  usual 
train  time  and  does  not  hear  the  signal  he  knows  it  is  customary  for  the. 
company  to  give  and  him  to  hear.    A  person  thus  reasoning  and  acting,  it. 
seemd  to  us,  can  not,  upon  principle,  be  regarded  as  negligent,  even  if  he 
does  fall  short  of  the  measure  of  vigilance  needed  to  prevent  being  injured 
by  a  passenger  train  running  hours  behind  time,  at  an   extraordinary  rate 
of  speed  and  without  any  signal  of  its  approach." 

These  principles  are  applicable  to  the  case  at  bar  except  it  was  not  shown 
that  the  train  was  behind  time,  or  whether  the  deceased  knew  the  time  of 
the  train.  But  if  she  did,  the  other  facts  proven  would  authorize  a  sub- 
mission of  the  question  of  her  negligence  or  want  of  care  to  the  jury  for  its 
determination. 

In^the  12  Bush  case,  supra,  Mary  Uoehl,  the  person  injured,  stMii-d  in  her 
evidence  that  she  did  not  look  up  or  down  the  track  for  an  nppmaching 
train  before  going  upon  the  track.  There  was  some  evidence  that  those  in 
charge  of  the  train  did  not  give  any  signals  of  the  approach  to  the  crossing, 
and  the  court  determined  in  such  case  that  it  was  a  question  of  fact  to  be 
tried  by  the  jury  as  to  whether  or  not  she  was  guilty  of  such  negligence  as. 
to  pn^clude  a  recovery  on  her  part.  We  are  of  the  opinion  that  the  lower 
court  erred  in  giving  the  peremptory  instruction. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded  for  further- 
proceedings  consistent  herewith. 


PALESTINE  BUILDING  ASSOCIATION  v.  MINOR,  &o. 
(Filed  April  25,  1905— Not  to  be  reported. ) 

1.  Private  nuisance— Injunction  to  restrn in— While  we  are  not  prepared  to. 
Bay  as  a  matter  of  law  that  picnics,  beer  gardens,  bowling  alleys  and  the. 
like  are  per  se  nuisances,  yet  they  may  be  so  conducted  as  to  become  hurt- 
ful to  the  health  and  destructive  of  the  comfort  of  the  community  in  which 
they  may  be  exercised,  and  when  this  happens  the  hurtful  thing  must  be 
abated,  for  no  one  can  have  the  legal  right  to  do  that  which  destroys  his 
neighbor's  property  or  health. 

2.  Same— Where  private  citizens  suffer  peculiar  injury  from   nuisances, 
apart  from  that  of  the  general  public  they  may  maintain   their  action  in 
equity  to  abate  It,  although  the  public,  through  the  attorney  general,  may 
also  have  the  right  to  proceed  in  the  name  of  the  Commonwealth  to  abater, 
the  nuisance. 
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Win.  B.  Eagles  for  appellant. 
TTarvin,  Roe  &  Huggins  for  appellees. 

* 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  DlvisioD 
Opinion  of  the  court  by  Judge  O'Bear. 

Appellees,  property  owners  in  Louisville,  whose  property  was  in  the  im- 
tnediate  yicinity  of  a  lot  and  buildings  owned  and  operated  by  appellant, 
brought  this  suit  to  enjoin  a  nuisance,  which  operated  to  seriously  diminish 
their  comfortable  enjoyment  of  their  homes.  Appellant's  premises  were 
enclosed  by  a  high  fence,  and  used  as  a  private  park.  The  park  was  rented 
to  lodges  and  societies  and  other  bodies  for  holding  picnics  and  entertain- 
ments, both  day  and  night.  It  was  located  in  a  residence  portion  of  the 
-city.  The  amusementa  were  mostly,  or  altogether,  out  of  doors,  so  that  the 
noises  created  thereby  and  by  the  crowds  which  were  attracted  and  eongre- 
>gated  at  and  about  the  point,  and  in  going  to  and  from  it,  were  freely  heard 
4n  all  the  surrounding  premises.  Large  crowds  of  noisy,  boisterous,  dis- 
solute, drunken  people  gathered  at  the  park,  and  indulged  in  music,  danc 
4ng,  hallooing,  shouting  and  other  convivial  excesses  throughout  the  day 
«nd  until  very  late  hours  of  the  night,  frequently  as  late  as  2  or  S 
o'clock  in  the  morning.  The  neighboring  residents  were  disturbed  to  such 
san  extent  that  they  could  not  sleep.  They  were  offended  by  the  obscenity 
x)f  the  revelers  and  by  their  boisterous  noise,  as  well  as  by  brass  bands 
which  kept  up  their  music  or  noise  until  after  midnight.  Such  at  least 
^as  the  finding  of  facts  by  the  chancellor,  who  admitted  in  his  judgment, 
as  we  aie  bound  to  upon  the  facts  of  the  record,  that  all  of  the  gatherings 
"were  not  of  the  description  indicated,  nor  were  all  of  the  people  who  gath- 
-ered  at  any  of  these  meetings  of  the  class  described.  The  complainants 
below  also  admit  that  there  were  occasions  when  the  meetings  were  not  dis- 
turbing, and  of  those  they  did  not  complain.  They  also  admitted  that  many 
persons  attended  these  gatherings  there  that  were  not  in  themselves  or 
-conduct  objectionable.  Still  motst  frequently  the  gatherings  were  of  the 
x;lass  described. 

Quite  a  number  of  witnesses  for  appellant  have  testified  that  they  fre- 
"quented  the  park,  some  of  whom  were  there  pretty  constantly,  and  that,  so 
far  as  they  had  ever  heard,  the  disturbances  compl,iined  of  by  the  neigh twis 
did  not  occur.  The  judgment  of  the  circuit  court  did  not  require  appellant 
to  close  its  park,  nor  was  it  required  to  discontinue  picnics  and  other  public 
gatherings  and  performances  there.  Therefore,  if  appellant  and  its  lessees, 
•and  tenants  do  not  give  entertainments  of  the  kind  that  are  unusual,  and 
unnecessarily  disturb  the  surrounding  settlement,  the  injunction  granted 
4n  the  case  can  not  hurt  them.  The  circuit  court  recognized  and  kept 
within  the  opinion  of  this  court  in  Pfingst  v.  Senn,  94  Ey.,  656,  in  which  it 
was  said :  "Among  the  rights  to  be  enjoyed,  indeed  we  might  say  necessary 
to  be  enjoyed,  by  a  large  class  of  persons  in  a  crowded  city  is  the  right  or 
privilege  of  attending  places  of  open  air  amusement." 

Nor  are  we  prepared  to  say  as  a  matter  of  law  that  picnics,  beer  gardens, 
"bowling  alleys  and  the  like  ore  per  se  nuisances,  nor  are  livery  stables, 
slaughter  houses  and  the  like.  Yet  many  occupations  and  buslne^es.  not 
necessarily  harmful   in   their  nature,  may  be  so  conducted   as  to   t>ecome 
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hurtful  to  the  health  and  destructiTe  of  the  comfort  of  the  community  In 
which  they  may  be  exercised.  When  this  happens  the  hurtful  thing  must 
be  abated,  for  no  one  can  have  the  legal  rif^ht  to  do  that  which  destroys  his 
neighbor's  property  or  health. 

Accepting  the  trial  judge's  finding  of  the  facts  as  establishing  the  con- 
ditions complained  of  by  appellees,  it  is  disclosed  that  appellant's  property 
Is  with  its  permission  being  used  for  the  assembling  and  misconduct  of 
persons  as  a  disorderly  house,  which  operates  to  seriously  diminish  the  com- 
fortable enjoyment  of  the  dwelling  houses  in  the  immediate  vicinity,  as 
well  as  to  impair  the  health  of  the  inhabitants.  While  it  is  undoubtedly 
the  correct  rule  that  a  court  of  equity  will  not  interfere  by  injunction  in 
•oases  of  nuisances,  trespasses  and  likn  injuries  to  property,  when  the  parties 
can  have  complete  redress  in  a  court  of  law,  still  if  it  appears  that  irrep- 
arable mischief  will  be  done  by  withholding  the  process,  or  where  the 
damages  that  will  result  to  the  complainants  are  incapable  of  being  ade- 
quately measured  or  where  the  mischief  is  such,  from  its  continuous  and  per- 
manent character,  that  it  must  occasion  constantly  recurring  grievances, 
which  can  not  be  otherwise  prevent«>d,  a  court  of  equity  ought  to  interfere 
by  injunction  to  stay  the  wrong  and  protect  the  complainant's  property  and 
personal  rights  from  hurt  or  destruction.  In  Peacock  v.  Spitzelberger,  16 
Ky.  Law  Bep. ,  803,  a  noisy  business  operated  at  night  in  a  residence  com- 
munity was  declared  to  be  a  nuisance,  although  thp  business  was  not  of 
Itself  a  nuisance.  In  David  v.  Davis,  40  W.  V.,  464,  the  court  held 
that  a  noise  made  by  a  disorderly  crowd  at  a  place  of  public  amusement 
may  be  a  nuisance.  The  playing  of  a  brass  band  at  night  in  a  residence 
flection  was  held  under  the  facts  of  that  case  to  be  a  nuisance.  In  Hay  den 
Y.  Tucker,  87  Mo.,  314.  it  was  held  "that  that  which  impairs  the  enjoyment 
of  the  dwelling  may  be  a  nuisance,  although  it  does  not  drive  oocupauts 
therefrom. " 

It  was  shown  in  this  case  that  the  criminal  laws  had  been  resorted  to,  but 
without  a^all;  that  although  some  of  the  perpetrators  were  fined  for  their 
disorderly  conduct,  yet  from  the  very  nature  of  the  thing,  from  the  sizes  of 
the  ciowds  that  gathered,  from  the  extreme  difficulty,  if  not  impracticabil- 
ity of  keeping  a  sufficient  police  force  at  hand  to  always  restrain  the  con- 
duct of  those  gathered  at  the  place  of  amusement,  it  was  impossible  to  deter 
or  prevent  the  commission  of  the  excesses  complained  of  by  the  use  of  the 
criminal  laws.  A  common  nuisance,  that  is,  a  public  nuisance,  in  its  na- 
ture, Is  continuing.  It  is  an  encroachment  upon  the  rights  of  the  public. 
The  acts  constituting  it  may  or  may  not  in  themselves  be  offenses  under 
the  law  of  the  land,  or  they  may  be  such  as  that  they  are  partly  offenses 
and  partly  are  not,  and  yet  such  as  to  be  impossible  of  segregation,  so  as  by 
punishing  the  parts  that  are  in  themselves  offenses  against  the  law  would 
be  inadequate  to  suppress  the  whole  thing  that  really  does  the  mischief.  It 
Is  not  denied  that  where  private  citizens  suffer  peculiar  injury  apart  from 
that  of  the  general  public  from  nuisances,  that  they  may  maintain  their 
action  in  equity  to  abate  it,  although  the  public,  through  the  attorney  gen- 
eral or  Commonwealth  attorney,  may  also  have  the  right  to  proceed  in  the 
name  of  the  Commonwealth  to  abate  the  nuisance.  In  Commonwealth  ▼. 
McGovern,  25  Ky.  Law  Rep.,  411,  it  was  distinctly  held  that  the  remedy  by 
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Injunction  was  applicable  to  restrain  the  owner  of  property  from  so  using 
it  for  the  gathering  of  large,  boisterous,  dissolute  crowds  of  lawless  people 
as  that  it  became  a  nuisance  to  the  community. 
The  judgment  is  affirmed. 


CITY  OF  COVINGTON  v.  McKENXA  &  CUAIG. 
(Filed  April  36,  1905— Not  to  be  reported.) 

1.  Apportionment  warrant  —  Personal  judgment  — Jurisdiction  —  In  an 
action  by  McKenna  on  an  apportionment  warrant  against  Craig  and  the 
city  of  Covington  for  il86,  and  to  enforce  a  lien  on  Craig's  property  and  for 
judgment  against  the  city  if  the  property  is  not  liable,  in  which  the  court 
dismissed  the  petition  against  Craig,  a  judgment  for  McKenna  against  the 
city  for  the  debt  is  a  personal  judgment,  of  which  this  court  has  no  juris- 
diction. 

2.  Title  to  land —Appeals— Where  the  timount  in  controversy  is  less  than 
$200,  to  give  this  court  jurisdiction  the  title  to  land  must  be  directly  in- 
volved and  concluded  by  the  judgment.  The  fact  that  the  title  to  land  Is 
Involved  collaterally  is  not  sufficient  to  give  this  court  jurisdiction. 

F.  J.  Hanlon  for  appellant. 

T.  B.  Wise  for  appellee  McKenna. 

O.  P.  Schmidt  and  R.  L.  Greene  for  appellee  Craig. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

McKenna  held  an  apportionment  warrant  for  the  construction  of  a  street 
in  the  city  of  Covington,  and  filed  this  suit  against  Craig  and  the  city  to 
enforce  the  lien  on  Craig's  property  and  for  the  judgment  against  the  city 
if  the  property  was  not  liable.     The  amount  of  the  warrant  was  $186. 

Craig  answered,  alleging  that  he  was  the  owner  of  the  ground  on  which 
the  street  was  constructed,  and  that  it  was  not  a  street  of  the  city.  He 
made  his  answer  a  cross  petition  against  the  city.  The  city  answered  the 
cross  petition,  denying  its  allegations.  On  final  hearing  the  court  delivered 
a  written  opinion  in  which  he  held  that  the  strip  of  ground  was  the  prop- 
erty of  Craig,  concluding  the  opinion  with  a  judgment  dismii^sing  Mc- 
Kenna's  petition  against  Cruig  and  giving  McKenna  judgment  against  the 
city.  No  judgment  was  entered  upon  the  cross  petition  of  Craig  against 
the  city,  this  matter  being  reserved  for  future  adjudication.  The  city  ap- 
peals, making  both  McKenna  and  Craig  appellees,  and  they  have  entered  a 
motion  to  dismiss  the  appeal  for  want  of  jurisdiction  on  the  ground  that 
the  amount  in  controversy  is  less  than  1300.  As  between  McKenna  and  the 
city  the  judgment  In  his  favor  against  the  city  is  simply  a  personal  judg- 
ment for  $186  and  costs.  As  between  Craig  and  the  city  on  the  question  of 
the  ownership  of  the  strip  no  judgment  has  been  rendered,  as  the  cross  peti- 
tion is  gtill  pending  and  the  matters  involved  therein  are  undetermined. 
The  fact  that  the  court  based  its  judgment  in  favor  of  McKenna  against  the 
oity  on  the  ground  that  the  city  did  not  own  the  land  does  not  change  the 
charactec  of  the  judgment.    It  is  simply  a  personal  judgment     Where  the 
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amount  in  controversy  Is  less  than  fSOO,  to  give  this  court  jurisdiction  the* 
title  to  land  must  be  directly  involved  and  concluded  by  the  judgment. 
The  title  to  the  land  is  not  concluded  by  the  judgment  of  McKenna  against- 
the  city.    No  final  judgment  has  been  rendered  between  Craig,  the  claim > 
ant,  and  the  city  as  to  the  title  to  the  land,  and,  therefore,  the  only  ques- 
tion on  the  appv^al  is  the  propriety  of  the  personal  judgment  of  McKenna- 
against  the  city,  which  is  for  an  amount  under  f '300.     In  determining  that> 
the  city  was  liable  to  McKenna  the  court  reached  the  conclusion  that  the 
city  did  not  have  title  to  the  land,  hut  this  is  only  the  reason  for  his  judg- 
ment.   The  fact  that  the   title  to  land  is  Involved   colluteraJIy  is   not   suffi- 
cient to  give  this  court  jurisdiction.     The  judgment  appealed  from,  after 
setting  out  the  evidence  and  discussing  certain  authorities,  proceeds  in  these- 
words:  "There  appears  nowhere  any  intention  on  the  part  c>f  the  owner  of 
this  property  to  dedicate  same,  nor  does  there  appear  any  claim  of  right  to 
this  property  by  the  city,  and,  in  fact.  It  appears  that  the  city  knew  it  was- 
not  dedicated.     *    *    •    It  Is.  therefore,  adjudged  by  the  court  that  the  peti- 
tion be  dismissed  up  against  the  defendant,  A.  J.  Craig,  and  that  he  recover 
of  the  plaintiff  his  costs  herein  expended,  to  which  plaintiff  excepts.     It  is 
further  adjudged  by  the  court  thot  the  plaintiff  recover  of  the  defendant^ 
the  city  of  Covington,  the  sum   of  1186.00,  with  interest  thereon  from  Sep 
tember21,  1003,  until  paid,  and   the  further  sum  of  112,  cost  of  exhibits,  and 
his  other  costs  herein    expended,  to  which   the  city  of  Covington  excepts. 
This  cause  is  retained  on  the  docket  for  further  proceedings  on  the  cioss 
petition  of  the  defendant,  Craig,  against  the  defendant,  the  city  of  Coving- 
ton.    Defendant,  city  of   Covington,   excepts  and   prays  an   appeal  to  the- 
Court  of  Appeals,  which  is  granted." 

While  this  judgment  contains  an  opinion  by  the  court  that  the  strip  waa 
the  property  of  Craig,  no  floal  relief  Is  given  on  the  subject,  and  when  th© 
case  is  heard  on  the  cross  petition  of  Craig  against  the  city  such  judgment, 
may  be  rendered  as  on  the  wliole  case  may  seem  right. 

The  appeal  is,  therefore,  dismissed. 


MATHLEY  v.  COMMONWEALTH, 

(Filed  April  26,  1905.) 

1.  Honiicide—Defense— Insanity— Instructions— Where  the  undisputed  evf- 
dence  shows  that  the  defendant  deliberately  and  without  apparent  cause 
shot  and  killed  a  young  girl,  with  whom  he  was  In  love  and  wanted  to 
marry,  but  who  had  refused  to  marry  him,  and  also  at  the  same  time  time 
mortally  wounded  his  rival,  who 'Was  with  the  girl,  the  only  defense  bein|( 
as  to  his  sanity  at  the  time,  the  following  instructions,  given  by  the  court,, 
are  held  to  be  proper. 

"No.  7.  The  court  further  instructs  the  jury  that  the  law  presumes  everjr 
roan  sane  until  the  contrary  is  shown  by  the  evidence,  and  before  the  de- 
fendant can  be  excused  on  the  grounds  of  insanity  the  jury  must  believe- 
from  the  evidence  that  the  defendant  at  the  time  of  the  killing  was  without 
euflSclent  reason  to  know  what  he  was  doing,  or  that,  as  the  result  of  mental 
unsoundness,  he  had  not  then  sufficient  will  power  to  govern  his  action  bjt 
reason  of  some  insane  impulse  which  he  could  not  resist  or  control. 

vol.  27—50 
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"•'No.  8.  The  court  further  instructs  the  jury  that  although  they  may  b«- 
lieve  fron*  the  evidence  that  the  defendant  at  the  time  of  the  killing  of 
Emma  Watkina  was  without  sufficient  power  to  govern  his  action  by  reason 
of  some  impulse  which  he  could  not  resist  op  controt,  yet  if  they  further 
believe  from  the  evidence  that  such  lack  of  reason  to  know  right  from 
'  wrong,  01  such  insufficient  will  power  to  govern  bis  actions,  or  to  control 
his  impulses,  arose  alone  from  voluntary  drunkenness,  but  not  from  un- 
-  soundness  of  mind,  they  should  not  acquit  the  defendant  on  the  grounds  of 
insanity." 

2.  Evidence— Ijetters  showing  motive — Competency— Letters  taken  from 
the  possession  of  defendant  at  the  time  of  his  arrest,  which  he  admitted 
were  given  to  him  by  the  deceased,  which  tend  to  establish  the  cause  of 
jealousy  on  his  part,  and  tend  to  furnish  a  motive  for  the  killing,  are  clearly 
admissible  in  evidence. 

Little  &  Slack,  E.  D.  Guflfy  and  J.  R.  Hays  for  appellant. 

^\  B.  Hays  and  C.  H.  Morris  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

•Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  llobert  Mathley,  was  indicated  by  the  grand  jury  of 
Daviess  county,  charged  with  the  murder  of  Emma  Watkins.  Upon  trial 
he  was  found  guilty  by  the  jury,  and  his  punishment  fixed  at  death.  To 
reverse  the   judgment  based  upon  this  verdict  he  has  appealed  to  this  court. 

Tho  facts  necessary  to  illustrate  the  questions  of  law  arising  upon  the 
record  are  as  follows:  The  appellant,  who  is  a  widower,  became  enamoured 
of  Emma  Watkins,  a  girl  of  seventeen  or  eighteen  years  of  age.  According 
to  the  evidence  for  a  time,  at  least,  they  were  engaged  to  be  married,  and 
perhaps  (although  this  is  not  material)  there  had  been  illicit  relation?  be* 
tween  them.  It  is  further  shown  that  he  was  exceedingly  desirous  of 
marrying  the  girl,  and  was  protmbly  jealous  of  her.  Deceased  had  been 
employed  in  the  home  of  appellant,  who  was  keeping  house  with  his  mother, 
but  at  the  time  of  the  killing  she  was  not  in  his  service,  but  was  visiting 
the  house  of  Wiliam  Warren,  where  the  tragedy  took  place. 

On  the  26th  day  of  June,  1904,  the  appellant,  Emma  Watkins.  James 
Gregston,  Mrs.  William  Warren  and  William  Warren  were  all  at  the  house 
of  the  latter  in  Owensboro,  Ky.  James  Gregston  was  showing  some  atten- 
tion to  Emma  Watkins,  but  after  a  short  while  he  and  William  Warren 
left  the  house,  taking  opposite  directions.  Appellant,  after  the  departure 
of  Gregston  and  Warren,  sought  to  obtain  the  promise  of  the  girl  to  marry 
him,  but  this  she  refused  to  give,  saying,  in  substance,  that  she  had  loved 
him  at  one  time,  but  since  he  had  threatened  to  shoot  her  she  no  lunger 
loved  him.  Without  giving  in  detail  their  conversation,  appellant  said  to 
the  girl  she  might  as  well  marry  him,  as  she  should  not  maiTyany  one  else. 
After  being  absent  a  short  while,  James  Gregston  returned  to  the  house, 
whereupon  the  appellant,  without  any  warning  or  apparent  cause,  drew  a 
revolver  and  fired  two  shots,  one  mortally  wounding  James  Gregston,  and 
the  other  killing  Emma  Watkins.  Gregston  lan  out  of  the  house  and  fell  in 
the  street;  the  girl  ran  into  the  kitchen  and  there  fell  dead.  Appellant, 
pistol  in  hand,  sat  down  on  the  kitchen  floor  beside  the  dead  body  of  hia 
Tictim,  where  he  remained  until  arrested  and  disarmed  by  the  police  officers. 
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TThe  theory 3of  tbe'Common wealth  is  that  the  killiDK  was  the  result  of 
jealousy;  that  offthe^clefense  that  it  was  caused  by  insanity.  Among  the 
^(rounds  for.lreversallit  is  urged  that  the  oourt  erred  in  admitting  one  of 
the  witnesses  (a'physician)  to  testify  that  he  was  consulted,  professionally, 
i3y  Emma  Watkins  [some  time  before  her  death,  and  that  in  response  to  a 
-direct  question  from  him,  she  said  she  was  pregnant,  and  hud  been  so  for 
three  months.  This  is  objected  to  as  hearsay,  and  admitting  for  the  pur- 
poses of  the  case  that  it  is  justly  subject  to  that  criticism,  it  was  not  preju- 
•dicial  to  the  substantial  rights  of  appellant,  for  the  reason  that  Mrs.  Will- 
iam Warren  had  already  testified,  without  objection,  that  the  girl  had 
made  the  same  statement  to  her. 

Some  time  before  her  death  Will  GregEton,  a  brother  of  James,  while 
confined  in  jail,  wrote  several  letters  to  Emma  Watkins,  which  show  that 
lie  also  was  in  love  with  her,  and  that  he  claimed  to  have  had  illicit  rela- 
tions with  her.  These  letters  were  taken  from  the  possession  of  appellant 
«t  the  time  of  hi?  arrest;  he  admitted  thej  were  given  to  him  by  Emma 
H^atkins  as  they  were  received,  and  that  he  knew  tht'lr  contents.  As  these 
letters  tend  to  establish  a  cause  for  jealousy  on  his  part,  and  thus  furnish 
4x  motive  for  the  killing,  they  were  clearly  admissible  in  evidence. 

Instructions  Nog.  7  and  8,  which  are  complained  of.  are  as  follows : 

"No.  7.  The  court  farther  instructs  the  jury  that  the  law  presumes  every 
man  sane  until  the  contrary  is  shown  by  the  evidence,  and  before  the  de- 
fendant can  be  excused  on  the  grounds  of  insanity  the  jury  must  believe 
from  the  evidence  that  the  defendant  at  the  time  of  the  killing  was  without 
suflficient  reason  to  kuow  what  he  was  doing,  or  that  as  the  result  of  mental 
unsoundness  he  had  not  then  sufficient  will  power  to  govern  his  action  by 
reason  of  some  insane  impulse  which  he  could  not  resist  or  control. 

"No.  8.  The  court  further  instructs  the  jury  that  although  they  may  be- 
lieve from  the  evidence  that  the  defendant  at  the  time  of  the  killing  of 
£mma  Watkins  was  without  BuflScient  power  to  govern  his  action  by  reason 
of  some  impulse  which  he  could  not  resist  or  control,  yet  if  they  further 
lielieve  from  the  evidence  that  such  lack  of  reason  to  know  right  from 
^wrong,  or  such  insufficient  will  power  to  govern  his  actions,  oi  to  control 
bis  impulses,  arose  alone  from  voluntary  drunkenness,  but  not  from  un- 
soundness of  mind,  they  should  not  acquit  the  defendant  on  the  ground  of 
insanity." 

Instruction  No.  7  is  objected  to  because  it  places  the  burden  of  proving 
his  own  insanity  upon  the  accused.  This  instruction  is  approved  in  Abbott 
T.  Commonwealth,  107  Ky.,  624;  Ball  v.  Commonwealth,  81  Ky.,  668; 
Brown  v.  Commonwealth.  14  Bush,  40U,  and  Wright  v.  Commonwealth,  24 
Ky.  Law  Rep.,  1838,  and  must  now  be  considered  as  affording,  when  ap- 
plicable, the  correct  rule. 

Instruction  No.  8  is  criticised  because  it  is  said  that  it  takes  from  the  jury 
the  right  to  find  the  defendant  insane,  although  his  mind  may  have  been 
430  diseased  by  long  drunkenness  as  to  deprive  him  of  the  power  of  knowing 
right  from  wrong,  or  of  will  power  sufficient  to  govern  his  actions  provided 
this  condition  was  superinduced  alone  from  voluntary  drunkenness.  If  the 
inference  which  counsel  draw  from  the  language  of  the  instruction  in 
question  is  correct,  their  objection  to  it  is  well  founded,  but  an   analysis  of 
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it  shows  that  it  clearly  distinf^uishee  between  the  lack  of  reason  or  will 
power  arising  from  voluntary  drunkenness,  and  the  want  of  these  mental 
powers  arising  from  unsoundness  of  mind.  The  instruction  tells  the  jury 
plainly,  that  if  appellant's  lack  of  reason  or  will  power  arose  alone  fron> 
Toluntary  drunkenness,  but  not  from  unsoundness  of  mind,  they  should 
not  acquit  him  on  the  grounds  of  insanity.  This  instruction  is  copied  fronts 
one  approved  by  this  court  in  Wright  v.  Commonwealth,  supra,  and  we  ad- 
here to  it  as  a  sound  exposition  of  the  law  on  the  subject  of  which  St  treats. 

Appellant  further  complains  that  the  court  failed  to  expressly  instructs 
the  jury  as  to  the  presumption  of  innocence.  Assuming  that,  ordinarily,, 
this  instruction  is  necessary  and  proper,  the  rights  of  appellant  were  not 
injured  by  its  absence  in  this  case.  Here,  there  was  no  dispute  as  to  the^ 
homicide  having  been  committed  by  appellant  without  legal  excuse  or  justi- 
fication; that  he  shot  the  girl  dead  without  provocation  is  admitted.  Hi» 
only  defense  is  insanity;  and,  as  to  this,  we  have  seen  that  the  rule  is  well 
settled  in  this  State  that  one  charged  with  crime  is  presumed  to  be  sane^ 
until  the  reverse  is  established  by  evidence. 

There  are  other  errors  assigned,  but  we  do  not  think  them  of  sufficient 
merit  to  require  special  notice.  The  instructions  of  the  court,  except  as- 
herein  set  forth,  are  not  criticised,  and  they  properly  state  the  law  of  the 
case.  As  was  stated  frankly  by  counsel  in  the  argument  at  bar,  this  homi- 
cide was  either  one  of  atrocious  and  brutal  murder,  or  the  appellant  was- 
insane.  His  insanity,  therefore,  was  the  one  real,  substantial  question  \a 
the  case.  There  was  evidence  both  for  and  against  him  on  this  proposition,, 
and  the  jury,  who  were  the  final  arbiters  as  to  the  facts,  found  this  Issne^ 
against  him.  A  careful  reading  of  the  record  convinces  us  that  appellant 
bad  a  fair  and  impartial  trial  at  the  hands  of  both  the  court  and  jury,  and 
that  his  defense  was  fully  presented  by  the  able  and  loyal  counsel  appointed 
for  him  is  abundantly  shown  both  in  the   record  and  the  argument  at  bar^ 

Perceiving  no  substantial  error  in  the  record  the  judgment  is  affirmed. 

Whole  court  bitting. 


MOUNT  V.  COMMONWEALTH. 
(Filed  Aprils?,  1905.) 

1.  Change  o'f  venue— Discretion  of  court— On  the  motion  of  defendant  in 
a  criminal  prosecution  for  a  change  of  venue  the  burden  is  on  him  to  Bfaow 
that  he  can  not  get  a  fair  trial  in  the  county  where  t<he  indictment  wa& 
found.  The  motion  is  addressed  to  the  sound  discretion  of  the  court,  and 
this  court  will  not  interfere  with  its  discretion  unless  it  be  made  to  appear 
with  reasonable  certainty  that  there  was  a  manifest  error  on  the  part  of 
that  court  in  its  decision  of  the  question. 

2.  Continuance— Absent  witness— Reading  of  stenographic  report— Objec- 
tion—Where  on  a  second  trial  of  a  defendant  indicted  for  murder  a  witnesB- 
who  testified  on  the  former  trial  was  absent  and  the  defendant  filed  an 
affidavit  stating  he  can  prove  additional  facts  by  the  absent  witness  (reciting 
them)  that  are  material  to  his  defense  and  that  can  not  be  proved  by  any 
other  witness,  it  was  error  in  the  court  to  refuse  to  grant  the  defendant  a 
continuance  because  he  would  not  consent  for  the  stenographic  report  of  ih» 
testimony  of  such  witness,  made  on  the  former  trial,  to  be  used  as  his  evi- 
dence on  the  trial  then  pending. 
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B.  Jurors— Previous  opinions— New  trial— Review  on  appeal— The  fact 
that  it  was  shown  on  the  motion  for  a  new  trial  that  two  of  the  jurors  had 
expressed  opinions  before  the  trial  that  the  defendant  was  guilty  of  the 
charge  and  ought  to  be  locked  up  or  hanged,  can  not  be  reviewed  by  this 
court  under  section  281,  Criminal  Code,  which  provides  that  the  decision  of 
the  lower  court  upon  a  motion  for  a  new  trial  shall  not  be  subject  to  excep- 
tion. 

4.  Evidence— Hearsay— I ncoropetencT— A  statement  by  a  witness  in  regard 
to  the  reputation  of  a  witness  for  defendant  that  one  Spaulding  had  told 
him  that  such  witness  had  sworn  to  a  lie  was  incompetent,  and  should  have 
been  excluded  by  the  court. 

6.  MiEoonduot  of  attorney— Rebuke  of  court— Effect— A  statement  by  the 
attorney  for  the  Commonwealth  in  his  closing  argument  to  the  jury  that, 
"'if  you  convict  the  defendant,  in  my  opinion,  a  more  damnable  villlan 
never  entered  the  doors  of  the  penitentiary,"  though  rebuked  by  the  court, 
who  told  the  jury  that  it  ought  not  to  influence  them,  was  especially  im- 
proper, because  outside  the  record,  grossly  abusive  of  the  prisoner  at  the 
liar,  and  so  highly  inflammatory  in  spirit  and  utterance  as  to  be  calculated 
to  excite  the  passions  and  prejudices  of  the  Jury. 

Thos.  £.  Moss  for  appellant. 

J.  G.  Lovett,  N.  B.  Hays  and  C.  H.  Morris  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Willis  Mount,  shot  and  killed  Willis  Nutty  in  the  city  of 
Paducah.  He  was  indicted  by  the  grand  jury  for  murder,  and  in  the  tital 
which  followed  the  jury  fail  to  agree  upon  a  verdict.  But  upon  a  second 
trial  the  jury  found  him  guilty  of  voluntary  manslaughter,  and  fixed  his 
punishment  at  confinement  in  the  penitentiary  for  twenty-one  years.  A 
new  trial  was  refused  him  by  the  lower  court,  and  the  case  is  now  before  us 
/or  review. 

The  salient  facts  of  the  homicide,  as  shown  by  the  bill  of  evidence,  were 
■as  follows:  On  the  night  of  December  10,  1908,  between  10  and  11  o'clock, 
•appellant  and  several  other  persons  were  in  a  room  over  and  connected  with 
Stagg*s  saloon,  the  room  being  in  the  third  story  of  the  building  in  which 
the  saloon  was  situated.  Nutty  entered  the  room  and  rapping  a  table  with 
«  silver  coin,  said  he  would  play  the  field.  Al  Phelps,  one  of  the  persons 
prebent,  applying  an  indecent  epithet  to  Nutty,  said:  *'Tou  came  up  here 
to  shoot  craps,  and  now  you  want  to  play  the  field."  Nutty  replied  that 
< meaning  the  opprobrious  epithet)  was  no  more  than  Phelps  was.  Phelps 
then  remarked  to  Nutty  that  if  he  (Phelps)  was  running  the  game,  he 
would  not  allow  him  in  it.  When  Nutty  came  into  the  room,  and  until  he 
■and  Phelps  got  into  the  conversation  referred  to,  appellant  was  lying  with 
two  other  men  on  a  bed  in  the  corner  of  the  room,  but  when  the  discussion 
•between  Nutty  and  Phelps  began  he  got  up  from  the  bed,  and  with  his  hand 
in  his  pocket,  remarked:  "I  wonder  what  he  is  going  to  do,"  and  then  ad- 
vanced toward  where  Nutty  and  Phelps  were  standing  at  the  table.  As  ap- 
pellant approached  Nutty,  the  latter  said  to  him:  *'Mount,  I  know  you; 
^ou  look  like  90 cents  to  me. "  Appellant  thereupon  drew  his  pistol,  pointed 
it  at  Nutty,  and  fired.    Nutty  wheeled    to  the  right,  and  appellant  fired  at 
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him  the  fleoond  time.  Nutty  then  fell  to  the  floor,  and  soon  expired.  One 
of  the  pistol  balls  entered  the  month  and  the  other  the  back,  and  both 
wounds,  in  the  opinion  of  the  physician,  were  mortal. 

After,  or  during  the  discussion  with  Phelps,  Nutty  put  the  coin  he  beJd 
In  his  hand  in  a  Lide  pocket,  and  the  hand  remainpd  in  the  same  pocket 
until  he  was  shot  by  appellant,  but  no  pistol  or  other  weapon  was  found  od 
his  body  after  his  death. 

Appellant  attempted  to  justify  the  homicide  upon  the  ground  of  self  de- 
fense and  apparent  necessity,  his  own  testimony  being  to  the  effect  that  flve 
years  before  Nutty  had  attempted  to  take  his  life  and  then  cut  him  in  ih» 
throat;  that  he  had  but  a  little  while  before  his  death  left  the  penitentiaiT 
and  returned  to  Paducah  and  repeatedly  threatened  appellee's  life  oo  the 
day  of  bis  death,  saying  that  he  would  kill  him  and  leave  the  dtj.  Tbe^e 
threats  were  communicated  to  appellant,  some  of  them  within  an  boor  of 
the  homicide;  that  on  the  ocoasion  of  the  shooting  he  (appellant)  i;ot  cp 
from  the  bed  for  the  purpose  of  leaving  the  room  when  he  was  addressed  bf 
Nutty  in  the  language  above  quoted,  intermixed  with  oaths  and  epithets, 
upon  hearing  which,  and  seeing  Nutty  suddenly  throw  his  hand  to  hli 
pocket,  or  behind  him,  he  believed  he  was  about  to  execute  his  threats  go 
talie  his  (appellant's)  life,  and  he  thereupon  shot  him  to  save  his  own  li/e> 
which  he  io  Kood  faith  then  believed  was  about  to  be  taken. 

Appellant  made  proof  by  several  witnesses  of  the  threats  of  Nottj  to  kill 
him,  but  was  himself  uncorroborated  by  any  other  witness  present  as  to  tiie 
oaths  and  epithets  claimed  to  have  been  applied  to  him  by  Nutty  at  tbe 
time  of  the  shooting,  or  as  to  sudden  throwing  by  the  latter  of  his  hand  t» 
his  pocket,  or  behind  him.  As  already  stated,  the  only  testimony  from 
other  witnesses  present,  as  to  the  remarks  and  conduct  of  Nutty,,  was  tb^^ 
he  said  to  appellant:  "Mount,  I  know  you:  you  look  like  SO  cents  to  me," 
and  only  one  witness  (McGregor)  stated  that  his  hand  remained  in  tb.^ 
pocket  in  which  he  placed  the  coin  he  exhibited  after  entering  the  room.  A 
good  deal  of  evidence  was  introduced  by  appellant  to  prove  that  Nutty  W3& 
a  violent,  quarrelsome  and  dangerous  man,  and  none  was  introduced  bribe 
prosecution  to  show  that  such  was  not  his  reputation. 

Quite  a  number  of  alleged  errors  were  assigned  by  appellant  in  the^ 
grounds  for  a  new  trial,  nearly  all  of  which  are  now  relied  on  for  a  reversal, 
but  we  will  only  consider  such  of  them  as  we  think  material.  It  is  insisted 
for  appellant  that  the  court  erred  in  refusing  him  a  change  of  venue.  The 
proof  heard  on  the  motion  was  conflicting,  so  much  so  indeed  that  it  is- 
difficult  to  determine  on  which  side  of  the  question  it  preponderates,  and 
this  of  itself  is  sufficient  to  deter  lis  from  interfering  with  the  ruling  of  the 
trial  court.  The  question  was  one  to  be  settled  by  that  court  upon  tbe 
proof;  the  burden  was  upon  i^he  appellant  to  show  that  he  ootild  not  gets 
fair  trial  in  McCracken  county.  And  while  this  court  may  properly  review 
the  decision  of  the  lower  court  in  granting  or  refusing  a  change  of  venizi^. 
it  will  not  interfere  with  its  exercise  of  discretion  in  that  matter  unless  it 
is  made  to  appear  with  reasonable  certainty  that  there  was  manifest  ent^ 
upon  the  part  of  that  court  in  its  decision  of  the  question.  (DUger  ▼.  Com- 
monwealth, 88  Ky.,  660.) 

We  may  also  add^that  th3  homicide  occurred  a  year  before  the  last  trisL 
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him  the  second  time.  Nutty  then  fell  to  the  floor,  and  soon  expired.  One 
of  the  pistol  balls  entered  the  mouth  and  the  other  the  back,  and  both 
wounds,  in  the  opinion  of  the  physician,  were  mortal. 

After,  or  during  the  discussion  with  Phelps,  Nutty  put  the  coin  he  held 
In  his  hand  in  a  lide  pocket,  and  the  hand  remaine<i  in  the  same  pocket- 
until  he  was  shot  by  appellant,  but  no  pistol  or  other  weapon  was  found  on- 
his  body  after  his  death. 

Appellant  attempted  to  justify  the  homicide  upon  the  ground  of  self  de- 
fense and  apparent  necessity,  his  own  testimony  being  to  the  effect  that  flve- 
years  before  Nutty  had  attempted  to  take  his  life  and  then  cut  him  in  the- 
throat;  that  he  had  but  a  little  while  before  his  death  left  the  penitentiary 
and  returned  to  Paducah  and  repeatedly  threatened  appellee's  life  on  the- 
day  of  his  death,  saying  that  he  would  kill  him  and  leave  the  city.    These 
threats  were  communicated  to  appellant,  some  of  them  within  an  hour  of 
the  homicide;  that  on  the  occasion  of  the  shooting  he  (appellant)  got  up> 
from  the  bed  for  the  purpose  of  leaving  the  room  when  he  was  addressed  by- 
Nutty  in   the   language  above  quoted,  intermixed  with  oaths  and  epithets,, 
upon   hearing   which,  and   seeing  Nutty  suddenly  throw  his  hand   to   his 
pocket,  or  behind  him,  he  believed   he  was  about  to  execute  his  threats  to 
take  his  (appellant's)  life,  and  he  thereupon  shot  him  to  save  his  own  life» 
which  he  io  ffood  faith  then  believed  was  about  to  be  taken. 

Appellant  made  proof  by  several  witnesses  of  the  threats  of  Nutty  to  kilY 
him,  but  waE  himself  uncorroborated  by  any  other  witness  present  as  to  the- 
oaths  and  epithets  claimed  to  have  been  applied  to  him  by  Nutty  at  the 
time  of  the  shooting,  or  as  to  sudden  throwing  by  the  latter  of  his  hand  to- 
his  pocket,  or  behind  him.  As  already  stated,  the  only  testimony  from 
other  witnesses  present,  as  to  the  remarks  and  conduct  of  Nutty,  was  that 
he  said  to  appellant:  "Mount,  I  know  you;  you  look  like  90  cents  to  me,'' 
and  only  one  witness  (McGregor)  stated  that  his  hand  remained  in  the- 
pocket  in  which  he  placed  the  coin  he  exhibited  after  entering  the  room.  A 
good  deal  of  evidence  was  introduced  by  appellant  to  prove  that  Nutty  was- 
a  violent,  quarrelsome  and  dangerous  man,  and  none  was  introduced  by  the- 
prosecution  to  show  that  such  was  not  his  reputation. 

Quite  a  number  of  alleged  errors  were  assigned  by  appellant  in  the- 
grounds  for  a  new  trial,  nearly  all  of  which  are  now  relied  on  for  a  reversal, 
but  we  will  only  consider  such  of  them  as  we  think  material.  It  is  insisted 
for  appellant  that  the  court  erred  in  refusing  him  a  change  of  venue.  The- 
proof  heard  on  the  motion  was  conflicting,  so  much  so  indeed  that  it  iB. 
diflScult  to  determine  on  which  side  of  the  question  it  preponderat«s,  and 
this  of  itself  is  sufficient  to  deter  us  from  interfering  with  the  ruling  of  the 
trial  court.  The  question  was  one  to  be  settled  by  that  court  upon  the 
proof;  the  burden  was  upon  the  appellant  to  show  that  he  could  not  get  a 
fair  trial  in  McCracken  county.  And  while  this  court  may  properly  review 
the  decision  of  the  lower  court  in  granting  or  refusing  a  change  of  venue, 
it  will  not  interfere  with  its  exercise  of  discretion  in  that  matter  unless  it 
is  made  to  appear  with  reasonable  certainty  that  there  was  manifest  error 
upon  the  part  of  that  court  in  its  decision  of  the  question.  (Dilger  v.  Com- 
monwealth, 88  Ky.,  660.) 
We  may  also  add^that  th3  homicide  occurred  a  jear  before  the  last  triaL 
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There  had  been  a  mistrial  in  the  meantime,  and  it  does  not  apx)ear  that  at^ 
either  the  first  or  last  trial  there  existed  any  unusual  ezoitement  or  public- 
clamor  against  appellant.    It  is  likewise  contended   by  appellant  that  the- 
lower  court  erred  in  refusing  him  a  continuance  of  the  case.    It  appears 
from  the  alTidavit  for  the  continuance  that  it  was  asked  because  of  the  ab- 
sence  of  R.    J.  Bugg,    Wm.    Bishop  and   Mack   Walker.      The   Common- 
wealth's attorney  agreed  that  the  statements  of  the  aflSdavit  as  to  what  ap- 
pellant expected  to  prove  by  Bugg  and  Walker  might  be  read  on  the  trial  as. 
their  depositions  respectively,  but  refused  to  admit  as  the  deposition  of  Wm. 
Bishop  what  the  affidavit  stated  he  would   testify  in  appellant's  behalf,  1 
present. 

The  court  then  announced  that  the  case  would  be  continued,  whereupon 
the  Commonwealth's  attorney  expressed  to  the  court  and    to  appellant  hi 
consent  that  the  stenographic  notes  of  the  witness,  Wra.  Bishop,  taken  upon 
a  former  trial  of  the  case,  might  be  read  as  his  deposition  in  lieu  of  appel-  • 
lant's  affidavit  as  to  what  he  could  prove  by  him.    Appellant  refused  to 
consent  to  the  reading  of  the  stenographic  notes  of  Bishop's  testimony  taken 
on  the  former  trial.    The  court  then  said  he  would  permit  the  stenographio 
notes  of  Bishop's  testimony  to  be  read  if  appellant  would  consent  thereto, 
but  if  such  consent  was  not   given  he  would  not  allow  the  case  to  be  con-- 
tinued.    And  upon  appellant's  persisting  in  withholding  his  consect  to  the- 
reading  of  the  stenographic   notes  his  motion  for  a  continuance  was  over- 
ruled by  the  court  and  he  was  forced  Into  a  trial  without  the  presence  or 
testimony  of  Bisliop,  to  which  he  at  the  time  excepted. 

There  was  no  complaint  on  the  part  of  the  Commonwealth  that  appellant 
was  not  diligent  in  trying  to  procure  the  attendance  at  the  trial  of  the  three 
witnesses  named  in  the  affidavit,  nor  was  it  claimed  that  there  was  no  prob- 
ability of  their  being  present  at  the  next  term  of  the  court,  or  that  their 
testimony,  especially  that  of  Bishop,  was  not  material.    The  affidavit  shows, 
that  Bishop,  if  present,  would  have  testified  that  about  a  week  before  Nutty- 
was  killed  he  told    Bishop  "that  he  (Nutty)  would  kill  that  son  of  a  b— , 
Willis  Mount,  before  he  left  Paducah;"  that  Nutty  was  in  Paducah  at  that 
time  for  a  few  days  only,  attending  races  and  the  fair,  and  that  he  (Bishop)> 
communicated  this  threat  to  appellant  the  same  night  it  was  made,  and  ad- 
vised him  to  look  out  for  Nutty;  that  Bishop  would  further  have  testified* 
that  he  and  appellant  were  on  a  bed   in    the  room  when   the  killing   took 
place,  and  at  the  time  Nutty  and  Phelps  were  quarreling;  that  appellant 
got  off   the  bed  and  Nutty  started   toward   him,  Bishop  stepped  between- 
them,  and  Nutty  had  his  hand  in  his  pocket  at  the  time;    that  he  (Bishop) 
then  started  down  stairs  and  after  he  left  the  room  heard  the  shooting.    It. 
is  unnecessary  to  set  forth  the  facts  to  which  it  was  stated  in  the  affidavit. 
Bugg  and  Walker  would  testify,  as  they  were  both  present  and  testified  on 
the  trial.    Nor  is  it  necessary  or  proper  to  compare  the  testimony  attiibuted 
by  the  affidavit  to   Bishop  with   his  testimony  given   on  the  first  trial,  as 
shown  by  the  transcript  made  from  the  stenographic  notes  which  the  courts 
made  a  part  of  the  record,  and  which  was  in  fact  filed  by  the  official  stenog- 
rapher by  order  of  the  court  after  appellant  had  refused  to  consent  that  it' 
be  read  as  the  evidence  of  Bishop.    It  is  true  it  was  filed  with  and  as  a  part»^ 
of   the  record  before  any  evidence  was  introduced,  but  appellant,  as  showik 
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t)y  the  record,  objected  to  its  being  filed  and  excepted  to  the  filing  thereof, 
«nd  it  was  not  in  fact  read  as  evidence  on  the  trial.  In  view  of  the  refusal 
of  appellant  to  consent  that  it  be  read  as  the  deposition  of  Bishop  it  had  no 
place  in  the  record  of  the  last  trial.  If  it  had  been  filed  before  the  court 
overruled  the  motion  for  a  continuance  it  could  not  have  been  used  or  con- 
:eidered  upon  the  motion  to  contradict  the  statements  of  the  afiidavit  for 
the  continuance,  for  this  court  has  repeatedly  held  that  for  the  purpose  of 
«uoh  motion  the  trial  court  must  presume  the  statements  of  the  affldaTit 
are  true,  and  that  it  is  never  permissible  to  allow  the  filing  of  counter 
•affidavits  to  contradict  the  statements  of  the  defendant's  afiSdavit  as  to  what 
%ifi  absent  witness  would  prove.  (Baker  v.  Commonwealth,  10  Ky.  Law 
-Rep.,  746;  Wells  v.  Commonwealth,  12  Ky.  Law  Rep.,  Ill;  Saulstury  v. 
Oommonwealth,  79  Ky.,  425.) 

The  fact,  therefore,  if  it  be  a  fact,  that  the  affidavit  for  the  continuance 
states  that  the  absent  witness.  Bishop,  would  prove  certain  facts  that  are 
/not  to  be  found  in  his  testimony  given  on  the  former  trial,  as  contained  in 
^the  transcript  made  from  the  stenographic  notes  of  such  testimony,  did  not 
authorize  the  court  to  refuse  a  continuance  because  appellant  would  not 
•consent  that   the  transcxipt  of  the  official  stenographer  might  be  read  as 
Bishop's  deposition.    The  sufficiency  of  the  affidavit  and  the  materiality  of 
bishop's  evidence  were  conceded   by  the  lower  court  in  making  the  an- 
nouncement that  the  case  would  be  continued  when  the  Commonwealth's 
attorney  declared  that  he  would  not  admit  the  appc*llant'6  affidavit  as  to 
^hat  he  expected  to  prove  by  Bishop  as  the  deposition  of  the  latter,  and  the 
mind  of  the  court  was  evidently  fixed  as  to  appellant's  right  to  a  continu- 
ance until  the  Commonwealth's  attorney  said  that  he  woul3   consent  that 
<he  stenographic  notes  of  Bishop's  testimony  taken  on  the  first  trial  might 
tie  read. 

The  effect  of  the  court's  ruling  was  to  either  force  appellant  to  unwillingly 
^agree  to  the  admission  of  the  stenographic  report  of  the  testimony  of  Bishop 
•Siven  on  a  previous  trial,  which,  under  the  st:itute  (section  4643,  Kentucky 
^Statutes)  could  not  be  done  without  his  consent,  or  if  he  refused,  such  con- 
sent to  deprive  him  altogether  of  the  benefit  of  Bishop's  testimony,  which 
was  admittedly  material,  and  not  only  material,  but  some  of  it  was  as  to  a 
'/act  appellant  could  not,  as  shown  by  the  bill  of  evidence,  prove  by  any 
other  witness,  for  no  other  witness  testified  that  Nutty  started  toward  ap- 
pellant with  bis  hand  in  his  pocket  as  the  latter  got  off  the  bed.  Though 
McGregor  testified  that  Nutty  put  his  hand  in  his  pocket,  he  says  he  did  so 
:ln  putting  his  money  in  it,  and  that  he  had  not  removed  his  hand  from  the 
pocket  when  shot  by  appellant.  Of  the  other  persons  in  the  room  at  the 
•time  of  the  killing  not  one  who  was  introduced  as  a  witness  testified  that 
ilfutty  ever  had  his  hand  in  his  pocket,  and  none  of  them,  not  even  Mo- 
<3regor,  said  that  he  saw  Nutty  start  toward  appellant. 

We  are  clearly  of  opinion  that  the  lower  court  erred  to  the  prejudice  of  the 
-aubstantial  rights  of  the  appellant  in  refusing  him  a  continuance.  Another 
oontention  of  the  appellant  is  that  the  court  erred  in  not  discharging  the 
Jury  before  the  introduction  of  the  evidence  upon  the  motion  of  appellant 
to  that  effect,  supported  by  proof  in  the  form  of  affidavits,  that  £.  L.  Sim- 
mons, a   member  of  the  jury,  had  before  becoming  a  member  thereof  ex- 
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pressed  the  opinion  that  appellant  should  be  kept  locked  up;  and,  further, 
that  it  was  error  for  the  court  to  refuse  him  a  new  trial,  ae  the  affidavits 
furnished  on  the  motion  therefor  showed  that  G.  S.  Smith,  also  a  member 
of  the  jury,  had  formed  and  expressed  an  opinion  before  the  trial  that  ap- 
pellant was  guilty  and  ought  to  be  banged.  The  last  two  alleged  errors 
may  be  disposed  of  together,  and  in  a  few  words.  Section  281.  Criminal 
Code,  provides:  '*The  declEions  of  the  court  upon  challenges  to  the  panel, 
and  for  cause,  upon  motion  to  set  aside  an  indictment,  and  upon  motions 
for  a  new  trial,  shall  not  be  subject  to  exception." 

The  language  of  the  section  supra  deprives  this  court  of  revisory  power 
over  error  in  the  formation  of  a  jury,  or  error,  to  which  the  attention  of  the 
trial  court  is  called  for  the  first  time,  on  a  motion  for  a  new  trial,  hence  we 
are  without  authority  to  reverse  this  case  because  of  the  two  alleged  errors 
in  question.  (Howard  \.  Commonwealth,  25  Ky.  Law  Rep.,  2218;  Alder- 
son  V.  Commonwealth,  36  Ky.  Law  liep.,  82;  Curtis  v.  Commonwealth,  23 
£y.  Law  Rep.,  267. 

Appellant  further  complains  that  incompetent  evidence  was  admitted  by 
the  court  to  his  prejudice.  The  only  incompetent  evidence  we  have  discov- 
ored  in  the  record  is  found  in  the  testimony  of  the  witness,  Henry  Douglass, 
who  was  permitted  to  state  in  regard  to  the  reputation  of  Bob  Curling,  a 
witness  for  appellant,  that  one  Spalding  had  told  him  that  Curling  had 
«worn  to  a  lie  against  hie  brother  at  Union  City.  The  testimony  in  ques- 
tion related  to  a  particular  net,  or  transaction,  which  was  in  no  way  a  sub- 
ject of  Investigation  in  the  case  at  bar.  The  Commonwealth  should  have 
oontented'  itself  with  proof  as  to  the  general  reputation  of  the  witness 
•attacked  for  truth  or  morality.  The  statement  complained  of  should,  there- 
fore, have  l)een  excluded  by  the  court.  Yet  another  complaint  of  appellant 
Is  that  the  trial'court,  over  his  objection,  permitted  certain  improper  and 
prejudicial  statements  to  be  made  by  the  counsel  for  the  Commonwealth  in 
argument  to  the  jury.  We  have  carefully  read  the  several  alleged  Improper 
statements  of  counsel.  Without  dlecuesing  them  in  detail,  we  think  some 
of  them  were  objectionable,  but  only  one  of  them  was  calculated  to  preju- 
dice the  rights  of  appellant,  and  it  was  made  by  the  Commonwealth's  attor- 
ney, who  said  in  closing  his  argument  to  the  jury:  *'If  you  convict  the 
defendant,  in  my  opinion  a  more  damnable  villian  never  entered  the  doors 
of  the  penitentiary." 

This  statement  iiras  rebuked  by  the  court,  and  the  jury  told  that  it  ought 
not  to  influence  them.  The  statement  was  especially  improper  because  out- 
side the  record,  grossly  abusive  to  the  prisoner  at  the  bar,  who  was  power- 
less to  resent  or  prevent  it,  and  so  highly  inflammatory  in  spirit  and  utter- 
ance as  to  be  calculated  to  excite  the  passions  and  prejudices  of  the  jury, 
when  their  minds  and  judgments  should  have  been  cool  and  dispassionate 
In  dealing  with  the  life  and  liberty  of  a  fellow  being.  It  being  their  duty. 
If  bis  guilt  was  established  according  to  the  fomis  of  law,  to  fairly  and  im- 
partially meet  out  to  him  such  punishment  as  was  commensurate  with  that 
Suilt,  and  upon  the  other  band  equally  their  duty  to  let  him  go  acquit  if 
nnder  the  evidence  there  was  reasonable  doubt  of  his  guilt. 

We  quote  from  the  opinion  of  thie  court  in  Baker  v.  Commonwealth,  20 
Ky.  Law  Hep  ,  1784,  the  following,  which  aptly  illustrates  our  views  upon 
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this  subject:  *  *  *  ''The  district  attorney  is  a  qnas!  judicial  officer.  He 
represents  the  Common  wealth,  and  the  Commonwealth  demands  no  Tiotims. 
It  seeks  justice  only,  equal  and  impartial  justice,  and  it  is  as  much  the  duty 
of  the  district  attorney  to  see  that  no  innocent  man  suffers  as  it  is  to  see 
that  no  guilty  man  escapes,  henoe  he  should  act  impartially.  He  should 
present  the  Commonwealth's  case  fairly,  and  should  not  press  upon  the  jury 
any  deductions  from  the  evidence  that  are  not  strictly  legitimate.  When  he 
exceeds  this  limit,  and  in  hot  zeal  seeks  to  influence  them  by  appealing  to 
their  prejudice,  he  is  no  longer  an  impartial  officer,  but  becomes  a  hated 
partisan.  His  object,  like  the  court,  should  be  simply  justice;  and  he  has 
no  right  to  sacrifice  this  to  any  pride  of  professional  success.  And,  how- 
ever strong  may  be  his  belief  of  the  prisoner's  guilt,  he  must  remember  that 
though  unfair  means  may  result  in  doing  justice  to  the  prisoner  in  the  par- 
ticulnr  case,  yet  justice  so  attained  is  unjust  and  dangerous  to  the  whole 
community." 

The  rebuke  adminlsteied  by  the  trial  judge  for  the  opprobrious  and  un- 
warranted language  of  the  Commonweal ch's  attorney  and  his  admonition 
to  the  jury  not  to  be  influenced  by  it,  doubtless  limited  to  some  extent,  but 
did  not  entirely  destroy  its  hurtful  effect  upon  the  jury,  but  in  view  of  the 
interference  of  the  judge  we  do  not  think  the  judgment  should  be  reverspd 
on  account  of  the  improper  remarks  of  counsel.  We  are,  however,  of  opin- 
ion that  because  of  the  refusal  of  the  lower  court  to  grant  apiiellant  a  con- 
tinuance, and  on  account  of  the  admission  of  the  incompetent  evidence  to 
which  we  have  referred,  he  did  not  have  a  fair  and  impartial  trial.  There 
was  no  formal  objection  to  the  instructions.  They  are  clear  in  ^meaning 
and  exceptionally  well  expressed. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  consistent  with 
this  opinion'. 

Whole  court  sitting. 

THOMAS  V.  COMMONWEALTH. 
(Filed  April  14,  1905— Not  to  te  reported.) 

1.  Criiiiinnl  law— Homicide— Instructions— Where  the  proof  showed  that 
appellant  struck  and  kicked  the  deceased,  from  the  effects  of  which  she  iu  a 
few  days  thereafter  died,  in  addition  to  an  iuRtruction  upon  the  question  of 
murder,  manslaughter  aud  self  defense  the  court  should  have  given  an  in- 
struction upon  involuntary  manslaughter,  beciiuse  the  beating  may  have 
been  done  without  the  intention  of  producing  death. 

2.  S:)me— Hands  and  feet  are  not  deadly  weapons  within  the  meaning  of 
the  law,  and  when  death  results  unintentionally  from  their  use  in  an 
assault  the  result  i8  not  murder,  but  Involuntary  manslaughter,  and  whether 
or  not  murder  or  involuntary  manslaughter  resulted  was  a  question  for  the 
jury,  and  it  was  error  to   refuse  to  instruct  as  to  involuntary  manslaughter. 

Robert  L.  Page  and  Edward  G.  Hill  for  appellant. 

N.  B.  Hays  and  Chas.  H.  Morris  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  Division. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant,  James  Tbom.\s,  was   indicted  by  the  grand  jury  of  Jeflerson 
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county,  charged  with  the  murder  of  Mamie  Rentz.  A  trial  resulted  in  hi& 
belDK  convioted,  and  hie  puDlshraent  fixed  at  death.  From  the  judgment 
of  the  oourt  enfoioing  the  verdict  of  the  jury  he  prosecutes  this  appeal. 

Appellant  and  his  Tiotim  were  negroes,  living  in  a  state  of  concuhinage- 
in  Louisville,  Ky. ;  he  a  powerful  built  man,  weighing  over  176  pounds,, 
and  she  a  small  woman,  weighing  something  like  95  pounds.    On  the  night, 
of  the  killing  the  accused  came  home  largely  under  the  influence  of   liquor, 
and  for  some  slight  offense,  either  real  or  imaginary,  proceeded,  without, 
any  preliminary  quarrel,  to  administer  to  his  paramour  a  brutal  beating. 
He  first  knocked  her  to  the  floor  with  his  fist,  and  then  kicked  her  several 
times  in  the  stomach,  side  and  faoe,  and  was  only  induced  to  desist  by  the- 
threats  of  several  women,  who  witnessed  the  affair,  to  call  in  the  police. 
The  injured  woman  did   not  appear  at  first  to  be  fatally  injured,  and  for  a- 
day  or  two  undertook  to  go  about  and  attend  to  her  household  duties.     But. 
these  were  found  to  be  beyond  her  strength,  and  she  was  carried  to  the  citjr 
hospitiil,  and  after  lingering  in  great  pain  for  several  days,  died  from  the- 
injuries  inflicted  upon  her.    The  evidence  for  the  Commonwealth  fully  es- 
tablished  the  foregoing  facts,  and  also  that  several  days  before  the  tragedy- 
the  accused,  in  drunken  anger,  had  threatened  **to   kick   her  heart  out.'' 
The  Commonwealth  also   introduced   medical   testimony  to  show  that  the> 
deceased  died  from  the  effects  of  the  injury  inflicted  by  appellant,  the  fatal 
cause  being  the  bursting  of  the  fallopian  tubes,  and  the  consequent  setting- 
up  of  peritonitis,  from  which  death  resulted. 

The  accused  simply  denied  that  he  struck  or  stamped  the  deceased  at  all, 
or  that  he  had  any  difficulty  with  her  whatever,  as  detailed  by  the  witnesses, 
for  the  Commonwealth.  The  court,  after  the  evidence  was  closed,  gave  the- 
usual  instructions  as  to  murder,  voluntary  manslaughter  and  self-defense, 
but  declined  to  give  an  instruction  as  to  involuntary  manslaughter'  and  this, 
refusal  is  urged,  with  various  other  alleged  errors,  as  grounds  for  a  reversal  of 
the  judgment.  Undoubtedly  it  is  true,  as  is  insisted  by  the  Commonwealth, 
that  murder  may  be  committed  by  one  kicking  his  victim  to  death,  if  it  be- 
done  with  the  intent  at  the  time  to  inflict  fatal  injury,  but  it  is  equally 
true  that  men  often  engage  in  fights  and  kick  their  opponents  without  in- 
tending any  more  than  to  administer  a  severe  beating,  and  if,  when  this  is. 
the  case,  death  results,  the  offense  is  involuntary  manslaughter. 

Oreenleaf  in  his  work  on  Evidence,  volume  S,  section  I2S,  defines  invol- 
untary  manslaughter  as:  **Where  one,  doing  an  unlawful  act,  not  felonious, 
nor  tending  to  great  bodily  harm,  or  doing  a  lawful  act,  without  proper- 
caution  or  requisite  skill,  undesignedly  kills  another."  (Roberson's  Ken- 
tucky Criminal  Law  and  Procedure,  volume  1,  section  108;  Blackstone'a. 
Commentaries,  volume  4,  star  page  191;  Conner  v.  Commonwealth,  13  Bush, 
714;  Buckner  v.  Commonwealth,  14  Bush,  603.) 

In  the  case  of  Cosby  v.  Commonwealth,  24  Ky.  Law  Rep.,  2050,  it  wag. 
held:  *'A  rock  or  club  is  not  necessarily  a  deadly  weapon,  but  may  be  made 
so  in  the  bands  of  a  malicious  or  Infuriated  person  of  ordinary  strength,  if 
used  In  an  attack  upon  another  with  the  Intent  to  take  hie  life." 

In  this  case  the  injuries  were  inflicted  by  the  hands  and  feet  of  the  appel^ 
lant.  These  are  not  deadly  weapons  within  the  meaning  of  the  law,  an(| 
when  death   results  unintentionally  from  their  use  in  an  assault  the  result; 
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is  not  murder,  but  involuntnry  manslaughter.  But  if  appellant  intended 
to  kill  his  mistress,  or  if  from  the  manner  and  use  of  his  fists  and  feet,  con- 
sidering the  relative  size  and  strength  of  the  parties,  what  he  did  was  cal- 
tjulated  to  produce  death  or  great  bodily  harm,  then  the  jury  would  have 
the  right  to  find  him  guilty  of  murder.  As  to  whether  or  not  murder  or 
Involuntary  manslaughter  resulted  from  the  acts  of  appellant  was  a  ques- 
tion for  the  jury  to  determine  under  all  the  circumstances  of  the  case,  and, 
therefore,  the  refusal  of  the  court  to  instruct  as  to  involuntary  manslaugh- 
ter was  prejudicial  to  his  substantial  rights. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


HORD,  &c.  V.  SARTAIN,  &c. 
(Filed  April  36,  1905— Not  to  be  reported.) 

1.  Forcible  entry  and  detainer— Limitation— Agreement  to  arbitrate— 
XVhere  a  writ  of  forcible  entry  was  sued  out  after  two  years  from  the 
time  the  forcible  entry  complained  of  was  committed,  upon  the  trial  of  the 
traverse  a  peremptory  instruction  by  the  court  to  find  for  the  defendants 
was  proper. 

2.  Same— Arbitration— An  agreement  to  arbitrate  a  oontioverny  as  to  the 
))068eBsion  of  land,  no  change  whatever  in  the  possession  taking  place,  was 
not  a  surrender  of  possession,  and  this  being  true  appellants  had  not  the 
Actual  possession  of  the  property,  and,  therefore,  there  was  no  forcible  entry. 

Allan  D.  Cole  and  Frank  P.  O'Djnnell  for  appellants. 

"W.  D.  Cochran  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellants,  who  are  the  widow  and  children  of  George  W.  Hord,  sued 
x)ut  a  writ  of  forcible  entry  against  the  appellees,  John  Sartain  and  his  wife, 
Francis  Y.  Sartain,  to  recover  i>o8se8sion  of  two  and  one-tenth  acres  of  land 
^situated  in  Mason  county,  Kentucky.  Upon  trial  of  the  traverse  on  appeal 
to  the  Mason  Circuit  Court,  after  all  the  evidence  was  heard,  the  judge  sbs- 
tained  a  motion  for  a  peremptory  instruction  Co  the  jury  to  find  a  verdict 
tor  the  defendants  in  the  writ.  Sartain  and  wife,  which  was  done;  and  of 
this  ruling  appellants  are  complaining. 

For  the  purposes  of  this  appeal  the  facts  of  the  controversy  may  be  stated 
•as  follows:  George  W.  Hord.  the  husband  and  father  of  appellants,  and 
Alfred  Col**  owned  adjoining  farms.  Some  time  prior  to  1899  Hord  right- 
tully  claimed  that  the  division  fence  between  him  and  Cole  was  not  upon 
the  true  property  line,  and  that  as  it  was  situated  it  enclosed  on  Cole's  side 
the  property  in  dispute,  two  and  one- tenth  acres,  belonging  to  him.  It  was 
then  agreed  between  the  parties  that  the  fence  should  remain  as  then  sit- 
tiated,  and  Cole,  in  consideration  thereof,  was  too  keep  it  in  repair.  After- 
wards Cole  died,  and  his  heirs  at  law  sold  the  farm,  including  the  land  in 
-dispute,  to  John  Sartain  for  $700.  Sartain  subsequently  conveyed  it  to  bis 
wife  on  the  consideration  of  love  and  aflfeotion.  In  189S  the  Sartains  built 
•a  dwelling  house  upon  the  land,  and  have  since  teslded  there  continuously. 
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Id  1908  the  appellants,  reasserting  the  claim  of  George  W.  Hord,  entered 
Into  an  agreement  with  appellees  to  arbitrate  their  respective  rights  to  the^ 
property.  The  arbitrators  arrived  at  the  conclusion  that  the  gartaina 
should  keep  the  land,  and,  in  consideration  therefor,  pay  to  appellants  the, 
gum  of  $36.  In  pursuance  of  this  judgment  of  the  arbitrators  a  deed  was. 
prepared  conveying  the  property  to  the  Sartains  upon  the  consideration, 
named,  and  tendered  to  them,  whereupon  they  refused  to  accept  it,  or  ta 
pay  the  consideration  of  $35,  stating  they  were  willing  to  pay  as  much  aa 
$10,  but  no  more. 

Assuming  this  statement  to  be  true,  did  the  trial  court  err  in  awarding^ 
the  peremptory  instruction  complained  of?  Section  4b2  of  the  Civil  Code  of 
Practice,  so  far  as  it  is  applicable  to  the  case  in  hand,  defines  a  forcible^ 
entry  as  "an  entry  without  consent  of  the  persons  having  the  actual  pos*. 
session."  Section  469  is  ns  follows:  **Xo  inquisition  of  forcible  entry  or» 
forcible  detainer  shall  be  taken  at  any  time  after  two  years  from  the  forcible^ 
entry  or  detainer  complained  of." 

If   the  forcible  entry  here  involved   occurred   in   18tt3,  when   Sartain  and. 
wife  built  their   house  on   the  disputed   land  and  moved   into   it,  then  the. 
right  to  the  writ  was  barred  by  the  lapse  of  time.    Apiiellants  recognizing- 
the  force  of  this  position,  insist  that  the  agreement  by  appellees  to  arbitrate, 
their  title  to  the  property  was  a  surrender  of  possession,  and  that  afttr- 
waids    their  refusal  to  abide  by  the  arbitration  was,    of  itself,  a  forcible^ 
entry  upon  the  possession  of  appellants,  and  as  this  took   place  in  1908,  the 
right  to  the  writ  arose  at  that  time.    This  contention  does  violence  to  tha 
definition   of  forcible  entry  above  cited  from   the  Code.    The  agreement  ta 
arbitrate  the  title  to  the  property  in  nowise   changed  the  actual  p<:sses6ion. 
of  the  appellees.     The  undisputed  evidence  shows  that  since  \SS>^  ihey  had 
continuously  resided  upon  the  property  involved  here.    Their  agn'enient  ta. 
arbitrate  was  not  a  surrender  of  their  actual  possession,  no  change  what- 
ever taking  place.    The  possession  remained  afterwards  just  as  before  the^ 
agreement  was  made;   and   this  being  true,    the  appellants  did   not  have- 
actual  possession  of  the  property,  and  there  was  no  forcible  entry  by  appeK 
Ices. 

Judgment  affirmed. 


LEXINGTON  HYDRAULIC  AND   MANUFACTURING  CO,  y. 

OOTS,  &c. 

(Filed  April  27,  1906—Kot  to  be  reported.) 

Breckinridge  &  Shelby  for  appellant. 

Morton,  Webb  &  Wilson  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  response  to  petition  for  re-i. 
hearing : 

The  map  referred  to  in  the  evidence  showing  the  location  of  the  malnsk 
and  hydrants  should  have  been  admitted;  also  the  excluded  portions  of  tbe^ 
depositloDB  of  Johnson  and  Davidson  and  the  excluded  portion  of  the  test^^ 
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tnoDj  of  Gunn,  relating  to  the  map  and  the  acceptance  by  the  city  authoii- 
ties  of  thH  system  of  mains  as  shown  on  the  map. 

The  petition  for  rehearing  is  OTerruled  and  the  opinion  is  modified  as 
<aboTe  indicated. 


THE  BURT  &  BRABB  LUMBER  CO.  v.  S.  J.  &  H.  C.  CRAWFORD. 

(Filed  April  27,  1906— Not  to  be  reported.) 

1.  Claim  and  delivery— Counterclaim  by  defendant— Trial— Verdict— Delay 
In  making  objections— In  an  action  for  damages  in  determining  logs  that 
floated  out  and  lodged  on  plaintiff's  land,  to  which  defendants  pleaded  a 
-counterclaim  for  damages  done  by  plaintiff  to  his  land  in  permitting  his 
logs  to  get  loose,  float  on  and  Injure  his  land,  it  is  too  late  after  the  trial 
^nd  -verdict  for  the  plaintiff  to  raise  the  question  of  the  impropriety  and 
irregularity  of  permitting  defendants  to  file  their  counterclaim  and  have  it 
litigated  on  the  trial  of  plaintiff's  action  for  claim  and  delivery  of  personal 
property. 

2.  liemark  of  court— Exceptions— It  was  not  Improper  for  the  court  to  say 
-on  the  trial,  after  six  or  seven  witnesses  had  been  heard,  "that  is  enough 
evidence  on  that  point,"  where  it  is  not  shown  that  the  remark  was  heard 
by  the  jury. 

3.  Evidence— Exceptions-Avowal— We  can  not  consider  an  alleged  error 
of  the  court  in  refusing  to  permit  a  witness  to  state  a  contract  he  had  made 
with  one  of  the  appellees,  where  there  is  no  avowal  of  what  the  witness  would 
tiave  stated  in  answer  to  the  question. 

4.  Province  of  jury— It  is  the  province  of  the  jury  to  determine  the  amount 
of  damages  from  the  evidence,  and  the  court  should  not  interfere  unless  the 
verdict  should  be  flagrantly  against  it. 

Theo.  B.  Blakey  for  appellant. 

Hazelrigg  &  Hazelrigg,  Gourley  &  Redwine  and  Chester  A.  Gourley  for 
appellees. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  in  floating  logs  down  the  Kentucky  river  suffered  four  or 
five  hundred  of  them  to  drift  upon  the  lands  of  appellee,  S.  J.  Crawford. 
He  objected  to  appellant  removing  the  logs  without  first  settling  the  dam- 
age done  to  his  lands.  Appellant  then  instituted  this  action  under  section 
180  of  the  Civil  Code  and  executed  the  required  bond,  and  in  this  way  ob- 
tained its  logs.  Appellant  also  asked  a  judgment  for  flOO  damages  for  the 
wrongful  detention  of  the  logs.  Appellees  answered,  admitting  the  right  of 
^appellant  to  the  logs,  but  denied  the  damages,  and  made  their  answer  a 
counterclaim  against  appellant,  claiming  damages  in  the  sum  of  $500  by 
reason  of  appellant  suffering  and  permitting  the  logs  to  drift  and  remain 
upon  his  land  until  the  water  receded  in  the  river,  and  by  It  directing  and 
permitting  its  employes  to  enter  upon  his  valuable  bottom  and  farming 
lands  with  ox  teams  and  haul  over  and  through  the  bottom  the  logs  and 
coll  them  into  the  river,  thereby  causing  his  lands  to  be  tramped,  washed 
«nd  otherwise  injured,  and  also  causing  the  banks  of  the  river  to  break  by 
reason  of  rolling  the  logs  over  it.    The  appellant  filed  a  reply,  controverting 
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the  avermeots  of  the  counterolaim.  A  trial  was  had  and  the  jury  returned 
a  verdict  In  favor  of  appellee,  S.  J.  Crawford,  for  1200. 

The  appellant  asked  a  reversal,  first,  for  the  reason  of  an  alleged  improper 
remark  made  by  the  court  during  the  progress  of  the  trial;  second,  of  mis- 
conduct of  the  attorney  representing  the  appellee  in  his  argument  to  the 
jury;  third,  because  the  damages  were  excessive;  fourth,  the  verdict  of  the 
Jury  is  not  sustained  by  sufficient  evidence:  fifth,  because  the  court  refused 
to  i)ermit  competent  evidence  offered  by  appellant  to  be  introduced.  The 
appellant's  counsel  in  his  brief  suggests  for  the  first  time  that  it  was  im- 
proper and  irregular  to  permit  appellee  to  file  the  counterclaim  and  have  It 
litigated  on  the  trial  of  an  action  for  the  claim  and  delivery  of  personal 
property.  Even  if  appellant  is  right  in  this,  which  we  do  not  decide,  it  is 
now  too  late  to  consider  such  question  as  it  made  no  objection  of  any  char- 
acter to  the  trial  of  this?  iesue  in  the  lower  court.  The  court  certainly  had 
Jurisdiction  of  the  parties  and  of  the  Fubject  matter,  and  if  the  parties, 
without  objection,  entered  into  the  trial  of  it,  they  can  not  now  complain. 

On  the  question  of  excessive  damages  and  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence,  it  is  sufficient  to  say  the  4^e  or  six  witnesses 
for  the  appellant  testified  that  appellee's  land  was  damaged  by  the  removal 
of  the  logs  but  very  little,  if  any:  while  six  or  seven  witnesses  for  the  ap- 
pellee stated  that  it  was  materially  damaged,  and  they  fixed  the  amount 
ranging  from  1200  to  1600.  It  was  the  province  of  the  jury  to  determine  the 
amount  of  damage  from  the  eridence,  and  the  court  should  not  interfere 
unless  the  verdict  should  be  lla^rantly  against  it. 

The  appellant  complains  that  the  court  refused  to  permit  its  witness, 
Eubanks,  to  state  a  contract  that  he  had  made  with  appellee,  H.  C.  Craw- 
ford, a  son  of  his  co-appellee.  We  can  not  consider  this  error,  if  an  error, 
for  the  reasons  that  the  appellant  did  not  make  an  avowal  of  what  the 
witness  would  have  stated  in  answer  to  the  question.  In  addition  to  this, 
it  appears  from  the  record  that  the  witness  had  previously  stated  all  of  this 
alleged  contract,  and  it  nowhere  appears  that  the  court  withdrew  this  testi- 
mony from  the  consldiration  of  the  jury. 

The  alleged  misconduct  of  the  court,  as  appears  from  the  record,  is  as  fol- 
lows: After  the  appellees  had  introduced  six  or  seven  witnesses  upon  the 
point  of  the  extent  and  character  of  the  damage  to  the  land,  they  then 
offered  to  call  another  witness  on  the  same  point  when  the  court  remarked, 
*'that  is  enough  evidence  on  that  point."  It  was  the  duty  of  the  court  to 
control  the  introduction  of  evidence  within  reasonable  discretion  and 
bounds,  and  the  court  did  right  in  stopping  the  introduction  of  further 
evidence  on  that  point.  But  if  the  court  used  this  expression  in  the  preis- 
enoe  or  hearing  of  the  jury,  it  might  possibly  have  created  a  wrong  im- 
pression upon  the  minds  of  the  jurors,  but  there  is  nothing  in  the  record 
showing  that  it  was  made  in  the  presence  or  hearing  of  the  jury.  As  to  the 
misconduct  of  counsel  for  appellee  in  his  argument,  all  the  information  this 
court  has  upon  that  subject  is  learned  from  the  brief  of  counsel.  The 
record  is  silent  upon  the  question,  and,  therefore,  there  is  nothing  for  this 
court  to  consider  with  reference  thereto. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 
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WHITTINGHAM  v.  FIDELITY  TRUST  CO.,  TRUSTEE,  &c. 

(Filed  April  27,  1906— Not  to  be  reported.) 

Wills— Trust  funds— Construction— Duty  of  trustee— A  fund  of  15,300  was 
willed  to  the  appellee  to  be  held  in  trust  to  pay  the  income  to  M.  W.  during 
her  life,  the  object  being  not  only  to  make  provlfifon  for  her,  but  to  enable 
her  to  assist  in  the  support  of  her  father  and  mother.  The  trustee  invested 
$5,000  of  it  in  ft  house  in  Louisville,  which  was  occupied  by  M.  W.  and  her 
parents  until  she  became  of  age,  when  in  an  action  by  her  against  the  trus- 
tee for  an  accounting  she  recovered  and  was  paid  $650.  The  house  was  then 
sold  by  the  trustee  for  la.OOO,  and  M.  W.  claim*  d  the  t':0O  excess.  Held— 
That  it  was  the  duty  of  the  trustee  to  keep  the  houFe  in  repair;  that  the  ex- 
cess in  the  value  of  the  house  was  due  to  a  rise  in  property  in  that  neigh-^ 
borhood,  and  that  appellant  was  not  entitled  to  It. 

C.  B.  Seymour  and  E.  E.  McKay  for  appellant. 

L.  N.  Dembltz  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  coyrt  by  Chief  Justice  Hobson. 

The  will  of  Sarah  Schofleld  contained,  among  othei  things,  the  following 
provisions:  "I  give  and  bequeath  to  the  Fidelity  Trust  and  Safety  Vault 
Co.,  of  Louisville,  Ky.,  nine  twentieths  of  my  aforesaid  bonds,  to  be  held 
upon  the  following  trusts :  First,  to  pay  over  the  income  from  said  bonds  to- 
my  great-niece,  Miss  Martha  Whittingham,  daughter  of  my  nephew,  Wil- 
liam O.  Whittingham,  during  her  life  to  her  sole  and  separate  use.  free  from* 
the  marital  rights  of  any  husband  she  might  hereafter  have.  The  object 
of  this  bequest  is  not  only  to  make  a  provision  for  the  said  Martha,  but  to 
enable  her  to  assist  in  the  support  of  her  father  and  mother,  William  O. 
and  Maggie  Whittingham,  as  long  as  they  shall  live,  and  this  duty  I  strictly 
enjoin  upon  her." 

The  trust  fund  referred  to  amounted  to  something  over  15.300.  The  trus- 
tee invested  15,000  of  it  in  a  house  and  lot  in  Louisville,  on  Fifth  street  near 
Walnut,  which  was  occupied  by  WMlliam  O.  Whittingham  and  wife  and  the 
daughter,  Martha.  When  she  became  of  age  she  filed  suit  against  the  trus- 
tee for  and  account  of  the  trust  fund,  and  it  was  held  by  this  court  that  the 
Investment  by  the  trustee  in  the  house  and  lot  was  proper,  but  that  it  was. 
Incumbent  upon  the  trustee  to  keep  the  taxes  paid,  keep  the  bouse  in  repair 
and  preserve  the  corpus  of  the  estate.  The  proof  showed  that  the  bouse  was 
worth  between  |4,000  and  $5,000.  (Whittingham  v.  Schofleld 's  Trustee,  SS 
Ky.  Law  Rep.,  2444. )  On  the  return  of  the  oase  to  the  circuit  court  it  was 
prepared  pursuant  to  the  mandate,  and  a  judgment  was  rendered  in  favor  of 
Miss  Whittingham  against  the  trustee  for  $650,  which  was  paid.  The  trus- 
tee also  had  the  house  put  in  repair  at  a  cost  of  something  over  |700,  and 
rented  it  for  135  a  month.  The  repairs  wei*e  paid  out  of  the  rents.  It  then 
sold  the  house  for  $6,000  and  Miss  Whittingham  in  this  action  claims  that 
as  over  $700  of  the  rents  had  gone  into  the  repairs  on  the  house,  and  it  liad 
been  sold  for  more  than  tnough  to  pay  back  this  to  her  and  still  leave  the 
corpus  of  the  trust  unimpaired,  this  much  of  the  proceeds  of  the  bouse 
should  be  paid  to  her.  The  company  answered,  denying  the  allegations  of 
her  petiiijn;  proof  wa-^  taken,  and  on  final  hearing  her  petition  was  dis- 
missed and  she  appeals. 
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By  the  judgment  of  the  court  the  fund  claimed  by  appellant  goes  into  the 
corpus  of  the  trust  fund,  and  she  will  get  the  interest  on  it  as  life  tenant; 
but  she  claims  that  the  principal  should  be  adjudged  to  her  to  the  extent 
that  the  rents  were  applied  to  make  the  improvements.  The  proof  taken  in 
the  action  shows  that  the  house  brought  16,000  from  the  enhancement  ]i> 
"value  of  property  in  that  neighborhood,  that  is,  it  shows  that  the  business 
part  of  the  city  is  extending  out  and  the  house  was  sold  for  business  pur- 
poses and  not  for  a  residence.  So  the  fact  is  that  the  tl.OOOof  surplus  i& 
due  really  to  the  rise  in  value  of  the  property  in  which  the  trust  was  in- 
vested. It  was  in  no  better  repair  when  sold  by  the  trustee  than  when  the 
trustee  bought  it.  It  was  the  duty  of  the  trustee  to  keep  it  in  repair  all  the 
time  out  of  the  rents,  and  no  greater  sum  was  Pi)ent  in  making  the  repairs 
when  made  by  the  trustee  than  would  have  been  *spent  if  the  repairs  had 
been  made  along  as  they  were  needed.  The  trustee  allowed  the  beneticiarieb 
the  use  of  the  property,  and  as  they  were  not  able  to  make  the  repairs,  and 
the  trustee  apparently  bad  no  funds  on  hand,  the  repairs  were  not  made 
until  this  court  held  the  trustee  delinquent  in  the  matter.  Appellant  has 
received  the  1650,  and  the  surplus  now  in  controversy  having  arisen  from  the 
rise  in  the  price  of  property,  she  is  not  entitled  to  it. 

Judgment  affirmed. 


PIERCE '.S  ADM'R  v.  ILLINOIS  CENTRAL  R.  R.  CO.,  &c. 
(Filed  April  28,  1906~Not  to  be  reported.) 

1.  Railroads— Causing  death— Negligence  of  employes— Joint  liability- 
Removal  of  action — By  section  6,  Kentucky  Statutes,  a  corporation  and  its  ■ 
agents  and  servants  causing  the  death  of  a  person  are  jointly  liable  there- 
for.    Where  a  petition  is  filed  in  a  State  court  against  a  nonresident  cor- - 
poration  and    two  of  its  agents  who  are  residents  of  this  State,  alleging, 
facts  showing  their  joint  liability  for  negligently  causing  the  death  of  plain- 
tiff's intestate,  such  cause  of  action   is  not  removable  to  the  Federal  court' 
on  the  petition  of  the  nonresident  corporation,  alleging  that  the  other  two  . 
defendants  were  united  as  co-defendants  **Eolely  for  the  purpose  of  prevent- 
ing  the  petitioner  from  exercising  the  right  guaranteed  to  it  by  the  Consti- 
tution and  laws  of  the  United  States,  of  removing   this  suit  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Kentucky." 

2.  Federal  court— Improper  removal— Jurisdiction— Trial— Bar— Where  an 
action  is  properly  brought  in  a  State  court  the  Federal  court  does  not 
thereby  acquire  jurisdiction  of  the  action,  and  although  the  plaintiff  in  the 
case  should  appear  in  the  Federal  court  and  try  the  case,  any  judgment  ren- 
dered therein  is  void.  The  Federal  court  having  no  jurisdiction  it  can  not  be- 
acquired  or  conferred  by  consent,  and  Its  orders  and  judgments  are  no  bar 
to  a  trial  of  the  action  In  the  State  coiirt. 

Hendrick  &  Miller  for  appellant. 

Wheeler,  Hughes  &  Berry,  J.  M.  Dickison  and  Trabue,  Doolan  &  Cox  for 
appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 
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Appellant  instituted  this  suit  on  March  80,  1899,  in  the  MoCracken  Cir- 
cuit Court  agninst  the  Illinois  Central  R.  R.  Co.,  W.  C.  Waggoner  and  W. 
Lyle  to  recover  for  the  death  of  his  intestate,  which  he  alleged  vras  caused 
by  the  concurrent  negligence  of  the  three  defendants.  iSunimons  having 
been  issued  upon  the  petition  and  served  upon  all  of  the  defendants  the  rail- 
road company  appeared  on  April  24,  1899,  and  filed  its  petition  for  the  re- 
moval of  the  case  to  the  Circuit  Court  of  the  United  States,  alleging  that  the 
-other  two  defendants  were  united  as  co-defendants  "for  the  purpose,  and 
solely  for  the  purpose,  of  preventing  your  petitioner  from  esercising  the  right 
guaranteed  to  it  by  the  Constitution  and  laws  of  the  United  States,  of  re- 
moving this  suit  to  the  Circuit  Court  of  the  United  States  for  the  district 
of  Kentucky."  There  was  no  allegation  of  fraud  or  misjoinder  and  no  other 
statement  al)out  the  joinder  of  the  other  two  defendants  except  that  there 
had  been  a  previous  suit  filed  against  tlie  railroad  company  which  had  been 
dismissed  without  prejudice  afrer  it  was  removed  to  the  United  States  Cir- 
cuit Court.  The  court  made  the  following  order:  "This  day  came  the  de- 
fendant, Illinois  Central  R.  R.  Co.,  by  Quigley  &  Quigley,  attorneys,  and 
filed  in  this  action  its  petition  and  bond  for  renjoval  of  this  cause  to  ibn 
Circuit  Court  of  the  United  States  for  the  District  of  Kentucky,  and  the 
said  bond  and  surety  thereon  are  approved  and  accepted  by  the  court,  and 
entered  motion  and  moved  the  court  to  transfer  this  action  to  ihe  said  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Kentucky." 

On  the  next  day  the  following  order  was  entered:  "This  day  came  plain- 
tiff and  offered  to  file  answer  to  the  petition  of  defendant  for  the  removal  of 
this  action  to  the  United  States  Circuit  Court  for  the  District  of  Kentucky, 
to  which  the  defendant  objected  and  the  court  being  advisedi  overruled  said 
objection  and  ordered  said  answer  to  be  filed,  to  which  the  defendant  ex- 
cepted." 

The  answer  which  was  thus  filed  merely  alleged  that  Waggoner  and  Lyle 
were  residents  of  Kentucky,  which  was  immaterial  as  this  was  by  necessary 
implication  conceded  in  the  petition.  No  further  steps  were  taken  in  the 
action  and  no  order  was  made  by  the  oourt  until  March  2.  1901,  when  this 
order  was  made:  "This  day  the  motion  to  redocket  this  action  as  to  all  the 
defendants  came  on  to  be  heard,  and  the  defendant,  the  Illinois  Central  B. 
R.  Co.,  appeared  by  attorney  and  entered  its  objection,  and  the  court,  after 
hearing  the  argument  of  counsel  for  and  against  said  motion,  ordered  and 
adjudged  that  said  cause  l)e  redocketed  as  to  all  the  defendants." 

The  defendants  then  filed  answer,  the  railroad  company  pleading,  among 
other  things,  that  after  the  order  of  April  24,  1899,  had  been  entered  it  took 
a  copy  of  the  record  and  filed  the  same  in  the  United  Suites  Circuit  Court 
for  the  District  of  Kentucky,  and  the  plaintiff  appeared  in  that  court  and 
entered  a  motion  to  remand  the  case  to  the  State  court,  which  motion  was 
overruled;  that  thereupon  issue  was  jointni,  and  on  April  3,  1900,  a  jury 
was  impanelled  who  found  for  it,  and  thereupon  the  court  entered  a  judg- 
ment dismissing  the  plainti£f*s  petition,  from  which  do  appeal  had  been 
taken,  and  which  was  in  full  force  and  effect.  The  plaintiff  filed  a  reply, 
alleging  that  the  Circuit  Court  of  the  United  States  bad  no  jurisdiction  of 
the  action;  that  the  case  was  not  removed  to  that  court,  and  that  it  was  not 
removable  under  the  statute.  The  court  sustained  a  demurrer  to  the  reply 
and  the  plaintiff  failing  to  plead  further,  dismissed  the  action. 


PIEBCE'S  ADM'B  v.  ILLINOIS  OENTBAL  B.  B.  00.,  ftO.   803 

The  rnllDg  of  the  circuit  court  was  evidently  based  upon  the  idea  that  as 
the  plaintiff  had  appeared  in  the  United  States  Circuit  Court  and  moved  to 
remand  the  case,  and  after  that  motion  was  overruled,  had  it  set  down  for 
trial  and  tried,  he  was  bound  by  the  judgment  of  that  court  and  could  not 
proceed  further  in  the  State  court  or  raise  the  question  nf  the  jurisdiction 
of  the  United  States  Circuit  Court.  In  Mexican  National  R.  R.  Co.  v. 
Davidson,  157  U.  S.,  201,  the  case  was  reiuoved  from  the  State  court  to 
the  Circuit  Court  of  the  United  States  and  the  plaintiff  recovered  judg- 
ment  In  that  court,  but  on  appeal  it  was  held  that  as  the  action  was  not 
removable  upon  the  face  of  the  petition,  and  the  petition  for  removal  to 
the  Circuit  Court  of  the  United  States  was  without  jurisdiction,  and  that 
jurisdiction  could  "not  be  conferred  by  consent.  The  rule  established  by  the 
Supreme  Court  was  followed  by  this  court  in  Illinois  Central  R.  R.  Co.  v. 
Jones"  Adm'r.  2^3  Ky.  Law  Rep.,  31.  Under  the  principles  declared  by  the 
Supreme  Court  In  the  cape  under  the  allegations  of  the  petition  and  the 
petition  for  removal  was  not  removable  to  the  United  States  Circuit  Court, 
its  orders  were  void.  But  it  is  insisted  that  the  State  court,  in  April,'  1399, 
removed  the  case  to  the  Circuit  Court  of  the  United  States,  and  thus  lost 
jurisdiction  over  it;  that  the  order  of  removal  was  a  final  order,  and  no  ap- 
peal having  been  prosecuted  from  it,  the  plaintiff  is  bound  by  it.  The  only 
orders  made  by  the  State  court  in  the  matter  are  those  above  quoted.  The 
first  order  sinjply  shows  a  motion  to  remove  the  case  to  the  Federal  court, 
^vithout  any  action  by  the  court  on  the  motion.  So  much  of  the  order  as 
Jipproves  the  surety  and  accepts  the  bond  was  Intended  merely  as  introduc- 
tory to  the  motion,  and  to  leave  as  the  only  matter  to  be  thereafter  decided 
the  question  whether  the  petition  showed  facts  sufficient  for  the  removal  of 
the  action.  This  question  was  not  decided  by  the  court,  nor  was  the  mo- 
tion submitted;  on  the  contrary,  on  the  next  day  the  plaintiff  filed  a  plead- 
ing on  the  motion.  The  order  filing  this  pleading  shows  that  the  court  still 
regarded  the  case  as  before  him,  and  it  is  not  claimed  that  any  other  order 
"Was  made  by  the  court  in  the  premises.  It  is  evident  from  the  record  that 
the  railroad  company,  assuming  that  the  case  was  ipso  facto  removed  to  the 
Federal  court  by  the  filing  of  its  petition  and  bond,  and  that  no  order  by 
"the  State  court  on  the  subject  was  necessary,  proceeded  to  file  the  record  in 
that  court;  and  that  the  plaintiff  also  concluded  that  the  Federal  court  was 
the  forum  which  must  pass  on  the  propriety  of  the  removal.  This  is  true 
If  on  the  face  of  the  papers  the  case  was  removable.  But  if  it  was  not  prima 
facie  removable,  then  the  United  States  Circuit  Court  being  without  juris- 
diction, as  consent  can  not  confer  jurisdiction,  its  orders  are  no  bar  to  the 
prosecution  of  the  case  in  the  State  court.  If  the  case  was  not  prima  facie 
removable  it  is  equally  evident  that  the  State  court  had  made  no  order  from 
which  the  plaintiff  could  have  appealed  to  this  court,  and  that  the  case  con- 
tinued in  that  court. 

It  remains  to  determine  whether,  under  the  facts  shown,  the  case  on  the 
face  of  the  papers  was  removable.  By  section  6,  Kentucky  Statutes,  the 
oorporatlon  and  its  agents  or  servants  causing  the  death  of  the  intestate  are 
jointly  liable  therefor.  A  cause  of  action  was  stoted  not  only  against  the 
railroad  company,  but  against  Waggoner  and  Lyle  under  the  statute,  and 
they  being  residents  of  the  State,  the  case  was  not  removable  by  the  rail* 
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road  company.  (Chesapeake  &  Ohio  R.  B.  Co.  t.  Dixon's  Aj^*t,  104  Kj.^ 
608.  179  U.  S.,  131;  Powers  v.  Railroad  Co.,  169  U.  S..  92;  Winston's  AdmV 
V.  Railroad  Co.,  Ill  Ky.,  964;  Railroad  Co.  ▼.  Coolt's  Adm'r,  113  Ky.,  151.> 
As  the  petition  stated  a  cause  of  action  against  Waggoner  and  Lyle.  the 
allegation  in  the  petition  for  remoyal  that  they  were  united  as  defendants 
solely  for  the  purpose  of  preventing  the  removal  of  the  case  was  immaterial. 
(See  cases  above  cited;  also  Rutherford  v.  Illinois  Central  R.  R.  Co.,  27 
Ky.  Law  Rep.,  897.) 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent: 
herewith. 


JONES,  &o.  V.  AMERICAN  ASSOCIATION,  INCORPORATED. 

(Filed  April  27,  1905.) 

Land—Conveyance— Reservation  of  coal— Construction  of  deed— A  deed 
was  made  by  Robert  George  and  wife  in  1836  to  Jas.  D.  George  for  six  tracts 
of  land,  containing  640  acres,  in  which  the  habendum  clause  contained  the* 
following  reservation:  "To  have  and  to  hold  the  said  tract  or  parcel  of  land 
with  its  appurtenances  unto  the  said  Jas.  D.  George  and  his  heirs  forever, 
with  the  exception  of  all  the  coal  banks,  and  the  said  Robt.  George  and  wife 
holding  the  right  to  them,  and  the  privilege  of  a  way  to  the  different  banks 
of  coal  with  a  wagon  and  team."  Held— In  view  of  the  entire  language 
and  the  circumstances  under  which  it  was  made,  when  the  grantor  reserved 
all  the  coal  banks  he  referred  to  the  veins  of  coal  under  the  ground,  and 
not  merely  to  such  as  had  been  opened,  as  there  had  been  little  or  no  devel- 
opment of  coal  land  at  that  time,  and  the  purpose  of  the  grantor  was  to  re- 
serve the  coal  under  the  land. 

S.  B.  Disbman  and  J.  R.  Sampson  for  appellants. 

William  Low  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  January  19,  1836,  Robert  George,  by  deed,  conveyed  to  James  D.  George- 
six  tracts  of  land,  containing  640  acres,  lying  in  Harlan  county.  The  deed^ 
however,  in  the  habendum  clause  contains  the  following  reservation :  **To 
have  and  to  hold  the  said  tract  or  parcels  of  land  with  its  appurtenanoes- 
unto  the  said  James  D.  George  and  his  heirs  forever,  with  the  exceptions  of 
all  the  coal  banks,  and  the  said  Robert  George  and  wife  hold  the  right  to 
them  and  a  privilege  of  a  way  to  the  different  banks  of  coal  with  a  wagon 
and  team,  and  with  the  above  exceptions  the  said  Robert  George  and  his 
wife,  Judith,  for  them  and  their  heirs,  doth  covenant  and  agree  to,  with  the 
said  James  D.  George  and  his  heirs  that  he  will  warrant  and  defend  the- 
said  tract  or  parcels  of  land  with  its  appurtenances  unto  the  said  James  D. 
George  and  his  heirs  forever  against  the  claim  or  claims  of  him,  the  said 
Robert  George,  and  Judith,  his  wife,  as  well  as  against  the  claim  or  claiina 
of  all  and  every  other  person  or  persons  whatsoever  will  warrant  and  de- 
fend. ' ' 

On  October  16.  1839,  Robert  George  made  a  deed  to  John  P.  Bruce,  ib» 
material  part  of  which  is  as  follows : 
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This  indenture,  made  this  16th  day  of  October,  1880,  bet\>9een  Robert 
tSeorge,  of  Knox  county,  Ky.,  of  the  one  part,  and  John  P.  Bruce,  of  the 
county  and  State  aforesaid,  of  the  other  part, 

*'Witne86eth:  That  the  said  Robert  Qeorge,  for  and  in  consideration  of 
^,000  paid,  the  receipt  whereof  is  hereby  acknowledged,  hath  granted,  bar- 
•gained  and  sold,  and  by  these  presents  doth  grant,  bargain  and  sell,  unto  the 
«aid  John  P.  Bruce  a  certain  tract  or  parcel  of  land  lying  in  the  county  and 
4Rtate  aforesaid.  *  *  *  (Here  follows  description  of  the  tract  and  three 
other  tracts,  containing  in  all  788  acres,  and  being  different  tracts  from  the 
^Ix  tracts  embraced  in  the  deed  from  Robert  George  to  James  D.  Qeorge. ) 

**To  have  and  hold  the  aforesaid  tracts  or  parcels  of  land  to  the  said  John 
P.  Bruce,  his  heirs  and  assigns  foreyer,  and  the  said  Robert  George  shall 
-and  will  forever  warrant  and  defend  the  aforesaid  tracts  or  parcels  of  land 
from  himself,  his  heirs  and  assigns,  and  from  the  claim  or  claims  of  every 
•other  person  or  persons  whatsoever  to  the  said  John  P.  Bruce,  his  heirs  and 
•assigns  forever,  to  his  and  their  only  proper  use  and  behoof,  together  with 
the  coal  banks  reserved  by  said  George  to  himself  in  a  deed  made  to  J.  D. 
-George." 

On  February  17,  1840,  James  D.  George  conveyed  to  Robert  George  the  six 
tracts  of  land  which  the  former  had  conveyed  to  him  in  1886,  and  two  other 
tracts.  This  deed  concludes  with  these  words:  "To  have  and  to  hold  the 
•aforesaid  tracts  or  parcels  of  land  to  the  said  Robert  George  and  his  heirs 
forever,  with  the  exception  of  all  the  above  coal  banks  on  the  first  six  tracts 
aforementioned,  which  were  reserved  by  the  said  Robert  George  when  he 
deeded  said  tracts  of  land  to  said  James  D.  George  for  himself,  his  heirs 
«nd  assigns,  the  aforesaid  tract  of  land  and  appurtenances  unto  the  said 
Robert  George,  his  heirs  and  assigns,  against  the  claim  or  claims  of  all  and 
«very  person  or  persons  whatever,  doth  and  will  forever  warrant  and  defend 
by  these  presents." 

Robert  George  afterwards  conveyed  this  land  to  those  under  whom  appel- 
lees claim,  and  Bruce  conveyed  what  he  purchased  to  those  under  whom 
appellants  claim.  Appellants  claim  that  they  own  the  veins  of  coal  under 
the  six  tracts  of  land  conveyed  by  Robert  George  to  James  D.  George,  on 
the  ground  that  the  coal  wair  reserved  by  the  grantor  in  that  deed,  and  was 
afterwards  conveyed  by  Robert  George  to  Bruce  by  the  deed  made  on  Octo- 
ber 18,  1880.  Appellees  insist  that  ihe  deed  made  by  George  to  Bruce  only 
passes  title  to  the  four  tracts  of  land  named  therein,  and  does  not  pass  any 
title  to  the  coal  in  the  six  tracts  conveyed  by  the  deed  of  1886  from  Robert 
George  to  James  D.  George,  although  the  coal  was  reserved  in  that  deed  by 
Robert  George. 

The  rule  is  that  a  deed  is  construed  as  any  other  instrument  to  effectuate 
the  intention  of  the  makbr,  and  reservations  or  exceptions  are  enforced  al- 
though contained  in  the  habendum  clause  of  the  deed  as  fully  as  if  set  out 
In  the  granting  clause  when,  on  the  whole  instrument,  the  intention  of  the 
parties  is  sufficiently  expressed  to  be  enforced.  Although  the  reservation  in 
the  deed  from  Robert  George  to  James  D.  George  is  inserted  in  the  haben- 
•dum  clause,  it  is  so  fully  and  clearly  expressed  as  to  leave  no  doubt  of  the 
Intention  of  the  parties  that  the  grantor  reserved  all  the  coal  banks  on  the 
iands  and  held  the  right  to  them  and  the  privilege  of  a  way  to  the  different 
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coal  banks  with  a  wagoD  and  team.  It  ie  inBlsted  for  appellees  that  the* 
words  coal  banks  must  refer  to  a  mine  that  has  been  opened,  but  it  is  agreed 
in  the  record,  as  a  fact  which  we  know  to  be  true,  that  when  the  deeds  were 
made  the  county  was  sparsely  settled,  there  were  no  railroads  and  no  mer- 
cantile development  uf  coal  mines.  In  view  of  the  entire  language  of  the 
deed  and  the  circumstances  under  which  it  was  made,  when  the  grantor 
reserved  all  the  coal  banks  he  referred  to  the  veins  of  coal  in  the  ground 
and  not  merely  to  such  as  had  been  opened.  There  had  been  little  or  no 
development  of  coal  lands  at  that  time,  and  the  purpose  of  the  grantor  was 
to  reserve  the  coal  under  the  land. 

It  is  earnestly  insisted  that  in  the  deed  from  Robert  George  to  Bruce 
there  is  a  conveyance  of  only  the  four  tracts  of  land,  and  that  all  that  is  said 
about  the  coal  in  that  deed  occurs  in  the  habendum  clause.  The  rule  Is- 
relied  on  that  the  habendum  clause  will  never  extend  the  granting  clauae  se- 
as to  make  the  deed  cover  property  not  included  in  the  granting  clause. 
But  the  rule  referred  to  is  not  recognized  by  the  more  modern  authorities 
and  is  not  enforced  in  this  State.  The  modern  rule  is  to  read  a  deed  as  any 
other  instrument.  Beading  this  deed  in  that  vmy,  we  think  it  means  that^ 
the  grantor  conveyed  the  four  tracts  named  with  general  warranty,  together 
with  the  coal  banks  reserved  by  the  grantor  in  the  deed  made  to  James  D. 
George.  While  the  coal  banks  are  not  described,  they  are  identified  as  those 
reserved  in  that  deed,  and  the  rule  is  that  is  certain  which  may  be  made 
certain.  The  deed  had  been  made  only  four  years  before ;  it  was  recorded, 
nd  an  examination  of  the  deed  would  show  accurately  what  coal  banks 
were  included. 

Counsel  for  appell^s  also  make  the  question  that  the  deed  to  Bruce  was 
not  proper! J  recorded,  and  insists  that  appellees  are  bona  fide  purchasers, 
without  notice.    The  record  is  not  so  prepared  as  to  present  this  question. 
There  is  neither  pleading  nor  proof  on  the  subject. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent, 
herewith. 
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1.  County  judge— Guardian's  bond— Insufficient  surety— Where  a  county 
judge  accepts  as  surety  upon  a  guardian's  bond  of  an  infant  a  person  he 
knows  to  be  insufficient  as  surety  under  the  statute,  he  is  liable  on  his 
official  bond  for  whatever  damage  accrued  to  the  infant  by  reason  of  this 
insufficiency. 

2.  Liability  of  judge— Mode  of  ascertainment— To  ascertain  such  deficiency 
the  guardian  should  be  charged  with  any  balance  of  his  ward's  money  re- 
maining in  his  hands  at  the  end  of  a  year,  which  ought  to  have  been  in- 
vested or  loaned  out.  and  should  be  charged  with  interest  upon  interest  in 
biennial  rests  during  the  period  he  so  held  it  without  investment.  Where 
the  mother  of  the  infant  is  unable  to  support  him  from  her  own  sm^ll  es- 
tate she  should  be  allowed  a  reasonable  sum  for  his  maintenance  during  his 
years  of  helpless  infancy,  but  should  not  be  allowed  to  charge  where  his. 
labor  for  her  was  equal  to  the  value  of  his  maintenance. 
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Hendrick  &  MiUer  for  appellants. 
R.  O.  Hester  for  appellees. 
Appeal  from  Marshall  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

This  is  an  action  by  the  Commonwealth  of  Kentucky  for  the  use  of  Thomas 
R.  Lee  against  the  appellee,  W.  P.  Lee,  on  hie  official  bond  as  judge  of 
Marshall  County  Court,  to  recover  damages  alleged  to  have  been  sustained 
by  his  accepting  Mary  Lee  as  surety  on  the  bond  of  T.  D.  Brown,  as  guar- 
dian of  T.  R.  Lee,  when  he  knew  she  was  insolvent. 

The  following  sections  of  the  Kentucky  Statutes  are  necessary  to  a  dis- 
cniision  of  the  questions  raised  by  the  record  before  us : 

"Section  2017.  No  guardian  ezoept  a  testamentary  one  for  nurture  and 
education  can  act  until  he  has  been  appointed  by  the  proper  county  court,, 
and  given  covenant  to  the  Commonwealth,  with  good  surety,  approved  by 
the  court,  faithfully  to  discharge  the  trust  of  guardian.  The  bond  shall  be- 
carefully  kept  by  the  county  court  clerk  in  a  book  to  be  provided  for  that 
purpose. 

"Section  2018.  If  the  court  fails  to  take  such  covenant,  or  accept  such  per- 
son or  persons  as  surety  as  do  not  satisfy  it  of  their  sufficiency,  the  judge  sa 
in  default  and  his  sureties  shall  be  Jointly  and  severally  liable  to  the  ward 
for  any  damages  he  may  sustain  thereby. 

"Section  2084.  No  disbursement  shall  be  allowed  the  guardian  for  the 
maintenance  and  education  of  the  ward  beyond  the  income  of  the  estate,  ex- 
cept in  the  following  cases,  unless  authorized  by  the  deed  or  will  under 
which  the  estate  is  derived  : 

"1st.  When  the  ward  is  of  such  tender  years  or  infirm  health  that  he  can 
not  be  bound  out  as  an  apprentice,  or  no  suitable  person  will  take  him  as. 
such. 

"2d.  When  it  is  best  for  the  ward  that  the  principal  of  his  personal  estate' 
shall  be  applied  for  bis  board  and  tuition,  and  the  court,  upon  settlement 
of  the  nccounts,  shall  deem  such  application  to  have  been  judicious  and 
properly  made.  But  neither  the  ward  nor  his  real  estate  shall  be  liable  for 
any  such  disbursement. 

"Section  20:i5.  If,  from  any  source,  a  balance  is  owing  by  a  guardian  at. 
the  end  of  any  year,  counting  from  the  time  of  his  appointment,  which 
ought  to  have  been  invested  or  loaned  out  for  the  benefit  of  the  ward  in. 
reasonable  time,  but  which  remains  in  the  hands  of  the  guardian,  he  shall 
be  charged  with  interest  from  the  end  of  the  year  in  which  such  balance 
arose:  and  thereafter  he  shall  be  charged  with  interest  upon  interest  in* 
biennial  rests,  and  the  guardian  shall  account  to  his  ward  for  whatever 
profit  or  rate  of  interest  he  receives  from  loans  or  investments  of  the  trust, 
funds." 

J.  F.  Lee,  the  father  of  T.  R.  Lee,  died  intestate  in  Marshall  county,. 
Kentucky,  in  1877,  leaving  a  widow,  Mary  Lee,  and  five  children.  His  es- 
tate consisted  of  land  wjrth  18,000,  and  an  insurance  policy  on  his  life  for 
$5,000,  together  with  other  personalty,  which  realized  ut  sale  over  18,000. 
After  the  death  of  J.  F.  Lee  his  son-in-law,  T.  D.  Brown,  was  appointed 
and  qualified  as  administrator  of  his  estate,  and  collected  the  insurance 


808  COMMONWEALTH,  FOB  USE,  ftC.  V.  LEE,  ftO.       . 

T'ollcy,  sold  and  coD^ertPd   into  caph   sulficleDt  other  personalty  to  realize 
the  sum  of  $8,011.53.  and,  ont  of  this  snm   paid  nil   debts  amoantlng  In 
roand  numbers  to  11.800.    This  left  In  his  bands  a  balance  of  16,211.68,  one 
third  of  which  was  distributed   to  the  widow,  and  the  remainder  divided 
equally  among  the  flye  children. 

Afterwards,  on  the  7th  day  of  October,  1878,  appellee,  as  judge  of  the 
Marshall  County  Court,  appointed  T.  D.  Brown  guardian  of  T.  R.  Lee, 
then  an  infant  about  two  years  old,  and  accepted  as  surety  on  his  bond 
Mrs.  Mary  Lee,  the  mother  of  the  infant.  Upon  qualifying  as  guardian 
Brown  charged  himself  with  the  infant's  distributable  share  of  his  father* s 
•estate,  thereby  becoming  in  law  responsible  for  it  in  this  fiducial  capacity. 
He  remained  guardian  for  his  infant  brother  in  law  without  having  eze- 
<cuted  a  new  bond  throughout  the  infancy  of  the  latter. 

Upon  the  wards*  arriving  at  lawful  age  this  action  was  instituted  against 
appellee  upon  his  oflScial  bond,  the  petition  stating,  substantially,  the  fore- 
going facts  with  regard  to  the  estate,  the  appointment  and  qualification  of 
the  guardian,  and  that  the  surety  on  the  guardian's  bond  was,  at  the  time 
of  her  acceptance,  insolvent,  and  known  to  be  so  by  him;  that  by  reason  of 
the  ezcution  of  the  bond  as  guardian,  and  the  acceptance  of  Mrs.  Mary  Lee 
.as  surety  thereon,  T.  D.  Brown  received  into  his  bands  and  custody  all  the 
jpersonal  estate  of  the  Infant;   that  he  has  become   wholly  Insolvent,  and 
^-unless  the  ward  can  recover  a  judgment  against  appelleee  equal  to  the  es- 
tate received  and  squandered  by  his  guardian,  it  will   be  entirely  lost  to 
him;  that  by  reason  of  the  failure  of  appellee,  as  county  judge  aforesaid,  to 
require  of  his  guardian  a  solvent  surety,  the  ward  has  been  damaged  in  the 
-sum  of  $8,816,  for  which  he  prays  judgment.     A  general  demurrer  wan  in- 
terposed to  the  foregoing  petition,  and  overruled  by  the  court;  whereupon 
appellee  answered,  placing  in  Issue  its  material  allegations.    Upon  trial  of 
■the  case  the  court  dismissed  the  petition,  from  which  judgment  this  ap- 
peal is  prosecuted. 

The  first  question  with   which   we  are  confronted   is  whether  or  not, 
:assuming  that  the  estate  of  the  infant  was  In  whole  or  in  part  lost  by  the 
insolvency  of  the  guardian  and  his  surety,  the  county  judge  who  accepted 
'the  insolvent  surety  is  responsible   for  the  loss  under  the  provisions  of  sec- 
tion 2018  of  the   Kentucky  Statutes.    The  rule  is  well  settled  in  this  State 
that  the  county  judge  is  not  an  insurer  of  the  solvency  of  the  sureties  he 
4iocept8  on  guardians'  bonds,  and  if  the  evidence  before  him  as  to  their  sol- 
vency is  such  as  would  satisfy  a  person  of  ordinary  prudence  and  judgment, 
he  is  not  liable  for  loss  occasioned  by  their  insolvency.    (Burdlne  v.  Pettue, 
79  Ky.,  240;  Co8by  v    Commonwealth,  91  Ey.,  ^Si6;  Kimball  v.  Thurman,  98 
Ky.,  678;  Commonwealth  v.  Tilton,  28  Ky.  Law  Rep.,  768.)    But  if,  on  the 
•oontrary,  the  county  judge  knows  that  the  surety  is  insolvent,  or  if  he  be 
ignorant  and  fulls  to  exercise  reasonable  diligence  to  inform  himself,   and 
■  accepts  an  insolvent  surety,  he  is  clearly  liable  If  loss  occurs.    In  the  light 
•of  these  two  principles  we  will  investigate  the  knowledge  of  the  appellee  as 
to  the  insolvency  of  the  surety  in  the  case  at   bar.    Upon  this  subject  we 
may  accept  bis  own  statement  of  the  facts.    He  says  that  he  had  known  J. 
F.  Lee   in   his  lifetime,  and  was  acquainted  with   his  estate;  he  knew  the 
l)ropoEed  guardian,  T.  D.  Brown,  and  the  surety,  Mary  Lee,  well;  he  knew 
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Hrs.  Lee  had  do  property  of  any  description,  except  her  distributable  share 
^f  her  husband's  estate  and  her  dower  or  homestead  interest  in  his  realty. 
As  administrator  he  turned  over  to  the  surety  her  share  as  distributee  of 
ber  husband's  estate.  Her  distributable  share  of  her  husband's  estate  con- 
sisted, first,  of  about  $2,000  in  money,  and  second,  1500  or  1600  worth  of 
-articles  of  personalty  exempt  from  distribution  and  sale,  which  she  reoeived 
under  subsection  6  of  section  1401  of  the  Kentucky  Statutes.  As  the  money 
was  not  subject  to  execution,  and  the  other  personalty  recelTed  by  her  was 
'exempt  from  the  payment  of  her  debts,  its  possession  added  nothing  to  her 
solvency.  It  is  not  clear  from  the  record  whether  she  took  a  homestead  in- 
terest in  her  husband's  estate,  or  dower.  Thii>,  however,  is  immaterial,  as 
In  either  case  she  was  entitled  to  homestead  in  it  as  against  her  creditors. 
TThese  facts  being  within  his  knowledge,  the  judge  can  not  be  heard  to  say 
be  was  satisfied  the  surety  was  sufDclent,  unless  we  are  to  hold  that  he 
might  willfully  shut  his  eyes  to  the  fact  that  she  had  no  property  whatever 
subject  to  execution,  and  asFert  that,  nevertheless,  he  was  satisfied  of  her 
suflSciency;  in  other  words,  knowing  her  insufficiency,  he  was  still  satii>fled 
-of  her  sufficiency. 

The  appellee  may  have  believed  (and  we  have  no  doubt  he  did  believe)  the 
interest  of  the  infant  would  be  »ife  in  the  hands  of  his  brother  in  law,  the 
guardian,  and  his  mother,  the  surety,  and  that  they  would  deal  honestly 
•and  equitably  with  him  and  his  estate;  but  this  is  vastly  different  from 
being  satisfied  of  the  sufficiency  of  the  surety.  The  object  of  the  statute  is 
to  protect  the  estate  of  infants  in  the  hands  of  guardians,  and  the  liability 
of  county  judges  for  accepting  insufficient  sureties  on  guardian  bonds  is  to 
insure  the  exercise  of  ordinary  judgment  and  prudence  on  their  part  in  see- 
ing to  it  that  the  proposed  sureties  are  sufficient.  This  construction  admits 
-of  no  sentimental  belief  on  the  part  of  the  judge  based  upon  the  relation- 
ship of  the  parties  in  interest.  The  statute  is  a  practical  one,  requiring 
prudence  and  diligence  in  the  protection  of  the  infant's  property. 

We  conclude  that  the  evidence  shows  the  appellee  knew  at  the  time  he 
accepted  Mrs.  Lee  as  surety  upon  the  guardian's  bond  of  T.  D.  Brown  she 
bad  no  property  subject  to  execution,  and  consequently  knew  she  was  in- 
sufficient as  surety  under  the  statute,  and  is,  therefore,  liable  for  whatever 
damage  accrued  to  the  infant  by  reason  of  this  insufficiency.  This  brings 
US  to  the  second  branch  of  this  case.  The  measure  of  appellee's  liability  to 
the  injured  ward  is  to  make  good  whatever  judgment  the  latter  would  be 
entitled  to  recover  against  his  guardian  and  the  surety.  In  this  case  the 
liability  is  reached  by  a  consideration  of  the  sum  received  by  the  guardian, 
the  rate  of  interest  with  which  he  is  chargeable,  and  the  legitimacy  of  his 
'expenditures. 

Section  9086  of  the  Kentucky  Statutes  requires  that  the  guardian  shall  be 
•charged  with  any  balance  of  his  ward's  money  remaining  in  his  hands  at 
the  end  of  a  year,  which  ought  to  have  been  invested  or  loaned  out  in  a  rea- 
sonable time,  and  that  he  should  be  charged  with  interest  upon  interest,  in 
biennial  rests,  during  the  period  he  so  held  it  without  investment.  This 
xnle  of  computation  was  properly  adhered  to  by  the  commissioner  appointed 
to  audit  the  accounts  of  the  guardian.  Ordinarily  {wrents  are  required  to 
support  their  infant  children  without  charge;  but  where  the  parent  is  poor, 
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and  unable  to  discharge  this  legal  and  moral  duty,  and  the  infant  has  an 
estate  of  its  own,  the  Inw  allows  the  parent  renumeration  out  of  the  estate 
of  the  child.  It  is  also  a  general  rule  that  the  principal  of  an  infant's  es- 
tate can  not  be  expended  for  maintenance;  but  this  rule,  under  section  80S4 
of  the  statute,  is  subject  to  the  exceptions  that  where  the  ward  is  of  such 
tender  years  oi  infirm  health  that  he  can  not  be  bound  out  as  an  apprentice,, 
or  no  suitable  person  will  take  him  as  such;  or  when  it  is  best  for  the  ward 
that  the  principal  of  his  personal  estate  shall  be  applied  for  his  board  and 
tuition,  and  the  court  upon  settlement  of  the  account  shall  deem  such  ap- 
plication to  have  been  judiciously  and  properly  made.  (Fielder  v.  Har- 
bison, 98  Ky.,  488;  Campbell  t.  Golden,  7»  Ky.,  544;  J  arret  t.  Andrews,  7 
Bush,  311;  Overfleld  v.  OTerfleld,  17  Ky.  LawBep.,  818;  Chaplain  v.  Moore^ 
7  Mon  ,  150;  Withers  v.  Hickman,  6  B.  Mon.,  292;  Patton's  Adm'r  v.  Pat- 
ton's  Ueirs.  3  B.  Mon.,  IfVO.) 

Applying  these  principles  to  the  case  at  bar,  the  maintenance  of  the  in- 
fant should  be  paid,  first,  out  of  the  income  of  his  estate;  but  if  the  cir- 
cumstances were  such  that  the  income  was  insnfiSoient  for  bis  proper 
support,  then  the  guardian  should  be  allowed  to  make  up  the  deficiency 
from  the  principal  of  the  personal  estate  in  his  hands.  This  record,  in  our 
opinion,  shows  that  the  mother  was  unable  to  support  her  son  from  her  own 
small  estate  without  assistance  from  his;  she  should  be  allowed,  therefore^ 
a  reasonable  sum  for  his  maintenance  during  his  years  of  helpless  infancy^ 
but  should  not  be  allowed  to  charge  where  his  labor  for  her  was  equal  to 
the  value  of  his  maintenance.  We  have  not  undertaken  to  lay  down  a  hard 
and  fast  rule  for  the  chancellor  on  this  branch  of  the  case,  as  all  of  the  facts 
necessary  for  its  adjudication  are  not  now  in  the  record.  If  the  mother 
and  infant  children  lived  together,  and  the  infant's  land  was  used  for  the 
common  support  of  the  family,  that  ought  to  be  considered  in  estimating 
the  amount  of  his  board.  If  the  mother  elected  to  take  a  homestead  interest 
instead  of  dower  in  her  husband's  estate,  the  homestead  being  for  the  ben- 
efit of  herself  and  infant  children,  that  fact  should  be  considered.  The 
attempt  to  expend  the  principal  of  the  ward's  estate  should  be  carefully 
scrutinized,  and  not  allowed  except  where  the  circumstances  clearly  come 
within  the  permission  of  the  statute.  Upon  the  return  of  the  case  the 
chancellor  will  experience  no  difficulty  in  arriving  at  a  proper  judgment. 
Both  parties  should  be  permitted  to  amend  the  pleadings  and  proof  in  any 
reasonable  way  necessary  to  better  present  the  case  under  the  principlea 
herein  enunciated. 

Judgment  reversed  for  further  procedure  consistent  with  this  opinion. 


JONES  V.  DULANEY  &  MITCHELL,  &c. 

(Filed  May  2,  1905— Not  to  be  reported.) 

W.  B.  Gaines  and  S.  D.  Hines  for  appellant. 

Dnlaney  &  Mitchell  and  Lewis  McQuown  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Chief  Justice  Hobson  delivered  the   following  response  to  petition  for  re- 
hearing : 
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Jones  should  only  be  adjudged  a  lien  to  the  extent  he  has  paid  the  debta 
named  In  the  opinion,  or  may  be  bound  for  their  payment  if  they  are  sub- 
BiBting  obligations  against  him  and  have  not  been  jMid.  On  the  return  ct 
the  case  the  circuit  court  may  hear  proof  and  determine  these  matters. 

The  opinion  is  modified  as  above  indicated. 


SOUTH  COVINGTON  AND  CINCINNATI  ST.  RY.  CO.  v.  SMITH. 

(Filed  May  2,  1905— Not  to  be  reported. ) 

1.  Street  rallways^Damages— Conflict  of  evidence— Where  appellee  was  in^ 
jured  upon  appellant's  car  by  being  thrown  while  the  car  was  rounding  a 
curve  and  falling  against  the  controller  box.  and  the  evidence  was  con^ 
flicting  as  to  how  he  happened  to  fall,  the  verdict  of  the  jury  in  his  favor 
will  not  be  disturbed. 

2.  Same— Instructions— An  instruction  on  motion  of  appellee,  to  the  effect. 
that  the  jury  should  find  fur  him  if  "the  defendant  failed  to  use  the  utmost 
care  to  prevent  such  electric  current  from  being  in  the  controller  box,"  and 
on  motion  of  appellant  to  the  effect  that  if  they  believed  **that  the  defend-. 
ant  used  the  utmost  care  and  skill  ordinarily  used  by  persons  in  the  same^ 
or  similar  business  of  carrying  passengers,"  to  prevent  injuries,  they  should 
find  for  defendant,  must  be  read  together,  and  when  so  read  present  the^ 
whole  law  of  the  case;  and,  moreover,  appellant  can  not  complain  of  an  in-. 
Btruction  given  on  its  own  motion. 

8.  Same— The  proof  showing  that  appellee's  doctor's  bill  was  S200,  appel- 
lant can  not  complain  that  the  court  by  an  instruction  did  not  limit  recov- 
ery for  expenses  to  that  sum  as  that  was  the  amount  alleged  in  his  petitioa 
to  have  been  expended  for  medical  expenses. 

L.  J.  Crawford  for  appellant. 

Phil  J.  Ryan  and  Thos.  L.  Michie  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee  recovered  a  verdict  for  14,000  against  appellant  for  personal  in->. 
juries  received  by  him  while  a  passenger  on  one  of  its  cars.     The  proof  ia. 
very  conflicting.    The  proof  on  his  behfilf  is  to  the  effect  that  he,  with  two 
companions,  got  on  the  street  oar  to  come  home;  that  they  stood  ou  the  rear^ 
platform  of  the  car  and  the  conductor  there  took  up  their  fares.     Soon  after 
this,  when  the  car  was  turning  a  corner,  the  lurch  of  the  car  caused  appellee- 
to  throw  out  his  hand  and  when  it  came  in  contact  with  the  controller  box 
he  received  a  shock  of  electricity  which  caused  him  to  fall  to  the  floor.     He 
was  unconscious  until   the  next  morning.     His  arm  was  paralyzed;    hia 
hand  was  clenched  so  that  he  could  not  open  it  and,  as  one  of  the  witnesses 
expressed  it,  the  arm  was  dead.     It  was  some  weeks  before  this  condition 
passed  away.    At  the  end  of  that  time  the  muEcles  were  relaxed  so  that  he. 
had  no  strength  in  the  arm.     For  a  while  he  improved,  but  at  the  trial  he. 
had  about  one-fifth  of  the  strength  In  the  arm  that  he  had  before,  and  tha 
doctor  who  had  attended  him  was  unable  to  say  whether  the  injury  would 
be  permanent  or  not.    This  was  some  mouths  after  he  was  hurt.    He  suffered 

great  deal  from  the  injury.     For  a  while  he  could  not  work  at  all,  and  hia^ 
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capacity  to  earn  moDey  was  reduced  from  |9  to  t7  a  week  at  tbe  tim«  of  the 
trial.  He  etill  suffered  very  much  at  times  and  was  very  nervous.  The 
proof  for  tbe  plaintiff  also  tended  to  show  that  the  car  was  in  tiad  condition 
and  that  this  was  known  to  the  defendant  and  unknown  to  him:  that  regu- 
larly there  should  have  been  no  electricity  about  the  controller  box;  that  it 
was  a  rainy  day,  and  when  tbe  oar  floor  was  wet  and  a  man*8  shoes  weie 
wet  there  would  be  more  danger  from  a  shock  than  under  other  conditions. 

On  the  ether  hand,  the  proof  for  the  defendant  showed  that  the  car  was 
In  good  condition  and  had  not  been  out  of  order;  that  there  was  no  elec- 
tricity about  the  controller  box  and  that  tbe  plaintiff  simply  fell  down  from 
a  fit  or  some  other  sudden  malady ;  that  he  had  a  weak  heart  and  that  he 
was  otherwise  in  a  normal  condition  at  the  time  of  the  trial.  The  evidence 
was  such  that  the  court  properly  left  the  case  to  the  jury,  and  under  all  the 
facts  and  circumstances  we  can  not  say  that  their  verdict  is  flagrantly 
^against  the  evidence  or  that  the  amount  of  the  recovery  is  so  large  as  to 
Justify  us  in  disturbing  it  on  the  ground  of  passion  or  prejudice.  The  chief 
tsomplaint  is  that  the  court  erred  in  his  Instructions  to  the  jury.  By  In- 
struction A.,  given  on  the  motion  of  the  plaintiff,  the  court  told  the  jury, 
among  other  things,  that  they  should  find  for  the  plaintiff  if  **the  defend- 
ant failed  to  use  the  utmost  care  to  prevent  such  electric  current  from  being 
tn  said  controller  box;*'  but  by  instruction  8,  given  on  the  motion  of  the 
defendant,  the  court  also  instructed  the  jury  that  if  they  believed  from  the 
"evidence  "that  the  defendant  used  the  utmost  care  and  skill  ordinarily  used 
by  persons  in  the  same  or  similar  business  of  carrying  passengers*'  to  pre- 
vent and  guard  against  such  Injuries  as  plaintiff  complained  of  receiving, 
they  should  find  for  the  defendant. 

The  two  instructions  must  be  read  together,  and  when  so  read  fairly  pre- 
"eent  the  law  of  tbe  case;  at  least  appellant  can  not  complain  as  tbe  third 
instruction  was  given  on  its  own  motion.  Appellant  also  complains  that 
the  court;,  by  its  instructions,  allowed  the  jury  to  find  for  tbe  plaintiff, 
samong  other  things,  his  expenses  for  medical  attention,  without  limiting 
them  to  |i300,  the  amount  alleged  by  the  plaintiff  in  his  petition  to  have 
t)een  expended  for  medical  attention.  Appellant  could  not  have  been  preju- 
-diued  b;  this  as  the  proof  showed  that  tbe  doctor's  bill  was  1200,  and  there 
was  no  other  evidence  on  tbe  subject. 

There  was  evidence  of  negligence  on  the  part  of  the  defendant.  But  if  it 
i)e  conceded  that  the  witness  who  testifies  to  the  car  being  out  of  order 
^hen  sent  out  on  the  road  was  successfully  contradicted;  still  If  tbe  con- 
troller box  was  charged  with  electricity  to  such  an  extent  as  to  endanger 
the  safety  of  the  passenger  who  might  accidentally  touch  it  by  any  cause,  the 
jury  would  be  warranted  in  inferring  from  this  fact  negligence  on  the  part 
of  the  defendant.  It  is  the  duty  of  the  carrier  to  have  his  vehicles  safe,  and 
If  they  are  unsafe  negligence  may  be  presumed.  A  vehicle  is  unsafe  when 
the  passenger  may  receive  a  deadly  charge  of  electricity  by  coming  in  con- 
tract with  a  part  of  the  vehicle  which  he  is  liable  to  touch  while  being  car- 
ried. If  the  jury  believed  from  the  evidence  that  the  plaintiff  received  tbe 
«hockof  electricity  from  touching  the  controller  box.  Inflicting  on  him  the 
Injury  complained  of,  they  might  properly  find  for  the  plaintiff,  and  whether 
<the  controller  box  was  in  fact  charged  with  electricity  and  the  plaintiff  was 
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In  fact  injured  by  coming  in  contact  with  It  were  questione  that  were  fairly 
snbinitted  to  the  jury  by  the  instructions  of  the  court.    The  question  of 
contributory  negligence  on  the  part  of  the  plaintiff  was  also  for  the  jury> 
under  the  proof,  and  was  fairly  submitted  to  the  jury  by  the  Instructions. 
Judgment  affirmed. 


THOMAS  V.  HAGER.  AUDITOR. 
(Filed  May  2,  1905— Not  to  be  reported.) 

1.  Office  and    officer— Police    judge— CompenRation— Change    of    during 
term— iSo  much  of  the  net  of  March  21,  liXi2,  amending   section  853,  Ken- 
tucky Statutes,  as  provides  that  no  allowance  shall  be  made  to  any  county 
judge  or  magistrate  or  police  judge,  or  other  officials  authorized  by  law  to. 
hold  examining  courts,  does  not  apply  to  such  officials  who  were  in  office  ats 
the  time  of  the  passage  of  said  act. 

2.  Compensation  of  officer— Section  161  of  the  statutes  provides  that  the^ 
compensation  of  any  city,  county,  town  or  municipal  officer  shall  not  be, 
changed  after  his  election  or  appointment,  or  during  his  term  of  office. 

J.  B.  Lindsey  for  appellant. 

N.-B.  Hays  and  C.  H.  Morris  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  Thomas  was  elected  police  judge  of  the  city  of  Lebanon  at  the> 
November  election,  1901,  for  a  term  of  four  years,  beginning  on  the  first 
Monday  of  January,  190^.  He  regularly  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  his  office.  At  the  time  he  was  elected  and  (nullified 
the  fees  allowed  by  law  for  the  holding  of  examining  trials  were  rt  gnlateci 
by  section  363,  Kentucky  Statutes,  which,  as  it  then  stood,  was  bf  follows: 
*'To  county  judges  and  other  magistrates  for  holding  examining  courts  \n 
felony  cases,  for  the  first  day's  service,  12;  for  each  additional  day,  $1,  not 
to  exceed  t4  in  any  one  case." 

By  an  act  approved  March  21,  1902,  the  following  words  were  added  to  the^ 
statute:  '^Provided,  that  no  allowance  shall  be  made  to  any  county  judge, 
magistrate,  polire  judge  or  any  other  official  authorized  by  law  to  hold 
examining  courts;  and  no  claim  for  services  incidental  to  examining  courts, 
shall  be  allowed  to  any  sheriff,  deputy  sheriff,  constable,  marshal,  police- 
man, or  other  officer  authorized  by  law  to  execute  warrants  and  other- 
process  in  felony  cases  until  the  grand  jury  of  the  county  in  which  the  de«. 
fendant  is  charged  with  having  committed  the  offense  has  returned  indict- 
ment for  a  felony.  All  laws  in  confilct  or  inconsistent  with  this  act  are 
hereby  repealed." 

Appellant  held  twenty-two  examining  trials  in  cases  in  which  the  grand 
jury  failed  to  return  an  indictment  for  felony  against  the  defendants.  The. 
auditor  declined  to  allow  the  account  for  the  holding  of  these  examining 
trials  or  to  pay  him  anything  therefor,  and  he  filed  this  action  for  a  man-^ 
damns  against  the  auditor,  commanding  him  to  draw  his  warrant  on  the^ 
treasurer  in  bis  favor  for  the  amount  of  his  fees.  The  circuit  court  sua^ 
tained  a  demurrer  to  his  petition  and  be  appeals. 
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The  net  of  March  21,  1902,  is  a  wise  proTlsion,  and  is  undoubtedly  Talid  as 
o  all  oflQcers  elected  or  appointed  after  its  enactment.  But  whether  it  is 
Valid  as  to  officers  theretofore  elected  or  appointed,  under  section  161  of  the 
Coni^ticution,  Is  the  question  to  be  deteimined.  That  sectioa  reads  as  fol- 
lows: "The  compensation  of  any  city,  connty,  town  or  municipal  officer 
shall  not  be  chnnf?ed  after  his  election  or  appointment,  or  during  his  term 
of  office;  nor  shall  the  term  of  any  such  officer  be  extended  beyond  the 
period  for  which  he  may  have  been  elected  or  appointed." 

Under  this  s"ctlnn  it  was  held  that  circuit  court  clerks  elected  when  there 
was  no  law  in  force  allowing  fees  against  the  Commonwealth  in  felony  cases 
were  not  entitled  to  the  benefit  of  an  act  subsequently  passed  during  their 
terms  allowing  a  fee  of  15,  paynble  out  of  the  treasury,  in  each  felony  case. 
< Bright  V.  Stone,  20  Ky.  Law  Rep.,  817;  Commonwealth  v.  Carter,  21  Ky. 
Law  Hep..  loCH)  )  Under  these  directions  the  circuit  clerks  of  the  State  were 
required  to  pay  back  to  the  treasury  the  money  that  had  lieen  paid  them  for 
fees  in  felony  cnses  under  the  act  passed  after  their  election.  If  an  act 
allowing  compensation,  where  none  was  allowed  before,  for  official  serTices 
is  within  the  purview  of  the  constitutional  provision  when  passed  after  ihe 
officer's  election,  clearly  an  act  subsequently  passed  disallowing  compensa- 
tion for  official  services  which  were  allowed  by  law  at  the  time  of  his  elec- 
tion is  equally  invalid  as  to  him.  It  is  insisted,  however,  for  the  State  that 
the  act  of  March  21,  1903,  does  not  of  necessity  change  or  in  anywise  reduce 
the  compensation  of  plaintifl's  office,  but  only  imposes  the  condition  that 
no  claim  for  his  services  in  examining  trials  ghall  be  allowed  until  the 
^rand  jury  of  the  county  has  returned  an  indictment  for  a  felony.  If  the 
■act  merely  postponed  the  allowance  until  the  indictment  was  found,  and  did 
not  operate  to  deprive  appellant  of  compensation  for  services  allowed  by 
law  at  the  time  of  his  election,  there  would  be  much  force  in  this  position. 
But  the  necessary  meaning  and  purpose  of  the  act  is  that  no  compensation 
shall  be  allowed  for  services  in  holding  examining  trials  where  the  grand 
jury  fails  to  return  an  indictment  for  felony.  The  legislature  had  in  mind 
that  the  grand  jury  frequently  failed  to  indict  persons  for  felony  where 
examining  trials  had  been  held,  and  its  purpose  was  to  change  the  existing 
law  so  that  no  allowance  should  he  made  for  services  in  examining  trials 
where  the  grand  jury  failed  to  return  an  indictment  for  felony.  Under  the 
aw  as  it  stood  when  appellant  was  elected  he  was  admittedly  entitled  to 
<;ompeni»atlon  for  his  services  in  the  twenty-two  cases  sued  for.  If  he  is  not 
entitled  to  pay  for  these  services  now  it  is  only  by  reason  of  the  act  of  March 
21.  1903.  It,  therefore,  necessarily  follows  that  this  act  pjissed  after  his  elec- 
tion changes  his  compensation  and  disallows  pay  for  services  which  would 
bave  been  allowed  under  the  previous  statute.  If  the  statute,  instead  of 
restricting  the  character  of  cases  in  which  the  fees  for  holding  examining 
'Courts  might  be  paid  out  of  the  treasury,  had  enlarged  them,  as,  for  instance, 
if  it  had  provided  that  the  fees  for  holding  examining  courts  on  charges  of 
misdemeanor  should  be  paid  out  of  the  treasury  where  the  defendant  was 
fiubsequently  indicted  by  the  grand  jury  for  a  felony  growing  out  of  the 
same  transaction,  manifestly,  under  the  rule  laid  down  in  the  cases  above 
referred  to,  it  would  have  been  invalid  as  to  appellant  and  other  officers 
elected   before  it  was  passed  on  the  ground  that  under  the  rule  heretofore 
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established  their  com  pen  snt  ion  must  be  g^overiied  by  the  law  in- force  at  the 
time  of  their  election.  The  same  principle  must  be  applied  where  the  law 
subsequently  passed  denies  compensation  allowed  by  the  law  in  force  at  the 
time  of  the  officer's  election.  The  purpose  of  the  constitutional  provision  la 
to  secure  to  officers  the  compensntion  for  their  services  fixed  by  law  at  the 
time  of  their  election,  on  the  faith  of  which  they  are  presumed  to  have 
accepted  the  office.  It  applies  equally  to  statutes  reducing  or  increasing 
their  compensation. 

If  the  legislature  had  passed  an  act  taking  away  from  the  police  court 
jurisdiction  to  hold  examining  trials  in  felony  cases  then  a  different  ques- 
tion would  be  presented.  But  here  appellant  has  performed  the  services 
which  he  was  authorized  by  law  to  perform,  and  under  the  Constitution 
his  compensation  can  not  be  changed  during  his  term. 

Judgment  reversed  and  cause  nnuanded,  with  diivctions  to  overrule  the 
demurrer  to  the  petition  and  for  further  proceedings  consistent  herewith. 
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(Filed  May  8,  190.5— Not  to  be  reported.) 

Land— Adjoining  owners— Agreed  division  line— Verbal  contract— Where 
parties  own  adjoining  tracts  of  land  and  without  knowing  the  exact  loca- 
tion of  the  dividing  line  between  them  verbally  agree  upon  and  fix  a  cer- 
tain drain  as  such  dividing  line,  and  thereafter  for  many  years:  continue  to 
reside  on  and  claim  their  respective  lands  up  to  such  agreed  line,  Fuch 
agreement  is  enforcible  in  equity,  although  the  period  of  fifteen  years  has  not 
elapsed  since  such  agreed  line  was  established. 

W.  F.  Hall,  K.  L,  Greene,  D.  Hays  and  Salyers  &  Baker  f(^r  appellants. 

S.  B.  Dishmau  and  D.  D.  Fields  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  the  judgment  of  the  Letcher  Circuit  Court  enforc- 
ing an  oral  agreement  made  by  adjoining  land  owners,  whereby  a  line  of 
<3ivision  ijetween  their  lands  was  established. 

Philip  Hall  and  Joseph  Fra/ier  were  the  parties  to  the  oral  agreement. 
Hall  was  the  owner  of  a  large  boundary  of  land  uijon  which  his  father  and 
Tender,  Eli  Hall,  had  obtained  a  patent. .  Within  the  lines  of  this  patent 
was  a  fifty-acre  tract  which  had  been  patented  to  one  Gideon  Ison  before 
the  issual  of  the  Hall  patent.  Joseph  Frazlei  became  the  owner  of  the  land 
covered  by  the  Ison  patent  and  was  in  the  actual  possession  thereof,  except 
a  small  quantity  at  one  end  of  the  survey  that  Philip  Hall  had  in  posses- 
sion and  under  fence.  Philip  Hall  was  also  in  the  actual  possession  of  the 
land  covered  by  the  patent  to  his  father,  not  included  by  the  Ison  patent, 
except  two  small  parcels  on  either  side  of  and  adjoining  the  Ison  patent 
that  Frazier  had  taken  into  possession  and  enclosed  by  fence.  It  appears 
that  neither  Hall  nor  Frazier  knew  the  precise  location  of  the  line  between 
their  lands,  and  in  188S  Hall  procured  D.  D.  Field,  a  surveyor,  to  run  the 
line  in  qnettlon,  and  perhaps  others  of  the  patent,  which  he  pioceeded  to  do 
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in  the  presence  of  Philip  Hall,  Joseph  Frazier,  Zacls  Frazier  and  one  Shepard. 
After  some  running  of  the  line  by  the  surveyor,  which  disclosed  the  fact 
that  Hall  had  some  of  Frazier 's  land  under  fence,  and  Frazier  some  of 
Hairs  land  under  fence,  without  taking  time  to  ascertain  the  true  line 
between  their  lands,  or  knowing  whether  it  could  be  found.  Hall  and  Fra- 
zier agreed  that  a  certain  "drain"  on  the  left  of  a  branch  should  canetitute- 
the  division  line  of  their  lands,  that  is,  that  the  dividing  line  should  ''run 
up  a  small  drain  on  the  southwest  side  of  the  Eastridge  branch  to  the  top- 
of  the  spur,  and  from  the  mouth  of  the  drain  up  the  ridge  on  the  opposite- 
side  of  the  branch  from  the  mouth  of  the  drain  to  the  top  of  the  ridge  next 
to  Turkey  creek,"  and  pursuant  to  such  agreement  no  further  surveying 
was  done. 

The  dividing  line  as  thus  fixed  and  agreed  upon  by  Frazier  and  Hall 
seems  to  have  left  In  the  possession  of  Frazier  the  two  parcels  of  Hall's  land 
he  had  cleared  or  fenced,  and  in  Hairs  possession  that  part  of  Frazier's  land 
he  had  under  fence.  The  fact  that  the  line  was  agreed  upon  and  established 
by  the  parties,  as  indicated,  was  fully  proved  by  the  deposition  of  the  sur- 
veyor, Field,  and  also  by  that  of  Zack  Frazier.  The  latter  was  a  brother  of 
Joseph  Frazier,  and  though  an  unwilling  witness,  and  somewhat  unsatis- 
factory in  many  of  his  statements,  his  deposition  as  a  whole  is  fairly  cor- 
roborative of  the  testimony  of  Field.  Only  one  witness,  the  widow  of 
Joseph  Frazier,  a  party  tu  the  action,  contradicts  Field  and  Zack  Frazier. 
Her  deposition  is  to  the  effect  that  she  was  present  at  the  time  of  the  sur- 
veyiug  done  by  Field,  and  that  no  such  agreement  was  made  between  her 
husband  and  Hall,  ghe  admits,  however,  that  the  agreement  as  to  the  line 
was  proposed  by  Hall,  but  says  she  interfered  and  prevented  her  husband 
from  accepting  it. 

There  is,  in  addition  to  the  testimony  of  Field  and  Zack  Frazier,  circum- 
stantial evidence  appearing  in  the  record  which  strongly  support  their 
version  of  the  transaction,  and  that  is  that  Hall  remained  in  possession  of 
the  land  owned  by  him  until  its  sale  in  1889,  and  Joseph  Frazier  of  the 
land  of  which  he  had  the  possession  until  his  death  in  18M),  and  each  of 
them  all  the  while  recognized  the  validity  and  binding  force  of  the  agree- 
ment whereby  the  di\iding  line  was  established  and  acquiesced  in  its  loca- 
tion, and  each  retained  the  land  of  the  other  left  on  his  side  of  the  dividing 
line  as  fixed  by  the  agreement  between  them. 

In  1889  Philip  Hall  sold  and  conveyed  the  land  owned  by  him,  including 
the  parcel  taken  from  the  Ison  patent  by  the  fixing  of  the  agreed  line,  to 
Altemus,  McGeorge  and  Pepper,  and  removed  to  Jackson  county.  Later 
the  last-named  parties  sold  and  conveyed  it  to  the  appellee  and  present 
owner.  Appellee  and  its  immediate  vendors,  Altemus,  McGeorge  and  Pep- 
per, following  their  purchase  of  the  Hall  land  recognized  the  binding  force^ 
of  the  oral  agreement  between  Hall  and  Frazier,  and  acquiesced  in  the  line 
as  fixed  by  that  agreement.  The  Frazier  land  has  been  occupied  by  hia 
widow  since  his  death,  and  she,  too,  seemed  to  have  recognized  and  acqui- 
esced in  the  line  agreed  upon  by  her  husband  and  Hall  until  her  son-in  law, 
the  appellant,  Ingram,  by  moving  his  fence  inclosed  the  land  covered  by  the 
Ison  patent  that  fell  to  Hall  when  the  dividing  line  was  established  by  the 
latter  and  Frazier,  which  caused  appellee  to  institute  the  action  out  of 
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which  this  appeal  arose.  Tber$  being,  in  our  opinion,  euflSoient  proof  to  ee- 
tablish  the  oral  agreement  as  to  the  dividing  line,  it  remains  to  be  deter- 
mined whether  such  an  agreement  is  enforcible  in  a  court  of  equity. 

In  Jameson,  &c.  v.  Petit,  6  Bush,  670,  it  was  said  by  this  court,  Judge 
Robertson  writing:  '*The  alleged  oral  agreement  fixing  a  dividing  line 
between  the  adjoining  lands  of  the  antagonist  parties  not  being  within  the 
statute  of  frauds  and  perjuries,  was  specifically  enforcible  in  equity." 

In  Qrigsby  v.  Combs,  14  Ky.  Law  Uep. ,  562,  an   oral  agreement   between < 
adjoining   laud  owners  fixing  **tbo  top  or  ridge  of   the  mountain  between 
Lot  and  Seoond  creeks"  as. the  line  dividing  their  lands  was  enforced  in  an* 
equitable  action  brought  by  the  grantee  of  one  against  the  grantee  of  the 
other  t-o  establish  it.     In  the  opinion  It  is  said:  '* The  questions  presented 
on  this  appeal  are,  first,  as  a  matter  of  fact  was  there  an  agreement  between 
the  two  parties  establishing  the  true  line;  secondly,  as  a  matter  of  law,  can 
such   an  agreement,  admittedly  not   reduced  to  writing,  be  upheld  as  not' 
being  wiliiiu  the  statute  of  frauds?" 

After  answering  both  questions  in  the  affirmative,  the  court  further  said: 
"But  it  is  insisted  by  appellants  that  this  arrangement  between  the  parties 
was  merely  in  the  nature  of  a  swap  of  lands,  it  being  conceded  that  the  calls, 
of  each  patent  ran   over  and  beyond   the  ridge  from   the  patentee's  main\ 
tract  onto  his  neighbor's   side,  and  that  this  swap  can  not  be  maintained  I 
because  of  the  statute  of  frauds.     We  are  of  the  opinion,  however,  that  both  , 
in  principle  and  by  authority  an  agreement  of  this  nature  can  be  upheld. 
It  is  no  more  a  swap  of  lands  than  results  by    reason    of  'agreed  corners' 
between  neighbors,   or  'agreed  division  fences,'  and  these  amicable  arrange* 
ments  have  been  sanctioned  by  repeated  adjudications." 

The  last  foregoing  quotation   from   the  opinion   in  Grigsby   v.  Combs, 
supra,  would  seem  to  answer  completely  the  contention  of  appellants  that,, 
the  agreement  of  Frazier  and   Hall,  fixing   the  line  dividing   their  lands, . 
amounted   to  more  than  an  exchange  of  lands.     As  a  matter  of  fact  there  - 
was  no  swapping  of  lands  between  them.     The  agreement  was  as  to  the 
fixing  of  the  line  dividing  their  lands,  and  the  fact  that  some  of  the  land  of 
each  party  was  left  in  the  possession  of  and  (iurrendered  to  the  other,  by  the 
fixing  of  the  dividing  line,  was  a  mere  incident  o/  the  agreement,  and  neces- 
sarily followed  it.    It  has  long  been  the  settled  policy  of  the  courts  of  this 
state  to  approve  and  uphold  such  agreements  as  tending  to  discourage  con- 
troversies between  neighboring  land  owners  and  prevent  litigation.     Other 
authorities  in  line  with  those  cited  may  be  found,  among  them  being  the  ; 
case  of  Campbell  v.  Campbell,  23  Ry.  Law  Rep.,  870. 

We  are  of  opinion,  therefore,  that  the  judgment  of  the  chancellor  is  bus-  ■ 
tained  by  repeated  adjudications  of  this  court  and  by  the  evidence  contained 
In  the  record.    It  does  not  accurately  appear  how  long  Frazier  had  posses- 
sion of  the  two  parcels  of  Hall's  land  he  obtained  by  the  agreed  location  of 
the  dividing  line,  nor  can  it  be  definitely  ascertained  how  long  Hall's  pos-  . 
session   of  that  part  of  Frazier's  land   he  obtained  by  the  agreed  line  con- 
tinued before  the  line  was  established.     We  do   not,  however,  understand  . 
that  fifteen  years'  recognition  of  the  agreed  line  by  the  parties  was  neces- 
flary  to  authorize  the  chancellor  to  grant  the  relief  asked  in  the  case  at  bar..^ 

vol.  27—52 
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It  Is  sufficient,  thnt  after  agreeing  npon  the  line  Joseph  Frazler  and  Philip 
Hall,  as  long  as  the  former  lived,  and  the  latter  remained  the  owner  of  the 
land  Included  in  the  Eli  Hnll  patent,  continued  to  recognize  and  treat  it  as 
the  line  dividing  their  lands  and  that  subsequent  purchasers  from  either  of 
them  were  led  by  their  agreement  and  conduct  to  so  regaid  it.  Not  only 
does  this  appear  from  the  record,  but  it  also  appears  that  ^hen  Philip  Hall 
sold  his  land  to  Alteniue,  McGeorge  and  Pepper  the  deed  he  made  them 
called  for  and  ran  with  the  dividing  line  as  fixed  by  the  agreement  he  made 
with  Frazier,  and  the  same  is  also  true  of  the  deed  from  Altemus,  McGeorge 
and  Pepper  to  appellee. 

As  to  the  possession  of  the  parties  it  appears  that  Fra/Jer  and  Hall  each 
had  and  held  the  actual  poFsession  of  the  land  on  his  side  of  the  dividing 
line  from  the  time  the  line  was  agreed  upon,  and  for  some  time  previously, 
until  the  death  of  Frazier,  and  the  sale  by  Hall  of  his  land  to  Altemus.  Mc- 
ijeorge  and  Pepper,  and   that  ihe  latter  remained  in  the  actual  possession 
thereof  by  tenants  until  they  sold  and  conveyed  the  land  to  appellee,  who^e 
possession   continued   until  Interrupted  in  the  spring  of  1902  by   the  act  of 
Frazier*s  son  in-law,  Ingram,  in  crossing  over  the  dividing  line  and  inclos- 
ing under  fence  that  part  uf  appellee's  land  which  had  been  surrendered  by 
Frazier  at  the  time  of  the  agreement  as  to  the  dividing  line.     From  the 
death  of  Jos^^ph  Frazier,  in  181)0,  the  land  of  which  he  was  seized  continued 
In  the  actual  possession  of  his  widow,  and  seems  to  be  yet  held  by  her.    Bat 
it  does  not  appear  that  she  ever  f>et  up  claim  to  the  land  claimed  by  appellee 
until  Ingram  entered  upon  and  Inclosed  some  of  it  in  1903,  as  already  stated. 
So  if  it  wnre  necessary  for  appellee  to  show  that  the  line  in  question  has  for 
more  than  fifteen  years  been  recognized  by  Hall  and  Frazier,  the  vendees  of 
the  former  and  the  widow  and  heirs  at  law  of  the  latter,  as  the  true  line  of 
division  between  their  lands,  we  think  that  fact  reasonably  appears  from 
the  record. 

Hegarding  the  record  free  from  error  the  Judgment  is  afilrmed. 
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(Filifd^tfay  3,  1905— Not  to  be  reported.) 

Patents— Boundary— Mistake —Reversing  calls  — Intention —Where  it  is 
apparent  un  the  face  of  the  papers  that  a  patent  was  intended  for  176  acres 
of  land  and  not  for  2110  acres,  and  this  may  be  shown  by  reversing  the  calls, 
the  aciunl  intention  of  the  parties  making  the  survey  should  control. 

W.  R.  MoCoy  for  appellants. 

James  Goble  for  appellees. 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Thomas  May  obtained  a  patent  from  the  Commonwealth  on  April  10, 1895, 
-under  which  Appellants  claim.  Moses  B.  Collinsworth  obtained  a  patent  os 
June  18,  1854,  under  which  appellees  claim.  As  the  May  patent  is  older 
than  the  Collinsworth  patent  it  is  superior  to  it  if  they  conflict,  and,  there- 
for, it  is  necessary  to  determine  the  proper  location  of  the  May  patent.  The 
pitent  is  as  follows: 
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''Know  ye,  that  by  virtue  and  in  consideration  of  two  land  offloe  war^ 
rants,  No.  24,084  and  No.  94,041,  there  Is  granted  by  the  said  Cooimonwealtb- 
nnto  Thomas  May,  assignee  of  Thomas  Witten  and  Harry  Stiratton,  a  certain 
tract  or  parcel  of  land,  containing  175  acres  by  survey,  bearing  date  of  the 
87th  day  of  January,  1884,  lying  and  being  in  the  county  of  Floyd  on  Wolf 
creek,  and  bounded  as  follows,  to  .wit:  Beginning  at  a  beech  and  poplar 
on  the  north  bank  of  said  creek,  it  being  the  upper  corner  of  a  22b  acre  Eur- 
Tey  made  for  said  May  on  m\6  creek;. thence  running  N.  40  W.  84  poles  to  a 
black  onk  on  a  steep  point,  8.  14 V^  W.  68  poles  to  a  beech,  S.  49  W.  40  poles 
to  a  sour  wood  and  beech  at  a  large  rock,  S.  8  W.  58  poles  to  a  sour  wood  and 
beech:  thence  N.  83  W.  lOS  poles  to  a  white  oak  at  the  month  of  a  drain,  S. 
69  E.  84  poles  to  n  small  beech,  ^.  22  W.  32  poles  to  a  poplar  and  stooping  syca- 
more, S.  52  poles  to  two  lynns,  S.  68  W.  68  poles  to  a  sugar  and  dofrwood,  S. 
87  W.  68  poles  to  a  poplar  and  dogwood,  N.  67  W.  108  poles  to  a  beech  on  a- 
sceep  point,  N.  71  ^  W.  52  poles  to  a  lynn  and  dogwood  at  the  forks,  S.  24 
W.  226  poles  to  a  email  spruce  pine  and  sour  wood,  S.  18^  W.  112  poles  to  a 
beech,  S.  19  E.  64  poles  to  a  poplar  and  bcH^ch ;  thence  S.  85  W.  40  poles  to  a 
birch  and  beech,  8.  59  W.  43  poles  to  a  beech,  S.  78  W.  68  poles  to  a  chest- 
nut, 8.  15  W.  74  poles  to  a  beech  and  small  spruce  pine,  8.  27  W.  90  poles  to- 
ft white  oak  near  a  road,  8.  6  £.  48  poles  to  a  birch  and  laurel,  S.  28 ^  W.  70 
poles  to  a  spruce  piue  in  the  forks  of  the  creek,  8.  6  W.  78  poles  to  a  white 
oak,  beech  and  sugar  tree  at  the  head  of  Wolf  in  the  creek  fork  gap;  thence 
S.  85  W.  18  poles  to  a  stake;  thence  running  back,  by  parallel  lines,  S.  40  E. 

86  poles,  N.  \5\4  E.  68  poles,  N.  49  E.  40  poles,  8.  8  E.  56  poles,  8.  83  £.  112 
poles.  8.  69  E.  88  poles,  N.  22  K.  22  poles,  N.  52  poles,  N.  68  E.  56  poles,  N. 

87  E.  66  poles,  8.  67  E.  108  pules,  N.  71 V^  E.  56  pules;  thence  N.  24  £.  286 
poles,  N.  181^  E.  110  poles.  N.  19  W.  62  poles,  N.  85  E.  42  poles,  N.  69  E.  46 
poles,  N.  76  E.  46  poles,  N.  78  E.  68  poles,  N.  15  E.  78  poles,  N.  27  E.  90 
poles,  N.  6  W.  50  poles;  thence  N.  28  W.  70  poles,  N.  5  £.  80  poles;  thence  N. 
85  W.  18  poles  to  the  beginning." 

It  will  be  observed  that  when  we  reach  the  call  **S.  86  W.  18  poles  to  a 
stake"  the  next  words  in  the  patent  are,  "thence  running  back  by  parallel 
lines."  But  if  you  follow  the  calls  given  in  the  patent  after  these  words 
you  do  not  run  back  by  parallel  lines,  and  the  psitent  contains  2.110  acres. 

Appellants  insist  that  the  words  "running  back  by  parallel  lines"  should 
not  be  literally  followed,  and  that  the  patent  should  be  run  out  according 
to  its  calls,  and  thus  be  made  to  contain  2,110  acres.  The  original  survey 
upon  which  the  patent  issued  is  as  follows: 

"8urveyed  on  the  27th  day  of  January,  1884,  for  Thomas  May,  assignee  of 
Thomas  Witten  and  Henry  8tratton,  176  acres  of  land  by  virtue  of  part  of 
two  Kentucky  land  office  warrants,  Nos.  24,984  and  24.031,  lying  in  Floyd 
county  aforesaid  on  Wolf  creek.  Beginning  at  a  birch  and  poplar  on  tbe- 
north  hank  of  said  creek,  it  being  the  upper  corner  of  a  223-acre  survey 
made  for  T.  May  on  said  creek;  thenoe  running  N.  40  W.  84  poles  to  a  black 
oak  on  a  steep  point,  8.  ]5V^  W.  68  [oles  to  a  beech,  S.  49  poles  W.  40  pole» 
to  a  sour  wood  and  beeoh  at  a  large  rock,  8.  8  W.  68  poles  to  a  soHr  wood 
and  beech,  N.  83  W.  198  poles  to  a  white  oak  at  the  mouth  of  a  drain,IS.  6^ 
W.  84  poles  to  a  small  beech,  8.  92  W.  2i  poles  to  a  poplar  and  stoopinf^ 
sycamore,  8.  52  poles  to  two  lynns,  8.  68  W.  68  poles  to  aJLsagar  and  dog- 
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^rood,  S.  87  W.  68  poles  to  a  poplar  and  dogwood,  N.  57  W.  10b  poles  to  a 

Ijeeoh  on  a  steep  point,  S.  71  >i  W.  62  poles  to  a  lynn  and  dogwood  at  the  forks, 

€.  24  W.  226  poles  to  a  small  sprnce  pine  and  sonr  wood,  S.  ISK  W.  112  poles 

to  a  beeoh/S.  19  E.  64  poles  to  a  poplar  and   beech,    S.  36  W.  40  poles  to  a 

't)iroh  and.beech,  S.  59  W.  48  poles  to  a  beech,  S.  78  W.  68  poles  to  a  chestnut, 

•S.  15  W.  74  poles  to  a  1)eech  and  small  spruce  pine,  S.  27  W.  90  poles  to  a 

white  oak  near  a  road,  S.  6E.  48  poles  to  a  birch  and  laurel,  S.  28^  W.  70 

ipoles  to  a'^spruce  pine  in  the  forks  of  a  creek,  S.  6  W.  78  poles  to  a  white 

^oak,  beech  and  sugar  tree  at  the  head  of  Wolf  in  the  Brush  Fork  Gap;  thence 

•  S.  86  W.  18  poles  to  a  stake,  then  running  back  by  parallel  lines  S.  40  E.  86 
Cpoles,  N/16K  E.  68  poles.  N.  49  E.  40  poles,  N.  8  E.  66  poles,  S.  88  E.  112 
ipoles,  N.  69  E.  88  poles,  N.  22  E.  22  poles,  N.  68  E.  66  poles,  N.  87  E.  66 
ipoles,  S.  67  B.  108  poles,  N.  71^  £.  66  poles,  N.  24  E.  226  poles,  N.  18V^  E.  110 
'poles,  N.  19jW.  62  poles,  N.  85  E.  42  poles,  N.  69  £.  46  poles,  N.  78  E.  68 
rpoles,  N.  16  E.  78  poles,  N.  27  E.  90  poles,  N.  6W.  60  poles,  N.  28  E.  70  poles, 
:N.  6  E.  80  poles,  thence  K.  86  W.  18  poles  to  the  beginning." 

If  we  disregard  the  words  *' running  back  by  parallel  lines,'*  and  follow 
*the  calls  of  the  patent  for  course  and  distance  instead  of  having  a  long, 
•narrow  figure  as  glTeo  in  the  above  plat,  containing  in  fact  183  acres,  we 
liave  a  figure  about  one-half  as  broad  as  it  is  long,  and  containing  about 
^ight  time8>8  much  land  as  the  patent  calls  for.  The  long,  narrow  figure 
(follows  Wolf  creek,  taking  in  the  creek  bottom.  The  proof  on  the  trial 
tends  to  show  that  May  took  out  the  patent  for  the  purpose  of  pasturing  his 
-cattle  in  the^bottom^  and  that  he  did  not  claim  anything  more  than  the 
narrow  strip  of  land  eighteen  poles  wide  and  that  no  more  than  this  was 
iln tended  to  be  included  In  the  deed  under  which   appellants  claim.    But 

•  aside  from  all  this,  reading  the  survey,  plat  and  patent  together,  we  think 
it  is  reasonably  clear  that  when  the  surveyor  had  reached  the  call  S.  86  W. 
18  poles  he  did  not  run  the  lines  back  to  the  beginning,  but  undertook  to 

•lay  them  down  by  protraction.     In  doing  this  he  reversed  the  calls,  but  by 
>a  curious  blunder  failed  to  reverse  the  lines,  that  Is,  It  is  apparent  that  the 
-calls  S.  40  E.  85  poles,  N.  16H  E.  68  poles,  N.  49  E.  40  poles,  etc.,  are  simply 
the  reverse  of  the  first  calls  in  the  patent  In  the  order  in  which  they  occur, 
when  In  reversing  the  calls  the  lines  should  have  been  taken  in  the  reverse 
•order.    The  mistake  occurs  not  only  in  the  patent,  but  In  the  entry;  and  it 
.Is  apparent  on  the  face  of  the  papers,  for  it  is  evident  that  a  patent  for  only 
176  acres  was  intended  and  not  a  patent  for  2,110.    It  is  also  evident  that 
•the  whole  trouble  comes  from  the  blunder  of  the  surveyor  in  not  reversing 
<the  lines  when  he  reversed  the  calls  and  undertook  to  lay  down  by  protrac- 
•tion  "running  back  by  parallel  lines"  to  the  beginning.    The  aotual  inten- 
tion is  shown  not  only  by  the  plat,  but  by  the   words  "running  back  by 
parallel  lines,"  for  these  words  are  not  to  be  rejected.    The  plat  is  potent 
evidence  in  oases  of  this«haraoter,    (Hogg  v.  Lusk,  ante,  — •,  decided  April 
:138,  1905,  and  cases  cited. ) 

It  is  true  there  is  an  exclusion  of  105  acres  In  the  Collinsworth  patent. 
Appellants  do  not  claim  under  this  excluriion,  and  under  the  evidence  it 
ixnust  be  presumed  that  the  land  in  dispute  is  not  within  the  exclusion. 
The  discrepancies  in  the  calls  between  the  patent  and  the  entry  of  the  sur- 
*veyor  are  slight  and  not  inaterial.    A«  the  corneroalled  for  is  in  each  case  the 
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ame.  It  is  plain  that  simply  a  mistake  was  made  Id  traDScrfblDir  E.  for  WL. 
and  N.  for  S.    As  to  the  looation  of  the  fifty-acre  patent,  while  the  evidences 
Is  conflicting  we  must  gl\e  some  weight  to  the  judgment  of  the  chancellor, 
and  we  see  no  reason  for  disturbing  his  judgment  under  all  the  proof  as  to^ 
the  location  of  this  patent. 

The  judgment  Is  affirmed  on  the  original  appeal.    But  the  judgment  fol- 
lows the  erroneous  calls  of  the  May  patent.    Instead  of  this  he  should  have- 
corrected  the  error  and  should  have  given  the  calls  as  above  stated.    On  the- 
cross  appoal  the  judgment  Is  reversed  and  the  cause  is  rezDanded  for  a  judg- 
ment as  herein  indicated. 


X.OGAN,  &c.  V.  VANARSDALL,  &». 
(Filed  May  8,  1006— Not  to  be  reported. ) 

1.  Land— Ejectment— Pleading— Demurrer— General  relief— A  petition  for 
the  recovery  of  land  by  persons  claiming  it  as  heirs  of  T.,  who  is  alleged  to 
have  been  a  lunatic  at  the  time  it  was  sold  and  conveyed  by  hlro  to  the  de- 
fendants and  their  vendors,  while  it  may  not  be  sufficient  to  support  ao 
action  in  ejectment,  is  not  demurrable,  where  the  allgatlons,  if  true,  would 
entitle  the  plaintifTs,  under  their  prayer  for  all  proper  relief,  to  a  cancella- 
tion of  the  deed,  which  would  result  In  the  restitution  of  the  land,  to  be> 
followed  by  an  accounting  for  its  detention  on  equitable  principles. 

9.  Lunatics— Conveyance  by— Unsound  mind- Adjudication— Prima  facie 
evidence— All  deeds  made  by  lunatics  are  not  void,  but  voidable  only.  The- 
fact  that  plaintiff's  ancestor  was  properly  adjudged  to  be  a  person  of  un- 
sound mind,  though  conclusive  evidence  that  such  was  his  condition  at  the 
time  of  the  inquest,  is  only  prima  facie  evidence  of  his  condition  at  the* 
time  he  sold  and  conveyed  the  land,  and  being  a  mere  presumption  it  may 
be  rebutted  by  parol  evidence. 

8.  Purchaser  from  lunatic— Remote  grantee— Notice  of  infirmity- Though 
it  may  appear  that  T.  was  of  unsound  mind  at  the  time  he  conveyed  the 
land  to  •¥.,  that  fact  can  not  divest  V. 's  grantee,  or  other  subsequent  pur- 
chasers, of  their  title  to  the  land  unless  they  had  at  the  time  .of  the  convey- 
ance to  them  respectively  notice  that  T.  was  of  unsound  mind  at  the  tlm» 
he  sold  and  conveyed  the  land  to  V. 

Breckinridge  &  Breckinridge  for  appellants. 

J.  F.  Yanarsdall  and  W.  L.  Sumrall  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  the  judgment  of  the  Mercer  Circuit  Court  sustain- 
ing a  general  demurrer  to  the  appellant's  petition  and  dismissing  the  action. 

The  action  was  instituted  by  appellants,  who  are  children  and  heirs  at 
law  of  James  P.  Terhune,  deceased,  against  appellees  to  recover  a  certain^ 
tract  of  land  in  Mercer  county  containing  147  acres,  of  which  the  deceased 
was  alleged  to  have  been  the  owner  at  the  time  of  his  death.  Two  of  the 
heirs  at  law,  Charles  W.  Terhune  and  Lilian  Croves,  having,  by  affidavit, 
informed  the  court  that  they  weie  named  as  plaintiffs  in  the  petition  with- 
out their  knowledge  or  consent,  their  names  were  stricken  therefrom,  but 
being  necessary  parties  to  the  action  they  were  made  defendants  by  an. 
amended  petition. 
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It  was,  Jd  substance,  alleged  Id  the  petition  that  at  the  April  term,  1876,. 
of  the  Mercer  Cirouit  Court  an  inquest  of  lunacy,  for  the  purpose  of  inquir- 
ing  into  the  alleged  mental  unsoundness  of  James  P.  Terhune,  was  duly 
held  before  the  judge  of  that  court,  and  by  the  verdict  of  the  jury  em- 
paneled and  sworn  to  try  the  matter  and  the  judgment  of  the  court  rendered 
thereon,  he  was  adjudged  to  be  a  person  of  unsound  mind  and  a  fit  subject 
for  the  lunatic  asylum,  to  which  institution  he  was,  by  the  further  judg- 
ment of  the  court,  sent,  and  there  confined;  that  no  other  or  subsequent  in- 
quest was  ever  held  whereby  James  P.  Terhune  was  declared  to  be  a  person 
of  sound  mind,  and  that  his  unsoundness  of  mind  continued  until  his  death 
which  occurred  in  the  year  1908. 

It  was  further  alleged  that  on  January  11,  1878,  and  while  laboring  under 
the  same  unsoundness  of  mind,  James  P.  Terhune  attempted  to  sell  and 
convey  to  the  appellee,  G.  S.  Yanarsdall,  the  tract  of  land  mentioned  and 
then  made,  acknowledged  and  delivered  to  him  a  deed  therefor,  in  consid- 
eration of  I6,93S.  of  which  sum  11,154.88  was  cash  in  hand  paid,  18,468.85 
was  paid  in  a  house  and  lot  in  Harrodsburg  and  thirty- seven  acres  of  land 
on  Gl«n*s  creek,  Mercer  county,  then  conveyed  him  by  Yanaisdall,  and  for 
the  remainder  of  the  consideration  the  latter  executed  and  delivered  to  the 
grantor  his  two  promissory  notes  of  11,164.38,  each  payable  January  1  and 
July  1,  1879,  respectively,  and  both  secured  by  lien  on  the  land  conveyed  by 
the  grantor;  that  on  February  IS,  1878,  the  land  was  sold  and  conveyed  by 
the  appellee,  Yanarsdall,  to  one  Thomas  E.  James  foi  16,678.60,  and  there- 
after James  died  testate,  having  by  will  devised  the  land  to  his  widow,  the 
appellee,  Emma  James,  who  sold  and  conveyed  it  to  appellee,  Enoch  F. 
Godfrey,  who  had  xK)S8ession  of  same  at  the  time  of  the  institution  of  this 
action,  claiming  it  as  his  own.  Emma  James  and  E.  F.  Godfrey  were  joined 
with  Yanarsdall  as  defendants. 

It  was  also  averred  that  at  the  time  of  making  the  sale  and  conveyance  to 
Yanarsdall,  and  continuously  thereafter  until  his  death,  James  P.  Terhune 
was,  by  reason  of  his  unsoundness  of  mind,  mentally  incapable  of  under- 
standing or  making  a  contract,  or  of  selling  or  conveying  his  property,  for 
which  reuwn  the  deed  to  Yanarsdall  was  and  is  void,  consequently  no  title 
passed  thereby  to  Yanarsdall  or  through  him  to  James,  or  any  of  the  subse- 
quent purchasers  of  the  land.  Finally  it  was  averred  that  appellants  are 
entitled  to  the  immediate  possession  of  the  land  in  question,  but  that  appel- 
lees are  wrongfully  depriving  them  of  the  possession  and  use  thereof  to 
their  damage  in  the  sum  of  $8,000.  By  the  prayer  of  the  petition  judgment 
was  asked  for  the  possession  of  the  land,  for  18,000  damages,  and  all  proper, 
general  and  special  relief. 

We  are  of  the  opinion  that  the  lower  court  should  not  have  sustained  the 
demurrer.  Whether  the  averments  of  the  petition  were  sufficient  to  support, 
an  action  of  ejectment  it  is  not  necessary  to  decide.  The  petition  did,  how- 
ever, present  a  state  of  facts,  which,  if  true  (and  for  the  purposes  of  the  de- 
murrer they  must  have  been  so  considered)  would  have  entitled  the  appel- 
lants, under  their  prayer,  for  nil  proper  relief,  general  and  special,  and  iui 
view  of  the  transfer  of  the  case  to  the  equity  docket,  to  a  cancellation  of 
the  deed,  which  would  of  course,  under  the  usual  circumstances,  result  ia 
the  restoration  to  appellants  of  the  land,  to  be  followed  by  such  an  account- 
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ing  by  the  appellees  for  damaf^'B  for  the  detention  thereof  as  may  have 
accorded  with  the  principles  of  equity.  We  do  not  agree  with  the  conten- 
tion  to  appellants  that  the  deed  from  James  P.  Terhune  to  Vanarsdall  was 
Toid.  It  has  time  and  again  been  held  by  this  court  that  the  contract  of  a 
X)erson  of  unsound  mind,  like  that  of  an  infant,  is  not  Toid,  but  Toldahle 
only.  (Arnett's  Committee  v.  OwenSt  23  Ey.  Law  Bep.,  HIO;  Breck- 
inridge's Heirs  \.  Ormsby,  1  J.  J.  Mar.,  286.) 

Assuming  it  to  be  true,  as  averred  in  the  petition  and  as  appears  from  the 
-copy  of  the  inquest  of  lunacy  filed  as  an  exhibit,  that  James  P.  Terhune 
was  properly  adjudged  to  be  a  person  of  unsound  mind,  that  fact,  thongfa 
•concluElve  evidence  that  such  was  his  condition  at  the  time  of  the  inquest, 
is  only  prima  facie  evidence  of  his  condition  at  the  time  of  the  sale  and  con- 
veyance to  Vanarsdall  or  any  subsequent  period.  Being  a  mere  presumption 
it  may  be  repelled  by  oral  testimony.  (Clark's  Ez'or  v.  Trairs  Adm'rs,  1 
Met. ,  35. ) 

In  the  case  at  bar  the  sale  and  conveyance  of  the  land  by  Terhune  to 
Vanarsdall  was  made  about  two  years  after  the  time  he  was  adjudged  to  be 
of  unsound  mind.  Notwithstanding  his  mental  unsoundness  at  the  time 
of  the  inquest,  he  may  have  been  of  sound  mind  and  altogether  capable  of 
contracting  when  he  sold  and  conveyed  the  land  to  Vanarsdall,  but  this 
would  have  to  be  shown  by  proof.  We  can  not  anticipate  what  defense  will 
be  presented  by  the  answer,  but  will  say  in  passing  that  though  it  may 
appear  that  Terhune  was  of  unsound  mind  at  the  time  of  the  conveyance  to 
Vanarsdall,  that  fact  can  not  divest  the  latter's  grantee,  or  the  subsequent 
imrchasers,  of  title  to  the  land,  unless  they  had,  at  the  time  of  the  convey- 
ance to  them  respectively,  notice  that  Terhune  was  of  unsound  mind  at  the 
time  he  sold  and  conveyed  the  land  to  Vanarsdall.  (Arnett's  Commit* 
tee  V.  Owens,  23  Ky.  Law  Rep..  1410.) 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 


SEIBERT,  &o.  V.  GRIEF  (NOW  MARY  B.  E.  LORAINE). 

(Filed  May  H,  1905— Not  to  be  reported. ) 

Motion  to  dismifis  appeal— Notice — A  motion  to  dismiss  an  appeal  in  this 
-court  because  the  transcript  was  not  filed  in  time  can    not  be  considered 
unless  notice  thereof  has  been  given  to  the  adverse  party,  or  unless  such 
.motion  is  made  on  the  regular  call  of  the  case. 

Crice  &  Ross  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Chief  Justice    Hobson    delivered   the   following  response   to  motion  to 
'dismiss  appeal  granted  by  the  lower  court: 

Appellees  have  entered  a  motion  to  dismiss  this  appeal  because  the  trans- 
•cript  was  not  filed  in  time,  and  has  filed  with  the  motion  a  copy  of  the  judg- 
ment and  supersedeas.    Rule  23  of  the  court  is  in  these  words:  ''Notice  to 
the  adverse  party  must  be  given  of  all  motions  made  In  this  court,  where  it 
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can  be  reasonably  done:  ProYided,  bowoTer,  Tbat  this  rule  shall  not  apply 
to  motions  made  on  the  regular  calling  of  the  cases." 

No  notice  of  the  motion  appears  to  have  been  given.  The  rule  is  an  im- 
portant one,  and  must  be  complied  with  when  the  aiotion  is  not  made  on 
4he  regular  call  of  the  oases. 

The  motion  here  can  not,  therefore,  be  considered. 


GAYLE  V.  RIQG. 

(Filed  May  8,  Ifl05>-Not  to  be  reported.) 

-Cammaok  &  Perry  for  appellant. 

Moody  &  Bourne  for  appellee. 

Judge delivered  the   following   response   to  petition   for  rehearing 

<Per  Curiam): 

Whether  A.  M.  Rlgg  established  the  warehouse  on  his  tract  of  land  men- 
tioned in  the  opinion,  or  whether  it  was  established  by  his  father,  A.  M. 
Bigg,  is  not  material  and  can  not  control  or  influence  the  rule  of  law  ap- 
plicable to  the  case.  The  fact  was  that  the  old  warehouse  was  discontinued, 
•and  a  new  one  established  at  the  points  indicated  in  the  opinion.  It  may 
«lso  be  true  that  the  present  passway,  the  one  in  dispute  in  this  case,  was 
not  always  used  by  the  public  in  getting  to  the  old  warehouse.  At  one  time 
the  road  ran  near  to  the  river,  but  the  river  bank  caved  in  so  that  the  road 
^as  destroyed.  The  public's  way  of  travel  over  that  immediate  locality 
^as  then  shifted,  according  to  the  evidence,  to  the  present  passway  by  per- 
mission of  the  then  owner  of  all  of  the  laud,  namely,  A.  M.  Bigg,  Sr.    The 

me  principle  must  apply  to  the  facts  as  stated. 

The  petition  for  rehearing  is  overruled. 


COLLINS  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  May  8.  1906— Not  to  be  reported.) 

1.  Damages— Master  and  servant— In  an  action  by  appellant  against  ap- 
pellee for  damages  alleged  to  have  been  sustained  by  injuries  to  him  by 
sulphuric  acid  escaping  from  carboys  which  he  was  transporting  and  in- 
juring him,  instructions  by  the  court  submitting  the  duty  of  appellee  to 
furnish  appellant  a  reasonably  safe  place  to  work,  and  reasonable  material 
■vrith  which  to  work,  and  that  it  was  also  its  duty  to  apprise  appellant  of 
the  dangerous  nature  of  the  thing  he  was  handling,  and  that  if  the  carboys 
inrere  defectively  stopi)ed  and  this  fact  was  known  to  appellee,  or  could  have 
t>een  known  .by  the  exercise  of  ordinary  care,  and  that  such  defect  was  not 
known  to  appellant  and  he  was  not  informed  of  it,  the  jury  should  find  for 
'the  plaintiff,  fairly  embraced  the  law  of  the  case. 

8.  Same— Appellee  was  not  required  to  insuie  the  safety  of  the  condition 
of  the  material  with  which  its  servant  was  put  to  work;  it  was  merely  re- 
<|ulred  to  exercise  ordinary  care  and  to  take  ordinary  precautions  to  protect 
Its  servants  from  injury. 

Wm.  A.  Earl  for  appellant. 


826  COLLINS  V.  L.   &    N.  B.  B.  00. 

BenjaniiD  D.  Warfleld  and  Helm,  Bruce  &  Helm  for  appellee. 

Appeal  from  Jefferson   Circuit  Court,   Common   Pleas  Branch,   Second 
Division. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  a  teamster  in  the  employment  of  appellee.  While  engaged 
in  transferring  some  carboys  of  sulphuric  add  from  one  point  of  the  city  to> 
another  a  quantity  of  the  liquid  was  spilt  upon  his  person,  seiiously  and 
probably  permanently  injuring  him.  The  suit  for  damages  against  appellee- 
charges  it  with  having  negligently  failed  to  see  to  it  that  the  carboys  were- 
securely  stopped,  and  with  having  negligently  failed  to  apprise  him  of  the 
dangerous  nature  of  the  contents  of  the  vessels;  that  he,  in  ignorance  alike- 
of  their  dangerous  nature  as  well  as  that  they  were  not  securely  stopped, 
and  while  in  the  exercise  of  ordinary  care  in  attempting  to  unload  one  of 
them  from  his  wagon,  jostled  it  so  that  some  of  its  contents  were  spilled, 
with  the  result  stated.  The  case  went  to  the  jury.  The  verdict  was  for  th» 
defendant. 

The  errors  alleged  against  the  verdict  and  judgment  are  based  upon  the 
instructions  given  to  the  jury.  These  instructions  aptly  submitted  to  the- 
Jury  appellee's  duty  to  furnish  appellant  a  reasonably  safe  place  to  work,, 
and  reasonably  safe  material  with  which  to  work,  and  that  it  was  alao  ap- 
pellee's duty  to  apprise  appellant  of  the  dangerous  nature  of  the  thinir 
which  he  was  handling;  that  if  the  carboys,  or  any  of  them,  were  defectively 
stopped  or  closed,  which  made  it  dangerous  to  one  handling  or  hauling  it» 
and  that  such  condition *was  known,  or  by  the  exercise  of  reasonable  care 
could  have  been  known,  to  the  defendant  or  its  agents  or  servants  superior- 
in  authority  to  the  plaintiff  at  the  time  plaintiff  was  directed  to  haul  it, 
and  that  the  defective  stopping  was  not  known  to  the  plaintiff,  or  he  waa 
not  informed  thereof  by  the  defendant  or  its  agents  in  superior  authority  to 
him,  whereby  he  was  injured,  the  jury  should  find  for  the  plaintiff.  We- 
think  this  fairly  embraced  the  law.  Appellee  was  not  required,  as  con- 
tended  for  by  appellant,  to  insure  the  safety  of  the  condition  of  the  materia) 
with  which  its  servant  was  put  to  work,  nor  was  appellee  bound  at  all 
hazards  to  know  its  condition.  It  was  required  merely  to  exercise  ordinary 
and  reaEonable  care  in  apprising  itself  of  the  condition,  if  it  did  not  know 
it,  and  then  to  take  such  precautions  to  sufegunrd  its  servants  as  an  or- 
dinarily prudent  person  would  have  taken  to  protect  himself  from  InJurT- 
from  the  contents  of  the  carboys  under  like  circumstances. 

The  verdict  of  the  jury  was  evidently  based  upon  the  third  instruction,, 
which  submitted  to  them  appellant's  contributory  negligence.  There  was 
testimony  by  a  number  of  witnesses,  the  servants  of  the  company  superior 
to  appellant,  to  the  effect  that  they  had  told  appellant  before  the  injury,  and 
when  directing  him  to  move  the  carboys  of  acid,  of  their  contents,  and  of 
its  dangerous  nature,  an  well  as  of  the  care  that  he  should  take  in  handling 
them.  There  was  also  evidence  to  the  effect  that  appellant  was  hurt  while- 
handling  one  of  the  carboys  roughly,  and  without  due  regard  to  his  own 
safety,  considering  the  nature  of  its  contents,  and  that  he  so  admitted  to  a 
number  of  persons  who  were  witnesses.  The  instruction  ooverini?  appel- 
lant's contributory  negligence  was  in  the  usual  form  and  is  unobjectionable. 

We  are  unable  to  find  a  prejudicial  error  in  the  matters  complained  of  hF 
appellant,  and  the  judgment  is,  therefore,  affirmed. 
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MOORE  V.  ROGERS. 

(Filed  May  8,  1906— Not  to  be  reported.) 

Petition  for  new  trial— Where  a  petition  for  a  new  trial  showe,  if  the  factSo 
relied  on  are  true,  that  with  the  slightest  diligence  those  facts  could  have^ 
been  ascertained  before  the  trial,  and  where  a  homestead  is  sought  to  be^ 
reached  and  there  Is  no  allegations  showing  an  abandonment  of  such  home^ 
stead,  a  demurrer  was  properly  sustained  to  the  petition. 

Wm.  Cromwell  for  appellant. 

J.  A.  Violett  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  the  second  appeal  in  this  case,  the  opinion  on  the  former  appeal 
being  in  84  Ky.  Law  Rep.,  — .    The  judgment  appealed  from  on  the  former- 
appeal  was  rendered  January  26,  1908,  and  was  against  the  appellee  in  thisi 
case,  depriving  her  of  a  homestead  right  in  fifty  acres  of  land  left  by  her. 
deceased  husband.    That  judgment  was  reversed.    This  appellant  sought  to. 
have  that  judgment  aflSrmed  because  she  had  made  a  sale  of  her  homestead 
right.    This  court,  in  the  former  opinion,  decided  against  appellant  upon, 
that  point.     After  the  reversal  of  that  case,  and  on  the  16th  of  April,  1904, 
the  lower  court,  in  conformity  with  the  mandate,  entered  judgment  in  the. 
action  in  favor  of  this  appellee  adjudging  her  a  homestead  in  the  land. 
And  on  the  next  day  this  petition  was  filed  seeking  to  vacate  that  judgment, 
upon  the  ground  of  newly- discovered  evidence,  to  wit:  That  on  the  22d  da^ 
of  February,  1909,  the  appellee  had  purchased  from  one  King  a  small  piece 
of  land  with  a  house  upon  it  at  the  price  of  $76,  and  that  she  took  posses- 
sion of  the  house  and  land  upon  that  date  and  continued  to  reside  therein, 
and  thereby  abandoned  her  homestead  in  the  fifty  acres  left  by  her  deceased 
husband.     It  was  alleged  that  this  deed  was  nut  recorded,  and  for  that  rea- 
son appellant  did  not  discover  this  foct. 

The  former  record  has  been  filed  as  a  part  of  the  record  on  this  appeal.     It 
appears  that  it  was  shown  on  the  former  trial  that  appellee  was  left  alone, 
when  her  husband  died,  and  that  the  dwelling  on  the  fifty  acres  was  not 
habitable  and  that  she  could  not  remain  there;  that  she  left  this  fifty  acrea. 
of  land  and  went  to  live  with  her  brother  in   the  immediate  vicinity  and 
rented  this  land  from  year  to  year;  that  she  had  not  resided  on  the  home- 
stead since  her  husband's  death  for  the  reasons  stated.    It  also  appears  from 
the  petition  that  she  purchased  this   small  piece  of  land  on  the  2*2d  day  of- 
February,  1903,  nearly  twelve  months  before  the  first  trial  and  judgment^ 
and    immediately  took  possession  of   it  and   had   resided  there  exer  since. 
And  if  these   facts  be  true,  with  the  slightest  diligence  the  facts  alleged  in 
the  petititon  could  have  been  discovered  before  the  first  trial  and  judgment. 

In  addition  to  this  the  appellant  did  not  allege  in   his  petition  that  the. 
appellee  had  taken  up  her  residence  on   this  small  piece  of  land  with  the. 
view  of  making  it  her  permanent  residence  or  had  permanently  abandoned 
the  fifty  acres,  nor  is  there  any  facts  stated  showing  such  permanent  aban-. 
donment.     For  these  reasons  the  petition  is  defective,  and  the  lower  court, 
was  correct  In  sustaining  a  demurrer  to  it. 

Wherefore,  the  judgment  is  atBrmed. 
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BOONE  y.   RIDDLE,  JUDGE  BREATHITT  CIRCUIT  COURT,  &c, 

(Filed  May  8.  1005— Not  to  be  reported.) 

1.  Writ  of  prohibition— Conflict  of  juried Ictlon—Feltner  was  nnder  bond 

•for  bis  appearance,  charged  vfith  the  oomnaission  of  a  felony  in   Breathitt 

county,  and  upon  the  calling  of  his  case  for  trial  In  that  county  it  appeared 

that  he  was  in  jail  in  Clark  county,  where  he  had  failed  to  execute  bond  in 

«  contempt  case  against  him  in  that  county.  The  appellant,  the  jailer  of 
*the  latter  county,  acting  uiran  the  advice  of  bis  attorney  and  the  circuit 
^udge  of  that  county,  refused  to  surrender  Feltner  to  the  authorities  of 
Breathitt  county  upon  the  order  of  the  circuit  judge  of  the  latter  county. 
Held— It  is  apparent  that  the  appellant  was  acting  in  good  faith  and  meant 
tio  disrespect  under  the  circumstances,  and  should  not  be  punished  for  con- 
-tempt  in  acting  in  disobedience  to  either  of  the  courts.  The  error,  if  any. 
was  not  upon  the  part  of  appellant. 

2.  Same— Practice— Where  one  is  charged  with  two  offenses,  one  a  mlsde- 
tneanor  and  the  other  a  felony,  the  proper  practice  in  the  administration  of 
%he  law  is  to  waive  for  the  time  being  the  trial  of  the  misdemeanor  in  oYder 
-lihat  the  felony  charge  may  be  investigated  and  tried,  and  as  the  Breathitt 
1/lrcuit  Court  was  in  session  at  the  time,  It  would  have  been  in  keeping 
With  the  orderly  administration  of  the  criminal  laws  of  the  State  for  the 
Iprisoner  to  have  been  surrendered  to  that  oounty. 

8.  Same— It  is  unnecessary  to  consider  the  question  of  jurisdiction  of  the 
Court  of  Appeals  at  this  time  as  the  Breathitt  Circuit  Court  is  not  in  ses- 
"^ion,  and  while  the  Clark  Circuit  Court  ma:^  try  the  prisoners  for  contempt. 
It  should  surrender  them  t<o  the  Breathitt  Circuit  Court  when  it  is  in  ses- 
sion and  upon  demand. 

D.  L.  Pendleton  and  Pendleton  &  Bush  for  plaintiff. 

B.  A.  Crutcher  for  defendant  Benton. 

Hazelrigg  &  Hazelrigg  for  defendant  Riddle. 

Opinion  of  the  court  by  Judge  Nunn. 

The  facts  leading  up  to  the  application  for  this  writ  of  prohibition  are  in 
'substance  as  follows:  One  Mose  Feltner  was  indicted  for  murder  in   the 
Breathitt  Cioruit  Court  at  some  date  prior  to  October,  1901.  and  upon   his 
^rial  was  convicted  and  sentenced  to  the  penitentiary.    Feltner  appealed  to 
^his  court,  and  his  case  was  reversed  for  errors  on  the  tiial.    (88  Ky.  Law 
Sep.,  1110.)    This  case  was  remanded  to  the  Breathitt  Circuit  Court  for  a 
tiew  trial.    Feltner  gave  bond  on  the  return  of  the  case,  but  at  the  succeed- 
ing term  did  not  appear,  and  his  bond  was  forfeited.    He  remained  a  fugi- 
1;ive  from   justice  until   some  time  in  19UI,  when  he  was  apprehended,  or 
"surrendered  himself,  and  again  gave  bond  for  his  appearance  in  that  court. 
His  case  was  set  for  trial  at  the  February  term,  190R.    On  the  call  of  the 
*oa8e  in   the  Breathitt  court,  about  February  22,   1905,  it  was  learned  that 
Feltner,  who  lived  in  Leslie  oounty,  was  in  jail  in  Clark  county,  he  having 
failed  to  give  bond  for  his  appearance  in  the  Clark  Circuit  Court  to  answer 
•a  charge  of  contempt  for  failing  to  appear  as  a  witness  in  a  civil  case  tried 
4n  that  court.    It  was  also  learned  that  one  Sam  Fields,  an  important  wit- 
ness for  the  Commonwealth  against  Feltner,  was  also  in  the  Clark  county 
^all  or.  the  same  charge  as  that  of  Feltner;  that  Fields  was  either  undei 
i)ond  or  on  recognizance  to  appear  as  a  witness  against  Feltner.    On  motion 
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of  the  Cominonwealth's  attornej  the  BreathUt  Circuit  Court  made  and  en- 
tered an  order  appointing  a  ppecial  bailiff  to  go  to  Clark  county  after  Felt^ 
ner  and  Fields.    This  order  directed   the  jailer  of  Clark  county  to  deliver- 
Feltner  and  Fields  to  the  special  bailiff  to  be  by  him  taken  to  the  Breathitt 
Circuit  Court  for  the  purposes  abo^e  indicated.    A  warrant  of  arrest  also, 
seems  to   have  been   issued  for  Feltner.    These  orders  were  disobeyed   by 
Boone,  the  jailer  of  Clark  county,  under  the  advice  of  his  attorney  and  the^ 
Judge  of  the   Clark  Circuit  Court.    The   judge  of  the  Breathitt  Circuit. 
Court  issued  a  rule  for  contempt  against  him,  and  in  response  thereto  he- 
stated  that  he  was  advised,   as  above,  and  also  stated   that   Feltner  and 
Fields  had  been  summoned  ns  witnesses  in  a  civil  action  in  the  Clark  Cir- 
cuit Court  some  time  in  the  fall  or  winter  of  1904,  but  had  left  and  failed  to. 
testify.    Thereupon  a  rule  was  issued  against  them  for  contempt   in  dis- 
obeying the  subpoenas,  and  they  were  brought  to  Clark  county  and  placed 
in  jail  in  default   of  bond,  to  await  a  hearing  on  the  rule  to  he  tried  at  the. 
next  term  of  the  Clark  Circuit  Court,  which  convened   in  April.     He  also, 
stated  that  in   disobeying  the  orders  of  the   Breathitt  Circuit   Court  he 
meant  no  disrespect  whatever,  but  refused  to  obey  solely  upon  the  advice  of' 
his  counsel  and  the  direction  of  the  judge  of  the  Clnrk  Circuit  Court.     Th& 
Breathitt  Circuit  Court  considered  this  response  insufficient,  and  caused  a 
jury  to  be  empaneled  to  try  him  for  contempt.     This  jury  brought  in  a  ver- 
dict fining  him  $500.     On  the  day  of  this  trial  the  plaintiff  appear(*d  in  thisL 
court,   filed  his  petition   and   obtained  a  temporary   writ  of    prohibitioxx 
against  the  judge  of  the  Breathitt  Circuit  Court,  prohibiting  him   from, 
further  proceeding  to  punish  him  for  contempt  until  the  matter  could  be. 
fully  heard   by  this  court.    The  judge  of  the  Breathitt  Circuit  Court,  oi^ 
learning  of  the  temporary  writ,  entered  the  following  order: 

''Commonwealth  of  Kentucky 

•*v. 
''James  Boone,  Jailer  of  Clark  County. 

"It  is  ordered  by  the  court  that  capias  pro  fine  not  to  be  entered  on  the. 
judgment  entered  against  him  for  contempt  for  1600  until  further  orders  of 
this  court." 

Here  we  have  the  jailer  of  Clark  county,  under  orders  issued  from  the 
Clark  Circuit  Court  and  judge  of  his  own  county,  being  commanded  ta 
hold  these  two  prisoners  in  the  county  jail  to  await  the  further  orders  of 
that  court  at  its  ensuing  term  for  the  trial  of  these  parties  on  a  charge  of 
misdemeanor;  and  at  the  same  time  the  same  jailer  is  ordered  by  the 
Breathitt  Circuit  Court  to  deliver  up  the  same  prisoners  to  its  special  bailiff,, 
to  be  taken  to  Breathitt  county,  one  of  them  to  be  tried  for  n^urder  an^  the 
other  to  be  sued  as  a  witness  against  him,  and  both  of  these  tribunals  are 
of  equal  power  and  authority  under  our  laws. 

It  is  apparent  that  the  jailer  was  acting  in  good  faith  and  mennt  no  dis- 
respect, and  under  the  circumstances  he  should  not  be  punished  for  con-> 
tempt  in  acting  in  disobedience  to  either  of  the  courts.  The  error,  if  any» 
was  not  upon  the  part  of  the  jailer.  We  are  unable  to  find  anywhere  in  the 
past  history  of  the  State  where  any  such  conflict  of  authority  has  existed,, 
and  the  question  Is  before  us  for  the  first  time.  The  method  pursued  by  the 
Breathitt  Circuit  Court  in  sending  after  the  accused,  Feltner,  in  order  ta 
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\V7  bim  in  accordaDoe  with  the  mandate  of  this  court  and  on  principles 
"Consistent  with  that  opinion,  was  the  usaal  and  ordinary  method,  except, 
perhaps,  as  a  matter  of  courtesy,  the  Judge  of  the  Breathitt  Circuit  Coart 
or  his  Commonwealth's  attorney  should  have  communicated  with  the  judge 
-or  Commonwealth's  attorney  of  the  Clark  Circuit  Court  previous  to  the 
t)rder  to  the  jailer  of  Clark  to  surrender  the  prisoners. 

Where  a  person  is  charged  with  two  offenses,  one  a  misdemeanor  and  the 
other  a  felony,  tt  had  been  the  usual  and  proper  practice  in  the  administn- 
tlon  of  law  to  waive,  for  the  time  being,  the  trial  of  the  misdemeanor  in 
order  that  the  felony  charge  might  be  investigated  and  tried.    But  even  if 
this  was  not  the  proper  procedure  in  the  present  case  the  Breathitt  Circuit 
X^ourt  had  jurisdiction  both  of  the  subject-matter  of  the  killing  of  Fields  by 
Feltner  and  of   the  person  of  the  accused   long  before  the  failure  of  Feltner 
to  obey  the  subpoena  in  the  Clark  Circuit  Court.     It  is  true  that  the  Clark 
'Circuit  Court  had  jurisdiction   of  the  subject-matter  and  of  the  person  cf 
Feltner,  on  the  penal  charge  of  contempt.    The  custody  of  the  body  of  Felt- 
ner was  in   the  jailer  of  Clark  county,  an  officer  of   the  Comnionwealtb. 
Now  the  question  is,  should  the  Breathitt  Circuit  Court,  under  the  exUtloK 
tiircumEtanoes,  have  had  the  body  of  Feltner  for  trial?    The  Breathitt  court 
was  then  tn  session  and  the  Clark  court  would  not  convene  until  April  fol- 
lowing. 

We  are  of  the  opinion  that  it  would  have  been  in  better  keeping  with  the 
proper  and  orderly  administration  of  the  criminal  laws  of  the  State  for  the 
prisoners  to  have  been   surrendered  to  the  Breathitt  Circuit  Court.    If  the 
principle  be  once  admitted  that  for  some  misdemeanor  another  court  xn«y 
take  awny,  even  temporarily,  the  right  of  the  first  court  to  proceed  against 
a    person  charged  with  felony,  the  result  will  be  a  most  disastrous  inter- 
ference with  the  orderly  administration  of  justice.     Persons  charged  with  a 
felony  will  readily  avail  themselves  of  the  principle  to  obtain  continuanops 
and  vexatious  delays  in  their  trials.     A  man  under  indictment  for  a  felony 
in  one  county  would  step  over  into  an  adjoining  county  and  coiumit  eoue 
insigniflcnnt  offense,  and  be  incarcerated  in  the  jail  of  that  county  until  the 
term   at  which  he  was  to  be  tried  for  the  felony  had  passed.    A  departure 
ifrom  the  rule  of,  according  to  the  court  having  the  jurisdiction  of  a  crim- 
inal, the  right  to  proceed  to  try  him,  and  the  adoption  of  the  contrary  priu- 
'ciple  that  this  jurisdiction,  though  first  acquired,  may  be  interfered  with 
until  divers  and  sundry  minor  offenses  be  disposed  of  would   indeed  be  in- 
jurious to  the  proper  administration  of   the  criminal  law.    The  question  is 
seriously  argued  by  the  counsel  for  the  judge  of  the  Breathitt  Circuit  Court 
<hat  this  court  has  not  the  jurisdiction   to  grant  the  writ  of  prohibition 
under  the  facts  in  this  case. 

We  deem  it  unnecessary  to  consider  this  question  as  at  this  time  the  writ 
would  serve  no  purpose,  even  if  granted.  The  Breathitt  Circuit  ConrI  Is 
not  inse.ssion,  and  we  are  convinced  that  the  judges  of  the  Breathitt  and 
Clark  Circuit  Courts  and  the  jailer  of  Clark  county  were  all  actuated  Vy 
proper  motives,  and  did  what  they  thought  to  be  right.  The  mistake  was 
'in  the  advice  given  the  jailer,  which  we  are  convinced  will  not  occur  again. 
'The  Clark  Circuit  Court  can  try  Feltner  and  Fields  for  the  contempt,  but 
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should  surrender  them  to  the  Breathitt  Circuit  Court  when  it  ie  in  session 
■and  upon  demand  as  indicated. 

For  these  reasons  we  do  not  grant  the  writ'-. 

Writ  denied. 

Whole  court  sitting. 


WITT,  &c.  V.  MIDDLETON. 
(Filed  Mny  4,  1905— Not  to  be  reported.) 

1.  Land— Patents— Call  lines— As  the  patent  under  which  appellants  claim 
title  is  superior  to  the  patent  under  which  appellees  claim  title,  the  title  of 
the  former  is  superior  if  It  includes  the  land  In  controversy,  but  to  compare 
the  patent  and  survey  the  calls  of  the  survey  is  duplicated  in  the  patent, 
but  it  must  be  presumed  that  the  patent  was  intended  to  follow  the  survey, 
•and  the  repeating  of  the  call  in  the  patent  is  a  clerical  error. 

8.  Same— The  proof  shows  that  appellee  Mlddleton  settled  upon  the  land 
In  1868,  acquiring  it  under  a  title  bond  from  the  patentee,  and  that  he  and 
his  co-appellee  have  been  living  upon  and  claiming  it  ever  since,  and  appel- 
lant Hensley  always  acquiesced  in  the  construction  Mlddleton  placed  upon 
his  deed,  and  where  Hensley  conveyed  to  Frost  as  being  all  of  the  land 
deeded  to  me  by  James  Brittain  to  the  foot  of  Black  mountain  containing 
400  acres,  the  court  only  adjudged  Mlddleton  the  land  to  the  Frost  line,  the 
land  in  controversy  being  north  of  Black  mountain,  and  this  view  of  the 
chancellor  seems  to  be  correct. 

Clay  &  Hardin  for  appellants. 

W.  A.  Brock  and  N.  B.  Hays  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  July  5,  1846,  J ames^  Brittain  obtained  a  patent  for  375  acres  of  land. 
Appellants  claimed  under  this  patent.  On  May  27,  1868,  James  Howard  ob- 
tained a  patent  for  200  acres,  under  which  appellees  claim.  As  the  Brittain 
patent  is  superior  to  the  Howard  patent,  appellants'  title  is  superior  to  ap- 
pellee's if  it  includes  the  land  in  controversy.  On  this  question  the  facts 
•are  few  and  simple.  If  the  Brittain  patent  is  run  out  according  to  the 
•calls,  extending  the  last  line  so  as  to  close  the  survey,  it  will  include  the 
land  in  controversy.  But  if  we  compare  the  patent  with  the  survey  and 
plat  upon  which  the  patent  Issued  we  find  that  one  of  the  calls  of  the  sur- 
vey* is  duplicated  in  the  patent,  the  reading  of  the  patent  being  as  follows: 
'**Thence  :S.  85  W.  109  poles  to  two  chestnut  oaks;  thence  S.  40  W.  60  poles  to 
two  chestnut  oaks;  thence  S.  40  W.  60  poles  to  six  sugar  trees  on  the  moun- 
tain at  the  head  of  the  left  hand  fork  of  the  Lick  branch." 

The  survey  at  this  point  leads  thus:  "Thence  S.  85  W.  100  poles  to  two 
chestnut  oaks;  thence  S.  49  W.  60  poles  to  six  sugar  trees  on  the  mountain 
at  the  head  of  the  left  hand  fork  of  the  Lick  branch." 

If  the  land  is  run  out  by  the  original  survey  without  duplicating  the  call 
€.  40  W.  60  poles  it  gives  a  body  of  land  the  shape  given  in  the  plat  on  the 
survey  and  does  not  include  the  land  in  controversy.  If  we  duplicate  the 
call  S.  40  W.  60  poles  asin  the  patent  it  produces  a  very  different  shaped 
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body  of  land,  and  will  include  the  land  in  controversy.    It  must  be  preBnmed 
that  the  patent  was  Intended  to  follow  the  survey,  and  oertainly  there  is  no 
reason  for  repeating;  the  call  S.  49  W.  60  poles.    The  repeating  of  this  caII  in 
the  patent  is  merely  a  clerical  error,  and  the  circuit  court  properly  so  held. 
It  follows  that  appellants  have  no  title  to  the  land  in  controvert,  but  it 
is  insisted  for  them  that  the  action  was  brought  by  appellee  to  quiet  his 
title,  and  that  he  must  succeed  on  the  strength  of  his  own  title  and  not  on 
the  weakness  of  their  title.    It  is  also  insisted   that  the  patent  of  Howard 
for  200  acres  was  void  as  all  the  land  was  embraced  in  an  older  patent  in 
the  name  of  Smith,  tikidmore  and  Ledford.     But  appellants  do  not  claim 
under  thtfm.    The  proof  shows  that  Howard,  the  patentee,  sold  the  patent 
boundary  to  Moses  Middleton  by  a  title  bond;  that  Middleton  settled  upon 
the  land  about  the  year  1868,  and  that  he  and  appellee,  Walter  Middleton, 
who  claims  under  him,  have  been   living  on  it  ever  since,  claiming  it  as 
their  own.    While  there  is  much  in  the  evidence  from  which  it  might  be 
concluded  that  Middleton 's  deed  does  not  cover  the  land,  still  it  is  apparent 
that  he  always  understood  that  it  did,  and  that  appellant  Heneley,  under 
whom  the  other  appellant  claims,  always  acquiesced  in  this  construction  of 
Middleton's  deed.     In  February,  1908,  Hensley  made  a  deed  to  W.  U.  FroeU 
in  which  he  described  the  land  conveyed  to  Frost  as  '^being  all  of  the  land 
deeded  to  ine  north  of  the  foot  of  Black  mountain  by  James  Brittain,  con- 
taining 400  acres."    The  court  only  adjudged  Middleton  the  land  up  to  the 
Frost  line,  the  land  in  controversy  being  north  of  the  foot  of  Black  moun- 
tain.    On  the  whole  case  the  chancellor's  judgment  seems  to  be  in  accord 
with  the  right  of  the  matter. 
Judgment  affirmed. 


L.  A.  BECKER  CO.  v.  ALVEY. 
(Filed  May  4,  1906— Not  to  be  reported.) 

1.  Contracts— Writing — Fraud  or  mistake— Burden  of  proof— Question  for 
jury— In  an  action  on  a  written  contract  made  by  a  drummer  on  December 
17,  1903,  for  the  sale  of  o  soda  fountain  at  an  agreed  price  and  upon  agreed 
payments,  which  writing  specifled  that  '^this  order  can  not  be  counter- 
manded, and  this  is  fully  understood  by  the  signer,  and  there  are  no  other 
conditions  or  agreements  with  your  salesman  except  these  herein  stated,  and 
no  claim  will  be  made  for  any  goods  not  specified  herein."  The  purchaser 
answered,  alleging  that  ''the  salesman  agreed  with  him  at  the  time  of  the 
making  of  the  contract  that  he  was  to  have  until  the  1st  day  of  January 
thereafter  to  rescind  the  order,  and  agreed  to  insert  this  agreement  in  the 
writing,  but  by  fraud  or  mistake  he  failed  to  do  so,  and  that  he,  defendant, 
at  the  time  he  signed  it  believed  it  had  been  so  inserted,  and  within  six 
days  after  the  signing  of  the  contract  he  notified  plaintiff,  in  writing,  thai 
he  had  declined  to  accept  the  fountain,"  which  allegations  were  contro- 
verted.  The  burden  was  on  the  defendant  to  sustain  his  plea  of  fraud  or 
mistake  in  the  writing,  and  the  issue  being  one  purely  of  fact,  was  prop- 
erly submitted  to  the  jury. 

2.  Sale  by  agent— Subject  to  approval  of  principal — Notice  of  accepUince— 
Bight  to  countermand- Wherea  sale  of  property  is  made  by  a  drummer  sub- 
ject to  the  approval  of  the  principal,  it  is  a  mere  order  for  the  goods  and  is- 
revocable  at  any  time  at  the  option  of  the  party  giving  it  until  accepted  by 
the  principal  and  notice  of  such  acceptance  is  given  to  the  purchaser,  and 
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the  order  may  be  withdrawn  at  any  time  by  the  purchaser  before  its  final 
acceptance. 

Eaton  &  Drake  and  D.  G.  Park  for  appellant. 

Flonrnoy  &  Reed  for  appellee. 

Appeal  from  McCraoken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  L.  A.  Becker  Co.,  Is  a  corporation  engaged  In  the  business 
of  manufacturing  soda  fountains  In  Chicago,  Illinois.  The  appellee,  W.  F. 
AlTey,  is  a  druggist  in  Pnducah,  Ky. 

On  the  17th  day  of  December,  1003,  the  appellee,  at  his  store  in  Paducah, 
gave  to  E.  B.  Davis,  a  salesman  of  appellant,  an  order  in  writing  for  a  soda 
fountain  to  be  thereafter  delivered  to  him,  the  selling  price  of  which  was 
$1,876.  This  order  was  reduced  to  writing  by  Davis,  and  signed  in  dupli- 
cate by  the  appellee,  each  party  retaining  a  copy.  The  writing  sets  out  in 
detail  a  description  of  the  fountain,  the  time  and  manner  of  delivery,  the 
cash  payment  to  be  made  on  delivery,  and  monthly  payments  thereafter 
until  the  whole  of  the  selling  price  should  be  paid.  None  of  these  details 
are  necessary  to  be  set  out  here,  as  they  constitute  no  part  of  the  contro- 
versy between  the  parties. 

Among  other  things,  there  was  printed  on  the  left  hand  side  of  the  order* 
in  capital  letters,  the  following :  '*This  order  can  not  be  countermanded,, 
and  this  is  fully  understood  by  the  signer. *'  and  on  the  right  hand  side  was. 
printed:  "There  are  no  other  conditions  or  agreements  with  your  salesman, 
except  those  herein  stated,  and  no  cliiim  will  be  made  for' any  goods  not 
specified  herein." 

This  order  was  mailed  by  the  salesmnn  to  his  principal  as  soon  as  signed. 
On  the  SBd  day  of  December,  six  days  later,  the  appellee  sent  to  appellant  a 
letter  cancelling  the  order.     To  this  appellant  refused  to  accede,  and  some- 
correspondence  resulted,  appellee  Insisting  he  had  a  right  to  cancel,  the  ap- 
pellant controverting  this  proposition. 

Appellant  proceeded  to  carry  out  its  part  of  the  contract  by  manufacturing 
the  fountain  according  to  the  terms  and  stipulations  of  the  agreement,  and 
in  due  time  shipped  it  to  appellee,  who  refused  to  receive  or  pay  for  it. 
Thereupon  appellant  was  foiced  to  take  charge  of  the  fountain,  notifying 
the  appellee  that  it  held  it  at  his  risk.  Appellee  persisting  in  his  refusal  to  < 
pay  appellant  in  accordance  with  the  terms  of  the  contract,  it  instituted] 
this  action  to  recover  the  contract  price.  The  answer,  among  other  things,, 
contains  the  averment  that  the  writing  sued  on  did  not  contain  the  whole 
of  the  contract  between  the  parties:  that  at  the  time  the  order  was  given  it 
was  agreed  between  appellee  and  appellant's  salesman  that  the  purchaser 
should  have  until  the  1st  day  of  January,  1904,  in  which  to  cancel  the  order, 
if  he  so  desired,  and  that  it  was  agreed  and  understood  that  this  should  be 
incorporated  in  the  written  contract,  but  either  by  fraud  or  mistake  on  the 
part  of  appellant's  salesman,  who  wrote  the  contract,  this  part  of  the  agree- 
ment was  omitted  from  the  writing;  that  one  of  these  two  statements  was 
true,  but  appellee  did  not  know  which.    This  was  denied  by  appellant,  and. 

vol.  27—53 
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the  case  oomiDg  od  for  trial  ^as  sabniitted  to  the  jury,  who  found  a  ver- 
dict in  favor  of  appellee;  and  from  the  judgment  predicated  on  this  verdict 
this  appeal  is  prosecuted. 

Upon  the  trial  of  the  case  the  court  held  that,  under  the  pleadings,  the 
burden  of  proof  was  on  appellee,  there  being  only  one  issue,  whether  or  not, 
either  by  fraud  or  mistake,  the  writing  did  not  contain  the  whole  agreement 
between  the  parties.  On  this  issue  the  appellee,  who  testified  for  himself, 
deposed,  positively,  that  it  was  agreed  betwe«>n  him  and  Davis  that  dur- 
ing the  time  between  the  17th  of  December,  lfl03,  and  the  1st  day  of  Janu- 
ary, 1904,  a  period  of  fourteen  days,  he  was  to  have  the  right  to  cancel  the 
order  for  the  fountain;  that  there  was  a  probability  that  he  would  change 
his  business  the  first  of  the  coming  year,  and  if  this  change  took  place  he 
would  have  no  use  for  the  fountain,  and  that  he  would  not  have  purchased 
It  without  tliis  condition  in  the  contract;  that  the  order  was  written  by 
Davis,  and  he  signed  it,  supposing  that  the  right  to  cancel  was  embraced 
therein:  that,  although  he  kept  a  duplicate  of  the  original,  he  did  not  read 
it,  or  know  of  the  omission.  Two  of  his  clerks  deposed  to  facts  which 
tended  to  corroborate  appellee;  they  both  heaid  him  insist  upon  the  right 
to  cancel,  but  did  not  see  the  order  written.  On  the  other  hand,  Davis  de- 
posed with  equal  positiveness  that  he  made  no  such  agreement  with  appel- 
lee. He  admitted  that  appellee  wanted  to  make  such  an  agreement,  but 
stated  that  he  informed  him  that,  under  the  orders  of  his  employer,  he  hadi 
no  authority  to  do  so,  and  exhibited  to  appellee  a  letter  from  his  company 
forbidding  the  acceptance  of  contracts  with  conditional  sales  in  them.  The 
issue  thus  made  was  one  of  veracity.  There  was  no  room  for  mistake.  If 
appellee's  evidence  was  to  be  believed,  the  omission  from  the  written  con- 
tract of  the  light  to  cancel  was  a  deliberate  fraud  on  the  part  of  Davis, 
the  salesman.  If,  on  the  other  hand,  Davis  was  right,  appellee  swore 
falsely. 

At  the  close  of  the  testimony  the  court  refused  all  instructions  tendered 
by  either  side,  and  gave  the  following  on  his  own  motion: 

••Gentlemen  of  the  jury— You  will  find  for  the  plaintiff.  L.  A.  Becker 
Co.,  the  amount  sued  for  in  the  petition,  to  wit,  $1,375,  unless  you  shall 
believe  from  the  evidence  in  this  case,  that  it  was  mutually  agreed  between 
defendant,  W.  F.  Alvey,  and  the  witness,  Davis,  as  agent  and  traveling 
salesman  of  the  plaintiff,  as  a  part  of  the  contract  of  sale  of  the  soda  foun- 
tain in  the  controversy  in  this  suit,  that  defendant  should  have  the  right  to 
countermand  the  purchase  of  said  soda  fountain,  at  any  time  before  the  Ist 
day  of  .January,  1904,  and  that  defendant,  Alvey,  relied  on  plaintiff's  said 
agent  to  insert  such  terms  in  the  written  contract  sued  on;  and  that  said 
agent,  through  fraud  or  mistake  on  his  part,  failed  to  insert  said  terms  in 
the  written  contract  of  sale  between  plaintiff  and  defendant,  and  that  de- 
fendant Alvey  did  not  discover,  and  by  the  use  of  ordinary  diligence,  such 
as  an  ordinarily  prudent  man  would  have  used  under  like  circumstances, 
could  not  have  discovered,  such  failure  on  the  part  of  said  agent  before  he 
signed  and  delivered  the  writing  sued  on  to  plaintiff's  agent,  then  the  law 
would  be  for  the  defendant,  and  you  will  so  find." 

This  Instruction  is  certainly  as  favorable  to  appellant  on  this  branch  of 
the  case  as  \t  deserved,  and  this  being  true,  It  is  not  necessary  to  notice  or 
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discuss  those  tenderedlby  the  parties  and  refused  by  the  court.  By  it  the 
^ury  ^ere  told,  peremptoilly,  to  find  for  the  appellant  unless  they  should 
twlieve  that,  by  frand^or  mistake,  the  agent  of  appellant  failed  to  Insert  io 
the  order  the  agreement  that^appellee  should  have  the  right  to  countermand 
4he  purchase  of  the  soda  fountain  at  any  time  before  the  1st  day  of  January, 
1904,  and  that  the  appellee  relied  on  the  agent  to  insert  the  terms  named, 
4ind  did  not  discover,  and  could  not  have  discovered,  by  the  exercise  of  or- 
•clinary  diligence  the  omission. 

We  do  not  feel  that  jt  is  necessary  to  discuss  the  merits  of  the  testimony 
adduced  upon  the  trial.  As.usoal,  where  the  facts  are  in  controversy,  much 
^ould  be  said  on  either  side.  The  issue  was  one  purely  of  fact,  and  the  jury 
^ere  the  final  arbiters  as  to  the  facts.  There  is  another  point  in  the  case 
^hich  seems  fatal  to  the  right  of  appellant  to  recover;  the  order  given  by 
appellee  to  its  salnsman  did  not  close  the  contract;  it  was  a  mere  order 
which  had  to  te  approved  by  the  bookkeeper  of  the  company  in  Chicago. 
On  this  subject  Mr.  Nash,  the  bookkeeper  in  question,  who  alone  deposed 
■as  to  it,  was  asked  this  question  : 

"Q.  State  who,  in  person,  accepted  the  wiitten  agreement  sued  on  for 
jour  company,  and  what  authority,  if  nny,  had  Mr.  Davis  of  it  except  the 
■delivery  of  it  for  your  company,  and  State  whether  or  not  the  delivery  to 
him  was  in  any  manner  subject  to  the  approval  of  any  one  else  for  your 
•company." 

'*A.  I  approved  the  contract  myself.  Mr.  Davis  acted  as  our  agent  in 
making  the  contract,  and  I  approved  it  on  belialf  of  the  company,  and  the 
•delivery  of  the  contract  to  Mr.  Davis  and  acceptance  by  him  was  subject  to 
4he  approval  of  the  company  through  me." 

On  cross-examination  he  was  asked  : 

"Q.  If  the  written  agreement  referred  to  and  accepted  by  Mr.  Davis  was 
In  any  manner  subject  to  the  approval  of  any  one  else  for  your  company, 
«tate  whose  approval  it  was  subject  to." 

"A.  The  written  agreement  referred  to  and  accepted  by  Mr.  Davis  was 
subject  to  my  approval  on  behalf  of  the  company,  and  to  no  one  else's." 

It  is  not  contended  for  appellant  that  it  ever  gave  appellee  notice  that  it 
liad  accepted  the  contract  before  It  received  his  letter  countermanding  the 
-order,  and  it  does  not  definitely  appear  at  what  precise  date  appellee  con- 
•cluded  to  accept  the  order.  On  the  back  of  the  contract  is  indorsed  "ap- 
proved," and  that  it  received  a  commercial  report  on  the  a3d  day  of  Decem- 
ber, and  gave  the  factory  order  on  the  same  date.  As  said  before,  however, 
•of  this  appellee  was  not  notified.  The  order  did  not  become  irrevocable 
upon  delivery  to  the  salesman,  Davis;  he  had  no  authority  to  accept  it  for 
bis  company;  he  could  only  receive  and  forward  it  for  approval  to  the  home 
office.  The  rule  as  to  a  mere  order  for  goods,  such  as  that  involved  in 
this  case,  is  that  it  is  revocable  at  the  option  of  the  party  giving  it  until 
•acceptance  and  notification  by  the  other  party. 

In  the  case  of  Charles  Brown  Grocery  Co.  v.  Beoket,  &c..  36  Ky.  Law 
Hep.,  308,  it  was  said:  "The  general  rule  is  that  the  acts  of  an  agent  bind 
his  principal  within  the  scope  of  his  apparent  authority,  but  that  the  prin- 
cipal is  never  bound  where  the  person  dealing  with  the  agent  knows,  or  has 
4'eaeon  to  know,  that  the  agent  is  exceeding  his  authority,  or  is  perpetrating 
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a  fraud  on  hla  prlnoipal.  The  general  rule  in  regard  to  the  authority  oT 
commercial  travelers  is  thus  stated  in  the  Am.  &  Eng.  Bnc.  of  Law,  toI- 
ume  A,  page  927,  2d  edition:  'In  the  absence  of  special  authority  to  bind  his^ 
principal  the  drummer  can  merely  solicit  and  transmit  the  order,  and  the 
contract  of  sale  does  not  become  complete  until  the  order  is  accepted  by  hi» 
principal.  *  It  has  been  held  that  when  thn  purchaser  completes  his  trans- 
actions with  the  drummer  no  binding  contract  has  been  made,  nor  any  sale, 
absolute  or  conditional;  the  purchaser  may  countermand  his  order  at  any 
time  before  the  goods  are  shipped,  or  the  house  may  refuse  to  accept  the 
order;  that  it  is  a  mere  proposal  to  be  accepted  or  not  as  the  house  may  Eee- 
fit,  and  may  be  withdrawn  by  the  purchaser  at  any  time  before  its  final 
acceptance.  (McKlndley  t.  Dunham,  65  Wis.,  615;  Bensberg  t.  Harris,  46 
Mo.  App.,  404.)" 

In  the  case  of  John  Matthews'  Apparatus  Co.  t.  Renz  &  Henry,  22  Ey. 
Law  Bep.,  1528,  which  was  similar  to  that  at  bar,  the  rule  on  the  questions 
under  discussion  was  thus  stated:  "We  consider  that  the  main  and  only 
necessary  question  for  us  to  determine  is  whether  the  transaction  in  ques- 
tion was  a  contract,  or  merely  an  offer  or  order,  which  either  party  was  at 
liberty  to  decline  before  final  acceptHuce.  The  indisputable  facts  are  thnt- 
Russell,  the  traveling  salesman  of  appellant,  was  a  'drummer,'  a  term  that 
has  come  to  have  a  fixed  and  proper  place  in  our  language,  as  well  as  in- 
our  law;  that  this  transaction  was  the  usual  taking  of  an  order  by  the- 
drummer,  and  transmitting  it  to  his  'house'  for  action,  approval  or  rejec- 
tion. The  custom  of  so  doiiig  business  Is  of  such  long  standing,  so  exten- 
sive and  so  important  in  the  comroercial  world,  especially  In  the  United 
States,  that  the  oouits  will  talke  notice  of  it.  They  have  done  so,  and  this- 
court  has.  In  the  Charles  Brown  Grocery  Co.  v.  Becket,  22  Ky.  Law  Rep., 
8S)4,  we  recognized  in  this  State  what  appears  to  be  the  general  rule  in  most^ 
or  all  of  the  States,  quoting  It  in  this  language:  *In  the  absence  of  special 
authority  to  bind  his  principal  the  drummer  can  merely  solicit  and  trans- 
mit the  order,  and  the  contract  of  sale  does  not  become  completed  until  the 
order  is  accepted  by  his  principal.'  Any  other  construction  of  these  trans- 
actions would  tend  to  so  materially  hamper  and  cripple  this  important 
means  of  conducting  mercantile  business,  as  to  well  nigh  destroy  its  effec- 
tiveness, now  so  generally  understood,  employed  and  recognized.  The  blank 
form  iised  in  the  case  at  bar,  executed  in  duplicate,  one  signed  by  the  pro- 
posed  buyer  (which  was  forwarded  by  the  drummer  to  his  principal),  the- 
other  signed  by  the  salesman  and  delivered  to  the  proposed  buyer,  bore  a 
customary  memoranda  of  what  had  occurred  to  evidence  the  contract* 
should  the  minds  of  the  contracting  x>Arties  finally  meet.  It  was  In  no 
sense  a  closed  transaction,  and  the  correspondence  between  the  parties- 
shows  conclusively  that  neither  of  them  then  regarded  it  as  closed." 

In  9  Cyc,  184,  it  is  said:  "On  the  other  hand,  un  offer,  if  not  under  seal, 
may  be  re\oked  or  withdrawn  at  any  time  before  it  is  accepted,  and  the 
acceptance  communoiated  when  communication  is  necessary,  for  until  then 
there  is  neither  agreement  nor  consideration.  A  bid  at  an  auction,  which 
is  an  offer  to  purchase  the  property  put  up,  may  be  withdrawn  at  any  time- 
before  the  hammer  goes  down.  An  order  given  to  an  agent  who  has  no  au- 
thority to  accept  it,  but  only  to  forward  it  to  his  principal  for  approval,  is 
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Terocable  at  any  time  before  it  Is  accepted  by  the  principal  and  the  accept* 
4»nce  ooDjmnDicated  to  the  ofierer.  Where  an  offer  is  accepted  before  it  ii 
revoked  the  contract  is  as  oblif^atory  as  if  both  promises  were  simultaneous. 
Here,  as  in  other  like  oases,  if  both  parties  meet,  one  prepared  to  accept  and 
the  other  to  retract,  whichever  speaks  first  will  have  the  law  with  him; 
and  this  qneFtion  is  one  of  fact  to  be  decided  by  the  jury.  The  offerer  may 
revoke  his  offer  before  It  Is  accepted,  even  though  he  has  expressly  declared 
in  it  that  he  will  not,  or  has,  by  the  very  terms  of  the  offer,  allowed  the 
offeree  a  certain  number  of  days  in  which  to  accept  it,  as  in  the  case  of 
options  or  refusals,  unless  the  offer  is  under  seal,  or  the  agreement  to  hold 
it  open  is  supported  by  a  consideration.  But  the  offer  is  a  continuing  offer 
until  it  is  withdrawn,  and  the  withdrawal  communicated,  and  if  it  is  ac- 
cepted, and  the  acceptance  is  communloat<ed  before  the  offer  is  withdrawn 
and  notice  thereof  given,  and  within  the  time  expressly  or  impliedly  lim- 
ited, the  agreement  is  complete,  and  the  offer  is  no  longer  revocable." 

Until  the  offer  to  purchase  was  accepted  there  was  no  contract  between 
the  parties,  it  being  the  rul6  that  contracts  must  have  mutuality  to  be  bind- 
ing. There  was  no  consideration  for  the  agreement  that  the  offer  should 
not  be  revoked.  If  A.  proposes  to  B.  to  sell  him  property  at  a  given  price, 
-and  states  that  B.  is  to  have  a  given  time  within  which  to  accept  the  propo* 
sition,  this  is  called  an  option,  and  in  effect  contains  the  agreement  that 
for  the  given  time  the  offer  is  irrevocable;  but  unless  there  is  a  considera- 
tion for  the  option  it  is  revocable,  nevertheless,  by  the  offerer  at  any  time 
before  the  acceptance  of  the  offeree.  The  case  of  Litz  v.  Goosling,  98  Ey., 
186,  involved  an  option  given  to  purchase  mineral  lands  at  a  specified  price, 
for  a  given  time,  and  in  an  action  to  enforce  this  contract,  it  was  said : 
"* Reciprocity  of  obligation  is,  however,  essential  to  the  validity  of  a  con- 
tract, and  it  is  a  general  rule  that  in  order  to  be  binding  upon  or  enforcible 
by  one  party,  it  must  be  so  as  to  both.  This  is  the  very  essence  of  it.  The 
•act  to  be  done  upon  the  one  hand  need  not  necessarily  be  simultaneous  with 
^he  consideration  paid,  or  to  be  paid,  upon  the  other,  but  it  is  elementary 
iihat  mutuality  of  obligation  is,  in  general,  necessary  to  uphold  a  contract. 
If  one  agrees,  at  the  option  of  another,  to  convey  to  him  land  at  a  certain 
price,  and  the  consideration  is  unexecuted,  such  an  agreement  is  not  en- 
forcible,  because  it  rests  altogether  with  one  party  whether  it  shall  be  oar- 
!ried  out.  There  is  no  mutuality  of  obligation  in  it.  A  mere  naked  option 
*to  one  party,  where  no  advantage  or  disadvantage,  necessary  ae  a  considera* 
tion  to  support  a  contract,  moves  between  the  parties,  is  not  enforcible.  It 
Is  a  nudum  pactum  because  there  is  not  a  legal  obligation  upon  each  side  to 
perform.  (Smith,  Ac.  v.  Cannier,  88  Ey.,  867;  Bank  of  Louisville  v.  Bau- 
melster,  &c.,  87  Ey.,  6. )  If  the  contract  for  an  option  to  purchase  real 
estate  at  a  certain  price  within  a  certain  time  be  based  upon  a  sufficient 
•consideration,  which  may  consist,  of  course,  either  in  an  advantage  moving 
•to  the  one  party  or  a  disadvantage  to  the  other,  then  it  is  enforcible;  but 
where  a  mere  naked  option,  destitute  of  consideration,  is  given  to  one,  it  la 
iiot  enforcible,  because  there  is  no  mutuality  of  right  and  remedy." 

In  the  case  at  bar  the  proposition  of  appellee  was  to  buy  a  soda  fountain 
from  appellant  at  a  given  price,  with  the  express  stipulation  that  this  offer 
^vonld  not  be  witbdrewo  until  appellant  had  exercised  its  option  of  accept 
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ance.  Appellant  ^as  not  bound  by  this  contract  until  after  It  chose  to 
accept  it,  and  until  it  was  bound  appellee  was  not  bound.  There  waft  no 
consideration  for  the  additional  and  independent  contract  that  the  offer 
was  to  remain  open  until  after  appellant  exercised  Its  option  of  acceptance. 
This  being  true,  it  follows  that  until  the  noti^cation  to  appellee  by  appel- 
lant that  it  had  accepted  his  offer'there  was  no  contract  between  them,  anil 
appellee  had  the  right  to  withdraw  his  proposition  to  purchase.  There  hav- 
ing been  no  contrariety  as  to  the  essential  facts  on  this  branch  of  the  case,, 
appellee  was  entitled  to  a  peremptory  instiuction  in  his  favor. 
Judgment  affirmed. 


CHESTNUT  V.  GREEN. 

(Filed  April  26,  1905.) 

Sale  of  timber— Written  contract— Right  of  purchaser  to  remore  timber- 
Where  a  written  contract  is  made  for  the  sale  of  all  the  timber  on  a  tract  to 
be  removed  therefrom  in  fifteen  months,  the  purchaser  acquired  do  right  to 
.cut  or  remove  any  timber  from  said  land  after  the  explratloD  of  flfteeik 
months  from  the  date  of  the  contract. 

Jas.  M.  Hays  for  appellant. 

James  Sparks  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  the  judgment  of  the  Tjanrel  Circuit  Court  in  favor  of 
appellee  for  1200  as  damages  against  appellant  for  cutting  timber  trees  on  a 
certain  tract  of  land.  The  appellee  claimed  to  have  purchased  the  timber 
on  a  tract  of  land  owned  by  G.  W.  Brewer  and  wife.  The  written  contract, 
as  produced  by  appellee  in  evidence,  is  to  the  effect  that  for  the  considera- 
tion of  158.30,  agreed  to  be  paid  by  appellee  to  the  Brewers  in  lumber  at 
certain  prices,  the  Brewers  conveyed  to  him  all  the  timber  on  the  land 
which  they  owned,  and  that  appellee  was  to  have,  as  alleged  by  appellee, 
thirty  months  in  which  time  to  remove  the  timber  from  the  land.  This 
contract  was  dated  May  31,  1901. 

Appellant  purchased  and  received  a  conveyance  from   the  Brewers  to  this- 
land  upon  which  the  timber  was  situated  December  26,  19i)-3,  and   there  was 
no  reservation  in  the  deed  of  the  timber   sold  to  appellee.     Appellant  after 
this  cut   the   timber  from  the  hind   and  sold    it,  and   appellee   brought  this 
action  against  him  for  damages,  claiming   that  the  timber  was  worth  §650. 
Appellee   upon  the  trial   did  not  show  by  his  evidence,  nor  even  give  an 
opinion  as  to  the  number  of  trees  that  stood  upon  this  land  or  the  amount 
of  lumber  the  trees  should  have  made.     He  only  stated  that  the  poplar  was 
worth  t6  per  thousand  and  the  other  timber  |4  per  thousand.     Appellant 
proved  that  all  the  trees  on  the  land  only  made  eighty  five  thousand  feet  of 
lumber,  the  poplar  worth  $2  per  thousand  and  the  other  |1  per  thousand 
feet.     Appellant  stated   he  knew  of  the  contract  of  sale  by  Brewer  of  this 
timber  to  appellee,  but  understood  the  limit  given  in  it  to  the  appellee  to 
get  the  timber  off  of  it  to  be  fifteen  months,  and  that  his  purchase  J  was  lone 
after  that  time  had  expired. 
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UpoD  these  facte  the  court  gave  the  following  iDstruction:  "GentleineD  of 
the  jnrjf  if  you  shall  believe  from  the  evidence  that  the  plaintiff,  James  C. 
Green,  purchased  the  timber  In  this  controversy  from  George  and  Sallie 
Brewer  by  the  contract  introduced  in  evidence,  and  that  plaintiff  was  to 
have  either  fifteen  or  thirty  months  in  which  to  remove  such  timber,  and 
that  the  defendant  knew  of  such  purchase  of  such  timber  by  plaintiff,  and 
then  went  upon  the  land  in  controversy  and  cut  and  removed  any  timber 
embraced  by  such  contract,  then  you  shall  find  for  the  plaintiff  by  the  way 
of  damages  the  fair  cash  value  of  the  timber  taken,  not  exceeding  1650.  If 
you  do  not  believe,  as  required  by  instruction  "No.  1,  you  will  find  for  the 
defendant." 

Upon  one  point  the  instruction  is  erroneous  and  prejudicial  to  appellant, 
in  that  the  court  stated  that  the  appellee  was  entitled  to  recover  whether  he 
had  fifteen  or  thirty  months  to  remove  the  timber  from  the  land.  The  ap- 
pellant  introduced  Brewer,  who  made  the  contract  with  appellee,  who  stated 
that  the  written  contract  with  reference  to  the  sale  of  this  timber  to  appel- 
lee only  gave  him  fifteen  months  within  which  to  remove  the  timber  from 
the  land,  and  that  the  word  "fifteen"  had  been  erased,  or  partially  erased, 
since  the  execution  of  the  contract,  and  the  word  "thirty"  inserted,  making 
it  read  thirty  months.  And  also  that  the  contract  stated  that  he,  Brewer, 
was  to  pay  for  spruce  pine  lumber  at  $6.50  per  thousand  and  *'$6.60"  had 
been  erafed  and  "17.60"  had  been  inserted,  and  that  these  changes  had  been 
made  without  his  authority.  It  appears  that  the  witness  pointed  out  these 
changes,  he  having  the  original  writing  present.  There  was  other  evidence 
introduced  to  corroborate  this  witness'  statements. 

We  presume  the  lower  court  took  the  view  that  the  time  in  which  appellee 
should  remove  the  timber  from  this  laud  was  not  material  as  there  was  no 
provision  in  the  contract  stating  to  whom  the  timber  should  belong  in  case 
it  was  not  removed  within  the  time  named.  In  this  we  think  the  court 
was  mistaken.  In  the  contract  it  was  expressly  stated,  according  to  appel- 
lant's contention,  only  fifteen  months  to  remove  the  timber  from  the  land. 
Brewer  still  owned  the  laud  and  permitted  appellee  to  enter  upon  it  during 
the  time  named  to  get  the  timber.  Under  the  contract,  if  appellee  had  en- 
tered npon  the  land  after  the  expiration  of  that  date  without  the  consent  of 
Brewer,  he  would  have  teen  a  treppasser.  In  the  case  of  Boisaubln  v.  Heed, 
1  Abb.,  161  N.  Y. ,  a  contract  similar  to  the  one  before  us  was  under  consid- 
enation.  There  the  party  under  the  contract  was  given  ten  yeais  to  re- 
move the  timber  from  the  land,  and  in  the  tenth  year  he  cut  many  logs 
that  he  was  unable  to  remove  within  the  period  named,  and  he  afterwards 
undertook  to  remove  them  and  the  owner  of  the  land  enjoined  him;  and  in 
discussing  that  case  Judge  Mason,  of  the  Supreme  Court,  said:  "I  am  not 
able  to  distinguish  this  case  from  the  case  of  Howard  v.  Lincoln,  18  Me.,  122, 
where  the  plaintiff  sold  to  one  Smith  all  the  pine  timber,  white  and  hard, 
fit  for  boards,  logs,  etc.,  which  was  then  standing,  lying  or  being  on  cer- 
tain premises,  describing  them,  the  said  Smith  to  have  the  term  of  three 
years  from  the  date  of  the  contract  to  haul  the  timber.  In  that  case  the 
court  held  it  was  only  a  stile  of  the  timber  which  the  vendee  might  remove 
within  the  three  years,  and  no  more."  This  case  was  appealed  from  the 
Supreme  Court  to  the  Court  of  Appeals,  and  Judge  Leonard,  of  the  couit, 


840  HOGG  V.  LU8K. 

8aid:-*'Tbe  defendant  cat  down  more  timber  than  he  could  remove  within 
his  term.  He  knew  that  hifl  right  to  enter  and  carry  away  expired  at  a  par- 
ticular day.  He  attempted  to  overreach  the  letter  of  his  covenant,  and  mntt 
be  allowed.to  bear  his  loss  without  remedy.*'  (Pease  ^.  Gibson,  6  Greenl., 
81;  Warren  v.  Leland,  9  Barb.,  622,  N.  Y.) 

In  the  case  at  bar  It  was  agreed  that  the  Brewers  did  not  sell  to  appellant 
the  timber  in  controversy  until  several  months  after  appellee's  contract  had 
expired,  if  appellant's  contention  concerning  the  fifteen  months'  limitation 
is  correct,  and  as  appellant  introduced  evidence  to  sustain  his  contention, 
the  court  should  have  instructed  the  jury  on  this  question,  and  in  effect 
should  have  told  the  jury  that  if  they  believed  from  the  evidence  that  in  the 
eale  of  the  timber  by  Brewer  to  appellee  he  was  limited  to  fifteen  months 
within  which  to  remove  the  timber  they  should  find  for  appellant,  but  if 
the  limit  was  thirty  months  they  should  find  for  appellee  the  value  of  the 
timber  as  it  stood  in  the  tree. 

For  these  reasons  the  judf^ment  of  the  lower  court  is  reversed  and  the 
oause  remanded  for  further  proceedings  consistent  herewith. 


HOGG  V.  LUSK. 

(Filed  April  28,  1906.) 

Land— Boundary— Conflicting  surveys—How  corrected— Where  there  are 
erroneous  calls  and  an  omitted  line  in  a  survey  of  land,  they  should  be 
corrected  by  the  plat  and  the  patent  established.  In  ascertaining  a  bound- 
ary or  a  track  of  land  where  there  is  an  apparent  lap  of  an  adjoining  tract, 
they  should  be  corrected  by  the  original  plat  and  patent  established,  that 
the  intention  of  the  parties  in  making  the  "urvey  may  be  effectuated,  and 
the  mere  mistakes  of  the  officer  in  transcribing  the  field  notes  should  not  be 
allowed  to  frustrate  this  intention  if  there  is  evidence  by  which  they  may 
correct  it. 

W.  F.  Hall,  John  Baker  and  Bobt.  L.  Greene  for  appellant. 

E.  E.  Hogg  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  controversy  arose  from  a  dispute  as  to  the  title  of  land,  and  depends 
for  adjudication  upon  the  validity  of  a  patent  for  400  acres  issued  to  Allen 
Christian  in  1844.  In  1860  a  patent  was  issued  to  the  appellee,  John  W. 
Lusk,  fcr  800  acres.  Both  of  these  grants  are  in  Perry  county,  Kentucky, 
and  are  situated  near  each  other.  The  question  is,  do  they  lap?  If  so,  the 
land  within  the  interference  belongs  to  appellant,  as  the  remote  vendee  of 
Allen  Christian,  the  patentee  of  the  elder  grant.  The  land  involved  is  un- 
enclosed and  unoccupied,  and  no  title  by  adverse  poasession  was  shown  bj 
either  claimant.  The  procedure  was  a  bill  in  equity  by  appellee  to  quiet 
title  to  his  800  acres.  The  answer  claimed  title  in  appellant  to  the  extent 
of  the  interference.  The  chancellor  decreed  that  the  patents  did  not  lap, 
and  that  appellee's  title  to  the  whole  boundary  of  his  patent  be  quieted, with 
appropriate  restraining  orders.  From  this  judgment  this  appeal  is  prose- 
cuted. 
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Appellant  admits,  and  It  la  obylouely  true,  that  if  his  patent  is  sought  to 

be  established  by  the  oonrses  and  distances  of  Its  calls   it  mns  wild,  and 

can  In  no  way  be  so  closed  as  to  constitute  a  valid  mnniment  of  title;  and 

if  these  calls  mnst  be  adhered  to  the  judgment  of  the  chancellor  must  be 

affirmed.    But  he  insists  that  certain  of  the  calls  are  evidently  clerical 

•errors,  which  can  be  corrected  by  reference  to  the  plat  in  the  stirveyor's 

•oertifluate,  and  that  when  so  corrected  his  patent  will  be  established  so  as  to 

embrace  from  80  to  100  acres  of  the  land  within  the  lines  of  appellee's  800- 

acre  patent.    The  calls  in  the  surveyor's  certificate  are  the  same  as  those  in 

the  patent,  and,  therefore,  contain  the  same  errors,  and  if  they  are  to  be 

•corrected,  this  must  he  done  alone  by  the  plat  drawn    by  the  surveyor. 

The  plat  presents  the  following  figure,  and  is  drawn  to  a  scale  of  ICO  poles 

to  the  inch : 


Scale  150  poles  to  an  inch 


On  this  plat  we  have  numbered  the  corners  1,  2,  8,  4,  6,  6,  7  and  8.  No.  1 
tMing  the  point  of  beginning.  The  following  are  the  calls  from  the  survey- 
or's certificate:  '^Beginning  at  a  white  oak  and  two  dogwoods  on  the  north 
of  said  creek  (Bull  creek  of  Kentucky  river);  thence  N.  46  E.  62  poles  to  a 
•chestnut  beginning  of  a  survey  in  the  name  of  said  Christian ;  then  with  a 

line  of  the  same  S.  65  E.  46  poles  to  a  white  oak.  8.  16  E.  26pole8  toa  beech, 
1^.  66  B.  120  to  a  stake,  N.  50  E.  100  to  a  stake,  N.  60  E.  600  poles  to  a  stake; 
thence  8.  16  W.  460  poles  to  the  beginning."    The  first,  second,  third  and 

fourth  calls  are  not  in  dispute,  nor  is  there  any  trouble  with  five  and  six, 
as  it  is  clear  there  is  a  corner  nearly  halfway  between  four  and  six  which 
«hou]d  be  No.  6,  and  we  have  so  marked  it  on  the  plat.    In  other  words,  the 
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two  calls,  N.  66  E.  ISO  and  N.  60  E.  100,  carry  from  the  fourth  to  the  sixtb 
corner  on  the  plat,  there  being  only  a  variation  of  five  degrees  In  their 
courses,  which  Is  not  visible,  on  the  line,  but  the  two  distanoes  added  make 
220  poles,  which,  according  to  the  scale,  is  the  distance  from  No.  4  to  No.  ft 
on  the  plat. 

In  the  line  from  six  to  seven  comes  the  first  difficulty.  This  call  is  N. 
80  E.  500  poles,  and  if  adopted  renders  any  further  attempt  to  establish  the 
patent,  under  which  appellant  claims,  abortive.  A  reference,  however,  to 
the  surveyor's  plat  shows  that  instead  of  this  call  being  N.  60  E.  600  poles, 
it  should  be  N.  60  W.  600  poles,  there  evidently  being  a  mistake  in  the 
transcription  of  the  field  notes.  A  second  error  is  found  in  the  line  from 
seven  to  eight.  This  call  in  the  surveyor's  certificate  and  in  the  patent  Is 
S.  16  W.  460  poles  to  the  beginning.  The  plat  shows  this  to  be  error,  andtb*t 
*'we6t"  in  the  call  should  be  '*east."  But  with  these  corrections  the  patent 
does  not  close,  for  the  want  of  a  line  from  eight  to  one,  the  point  of  begin- 
ning. This  line  oppears  on  the  surveyor's  plat,  and  thus  establishes  a  thiid 
mistake  in  the  transcription  of  the  field  notes.  This  brings  us  to  the  ques- 
tion of  law,  which  is  decisive  of  this  case.  May  we  resort  to  the  surveyor's 
plat,  which  is  a  part  of  the  record,  to  correct  the  calls  both  of  the  certificate 
and  the  patent  based  upon  it? 

In  the  case  of  Alexander  v.  Lively,  6  Mon.,  159,  there  was  involved  » 
question  almost  identical  with  the  one  at  bar.  There  both  the  patent  and 
the  certificate  described  a  figure  of  five  lines  and  angles,  while  the  plat 
annexed  to  the  certificate  of  surveyor  presenteil  the  figure  as  one  of  six  lines. 
The  calls  in  the  certificate  and  patent  would  not  close  the  figure,  and  unless 
these  could  be  corrected  alone  by  the  plat  the  effort  to  establish  the  patent 
failed.  The  court  said  :  "Thus  the  calls  of  the  patent  and  certificate  alone 
go  far,  when  all  the  calls  are  taken  together,  to  point  out  what  and  where 
the  mistake  is,  that  is,  that  the  surveyor  omitted  nn  entire  line.  But  we 
are  not  left  to  decide  the  axse  here,  for  when  the  plat  is  inspected  it  ex- 
hibits to  the  eye  at  once  a  figure  precisely  corresponding  with  the  one 
which  we  have  construed  by  inserting  the  omitted  line,  and  indeed  exhibits 
the  third  lino  itself,  which  was  the  one  omitted. 

"The  plat  is  a  neces.«:ary  part  of  the  surveyor's  report  required  by  law, 
and  is,  therefore,  proper  evidence  in  af^certnining  the  position  of  the  land 
and  what  is  inclnded,  and  must  settle  the  figure  in  this  case,  and  prove  the 
mistake.  *  *  *  We,  therefore,  conclude  that  the  plat  in  this  caee  must 
be  held  suflRcient  under  these  circumstances  to  supply  this  omitted  course* 
and  to  correct  the  silence  or  omission  of  the  ceitiflcate  and  patent,  and  thai; 
the  court  below  erred  in  refusing  to  supply  this  omitted  line  and  sustain 
the  patent,  and  the  jiidginent  must  be  reversed." 

In  the  cuse  of  Meroer,  &c.  v.  Bate,  &c. ,  4  J  J.  Mar.,  834,  on  the  subject 
of  the  value  of  the  plat  in  the  surveyor's  certificate  to  correct  errors  in  the 
patent,  the  court  .said  :  "The  ollicial  acts  of  the  surveyor  are  to  be  accred- 
ited. Tiie  court  must  presume  that  he  did  his  duty,  and  that  his  report  is 
accurate,  the  more  especially  as  there  is  nothing  which  can  tend  to  even  a 
suspicion  that  there  was  any  mistake  or  fraud.  The  oiiginal  plat  is  not 
only  admi:>sib1e  as  evidence,  but  it  is  intrinsically  one  of  the  most  potent 
facts  which  can  be  adduced;  and  hence  it  has  been  often  odmitted  by  the 
court  as  always  either  preponderating  or  alone  conclusive."  • 
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Id  the  case  of  Steele's  Heirs  v.  Taylor,  8  Mar.,  S26,  on  the  same  subject,  It. 
was  said :   "If  the  lessors  of  the  plaintiff  had  a  right  to  resort  to  the  orig- 
inal plat  and  certificate  of  survey,  for  the  purpose  of  supplying  the  defect  or^ 
omission  in  the  description  of  the  tract  contained  in  the  patent,  there  is  no. 
difficulty  in  the  case,  and  we  can  perceive  no  principle  which  would  be  vio- 
lated in  permitting  them  to  do  so.    The  survey  is  matter  of  record  of  equal 
dignity  with  the  patent  itself,  is  referred  to  by  the  patent,  and  is  the  only 
source  from  which  the  description  of  the  boundaries  contained  in  the  patent 
was  originally  taken." 

In  the  case  of  Bruce  v.  Taylor,  2  J.  J.  Mar.,  160,  the  court  said:  "In  this, 
case  there  is  a  manifest  mistake  in  the  calls  of  the  patent   for  course  and. 
distance.    If  they  must  be  literally  pursued  for  ascertaining  the  boundary, 
much  of  the  land  which  the  patent  will   be  made  to  include  will  be  covered 
by  the  Ohio  river,  and  some  of  it  will  be  in  the  State  of  Ohio.     It  was  not. 
intended  to  appropriate  the  river,  nor  land  on  the  north  of  it;  it  was  not. 
practicable  to  do  either.    Then    here  is  a  plain  mistake  in  the  patent;  how 
is  it  to  be  rectified?    There  must  be  some  deviations  from  the  calls,  and. 
consequently  some   other   line  than  that  which  would  be  described  by  them 
must  be  established.     This  line  is  evidently  the  river.    Disregard  the  calls, 
for  course  and  distance,  and  no  rational  mind  can  doubt  that  it  was  the  in- 
tention of  the  government,  the  patentee  and  the  surveyor,  to  bound   the> 
8,200  acres  on   the  north  by  the  river.     These  calls  must  be  disregarded, 
because  they  are   incongruous  and  false.     *    *    *    But   in  addition   to  all 
this  the  original  survey  is  exhibited,  and    shows  the  river  as  the  northern 
boundary.    This  is  decisive.     The  survey  is  the  foundation  of  the  patent.    It, 
is  of  record,  and  in  that  respect  equal  in  dignity  to  the  patent.     It  does  not 
contradict,  but  only  rendeis  fixed  and  certain,  some  of  the  calls  of  the  pat- 
ent.   The  survey  may  be  used  to  aid  in  supplying  omissions,  or  in  correct- 
ing mistakes  in  patents." 

In  the  case  of  Patrick  v.  Spradlin,  10  Ky.  Law  Rep.,  1038,  all  of  the  fore- 
going cases  were  reviewed  and  approved,  and  the  principle  of  correcting  the 
calls  of  the  patent  by  the  surveyor's  certificate  upheld. 

In  the  case  of  the  6«  11  Co.  Land  and  Coal  Co.  v.  Hendrickson,  24  Ey. 
Law  Hep.,  871,  the  principle    is  reaffirmed  that  the  original  plat  of  the  sur- 
vey may  always  !e  used  in  evidence  to  show  the  position  of  the  land,  and 
1b  evidence  of  the'inost  potent  kind  in  determining  the  original  location  of* 
the  lines  and  corners. 

The  case  of  Zinimenimn  v.  Brooks  and  Carter  County  v.  Brooks,  25  Ky. 
Law  Rep.,  2384,  Involved  the  validity  of  the  act  estahliphing  the  county  of 
Beckham,  and  it  was  insisted  that  the  act  was  void  because  the  boundaries 
of  the  proposed  county  would  not  close,  and  in  fact  included  part  of  the 
State  of  Ohio.  The  court,  through  Judge  Hobson,  said:  "The  act  must  be 
treated  like  a  patent,  and  will  not  be  rejected  as  void  because  of  a  mistake 
in  one  of  the  calls,  if  from  the  whole  act  what  was  meant  can  be  reasonably 
determined.  The  rule  Is  that  the  court  will  inspect  the  whole  act,  and  if* 
the  actual  intention  of  the  legislature  can  be  thus  obtained,  the  false  de- 
eoription  will  be  rejected  or  words  substituted  in  the  place  of  thoFo  u.sed  by- 
mistake,  so  as  to  give  effect  to  the  law;  thus  south  may  be  read  for  north,^ 
or  east  for  west  in  a  call  where,  from  the  act  as  a  whole,  the  mistake  is  apr. 
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'imreiit;  for  it  Ifl  a  matter  of  oommon  knowledge  that  mlstakeB  of  thU  char- 
-noter  are  sometimes  made  In  transcribing.  (Palms  y.  Shewano  County,  61 
Wis.,  211;  Rabun  County  t.  HaTersham  County,  70  Ga.,  248.)  In  the  latter 
xsase  the  word  'river'  in  the  enrolled  bill  was  read  'ridge,*  it  being  mani- 
festly a  clerical  error.  It  is  not  presumed  that  the  legislature  intended  to 
Include  in  the  county  part  of  the  State  of  Ohio.  The  oallsmay  be  reversed, 
•ns  one  line  in  the  survey  is  of  as  much  dignity  as  another,  and  if,  on  all  the 
YactB,  a  mistake  in  one  of  the  calls  is  manifest,  the  actual  intention  of  the 
legislature  should  not  for  this  reason  be  disregarded.  (Creech  v.  Johnaon, 
•86  Ky.  Law  Rep.,  667.)" 

It  must  be  presumed  that  the  State,  the  surveyor  and  the  grantee  intended 
Xo  establish  a  valid  patent,  and  not  to  do  merely  a  vain  and  useless  act; 
^nd,  therefore,  we  must  conclude  that  the  two  erroneous  calls,  and  the 
^omitted  line,  which  make  the  work  abortive,  should  be  corrected  as  shown 
*by  the  plat,  and  the  patent  established.  We  know  that  such  mistakes  are 
Yeadily  made,  and  easily  escape  detection  when  read  over.  But  when  we 
'Observe  the  completed  figure  of  the  plat,  which  shows  what  the  surveyor  in- 
tended to  accomplish  by  his  calls,  there  is  no  room  for  mistake;  an  omitted 
^ine  is  detected  by  the  eye  at  a  glance,  and  an  erroneous  direction  wholly 
^destroys  the  figure.  By  the  aid  of  the  plat  we  have  no  diflBculty  in  correct- 
ing the  manifest  error  made  in  transcribing  the  field  notes.  The  principle 
4s,  that  the  intent  of  the  parties  must  be  efifeotuated,  if  possible,  and  the 
"inere  mistokes  of  the  officer  should  not  be  allowed  to  frustrate  this  inten- 
tion if  there  is  evidence  by  which  they  may  be  corrected.  This  evidence 
^e  have  in  the  surveyor's  plat,  which  plainly  points  out  the  errors. 

The  patent  of  appellant,  when  thus  corrected,  clearly  laps  on  the  Lusk 
patent,  and  to  the  extent  of  the  interference  the  land  is  the  property  of  ap- 
t>ellant.  As  the  judgment  of  the  chancellor  is  at  variance  with  this  conclu- 
•^ion  it  is  reversed,  with  directions  to  dismiss  the  petition. 


JOINER,  &o.  V.  TRAIL. 
(Filed  May  4,  1006— Not  to  be  reported. ) 

1.  Lands— Defect  of  title— In  this  action  to  enforce  lien  for  unpaid  por- 
x}hase  money  for  land  the  defense.  Interposed  was  that  the  oonveyaDoe  was 
>vithout  reservation,  and  that  after  accepting  the  deed  it  was  aacertaioed 
that  certain  mineral  rights  in  a  former  conveyance  had  been  reserved  and  a 
'xjounterclflim  for  their  value  was  pleaded.  Appellee  admitted  the  defect  of 
title,  but  pleaded  that  he  bad  put  appellant  Joiner  in  possession,  and  that 
lie  had  not  been  disturlsed  or  evicted:  that  the  land  was  conveyed  to  him  by 
"^eed  of  general  warranty,  and  that  his  vendor  held  by  such  deed,  and  that 
In  these  deeds  there  was  no  reservation  of  mineral  rights;  that  he  bad  no 
notice  of  such  a  claim  for  mineral  rights,  and  offered  to  rescind  the  sale, 
•and  on  final  hearing  the  court  adjudged  a  rescission  of  it.  Held— The  ap- 
ipellant  is  in  no  position  to  complain  of  the  judgment  There  waa  do 
-fraud  in  the  transaction,  and  no  allegation  of  insolvency  on  the  part  of  Uie 
grantor. 

3.  Same— The  rule  is  that  where  the  vendee  has  accepted  a  deed  be  can 
toot,  when  sued  for  the  price,  defend  on  the  ground  that  the  grantor*e>  Utki 
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waf  defective,  unless  the  grantor  Is  insolvent  or  a  nonresident,  or  has  beeiv 
evicted  by  a  paramount  title.  In  such  cases  he  must  look  to  the  warranty* 
for  such  damages  as  he  may  sustain. 

Hendrick  &  Miller  and  J.  E.  Hodge  for  appellants. 

Bush  &  Grassbam  for  appellee. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee  Trail  conveyed  to  appellant  Joiner  a  tract  of  land  In  oonsidera-. 
tion  of  $800.    Joinder  paid  1810  of  the  purchase  money,  and  failing  to  pay> 
the  remainder  Trail  filed  this  suit  against  him  to  recover  on  the  notes  and* 
to  enforce  the  lien  on  the  land.    Joiner  answered,  alleging  that  Trail  repre- 
sented to  him  that  his  title  to  the  land  was  good,  and  that  he  accepted  the-^ 
deed  believing  this  to  be  true,  but  as  he  had  since  learned  Trail  did  not  owb 
one  half  of  the  minerals,  gas  and  oil  in  the  land;  that  the  land  had  for^. 
merly  belonged  to  A.  £.  Edwards,  who.  on  December  11,  1888,  had  conveyed 
it  to  John  F.  Schaefer  reserving  in  the  deed  a  one  half  Interest  in  all  the 
mineral  rights  In  the  land,  including  oil  and  gas;  that  the  one-half  Interest 
in  the  mineral  rights  was  of  value  nt  least  $1,200.    This  he  pleaded  as  & 
oounterclalm,  and  prayed  judgment  over  against  Trail.    Trail  replied,  ad- 
mitting the  defect  of  title  set  up  in  the  answer,  but  pleaded  that  he  had  put 
Joiner  in  possession  of  the  land,  and  that  he  had  not  been  disturbed  in  any 
way  or  evicted;  that  the  land  was  conveyed  to  him  with  general  warranty 
by  James  Threlkeld,  who  held  a  warranty  deed  from   John   Lookhart,  and 
that  Lockhart  held  a  warranty  deed  from  George  Aydelott,  who  Ixiught  It 
from  Schaefer,  and  that  in  none  of  these  deeds  after  the  deed  to  Schaefer- 
was  there  any  reservation  of  mineral  rights,    the  deed   from   Sc)i;iefer  to 
Aydelott  having  been  made  on  December  19,  1888,  and  the  land  having  been 
held  since  then  by  the  various  purchasers  as  their  own ;  that  he  hiid  no  no- 
tice of  the  claim  of  Edwards  to  one-half  of  the  mineral  rights  wh^^n  he  sold 
to  Joiner.     He  offered  to  rescind  the  sale  to  Joiner,  and  pleaded  that  be  had 
so  offered  as  soon  as  he  learned  of  the  defect  in  the  title.     On  final  hearing 
the  court  rescinded  the  sale  and  Joiner  appeals,  insisting  that  be  was  en-, 
titled  to  his  bargain  and  that  the  chancellor  erred  in  rescinding  the  contract. 

The  court  based  his  judgment  upon  the  ground  that  it  was  impossible  from 
the  evidence  to  determine  whether  there  are  minerals,  oil  or  gas  in  or  under, 
the  land,  or  to  determine  whether  the  defendant  had  been  damaged  any- 
thing by  the  fact  that  Edwards  reserved  one-half  of  the  minerals  in  the. 
land,  and  being  unable  to  so  determine,  he  concluded  that  as  the  defendant. 
was  unwilling  to  take  the  land  at  the  price  he  bad  agreed  to  pay  for  it  and 
the  plaintiff  was  willing  to  rescind   the  trade,  that  equity  required  a  re-, 
scission. 

We  do  not  see  that  appellant  is  in  a  position  to  complain  of  the  judgment. 
The  evidence  shows  no  fraud  in  the  transaction.  There  was  simply  a  mis- 
take of  both  parties  as  to  the  title.  Trail  held  a  warranty  deed  to  the  land, 
and  conveyed  it  as  it  wae  conveyed  to  him.  The  evidence  la  purely  specu- 
lative as  to  the  value  of  the  mineral  rights,  and  it  would  Jndicate  that  the, 
probabilities  are  that  these  rights  are  without  value.  Appellant  had  ao^. 
oepted  a  warranty  deed  for  the  property;  there  was  no  allegation  of  insol<«> 
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>7enc7  or  DODresldence  on  the  part  of  the  grantor  and  no  proof  of  this.  He 
iiad  not  been  evicted  or  disturbed  in  any  way  and  may  never  be  disturbed, 
^be  rule  is  settled  that  where  the  vendee  has  accepted  a  deed  he  can  not, 
when  sued  for  the  price,  defend  on  the  ground  that  his  grantor's  title  was 
-defective  unless  the  grantor  is  insolvent  or  a  nonresident,  or  he  has  been 
evicted  from  the  premises  by  a  paramount  title.  In  such  cases  the  rule  is 
that  he  must  look  to  the  warranty  for  any  damages  he  may  sustain.  (Hie- 
ronymous  v.  Hicks,  26  Ky.,  701;  Upshaw  v.  Debow,  70  Ky.,  442;  Buford's 
Adm'r  v.  Guthrie,  77  Ky.,  677;  Smith  v.  Jones,  97  Ky.,  670.) 

It  is  true  that  a  vendee  of  land  where  there  is  a  deficit  may  offset  the 
value  of  the  deficit  against  the  notes  when  sued  for  the  price,  or  recovpr 
therefor  In  an  Independent  action  where  he  has  paid  the  pr  ce.  But  In 
those  cases  there  can  be  no  eviction,  and  there  could  be  no  recovery  at  all  i 
the  rule  were  otherwise  than  as  stated.  In  those  cases  the  vendee  has  all 
that  he  bought,  but  it  tiirns  out  that  a  mistake  was  made  by  the  parties  as 
to  the  quantity  of  land  contained  in  the  boundary.  The  rule  there  an- 
nounced is  only  an  application  of  the  more  general  rule  allowing  a  recovery 
'of  nioney  paid  under  mistake.  But  the  plea  here  is  thot  the  defendant  bae 
not  title  to  all  that  he  bought.  It  is  simply  a  case  of  defective  title  as  to  a 
part  of  the  land,  for  the  land  includes  nil  that  is  under  it. 

There  is  no  cross  appeal,  and  the  judgment  being  more  favorable  to  appel- 
lant than  he  was  entitled  to,  is  affirmed. 


^TNA  LIFE  INSURANCE  CO.  v.  SUGG. 

(Filed  May  5,  1905.) 

Life  insurance— Default— Paid-up  policy— Demand— Limitation— S.  took 
out  a  life  policy  for  |6,(K)0  in  appellant  company  on  the  twenty  payment  plan, 
payable  to  his  wife,  the  annual  premium  being  $20:i.90,  on  which  he  paid 
nine  annual  payments  and  defaulted,  and  died  four  yea^s  and  eleven  days 
after  making  the  first  default.  The  policy  under  its  terms  gave  the  in..^r  d 
after  making  three  annual  payments,  the  right  to  surrender  his  policy  and 
demand  a  paid-up  policy  within  twelve  months  after  making  default,  which 
insured  failed  to  obtain.  The  beneficiary  within  five  years  after  the  first 
default  demanded  that  such  paid-up  policy  be  issued  to  her  for  12,150,  which 
appellant  refused  and  ofiered  her  the  "legal  reserve,"  amounting  to  11,190, 
which  she  refused.  Held— That  she  is  entitled  to  n  cover  the  value  of  the 
paid-up  policy,  12,150,  as  though  it  had  been*  applied  for  by  the  insnred 
Within  twelve  months  after  the  first  default  in  the  payment  of  the  premium. 

Thum  &  Clarke  for  appellant. 

H.  S.  McCutoheon  and  Sam  D.  Hines  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Henry  II.  Sugg,  of  Logan  county,  at  forty-five  years  of  age  procured  on 
his  life  what   is  called  a  twenty -pay  policy  of  insurance  for  15,000  in  the 
appellant  company,   and  the  annual  premium   on  which  was  $208.90.    He 
rpaid  nine  annual  premiums,  but  failed  to  pay  any  subsequent  premium  ma- 
nuring before  his  death,  which  occurred  four  years  and  eleven  days  after  the 
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:fir8t  default  in  the  paymeot  of  premium.  After  his  death,  and  within  five 
jears  of  the  time  of  the  first  default  in  the  payment  of  premium,  his  widow, 
the  appellee.  Mary  E.  Sugg,  heneficiary  in  the  policy,  demanded  of  appel- 
lant that  it  issue  to  her  a  paid-up  policy  for  12,150,  or  pay  her  that  sum  as 
provided  by  the  terms  of  the  first  policy,  and  her  demand  not  being  com- 
plied with,  she  brought  suit  against  appellant  to  recover  of  it  12.150,  the 
value  of  the  paid-up  policy,  as  of  the  death  of  the  insured. 

The  answer  of  appellant  denied  that  appellee  was  entitled  to  a  paid-up 
policy  for  12, 150 or  any  other  sum,  or  to  recover  of  it  that  sum,  or  any  other, 
<as  the  value  of  such  policy,  but  admitted  that  she  was  entitled  to  receive 
what  is  designated  in  the  policy  issued  on  the  life  of  her  husband  as  the 
'''legal  reserve,"  amounting  to  tl,198,  which  it  paid  into  court  and  tendered 
appellee  in  satisfaction  of  her  claim,  but  which  she  refused  to  accept.  The 
lower  court  sustained  a  demurrer  to  appellant's  answer,  and  it  failing  to 
plead  further  judgment  was  rendered  in  appellee's  behalf  for  12,150,  as  the 
Talue  of  a  paid  up  policy,  and  of  that  judgment  appellant  now  complains. 

Sections  2  and  S  of  the  policy  issued  by  appellant  on  the  life  of  Henry  H. 
Sugg  contain  the  provisions  bearing  on  the  questions  presented  by  the  record. 
They  are  as  follows:  . 

"Section  2.  When  the  premiums  of  this  policy  have  been  paid  as  they 
l)ecome  due  for  three  years  or  more,  and  default  thereafter  occurs  in  the 
payment  of  any  premium,  a  paid-up  nonparticipating  stock  policy  will  be 
issued  in  accordance  with  tha  printed  table  on  the  reverse  of  this  page,  pro- 
Tided  this  policy  is  surrendered  and  returned  to  this  company  and  applica- 
tion made  for  said  paid-up  policy  within  twelve  months  from  the  time  of 
the  first  default  of  the  payment  of  premium,  otherwise  this  policy  shall  be- 
come and  be  null  and  void,  except  as  provided  in  section  3  of  these  con- 
<litions;  and  in  determining  the  amount  of  paid-up  insurance  to  be  issued 
the  premiums  paid  for  entire  years  only  will  be  coneidered. 

"Section  S.  In  every  case  where  this  policy  shall  be  or  become  void,  if  the 
premiums  for  three  entire  years  have  been  paid,  the  legal  reserve  at  tlie  end 
of  the  last  policy  year  for  which  the  entire  premium  has  been  paid,  calcu- 
lated accorcing  to  the  actuaries'  table  of  mortality  and  4  per  cent,  interest* 
«hall  not  be  forfeited  to  said  company,  but  the  same  shall  be  due  and  pay- 
able ninety  days  after  satisfactory  proof  of  the  death  of  the  said  Insured." 

It  is  contended  by  appellant  that  though  the  insured  under  section  2  of 
the  policy  would  have  been  entitled  to  a  paid-up  policy  for  12,150  if  he  had 
applied  for  it  within  twelve  months  after  the  first  default  in  the  payment  of 
premium,  as  he  failed  to  do  so  the  policy  became  null  and  void,  notwith- 
standing which,  under  the  condition  expressed  in  section  8,  he  automat- 
ically became  entitled  to  the  legal  reserve  at  the  end  of  the  last  policy  year 
:for  which  Xhe  entire  premium  had  been  paid,  calculated  according  to  the 
actuaries'  table  of  mortality  and  4  per  cent,  interest,  payable  in  ninety  days 
after  satisfactory  proof  of  the  death  of  the  insured.  In  other  words,  it  is 
appellant's  contention  that  two  substantial  surrender  values  are  provided 
in  the  policy,  and  that  where  this  is  the  case,  and  one  of  them  may  be  had 
if  applied  for  within  a  given  time,  but  is  not  applied  for  within  such  time, 
then  the  other  surrender  value  must  take  effect.  The  limitation  of  time  ia 
Talid  and  should  be  enforced  as  any  other  condition  of  the  contract.    In 
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support  of  this  view  appellant  cites  the  cases  of  Cratchfield  t.  Union  Central 
Life  Insurance  Co.,  28  Kj.  Law  Rep.,  2300;  Drury  v.  New  York  Life  Ins. 
Co.,  26  Ky.  Law  Rep..  68;  Mutual  Benefit  Life  Ins.  Co.  v.  Howey,  26  Ky. 
Law  Rep.,  1992;  New  York  Life  Ins.  Co.  y.  Mlnken,  26  Ky.  Law  Rep.,  2118; 
8  May  on  Insurance,  section  844,  b.  note. 

In  each  of  the  cases  cited  the  policy  allowed  the  Insured  in  payment  of 
premium,  after  the  third  premium  had  been  paid,  in  the  event  of  default, 
to  have  his  legal  reserve  applied  in  payment  of  other  pnldup  insurance.  If 
applied  for  in  a  given  time  and  the  first  policy  surrendei-ed;  but  if  no  de» 
ttiand  was  made  for  such  paid-up  insurance  in  the  Fpecifled  time,  then  the 
reserve  was  applied  by  the  terms  of  the  policy  to  the  purchase  for  the  in* 
sured  of  extended  or  term  insurance,  payable  aftei  the  death  of  the  insured, 
if  such  death  should  occur  within  a  limited  time  after  default  in  payment 
of  premium;  that  is,  the  insured  had  two  options  which,  by  the  terms  of 
the  policy,  bad  to  be  exercised  within  a  given  time,  consequently  time  was 
of  the  essence  of  the  contract.  But  while  the  faihire  of  the  insured  to  sur- 
render the  old  policy  and  demand  a  paid-up  policy  within  the  specified  time 
constituted  a  bar  to  his  right  to  thereafter  demand  a  paid-up  policy,  it  did 
not  forfeit  his  reserve  (i.  e.,  that  portion  of  the  annual  premiums  the  com* 
pany  Is  by  law  required  to  set  apart  for  the  payment  of  the  policy  at  a  cer- 
tain date,  or  at  the  death  of  the  insured).  The  failure  to  demand  the  paid- 
up  policy  was  treated,  however,  as  an  election  on  the  part  of  the  insured  to 
take  the  term  or  extended  insurance  which  thereupon  automatically  went 
into  effect. 

The  policy  in  the  case  at  bar  is  unlike  those  iu'colved  in  the  cases  supra. 
Under  its  provisions  the  reserve  of  the  insured  could  be  used  by  him  in  the 
purchase  of  but  one  kind  of  insurance,  the  paid-up  life,  therefore,  he  had 
but  one  option,  which  was  to  surrender  the  policy  and  demand  of  the  com- 
pany a  paid  lip  policy.  His  failure,  however,  to  make  such  demand  did  not 
forfeit  the  reserve  or  authorize  its  application  to  the  purchase  of  extended 
or  term  Insiirance;  it  was  simply  retained  by  the  company  until  his  death. 

Section  8,  in  the  policy,  can  have  no  effect  until  "the  policy  shall  be  or 
become  void,"  as  provided  by  section  2. 

Should  it  be  held  by  this  court  that  the  failure  of  the  insured  to  demand 
a  paid-up  policy  within  twelve  months  after  default  in  payment  of  premium 
rendered  the  policy  void,  It  would  result  in  confining  appellee's  recovery  to 
the  amount  of  the  legal  reserve,  which  being  much  less  In  amount  than  the 
value  of  a  paid-up  policy,  would  in  effect  oause  a  forfeiture  to  the  extent  of 
the  difference  In  these  amounts. 

This  court  has  in  recent  years,  In  numerous  oases,  held  that  five  years  is- 
a  reasonable  time  in  which  a  demand  might  be  made  for  a  paid-up  policy 
or  its  value.  (Washington  Life  Ins.  Co.  v.  Mills,  28  Ky.  Law  Rep.,  1705; 
Equitable  Life  Ins.  Co.  v.  Warren  Deposit  Bank,  25  Ky.  Law  Rep.,  839; 
Washington  Life  Ins.  Co.  v.  Glover,  26  Ky.  Law  Rep.,  1327;  Washington 
Life  Ins.  Co.  v.  Lyne,  2»5  Ky.  Law  Rep.,  1070.) 

The  demand  was  made  in  this  case  and  brought  within  five  years  next 
after  the  first  default  in  payment  of  premiums  by  the  insured.  Finding  na 
reason  for  distinguishing  the  policy  in  this  case  from  those  of  the  oases  la 
which  the  five-year  rule  was  applied,  the  judgment  is  afiirmed. 
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COUNTY  OF  JEFFERSON  v.  YOUNG. 
(Filed  May  5,  1905.) 

1.  Fiscal  courts — Appropriations— Appeal  to  circuit  court — Bill  of  excep- 
tioDs— Under  sections  724,  731  of  the  Civil  Code,  regulating  appeals  from 
fiscal  courts  to  ttie  circuit  court,  suob  cases  are  to  be  tried  anew  when  ap- 
pealed to  the  circuit  court  as  if  no  judgmeut  bad  been  rendered,  and  no 
bill  of  exceptions  Is  neces»iry. 

2.  Jurisdiction— Authority  over  aesessiuents— County  assessor— The  flscaV 
court  is  one  of  limited   jurisdiction   and  authority,  and   has  no  power  to- 
make  an  assessment   of  the  property  of  the  county  for  taxation,  and  has  no 
control  over  the  county  assessor,  and  such  court  has  no  authority  to  employ 
a   surveyor  or  to  purchase  plats  of  land  made  by  such  surveyor  In  order  to- 
enable  the  county  assessor  to  fix  the  boundary  of  lands   (o  be  assessed  for 
taxation  in  said  county. 

B.  W.  Bingham  and  Bingham  &  Davis  for  appellant. 

O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuib  Court,  Common  Pleas  Branch,  Third  DivL- 
Bion. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  fiscal  court  of  Jefferson  county  on  December  2,  1902,  made  the  follow- 
ing order: 

'*Moved  by  Shivuly,  seconded  by  Shadburne,  that,  whereas  the  assessor 
of  Jefferson  county  has  notified  this  court  that  the  records  of  the  county 
outside  the  city  of  Louisville  are  in  such  condition  that  it  is  difficult,  and 
in  some  cases  impossible,  to  make  a  correct  or  accurate  assessment  of  prop- 
erty in  said  locality  for  taxation,  and  that  the  county  is  in  danger  of  losinit 
revenue  by  reason  of  the  condition  of  such  records,  and  the  impossibility  ol 
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«orreotly  asoertaioing  the  quantity  and  ownership  of  such  land  without  a 
survey ; 

"And  it  appears  that  H.  H.  Toiing,  county  surTeyor,  has,  at  consider- 
•ablelexpense  and  labor,  made  accurate  plats  of  a  portion  of  the  land  referred 
to,  and  is  willing  to  sell  the  same  to  the  county  for  a  reasonable  compensa- 
•tion; 

"It  is  resolved  that  thli<  court  shall  purchase  the  said  pints,  a  list  of  which 
iias  this  day  been  filed  with  this  court,  and  will  pay  the  said  R.  H.  Tcuog 
therefor  the  sum  of  19,000  out  of  the  map  fund,  and  that  the  clerk  of  this 
'Oourt  is  ordered  to  Issue  a  warrant  for  the  same  on  the  delivery  of  the  said 
.plats. 

"Ayes  and  noes  were  called  for  and  resulted  five  in  favor  and  four  against, 
and  the  motion  was  declared  carried." 

The  county  attorney  took  an  appeal  to  the  circuit  court.  The  circuit 
-court  held  that  a  bill  of  exceptions  was  necessary,  and  there  being  none, 
dismissed  the  appeal  on  the  ground  that  the  order  was  within  the  authority 
of  the  fiscal  court.     From  this  judgment  the  appeal  before  us  is  prosecuted. 

Section  978,  Kentucky  Statutes,  so  far  as  material,  leads:  "Appeals  mny 
be  taken  to  the  circuit  court  from  all  orders  and  judgments  of  the  fiscal 
^ourt  or  quarterly  court  in  civil  cases  where  the  value  in  controversy,  ex- 
clusive of  interest  and  costs,  is  over  $26." 

As  the  amount  in  controversy  Is  over  126  the  appeal  to  the  circuit  court 
Mnay  bu  maintained,  and  the  county  attorney  was  authorized  to  prosecute  it 
^when  so  directed  by  the  county  court.     (Jefferson  County  v.  Waters,  HI  Ky., 
'286.)    The  statute  above  quoted  does  not  provide  how  the  appeal  shall  be 
taken.    Sections  700-728  of  the  Civil  Code  regulate  proceedings  in  quarterly, 
-police,  county  and  justices'  courts.    Sections  724-781  regulate  appeals  from 
•their  judgments.    Fiscal  courts  are  not  named  in  these  sections,  but  county 
^courts  are.    At  the  time  of  the  adoption  of  the  Code  the  fiscal  court  had  not 
'been  established.    The  powers  now  vested  in  the  fiscal  court  were  then  exer- 
tsised   by  the  county  court  when  sitting  as  a  court  of  claims.     Section  978, 
KentuokyiStatutes,  is  a  re-enactment  of  the  General  Statutes'  provision  as 
to  appeals^from  county  and  quarterly,  courts,  the  words  fiscal  courts  being 
added  after  the  creation  of  that  court  under  the  new  Constitution.     Under 
the  General  Statutes  appeals  were  taken  from  orders  of  the  county  courts 
^hen  sitting  as  a  court  of  claims  under  the  provisions  of  the  Code,  above 
referred  to,  and  in  re-enacting  the  statute  the  legislature  plainly  had  in 
mind  only  continuing  the  old  law.    The  Code  of  Practice  has  not  been  re- 
vised since  1877.  and,  therefore,  fiscal  courts  are  not  named  in  it,  but  all  the 
powers  exercised   by  the  fiscal  court  were  exercised   by  the  county  court 
under  the  old  law.    In  providing  that  appeals  may  be  taken  from  the  orders 
of  the  fiscal  courts  without  any  provisions  as  to  how  they  are  to  be  taken,  it 
must  be  presumed  that  the  legislature  in  re-enacting  the  old  statute  did  not 
intend  to^change  the  method  of  taking   these  appeals  as  it  was  silent  on 
'this  subject.     The  fiscal   court  being  only  another  name  for  the  same  body 
which  was  designated  in  the  Code  by  the  words  county  courts,  and   the  law 
allowing  appeals  from  these  judgments  having  been  simply  re  enacted  with- 
out change,  it  must  be  presumed  that  the  legislature  did  not  contemplate 
<;hanging  the  old  law  as  to  the  method  in  which  appeals   should  be  taken. 
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'Ve,  therefore,  conclude  that  sections  724-781  of  the  Civil  Code  regnlate  ap- 
"yeals  from  flsoal  courts  to  the  circuit  courts,  and  that  as  the  oases  are  to  be 
tried  anew  as  if  no  judgment  had  been  rendered,  no  bill  of  exceptions  Is 
necessary. 

It  remains  to  determine  whether  the  flsoal  court  had  authority  to  make  « 
i«ontract  with  appellee  to  pay  him  12,000  for  the  plats  referred  to  in  the  order. 
It  is   insisted  that  the  fiscal  court  was  authorized  to  buy  the  plats  In  order 
to  secure  a  proper  assessment  of  the  taxpayers  of  the  county  and  thus  pro- 
'tect  its  revenues,  If,  in  the  judgment  of  the  flsoal  court,  it  was  necessary  to 
do  so.    The  juripdiction  of  the  flscal  court  is  regulated  by  section  1840,  Ken- 
tuclcy  Statutes,  which  is  as  follow^:  "The  flscal  court  shall  have  jurlsdic- 
'tion   to  appropriate   county  funds  authorized   by  law  to   be  appropriated; 
to  erect  and  keep  in  repair  necessary  public  buildings,  secure  a  sufficient 
jnll  and  comfortable  and  convenient  place  for  holding  court  at  the  county 
seat;    to  erect  and  keep  in  repair  bridges  and  other  structures  and  superin- 
tend the  same;  to  regulate  and  control  the  fiscal  affairs  and  property  of  the 
-^jounty;  to  make  provisions  for  the  maintenance  of  the  poor,  and  provide  a 
new  house  and  farm,  and  provide  for  the  care,  treatment  and  maintenance  of 
the  sick  poor,  and  pruvlde  a  hospital  for  said  purpose,  or  contract  with  any 
hospital  in  the  county  to  do  so,  and  provide  for  the  good  condition  of  the 
highways  of  the  county,  and  to  execute  all  of  its  orders  consistent  with  the 
ilaw  and  within  its  jurisdiction,  and  shall  have  jiirisdlction  of  all  such  other 
matters  relating  to  the  levying  of  taxes  as  is  by  any  special  act  now  con- 
ferred on  the  county  court  of  levy  and  claims." 

It  will  be  observed   that  the  flscal  court  is  authorized  by  the  statute  to 
appropriate  the  county  funds  authorized  by  law  to  be  appropriated;  to  ereot 
and  keep  in  repair  public  buildings,  Including  a  jail  and  place  for  holding 
-court  at  the  county  seat;  to  erect  and  keep  In  repair  bridges  and  other  struc- 
tures;  make  provision  for  the  poor;  provide  for  the  good  condition  of  the 
liighways  of  the  county,  and  that  it  had  jurisdiction  of  all  such  other  mat- 
ters relating  to  the  levying  of  taxes  as  Is  by  any  special  act  conferred  on  the 
•court  of  claims  or  county  court.    It  is  impossible  to  read  this  section,  which 
-«o  carefully  enumerates  what  the  fiscal  court  may  do,  without  concluding 
that  the  legislature  intended  to  restrict  the  fiscal  court  to  the  things  named, 
and  such  matters  as  were  incidental  thereto.    The  power  to  regulate  and 
control  the  fiscal  affairs  and  property  of  the  county  must  be  read  in  conneo- 
-tlon  with  the  other  provisions  of  the  section.    If  these  words  were  intended 
to  give  the  flscal  court  unlimited  jurisdiction  over  the  flscal  affairs  of  the 
>oounty,  then  It  was  entirely  unnecessary  to  stipulate  in  such  detail  what 
powers  the  flscal  court  might  exercise.    It  will  be  observed  that  the  statute 
confers  on  the  flscal  court  no  power  to  make  an  assessment  of  the  property 
-of  the  county.    By  section  1882,  Kentucky  Statutes,  the  fiscal  court  is  au- 
thorized to  levy  a  tax,  but  by  section  1888  It  Is  provided  that  the  assessment 
made  for  State  purposes,  when  supervised  as  required  by  law,  shall  be  the 
basis  for  the  levy  and  collection  of  the  tax.    The  fiscal  court  may  supervise 
the  collection  of  the  tax  when  levied,  but  it  is  given  no  authority  in  the 
matter  of  assessment.    If  any  property  Is  omitted  by  the  assessor  it  may  be 
■assessed  by  other  oflQcers  or  by  a  proceeding  in  the  county  court  under  sec- 
tion  4241,  Kentucky  Statutes,  but  no  assessment  can  be  made  by  the  flsoal 
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uourt  foi  simply  county  purposes.  The  assessment  is  mude  by  the  State,  anif 
the  county  levy  is  collected  upon  the  State  assessment.  The  assessor  is  paid 
by  the  State  for  making  the  assessment.  The  fiscal  court  has  no  authority 
over  him.  If  it  bought  plats  from  appellee  it  could  not  require  the  assessor 
to  use  them.  If  the  fiscal  court  had  made  an  order  employing  a  man  in 
each  magisterial  district,  at  an  annual  salary,  to  go  around  with  the  assessor 
and  see  that  no  property  was  omitted  from  assessment,  it  would  hardly  be 
claimed  that  this  was  within  the  power  of  the  fiscal  court,  although  the 
court  believed  that  the  additional  revenue  thus  derived  by  the  county  would 
more  than  pay  the  expense.  The  assessor  is  an  officer  of  the  law.  If  he 
fails  in, his  duty  he  and  his  {sureties  are  liable,  but  as  he  does  not  derive  bis 
authority  from  the  fiscal  court,  and  as  it  has  no  jurisdiction  over  the  assess- 
ment of  property,  it  was  without  power  to  buy  the  plats  referred  to  for  the 
purpose  of  securing  a  better  assessment  of  the  property  of  the  county. 

We  are  referred  to  Burnett  v.  Markley,  23  Ore..  436,  and  Huffman  v. 
Board  of  Commissioners,  96  Ind.,  84.  In  the  Oregon  case  an  order  of  the 
fiscal  court,  much  like  the  one  in  controversy,  was  sustained,  but  the  opinioD 
is  based  upon  the  ground  that  there  it  is  the  '* business"  of  the  county  au- 
thorities "to  see  that  all  the  property  within  the  county  liable  for  taxaticD 
is  placed  upon  the  assessment  roll."  As  we  have  said,  no  such  power  cr 
duty  rests  upon  the  fiscal  court  in  this  State.  In  the  Indiana  case  the  court 
upheld  an  order  of  the  fiscal  court  securing  an  accurate  index  of  the  records 
of  the  county.  But  this  decision  is  rested  upon  the  ground  that  the  county 
authorities  are  clothed  with  power  to  keep  their  records  in  such  condition 
as  to  make  them  subserve  the  purpose  for  which  they  were  intended.  This 
case  has  no  application  to  the  question  before  us. 

The  deed  books  kept  in  the  county  clerk's  oilice  are  a  public  record,  kept 
at  the  county  seat  for  the  use  of  the  people  of  the  county.  They  are  in  a 
sense  county  property,  and  are  a  necessary  adjunct  to  the  county  seat.  The 
fiscal  court  may  properly  preserve  these  records  or  make  them  accessible, 
for  it  must  provide  suitable  conveniences  for  the  county  seat.  But  it  hat; 
no  more  power  to  buy  plats  to  aid  the  asses.eor  than  it  would  have  to  em- 
ploy an  attorney  at  the  cost  of  the  county  to  assist  the  auitor's  agent  in  all 
proceedings  under  section  4241,  Kentucky  Statutes,  to  list  omitted  property. 

Its  powers  are  special  not  general.  (Morgan town  Deposit  Bank  v.  Jobn- 
8on,  108  Ky.,  607;  Jefferson  County  v.  Waters,  114  Ky.,  48;  Erskine  v.  Steele 
County,  28  L.  R.  A.,  646;  Daniel  v.  Putnam  County,  64  L.  R.  A.,  292:  Bick- 
nell  V.  Amador  County,  30  Cal.,  287;  McCan  v.  Otoe  County,  9  Neb.,  324; 
Manitowoc  County  v.  Sullivan,  5  WMs.,  115;  Merrick  County,  "  Com.  v. 
Batty,  10  Neb.,  176;  Gould  v.  Sterling,  23  N.  Y.,  463.  J 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi- 
cated. 


NORTH  BRITISH  MERCANTILE  INS.  CO.  OF  LONDON  AND  EDIN- 
BURGH V.  UNION  STOCK  YARDS  CO.,  &o. 

(Filed  May  6,  1905.) 

1.  Fire  insurance— Increasing  hazard— Misrepresentation  by  Insured— Ap- 
pellant had  a  policy  on  a  building  in  which  baled  rags  were  stored,  wbicb 
are  extra  hazardous,  and  allowed  a  rebate  on  the  risk  by  reason  of  infoinia- 
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tiioD  given  by  Wood,  the  secretary  of  the  insured,  that  the  fbrs  had  been  re- 
moved. The  policy  provided  that  '^this  entire  policy  shall  be  void  if  the 
insured  shall  conceal  or  misrepiesent  in  writing,  or  otherwise,  any  material 
fact  concerning  the  insurance  or  the  subject-matter  thereof,  or  if  the  hazard 
be  increased  by  any  means  within  the  control  or  knowledge  of  insnted.'* 
This  information,  though  false,  was  believed  by  the  informer  to  be  true.  He 
did  not  profess  to  have  any  personal  knowledge  as  to  the  removal  of  the 
rags,  but  upon  inquiry  of  the  insurer  informed  the  inquirer  of  his  course  in 
learning  whether  the  rags  had  been  removed,  whlcb  answer  he  believed  to 
be  true.  Held— That  snch  answer  was  not  a  concealment  or  misrepresenta- 
tion. 

2.  Knowledge  of  agent— Sub-agent— If  Wood,  the  agent  of  Insured,  knew 
that  rags  were  stored  in  the  building  and  concealed  it  from  the  insurer, 
such  a  fact  would  have  been  binding  on  the  insured,  but  the  knowledge  of 
Wood's  agent,  who  was  not  the  agent  of  Wood's  principal,  Is  not  imputable 
to  the  latter. 

8.  Acts  of  insured's  tenant— Ignorance  of  insured— The  fact  that  the  raga 
were  stored  in  the  building  by  O'Brien,  who  was  the  tenant  of  Insured, 
although  in  violation  to  the  tenant's  rightful  use  of  the  premises,  does  not 
affect  the  policy  if  the  insured  was  ignorant  of  it,  although  it  was  a  matter 
which  he  might  have  controlled  had  he  known  it,  or  although  he  knew  of 
it,  yet  if  it  was  a  thing  beyond  his  control  the  policy  is  not  affeoted  by  it. 

4.  X^oreastng  risk— Restoring  conditions— Liability  of  insuier— The  faot 
that  the  risk  was  increased  after  the  issuing  of  the  policy,  by  the  storing  of 
rags  without  the  consent  of  the  insurer,  yet  if* the  extra-hazardous  condition 
was  removed  before  there  was  a  Are,  then  the  condition  remained  precisely  as 
-when  the  contract  was  made,  anfl  while  the  liability  of  the  insurer  was  sus- 
pended during  the  time  of  the  existence  of  the  condition,  if  the  fire  had  then 
occurred  insurer  would  not  have  been  liable.  But  if  before  loss,  and  during 
the  time  covered  by  the  policy,  the  original  condition  was  restored,  the  lia- 
bility of  the  Insured  was  restored  also  and  it  was  thereafter  liable  for  the 
loss. 

Henry  Burnett  and  Dallam,  Farnsley  &  Means  for  appellant. 

Gibson,  Marshall  &  Gibson  for  appellees. 

Appeal  from  Jefferson  Circuit  Couit,  Common  Pleas  Branch,  First  Divi- 
sion.    ' 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  Union  Stock  Yards  Co.  owned  a  lot  of  land  in  the  eastern  part 
of  Louisville,  about  200  feet  square,  on  which  were  situated  their  stock  pens 
and  a  two  and  one-half  story  brick  house.  An  insurance  against  loss  by 
fire  was  effected  by  policies  written  by  several  different  companies,  includ- 
ing one  by  appellant  company,  which  is  in  suit.  The  stock  pens  constituted 
A  frame  building  or  shed,  two  stories  high.  On  the  ground  floor  were 
stalls  for  cattle  or  horses;  on  the  second  floor  were  pens  for  sheep. 

Some  time  after  the  policy  was  issued  appellee  rented  the  brick  building 
to  one  O'Brien  for  storing  rags.  The  original  rate  of  insurance  on  the 
buildings  was  tl.50  on  the  $100,  but  when  used  for  storing  baled  rags  it  was 
^.60  per  8100.  A  ''rider"  was  put  on  the  policy  as  follows:  "Privilege  to 
make  additions,  alterations  or  repairs,  and  to  store  baled  rags  in  brick 
buildings  insured  under  this  contract." 

The  ^toek  Tanls  Co.  contends  that  it  rented  to  O'Brien  only  the  brick 
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building.    O'Brien  testified  tbat  be  rented  the  whole  of  the  propertj,  sub- 
ject to  the  right  of  hie  landlord  to  rent  it  to  othere,  whereupon  be  was  to- 
surrender  the  portions  so  let  to  others.     O'Brien  was  to  quit  whenever  noti- 
fied, upon  five  days'  notice.    The  following  Feburary  the  stock  yards  com- 
pany leased  the  whole  of  the  property  to  Hudson  Bros,  as  a  horse  and  mule 
market,  and  notified  O'Brien  to  give  immediate  possession.    Carpenters  and. 
other  workmen   began  work   remodelling   and  repairing  the  buildings  for 
occupancy  by  Hudson  Bros.,  who  in  fact  moved  in  on  April  1.    April  4  the 
stock  yards  company  notified  the  insurer  that  O'Brien  bad  quit  the  build- 
ings rented  to  him,  and  that  his  rags  were  removed.    Whereupon  an  addi- 
tional rider  was  added  to  the  policy,  as  follows:  "In  consideration  of  $16.50^ 
returned  assured,  the  privilege  to  store  rags  in  buildings  assured  under  this 
policy  is  hereby  rescinded,  the  rate  now  being  11.60." 

On  April  26  the  buildings  were  totally  destroyed  by  fire.    It  tbea  devel- 
oi)ed  that  O'Brien  had  used  not  only  the  brick  building  for  storing  baled^ 
rags,  as  permitted  b}  the  policy,  but  had  stored  baled  and  loose  rags  in  con- 
siderable quantities  in  the  brick  building  and  the  frame  buildings  indis- 
criminately.    In  fact  there  was  quite  a  quantity  of  loose  rags  in  the   sheep- 
pens  of  the  frame  building  when  the  fire  occurred.    The  Insurer  denied  lia- 
bility and  resisted  payment  under  the  policy  on  the  grounds,  first,  that  the- 
policy  had  become  void  by  reason  of  material  and  false  misstatements  made 
by  the  assured   concerning  the  removal  of  the  raga;  and,  second,  that  the 
hazard  had   been   increased  without   its   consent   by  the  assured   having, 
through  its  tenant,  suflered  the  premises  to  be  used  in  an  ocoupatk)n  more 
hazardous  than  that  contracted. 

These  two  defenses  arise  under  the  following  conditions  in  the  policy: 
"This  entire  policy  shall  be  void  if  the  Insured  shall  conceal  or  misrepre- 
sent. In  writing  or  otherwise,  any  material  fact  or  circumstance  concerning 
the  insurance  or  the  subject  thereof,  or  in  case  of  false  swearing  or  fraud 
by  the  insured,  touching  any  matters  relating  to  this  insurance,  or  the  sub- 
ject thereof,  whether  before  or  after  the  loss.  This  entire  policy,  unless 
otherwise  provided  for  by  agreement,  endorsed  thereon  or  attached  thereto, 
shall  be  void  if  the  hazard  be  increased  by  any  means  within  the  control  or 
knowledge  of  the  insured." 

The  verdict  of  the  jury  and  the  judgment  of  the  court  having  been  ad- 
verse to  appellant,  this  appeal  is  taken  to  correct  what  it  is  urged  are  preju- 
dicial errors  committed  against  appellant  on  the  trial.  The  defenses  out- 
lined above  were  put  at  issue,  and  were  submitted  under  an  instruction- 
which  will  be  noticed  particularly  further  along.  An  analysis  of  the  de- 
fenses will  better  enable  us  to  apply  the  trial  court's  instruction.  It  may 
be  conceded  that  the  fact  tbat  rags  when  stored  in  the  buildings  in  consid- 
erable quantities  became  a  material  circumstance  concerning  the  insurance. 
The  parties,  by  their  conduct,  have  so  treated  it,  and  it  would  seem,  from 
the  very  nature  of  the  thing,  to  be  so.  Consequently  a  concealment  or  mis> 
representation  of  that  fact  by  the  assured,  if  it  was  a  fact,  came  within  the 
provision  just  quoted. 

Baled  rags  to  be  stored  in  the  brick  building  was  consented  to,  and  the 
privilege  and  risk  paid  for.  When  the  assured  applied  for  a  rebate  of  the 
Unearned  portion  of  the  premium  for  that  additional  risk  (some  months  yet 
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which  were  covered  by  the  policy  not  having  expired),  its  secretary,  Wood, 
wae  Inquired  of  by  the  agents  of  the  Insurer  whether  the  rags  bad  been  re- 
moved. He  answered  that  he  would  ask  the  superintendent,  Birch,  to  see  \n^ 
person  and  report.  Birch  was  called  by  telephone  and  told  to  examine  and' 
report  whether  O'Brien  had  removed  the  rags.  In  about  thirty  minutes  he- 
reported  that  O'Brien  hod  vacated  the  leased  premises,  and  that  the  rags 
were  gone.  Wood  repeated  this  statement  to  the  Insurer,  whereupon  the- 
unearned  extra  premium  was  paid  back,  and  the  becond  rider  above  quoted 
was  pasted  upon  the  policy.  Now,  as  a  matter  of  fact.  Birch  did  go  and 
examine  the  brick  building,  and  O'Brien  had  vacated  it,  and  had  then  re- 
moved from  it  all  his  rags.  Birch,  who  had  made  the  contract  of  renting 
with  O'Brien,  understood  that  O'Brien  had  rented  the  brick  building  only, 
and  had  occupied  it  alone  for  storing  his  rags.  Consequently  he  did  not 
examine  the  cattle  and  sheep  pens  in  the  frame  buildings,  and  testified  that 
he  had  no  thought  that  O'Brien  bad  any  rags  stored  there,  as  he  had  no* 
right  to  do  so.  Still  the  truth  was  that  O'Brien  at  that  time  did  have- 
loose  rags  stored  in  the  frame  buildings  in  considerable  quantities.  The- 
questlon  Is,  was  this  a  misrepresentation  or  concealment  of  the  fact  by  the- 
assured?  It  was  not  a  concealment  unless  it  was  actually  known  at  the 
time,  but  it  was  not  known.  At  least  such  Is  the  result  of  the  jury's  ver- 
dict, which  seems  to  us  to  be  sufSclently  supported  by  the  evidence.  But  a 
misrepresentation  may  be  made  without  knowledge  of  its  falsity.  If  the 
representation  was  made,  was  material  and  was  untrue,  the  motive  and  the 
knowledge  of  the  maker  are  alike  Immaterial.  The  policy  would  be 
avoided.  The  insurer  who  had  knowledge  aside  from  the  statement  upon 
the  policy  that  rags,  even  in  unallowed  condition  and  places,  bad  been  kept 
on  the  insured  premises,  inquired  of  the  assured's  managing  agent  whether 
they  were  then  (April  4)  there.  This  agent  did  not  profess  to  have  any  pez'- 
sonal  knowledge  on  the  subject.  Indeed  he  disclaimed  having  any,  but  in- 
formed the  inquirer  of  bis  course  In  learning  whether  the  rags  permitted  by 
the  policy  had  been  removed.  That  course  was  adopted.  The  inquiry- 
made  thiough  the  medium  of  Wood  became  the  direct  inquiry  of  appellee. 
The  act  of  Birch  In  assuming  to  acquaint  himself  with  the  facts  so  as  ta 
answer  It,  and  in  answering  it,  represented  the  assured.  So  it  turned  oiit 
that  the  Insurer  having  in  mind  rags  stored,  baled  and  loose  in  the  brick  as- 
well  as  in  the  frame  buildings,  made  an  Inquiry  in  general  terms,  not 
specifying  anything  beyond  what  was  Inferable  from  the  language  used  in 
the  rider,  and  Birch  knowing  nothing  of  any  rags  other  than  those  which 
had  been  stored  in  the  brick  building,  and  not  understanding  that  O'Brien, 
had  any  right  whatever  to  store  any  elsewhere  on  the  premises,  answered 
the  question  literally,  truthfully,  and  conscientiously  so,  so  far  as  this 
record  shows.  It  is  not  enough  that  the  insurer  may  have  been  misled  by 
the  form  of  tbe  inquiry.  Both  acted  honestly.  Birch's  statement  being 
true  within  Itself,  and  as  he  fairly  may  have  understood,  and  did  under- 
stand, the  inquiry,  could  not,  In  any  sense,  be  a  misrepresentation.  It 
turned  out  that  by  misunderstanding  the  inquiry  Birch  made  no  response- 
in  fact  to  it.  It  was  then  in  fact  unanswered;  that  the  insurer  was  misled 
into  an  erroneous  belief  is  doubtless  true,  but  Birch  was  also  misled,  the 
effect  being  that  the  inquiry  was  of  one  thing,  while  the  answer  was  by^ 
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Tnistake  concerning  another.  Noi  under  this  phase  of  the  case  Is  it  ma- 
terial whether  O'Brien  was  in  fact  rightfully  occupyinfc  the  whole  prem- 
ises. As  Biroh  understood  that  he  was  occupy ing  the  brick  building  only, 
his  statement  was  made  with  reference  to  that  fact.  His  statement  was  not 
inconsistent  with  his  assumption,  and  with  it  in  mind,  was  in  every  sense 
the  truth.  It  will  be  admitted  that  if  Birch  had  had  in  mind  the  same 
premises  which  the  inquirer  had,  but  had  by  oversight  or  mistake  misrep- 
resented the  fact  in  his  answer,  it  would  have  been  a  misrepresentation, 
inotlve  having  no  part  in  the  matter.  But  no  statement  can  be  a  mlsrepre- 
-sentation  of  a  fact  that  was  not  made  with  reference  tu  such  fact,  but  was 
made  of  an  entirely  dififerent,  although  a  similar,  one. 

It  is  claimed  that  the  policy  was  avoided  also  because  of  Wood's  conceal- 
Tnent  or  misrepresentation  of  the  fact  that  baled  and  loose  rags  had  been 
stored  in  both  the  brick  and  frame  buildings,  when  he  knew  it  was  in  vio- 
lation of  the  implied,  if  not  the  express,  prohibitions  of  the  contracts.  The 
:flrm  of  Wood,  Bacon  &  Co..  of  which  appellee's  secretary.  Wood,  was  a 
member,  was  a  brokerage  firm,  writing  and  procuring  fire  insurance  con- 
tracts. This  firm  obtained  a  policy  for  O'Brien  on  rags  stored  in  these 
buildings,  both  biick  and  frame.  It  is  claimed  that  this  fact  brought  the 
flatter  at  least  to  Wood's  constructive  knowledge.  Wood  testified  that  he 
tiad  not  seen  that  policy  till  after  the  Are,  and  did  not  know  It  contained 
«uch  description.  The  facts  were,  it  was  issued  by  one  of  the  clerks  of  the 
Urm,  who  testified  that  she  had  not  called  Mr.  Wood's  attention  to  it;  that 
:she  had  copied  the  description  of  the  buildings  from  the  registry  of  an  old 
policy  issued  to  appellee  stock  yards  company,  and  had  mistakenly  sup- 
posed the  rags  were  to  be  stored  in  all  the  Insured  buildings.  Wood's 
i^nowldge,  however  obtained,  would  have  been  the  knowledge  of  his  prin- 
cipal in  the  latter's  affairs.  But  the  knowledge  of  Wood's  agent,  who  was 
not  the  agent  of  Wood's  principal,  is  not  imputable  to  the  latter. 

The  second  clause  of  the  section  of  the  policy  quoted  constitutes  really 
^e  storm  center  of  the  case.  The  argument  is  that  as  O'Brien  was  the  ten- 
^Dt  of  appellee  stock  yards  company,  he  was  under  its  control;  that  if  he 
used  the  insured  premises  so  as  to  increase  the  hazard  Insured  against,  it  is 
the  same  as  if  the  assured  had  done  it.  There  are  authorities  which  un- 
doubtedly so  hold.  Where  the  tenant  is  using  the  leased  premises  in  the 
manner  contracted  there  can  be  no  doubt  that  his  use  is  the  same  as  that 
of  the  landlord  in  affecting  the  risk.  The  cases  which  hold  that  the  tenant's 
misuse  of  the  insured  premises,  whereby  the  hazard  is  increased,  is  imputed 
to  the  landlord,  although  In  violation  of  the  tenant's  rightful  use,  and 
without  the  knowledge  or  consent  of  the  landlord,  are  all  founded  upon  that 
class  of  contracts  where  the  provision  is  against  such  use  at  all,  and  are  ex- 
press covenants  treated  as  warranties,  or  are  cases  bottomed  on  those  of 
that  character.  In  the  policy  being  considered  the  stipulation  Is  not  in  any 
sense  a  warranty.  On  the  other  hand,  it  admits,  at  least  by  implication, 
that  extra  hazardous  use  may  be  made  of  the  insured  building  without  the 
policy  being  affected,  for  it  is  provided  that  the  policy  will  be  voided  only 
in  the  event  the  "hazard  be  increased  by  means  within  the  oortrol  or  knowl- 
edge of  the  assured."  If  the  assured  was  ignorant  of  it,  although  it  was  a 
itter  which   he  might  have  controlled  had  he  known  it,  the  policy  is  not 
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affected.  Or,  although  be  knew  of  it,  yet  If  it  was  a  thing  beyond  his  con- 
trol, neither  is  it  affected.  Suchv  seems  to  us  to  be  the  reasonable  constiuc* 
tion  of  the  language  as  setting  forth  the  Intention  of  the  parties. 

A  further  argument  is  that  the  insured  premises  were  during  the  tenancy 
of  O'Brien  used. for  storing  and  baling  loose  rags,  whereas  the  only  thing 
permitted  with  reference  to  rags  was  the  storing  of  baled  rags.  This  with 
reference  particularly  to  the  brick  building,  which  all  admit  was  leased  to 
O'Brien.  It  is  also  argued  that  this  extra-hazardous  use,  being  beyond  the 
risk  assumed  by  appellant  under  the  contract,  became  a  violation  of  it  under 
the  clause  quoted  hereinbefore,  and  operated  to  make  it  void  by  the  express 
provision  of  the  agreement,  although  the  loss  was  not  occasioned  or  contrib- 
uted to  thereby.  Authorities  are  not  lacking  apparently  supporting  the 
contention.  The  contract  was  intended  to  insure  appellee  against  loss  or 
damage  by  fire  during  the  term  for  which  the  consideration  was  paid.  The 
amount  of  consideration  was  calculated  upon  the  nature  of  the  risk,  as 
stated,  and  not  upon  some  other  or  greater.  The  insurer  had  the  right  to 
stipulate  that  it  would  not  assume  other  hazards  than  the  particular  one 
indicated  in  the  contract,  and  that  if  it  was  increased  the  insurer's  liability 
was  not  to  cover  it.  If  the  assured  did  or  permitted  anything  to  increase  the 
hazard,  then  while  that  condition  lasted  the  contract  was  not  In  operation. 
However,  if  the  extra-hazardous  condition  was  renioved  before  there  was  a 
£re,  then  the  condition  remained  precis^y  as  whon  the  contract  was  made. 
The  insurer,  without  complaint,  retained  the  premium  or  consideration  for 
its  carrying  the  liability.  To  declare  the  contract  at  end  for  all  time  would 
be  to  forfeit  the  unearned  premium  to  the  insurer.  It  would  be  the  imposi- 
tion of  a  money  penalty  against  the  assured  for  violating  a  condition  of  hla 
contract,  although  no  damage  had  ensued  from  it. 

Such  forfeitures  are  repugnant  to  the  law.  The  better  reason,  and  the 
right  of  the  matter  seems  to  us  to  be,  that  while  the  forbidden  condition  is 
permitted  by  the  assured  to  exist  the  contract  will  be  suspended.  If  loss 
then  occurs  the  insurer  would  not  be  liable.  But  if  before  loss  and  during 
the  term  covered  by  the  policy  the  original  condition  Is  restored  the  liabil- 
ity of  the  insurer  is  also.  This  gives  to  the  assured  precisely  what  he  bar- 
gained for.  It  exacts  nothing  from  the  insurer  beyond  what  it  has  assumed 
and  taken  pay  for.  Consequently  the  use  of  the  leased  premises  for  even 
forbidden  purposes,  but  which  had  been  discontinued  long  before  the  fire, 
"Was  not  an  obstacle  to  the  right  of  appellee  to  recover  upon  the  policy,  and 
the  trial  court  was  correct  in  so  holding. 

The  instruction  given  to  the  jury  was  as  follows:  "The  court  instructs  the 
jury  that  they  should  find  for  the  plaintiff  in  the  sum  of  $2,600,  with  inter- 
est from  the  10th  day  of  July,  1902,  unless  they  shall  believe  from  the  evi- 
dence that  when  the  fire  occurred  which  destroyed  the  insured  premises 
there  were  rags  stoied  upon  the  said  premises  with  the  knowledge  of  plain- 
tiff which  increased  the  hazard  of  the  defendant  on  the  policy  sued  on;  or 
that  on  or  about  the  4th  day  of  April,  1902,  the  plaintiff  falsely  represented 
to  the  defendant  that  all  the  rags  had  been  removed  from  the  said  premises, 
and  that  In  con siderea tion  of  that  representation  a  part  of  the  premium 
theretofore  paid  was  returned  to  the  plaintiff;  if  either  of  said  statements  is 
the  fact  the  law  is  for  the  defendant,  and  they  should  so  find." 
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This  instructioD  did  net  submit  to  the  Jury  whether  0'Brien*8  lease  got- 
ered  the  entire  property,  or  the  brick  building  only.  There  are  two  reaeoDf 
for  this:  One,  if  It  did  cover  the  whole  property,  still  O'Brien  had  leased 
only  to  store  baled  rags ;  if  he,  without  the  knowledge  or  consent  of  the 
assured,  stored  loose  rags  there,  it  was  what  he  had  not  the  right  to  do,  and 
was  as  if  done  by  a  trespasser.  Again,  although  the  lease  may  have  been  of 
the  whole  property,  it  was  admittedly  determinable  upon  five  days'  notice 
by  the  landlord,  which  was  given  more  than  two  months  before  the  fire, 
and  was  apparently  acted  upon.  Therefore,  O'Brien  was  not  a  tenant  of 
any  pait  of  the  premises  at  the  date  of  the  fire.  His  failing  to  remove  all 
his  prpperty  left  him  in  the  attitude  of  a  trespasser,  whose  acts,  unknown  to 
the  owner,  no  authority  holds  can  be  imputed  to  the  owner  as  his  in  work- 
ing a  forfeiture  of  his  insurance  contracts,  although  such  trespasser's  acts 
may  have  increased  the  hazard  or  even  caused  the  flre. 

The  presence  of  any  rags,  a  very  small  and  inconsiderable  quantity,  is 
not  as  a  matter  of  law  an  increase  of  the  hazard.  The  hazard  caused  by 
their  presence  necessarily  depends  upon  their  quantity.  It  was,  therefore, 
proper  under  the  evidence  In  this  case  to  submit  to  the  jury  whether  in  fact 
the  hazard  was  increased  by  the  quantity  of  rags  that  were  there.  While  it 
was  admitted  that  some  few  rags  and  trash  were  left  on  the  insured  prem- 
ises by  O'Brien,  it  was  denied  that  they  were  such  as  to  increase  the  original 
hazard.  The  submission  to  the  jniy  of  the  question  whether  appellee's 
agent  falsely  migrepresenttd  that  the  rugs  had  been  removed  was  not  to 
submit  to  them  whether  the  rags  had  all  been  removed,  for  it  was  conceded 
that  they  had  not  been,  but  whether  appellee's  agent  had  so  stated. 

We  perceive  no  error  in  the  record  and  the  judgment  is  allirmed. 


HOWARD  V.  WESTERN  UNION  TELEGRAPH  CO. 

(Filed  May  5,  1905.) 

Contract— Where  to  be  performed— Negligence— Where  it  is  admitted  that 
the  telegram  was  to  be  delivered  at  Pinevllle  in  this  iistate,  it  follows  that 
the  contract  could  not  be  fully  performed  without  such  delivery  in  this  State, 
and  if  the  failure  to  deliver  it  within  a  reasonable  time  was  negligence,  it 
is  immaterial  whether  the  negligence  was  that  of  its  West  Virginia  or  its 
Kentucky  agent,  ng  in  either  case  it  caused  a  breach  of  its  contract  in  this 
State,  which  entitled  appellant  to  receive  some  part  of  the  damage  claimed. 

A.  G.  Patterson  for  appellant. 

Richards  &  Ronold,  Geo.  Fearous  and  Wm.  Low  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Judge  Settle  delivered  the  following  respouse  to  petition  for  modification 
of  opinion: 

We  are  asked  to  modify  the  opinion  herein  to  the  extent  of  withdrawing 
so  much  thereof  as  holds  that  the  demurrer  to  the  third  paragraph  of  the 
answer  was  properly  sustained  by  the  lower  court. 

The  paragraph  in  question  contains  the  averments  that  the  contract  for 
the  transmission  and  delivery  of  the  telegram,  Informing  appellant  of  the 


I 
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wounding  of  his  eon,  was  made  in  the  State  of  West  Virginia,  the  considera- 
tion there  paid,  and  that  the  contract  was  to  he  performed  In  that  States 
that  the  parties  contracted  with  reference  to  the  laws  of  that  State  and  in  - 
tended  that  the  contract  should  he  construed  according  to  the  laws  thereof^ 
that  the  breach  of  the  contract,  if  any  there  was,  occurred  in  that  State; 
and  further,  that  under  the  laws  of  West  Virginia  and  the  decision  of  its. 
court  of  last  resort,  recovery  for  damages  of  mental  pain  and  suffering » 
such  as  were  claimed  by  appellant  for  the  alleged  negligent  failure  of  appel- 
lee to  deliver  the  telegram,  are  not  allowed,  because  unaccompanied  by^, 
physical  injury. 

The  paragraph  in  question  does  not  deny  that  Fineville,  Ky.,  was  tha> 
place  at  which  the  telegram  was  to  be  delivered.  Indeed  it  is  elsewhere  in, 
the  answer  admitted  that  Pineville,  in  this  State,  was  the  point  of  delivery ». 
and  this  fact  Is  shown  by  the  telegram  itself.  It  follows,  therefore,  that 
the  averments  of  the  answer  as  to  the  contract  having  been  made  with  re- 
spect to  the  laws  of  West  Virginia,  and  as  to  its  alleged  performance  in. 
that  State,  and  the  like,  are  mere  conclusions  of  the  pleader,  contradictory 
of  the  admitted  facts,  and  inconsistent  with  other  matters  of  defense  relied 
on  in  the  answer. 

In  view  of  the  undisputed  fact  that  the  telegram  was  to  be  delivered  at 
Pineville  in  this  State,  appellant's   place  of  residence,  it  inevitably  follows, 
that  the  contract  could  not  be  fully  performed  without  its  delivery,  within 
a  reasonable  time,  to  appellant  at  that  place,  hence  the  place  of  performance, 
was  in  this  State.  If  appelUe's  failure  to  deliver  the  telegram  in  a  reason- 
able and  the  customary  time  resulted  from  its  negligence,  we  think   it  im- 
material whether  the  negligence  was  that  of  its  West  Virginia  or  Kentucky, 
agent,  as  in  either  event  it  affect«d  the  performance  of  the  contract  in  this. 
State  by  delaying  the  delivery  therein  of  the  telegram,  thereby  causing  a. 
breach  of  the  contract  in  this  State,  which  would  havu  entitled  appellant  to 
recover  some  part  of  the   damages  claimed  but  for  his  failure  to  prove,  aa 
held  In  the  opinion,  that  he  could  have  reached  his  son  before  his  death  if 
the  telegram   summoning  him   to  his  bedside  had   been  delivered   in   the. 
proper   or  reasonable  time. 

As  we  are  unable  to  perceive  any  satisfactory  reason  for  modifying   the. 
opinion  the  petition  is  overruled. 


COMMONWEALTH,  FOR  USK,  &c.  v.  DONNELL. 
(Filed  May  5,  1905— Not  to  be  reported.) 
W.  S.  Buckler  for  appellants. 

Holmes  &  Boss  and  Morgan  &  Hughes  fur  appellee. 
Appeal  from  Nicholas  Circuit  Court. 
The  court  delivered  the  following  response  to  petition  for  rehearing: 

After  a  careful  consideration  of  the  petition  and  supplemental  petitioiw 
for  rehearing  we  are  of  the  opinion  that  the  opinion  heretofore  rendered^ 
correctly  settled  the  legal  questions  involved. 

Wherefore,  the  petition  is  overruled. 


S60         CITY  Si  8.  TEL.  ASS'N,  BY,  &0.  V.  WOODWORTH. 

THE  CITY  AND  SUBURBAN  TELEGRAPH  ASS'N,  BY.  &c.  v. 

WOODWORTH. 

(Filed  May  5,  1905— Not  to  be  reported.) 

1.  Damages—Evidence— Sufficiency  of  to  support  verdict  and  judgment — 
^n  this  action  against  appellant  and  the  Union  Light,  Heat  and  Power  Co., 
the  defense  being  that  the  latter  was  not  the  owner  of  the  electric  light 
^vlre,  and  that  the  copper  wire  by  which  appellee  was  injured  was  owned 
by  the  South  Covington  and  Cincinnati  Street  Railway  Co.,  was  not  sus- 
tained by  the  evidence.  Under  the  Instructions  of  the  lower  court  the  jury 
xjould  not  have  found  for  appellee  unless  they  believed  from  the  evidence 
that  appellntfl  were  the  owners  of  these^wires,  or  had  an  intepeet  in  and 
X)ontrolJed  them,  and  the  evidence  was  such  as  to  support  the  finding  of  the 
^upy. 

2.  Same— Conflict  of  evidence — Instructions— Upon  the  issue  of  negligence 
4n  this  action  for  damaflies  against  appellants  for  so  erecting  and  maintain- 
ing their  wires  as  to  result  In  the  injury  complained  of,  the  proof  was  con- 
victing, but  the  issue  having  been  submitted  under  proper  instructions, 
"Bnd  the  verdict  being  in  favor  of  appellee  it  will  not  be  disturbed. 

Myers  &  Howard  for  appellant  City  and  Suburban  Tel.  Ass'n. 

L.  J.  Crawford  for  appellant  Union  Light,  Heat  and  Power  Co. 

Phil.  J.  Ryan  and  T.  L.  Miohie  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  Campbell  Circuit  Court  in  favor  of 
the  appellee  and  against  the  Union  Light,  Heat  and  Power  Co.  for  the  sum 
lof  83,00(1,  and  a  like  sum  against  the  othei  appellant  city  and  Suburban 
telegraph  Association. 

It  appears  from  the  record  that  the  appellant,  the  Union  Light,  Heat  and 
Power  Co.,  was  engaged  in  furnishing  electric  lights  in  the  city  of  New- 
port, and  that  the  other  appellant  was  alleged  to  have  been  engaged  in  fur- 
bishing telephone  service  for  that  city  and  other  surrounding  cities.  The 
-vippellant,  Union  Co.,  in  oonnection  with  the  South  Covington  and  Cincin- 
nati Street  Ry.,  operated  a  power  house  in  which  electricity  was  generated, 
^hioh  was  situated  In  the  vicinity  of  a  bridge  across  Licking  river,  connect- 
ing the  cities  of  Newport  and  Covington;  that  an  electric  wire  was  con- 
nected with  the  feed  wires  leading  out  of  the  power  house  and  ran  to  the 
lofifloe  of  the  Kanawa  Coal  Co.,  going  by  way  of  this  bridge,  and  was  attached 
thereto.  It  was  alleged  In  the  petition  that  this  wire  belonged  to  the  Union 
T3o.,  and  that  it  wrongfully,  willfully  and  negligently  kept  and  maintained 
this  wire  at  and  over  the  bridge  without  having  it  properly  insulated  so  a» 
to  prevent  the  escape  of  the  electric  current  therefrom,  and  wrongfully,  will- 
fully and  negligently  kept  and  maintained  this  wire  in  too  close  proximity 
to  the  telephone  wires.  All  these  allegations  were  controverted  by  the 
Union  Co.,  and  it  pleaded  contributory  negligence  on  the  part  of  appellee. 

As  to  the  other  appellant,  it  was  alleged  that  it  kept  and  maintained  at 

-and  over  this  bridge  certain  telephone  wires;  that  a  certain  telephone  wire, 

made  of  copper,  which  was  a  conductor  of  electric  current,  was  kept  and 

•    Maintained  by  this  appellant  at  and  near  this  bridge  and  in  too  close  pros- 
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imity  to  this  electric  ligbt  wire,  and  over  ic,  and  that  It  Degligently  failed 
to  iDEulate  its  wire  where  it  pussed  over  the  electric  light  wire,  and  also. 
wroDKfully  nDd  negligently  failed  to  support  its  wire  by  telephone  poles, 
placed  at  the  usual  and  safe  distance  apart,  and  so  failed  to  securely  fasten 
its  wire  to  prevent  its  falling  or  coming  in  contact  with  the  electric  wire; 
that  this  telephone  wire,  without  any  fault  or  neglect  on  the  part  of  the. 
appellee,  fell  upon  the  electric  light  wire  and  therelij  became  charged  witiv 
electricity,  and  came  in  contact  with  the  body  of  appellee  and  severely 
burned  and  injured  him  and  rendered  him  a  cripple  for  life. 

This  appellant  also  pleaded  contributory  negUgt^nce  on  the  part  of  the  ap- 
pellee and  controverted  all  the  allegations  of  the  petition,  except  it  did  noti 
deny  that  it  had  telephone  wires  attached  to  and  running  across  this  bridge. 
The  real  defense  of  these  appellants  was  developed  on  the  trial.  The  Union 
Co.  endeavored  to  show  by  the  proof  that  it  was  not  the  owner  of  this  elec- 
tric light  wire,  but  that  it  was  owned  by  the  South  Covington  and  Cincin'« 
nati  Street  Railway.  The  other  appellant  endeavored  to  show  that  thia 
copper  wire  was  owned  and  operated  by  the  Citizens  Telephone  Co. 

There  was  much  proof  heard  on  these  defenses,  but  we  do  not  think  thatt, 
it  would  be  beneficial  to  any  one  to  discuss  it  in  detail.  It  is  sufficient  to. 
say  that  the  jury,  under  the  Insiiuctions  of  the  court,  could  not  have  found 
in  favor  of  appellee  unless  they  believed  from  the  evidence  that  the  appeK 
lants  were  the  owners  of  these  wires,  or  had  an  interest  therein,  and  con- 
trolled, operated  and  maintained  them,  and  we  are  of  the  opinion  that  the 
verdict  was  not  without  evidence  to  support  it.  The  appellants  make  no 
serious  contention  that  the  verdict  was  excessive  or  that  the  appellee  con- 
tributed in  any  way  to  his  injuries.  Upon  the  issue  as  to  the  negligence  of 
the  appellants  in  erecting  and  maintaining  their  wires  the  proof  was  con- 
flicting. This  issue  was  submitted  to  the  jury  by  proper  instructions,  and. 
the  Jury  found  in  favor  of  appellee. 

Wherefore,  the  judgment  is  affirmed. 


GUTHRIE  V.  CARNEY. 

(Filed  May  9,  1905— Not  to  be  reported.) 

Damages— Negligence— In  this  action  for  damages  for  injury  sustained  by 
appellee  by  reason  of  being  struck  by  appellant's  elevator  car,  while  it  may 
be  admitted  that  she  knew  of  ihe  danger  likely  to  result  by  standing  on  the 
second  floor  looking  down  the  shaft,  with  the  elevator  above  her,  still  she 
had  the  right  to  presume  that  having  been  called  there  by  appellant,  he. 
would  not  move  the  elevator  while  she  was  answering  the  call;  and  the. 
question  of  negligence  and  contributory  negligence  having  been  submitted 
to  the  jury,  their  verdict  will  not  be  disturbed  in  awarding  her  damages,, 
the  proof  tending  to  support  her  claim. 

Wbeeler  &  Hughes  for  appellani. 

Bloomfleld  &  Crice  and  R.  T.  Llghtfoot  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

During  the  year  190d  the  appellant  was  a  merchant  in  Paducah,  Ky.,  conv 
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'^acting  his  busineas  in  a  three-story  building,  using  all  of  the  floors.  The 
upper  stories  were*reacbed  bj  means  of  an  electrio  elevator  which  was  con- 

^Etruoted  and  operated  by  the  appellant.  This  elevator  was  operated  l^r 
means  of  a  rope^hich  was  attached  to  the  elevator,  and  could  be  operated 
l)y  any  one  standing  on  either  of  the  floors.    The  shaft  of  the  elefator  was 

'enclosed  on  three:eides,  the  other  was  left  open  except  there  were  two  gates 
which  opened  in  the  center,  made  of  wooden  slats  47  inches  in  height. 

The  appellant  employed  appellee  as  a  saleslady.  After  she  had  been  there 
so  employed  for^bout  a  mouth,  and  on  the  26th  of  March,  1902,  the  appel- 
lant direoted^her  to  go  with  another  clerk  and  two  customers  from  the  flret 
to  the  seoond^floor.  She,  with  the  other  parties,  went  upon  the  elevator, 
Which  was  operated  by  the  appellant  from  the  first  floor,  and  went  to  the 
eecond  story.  Soon  after  she  arrived  on  the  second  floor  she,  according  to 
her  proof,  was  called  to  the  elevator  shaft  by  the  appellant.  She  responded 
to  his  call  and  went  to  the  elevator  shaft  to  answer,  it  being  thn  custom  of 
the  appellant  to  communicate  or  converse  with  his  clerks  through  the  ele- 
vator Ehaft.  At  the  time  she  went  up  to  the  shaft  the  elevator  cab  was  sta- 
tionary at  the  third  floor.    When  she  reached  'the  gates  which  enclosed  the 

'elevator  shaft  she  glaliced  up  and  saw  the  cab  still  at  the  third  floor,  and 
then  stooped  her  head  slightly  and  looked  down  the  shaft  where  appellant 
was  standing.  About  this  moment  appellant  started  the  elevator  down  from 
the  third  floor  by  means  of  the  cord,  and  it  struck  and  seriously  injured  the 
appellee  at  .the  moment  she  was  in  the  act  of  answering  appellant*s  call. 
She  instituted  this  action  for  damages,  alleging  that  this  elevator  was  negli- 

^gently  and  improperly  managed,  operated  and  constructed,  and  that  by  rea- 
son of  appellant's  negligence  this  cab  fell  upon  and  injured  her.  The  ap- 
pellant controverted  the  allegations  of  the  petition  and  made  the  usual  plea 

"of  contributory  negligence,  which  was  controverted  by  the  appellee.  On  the 
first  trial  the  jury  rendered  a  verdict  for  12,900,  which  was  set  aside  by  the 
lower  court.    On  the  second  trial  the  jury  gave  her  $1,000,  which  the  court 

'refused  to  set  aside,  and  appellant  has  appealed. 

The  instructions  given  by  the  court  to  the  jury  were  as  favorable  to  appel- 
lant as  he  could  have  asked,  and  the  amount  recovered  was  small  oonsider- 
ing  the  extent  of  her  injuries.  The  only  serious  contention  of  appellant's 
counsel  is  that  the  court  erred  in  refusing  to  give  a  peremptory  instruction 
to  the  jury  because  of  appellee's  contributory  negligence  in  attempting  to 
answer  the  call  of  appellant  in  the  manner  in  which  Rhe  did ;  that  she  knew 
of  the  danger  likely  to  result  therefrom.  Admitting  this  last  statement  to 
•be  true,  appellant  also  knew  of  the  danger,  and  she  had  the  right  to  presume 
that  he  would  not  move  the  elevator  while  she  was  answering  his  call.   This 

-question  of  negligence  and  contributory  negligence  was  submitted  to  the 
jury  and  they  found  against  appellant,  and  we  see  no  reason  for  disturbing 
their  fluding  as  the  proof,  while  conflicting,  tended  to  sustain  her  claim. 

*<Peltier  v.  L.  &  N.  R.  R,  Co.,  16  Ky.  Law  Rep.,  600;  Phisterer  v.  Peter  & 

"Co.,  25   Ey.    Law  Rep.,    1605;    Sherman  and  liedfleld  on  Negligence,  Par. 

487,  4th  edition. ) 

Wherefore,  the  judgment  of  the  lower  court  is  afiirmed. 


^ 
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GATES  y.  DAVIS. 

(Filed  May  9,  1905— Not  to  be  reported. ) 

Motion  to  strike  bill  of  exceptions  from  record— It  appearing  from  the 
record  that  the  sixty  days  allowed  by  the  lower  court  for  the  filing  of  ap- 
pellant's bill  of  exceptions  had  expired  before  the  order  was  made  extend- 
ing the  time,  the  motion  to  strike  the  bill  of  evidence  from  the  record  will 
be  sustained. 

L.  W.  Gates,  W.  D.  Crabb  and  A.  M.  Sea,  Jr.,  for  appellant. 

Samuel  Avritt  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  November  11,  1904,  the  following  order  was  made  in  this  case:  **The 
<souTt  being  sufficiently  advised,  it  is  considered  and  adjudged  that  the  de- 
fendant's motion  for  a  new  trial  herein  be  and  is  overruled,  to  which  the 
•defendant  excepts,  and  sixty  days  be  and  is  given  the  defendant  within 
which  to  prepare  and  tender  her  bill  of  exceptions  herein." 

On  January  11,  1905,  an  order  was  made  as  follows:  "Ordered,  that  the 
•defendant  be  and  is  given  thirty  days  in  addition  to  the  sixty  days  hereto- 
fore given  to  prepare  and  tender  her  bill  of  exceptions  herein." 

The  bill  of  exceptions  was  filed  on  February  9,  and  within  thirty  days 
4ifter  the  latter  ocder  was  made;  but  it  is  insisted  that  the  sixty  days  orig- 
inally given  expired  on  January  10,  and  that,  therefore,  the  court  was  with- 
out power  to  extend  the  time  on  January  11.  A  motion  has  been  entered 
to  strike  out  the  bill  of  exceptions  on  this  ground.  If  we  do  not  count  No- 
vember 11,  then  there  were  nineteen  days  le.mnining  in  November,  thirty- 
one  in  December,  making  fifty  days,  and  ten  days  in  January  will  make 
4iixty.  It  follows,  therefore,  that  the  sixty  days  allowed  by  the  order  of  No- 
vember 11  expired  with  the  10th  day  of  January.  If,  on  the  other  hand,  we 
•count  November  11  as  one  of  the  days  on  which  the  bill  of  exceptions  might 
be  filed,  we  have  twenty  days  in  November,  thirty-one  in  December,  and 
sine  in  January,  making  sixty  days  within  which  the  bill  of  exceptions 
might  to  filed.  We  think,  though,  the  meaning  of  the  order  was  to  give  the 
defendant  sixty  days  after  the  11th  to  file  the  bill  of  exceptions,  but  as 
ehown,  even  on  this  basis,  the  time  had  expired  before  the  order  extending 
the  time  was  made.  Counsel  have  briefed  the  case  on  the  idea  that  the  order 
giving  the  sixty  days'  time  was  made  on  the  19th  of  November,  but  the 
record  does  not  so  read. 

The  motion  to  strike  out  the  bill  of  exceptions  is,  therefore,  sustained. 


UNITED  STATES   FIDELITY  AND   GUARANTY  CO.  v.    BOARD  OF 

EDUCATION  OF  SOMERSET. 

(Filed  May  9,  1905— Not  to  be  reported.) 

1.  Appeals— Reversal— Return  to  circuit  court— Effect — On  the  return  of  a 
oase  from  this  court  to  the  circuit  court,  where  the  entire  judgment  is  re- 
versed, the  case  stood  as  though  it  had  not  been  tried,  and  the  principles 
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announced  bj  this  court  In  its  opinion  must  control  the  circuit  court  on  thi^ 
subsequent  trinl  of  the  case;  the  language  of  this  court  must  be  understood 
to  refer  to  the  facts  then  shown  to  the  court.  But  if  on  another  trial  the 
proof  should  be  dlfTerent,  then  other  questions  niiffht  be  presented  for  de- 
cision which  were  not  before  this  court  on  the  other  appeal. 

3.  Taxes— Collector— Lla till ty  of  surety— Informality  in  giving  notice — 
Waiver— In  nn  action  on  the  bqnd  of  a  tax  collector  of  city  taxes  for  school 
purposes,  such  collector  can  not  excuse  his  failure  to  collect  the  taxes  od 
the  ground  that  no  notice  of  the  time  and  place  of  the  meeting  of  the  board 
of  equalization  was  given,  as  such  notice  Is  required  to  be  given  for  the 
benefit  of  the  taxpayer,  and  if  he  waives  it  and  pays  his  taxes  the  collector 
must  account  to  the  board  for  the  money  collected. 

8.  Assessor— Failure  to  give  bond— In  an  action  on  the  bond  of  a  tax  col- 
lector of  city  taxes  for  a  graded  school,  where  a  part  of  the  district  lies  out- 
side the  city,  the  failure  of  the  board  to  take  a  bond  from  the  assessor  of 
tax  did  not  render  the  assessment  void  as  to  the  property  lying  outside  the 
city,  as  the  assessor  was  a  de  facto  officer,  having  been  regularly  appointed 
and  recognized  by  the  board  as  the  assessor. 

4.  Void  levy— Record  of  board— The  board  of  education  in  levying  taxes 
must  speak  by  its  reoords.  If  the  order  levying  the  tax  for  the  year  1899 
was  void,  under  the  Constitution  it  was  a  nullity  and  gave  no  authority  to 
the  collector  to  collect  tax  or  retain  the  money  when  collected.  His  obliga- 
tion as  to  the  money  collected  is  to  the  taxpayer  and  not  to  the  public 

Bodley,  Baskin  &  Flexner  and  J.  K.  Cook  for  appeliant. 

V.  P.  Smith,  O.  H.  Waddle  and  R.  B.  Waddle  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant  was  the  surety  of  H.  H.  Gragg  as  tax  collector  of  appellee  for 
the  years  1899,  1900  and  1901.  Appellee  filed  three  suits,  one  for  each  year'a 
taxes,  to  recover  of  appellant  as  the  surety  of  Gragg  on  account  of  the  taxes 
which  he  received  for  collection  and  failed  to  account  for.  The  three  suits 
were  submitted  to  the  court  on  the  law  and  facts.  The  court  made  a  special 
finding  to  the  effect  that  Gragg  had  failed  to  collect  and  pay  over  to  appel- 
lee the  sum  of  16,967.11  of  the  tax  lists  for  the  three  years;  but  as  to  how 
much  he  collected  or  how  much  he  failed  to  collect  the  court  made  no  find- 
ing, nor  did  he  find  separately  the  amount  due  for  each  year's  taxes.  A 
judgment  was  entered  on  the  special  findings  of  the  court  for  the  sum  of 
16,967.11,  with  interest,  and  the  defendant  appealed  to  this  court.  On  the 
appeal  it  was  held  that  the  order  of  the  board  of  education  levying  the  tax 
for  the  year  1899  entered  on  their  order  book  was  void,  as  it  did  not  dis- 
tinctly specify  the  purpose  for  which  the  tax  was  levied.  The  opinion,  after 
discussing  the  various  questions  made  in  the  case,  concludes  with  these 
words:  "The  appellee  is  entitled  to  recover  on  the  bonds  for  the  years  1900 
and  1901;  if  there  is  no  order  except  the  one  in  question  making  the  levy  for 
1899,  it  is  not  entitled  to  recover  on  the  bond  executed  for  that  year.  The 
judgment  is  reversed  for  proceedings  consistent  with  this  opinion."  (U.  S. 
Fidelity  and  Guaranty  Co.  v.  Board  of  Education  of  Somerset,  26  Ky.  Law 
Rep.,  246.) 

On  the  return  of  the  case  to  the  circuit  court  the  defendant  tendered  an 
amended  answer.    The  court  refused  to  allow  it  to  be  filed.    The  defendant 
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excepted  to  this  ruling  of  the  court,  but  the  amended  answer  is  not  made* 
IMirt  of  the  record  either  by  order  of  court  or  the  bill  of  exceptions.  The- 
plaintiff  then  tendered  an  amended  petition  as  to  the  taxes  for  the  year  1809. 
The  court  refused  to  allow  the  amended  petition  to  be  filed,  and  It  was  made- 
part  of  the  record  by  bill  of  exceptions.  The  case  thereupon  came  on  for- 
trial  and  no  evidence  being  heard  the  court  dismlsfied  the  petition  as  to  the 
year  1809,  and  entered  judfrnient  againetthe  defendant  for  the  years  1900  and 
1901  for  the  sum  of  t2,838.65,  with  interest,  and  from  this  judgment  the  de- 
fendant appeals. 

On  the  trial  the  defendant  offered  in  evidence  the  testimony  of  several 
witnesses  which  was  objected  to  by  the  plaintiff  and  none  of  the  testimony: 
was  admitted,  and  of  this  the  defendant  complain?.    The  plaintiff  has  prose- 
cuted a  cross  appeal  from  so  much  of  the  judgment  as  refused  to  allow  its 
amended  petition  to  be  filed  and  dismissed  the  action  as  to  the  taxes  for  the  • 
year  1899.     As  the  amended  answer  Is  not  made  a  part  of  the  record  it  can. 
not  be  considered.    But  under  the  issue  as  originally  formed,  the  burden, 
was  upon  the  plaintiff  to  make  out  its  case,  and  the  actions  being  ordinary,., 
when  the  judgment  was  reversed  the  cases  stood  for  trial  anew.     On  the- 
former  appeal  this  court  could  not  direct  a  judgment  to  be  entered  for  the 
amount  of  the  taxes  for  the  years  1900  and  1901  because  there  bad  been  no 
special  finding  by  the  court  of  those  taxes.     There  was  only  a  single  finding 
of  the  gross  amount  of  the  taxes  for  the  three  years,  and  as  there  could  be 
no  recovery  for  the  year  1899  the  court  reversed  the  entire  judgment.     On 
the  return  of  the  case  to  the  circuit  courb  it  stood  as  though  it  had  not  been 
tried.     The  principles  announced  by  this  court  in  its  opinion  must  control 
the  circuit  court  on  the  subsequent  trial  of  the  cone,  but  if  on  another  trial 
the  proof  should  be  different,  then  other  questions  might  he  presented  for 
decision  which  were  not  before  this  court  on  the  other  appeal.     The  lan- 
guage of  thig  court,  to  the  effect  that  the  plaintiff  was  entitled  to  recover  on- 
account  of  the  taxes  fur  the  years  1900  tind  1901,  mugtbo  understood  to  refer- 
to  the  facts  then  shown  the  court.     On  the  return  of  the  case  to  the  circuit 
court,  if  the  evidence  had  been  the  same  ns  on  the  former  trial,  It  would  have 
been  the  duty  of  the  court  under  that  opinion  to  ascertain  from  the  evidence 
the  amount  of  the  Uixesfor  the  years  1900  and  1901  and  give  judgment  there- 
for.    In  order  to  enter  any  judgment  it  was  necessary  for  the   proof  to  be 
given  just  as  it  was  on  the  first  trial,  so  that  the  court  could  intelligently  as- 
certain what   the  amount  uf   these  taxes  was.    The  other  facts  necessary  to 
make  out  the  plaintiff's  case  should  have  been  proved  on  the  second-  trial 
just  as  on  the  first;  for  on  the  reversal  of  an  ordinary  action  it  stands  for 
trial  as  though  it  has  not  been  tried  before,  although  on  the  trial  the  court 
will  follow  the  principles  laid  down  in  the  opinion  on  the  appeal  where  they: 
are  applicable  under  the  evidence  given  on  the  second  trial. 

On  the  trial  the  defendant  introduced  Walter  Elrod,  and  offered  to  prove 
by  him  that  he  was  one  of  the  board  of  supervisors  of  the  city  of  Somerset 
for  the  year  1900,  and  that  no  printed  notice  was  published  of  the  place  or 
time  of  the  sittings  of  the  board.  It  introduued  R.  B.  Dugger  and  J.  H. 
Gibson,  and  offered  to  prove  by  them  the  same  facts  as  to  the  years  1900  and 
1901.  It  also  offered  to  show  by  Gibson  that  he  was  the  custodian  of  the 
records  of  appellee,  and  that  as  shown  by  these  records  the  board  of  educa-- 
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tioD  at  no  time  sat  as  a  board  of  equalization  of  the  property  oDtslde  of  the 
limits  of  Somerset.  It  also  introduoed  H.  H.  Gragg.  and  offered  to  proTe  by 
liiiii  that  he  made  the  assessment  upon  all  of  the  property  within  the  taxing 
•district  of  the  city  of  Somerset  for  the  years  1900  and  1901,  and  that  be  gave 
no  bond  as  assessor  for  either  of  these  years,  and  that  no  notice  was  given 
that  the  asseeement  had  been  returned  or  giving  the  taxpayers  three  days  In 
which  to  appear  before  the  board  of  trustees;  also  that  the  taxes  levied  on 
taxpayers  and  property  natside  of  the  city  ot  Somerset  for  the  year  19O0, 
iwhich  have  been  unaccounted  for  and  uncollected,  amounted  to  about  170. 

We  will  pass  upon  the  competency  of  this  evidence  as  the  case  must  ko 

iMck  for  a  new  trial.     Section  3642,  Kentucky  Statutes,  regulating  the  board 

-of  supervisors  in  cities  of  the  fourth  class,  and  providing  for  the  notice  of 

their  meetings  above  referred  to,  contains  the  following:  ^' Any  failure  or 

informality  in  the  election  of  city  supervisors,  or  in  their  meetings  or  pro- 

oeedings,  shall  not  affect  the  validity  of  the  tax.'* 

The  evidence  offered,  therefore,  if  admitted,  would  have  been  valueless  as 
to  the  want  of  notice  of  the  meetings  of  the  board  of  supervisors,  for  the 
legislature  in  creating  this  board  and  in  defining  its  duties  had  authority 
4o  declare  that  these  errors  or  omissions  should  not  invalidate  the  tax.     If 
4)he  board  of  education  made  no  change  in  the  assessment  of  property  out- 
ride of  the  city  it  must  be  presumed  the  board  was  satisfied  with  the  assess- 
ment of  this  property  as  made  by  the  assepsor.    The  notice  of  the  time  and 
lilace  oC  the  meeting  of  the  board  of  equalization  are  for  the  benefit  of  the 
^taxpayer.    If  no  notice  is  given  he  may  waive  this,  and  If  he  does  waive  it 
sand  pay  his  taxes  the  collector  must  account  to  the  board  for  the  money 
•collected.     If  the  taxpayer  does  not  pay,  he  must  be  presumed  to  stand  on 
faie  rights,  and  In  that  event  the  collector  is  not  responsible  for  failure  to 
•collect  on  the  property  outside  of  the  city  where  notice  of  equalization  was 
not  given.    The  failure  of  the  board  to  take  a  bond  from  Gragg  as  asseeaor 
•did  not  render  the  assessment  by  him  void  as  to  the  property  lying  outside 
of  the  city  of  Somerset.    We  do  not  find  in  the  statute  any  requirement  of 
a   bond  from   him.     He  was  a  de  facto  oflBcer,  having   been   regularly  ap- 
pointed and  having  been  recognized  by  the  board  as  the  assessor. 

In  28  Am.  &  Eng.  Ency.  of  Law,  856,  the  rule  is  thus  stated:  "The 
failure  of  a  person  duly  elected  or  appointed  to  an  office  to  take  the  pre- 
scribed oath  or  give  a  bond  as  required,  or  either,  does  not,  when  he  has 
proceeded  to  exercise  the  functions  of  the  ofiSce,  Invalidate  his  acts  so  far  as 
the  public  or  third  persons  are  concerned.  As  to  them,  his  acts  are  so 
valid  US  though  he  were  nn  officer  de  jure.  His  title  to  the  office  can  not  be 
^attacked  collaterally,  but  only  by  direct  proceedings  in  the  nature  of  quo 
-warranto.  The  failure  to  qualify  constitutes  a  ground  for  ousting  hliu 
.from  the  office.'* 

Certainly  this  rule  should  be  applied  as  against  Gragg  himself:  and  bis 
-surety  on  his  bond  as  collector  can  not  collaterally  raise  the  objection  that 
lie  had  not  given  bond  as  assessor  as  a  defense  so  far  as  he  actually  collected 
the  taxes.  As  to  the  cross  appeal  we  see  no  error.  The  board  of  education 
In  levying  tases  must  speak  by  its  records.  If  the  order  levying  the  tax  for 
the  year  1899  was  void  under  the  Const'tution,  it  was  a  nullUy  and  gave  no 
4iuthority  to   the  coHec''^*  to  collect  th''  tax  or  to  retain  ""he  money  when 
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coDeoted.    His  obligation  as  to  the  money  collected  is  to  the  taxpayer  and  not 
to  the  public.    (Whaley  v.  Commonwealth,  88  Ky.  Law  Bep.,  129S. ) 

As  there  is  nothing  in  the  record  warranting  the  judgment  for  12,888.66, 
•cr  showing  that  it  is  correct,  the  Judgment  is  reversed  and  cause  remanded 
for  a  new  trial. 


CITY  OP  PADUCAH  v.  EVITTS. 
(Piled  May  4,  1906.) 

1.  Ordinances— City  jailer— Salary— Deputy— Under  Kentucky  Statutes, 
section  8146,  providing  for  the  election  of  a  city  jailer  by  the  voters  of  cities 
of  the  second  class,  and  fixing  his  compensation  at  not  less  than  f  1,600,  nor 
more  than  $2,600  per  annum  and  allowing  him  a  deputy  jailer,  an  ordinance 
of  n  second  class  city  fixing  the  salary  of  the  city  Jailer  at  fl,SSO  per  annum 
in  full  of  all  payments  for  cooks  or  other  help,  which  the  city  jailer  may  see 
fit  to  employ,  is  invalid  to  the  extent  that  It  allows  him  less  than  $1,600  per 
annum,  and  denies  him  a  deputy  jailer. 

9.  Janitor  of  city  hall- Duties  of  city  jailer— An  ordinance  of  a  second 
•class  city  which  provides  that  the  jailer  shall  perform  the  duties  of  janitor 
of  the  city  hall  and  the  building  adjacent  thereto,  in  which  is  located  the 
offices  of  the  city  engineer  and  the  city  street  inspector,  is  valid  under 
section  8146,  Kentucky  Statutes,  which  provides  that  the  jailer  "shall  per- 
form such  duties  as  the  general  council  may  by  ordinance  prescribe. " 

£.  H.  Puryear  and  Campbell  &  Campbell  for  appellant. 

J.  C.  Flournoy  for  appellee. 

Appeal  from  McCracken  Circuic  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Thi6  action  involves  the  question  as  to  the  validity  of  certain  ordinances  of 
-the  city  of  Paducah,  a  city  of  the  second  class.  Section  8146,  Kentucky  Stat- 
utes, provides  for  the  election  of  a  city  jailer  in  cities  of  the  second  class  by 
the  qualified  voters;  and  that  he  shall  hold  his  office  for  four  years  and  until 
his  successor  is  elected  and  qualified,  and  that  his  compensation  shall  not 
be  less  than  $1,600  nor  more  than  $8,600  per  annum,  and  that  he  shall  be 
furnished  a  deputy  Jailer  by  the  city.  The  general  council  of  the  city  of 
Paducah  enacted  an  ordinance,  a  part  of  which  reads  as  follows:  "That  the 
•city  Jailer  of  the  city  of  Paducah,  Kentucky,  elected  in  pursuanoe  of  the 
general  laws  governing  cities  of  the  seoond  class,  shall  reoeive  as  his  com- 
pensation for  his  services  the  sum  of  |1,S90  per  annum,  payable  in  monthly 
installments  as  other  "salaries  are  paid.  And  said  salary  is  to  be  in  full  of 
all  payments  of  cooks  or  other  help  which  the  city  jailer  may  see  fit  to  em- 
ploy." 

The  question  then  is,  did  the  general  council  have  the  right  to  fix  a  less 
compensation  for  the  jailer  than  that  fixed  by  the  statute  for  the  govern- 
ment of  cities  of  the  second  class? 

Section  8064,  Kentucky  Statutes,  provides  that  the  general  council,  unless 
otherwise  provided  by  law,  shall  fix  the  salaries  and  compensation  and  pre- 
scribe the  duties  of  all  officers  and  deputies  and  employes  of  the  city,  except 
as  to  persons  in  office  when  the  act  took  effect.  It  is  evident  from  this  sec- 
tion that  the  legislature  did  not  intend  that  the  general  council  of  cit!ea  of 
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the  fiecoDd  olass  should  fix  the  salaries  of  officers  where  thej  were  fixed  by 
the  statute.  It,  therefore,  follows  that  the  general  council  acted  without- 
authority  in  fixing  the  salary  of  the  jailer  and  in  effect  denying  him  a 
deputy.  The  ordinance  is  in  conflict  with  the  statute  in  fixing  the  com- 
pensation at  less  than  the  minimum  salary  fixed  by  the  statute. 

It  is  urged  that  the  ordinance  is  valid,  because  of  the  case  of  City  of  Lex- 
ington V.  Thompson,  24  Ey.  Law  Rep.,  3H4.  The  correctness  of  that  case  is 
seriously  questioned  in  a  case  now  pending  in  this  court.  Ast^nming  that 
opinion  to  be  correct,  it  does  not  announce  a  doctrine  different  from  the 
conclusion  we  have  reached  in  this  case.  In  that  oase  the  court  treated  fire- 
men  as  simply  employes  of  the  city,  and  that  their  control  and  compensation 
received  was  left  entirely  to  the  municipality.  And  this  was  upon  the  idea 
that  the  right  to  employ  and  pay  a  fire  department  is  not  a  governmental 
function  which  should  be  exercised  or  legulated  by  the  legislature.  The 
reasoning  in  that  case  shows  that  the  control  of  the  police  system  of  a  city 
is  a  governmental  function  and  forms  a  part  of  the  State  government,  and 
is  subject  to  legislative  control. 

In  the  case  of  Police  Commissioners  \.  City  of  Louisville,  3  Bush,  G97, 
this  court  held  that  the  legislature  had  the  right  to  take  entire  control  of  the 
police  system  in  cities  unless  restricted  by  some  Constitutional  provision. 
The  office  of  jailei  in  cities  is  a  necessary  adjunct  to  the  enforcement  of  the 
penal  and  criminal  laws  of  the  State.  It  is  just  as  essential  to  have  some 
place  to  confine  violators  of  the  law  and  those  charged  with  offenses  as  it  is 
to  have  officers  to  arrest  and  courts  to  try  them.  It  is  an  office  established 
for  governmental  purposes  and  essential  to  the  enforcement  of  the  criminal 
and  penal  statutes  of  the  State.  The  office  is  filled  by  an  election  of  the 
people,  and  Is  a  four-year  term. 

There  is  another  ordinance,  the  validity  of  which  is  here  questioned^  which 
provides  that  the  jailer  shall  perform  the  duti^^s  of  janitor  of  the  city  halt 
and  the  building  adjacent  to  the  city  hall  property  in  which  is  located  the 
offices  of  the  city  engineer  and  city  street  inspector.  It  is  insisted  that  the 
jailer  should  not  be  burdened  by  the  duties  imposed  by  this  ordinance,  and 
the  city  had  no  right  to  impose  it.  Section  S146,  Kentucky  Statutes,  pro- 
vides that  the  jailer  "shall  perform  such  duties  as  the  general  council  may 
by  ordinance  prescribe."  When  the  appellant  was  elected  and  accepted  tfae- 
duties  of  the  position  he  did  so  with  the  knowledge  that  the  general  coun- 
cil had  the  right  to  prescribe  his  duties  from  time  to  time,  thereby  we  are 
of  the  opinion  that  the  ordinance  imposing  this  duty  is  valid. 

The  judgment  is  affirmed. 


ANDERSON  v.  MT.  STERLING  TELEPHONE  CO.,  &c.. 

(Filed  May  4,  1906— Not  to  be  reported.) 

1.  Contract  for  building  telephone  line— Remedy  for  wrongful  attempt  to 
remove  box— Where  a  parol  contract  wa  s  made  between  appellant  and  ap- 
pellee by  which,  in  consideration  of  the  use  of  his  land  for  the  constructioo 
of  its  telephone  line,  appellee  was  to  give  appellant  free  telephone  service, 
BD  action  to  enjoin  appellee  from  removing  the  box  and  interrupting  his 
lervice  is  not  an  action  within  the  meaning  of  the  statute  to  charge  appel- 
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lees  upon  a  contract  for  the  sale  of  real  estate,  and  Is  not  an  action  upon  a 
verbal  contract  which  was  not  to  be  performed  within  a  year. 

2.  Same— Under  the  facts  as  above  recited  appellant  did  not  have  a  com- 
plete remedy  at  law,  and.  therefore,  an  injunctive  proceeding  was  the  proper 
K)ne  to  preserve  his  rights. 

Allie  W.  Toung  and  Nesbitt  &  Watson  for  appellant. 

John  Q.  Winn  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  appeal  brings  here  for  review  the  judgment  of  the  court  sustaining 
the  demurrer  to  the  petition.  In  the  petition  it  is  substantially  averred 
that  appellees  were  engaged  in  erecting  a  telephone  line  from  Mt.  Sterling 
to  Levee,  a  village  about  eight  miles  from  Mt.  Sterling;  that  it  was  to 
pass  over  the  farm  of  the  appellant,  Qeorge  W.  Anderson;  that  as  a  consid- 
eration for  the  privilege  of  placing  the  telephone  poles  on  the  farm  of  ap- 
pellant and  attaching  the  wires  to  his  trees,  appellees  agreed  to  erect  and 
maintain  a  telephone  in  his  houee;  that  this  contract  was  in  parol;  that  in 
1895  it  was  executed  by  the  appellees  erecting  poles  on  his  farm  and  attach- 
ing wires  to  his  trees  and  placing  a  telephone  box  in  his  house;  that  the  ap- 
pellees have  continued  to  occupy  his  land  with  poles  and  wires  and  ha^e  out 
off  his  connection  with  the  telephone  line  and  are  threatening  to  remove 
the  telephone  box  from  his  house;  that  appellant  lives  tbiee  miles  from  Mt. 
Sterling  and  that  he  conducts  all  his  business  at  that  point  and  that  the 
telephone  is  necessary  to  its  proper  conduct.  The  appellant  sought  to  pre- 
Tent  the  removal  of  the  telephone  from  his  residence  and  to  require  the  con- 
nection to  be  maintained  at  Mt.  Sterling,  so  as  to  enable  him  to  continue 
to  use  the  telephone. 

It  is  contended  that  the  action  can  not  be  maintained  for  the  following 
reasons:  First,  that  it  is  for  an  interest  in  land;  second,  that  it  was  not  tp 
be  performed  in  one  year;  third,  that  there  was  no  mutuality  to  support  the 
oontraot;  fourth,  that  appellant  had  a  complete  remedy  at  law. 

The  statute  provides  that  no  action  shall  be  brought  to  charge  any  person 
upon  any  contract  for  the  sale  of  real  estate  or  any  lease  thereon  for  a  longer 
term  than  one  year.  The  appellees,  under  the  contract  in  question,  ob- 
tained the  use  and  occupancy  of  appellant^'s  land  with  its  telephone  poles 
«nd  wires  for  the  consideration  that  they  would  furnish  him  the  telephone 
service  stated.  The  appellees'  purpose  is  to  hold  what  they  obtained  under 
the  contract  and  take  from  appellant  that  which  they  gave  as  a  considera- 
tion for  it.  The  appellees  are  not  giving  up  the  benefits  which  they  ob- 
tained under  the  contract,  although  they  seek  to  hold  the  consideration 
which  they  gave  for  them.  This  is  not  an  action  to  recover  the  considera- 
tion which  appellees  gave  for  the  benefits  received,  and,  therefore,  it  is  not 
«n  action  in  the  meaning  of  the  statute  to  charge  appellees  upon  a  contract 
for  the  sale  of  real  estate.  The  appellant  is  resisting  appellee's  effort  to  re- 
gain the  consideration  which  they  gave  for  the  valuable  right  received  and 
which  they  now  enjoy.  **It  is  a  resisting  equity"  which  the  appellant  hast 
and  which  he  invokes  to  prevent  the  attempted  wrong  of  appellees. 

Por  the  reasons  given  above  it  is  not  an  action  in  contemplation  of    the 
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statute  upon  a  verbal  contraot  which  was  sot  to  be  performed  within  a- 
year.    We  fail  to  see  a  lack  of  mutuality  Id  the  contract.    The  appellees  re- 
ceived a  thing  of  value,  and  for  which  they  agreed  to  render  a  valuable  ser> 
vice  to  the  appellant.    Under  the  facts  of  the  case  the  appellant  did  not 
have  a  complete  remedy  at  law,  and,  therefore,  the  injunctive  process  of  the 
court  was  the  proper  remedy  to  preserve  his  rights.    We  do  not  think  thia- 
view  is  in   conflict  with  the  cases  of  Williams  v.  May sville  Telephone  Co., 
26  Ky.  Law  Rep.,  046,  and  Cumberland  T.  and  T.   Co.  v.  Hendon,  24  Ky. 
Law  Rep.,  1271,  because  this  action  is  based  upon  an  entirely  different  state- 
of  facts  from  those  which  were  the  bases  of  these  opinions. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


PIERCE,  CEQUIN  &  CO..  &c.  v.  MEADOWS.  &c. 

(Filed  May  9,  1905— Not  to  be  reported.) 

Contracts— Construction— Building  house  —  Monthly  payments  —  Failure- 
to  pay— Rights  of  assignee— G.  and  M.  agreed  in  writing  with  M.  to  build  a 
house  on  M. 's  lot  at  $5  per  month  for  the  lease  of  the  lot  until  the  house* 
was  built,  and  then  |6  per  month  for  the  rent  of  the  house  until  the  cost  of 
the  building  of  the  house  was  paid  for,  and  if  they  left  it  before  paying  for 
it,  it  was  to  belong  bo  M.  G.  and  M.  procured  appellants  to  build  the  house- 
at  an  agreed  price  and  assign  them  the  contract  as  collateral,  and  abandoned 
the  building  before  paying  for  it,  and  M.  then  took  possession  and  refused 
to  pay  the  contractors.  Held— That  the  contract  was  such  as  gave  G.  and 
M.  a  longer  lease  than  two  years  and  was  assignable  without  M.'s  consent^ 
and  the  appellants,  as  assignees  of  G.  and  M.  were  entitled  to  the  house  by 
paying  M.  the  agreed  rent  of  15  per  month  until  the  cost  of  the  buildins 
was  paid  for. 

W.  J.  Webb  and  H.  T.  Smith  for  appellants. 

Ed.  Thomas  and  Robbins  &  Thomas  for  appellees. 

Appeal  from  Fujton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  an  appeal  from  a  judgment  dismissing  appellant*8  petition  upon- 
the  ground  that  they  were  not  entitled  to  any  relief. 

It  was  alleged  in  the  petition  that  the  appellants  were  contractors  in  tbe- 
city  of  Fulton,  Ky.,  and  that  the  appellee,  Meadows,  was  the  owner  of  what, 
is  known  as  Meadow's  Park;  that  on  April  28,  1902,  appellee  Meadows  en- 
tered into  the  following  contract  with  the  firm  of  Crossley  &  Martinetti: 

^'Contract  and  agreement  by  and  between  Crossley  &  Martinetti,  of  Col- 
umbus, Ky.,  and  W.  W.  Meadows,  of  Fulton,  Ky.,  enteied  into  this  April 
28,  1902:  Witnesseth,  that  said  Crossley  &  Martinetti  are  to  build  on 
Meadow's  Park,  in  Fulton,  Ky.,  near  the  meat  shop  fronting  on  Commercial 
avenue,  a  building  to  be  used  by  them  as  photograph  gallery,  and  bind  and 
obligate  themselves  to  pay  to  W.  W.  Meadows,  for  the  lease  of  ground  upon 
which  the  building  is  to  be  erected,  16  per  month,  and  said  rent  is  to  be  ap 
plied  to  cost  of  building  until  the  building  shall  have  been  paid  for;  thei> 
said  15  per  month  shall  be  paid  by  Crossley  &  Martinetti  to  W.  W.  Meadows. 
It  is  agreed  by  Crossley  &  Martinetti  and  W.  W.  Meadows  that  after  tbe> 


« 

FIERCE,  OEQUIN  &  CO.,  ftO.  V.  MEADOWd,  &C.  87 1^ 

amount  of  rent,  at  $6  per  month,  shall  be  as  ranch  or  equal  the  cost  of  the  • 
building,  or  should  Crossley  &  Martinetti  vacate  or  leave  said  building, . 
then,  in  either  or  any  event,  the  building  is  to  be,  and  is  hereljy  declared, 
the  property  of  W.  W.  Meadows.  W.  W.  Meadows  furnishes  the  ground  and 
gives  to  Crossley  &  Martlnetti  the  first  option  to  rent  said  building,  after- 
It  shall  have  been  paid  for  by  rent,  as  15  per  month,  at  same  price  per- 
month." 

On  the  next  day  after  the  date  of  thi&  contract  the  appellants  entered  Into^ 
a  written  contract  ^ith  Crossley  &  Martlnetti,  by  which  they  agreed  to  fur^ 
nish  the  material  and  labor  necessary  to  the  building  of  the  house  called  for 
in  the  contract  with  Meadows  for  the'  price  of  fdl4.S0,  to  be  paid  as  follows: 
Fifty  dollars  when   the  work  was  commenced   and   the  balance   in    install- 
ments of  910  per  month  until  the  entire  amount  was  paid,  and  to  secure  the- 
appellants  in  the  payment  thereof  Crossley  &  Martlnetti,  in  the  writing  re^ 
ferred  to,  transferred  and  assigned  their  leaso  from  Meadows  as  collateral  to 
appellants.     The  appellants  erected   this  building   in  accordance  with  the^ 
contract,  and  Crossley  &  Martlnetti  paid   them   the  first  150,  but  failed   to 
make  any  other  payment.     Crossley  &   Martlnetti  took   possession   of  the» 
building  and  kept   it  for  a  short  time,  and  left  it,  and  appellee,  W.  W. 
Meadows,  took  possession  thereof.     Appellants  sought  to  dispossess  appellee^ 
by  a  writ  of  forcible  entry  and  detainer,  and  failing  in  this,  they  instituted 
this  action,  by  which  they  sought  to   recover  of  appellee  the  rent  of  this, 
house  at  the  price  of  16  per  month  from  the  time  he  took  possession,  and 
also  to  enforce  a  Hen  upon  the  property  for  the  balance  of  their  claim  and> 
for  all  other  proper  and  equitable  relief. 

Appellee   contends,  and   the   lower   court   agreed   with    him,  that   wheni^ 
Crossly  &  Martlnetti  vacated   or  left  the  building  and  he  took  possessioik 
thereof  by  the  consent  and  acqulscence  of  Crossley  &   Martlnetti,  that  he> 
was  entitled  to  the  immediate  possession  of  the  property  under  the  contract, 
and  that  neither  he  nor  his  property  were  liable  to  any  one  for  the  erection- 
of  the  building  or  the  material  used  therein.    The  appellants  failed  to  file- 
the  statement  with  the  county  court  clerk  and  take  the  steps  necessary  to 
continue  their  lien  under  the  statutes  as  applicable  to  mechanics  and  ma- 
terialmen.    Their  claim  is  based  only  upon  the  contracts  above  referred  to. 

When  Crossley  &  Martlnetti  obtained  this  contract  from  the  appellee  they 
owned  It  and  held  it  as  their  property,  a  thing  of  value,  and  we  are  not. 
aware  of  any  law  that  prohibited  them  from  selling  and  transferring  it  to 
another.     The  contract  was  such  that  it  necessarily  gave  them   a   longer 
lease  than  for  a  term  of  two  years.     That  being  true,  it  did  not  require  the 
written  or  other  consent  of  appellee  Meadows;  to  enable  them  to  dispose  of 
their   Interest  in  this  leased  property.     But   the  appellants,  upon   receiving, 
and  accepting  the  assignment  of  this  lease,  did  not  and  could  not  have  any 
right  or  take  any  greater  interest  in  this  property  than  cheir  assignors,  the 
lessees  owned  and  hehK     Consequently  the  appellants  are  not  entitled  to^ 
recover  of  appellee  $6  per  month,  but  can  only  recover  t5  per  month,  the 
amount  fixed  in  the  contract,  for  the  time  the  appellee  has  had  the  posses- 
sion of  it,  and  they  are  also  entitled  to  the  possession  of  it,  to  be  used  for  the* 
purposes  contemplated  in  the  contract,  a  sufficient  length  of  time  to  reim- 
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burse  themselves  at  the  rate  of  $6  per  month,  less  the  time  the  building  was 
occupied  by  Crossley  &  Mnrtinetti. 

When  Crossley  &  Martinettl  abandoned  or  left  the  property  they  bad  iio 
right  to  surrender  or  turn  over  the  possession  to  the  appellee  for  the  reason 
that  prior  thereto  they  had  transferred  their  interest  in  the  leased  premises 
to  the  appellants,  and  this  abandoning  of  the  property  was  not  such  a 
vacating  as  was  contemplated  by  the  contract.  Under  our  construction  of 
this  contract  the  appellee  does  not  suffer  any  loss.  He  obtains  the  house. 
X>aid  for  in  rents  as  stipulated,  but  under  his  construction  of  the  contract 
he  would  get  the  house  with  but  little  cost  to  himself,  which  was  never 
i^ontemplated  by  the  parties.  (Frazierv.  Broadvas,  2  Litt.,  249;  Trabue 
V.  Mc Adams,  6  Bush,  74.) 

For  these  reasons  the  judgment  of  the  lower  court  Ir  reversed  and  the 
-cause  remanded  for  further  proceedings  consistent  herewith. 


LUTTRELL  v.  EAST  TENNESSEE  TELEPHONE  CO. 

(Filed  May  11,  1905— Not  to  be  reported.) 

Sale  of  telephone  poles — Agency— Upon  a  contract  of  sale  of  telephone  poles 
hj  appellant  to  Peck,  appellee's  agent,  the  e-vidence  nhows  that  the  contract 
was  with  appellant  alone,  and  the  settlement  made  w^ith  Walker  was  unau- 
thorized, and  a  peremptory  instruction  to  find  for  appellee  was  improperly 
given,  there  being  evidence  to  sustain  appellant's  claim.  An  instruction 
should  have  been  given  telling  the  jury  that  if  appellant  sold  and  delivered 
the  poles  to  appellee,  oi  if  appellee  received  them  from  appellant,  under  an 
agreemient  to  pay  the  contract  price  for  them,  the  verdict  should  have  been 
for  appellant.  If  it  received  them  from  appellant  and  appropriated  them  to 
its  own  use,  and  that  appellant  had  not  agreed  to  deliver  them  upon  Walk- 
er's contract,  the  verdict  should  have  been  for  appellant  for  the  reasonable 
market  value  of  the  poles  at  the  time  of  their  delivery,  and  it  should  have 
been  further  submitted  as  to  whether  Peck  was  appellee's  agent  for  the  pur- 
pose of  buying  the  poles. 

Tayloi  &  Lucas  for  appellant. 

Wheeler,  Hughes  &  Berry  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  sued  appellee  in  express  assumpsit  claiming  a  sale  of  648  30- foot 
■chestnut  poles  at  80  cents  each. 

Appellant  testified  that  he  made  the  contract  with  one  Peck  on  behalf  of 
appellee,  and  delivered  the  poles  as  agreed  to  appellee's  manager  at  Padu- 
oah,  who  received  them,  but  did  not  pay  for  them.  Appellant  further  testi- 
fied that  the  Paducah  agent  promised  to  report  the  delivery  to  the  treasurer 
of  the  company  at  Nashville,  who  would  send  appellant  a  check  for  the 
amount  due  at  80  cents  for  each  pole.  Appellee  denied  that  it  bought  the 
poles  of  appellant,  though  at  the  trial  it  admitted  having  received  them. 
But  it  claimed  to  have  bought  them  from  Walker,  and  to  have  paid  Walker 
for  them.     It  was  clearly  shown  that  appellant  did   not  sell  the  poles  to 
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"Walker,  but  on   the  contrary  posltlTely  refused  to  do  so.    Whereupon  Peck 
assured  nppellantf  bo  the  latter  claims   and  so  Peck  virtually  admits,  that 
Walker  had  nothing  to  do  with  the  contract.    Without  detailing  the  ey\- 
■dence.  we  will   say  that  the  case  impresses  us  as  presenting  this  state  of 
facts:  Walker  and  Peck  had  jointly  engaged,  or  Walker  had,  to  furnish  the 
telephone  company,  probably  the  two  companies  known  as  the  Cumberland 
-and  the  East  Tennessee,  quite  a  quantity  of  poles  of  different  sizes.     Appel- 
lant had  undertaken  to  furnldh  some  700  of   them,  S5  feet  long,  to  the  Cum- 
berland company,  but  lacking  the  means,  Peck,  who  was  a  banker,  agreed 
to  finance  the  undertaking  for  him.     Whether   Peck  did  all  he  agreed  to  do 
Is  not  made  clear,  nor  is  it  material  In  this  case:  but  at   any  rate  appellant 
-claimed  he  had  not,  and  thereupon  abandoned  the  contract.     It  was  after- 
ward that  Peck  induced  appellant  to  enter  into  the  contract  to  furnish  the 
lot  of  poles  now  sued  for,  which  were  of  different  length,  and  at  a  higher 
price.     The  poles  were  delivered  bj  appellant  as  stated.     Instead  of  the  pay 
being  sent  to  him.  Walker  went  to  Nashville,  to  appellee's  headquarters,  and 
-settled  for  these  poles,  taking  n  margin  above  the  price  at  which  they  were 
<sontracted  from  appellant.     The  balance  of  the  price  was  then  sent  by  ap- 
I)ellee  to  Peck,  who  undertook  to  apply  it  to  appellant's  unfulfilled  contract 
for  the  25-foot  poles.     At  the  close  of  the  evidence  the  court  instructed  the 
jury  peremptorily  to  find  for  appellee,  which  was  error.    There  was  evidence 
to  sustain  appellant's  claim,  and  it  should  have  been  submitted  to  the  jury. 
The  court  should  have   told   the  jury  that  if  appellant  sold   and  delivered 
poles  to  the  app>llee,  or  If  appellee  received  them  from  appellant,  under  an 
agreement  to  pay  him  RO  cents  each  for  them,  the  verdict  should  be  for  the 
plaintiff;  or  if  it  received  them  from  appellant,  and  appropriated  them  to 
its  own  use,  and  that  appellant  had  not  agreed  to  deliver  them  on  Walker's 
•contract,  the  verdict  should  be  for  the  plaintiff  for  the  reasonable  market 
value  of  the  poles  at  Paducah  at  the  time  of  the  delivery,  not  exceeding  80 
•oents  each.    Furthermore,  it  should  have  been  submitted  whether  Peck  was, 
in  the  matter  of  buying  the  poles,  appellee's  agent.     For,  although  he  may 
Dot  have  been  at  the  time  of  the  purchase,  yek  there  was  evidence  that  ap- 
pellee sent  the  purchase  money  to  him  to  be  paid  for  the  poles,  showing  that 
■appellee  knew,  or  had  some  knowledge,  that  the  transaction  was  not  with 
Walker,  but  with  some  one  else,  of  whom  Peck  had  bought  them  and  caused 
them  to  be  delivered  to  appellee.    It  is  not  contended  by  anybody  that  Peck 
himself  sold  the  poles  to  appellee,  or  bought  them  from  appellant  for  him- 
self.    Therefore,  if  the  poles  were  bought  by  Peck  for  appellee,  and  deliv- 
•ered  to  it  under  that  contract,  and  appellee  sent  the  money  to  Peck  to  puiy 
for  them  for  it,  his  agency  was  thereby  ratified,  and  for  that  transaction 
was  sufficiently  established.     Peck,  as  agent  representing  appellee  in  pay- 
ing out  its  money  for  the  poles,  hadTno  right  to  appropriate  it  hImsHf  with- 
out the  consent  of  the  payee  upon  a  debt  owing  by  the  latter  to  Peck.    Ap- 
pellant's right  was  to  receive  the  pay  from  appellee  for  the  poles,  unless  he 
had  sold  them   to  Walker,  and   had  delivered   them   on  (talker's  coniract. 
Unless  the  sale  was  to   Walker,  as    indicated,  there   being  no  controversy 
that  the  poles  were  received  by  appellee  and  appropriated  by  it,  appellee  was 
bound  to  see  that  appellant  got  his  pay.    In  that  state  of  case,  if  the  evi- 
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dence  is  true,  Peck  was  appellee*8  agent  at  least  in  making  the  payment  to 
appellant,  and  having  failed  to  do  it,  appellee  is  liable  for  the  amount. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  under  pro- 
ceedings consistent  herewith.  On  the  return  of  the  case  the  amended  peti- 
tion tendered  should  he  filed. 


SPROWL  V.  SOUTHERN  NATIONAL  BANK. 
(Filed  May  11,  1905— Not  to  be  reported.) 

1.  Banks  and  banking  —  Dishonor  of  draft  —  Mistake— Damages— The 
evidence  upon  the  trial  of  thi^  action  in  the  lower  court  for  damages,  result- 
ing to  appellant  from  the  dishonor  of  his  draft  upon  appellee,  does  not  show 
that  appellant  suffered  any  substantial  damages  by  the  failure  of  the  payee 
to  pay  hifl  check,  but  shows  that  the  whole  trouble  grew  out  of  a  mistake  by 
which  the  proceeds  of  the  note  in  question  were  placed  to  the  credit  of 
another.  The  finding  of  the  jury  was  evidently  upon  the  ground  that  the 
bank  did  not  agree  to  credit  appellant's  account  with  the  proceeds  of  the 
note,  but  that  from  the  nature  of  the  circuuistanoes  it  had  the  right  to 
assume  they  were  td  be  credited  to  C.  K.  Sprowl,  and  the  verdict  was  sup- 
ported by  the  evidence. 

3.  SSarae— Evidence  relating  to  the  dishonor  of  a  previous  check  some  time 
befox'e  was  properly  not  admitted  as  it  had  no  connection  with  the  transac* 
tion  sued  on. 

B.  F.  Gardner  for  appellant. 

Bennett  H.  Young  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant,  E.  R.  Sprowl,  had  an  account  with  the  Southern  National 
Bank  in  the  name  of  "E.  R.  Sprowl,  agent."  He  had  a  note  for  $35,  due 
at  the  bank  on  February  4,  IWS.  He  desired  to  pay  tlO  on  the  note  and  re- 
new for  the  remaining  $25.  He  executed  to  his  brother,  C.  K.  Sprowl,  & 
note  for  $26.  which  C.  K.  Sprowl  endorsed,  and  he  then  took  the  note  to  the 
bank  and  the  bank  gave  him  his  185  note,  but  when  it  came  to  credit  the 
proceeds  of  the  $25  note  it  credited  the  amrmnt,  $24. 4n,  to  the  account  of  C. 
K.  Sprowl.  On  Mfirch  17  E.  R.  Sprowl  gave  Robert  Grigsby  a  check  for 
$'35,  who  presented  it  to  the  b.'ink,  and  the  bank  refused  to  pay  it  on  the 
ground  that  Sprowl  had  not  that  aniounc  of  money  to  his  credit.  Previous 
to  this,  on  March  1,  the  bookkeeper  of  the  bank  had  called  C.  K.  Sprowl's 
attention  to  the  fact  that  the  $23.45  was  credited  to  him  individually,  and  he 
then  gave  a  check  and  had  the  amount  passed  to  the  credit  of  C.  K.  Sprowl 
&  Son.  On  Morch  30,  or  thirteen  days  after  the  Grigsby  check  had  beett 
presented,  C.  K.  Sprowl  &  Son  had  the  $24.45  passed  to  the  credit  of  E.  K. 
Sprowl,  agent.  The  Grigsby  check  was  then  again  presented  for  payment 
and  was  paid.  On  May  2,  1903,  E.  R.  Sprowl  filed  this  suit  to  recover  dam- 
ages of  the  bank  in  the  sum  of  $5,000  on  the  ground  that  he  had  been  in- 
jured in  his  business  and  credit,  and  had  endured  great  mental  and  physical 
suffering  by  reason  of  the  nonpayment  of  the  check.  The  jury  to  whom  the 
case  was  submitted  found  for  the  defendant,  and  the  plaincifi  appeals. 
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The  evidence  falls  to  show  that  the  plalDtiff  suffered  any  substantial  dani- 
affes  by  the  failure  of  the  bank  to  pay  the  check  when  first  presented,  and  it. 
leaves  no  doubt  that  the  whole  trouble  grew  out  of  a   simple  mistake  by 
which  the  proceeds  of  the  $26  note  were  placed  to  the  credit  of  C.  K.  Sprowl« 
Instead  of  £.  R.  Sprowl.    When  the  plaintiff  received  from  the  bank  the  IS5. 
note  and  he  had  f^iven  no  check  for  the  amount,  he  could  not  but  understand 
that  the  note  was  to  be  charged  to  his  account,  for  he  knew  he  had  not  paid 
it  in  money,  and  on  his  own  version  of  the  transaction  he  could  not  but 
know  that  there  must  be  charged  to  his  account  at  least  the  difference  be- 
tween the  |S6  note  and  the  proceeds  of  the  $25  note.     The  difference  was. 
910.55,  and  he  must  have  contemplated  that  this  $10.66  was  to  be  charged  ta 
bis  account.    It  is  thus  shown  that  although  the  account  was  in  the  name 
of  £.  K.  Sprowl,  agent,  it  was  treated    by  him    in  this  tiansaction  at  least 
as  his  personal  account.    His  account  was  balanced  up  on  March  1,  8howing 
that  he  then  had  to  his  credit  in  the  bank  only  $68.19.    There  was  sufQcient. 
evidence  to  warrant  the  court  in   submitting   to  the   jury   the   question 
whether  the  defendant  ratified  the  charge  of  the  $86  note  to  his  account  as. 
agent;  for  from  the  form  of  the  transaction  he  should  have  understood  this, 
and  the  bank  had  a  right  to   understand  that  he  so  understood.    The  finding 
of  the  jury  for  the  defendant  was  apparently  based  upon  the  ground  that, 
the  bank  did  not  agi*ee  to  credit  the  plaintiff's  account  with  the  proceeds  of 
the  $25  note,  but  that  from  the  nature  of  the  transaction,  and  the  form  of 
the  note,  it  had  a  right  to  understand  that  the  proceeds  of  this  note  was  to 
be  credited  to  C.  K.  Sprowl;  and  we  do  not  think  that  the  verdict  of  the 
jury  is  on  either  ground  unsupported  by  the  evidence.    The  evidence  re- 
lating to  the  dishonor  of  a  previous  check  some  time  before  was  properly 
not  admitted  as  it  had  no  connection  with  the  transaction  sued  for.    The- 
statement  of  the  cashier  of  another  bank  to  Grigsby  was  also  properly  not, 
admitted  as  what  this  cashier  said  was  not  evidence  against  appellant. 

Judgment  affirmed. 


KENTUCKY  AND  INDIANA  BRIDGE  AND  R'AILROAD  CO.  v. 

CLEMMONS. 

(Filed  May  11,  lJi05— Not  to  be  reported.) 

Action  for  d»mages  for  injury  to  property  and   for  taking  property- 
Parties  to  action— Liens— A  demand  against  a   railroad  company  for  the- 
taking  of  property  where  judgment  has  been  procured  against  it  is  a  lien 
up«n   the   corpus  of  the  property  superior  either  to  a  prior  or  subsequent 
mortgage,  and  can  not  be  defeated  by  h  sale  of  the  road  unless  the  lienholder 
is  made  a  party  to  the  foreclosure  proceedings. 

Humphrey,  Burnett  &  Humphrey  for  appellant. 

J.  L.  Clemmons  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  Che  court  by  Chief  Justice  Hobson. 

Appellee  Clemmons,  on  January  5, 1894,  brought  an  ordinary  action  against, 
the  Kentucky  and  Indiana  Bridge  Co.  to  recover  damages  to  a  dwellings 
house  and  lot  owned  by  him  on  Montgomery  street,  in  Louisville,  Ky.,  be^. 
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tween  90th  and  Slst  streets,  by  reason  of  the  constrootlon  of  railroad  tracks 
In  front  of  his  house  in  the  street,  the  purpose  of  the  action  beinir  to  recover 
for  the  permanent  injury  to  the  property  from  the  location  and  operation  of 
the  railroad  tracks  in  the  street.  On  May  1,  1899,  he  recovered  a  judgment 
-against  the  company  for  $400  and  costs,  and  his  execution  having  been  re- 
turned no  property  found  he  instituted  this  action  against  appellant,  who 
was  then  in  possession  of  the  railroad  property  and  came  by  it  In  this  way: 
The  Kentucky  and  Indiana  Bridge  Co.  made  a  mortgage  on  its  property 
and  pending  the  action  above  referred  to  proceedings  were  Instituted  in  the 
United  States  Circuit  Court  for  the  District  of  Kentucky  to  foreclose  the 
mortgage.  A  foreclosure  Fale  was  made  at  which  the  property  wan  bought 
in  for  three  railroad  companies  using  the  bridge,  and  subsequently  appel- 
lant corporation  was  formed  and  took  over  the  property  from  them.  Mort- 
gage bonds  to  the  amount  of  $3,600,000  were  issued,  and  a  part  of  the  proceeds 
t)f  these  bonds  was  set  aside  for  the  payment  of  charges  upon  the  property. 
Appellee  was  not  a  party  to  the  foreclosure  suit,  and  appellant  refused  to 
pay  his  judgment.  On  these  facts  the  circuit  court  entered  a  judgment  in 
favor  of  the  plaintiff,  and  the  defendant  appeals. 

The  claim  of  the  plaintiff  in  his  ordinary  action,  in  which  he  recovered 
the  judgment  sued  upon,  is  for  the  permanent  Injury  of  his  property  by  the 
location  of  the  railroad  tracks  in  the  street.  Such  a  demand  is  a  claim  for 
the  taking  of  property,  and  is  a  lieu  upon  the  corpus  of  the  railroad  superior 
either  to  a  prior  or  subsequent  mortgage,  and  can  not  be  defeated  by  a  sale 
of  the  road  unless  the  lien  holder  is  made  a  party  to  the  foreclosure  proceed- 
ing. (Stlokley  v.  C.  &  O.  R.  R.  Co.,  93  Ky..  827;  Ball  v.  MaysvlUe,  &c.. 
R.  R.  Co..  103  Ky.,  48«;  Maysville,  &c.,  R.  R.  Co.  v.  Ball.  108  Ky.,  S41; 
TTolle  V.  Owensboro,  &c.,  R.  R.  Co.,  Ill  Ky.,  623.)  As  appellee  was  not  a 
party  to  the  foreclosure  proceeding,  and  had  a  lien  on  the  railroad  property 
beld  by  appellant,  the  court  properly  enforced  his  judgment  against  it. 

Judgment  affirmed. 


SAULSBERRY  v.  FITZPATRICK. 

(Filed  May  11,  1906— Not  to  be  reported.) 

Indemnifying  bonds— Liability  of  surety— Action  by  owner  of  property 
Wrongfully  Hold— Limitation— Where  a  sheiiff  levied  an  execution  on  per- 
gonal property  In  the  possession  of  the  execution  debtor,  which  belonged  to 
another,  but  before  sale  required  an  indemnifying  bond  from  the  execution 
creditor,  the  owner  of  the  property  may  recover  Its  value  from  the  surety  on 
'«uch  bond,  unless  it  be  shown  that  the  execution  debtor  had  been  in  posses- 
sion of  such  property  for  five  years  prior  to  the  levy  and  sale. 

N.  B.  Hays  for  appellant. 

J.  G.  Fitzpatrlck  and  O.  V.  Riley  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  month  of  November,  1898,  one  Rennebaum  sold  to  Boll  ^  Son,  of 
Kuttawa,  Ky.,  a   lot  of  machinery.    Rennebaum   immediately  loaded  this 
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maohinery  upoD  care  to  be  traDeported  to  the  purchagere.    The  sheriff  otr 
Bell  county  bad  an  execution  in  faTor  of  Canter  Lumber  Co.  aftalnst  Renne^ 
baum  for  OTer  $6^)0,  which   he  lerled  upon   this  machinery,  but  before  the^ 
sheriff   would  make  a  sale  of  the  property  he  demanded  an   indemnifying 
bond,  which  was  ^iven  with  the  appellant  as  one  of  the  sureties  thereon. 
The  sheriff   then   sold  the  property,  and  a  member  of  the  lunibt^r  company 
purchased  and  shipped  it  to  Boli  &  Son.    In  this  lot  of  machinery  there  waa. 
a  tubular  holier  and  engine  which  appellee  claimed  as  hi8  property,     fie  in- 
stituted this  action  in  the  indemnifying  bpnd  for $800  damages,  the  value  of- 
his  property. 

Appellant  answered   and    traversed   the  allegations  of  the  petition,  and 
alleged  that  Rennebaum  was  the  owner  of  the  boiler  and  engine,  and  that, 
he  had  been  in  the  actual  possession  of  same  for  more  than  five  years  before, 
the  institution  of  appellee's  action,  and  relied  upon  section  ]u09  of  the  stat- 
ute as  a  bar  to  appellee's  claim,  and  by  an  amended  answer  he  pleaded  that, 
he  had  not  executed  the  bond  sued  on.    The  issues  were  formed,  the  parties, 
waived  a  trial  by  jury  and  submitted  the  case  to  the  special  judge,  who. 
found  from  the  evidence  that  the  boiler  and  engine  was  the  property  of  ap- 
pellee and   the  value  of  the  machinery   to  be  9260,   and  gave  judgment 
against  appellant  for  that  sum,  with  its  interest  and  the  cost  of  the  action. 
It  appears  from  the  proof  that  appellee  purchased   this  boiler  and  engine^ 
from   the  Louisville  Banking  Co.  in  the  month  of  February,  1896,  and  iiv 
the  fall  of  that  year  he  loaned  it  to  Rennebaum  in  consideration  that  he 
would  make  certain  repairs  on  it.     Und^r  this  arrangement  Rennebaum 
retained  posRession  thereof  until  December,  1898,  when  the  sale  wtis  made, 
under  the  execution  in  favor  of  the  Canter  Lumber  Co. 

The  lower  court  found  from  the  evidence  that  the  appellant  exi  en  ted  the. 
indemnifying  bond  sued  on,  and  it  is  not  seriously  contended  by  nppellant. 
that  this  was  error.    The  real  claim  of  appellant  is  that  appellee  lost  his. 
right  to  this  boiler  and  engine  by  reason  of  the  length  of  time  Rennebaum 
had  the  possession  and  use  thereof;  that  the  provisions  of  section  1909  settles, 
this  question  against  appellee.    This   section,  in  so  far  as  it  applies,  in  sub- 
stance provides  that  when  a  loan  of  personal  property  is  made  to  any  person, 
and  possession  of  the  property  shall  have  remained  five  years  with  the  person, 
to  whom  loaned,  without  demand  and  pursued  by  due  process  of  law  on  the. 
part  of  the  pretended  lender,  the  absolute  right  to  the  property  shall  be- 
deemed  to  be  with  the  possession,  in  favor  of  a  purchaser  without  notice  or- 
any  creditor  of  a  person  so  remaining  in  possession  unless  written  evidence, 
of  the  loan  be  recorded  in  the  county  where  the  person  who  has  the  posses- 
sion resides. 

In  our  opinion  the  provisions  of  this  section  of  the  statutes  can  not  avail 
appellant  under  the  facts  of  the  case.  Rennebaum  had  not  the  possession 
of  this  property  for  the  term  of  five  years,  but  had  only  held  it  about  three, 
years  when  it  was  taken  from  his  possession  and  sold  under  the  execution 
stated.  At  the  time  appellant  and  his  principals  caused  this  property  to  be. 
taken  from  the  possession  of  Rennbaum,  the  right  and  ownership  of  the. 
property  was  not  in  Rennebaum,  but  was  in  appellee,  and  appellee's  cause, 
of  action  accrued  upon  the  indemnifying  bond  from  the  date  of  the  sale^ 
under  the  execution.    The  time  which  has  elapsed  since  the  execution  sale^ 
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tip  to  the  instltutioD  of  this  aotioD  can  not  be  reckoned  in  counting  the  Ato 
years  as  contended  for  by  appellant. 

It  may  also  be  proper  to  remark  that  the  proof  shows  that  the  sale  of  this 
boiler  and  engine  to  Boll  &  Son  by  Hennebaum  was  made  by  a  preilons 
sarranffemcnt  between  appellee  and  Hennebaum,  whereby  Hennebaum  was 
sauthorized  by  appellee  to  sell  this  property  whenever  he  could  get  a  satis- 
factory price  and  deposit  the  price  in  the  bank  to  the  credit  of  appellee. 

For  these  reasons  the  Judgment  of  the  lower  court  is  afiSrmed. 


-BRAMBLETT  v.  COMMONWEALTH   LAND  AND   LUMBER  CO..  &c. 

(Filed  May  12,  1906— Not  to  be  reported. ) 

The  opinion  of  this  court  in  this  case  as  found  in  26  Ky.  Law  Bep..  1176, 
«nd  the  response  to  Che  petition  for  rehearing  found  in  27  Ky.  Law  Rep., 
166,  are  on  a  second  appeal  interpreted  as  follows: 

1st.  The  appellee,  C.  L.  and  L.  Co.,  by  itself  or  through  Its  minority 
stockholders,  was  entitled  to  redeem  the  land  purchased  by  Bramblett  upon 
the  payment  to  him  of  the  various  sums  of  money  which  he  expended  for 
the  benellc  of  the  corporation  in  the  payment  of  purchase  money  and  in  the 
purchase  of  judgments  against  the  corporation,  which  are  specifically  enu- 
merated in  the  former  opinions.  Unless  this  was  done  Bramblett*8  pur- 
chase is  to  stand. 

2d.  In  the  event  the  appellees  elect  to  redeem  the  land  Bramblett  is  to  be 
dealt  with  as  a  creditor  of  the  corporation.  The  court  did  not  intend  that 
he  should  contribute  money  to  pay  any  part  of  the  sums  which  it  was  ad- 
judged he  should  receive  in  the  event  they  elected  to  redeem  the  land  from 
his  purchase,  but  only  that  part  of  the  $10,000  which  was  expended  for  the 
benefit  of  the  corpoiation. 

8d.  Part  of  the  $10,000  was  expended  on  property  which  was  adjudged  to 
Biamlilett,  and  part  of  It  was  paid  by  Bramblett  for  the  benefit  of  appellee, 
C.  L.  and  L.  Co.,  in  the  purchase  of  property  adjudged  to  it.  As  it  was 
t>ne  transaction  this  stock  should  be  prorated  between  Bramblett  and  the 
t3orporation  according  to  the  part  of  it  expended  for  himself  and  the  part 
which  he  expended  for  the  corporation.  This,  howexer,  only  applies  to  the 
stock  assigned  to  Bramhlett,  and  which  was  not  pledged  to  secure  the  Har- 
gifl  and  Fetter  debts. 

4th.  If  the  land  is  not  redeemed  from  Bramblett  as  set  out  in  the  Judg- 
ment it  remains  his  property,  and,  therefore,  neither  the  corporation  nor 
ciinority  stockholders  have  any  inteiest  in  contracts  Bramblett  had  or  can 
make  with  reference  to  the  sale  of  the  land,  and  he  should  not  be  required 
to  disclose  his  private  affairs  to  persons  who  can  only  acquire  the  land  by 
-complying  with  the  terms  of  the  judgment  as  heretofore  stated. 

Helm,  Bruce  &  Helm  for  appellant. 

O.  A.  Weble  and  Albert  S.  Brandeis  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Pay nter. 

This  appeal  Invclves  the  interpretation  of  the  opinion  delivered  herein  (96 
Ky.  Law  Kp.,  1176)  and  the  response  to  the  petition  for  a  rehearing  (27  Ky. 
Law  Rep.,  166).    The  appellant  and  appellees  differed  as  to  the  meaning  of 
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'the  opinion  and  response  to  the  petition  for  rehearing,  and  each  offered  a 
judgment  wh}ch  'was  claimed  by  the  parties  respectively  to  carry  out  the 
mandate  of  this  court.  In  this  opinion  we  will  simply  deal  with  the  ques- 
tiions  which  arise  from  the  difference  of  opinion  as  to  what  the  court  ad- 
judged on  the  former  appeal. 

By  the  opinion  it  was  adjudged  that  Bramhiett  was  to  be  paid  various 
flums  of  money  which  he  expended  for  the  benefit  of  the  corporation  in  the 
payment  of  purchase  money  and  in  the  purchase  of  judgments  against  the 
•corporation  and  the  stock  of  the  corporation,  etc.,  which  are  specifically 
enumerated.  Upon  the  payment  of  the  various  sums  ascertained  and  to  be 
■ascertained  the  Commonwealth  Land  and  Lumber  Go.  by  itself  or  through 
the  agency  of  the  minority  stockholders,  aided  by  the  receiver  to  be  ap- 
pointed, were  entitled  to  redeem  the  land  from  Bramblett's  purchase. 
Unless  this  was  done  Bramblett's  purchase  is  to  stand.  Because  Bramblett 
'was  a  fs.tockholder  in  the  corporation  he  could  not  be  required  to  contribute 
■any  part  of  the  money  that  was  adjudged  to  be  paid  to  him  in  the  event 
there  was  an  election  to  redeem  the  land.  In  the  event  the  parties  elected 
to  redeem  tho  land,  Bramblett  wns  to  be  dealt  with  as  a  creditor  of  the  cor- 
poration. The  court  did  not  intend  that  he  should  contribute  money  to  pay 
any  part  of  the  sums  which  it  was  adjudged  he  should  receive  In  the  event 
the  parties  entitled  to  under  the  judgment  elected  to  redeem  the  land  from 
Ills  purchase. 

The  lower  court  fell  intvO  an  error  in  concluding  that  he  should  do  so, 
because  in  the  response  to  the  petition  for  a  rehearing  the  court  adjudged 
that  Bramblett  was  not  entitled  to  be  reimbursed  the  full  amount  of  the 
•110,000  which  he  paid  for  the  judgments  and  stock,  etc.  The  reason  the 
court  adjudged  that  he  was  not  entitled  to  be  paid  the  full  sum  was,  because 
part  of  that  sum'waa  paid  for  judgments  and  stock,  etc.,  which  were  ad- 
judged to  Bramblett.  In  tlie  event  there  was  a  redemption  from  Bramb- 
lett's purchase,  he  was  not  entitled  to  be  reimbursed  money  which  went  to 
pay  for  property  which  was  adjudged  to  him,  but  only  that  part  of  the 
"$10,000  which  was  expended  for  the  benefit  of  the  corporintion.  For  the  same 
reason  the  court  did  not  adjudge  that  Bramblett  should  be  required  to  ad- 
vance any  part  of  the  110.000  which  was  paid  out  for  the  corporation.  It  did 
not  adjudge  that  he  should  be  required  to  advance  any  of  the  money  to 
•enable  the  corporation  to  pay  the  other  sums  which  it  is  adjudged  that  he 
is  entitled  to  receive  in  the  event  that  there  is  an  election  to  redeem  the 
land  from  his  purchase.  If  this  court  on  the  former  appeal  had  Intended  to 
adjudge  that  Bramblett  should  advance  any  money  to  discharge  a  debt 
found  to  be  due  himself,  it  would  have  said  so.  If  the  court  had  Intended 
that  Bramblett  should  he  forced  to  join  with  the  minority  stockholders  in 
•an  election  to  redeem  the  land  from  his  own  purchase,  it  would  have  said 
so.  If  the  corporation  by  Itself,  or  through  the  minority  stockholders,  elect 
to  redeem  the  land  from  Bramblett's  purchase,  they  must  pay  him  as  a  con- 
dition precedent  the  sums  of  money  ascertained,  and  to  be  ascertained,  by  the 
terms  of  the  opinion  and  response  to  petition  for  rehearing  delivered  on  the 
former  appeal.  We  are  not  considering  this  case  with  reference  to  Biamb- 
Jett  as  a  stockholder  In  the  corporation.  Necessarily  if  the  corporation 
nours  a  liability  in  redeeming  the  land  from  Bramblett,  the  value  of  his 
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stock  in  the  oorporatioD  would  be  afFeoted  by  such  indebtedness,  and  In  the 
final  settlement  of  the  corporation's  affairs  his  stock  may  be  made  of  more 
or  less  value,  depending  entirely  in  the  wisdom  of  Incurrinii;  the  debt  Id 
making  the  redemption. 

The  stock  of  the  Commonwealth  Land  and  Lumber  Co.,  which  had  not  been 
pledged  to  secure  the  Fetter  and  Hargis  debts,  and  which  was  owned  by  the 
bank  and  assigned  to  Bramblett,  should,  in  the  event  of  a  redemption  of  the 
land  from  Bramblett's  purchase,  go  to  Bramblett  and  the  Commonwealth 
Land  and  Lumber  Co.  Part  of  the  810,000  was  expended  on  property  which 
was  adjudged  to  Bramblett,  and  part  of  it  «a8  paid  by  Bramblett  for  the 
benefit  of  the  Commonwealth  Land  and  Lumber  Co/ in  the  purchase  of 
property  adjudged  to  it.  As  it  was  one  transaction,  this  stock  should  be 
prorated  between  Bramblett  and  the  corporation  according  to  the  part  of 
the  tlU.OOO  expended  for  himself  and  the  part  of  it  which  he  expended  for 
the  corporation.  The  preceding  paragraph  of  the  opinion  only  applies  to 
the  stock  assigned  to  Bramblett,  and  which  was  not  pledged  to  secure  the 
Hargis  and  Fetter  debts. 

Unless  the  land  is  redeemed  from  Bramblett's  purchase  as  provided  In  the 
judgment  the  land  remains  the  property  of  Bramblett.  Therefore,  the  cor- 
poration and  minority  stockholders  have  no  interest  in  the  contracts  Bramb- 
lett had  or  can  make  with  reference  to  the  sale  of  the  land.  Their  rlKht  to 
redeem  does  not  depend  upon  what  disposition  he  has  or  can  make  of  the 
property.  He  should  not  be  required  to  disclose  his  private  affairs  to  per- 
sons who  can  only  acquire  the  land  by  complying  with  the  terms  of  the 
judgment  as  heretofore  stated. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


J.  W.  RECCIUS    &    BROTHER  v.  THE    COLUMBIA    FINANCE    AND 

TRUST  CO. 

(Filed  May  12,  1006.) 

Landlord  and  tenant — Tenant  by  the  month — Notice  to  quit— Where  a  ten- 
ant's lease  on  premises  has  expired,  and  the  landlord  agrees  that  he  may 
continue  in  possession  and  use  of  the  premises  as  tenant  by  the  month,  but* 
to  have  one  mouth's  notice  before  being  required  to  quit,  he  is  not  a  tenant 
at  will  or  by  sufferance,  but  a  tenant  from  month  to  month,  which  tenancy 
may  be  terminated  by  the  landlord  giving  him  one  month's  previous  notice, 
which  notice  may  be  verbal. 

O'Neal  &  O'Neal  for  appellants. 

Trabue,  Doolan  &  Cox  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  the  tenant  of  appellee,  having  rented  from  it  a  storehouse 
on  Fourth  street,  in  the  city  of  Louisville,  originally  for  the  term  of  one 
year.  At  the  expiration  of  the  year,  the  parties  being  unable  to  agree  upon 
A  renewal  of  the  lease,  it  was  agieed  that  the  tenant  should  continue  in  the 


J.  W.  BE00IU8  ft  BBO.   V.   COLUMBIA  F.  ft  T.OO.        881 

poseesflion  and  use  of  the  premises  as  tenant  by  the  month,  but  was  to  have* 
one  month's  notice  before  being  required  to  quit.  This  was  a  tenancy  from, 
month  to  month,  with  the  option  to  the  tenant  to  renew  at  the  beginning 
of  each  monthly  period,  unless  he  had  had  at  least  one  monthjs  preTiou» 
notice  if  the  landlord  should  require  the  possession  at  the  end  of  the  month. 

In  this  proceeding  for  forcible  detainer  it  was  conceded  that  the  facts  or 
the  renting  were  as  stated  above,  and  that  the  landlord  gave  to  the  tenant, 
at  least  one  month's  notice  to  quit.  The  notice  was  verbal,  not  in  writing.. 
Appellant's  contention  is'  that  It  was  a  tenancy  at  will  or  by  su£ferance,, 
and  that  he  was,  therefore,  under  section  2826,  Kentucky  Statutes,  entitled 
to  one  month's  notice  in  writing  to  quit.  A  tenancy  at  will  is  etisentially- 
undeterminate  by  its  own  terms.  It  will  not  end  at  any  certain  time  by  its; 
own  mere  force.         ^ 

"A  tenancy  by  sufferance  is  where  a  person  who  has  originally  come  fir 
possession  by  a  lawful  title,  holds  such  possession  after  his  title  has  deter^ 
mined."    (Mendel  v.  Hall,  18  Bush,  882;  Irvine  v.  Scott,  85  Ky..  262.) 

Such  a  tenancy  arises  generally  where  a  tenant  holds  over  without  the 
consent  of  bis  landlord,  but  merely  through  the  inaction  of  the  latter  after 
the  expiration  of  the  term  of  the  lease.  It  was  deemed  the  slightest  possible* 
estate  at  the  common  law,  and  could  be  terminated  without  notice  merely 
by  the  entry  of  the  landlord  and  his  eviction  of  the  tenant,  as  could  also  » 
tenancy  at  will.  The  harshness  of  this  rule  led  to  the  adoption  of  the  cus- 
tom, and  finally  of  the  statutes,  requiring  notice  to  the  tenant  to  quit.  We- 
have  such  a  statute  in  this  State.  Section  2326  is  as  follows:  ^'A  tenancy- 
at  will  or  by  sufferance  may  be  terminated  by  the  landlord  giving  one 
month's  notice,  in  writing,  to  the  tenant  requiring  him^to  remove." 

This,  however,  is  subject,  or  must  be  read   in  connection  with  sections:. 
8293-22^6,  the  former  relating  to  tenancies  for  a  year  or  more,  and  the  lattcx- 
to  less  than  a  year,  it  being  provided  that  if  by  contract  a  tenancy  for  a. 
year  or  more  is  to  expire  on  a  certain  day,  the  tenant  shall  abandon  th»« 
premises  on  that  day,  unless  by  express  contract  he  secures  the  right  to  ve- 
main   longer.     But  if  without  such  contract   he  holds  over,  be  does  not. 
thereby  acquire  any  right  to  remain  on  the  premises  for  ninety  days  after  - 
said  day,  and  the  possession  may  be  recovered  without  demand  or  notice,  if 
proceedings  are  Instituted  within   that  time.     But  after  the  expiration  ot 
the  ninety  days  yie  tenancy  is  deemed  to  be  renewed  for  another  year.    lA  . 
was  held   in  construing  this  section,  that  although   such   tenant  withitK« 
ninety  days  after  the  expiration  of  his  term  was  a  tenant  by  sufferance. . 
still  the  notice  mentioned  in  section  2826  (then  section  1,  article  4,  chapter.' 
A6,  General  Statutes)   was  not  required  to  be  given   because  section  2296 
Itself  provided  otherwise.     (Mendel  v.  Hall,  supra;   Irvine  v.  Scott,  supra.) 
Llkevtise,  by  section  2296,  it  is  provided  that  if  by  contract  a  tenajicy  for 
less  than  a  year  is  to  expire  on  a  certain  day,  the  tenant  shall  abandoa  the 
premises  on  that   day  unless  by  express  contract  he  has  the  right  to  reonaiiii 
longer.     But  if  without  such  contract  to  remain  longer  the  tenant  shalt 
hold  over,  he  does  not  thereby  acquire  any  right  to  hold  for  the  next  thirty 
days  after  that  day,  during  which  possession  may  be  recovered  without 
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tietUflUd  or  notioe.  It  will  thus  be  seen  that  the  legislature  has  provided 
three  pikioeedlngs  by  whloh  tenancies  by  sufferance  may  be  ^terminated. 

Counsel  for  appellant  Inquire  to  what  state  of  case  can  section  2226  be  ap- 
))lied,  in  view  of  sections  8295  and  2296,  if  not  to  the  one  presented  at  bar. 
It  will  be  observed  that  sections  2295  and  2296  deal  alone  with  tenancies  by 
Bufleranoe,  and  of  those  only  that  arise  upon  determination  of  a  tenancy  by 
contract  for  fixed  and  definite  periods.  From  the  definition  heretofore 
given  of  tenancies  by  sufferance  in  general  it  is  obyious  that  there  may  be 
still  another  class  of  such  tenancies  where  they  arise  by  operation  of  law  by 
the  termination  or  expiration  of  an  uncertain  term,  as,  for  example,  a  ten- 
ancy per  autre  vie,  or  a  tenancy  terminable  upon  the  happening  of  a  con- 
dition or  other  contingency,  as  where  the  tenant  holds  over  after  the  death 
of  the  person  for  whose  life  he  held,  or  holds  after  the  happening  of  the  con- 
tingency or  condition  by  which  his  term  is  ended.  In  the  class  of  cases 
Jast  illustrated  section  2826  would  apply.  But  we  are  clearly  of  opinion 
that  the  tenancy  in  this  case  was  neither  a  tenancy  by  sufferance  nor  a  ten- 
ancy at  will.  The  duration  of  the  term  was  certain,  that  is,  the  term  was 
for  one  month.  The  fact  that  a  lease  for  a  fixed  period  gives  to  the  lessee 
«n  option  of  renewal  will  not  affect  its  character  as  a  lease  for  a  fixed  period. 
{Jones  V.  Kroll,,  116  Penn.  St.,  85;  Munson  v.  Wray,  7  Black,  Indiana,  403; 
Myers  V.  Kingston  Coal  Co.,  126  Penn.  St.,  582.)  The  parties,  of  course, 
liave  the  right  to  provide  that  the  option  should  itself  be  subject  to  condi- 
tion, such  as  that  it  should  not  be  exercised  if  the  lessor  gave  notice  for  an 
agreed  length  of  time  that  the  tenancy  was  to  cease.  The  only  reason, 
therefore,  that  notice  was  required  at  all  in  this  case  was  because  the  parties 
had  agreed  so.  The  legislature  has  seen  fit  to  provide,  In  section  2S26,  that 
«  tenancy  at  will,  or  by  sufferance,  might  be  terminated  by  the  landlord 
giving  one  month's  notice  in  writing.  It  has  not  been  required  In  any 
other  instance.  Except  for  that  legislative  provision  the  notice  would  not 
have  to  be  in  writing.  At  the  common  law  notice  to  a  tenant  to  quit, 
unless  otherwise  stipulated  by  the  agreement  of  the  parties,  was  cniBcient 
If  verbal.    (Haley  v.  Hickman's  Heirs,  Llttel's  Select  Cases,  266.) 

The  court's  Instruction  to  the  jury,  therefore,  that  they  should  find  the 
defendant  guilty  of  the  forcible  detainer,  if  they  should  believe  from  the 
evidence  that  the  plaintiff,  the  landlord,  gave  the  defendant  thirty  days* 
notice  to  quit  previous  to  the  terminal  day  claimed  by  plaintiff,  to  wit, 
April  10,  1098,  was  right.  * 

Wherefore,  the  judgment  is  affirmed. 


DANIELS  V.  DANIELS,  &o. 

(Filed  May  11,  1905— Not  to  be  reported.) 

Deeds— Fraud  In  procuring  writing— Where  in  a  sale  of  decedent's  estate 
to  pay  debts  his  widow  purchased  a  valuable  farm,  and  after  paying  part 
of  the  price  was  induced  by  her  daughter,  aided  by  other  interested  parties, 
by  falsely  representing  to  her  that  she  would  lose  what  she  had  paid,  to  sign 
a  transfer  of  her  bid,  and  to  execute  a  writing,  directing  the  commissioner 
to  convey  the  land  to  her  said  daughter,  and  to  sign  a  receipt  that  she  had 
been  paid  the  full  amount  of  the  bonds  for  purchase  money,  when  in  fact 
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vot  a  oent  had  been  paid,  she  being  an  unednoated  woman,  the  lower  court 
properly  adjudged  the  writing  to  have  been  fraudulently  obtained,  and 
•directed  a  oonveyanoe  of  the  land  to  the  widow^  subject  to  the  unpaid  bal- 
ance owing  by  her  on  the  purchase  price. 

J.  S.  Cline  for  appellant. 

J.  F.  Butler,  Rosooe  Yanover,   J.  B.  Johnson,  Jr.,  and  B.  L.  Greene  for 
-appellt^es. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellee,  Mary  Daniels,  became  the  administratrix  of  her  deceased  hus- 
band's estate,  and  there  not  being  sufficient  personal  property  with  which 
to  pay  debts  against  the  estate  she  instituted  an  action  to  settle  it.  Such 
proceedings  were  had  in  the  action  as  authorised  the  court  to,  and  it  did, 
make  an  order,  directing  the  sale  of  euillcient  real  estate  to  pay  the  debts 
-and  costs,  amounting  to  near  $1,800.  Appellee,  Mary  Daniels,  became  the 
purchaser  of  the  land  at  the  commissioner's  sale,  and  it  appears,  though  it  is 
not  clear  from  the  record,  that  all  of  the  decedent's  land  was  sold  at  this 
sale  except  a  homestead  which  was  set  apart  for  the  benefit  of  appellee  and 
her  infant  children.  The  indebtedness  against  the  estate  was  composed  of  a 
<:laim  due  her  son.  Nelson  Daniels,  amounting  to  1889.81,  and  to  another  son, 
Perry  Daniels,  amounting  to  1608.79;  the  balance,  besides  the  cost  of  the 
floit,  being  claims  due  her  which  she  had  paid  to  creditors  of  the  estate  out 
of  her  individual  means.  At  the  sale  she  executed  two  bonds  for  the  pur« 
■chase  price,  one  due  in  six  months  and  the  other  in  twelve  months.  The 
fiale  was  made  in  January,  1908.  Before  the  first  bond  became  due  she  paid 
on  it  something  over  $400  in  cash.  She  was  also  entitled  to  credits  for  the 
amount  of  the  claims  paid  by  her  as  stated.  After  the  first  bond  became 
due  she  did  not  have  the  cash  with  which  to  settle  the  balance  and  she  ap- 
proached her  daughter,  the  appellant,  and  appealed  to  her  to  see  one  C.  P. 
Baylor,  with  Whom  she  lived,  and  if  possible  obtain  a  loan  from  him  of 
-sufficient  money  to  pay  the  balance  of  the  purchase  money,  proposing  in  her 
language,  to  give  a  deed  of  trust  to  secure  the  repayment  of  the  loan.  About 
this  time  her  son.  Nelson  Daniels,  who  it  seems  desired  a  division  of  the 
whole  estate  and  also  the  payment  of  his  claim,  stated  to  his  mother  that 
if  she  did  not  agree  to  his  wishes  that  the  commission ar,  who  sold  the  land, 
would  bring  the  sheriff  to  her  house  and  divide  everything  among  the  heirs 
and  set  her,  with  her  things,  out  of  doors.  It  appears  that  after  this  ap- 
pellant, Vioy  Daniels,  repeated  in  substance  his  threat,  and  by  this  means 
fihe  and  her  brother,  together  with  Taylcr,  obtained  a  transfer  of  appellee's 
bid  to  the  appellant,  Vicy  Daniels,  and  caused  the  appellee  to  execute  a 
writing  addressed  to  the  commissioner,  directing  him  to  convey  the  land  to 
4ippellant,  and  also  obtained  a  receipt  from  appellee  showing  that  she  had 
been  paid  the  full  amount  of  the  bonds  for  purchase  money,  with  their  in- 
terest, when  in  fact  not  a  cent  had  been  paid.  About  a  month  after  this 
appellant,  Vicy  Daniels,  by  and  through  C.  P.  Taylor,  deposited  in  the 
bank  at  PikeviUe,  to  her  credit,  the  full  amount  of  these  bonds,  with  their 
-interest.    She  then  drew  a  check,  payable  to  appellee,  for  fl,008,  and  also 
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checks  payable  to  Perry  and  Nelson  Daniels  for  the  amount  of  thefr  claims^ 
taking  receipts  from  the  appellee  and  Perry,  showing  that  these  amounts- 
were  in  full  of  their  interests  in  all  the  estate  of  William  Daniels,  deceased. 
When  appellee  and  Perry  went  to  Pikeville  they  learned  for  the  llrst  time 
the  extent  and  effect  of  these  papers,  and  also  that  the  commissioner  had 
not  made  any  threats  to  take  the  sheriff  to  her  house  and  diTide  her  estate, 
and  never  had  any  Intention  of  doing  so.  Then  it  was  that  appellee  and 
her  son,  Perry,  became  convinced  that  they  had  been  defrauded  and  over- 
reached in  the  matter,  and  they  went  to  appellant  and  returned  to  her  tfae- 
ohecks,  declining  to  cash  them.  Afterwards  C.  P.  Taylor  sent  these  checka 
to  his  attorney  in  Pikeyille,  who  deposited  them  in  the  bank  to  the  credit 
of  appellee  and  her  son,  and  there  they  have  remained. 

It  appears,  without  contradiction,  that  this  land  was  worth  from  tS.OOO 
to  1)0,000.  It  also  appears  that  Immediately  after  appellant  obtained  an 
assignment  of  appellee's  bid  she  gave  to  G.  P.  Taylor  a  mort<gage  on  it  and 
also  an  optional  contract  by  which  he  could  become  the  owner  at  hie  elec- 
tion. NelEon  Daniels  cashed  his  check  at  the  bank  of  Pikeville,  which  was 
paid  out  of  the  funds  deposited  there  to  the  credit  of  appellant,  Vicy  Danielf. 
Appellee,  Mary  Daniels,  conceiving  that  she  had  been  taken  advantage  of 
and  overreached  by  her  daughter,  the  appellant,  and  those  representing  and 
aiding  her,  disregarded  the  writing  which  she  had  executed  to  her  daughter 
and  took  the  necessary  steps  and  did  cause  the  commissioner  of  the  oourt  to 
make  a  deed  of  conveyance  to  her  for  the  land  purchased  by  her  at  the  com- 
niissioner's  sale.  She,  with  the  aid  of  the  claim  of  her  son.  Perry,  settled 
all  the  balance  due  on  her  sale  bonds  except  the  amount  of  Nelson's  claim, 
which  had  been  paid  by  the  appellant,  Yicy  Daniels. 

This  proceeding  was  instituted  by  appellant,  Vicy  Daniels,  to   set  aside 
the  deed  made  by  the  Commissioner  to  appellee  and  have  the  deed  made  to^ 
herself  under  the  agreement  and  contract  related.    The  appellee  answered 
.appellant's  pleading,  and  alleged  that  this  agreement  and  the  writings  re- 
ferred to  were  obtained  by  misrepresentations  and  fraud.    This  was  the  sole 
issue  tried  in  the  lower  court.    On  the  trial  the  lower  court  adjudged  tliat 
appellee  was  entitled  to  the  deed  to  this  real  estate,  and  that  appellant  wa» 
Dot  entitled  to  recover  on  her  alleged  contract  and  writings,  for  the  reason 
that  they  were  obtained  by  misrepresentation  and  fraud.    The  proof  showa 
that  the  appellee  could  neither  read  nor  write,  and  at  the  time  she  execoted 
the  writings  referred    to  was  evidently  under  the  impression  and  belief  that 
Bhe  would   immediately  be  deprived  of  all  her  property  and  possetsiona 
unless  the  sale  bonds  were  settled  at  once.    Appellee  proves  that  her  daagh- 
ter,   the  appellant,   and  her  agent,  C.  P.  Taylor,  took  an  active  part  in 
creating  that  impression  upon  her  mind  to  obtain  these  writings.    Appel- 
lant controverts  this,  but  it  is  certain  that  appellant  and  her  agent,  C.  P. 
Taylor,  knew  that  appellee  was  laboring  under  this  false  impression  at  the 
time  that  they  obtained  from   appellee  the  transfer  of  her  bid  and   the 
writings  referred  to,  and  they  permitted  her  to  remain  under  this  false  im- 
pression, when  they  knew  it  was  false,  and  made  no  effort  to  relieve  her 
mind  from  the  feai  with  which  she  was  possessed,  and  under  these  clrciun- 
Stances  took  on  assignment  of  property  worth  $8,000  or  $10,000  for  consider- 
Ably  less  than  $1,800. 
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Under  these  facts  we  are  of  the  opiDioD  that  the  lower  court  was  correct 
%n  its  JDdgment  except  upon  one  single  matter,  and  that  is,  it  should  have 
adjudged  to  appellant  the  amount  paid  hy  her  to  Nelson  Daniels,  which  was 
properly  a  debt  due  bj  appell^,  which  she  has  not  paid.  Appellant  should 
1)0  allowed  a  lien  upon  the  la^d  for  the  amount  of  the  check  given  by  her 
to  Nelson  Daniels,  with  interest  from  the  date  of  its  payment  by  the  bank 
to  him. 

For  this  reason  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  herewith. 


PHILLIPS  V.  CAMPBELL. 

(Filed  May  18,  1905— Not  to  be  reported.) 

Practice—Lost  record— Where  the  record  In  an  action  was  lost  and  a  sub- 
stituted petition,  which  was  in  the  nature  of  a  reformed  petition,  was  filed, 
after  issue  was  joined  the  record  was  found  when  the  plaintiff  moved  to 
dismiss  the  so-called  substituted  petition.  Held— The  court  properly  over- 
ruled the  motion  as  the  petition  showed  on  its  face  that  it  was  a  reformed 
petition. 

Bosooe  Vanover  and  T.  H.  Harmon  for  appellant. 

J.  F.  Butler  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee  sued  appellant  on  an  account  and  two  notes,  claiming  a  bal- 
-ance  to  be  due  him  of  something  over  1600.  The  petition  was  not  para- 
-graphed.  The  answer  was  filed,  in  which  the  statute  of  limitations  was 
pleaded  to  all  except  one  item  in  the  account.  The  record  was  lost,  and  the 
-court  directed  the  master  commissioner  to  supply  it.  The  plaintiff  filed 
what  was  designated  a  substituted  petition,  but  in  fact  it  was  In  the  nature 
of  a  reformed  petition,  by  the  averments  of  which  he  abandoned  all  claim 
on  the  account  and  sught  to  recover  alone  on  the  two  notes,  which  amounted 
to  something  over  1500.  The  appellant  joined  issue  and  pleaded  that  he 
had  paid  the  notes.  The  case  was  referred  to  the  master  commissioner  to 
«tate  the  accounts  between  the  parties.  After  the  case  was  partially  pre- 
pared the  old  record  was  found.  Plaintiff  moved  to  dismiss  the  so-called 
substituted  petition,  but  the  court  overruled  the  motion.  We  think  the 
oourt  properly  did  so.  The  petition  shows  upon  its  face  that  it  was  not  a 
flubstituted  petition,  but  a  reformed  one,  as  we  have  heretofore  stated. 

The  case  was  prepared  and  tried  upon  the  issues  made  thereunder.  We 
ure  of  the  opinion  that  the  court  properly  sustained  the  report  of  the  master 
•commissioner. 

The  judgment  is  affirmed. 


LOUISVILLE  GAS  CO.  v.  PAGE. 

(Filed  May  12,  IQOS-Not  to  be  reported. ) 

1.  Damages— Personal  injuries—Defective  construction  of  gas  box— The 
•evidence  in  this  case  showing  that  the  injury  to  apiiellee  resulted  from  a  de 
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feotlve  constmction  of  appellant's  gas  box,  and  there  being  eTldenoe  tha^ 
the  injury  was  permanent,  while  it  Is  difficult  to  determine  the  proper  com- 
pensation  which  should  have  been  awarded,  the  judgment  will  not  be  dis- 
turbed on  the  ground  of  its  being  ezoessive,  it  being  the  province  of  the- 
Jury  to  determine  its  extent. 

9.  Same— The  mere  faot  that  the  court  would  not  have  fixed  the  damages^ 
BB  high  as  the  jury  did  is  no  reason  for  setting  the  verdict  aside  and  grant- 
ing a  new  trial.  To  justify  suoh  a  course  it  must  be  apparent  that  the  action, 
of  the  jury  was  Influenced  by  passion  or  prejudice,  and  this  fact  does  not 
appear  here. 

Fairleigh,  Straus  &  Falrleigh  for  appellant. 

Bobt.  L.  Page  for  appellee. 

Appeal  from  Jefferson  Girouit  Court,  Common  Pleas  Branch,  Second. 
Division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  as  found  by  the  jury  (and  the  finding  is  not  questioned 
here),  negligently  constructed  a  gas  box  at  the  Intersection  of  Twenty-fifth, 
and  Bank  streets,  in  the  city  of  Louisville,  and  while  appellee,  a  woman  of 
sixty  years  of  age,  was  walking  up  Bank  street,  with  care,  stumbled  and 
fell  by  reason  of  the  negligent  construction  of  the  gas  box,  thereby,  in  a 
severe  injury  to  her  elbow,  causing  much  suffering  and  pain,  and  she  had  notr 
recovered  from  the  effect  of  the  injury  at  the  time  of  the  trial  of  the  case, 
which  occurred  about  one  year  after  the  accident. 

The  only  ground  upon  which  a  reversal  is  sought  is,  that  the  verdict  for 
12,000  is  80  excessive  as  to  show  it  was  superinduced  by  passion  or  prejudice 
of  the  jury.  It  was  the  province  of  the  jury  not  only  to  determine  whether 
the  injury  was  the  result  of  appellant's  negligence,  but  its  extent  and  the 
amount  of  compensation  appellee  was  entitled  to  receive.  In  a  case  like 
this,  where  there  has  been  a  severe  injury  and  much  physical  pain  and  suffer- 
ing, and  there  being  some  evidence  from  which  the  jury  might  conclude  that 
the  Injury  may  be  permanent,  it  is  difficult,  if  not  impossible,  for  a  jury  or 
a  court  to  determine  with  exaotnese  the  proper  compensation.  The  mere 
fact  that  the  court  would  not  have  fixed  the  compensation  as  high  as  a  jury 
had  done  is  no  reason  for  eetting  the  verdict  aside  and  granting  a  new 
trial.  To  justify  the  court  in  doing  so  the  veidict  must  be  so  excessive  as 
to  induce  the  belief  that  it  was  caused  by  the  passion  or  prejudice  of  the 
jury.  For  the  determination  of  this  question  no  fixed  rule  can  be  formu- 
lated. Neither  do  former  rulings  of  the  court  afford  a  ready  means  of  de- 
termining the  question,  for  it  is  a  rare  case  where  the  injury  received  and' 
physical  suffering  is  exactly  the  same  as  in  adjudged  cases.  We  do  not  fee 
justified  in  granting  a  new  trial  upon  the  facts  of  the  case. 

The  judgment  is  affirmed. 


HALL  V.  DINEEN. 

(Filed  May  16,  1905. ) 

Supersedeas— Damages  in  appellate  court— Error  in  awarding— When  cor- 
reotible— Upon  the  affirmance  of  a  judgment  by  this  oourt  wbioh  has  oma 
Buperseded,  it  is  error  of  the  clerk  of  this  court  to  enter  a  judgment£givinc^ 
the  appellee  10  per  cent,  damages  upon  the  amount  superseded,  unless  theie- 
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was  a  persoDal  judgment  in  the  lower  oourt  against  the  appellant  which 
might  be  enforced  by  execution,  and  which  was  also  superseded,  and  the 
motion  to  correct  the  error  may  be  made  at  a  subsequent  term  of  this  oourt. 

W.  H.  Mackoy  for  appellant. 

Byrne  Ss  Beed  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  response  to  motion  : 

The  judgment  appealed  from  herein,  which  was  affirmed,  directs  the  mas- 
ter commissioner  to  pay  to  Ellen  Dlneen  the  sum  of  1620.79,  the  balance 
found  due  her  out  of  the  funds  in  his  hands.  Appellant  superseded  the 
Judgment,  and  the  cleik  of  this  court,  in  entering  the  order  of  affirmance,  so 
entered  it  as  to  give  appellee  10  per  cent,  damages  upon  the  amount  super- 
seded. Appellant  has  entered  a  motion  to  set  aside  this  part  of  the  order. 
Section  764  of  the  Civil  Code  provides:  **Upon  the  affirmance  of,  or  the  dis- 
missal of  an  appeal  from,  a  judgment  for  the  payment  of  money,  the  collec- 
tion of  which,  in  whole  or  in  part,  has  been  superseded,  as  provided  In 
chapter  2  of  this  title,  10  per  cent,  damages  on  the  amount  superseded 
shall  be  awarded  against  the  appellant." 

In  discussing  the  meaning  of  this  section  this  court,  in  Worsham  v.  Lan- 
caster, 104  Ky.,  814,  said:  "It  has  been  repeatedly  held  that  damages  could 
not  be  awarded  upon  the  supersedeas  of  a  judgment  directing  a  sale  of  prop- 
erty to  satisfy  a  lien  unless  there  was  a  personal  judgment  for  the  amount 
of  the  lien,  which  was  also  superseded.  (Talbott  v.  Morton,  6  Litt.,  S26; 
Sumrall  v.  Reld,  2  Dana,  66;  Woods  v.  Roman,  6  B.  Mon.,  46;  Rowan  v. 
Pope,  14  B.  Mon.,  102;  Stamps  v.  Beatty,  Hardin,  846.)  The  Superior 
Court,  in  an  opinion  January  9,  1886,  in  Coffin  v.  Kelling,  and  Robinson  v. 
Bashaw,  and  also  in  Cornwall  v.  Fletcher  (October  12, 1887),  held  that  dam- 
ages on  the  affirmance  of  a  judgment  superseded  should  not  be  given  where 
the  contest  was  over  a  fund  In  oourt,  but  that  the  judgment  must  be  one 
that  might  be  enforced  by  execution.  There  are  a  large  number  of  cases  in 
which  no  opinion  were  delivered  which  follow  this  doctrine." 

Several  cahcs  are  referred  to  in  the  opinion  in  which  the  rule  was  fol- 
lowed, and  it  has  been  applied  by  the  court  consistently  in  cases  coming 
before  it  since  that  opinion  was  delivered.  The  fact  that  the  motion  to 
correct  the  order  was  not  made  within  thirty  days  after  the  judgment  was 
entered  is  not  material.  So  much  of  the  order  as  gave  damages  on  the 
affirmance  was  a  clerical  error,  oorreotible  by  the  record,  and,  like  any  other 
clerical  error,  may  be  corrected  at  a  subsequent  term. 

The  motion  is,  therefore,  Hustained. 


NAHM  &  FRIEDMAN  v.  REGISTER  NEWSPAPER  CO  ,  &c. 

(Filed  May  16,  1906.) 

1.  Landlord  and  tenant— Repairing  leased  premises— Consent  of  tenant- 
Damages  to  tenant— Liability  of  landlord— Where  the  owner  of  a  one-story 
building,  which  was  leased  for  and  occupied  for  printing  a  newspaper,  em- 
ployed an  independent  contractor,  without  the  consent  of  the  tenant,  to  put 
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-a  second  story  tbereon,  the  tenant  la  entitled  to  recover  from  the  landlord 
the  damage  done  to  type,  stationery,  etc.,  by  reason  of  Its  exposure  to  the 
rain,  dirt  and  grit  In  the  conetrnction  of  the  second  story;  and  on  the  trial 
of  the  case  the  fact  as  to  whether  the  tenant  consented  to  the  erection  of 
the  second  story  was  a  question  for  the  jury,  as  was  also  the  extent  of  the 
damage  done  to  the  tenant's  property  thereby. 

9.  Independent  contractor— Cross  petition  of  landlord— Demurrer— In  an 
action  by  a  tenant  to  recover  from  his  landlord  damages  done  to  bis  prop- 
erty by  an  independent  contractor,  in  putting  a  second  story  on  the  build- 
ing occupied  by  the  tenant  without  the  tenant's  consent,  a  demurrer  to  a 
«ros8  petition  of  the  landlord  against  the  contractor  was  properly  sustained, 
•as  such  action  can  not  be  properly  litigated  in  the  claim  of  the  tenant 
•against  the  landlord. 

Reed  &  Berry  for  appellants. 

Hendrick  &  Miller  for  appellees. 

.Appeal  from  MoCracken  Circuit  Conrt. 

*Opinicn  of  the  court  by  Chief  Justice  Hobson. 

Appellants,  Nahm  &  Friedman,  made  the  following  lease  to  appellee: 

"This  lease  made  and  entered  into  this  1st  day  of  July,  1901,  by  and  be- 
tiween  Joseph  L.  Friedman  and  Max  B.  Nahm,  of  the  first  part,  and  the 
Register  Newspaper  Co.,  of  Paducah,  Ky.,  of  the  second  part: 

''Witnesseth,  That  for  and  in  consideration  of  the  payment  by  the  second 
parties  to  the  first  paitles  of  the  sum  of  $476  per  year,  payable  in  equal 
^monthly  installments,  at  the  end  of  each  month  from  date  hereof,  during  a 
period  of  five  years  from  date  hereof,  the  first  parties  hereby  rent  and  lease 
unto  the  second  party  the  one-story  store  building  on  the  south  side  of 
Sroadway,  between  Fifth  and  Sixth  streets,  being  No.  610,  In  the  city  of 
Paducah,  Ky.,  for  a  term  of  tL\e  years  from  date  hereof,  and  covenant  to 
keep  the  second  party  ii^  the  quiet  possession  of  the  premises  during  said 
term. 

*'It  is  agreed  that  the  said  premises  shall  be  occupied  by  the  second  party 
■9L&  a  printing  and  publishing  office,  and  the  same  may  be  sublet,  or  the  term 
-assigned  by  the  said  second  party. 

"The  seoond  party  shall  comply  with  all  the  city  laws  and  ordinances 
now  in  force,  or  hereafter  to  be  enacted,  and  shall  not  render  the  first  parties 
-liable  thereunder. 

"The  second  party  agrees  to  return  the  said  premises  at  the  expiration 
thereof,  and  upon  its  vacation  of  same,  in  like  condition  as  when  received, 
ordinary  wear  and  tear  thereof  and  damage  by  fire,  or  other  unavoidable 
-casualty,  excepted. 

"In  the  event  of  a  violation  of  any  of  the  oonditlons  herein  contained 
•then  this  lease  shall,  at  the  option  of  the  first  parties,  become  void  and  for- 
feited, and  the  statutory  requirement  as  to  demand  and  notice  are  hereby 
expressly  waived. 

"In  testimony  whereof  the  second  party,  by  its  president,  James  E.  WU- 
4ielm,  together  with  James  £.  Wilhelm,  who  hereby  assumes  the  obligation 
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of  surety  for  the  performance  of  the  coDdltloDS  hereof  by  the  said  second 
party,  have  hereunto  set  their  hands  the  day  first  above  written. 

(Signed)    "JOS.  L.  FKIEDMAN, 

••MAX  B.  NAHM, 

••REGISTER  NEWSPAPER  CO.. 

•'By  JAMES  £.  WILHELM,  President. 

••JAMES  E.  WILHELM." 

Appellee  took  possession  of  the  property,  which  was  at  the  time  a  one- 
tstory  bnllding,  and  was  conducting  In  it  its  printing  business.  In  the  latter 
part  of  September  appellants  made  a  contract  with  F.  W.  Katterjohn  to  add 
another  story  to  the  building.  Katterjohn  proceeded  to  do  this  while  plain* 
tiff  was  in  possession  of  the  lower  story  with  its  presses,  typesetting  ma- 
chinery, stationery,  type.  etc.  He  removed  the  roof  so  that  the  house  was 
•exposed,  and  the  rain,  grit,  dirt  and  trash  came  down  upon  the  plaintiff's 
•apartments.  The  house  continued  in  this  condition  for  some  months,  dur- 
ing whioh  there  was  a  good  deal  of  rain,  by  reason  of  which,  as  appellee 
Alleges,  much  of  its  property  was  ruined,  and  it  brought  this  suit  for  dam- 
Ages,  alleging  that  it  had  been  damaged  in  the  sum  of  12,000.  Appellants 
denied  the  allegations  of  the  petition.  They  also  pleaded  that  the  plaintiff 
•consented  to  their  adding  the  other  story  to  the  building,  and  that  the  work 
was  done  by  Katterjohn  as  an  independent  contractor  over  whom  they  had 
no  control,  and  for  whose  negligence  they  were  not  responsible.  The  affirm- 
ative allegations  of  the  answer  were  controverted,  and  on  the  trial  of  the 
case  before  the  jury  a  large  amount  of  proof  was  Introduoed.  The  court  in- 
structed the  jury  in  substance  that  if,  while  the  plaintiff  was  occupying  the 
building  under  its  contract,  defendants,  by  contract,  caused  their  contractor 
to  enter  upon  the  house  and  build  a  second  story  on  it  without  the  plain- 
tiff's consent,  and  thereby  injured  and  damaged  the  plaintiff's  property, 
they  should  find  for  the  plaintiff;  but  that  if  the  plaintiff  consented  to  the 
building  of  the  second  story,  then  they  should  find  for  the  defendant.  The 
court  also  instructed  the  jury  in  effect  that,  although  the  defendants  made 
an  independent  contract  with  Katterjohn,  still  if  the  performance  of  the 
contract  in  the  ordinary  mode  of  doing  the  work  would  neoessarlly  or  nat- 
urally produce  the  injury  to  plaintiff's  property  In  the  lower  story  of  the 
building,  then  the  defendants  would  be  liable  to  the  plaintiff  for  the  dam- 
ages so  sustained  by  it,  and  that  if  they  found  for  plaintiff  they  should  find 
auoh  sum  in  damages  as  they  believed  from  the  evidence  its  property  in  the 
building  was  damaged  by  reason  of  the  entry  upon  and  the  building  of  the 
«econd  story  to  the  house.  The  jury  found  a  verdict  in  favor  of  the  plaintiff 
for  11,600,  and  defendants  appeal. 

The  landlord  is  under  a  positive  duty  to  his  tenant  that  he  shall  have 
•quiet  enjoyment  of  the  premises.  He  can  not  himself  tear  off  the  roof  above 
the  tenant's  head  without  being  responsible  for  the  consequent  injury  to  the 
tenant's  goods,  and  what  he  can  not  do  directly  himself  he  can  not  relieve 
himself  of  responsibility  foi  by  contracting  for  its  being  done  by  another. 
A  master  can  not  relieve  himself  of  a  nonassignable  duty  which  he  owes  t<o 
a  servant  by  contracting  with  another  for  its  performance.  A  railroad  can 
not  relieve  itself  from  responsibility  for  the  exercise  of  its  franchises  by 
contract  with  another.    The  principle  runs  through  the  entire  law  and  has 
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often  been  applied  between  landlord  and  tenant.  Thoe  In  Plttfleld,  &c.^ 
Manfff.  Go.  v.  Pittfleld  Shoe  Co.,  60  L.  R.  A.,  116,  it  was  held  by  theSupremer 
Court  of  New  Hampshire  that  a  landlord  is  not  relieved  from  liability  from 
injury  to  tenants  of  a  lower  floor  by  the  freezing  and  bursting  of  an  auto- 
matic fire  extinguisher  in  the  upper  portion  of  the  building,  by  the  fact  that- 
he  has  employed  an  independent  contractor  to  keep  the  building  heated,  and 
in  that  case  the  court  quote  with  approval  from  1  Thompson  on  Negli- 
gence, section  668,  as  follows:  *' There  are  certain  absolute  duties  resting 
upon  natural  persons  and  corporations,  either  by  operation  of  law  or  by  rea> 
son  of  having  been  voluntarily  assumed.  The  law  does  not  permit  a  person 
or  corporation  to  cast  off  such  a  duty  upon  an  independent  contractor  so  a» 
to  exonerate  himself  or  itself  from  the  consequences  of  its  non performance. '^ 

The  same  rule  was  followed  by  the  Wisconsin  Supreme  Court  in  Werthei- 
mer  v.  Sanders,  87  L.  R.  A.,  1*16.  In  that  case,  which  was  similar  to  tbe- 
one  before  us.  the  court,  after  collecting  a  great  number  of  authorities,  saidr 
**If  an  injury  might  be  anticipated  as  a  direct  or  probable  consequence  of 
the  performance  of  work  contracted  ftir,  unless  reasonable  caie  be  used,  tbe^ 
negligence  of  the  contractor  or  his  employes  will  be  chargeable  to  the  person 
for  whom  the  work  is  done,  and  the  latter  will  be  held  liable  accordingly. '' 
(Marshall  v.  Cohen,  0  Am.  Bep.,  170;  QUI  v.  Middleton,  106  Mass.,  477r 
Hawver  v.  Whalen,  14  L.  B.  A.,  828;  Qilckauf  ^.  Maurer.  76  111.,  889.) 

The  evidence  on  the  trial  was  conflicting  as  to  the  amount  of  stationery 
that  was  ruined  by  the  water  and  dirt,  and  as  to  the  extent  to  which  the 
presses  and  other  machinery  was  injured  thereby,  and  as  to  whether  or  not 
the  type  could  have  been  cleaned.  The  proof  for  the  appellee  tended  to 
show  that  from  $400  to  $600  worth  of  stationery  was  destroyed;  that  1000 
worth  of  type  was  ruined  so  that  it  had  to  be  sold  for  type  metal,  and  that 
much  damage  was  done  to  the  presses  and  machinery.  If  the  jury  believed 
this  evidence  they  were  fully  warranted  in  finding  the  verdict  for  11,600, 
While  the  proof  for  the  defendants  showed  that  there  was  not  so  much  dam- 
age, it  was  after  all  a  question  for  the  jury,  and  they  evidently  believed  the 
witnesses  for  the  plaintiff.  The  proof  leaves  no  doubt  that  the  plaintiff 
suffered  substantial  dnmages.  The  water  ran  down  into  its  rooms  from  the 
rain  until  more  than  once  it  was  o^er  an  inch  deep  on  the  floor.  The  plain- 
tiff's men  had  to  stand  on  bricks  and  planks  to  do  their  work,  and  were 
then  kept  wet.  The  water  brought  in  grit  and  dirt  upon  the  presses  and 
maohiuery  as  well  as  the  stHtionery. 

This  condition  of  things  lasted  for  several  months.  The  jury  could  not 
have  been  misled  by  the  instruction  as  to  the  measure  of  damages  under  the 
evidence.  They  were  only  allowed  to  find  the  damage  or  injury  to  plain- 
tiff's property  in  the  building.  No  other  matter  of  damage  than  the  loss  on 
the  property  in  the  building  was  allowed  to  be  considered  by  them.  On  the 
question  as  to  whether  the  plaintiff  consented  to  the  erection  of  the  second 
story  the  evidence  is  conflicting,  but  we  do  not  see.  considering  It  all,  that 
the  verdict  should  be  disturbed  on  this  ground.  Propositions  of  compro- 
mise are  not  admissible  as  evidence.  But  what  occurred  between  the  plain- 
tiff and  the  defendants  when  it  presented  its  claim  for  damages  on  account 
of  the  loss  to  its  property,  by  reason  of  the  roof  being  taken  off  and  another 
story  added  to  the  building,  was  competent  in  this  case  for  the  reason  that 
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there  was  oot  here  any  effort  to  compromise,  and  what  ocourred  when  ther 
demand  was  made  was  potent  e^idenoe  that  the  plaintiff  had  not  consentedi 

tothe  erection  of  the  second  story;  for  this  evidence  tended  to  show  that  the^ 
defendants  did  not  then  claim  that  the  plaintiff  had  consented  to  the  ereo-« 
tion  of  the  second  story,  and  would  have  settled  in  the  way  the  plaintiff  pro- 
posed bnt  for  their  concluding  that  they  were  not  liable  on  account  of  hav-. 
ing  made  an  independent  oontract  with  Katterjohn  to  do  the  work.    For- 
the  same  reason  the  notice  given  to  appellants  on  October  11  was  oompetent^ 
for,  from  this  notice  and  the  response  that  was  made  to  it,  the  jury  were^ 
warranted  in  concluding  that  it  was  not  then  understood  that  the  plaintiff 
had  consented  to  the  work.    The  court  properly  told  the  jury  that  the  no«. 
tice  was  not  evidence  of  the  facts  stated,  and  was  admitted  simply  to  show 
complaint. 

The  defendants  made  their  answer  a  cross  petition  against  Katterjohn. 
He  was  served  with  process  upon  the  cross  petition  and  filed  his  demurrer 
to  it,  which  was  sustained.  This  was  proper.  The  plaintiff  had  brought, 
no  action  against  Katterjohn ;  it  had  sued  simply  the  defendants  on  their- 
contract  of  lease.  If  Katterjohn  is  answerable  to  the  defendants  the  matteis 
may  be  litigated  in  an  independent  action  between  him  and  them,  but  their- 
cause  of  action  against  him  under  their  contract  with  him  can  not  properly 
be  litigated  in  this  suit  by  the  plaintiff  against  them  under  the  lease.  A 
cross  petition  must  relate  to  the  cause  of  action  sued  upon.  It  can  not  be^. 
allowed  to  bring  into  the  case  an  independent  cause  of  action  growing  out. 
of  another  matter.  On  the  whole  case  we  see  no  error  to  the  prejudice  of 
the  appellants. 

^  Judgment  afQrmed. 


CLARKE,  &c.  V.  BOOTH. 
(Filed  May  16,  1905— Not  to  be  reported.) 

1.  Heads  and  passways^Ereotion  and  remoyal  of  gates — Where  gates  are 
erected  upon  public  roads  with  the  permission  of  the  county  court,  the  court;, 
can  not  abolish  them  by  proceedings  under  section  4297,  Kentucky  Statutes. 

2.  Same— Where  the  circumBtances  indicate  a  pieeumption  that  one  in, 
opening  a  passway  and  erecting  gates  upon  it  did  so  with  the  reservation 
that  he  should  be  permitted  to  maiotain  the  gates,  and  this  was  done  with- 
out objection  or  interference  for  several  years,  the  passway  being  a  private 
one,  the  court  was  without  power  under  section  4297,  Kentucky  Statutes,  to. 
remove  them. 

Kennedy  &  Diokeon  for  appellants. 

Holmes  &  Ross  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  proceeding  was  instituted  under  section  4297  of  the  Kentucky  Stat- 
utes  for  the  purpose  of  abolishing  four  gates  across  a  public  highway.    This 
highway  was  a  dirt  road   leading  from   the  Carlisle  and  Sharpsbuig  turn- 
pike to  the  East  Union  and  Sharpsburg  turnpike  road,  a  distance  of  aboutt 
two  and  one-half  mileF.    Two  of  the  gates  were  situated  on  the  road  wher^ 
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tt  passed  through  the  lauds  of  appellant,  Mrs.  Susau  Clarke;  the  other  two 
were  upon  the  lands  of  Mrs.  Press  Stone.    It  Is  not  shown  in  the  record 
under  and  by  what  authority  or  circum stances  the  gates  were  erected  by 
Mrs.  Stone.    The  proof  does  show  the  circumstances  under  which  the  gates 
were  erected  on  the  lands   of  Mrs.  Clarke,  but  fails  to  show  that  they  were 
erected  by  the  authority  or  permission  of  the  county  court.    The  evidence 
«hows  that  a  public  way  was  established  In  1868  passing  through  the  lands 
of  the  appellants.    This  road  passed  along  near  the  bank  of  Somerset  creek 
through  the  lands  of  appellant  Clarke.     In  the  year  1887  or  1888  the  East 
Union  and  Sharpsburg  turnpike  was  built  across  this  old  dirt  road.    Where 
this  turnpike  crossed  the  creek  and  road   it  was  necessary  to  make  a  rock 
wall  about  eight  feet  high,  which  extended  out  to  high    round.    The  erec- 
tion of  this  rock  wall  across  the  old  road  prevented  the  use  of  it  by  the  pub- 
lic, and  those  who  were  accustomed  to  travel  thereon  turned  up  through 
the  farm  of  Clarke  to  a  point  where  they  could  get  upon  the  turnpike.    The 
old  road  was  confined  to  a  lane  where  it  passed  through  the  farm  of  Clarke 
-before  the  turnpike  was  built.    The  evidence  shows  that  very  soon  after 
this  the  husband  of  appellant,  Mrs.  Clarke,  erected  a  gate  in  his  fence  along 
the  turnpike  about  one  hundred  yards  from  where  the  turnpike  crossed  the 
old  road,  and  he  also  erected  another  gate  near  the  center  of  his  land  in  the 
lane  across  the  old  road,  and  he  permitted  the  public  to  travel  through  these 
-gates  across  his  farm.    Clarke  died  the  next  year,  and  the  appellant,  Mrs. 
Clarke,  took  this  gate  out  of  the  center  of  her  farm  and  caused   It  to  he 
'oreoted  on  the  line  on  the  opposite  side  of  her  farm  from  the  first  gate,  and 
those  going  through  these  gates  across  her  farm  were  not  confined  to  any 
lane  or  particular   passway  from  that  time  to  the  institution  of  this  pro- 
ceeding.    There  is  no  proof  in  the  reoord  that  this  road   or  passway  was 
open  or  the  gate  erected  by  the  order  or  permission  of  the  county  court. 
From  all  the  proof  in  the  record  it  is  reasonable  to  infer  that  Mr.  Clarke 
t)pened  this  passway  for  the  convenience  of  himself  and  the  public,  and  that 
he  dedicated  same  for  that  purpose,  and  when  he  did  so  he  dedicated  it  with 
the  burden  of  the  gates  resting  thereon. 

The  circumstances  create  a  strong  presumption  that  when  he  opened  this 
passway  or  road  and  gave  it  to  the  public,  it  was  with  the  reservation  on 
his  part  that  he  should  be  permitted  to  erect  and  maintain  the  gate  referred 
to.    This  was  done  without  objection  or  Interference  until  the  year  1908. 

This  court  In  the  case  of  Allen,  &o.  v.  Hopson,  &c.,  26  Ky.  Law  Rep., 
1148,  decided  that  the  power  and  authority  of  the  county  court,  under  section 
4297  of  the  Statutes,  to  remove  or  abolish  gates  depends  upon  the  fact  as  to 
whether  the  gates  were  erected  by  permission  of  the  county  court  under  the 
Ijrovisions  of  section  4289  and  section  4297.  If  not  so  erected,  the  ooart  can 
not  abolish  them  by  proceedings  under  section  4297.  The  facts,  as  they  ap- 
pear here  and  the  law  as  construed  in  that  case,  are  conclusive  of  the  case 
«t  bar. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
Tause  remanded  for  further  proceedings  consistent  herewith. 


HOBINE  V.  NEW  TOBK  LIFE  IKSUBANOE  CO.  893 

HORINE  V.  NEW  70RK  LIFE  INSURANCE  CO. 
(Filed  May  16,  1906— Not  to  be  reported.) 

1.  Insaraoce— Paymeot  of  premium— Evidence  as  to  payment  of  premium 
—Where  one  applied  for  insurance  on  the  26th  day  of  Noyember.  and  die^ 
suddenly  on  the  99th,  three  days  later,  and  suit  was  brought  to  recover  the. 
insurance,  alleging  that  the  applicant  had  paid  the  premium  when  the  ap- 
plication was  made,  and  there  was  no  receipt  relied  on  and  the  oral  contract, 
relied  on  was  denied  by  the  company,  a  peremptory  instruction  to  find  for- 
the  company  was  proper. 

2.  Same— Inadmissibility  of  evidence— Appellant  upon  the  trial  of  thift 
action  offered  to  prove  by  a  witness  that  her  deceased  husband  had  told  her- 
that  he  had  applied  for  insurance  and  that  he  had  paid  for  It  by  giving  the 
agent  credit  upon  an  account  he  had  against  the  agent,  and  that  the  agent, 
had  told  him  he  was  fully  Insured,  was  properly  excluded,  for  to  have  ad- 
mitted it  would  have  been  to  allow  appellant  to  make  evidence  for  herself. 
The  evidence  was  only  a  narration  of  a  previous  transaction  and  was  in  na 
sense  res  gest». 

8.  Same— So  also  was  properly  excluded  evidence  offered  by  deceased's  soa 
to  the  effect  that  deceased  told  him  soon  after  leaving  the  agent  that  he  had. 
taken  the  insurance  and  had  agreed  to  credit  the  agent  upon  his  account 
or  the  premium,  and  directed  the  son  to  make  the  credit  on  the  book  kept, 
by  him,  and  that  he  forgot  to  make  such  credit.  The  conversation  did  not 
occur  at  the  time  of  the  transaction  with  the  agent  and  the  latter  was  not 
present,  and  was  clearly  incompetent. 

Byrd  &  Jouett  ior  appellant. 

Pendleton  &  Bush  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  Thursday,  November  26,  1908,  which  was  Thanksgiving  Day,  W.  H^ 
Horlne  applied  for  insurance  on  his  life  in  the  New  York  Life  Insurance. 
Co.  In  the  sum  of  |1,0U0,  payable  to  his  wife,  Annie  Horine,  at  his  death. 
The  application  and  medical  examination  were  sent  on  to  the  company,  but 
on  November  29,  and  before  the  company  had  acted  upon  the  application, 
he  died  suddenly  of  heart  failure.  His  wife,  Annie  Horine,  brought  thia 
suit  against  the  company  to  recover  the  $1,000,  alleging  that  he  had  paid 
the  premium  at  the  time  he  made  the  application,  and  that  it  was  theix 
agreed  in  consideration  of  his  so  doing  that  the  insurance  should  be  in 
effect  from  that  time.  No  binding  receipt  was  relied  on,  but  only  an  ora\ 
contract,  which  was  denied  by  the  defendant.  At  the  conclusion  of  the 
evidence  offered  by  the  plaintiff  the  court  peremptorily  instructed  the  jury 
to  find  for  the  defendant,  and  she  appeals.  • 

She  offered  to  prove  by  herself  and  Hattie  Walker  that  her  husband  told. 
Battle  Walker  when  he  came  home  on  November  26  that  he  had  that  day 
taken  out  $1,000  insurance  on  his  life  in  the  New  York  Life  Insurance  Co., 
through  its  agent,  John  E.  Garner,  and  that  he  had  paid  Mr.  Gamer  for  the 
insurance  by  giving  him  credit  on  his  account  for  the  premium,  which  waa 
$11  and  Eome  Odd  cents,  and  when  he  took  the  insurance  Mr.  Garner  told 
him  that  he  was  fully  Insured;  that  he  also  then  said  to  Hattie  Walker  that 
the  old  lady  would  not  have  snob  a  hard  time  getting  off  if  he  should  dle^ 
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^fl  she  would  have  11,000  to  take  to  her  next  hniband.  The  defeDdant  ob- 
jected to  this  evidence  and  the  court  properly  declined  to  admit  it  ai  It  was 
dimply  hearsay.  To  admit  it  would  be  to  allow  one  to  make  evidence  for 
himself,  for  it  was  simply  a  statement  by  the  insured  at  his  own  home 
when  Garner  was  not  present.  It  was  merely  a  narration  of  a  previous 
transaction,  and  was  in  no  sense  res  fiestas. 

The  plaintiff  also  introduced  a  eon  of  W.  H.  Horine,  and  offered  to  prove 
liy  him  that  his  father  told  him  on  November  d6,  at  his  shop,  that  he  bad 
4ust  taken  out  11,000  life  insurance  in  the  New  York  Life  Insurance  Co., 
'through  its  agent,  John  E.  Garner;  that  Mr.  Garner  had  told  him  that  he 
might  pay  the  premium  by  crediting  Garner's  account  on  the  book;  that  he 
agreed  to  do  this,  and  that  he  then  told  the  witness  to  make  a  ciedit  of  til 
and  some  odd  cents  on  Garner's  account;  that  the  witness  at  that  time  was 
t>u6ily  engaged  in  shoeing  a  horse,  and  when  he  flnlEhed  shoeing  the  horse 
'It  escaped  his  mind  to  put  the  credit  on  the  book;  that  his  father  died  the 
following  Sunday,  and  that  he  had  forgotten  to  make  the  credit.  The  court 
properly  sustained  the  defendant's  objection  to  this  evidence  also  and  ex- 
cluded it.  The  conversation  did  not  occur  at  the  time  of  the  transaction 
with  Garner.  Garner  was  not  present;  the  transaction  with  him  had  closed; 
It  was  sin; ply  a  narrative  by  W.  H.  Horine  of  a  prevloup  transaction.  It 
was  not  connected  In  any  way  with  that  transaction  so  as  to  be  in  any  sense 
part  of  the  res  gestae;  nor  can  the  evidence  be  admitted  under  the  rule  ad- 
mitting written  entries  in  their  books  made  by  deceased  persons  in  the 
ordinary  course  of  business,  for  this  rule  does  not  extend  to  entries  which, 
though  made  in  the  course  of  business,  include  Incompetent  matter  which 
are  not  necessary  to  the  performance  of  a  duty  by  the  person  who  made  the 
^ntry.  The  life  insurance  company  had  no  account  with  W.  H.  Horine. 
His  account  was  with  John  Garner.  Any  entry  made  on  his  books  in  the 
\iBual  course  of  business  in  the  account  with  Gamer  might  be  evidence  as 
to  how  he  and  Garner  stood,  but  his  narrative  of  his  reasons  for  making  the 
'entry  are  no  more  competent  against  third  persons  than  his  statement  under 
'Other  circumstances  not  in  the  presence  of  the  persons  to  be  affected.  This 
x;onc1usion  makes  it  unnecessary  to  consider  any  other  questions  raised  in 
the  case  as  no  competent  evidence  was  offered  sustaining  the  plaintiff's 
'claim. 

Judgment  affirmed. 


FLOOR'S  EX'OB,  &c.  v.  FLOOR. 

(Filed  May  16,  1906— Not  to  be  reported.) 

Wills— Estates— Actions  to  settle— Appellee's  wife  in  1899  made  a  will  de- 
vising a  certain  estate  to  him  in  fee,  and  subsequently  she  executed  two 
others  by  which  he  was  left  a  life  estate  in  the  property.  Upon  her  death 
the  three  wills  were  offered  for  probate  and  the  county  court  admitted  the 
first  one  to  record,  but  upon  appeal  to  the  circuit  court  the  jury  found  the 
last  one  to  be  her  will.  Appellee  qualified  as  executor  of  the  first  will,  and 
-Green,  one  of  the  appellants,  as  executor  of  the  last  one.  Appellee  ap- 
|)ea]ed  from  the  judgment  of  the  circuit  court,  and  while  that  appeal  was 
pending  appellant  Instituted  this  action,  setting  up  his  executorship  and 
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that  he  was  entitled  to  the  posseasioD  of  the  property,  alleged  a  wasting  of 
the  estate  by  appellee  and  asking  that  appellee  be  compelled  to  settle  his 
accounts  and  tnrn  all  of  the  estate  over  to  appellant,  and  also  asked  that  a 
Teceiver  be  appointed.  The  prayer  of  the  petition  was  properly  refused  as  it 
"had  not  then  been  settled  who  was  the  executor.  The  appointment  of  a 
Teceiver  was  properly  refused  because  it  was  not  alleged  that  appellee  or  his 
«urety  was  insolvent,  and  there  was  no  proof  to  suppoxt  these  allegations. 

J.  S.  Kelly  for  appellant. 

Greene  &  YanWinkle,  N.  W.  Halstend,  Eli  H.  Brown,  Jr.,  and  John   D. 
'^ickliffe  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Fannie  B.  Floor,  deceased,  was  the  wife  of  the  appellee,  J.  H.  Floor.  In 
the  year  1892  she  made  and  executed  a  will  by  which  she  devised  the  fee  in 
lier  home  farm  to  the  appellee.  She  devised  another  farm  which  she  owned, 
-and  a  house  and  lot  in  Bloomlleld,  to  her  nephews  and  nieces.  In  the  year 
1899  she  made  another  will,  and  in  the  year  1900  she  made  still  another.  By 
these  last  wills  she  devised  to  the  appellee,  her  huslTand,  a  life  estate  in  the 
home  tract.  In  other  respects  these  two  wills  were  in  substance  the  same 
as  the  first.  After  her  death  the  three  wills  were  offered  to  the  county  court 
for  probate,  and  the  court  admitted  the  first  one.  Upon  appeal  to  the  cir- 
•cuit  court  the  jury  found  in  favor  of  the  last  will.  By  the  first  will  the  ap- 
pellee was  made  the  executor,  and  when  It  was  admitted  to  probate  by  the 
county  court  he  qualified  as  executor  thereof,  and  executed  the  required 
bond.  By  the  last  will,  the  one  ordered  to  be  probated  by  the  circuit  court, 
Ellis  Green,  the  appellant  herein,  was  named  as  the  executor.  On  the  next 
day  after  the  circuit  court  ordered  this  last  will  to  be  probated  the  appellant 
•obtained  a  copy  of  that  order  and  filed  it  in  the  county  court,  and  thereupon 
the  county  court  ordered  the  last  will  .recorded  as  the  will  of  Mrs.  Floor, 
4ind  Ellis  Green  qualified  as  the  executor  thereof  and  executed  the  necessary 
bond. 

J.  H.  Floor,  the  appellee  herein,  appealed  from  the  judgment  of  the  cir- 
cuit court,  directing  the  last  will  to  be  probated  by  the  county  court  and 
executed  appeal  bond  and  caused  a  supersedeas  to  be  issued,  and  while  that 
-appeal  was  pending  in  this  court  this  action  was  instituted  by  the  appel- 
iant,  setting  forth  the  fact  that  he  was  the  executor  of  the  will  of  Fannie 
B.  Floor  and  as  such  was  entitled  to  the  possession  of  all  the  property  de- 
vised by  the  testatrix,  and  that  the  appellee  herein  had  failed  to  return  an 
Inventory  of  all  the  estate  which  had  come  into  his  hands;  that  he  had 
wasted  a  considerable  portion  thereof,  and  had  wrongfully  cut  valuable 
timber  on  the  tract  of  land  other  than  the  home  place  and  had  sold  some  of 
it;  the  balance  he  had  used  on  the  home  farm  which  had  been  devised  to 
him  for  life,  and  asked  that  the  court  compel  the  appellee  to  settle  his  ac- 
counts and  turn  over  to  him  (the  appellant)  all  the  estate,  rents  and  profits 
which  had  come  into  his  hands  as  such  executor,  and  that  the  estate  of  the 
testatrix  be  fully  and  finally  settled  in  that  action.  He  also  asked  for  an 
-order  appointing  a  receiver  to  take  charge  of  the  property,  both  real  and 
personal,  with  directions  to  rent  out  the  land  and  to  hold  the  proceeds  and 
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^nte,  subject  to  the  order  of  the  court  pending  a  settlement  and  final  judg- 
ment therein. 

The  appellee  responded  to  the  petition  and  motion  of  appellant,  to  which 
the  appellant  demurred.  The  court  made  in  substance  the  following  order: 
This  cause  being  submitted  on  appellant's  demurrer  to  the  response  of  ap- 
pellee,  J.  H.  Floor,  the  court  overrules  appellant's  demurrer  and  adjudgea 
the  response  sufficient  and  overrules  the  motion  to  require  appellee,  J.  H. 
Floor,  to  appear  and  settle  his  accounts  as  executor  of  Fannie  B.  Floor,  de- 
ceased, and  overrules  the  motion  to  require  him  to  turn  the  property  and 
estate  of*  the  testatrix  over  to  appellant  as  executor,  and  also  overrules  the 
motion  for  the  appointment  of  a  receiver  to  take  charge  of  the  estate.  From 
this  order  appellant  appeals.  The  only  part  of  this  ordei  that  was  final  or 
subject  to  an  appeal  is  that  part  refusing  to  appoint  a  receiver  to  take 
charge  of  the  property. 

It  is  evident  that  the  lower  court  considered  appellant's  action  premature, 
as  it  had  not  then  been  finally  settled  who  was  the  executor.  It  is  true  the 
judgment  of  the  circuit  court,  on  appeal  from  the  county  court,  fixed  the 
last  paper,  of  date  1900^  as  the  will,  and  that  named  appellant  as  the  execu- 
tor, hut  the  appellee  herein  had  appealed  from  that  judgment  and  had  exe- 
cuted the  appeal  bond  as  required  by  the  Code,  which  had  the  effect  to  stay 
all  further  proceedings  therein.  We  are  of  the  opinion  that  the  lower  court 
did  not  err  in  refusing  to  appoint  a  receiver,  as  it  was  not  made  to  appear 
to  the  court  that  there  was  any  probable  danger  of  loss  to  those  interested 
in  the  property.  It  is  true  it  was  alleged  in  the  petition  that  the  appellee 
had  wasted  a  portion  of  the  estate  and  had  failed  to  make  a  true  inventory 
thereof,  but  it  was  not  alleged  that  appellee  or  his  surety  were  insolvent. 
And  in  addition  to  this  these  allegations  were  denied  by  the  appellee,  and 
there  was  no  proof  introduced  to  support  them. 

It  was  also  alleged  in  the  petition  that  he  had  out  about  |],ftOO  worth  of 
valuable  timber  on  the  Downs  farm  and  sold  and  used  it  upon  the  home 
farm,  but  it  was  uot  alleged  that  he  was  then  cutting  or  threatening  to  cut 
any  more  timber,  or  that  there  was  any  probable  danger  of  his  so  doing,  or 
of  wasting  any  part  of  the  estate. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


CITY  OF  LOUISVILLE  v.  BURKE,  &c. 
(Filed  May  17,  1005— Not  to  be  reported.) 

1.  Taxes— Lien  for— Limitation— Purchaser  for  value— Where  appellant 
took  no  step  in  the  prosecution  of  its  action  for  taxes  after  filing  it  for  more 
than  fifteen  years,  and  in  the  meantime  appellee  in  good  faith  became  a 
lender  for  value  and  without  notioe  of  the  pendency  of  the  suit  or  claim  of 
appellant  for  taxes,  a  lis  pendens  did  not  exist  in  favor  of  the  city  at  the 
time  the  interests  of.appellee  intervened. 

3.  Same— Practice— The  rule  is  that  a  party  claiming  the  benefit  arising 
from  a  lis  pendens  must,  in  order  to  entitle  himself  to  it  against^the  bona 
fide  purchaser,  show  that  the  suit  had  been  prosecuted  with  reasonable  illi- 
genoe. 

Henry  L.  Stone  for  appellant. 
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LaDe  &  Harrlsoo  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Di^i> 
eion. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  iiled  b;  the  appellant  May  26,  1886,  against  B.  T.  Burke 
and  his  wife  to  recover  taxes  due  the  city  upon  Mrs.  Burke's  realty  for  the 
year  1886,  aggregating  $S9S,  with  interest  from  May  1,  1886,  and  for  taxes 
for  the  year  1886,  amounting  to  1880.  Summons  was  issued  the  day  the  suit 
was  filed  and  was  served  upon  Burke  and  wife  September  7,  1886.  On  March 
4,  1887,  a  printed  amended  petition  was  filed  in  the  clerk's  office,  but  no 
summons  was  issued  thereon.  This  amendment  also  stated  that  the  taxes 
for  18b6  hnd  been  paid.  On  July  3,  1888,  Burke  and  wife  filed  a  general  de- 
murrer to  the  i^etition,  upon  which  no  acttion  was  ever  taken.  On  iSeptem- 
ber  23,  18Ud,  Buike  and  wife  filed  an  answer  traversing  the  allegations  of 
the  petition,  and  also  pleading  that  the  t-axes  for  1886  had  been  paid  since 
the  suit  was  filed.  In  C)ctober,  1807,  Burke  and  wife  filed  an  amended  an- 
swer, alleging  that  the  cause  of  action  set  up  and  sued  on  in  the  petition, 
accrued  to  the  city  mure  than  five  years  before  the  action  was  in  good  faith 
instituted  or  prosecuted  against  them  and  pleaded,  and  relied  on  the  statute 
of  five  years'  limitation  in  bar  of  the  action.  "So  further  step  was  taken  in 
the  case  until  h'eptember  29,  1902,  when  the  city  set  the  case  upon  the  trial 
docket  and  has  since  prosecuted  the  case  actively. 

By  an  answer  filed  in  the  action  on  December  23,  1902,  by  the  appellee, 
the  Fidelity  Trust  and  Sofety  Vault  Co.,  and  from  the  proof  in  the  case,  it 
appears  that  Burke  and  wife  applied  to  the  comi3any  some  time  in  May, 
1896,  for  a  loan,  to  be  secured  by  mortgage  upon  the  real  estate  of  Burke 
and  wife;  that  the  company  caused  the  usual  examination  and  inquiry  to 
be  made  and  was  informed  and  believed  that  the  property  was  free  from 
taxes  up  to  18W6,  and  acting  upon  this  belief  and  information  the  company 
loaned  to  Burke  and  wife  the  sum  of  |iU,()O0  on  May  24  of  that  yenr.  The 
loan  was  secured  by  the  execution  of  a  mortgage  by  Burke  and  wife  upon 
the  property  de&criUd  in  this  tax  suit. 

On  August  8,  1900,  the  appellant,  the  city  of  Louisville,  filed  another  suit, 
against  Burke  and  wife  fur  taxes  for  the  years  1896,  1897,  18^)8,  lb9ii  and  1900.. 
Burke tand  wife  having  failed  to  pay  their  interest  to  the  trust  company,  it 
elected  to  treat  the  entire  debt  due,  as  it  had  a  right  to  do  under  its  contract, 
and  in  February,  1897.  filed  a  suit  against  Burke  and  wife  for  the  purpose- 
of  enforcing  this  mortgage  lien.  The  appellant,  the  city  of  Louisville,  was 
not  made  a  party  to  tbis  suit,  but  the  trust  company  verbally  recognized 
the  city's  prior  lien  for  taxes  for  18S*6  and  subsequent  years. 

The  trust  company  obtained  its  judgment,  and  caused  the  land  to  be  sold 
June  30,  1902.  Prejxiratory  to  that  sale,  and  for  the  purpose  of  protecting  its 
debt  at  the  sale,  ihe  trust  company,  through  its  attorney,  applied  at  the 
city  attorney's  ofiQce  for  a  statement  of  the  city's  claim  for  taxes  against  the 
property.  The  bookkeeper  in  charge  made  up  a  statement  of  costs  and 
taxes  for  the  years  1896  to  1900,  inclusive,  amounting  to  12,600.23,  which  was 
paid  to  the  city  August  12,  1908.    Up  to  this  time  neither  the  trust  company. 

vol.  27—57 
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sor  the  tben  city  attorney,  Dor  any  one  coDoeoted  with  this  office,  had  any 
actual  notice  of  the  existence  or  pendency  of  this  case,  which  had  been  filed 
in  1886  for  the  taxes  for  1885.  After  the  sale  of  this  land,  under  the  judg- 
ment of  the  trust  company,  the  fact  that  the  taxes  foi  1885  had  not  been 
paid  was  made  known  to  all  the  parties  for  the  first  time.  The  city  is  now 
claiming  its  lien  for  the  taxes  for  1886,  with  interest,  amounting  to  the  sum 
of  some  1800. 

The  trust  company,  by  its  answer,  sets  forth  the  foregoing  facts;  denies 
the  city's  claim;  charges  it  with  gross  laches  in  the  prosecution  of  this  suit, 
-and  denies  that  the  city  has  a  lis  pendens  that  can  be  enforced  against  it 
under  the  circumstances.  The  taxes  sued  for  were  due  the  20th  of  August, 
1885,  and  under  the  statute  the  city  had  a  Hen  for  same  for  five  years  from 
that  date  and  unless  an  action  hnd  been  instituted  thereon  by  the  city  prior 
to  the  20th  of  August,  1890,  the  lien  would  ha-ve  been  lost.  Its  duration,  as 
fixed  by  the  statutes,  would  bnve  been  reached.  (Louisville  v.  Johnson,  do 
Ky.,  260.)  Therefore^  the  life  of  the  lien  after  the  20th  day  of  August,  18S0, 
•depended  upon  the  life  of  the  action  theretofore  instituted  to  enforce  it,  for 
if  for  any  reason  the  action  should  abate  or  be  dismissed,  or  otherwise  oease 
to  live,  the  lien  dependent  upon  it  for  existence  would  die  with  it;  and  it  is 
upon  this  theory  that  it  has  become  a  settled  rule  of  law  that  after  the  stat- 
utory period  has  expired  the  lien  as  to  third  persons  is  lost  wherever  the 
lilaintiff  is  guilty  of  gross  negligence  in  the  prosecution  of  the  action  in 
which  the  lien  is  set  up  and  asserted.  In  the  case  of  Gossom  v.  Donaldson, 
18  B.  M.,  287,  the  court  said:  "The  suit  had  been  pending  upwards  of  three 
years  when  Middleton  purchased  the  land  in  contest,  and  it  was  about  two 
years  afterward  that  Donaldson  made  his  purchaee  at  the  decretal  sale. 
TThe  suit  might  have  been  prosecuted  with  more  vigilance  and  dispatch.  It 
is  not  necessary,  however,  in  order  to  retain  the  character  of  a  lis  pendens, 
that  a  suit  should  be  prosecuted  with  even  ordinary  diligence,  but  as  a  lis 
pendens  is  created  by  the  institution  of  the  suit,  it  can  only  be  lost  by  uo- 
usual  and  unreasonable  negligence  in  its  prosecution."  In  the  case  of 
Ehrman,  &o.  v.  Kendrick,  1  Met.,  148,  the  court  said:  "The  question  is 
now  presented  whether,  under  these  circumstances,  the  mechanic's  lien  is 
available  against  the  persons  claiming  under  the  second  mortgage.  It  ap- 
pears that  the  suit  brought  for  the  enforcement  of  the  lien  was  ready  fcr 
hearing  in  April,  1853,  and  that  no  step  was  taken  in  that  suit  from  that 
time  until  after  the  present  action  was  commenced  in  1857.  It  does  not  ap- 
pear that  the  mortgagees  in  the  last  mortgage  had  any  actual  notice  of  the 
existence  of  the  lien  when  their  mortgage  was  executed,  nor  even  when  the 
present  action  was  commenced.  They,  therefore,  contend  that  as  they  are 
purchasers  for  a  valuable  consideration  without  notice  and  the  lien  can  not 
be  made  available  against  them,  inasmuch  as  the  suit  which  was  brought 
for  its  enforcement  has  not  been  prosecuted  with  reasonable  diligence. 

The  lien  is  created  by  statute,  and  continues  one  year  from  the  comple- 
tion of  the  work.  Unless  a  suit  for  its  enforcement  be  brought  before  the 
expiration  of  the  year  the  lien  will  be  entirely  lost.  Its  existenoe,  after  ths 
year  had  expired,  depends  exclusively  upon  the  pendency  of  the  suit  brought 
for  its  enforcement.  *  *  *  It  is  evident,  therefore,  that  the  lien  is  alone 
oontinued  in  force  after  the  year  has  expired  by  the  lis  pendens,  and  the 
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Tiqulry  naturally  arises,  how  Ipnc;  oaD  It  be  thus  su stained  and  kept  in 
existence  so  as  to  afieot  prejudicially  the  rights  of  third  persons. 

The  general  rule  is  that  a  party  who  claims  the  benefit  arising  from  a  lis 
pendens  roust,  in  order  to  entitle  himself  to  it  against  the  bona  fide  pur- 
chaser, .show  that  the  suit  had  been  prosecuted  with  reasonable  diligence. 
< Watson  y,  Wilson,  3  Dana,  406;  Clarkson,  &o.  v.  Morgan,  &c.,  6  B.  M., 
447. )  This  principle  has  been  adopted  to  guard  in  soroe  degree  against  the 
mischiefs  that  might  arise  to  the  rights  of  third  persons,  from  permitting  a 
lien  on  property,  latent  in  its  character,  to  be  continued  beyond  the  period 
of  time  actually  necessary  for  its  enforcement.  The  court  in  that  case 
•decided  that  the  plaintifi  lost  his  lien  by  reason  of  the  want  of  diligence  in 
the  prosecution  of  his  claim  to  judgment,  and  that  the  second  mortgagee 
•obtained  a  good  title  to  the  property  unaffected  by  the  lien  of  the  plaintiff. 
<Petiee  v.  Bell,  2  Bush,  61;  Hawes  \.  Orr,  10  Bush,  430;  Wallace  y.  Mar- 
quette, 88  Ky.,  133;  Kelly  v.  Culver,  26  Ky.  Law  Rep.,  445.) 

In  the  case  at  bar  the  appellant  took  no  step  in  the  prosecution  of  his  case 
from  March  4,  1887,  until  September  29,  1902,  a  period  of  more  than  fifteen 
^ears.  In  the  meantime,  between  1896  and  June  30,  1002,  the  trust  company 
became  a  lender  and  purchaser  for  value,  in  good  faith,  and  without  actual 
jiotice  of  the  pendency  of  this  suit,  or  the  claim  of  the  city  for  taxes  for  the 
.year  18S5,  and  no  reason  has  been  offered  for  the  delay  in  the  prosecution  of 
this  action.  Under  these  circumstances  and  the  authorities  referred  to  we 
are  of  the  opinion  that  a  lis  pendens  did  not  exist  in  favor  of  the  appellant 
•city  at  the  time  the  rights  and  interests  of  the  appellee  trust  company  inter- 
vened, and  its  equities  and  rights  are  superior  to  those  of  appellant,  and  the 
jeal  estate  referred  to  is  not  liable  for  the  taxes  for  1886. 

For  these  reasons  the  judgment  of  the  lower  court  is  afQrmed. 


HARDIN,  &c.  V.  HARDIN. 

(Filed  May  17,  1905— Not  to  be  reported.) 

Slaves— Customary  marriages— Legitimacy  of  offspring— Under  the  act  of 
the  Kentucky  Legislature  of  February  14,  1866,  providing  that  the  issue  of 
^customary  marriages  of  negroes  while  they  were  slaves,  a  gon  of  parents 
who  were  shown  to  have  been  married  aecording  to  the  custom  among 
slaves  in  Kentucky,  and  who  recognized  each  other  as  husband  and  wife,  is 
held  to  be  an  heir  of  his  deceased  father,  although  the  parents  failed  to  ap- 
pear before  the  clerk  of  the  county  court  and  make  the  declaration  required 
•by  the  statute  as  evidence  of  the  existence  of  their  marriage. 

Geo.  S.  &  John  A.  Fulton  and  Halstead  &  Yewell  for  appellants. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Robert  Edelen  died  some  years  ago  a  resident  of  Bardstown,  owning  a 
Isouse  and  lot  worth  about  1700.  He  and  his  wife  were  the  slaves  of  Ben 
Hardin.  They  had  four  children,  born  slaves,  who  were  given  by  Hardin 
■to  bis  children,  and  took  the  surnames  of  their  masters.  One  of  the  sons, 
oamed  George,  was  sold  as  a  slave  and  sent  south  some  time  in  the  fifties. 
After  Robert  Edelen 's  death  the  other  three  children  and  their  descendanta 
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took  charge  of  the  house  and  lot.  Appellee,  Charles  Hardin,  brought  thir 
suit,  alleging  that  he  was  the  son  of  the  decedent's  son,  George,  and  entitled 
to  one-fourth  of  the  property  as  the  only  child  and  heir  at  law  of  his  father. 
The  court  adjudged  hlui  the  relief  soaght,  and  the  other  children  and  grand- 
children of  the  dpcedent  appeal.  The  only  question  in  the  case  is  whether 
appellee  is  the  lawful  son  of  George  Hardin. 

The  proof  shows  that  appellee  is  the  son  of  a  negro  woman  named  Mary, 
who  wag  the  slave  of  Greenup  Kvans.  It  also  shows  that  the  decedent's  son, 
George,  and  Mary  lived  together  a.s  husband  and  wife  before  he  was  sold 
and  sent  South.  No  record  of  the  marriage  is  produced  and  no  one  testifies 
who  was  present  at  the  marriage,  but  one  witness  testifies  that  the  wedding 
was  announced,  and  that  after  this  he  saw  them  and  they  acted  as  husband 
and  wife.  George  also  claimed  the  boy  as  his  child.  In  view  of  the  great 
length  of  time  we  think  the  proof  on  this  subject  is  as  strong  as  could  rea- 
sonably be  expected,  showing  a  customary  marriage  between  George  and 
Mary  and  the  birth  of  the  child  to  them.  By  the  act  of  February  14,  18%,. 
it  is  provided  that  the  issue  of  customary  marriage  of  negroes  shall  he  held 
legitimate.  (Myers'  Supplement,  7H4. )  It  is  true  the  act  also  provides  for 
their  appearing  before  the  clerk  of  the  county  court  and  making  a  declara- 
tion which  shall  be  evidence  of  the  existence  of  the  marriage.  But  in 
Whitesldes.  v.  Allen,  74  Ky.,  28,  it  was  held  that  the  children  of  customary 
marriages  of  negroes  born  prior  to  the  passage  of  the  act  are  legitimate 
though  their  parents  failed  to  make  the  declaration  as  provided  by  the  act. 
The  same  rule  was  followed  in  Brown  v.  MaGee,  76  Ky.,  428,  where  one  of 
the  parents  had  died  before  the  passage  of  the  act.  (Scott  v.  Larimore,  IT 
Ky.  Law  Bep.,  613;  Botts  v.  Botts,  10b  Ky.,  414.)  As  appellee  was  born  be- 
fore the  passage  of  the  act  referred  to  and  was  the  child  of  a  customary  mar- 
riage between  negroes,  he  must  be  regarded  as  legitimate,  and  Is,  therefore, 
entitled  to  his  share  of  the  property.  The  fact  that  he  was  not  recognized 
by  the  other  members  of  the  family  can  not  affect  his  rights.  His  rights 
come  through  the  law,  and  the  fact  that  the  other  members  of  the  family  did 
not  regard  him  as  a  kinsman,  while  it  is  a  circumstance  to  be  weighed 
with  the  other  proof  in  the  case,  is  not  sufficient  to  overcome  the  proof 
establishing  the  customary  marriage  and  showing  that  appellee  is  the  issue- 
of  the  marriage. 

Judgment  affirmed. 


SHUTTLEWORTH  v.  MYER,  &c. 
(Filed  May  17.  1906.) 

1.  Contracts— Where  it  is  clearly  stated  in  a  contract  that  the  considera- 
tions for  transfer  of  designated  property  are  services  and  assistance  to  1^ 
thereafter  rendered,  a  purchaser  from  one  under  such  contract  must  have 
known  that  he  took  only  their  rights,  and  he  should  have  inquired  what 
they  were  and  what  the  contract  was  in  this  regard. 

2.  Same— Limitation  of  actions— The  appellant  under  the  contract  relied 
on   in   this  action  only  bought  one-half  of  appellees'  rights  whatever  thes^ 
rights  might  turn  out  to  be,  and  there  can  not  be  an  implied  warranty  fron^ 
this  contract  that  appellees  owned  one-half  of  the  property  referred  to,  and. 
his  cause  of  action  not  having  been  instituted  within  ten  years  after  the^ 
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'^ause  of  notion  accrued,  his  action  to  recover  upon  the  contract  was  barred 
by  limitation. 

9.  Same— While  there  is  some  conflict  of  authority  as  to  whether  there  la 
an  implied  warranty  of  title  in  the  sale  of  a  chattel  not  in  the  possession  of 
the  vendor,  there  certainly  is  no  implied  warranty  in  the  sale  merely  of  the 
rights  of  a  person  under  a  contract  where  the  contract  shows  on  its  face  that 
the  considerations  of  the  contract  are  services  to  be  performed  in  the  future. 

Simrall  &  Doolan  for  appellant. 

O'Neal  &  O'Neal  for  appellees. 

J^ppeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  January  28,  1890,  the  following;;  written  contract  was  made  between  E. 
H.  Patterson  and  Joseph  H.  Allen  of  the  one  part  and  Archer  Harmon  and 
Samuel  P.  Myer,  of  the  other  pait : 

''Louisville,  Ky.,  January  28,  1890. 

"This   contract   witnesseth:  That  whereas,  we,  E.  H.  Patterson  and  J.  H. 

Allen,  are  owners  of  not  lees  than  two-thirds  interest  in  all  the  property  rights 

■and  benefits  derivable  therefrom,  based  on  and  accruing  from  all  contracts  in 

the  name  of  said  Patterson,  as  trustee  for  the  purchase  of  land  in  Owsley, 

Clay,  Lee  and  Perry  and  other  counties  in  Southeastern  Ky.,  now  made  or 

hereafter  to  be  made,  aggregating  about  100,000  acres,  located  on  the  waters  of 

the  Bed   Bird  Fork  of  the  Kentucky  river;  and,  whereas,  said  Patteieon  and 

Allen  desire  the  services  and  assistance  of  S.  T.  Myer  and  Archer  Harmon 

In  effecting  sales  of  said  lands  and  property  rights  to  others,  or  in  otherwise 

realizing  and  making  profits  thereon  : 

*'Now,  in  consideration  of  11  in  hand  paid  to  us,  and  of  the  ser\ices  and 
■assistance  of  said  Myer  and  Harmon,  to  be  by  them  rendered  in  effecting 
the  above  purposes,  which  service  and  assistance  they  hereby  agree  to  ren- 
tier, we,  said  Patterson  and  Allen,  hereby  transfer  and  assign  to  said  Myer 
4ind  Harmon,  their  heirs  and  assigns,  one-half  of  all  the  rights  and  interest 
of  us,  said  Patterson  and  Allen,  now  or  hereafter  owned  by  us,  in  and  under 
-all  of  said  contracts  made,  or  to  be  made,  tn  the  name  of  said  Patterson, 
trustee,  and  of  all  benefits  and  profits  realized  thereon,  or  accruing  thereon, 
by  a  transfer  of  said  contracts  or  sale  of  said  lands  or  property  rights,  or  in 
any  other  manner. 

"Witness  our  signatures  and  the  signatures  of  said  Myer  and  Harmon, 

■this  day  above  written. 

(Signed)    "E.  H.  PATTERSON,  Trustee, 

"JOSEPH  H.  ALLEN, 

"ARCHER  HARMON, 

"For  himself  and 

"S.  P.  MYER. 
"Witness:  J.  B.  KELLY." 

On  the  same  day,  in  consideration  of  $6,000  in  hand  paid  by  James  A. 
Shuttleworth,  Myer  and  Harmon  executed  the  following  contract  to  Jamea 
A.  Shattleworth  and  James  G.  Givens: 

"Louisville,  Ky.,  January  88,  1906. 

'"For  value  received,  we,  S.  P.  Myer  and  Archer  Harmon,  hereby  assign 
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and  transfer  to  James  G.  GlveDs  and  James  A.  Shuttlewortb  one-half  of  all 
our  rights,  interests  and  benefits  now  or  hereafter  accruing  under  and  by 
virtue  of  a  contract  on  this  date  between  us  and  E.  H.  Patterson  and  J.  H. 
Allen  for  certain  interests  under  contracts  for  the  purchase  of  lands  in 
Southeastern  Kentucky,  now  or  hereafter  made  in  the  name  of  said  Patter- 
son, as  trustee,  of  which  contracts  between  us  and  said  Patterson  and  Allen 
a  copy  is  given  above  and  made  a  part  hereof  for  greater  certainty. 

(Signed)    **S.  P.  MYER. 

'* ARCHER  HARMON. 
"Witness:  WM.  ATERS." 

Some  time  after  this  Patterson,  as  trustee,  sold  out  the  holdings  referred 
to  in  the  above  contracts  to  a  New  York  corporation,  known  as  the  Ken- 
tucky Goal,  Iron  and  Development  Co.,  for  1466,199.96,  and  Harmon  having 
brought  suit  against  Patterson,  as  trustee,  and  the  Kentucky  Goal,  Iron 
and  Development  Go.  for  one-sixth  of  the  fund  arising  from  the  sale.  Shut- 
tleworth  appeared  in  that  suit  and  set  up  his  contract  and  claimed  one-sixth 
of  the  property.  He  was  denied  any  relief  for  the  reason  that  on  the  same 
day  that  the  contract  first  above  quoted  was  made,  and  at  the  same  time 
there  was  another  tvritlng  signed,  in  which  it  was  stipulated  what  Harmon 
and  Myerwere  to  do.  In  this  writing  it  was  provided  that  Patterson  might» 
in  six  months,  notify  them  that  he  declined  their  proposition,  and  that  ia 
that  event  the  contract  should  be  null  and  void.  Patterson  did  so  notify 
them  and  canceled  the  contract,  and  it  was  held  that  Shuttleworth  took 
nothing  by  his  assignment.  (Shuttleworth  v.  Ky.  Goal,  Iron  and  Develop- 
ment Go.,  22  Ky.  Law  Rep.,  1S41.)  In  response  to  the  petition  for  rehear- 
ing in  that  case  this  court  pointed  out  that  the  contract  made  by  Patterson 
and  Allen  with  Myer  and  Harmon  showed  on  its  face  that  it  was  in  con- 
sideration of  services  and  assistance  to  he  rendered  by  them,  thus  giving 
notice  that  they  had  not  paid  the  consideration  and  putting  a  purchaser  on 
notice  to  inquire  what  the  contract  really  was  on  their  behalf.  (22  Ky.  Law 
Rep  ,  1806. ) 

Shuttleworth  having  been  defeated  in  that  case,  brought  this  suit  against 
the  representatives  of  Myer  on  the  21st  day  of  April,  1903,  to  recover  the 
16,000  which  be  had  paid  on  the  ground  that  there  was  an  implied  warranty 
of  title  in  the  sale  to  him  by  Myer  and  Harmon,  and  that  they  having  no 
title  he  should  recover  upon  the  implied  warranty  the  amount  of  the  con- 
Bideiation,  with  Interest.  The  defendants  pleaded  limitation  and  the  court 
having  sustained  the  plea  and  dismissed  the  action,  the  plaintiff  appeals. 

An  action  for  relief  for  fraud  or  mistake  can  not  be  brought  more  than 
ten  years  after  the  perpetration  of  the  fraud  or  the  making  of  the  mistake, 
and  so  the  plaintiff  is  confessedly  barred  by  limitation  unless  he  can  bring 
his  case  within  the  fifteen  years'  statute  applying  to  suits  on  a  written  con- 
tract. This  he  insists  he  had  done  by  reason  of  the  fact  that  the  contract 
between  him  and  Myer  and  Harmon  was  in  writing,  signed  by  the  parties, 
and  that  as  the  subject-matter  of  the  contract  was  certain  land  options^ 
which,  under  the  statute,  must  be  regarded  as  personal  property,  there  vraa 
an  implied  warranty  of  title  on  the  part  of  Myer  and  Harmon  in  the  sale 
to  him  shown  by  the  written  oontract.  The  only  question  neceasair  to  be 
decided  in  the  case  is  whether  a  warranty  of  title  may  be  implied  from  the 
written  contract. 
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It  will  be  obsaived  that  the  contract  made  by  Myer  and  Harmon  witb 
Shuttleworth  only  aesiffna  to  Glvens  and  him  one-half  of  their  rights  under 
the  contract  which  they  had  made  on  the  same  day  with  Patterson  and 
Allen,  and  a  copy  of  that  contract  ie  expressly  made  a  part  of  the  contract- 
with  Given 8  and  Shuttleworth.  It  will  also  be  observed  that  in  the  con- 
tract made  by  Patterson  and  Allen  with  Myer  and  Harmon  it  is  clearly 
stated  that  the  consideration  for  the  transfer  is  services  and  assistance  to 
be  thereafter  rendered  by  Myer  and  Harmon.  What  these  services  and  assist- 
ance were  to  be  are  not  shown  by  either  of  these  writings,  but  clearly  Myer 
and  Harmon  could  have  demanded  nothing  by  virtue  of  their  contract  if 
they  failed  to  render  the  services  agreed  on.  A  purchaser  from  them  must 
have  known  that  he  took  only  their  rights,  and  he  should  have  inquired 
what  they  were  to  do,  and  what  was  the  contract  in  this  regard.  It  was 
reasonable  from  the  paper  that  there  was  some  agreement  between  the 
parties  on  the  subject.  In  a  matter  of  this  magnitude  it  should  have  been 
presumed  that  the  agreement  was  in  writing;  and,  however  this  may  be, 
the  purchaser  was  notified  that  services  and  assistance  were  to  be  rendered 
in  the  future  by  Myer  and  Harmon,  and,  therefore,  he  knew,  or  must  be 
charged  with  knowing,  that  they  were  selling  a  right  which  they  were  there- 
after to  perfect.  There  is  some  conflict  in  the  authorities  as  to  whether 
there  is  an  implied  warranty  of  title  in  the  sale  of  a  chattel  not  in  the  pos- 
session of  the  vendor,  but  certainly  there  can  be  no  implied  warranty  in  the 
sale  merely  of  the  rights  of  a  person  under  a  contract  when  the  contract 
shows  on  Its  face  that  he  is  to  perform  services  in  the  future  as  the  consid- 
eration of  the  contract.  The  written  contract  between  Myer  and  Harmon, 
of  the  one  part,  and  Glvens  and  Shuttleworth,  of  the  other  part,  only  trans- 
ferred to  the  latter  one-half  of  their  rights,  interests  and  l)eneflts  then  or 
thereafter  accruing  under  the  contract  between  them  and  Patterson  and 
Allen.  There  can  not,  in  the  nature  of  the  case  from  this  contract,  be  an 
implied  warranty  that  they  owned  half  of  the  property  referred  to.  They 
simply  sold  one-half  of  their  rights,  whatever  these  rights  might  turn  out 
to  be.  The  rule  is  that  the  implication  or  presumption  of  a  warranty  of 
title  in  the  sale  of  a  chattel  is  a  disputable,  not  a  conclusive,  presumption, 
and  only  arises  where  there  is  nothing  in  the  circumstances  to  show  the 
contrary.  It  is  never  indulged  were  it  appears  that  the  vendor  only  sold 
his  interest  in  or  right  to  the  chattel.  (Freeman's  note  to  Scott  v.  Hix,  62 
Am.  Dec,  463  4H6. )  When  the  consideration  for  the  contract  failed  nn  action 
might  have  been  malntiiined  by  Shuttleworth  on  the  implied  assumpsit  to 
recover  the  amount  paid  by  him,  with  interest,  if  begun  within  five  yeara 
after  the  cause  of  action  accrued;  but  this  action  not  having  been  instituted 
within  ten  years  after  the  cause  of  action  accrued  was  barred  by  limitation. 

Judgment  al3Srmed. 


THE  COVINGTON  SAW  MILL  AND  MANUFACTURING  CO.  v. 

DREXILIUS,  &c. 

(Filed  May  17,  1905.) 

1.  Public  streets  and  alley s^Building  sewer  across— Failure  to  keep  Id 
repair— Injury  to  child-— Liability  of  constructor— Where  a  child  eleven  or 
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twelve  years  old  broke  her  leg  in  Jumping  from  a  pile  of  lumber  and  break- 
ing into  a  sewer,  which  had  been  constructed  In  a  public  alleyway  of  a  city 
without  the  consent  of  the  city,  by  the  owner  of  a  lumber  plant  adjoining 
the  alley,  for  his  own  convenience  in  drawing  the  surface  water  from  hia 
lot,  which  sewer  was  constructed  of  plank  which  had  been  allowed  to 
become  rotten,  it  was  the  duty  of  the  owner  of  the  plant  to  keep  the  sewer 
In  safe  condition,  and  such  owner,  and  not  the  city,  is  liable  in  an  action 
foi  damages  for  such  injury. 

2.  Construction  by  former  owner— Liability  of  successor — Implied  con- 
tract—The fact  that  the  sewer  was  constructed  by  a  former  owner  of  the 
plant  for  the  use  and  convenience  of  the  plant,  and  which  was  maintained 
by  him  during  his  ownership,  will  not  excuse  his  vendee  from  liability, 
who  continued  to  use  the  sewer  and  foiled  to  thereafter  keep  it  in  repair,  as 
he  was  liable  for  its  lepair,  and  the  fact  that  it  was  kept  in  repair  by  the 
former  owner,  an  agreement  that  he  should  keep  it  in  repair  was  implied. 

8.  Children— Playing  on  street— Necessary  iise— The  fact  that  the  child 
was  playing  in  the  alleyway  when  injured  is  no  defense  to  her  action  for 
tSamagea  for  the  injury.  In  crowded  cities  the  use  of  the  public  streets  and 
alleys  for  purposes  of  recreation  and  pleasure  by  children  and  others  may  be 
regarded  a  public  necessity,  so  long  as  such  use  does  not  impinge  upon  the 
rights  of  others  to  use  them,  and  such  users  are  entitled  to  have  them  in  a 
reasonably  safe  condition. 

4.  Instruction— Gross  negligence — Punitive  damages— An  instruction  to 
the  jury  that  they  could  find  punitive  damages  against  appellant  if  they 
should  believe  from  the  evidence  that  the  injury  complained  of  was  the 
result  of  gross  negligence,  was  error,  and  should  not  be  given  when  there 
was  no  evidence  whatever  of  gross  negligence,  and  while  this  court  might 
be  of  the  opinion  that  the  verdict  rendered  was  no  more  than  would  com- 
pensate the  plaintiff  for  the  pain  endured  and  the  impairment  of  her  capacity 
for  laboring  and  earning  money  as  the  result  of  the  injury,  we  do  not  feel 
warranted  in  saying  that  some  part  of  the  verdict  was  not  given  by  way  of 
punishment. 

J.  B.  Frenkel  and  S.  D.  House  for  appellant. 

Bobert  C.  Simmons  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant  was  operating  a  lumber  plant  on  a  lot  adjoining  one  of  the 
public  alleyways  of  the  city  of  Covington.  To  divert  a  flow  of  surface 
water  from  the  lot  foi  its  own  convenience  it  constructed  and  maintained 
«  blind  ditch  or  sewer,  made  of  oak  planks,  across  this  alleyway  and  along 
the  side  of  its  lot,  which  was  covered  with  dirt,  hiding  the  location  of  the 
sewer.  The  ditch  or  sewer  was  not  kept  in  repair,  so  that  the  planks 
became  rotten.  Appellee,  a  child  of  eleven  or  twelve  years  of  age,  while 
playing  on  the  lumber  piles  and  in  the  alley,  jumped  from  one  of  these 
lumber  piles  to  the  ground  In  the  alleyway,  when  the  covering  to  this  ditch 
^ga^e  way  under  her  weight,  her  foot  was  caught  in  the  hole  thus  made, 
and  her  leg  broken.  In  her  suit  against  appellant  she  was  awarded  a  ver- 
dict of  12,600  in  damages. 

This  appeal  presents  the  following  matters  which  are  alleged  as  errors  at 
the  trial,  and  for  which  a  reversal  is  sought.  It  is  first  complained  that 
appellant  was  not  liable  for  the  condition  of  the  street;  that  when  the  ditch 
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"was  dug  and  the  box  sewer  put  In  it  was  made  reasonably  safe  for  Its  pur- 
pose, and  to  keep  It  in  repair  was  not  the  diitj  of  appellant.  The  allejway 
was  a  public  hifihway,  which  had  been  dedicated  to  the  public  use  and  ac- 
xsepted  by  the  city  many  years  before  the  accident  sued  for,  and  was  so  used 
4it  the  time  of  the  accident.  The  act  of  appellant  in  digging  and  maintain- 
ing the  ditch  across  the  alleyway,  without  the  direction  or  permission,  and 
for  that  matter  without  the  knowledge  of  the  municipality,  being  for  ap- 
pellant's personal  conTenience,  could  not  impose  the  duty  on  the  munici- 
pality to  beep  it  in  repair.  It  was  appellant's  duty  to  maintain  the  ditch 
or  sewer  in  such  reasonably  safe  condition  as  would  not  interfere  with  the 
public's  superior  right  to  use  the  alleyway  for  any  purpose  for  which  it 
might  have  been  propeily  used.  Its  failure  to  keep  the  ditch  in  such  repair 
-constituted  it  a  nuisance. 

In  Woodrlng  v.  Forks  Township,  4  Casey  (Penn.  St.),  865,  it  was  said  : 
^'A  man  who  owns  the  soil  on  which  the  public  have  a  highway  has  a  light 
to  enjoy  his  property  In  every  way  that  may  promote  his  interest  or  con- 
Tenience, so  that  he  takes  care  not  to  injure  the  public  easement.  ♦  ♦  ♦ 
He  may  cut  a  passage  across  the  road  for  the  purpose  of  draining  his  land, 
or  leading  water  to  his  mill,  because  the  land  is  his  own  and  he  may  use  it 
for  all  legitimate  purposes.  But  as  he  has  no  right  to  Injure  the  public 
easement,  he  is  bound,  in  order  to  preserve  that  right,  not  only  to  construct 
bridges  over  the  ditches,  where  they  cross  the  highways,  but  also  to  keep 
them  in  repair.  The  duty  of  keeping  such  bridges  in  repair  is  as  impera- 
tive as  the  original  obligation  to  construct  them." 

It  further  appeared  in  that  case  that  the  ditch  had  not  been  cut  by  the 
appellant  charged  with  the  liability  for  not  keeping  it  in  repair,  but  was 
out  by  a  preceding  owner.  The  court  held,  however,  that  when  appellant 
•continued  to  use  the  water  course  across  the  highway  foi  the  use  of  his  mill, 
thereby  rendering  a  continuance  of  the  bridge  necessary,  he  was  liable  for 
the  repairs  of  the  bridge.  From  those  facts,  and  the  further  fact  that  the 
bridge  had  been  kept  in  repair  by  the  former  owner  of  the  mill,  an  agree- 
ment to  keep  it  in  repair  was  implied.  (Phoenlxville  v.  The  Phoenix  Iron 
Co.,  9  Wright,  las  Penn.,  St.) 

In  Dygert  v.  Schenok,  S8  Wendell,  449,  a  case  was  presented  to  the  Sn- 
pieiue  Court  of  New  York,  where  the  owner  of  premises  adjacent  to  a  high- 
^way  dug  a  raceway  across  the  public  road  to  conduct  water  to  his  mill, 
«nd  built  a  bridge  across  it.  Plaintiff's  mare  fell  through  the  bridge  in 
consequence  of  the  plank  flooring  being  loose,  and  received  injury.  The 
4)ridge,  when  built,  was  a  substantial  structure,  and  continued  so  for  a 
.number  of  years.  In  the  end,  however,  the  bridge  was  suffered  to  get  out 
•of  repair.  The  court  wrote:  "In  suffering  this,  the  defendant  came  short 
of  bis  obligation  to  the  public.  Any  act  of  an  individual  done  to  a  hihgway, 
though  performed  on  his  own  soil,  if  It  detract  from  the  safety  of  travelers, 
isa nuisance.  *  *  *  Special  damage  arising  from  it,  therefore,  furnishes 
:ground  for  a  private  action,  without  regard  to  the  question  of  negligence  in 
him  who  digs  it.  *  *  *  The  moment  a  plank  became  liable  to  slide  from 
the  bridge,  or  any  other  serious  difference  arose  against  its  safety,  as  com- 
pared with  the  original  unbroken  ground,  the  ditch  took  the  character  of 
a  nuisance.'* 
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In  Peasly  y.  Chandler,  6  Mass.,  46t,  it  was  likewise  held:  *'If  a  highway- 
be  located  over  water  course,  either  natnral  or  artificial,  the  public  can  no^ 
shut  up  tbese  courses,  but  may  make  the  road  o'ver  them  by  the  aid  of 
bridges.  But  when  a  way  has  been  located  over  private  land,  if  the  owner 
should  afterward  open  a  water  course  across  the  way,  it  will  be  his  duty,, 
at  his  own  expense,  to  make  and  keep  in  repair  a  way  o%er  the  water  course,, 
for  the  convenience  of  the  public;  and  if  he  should  neglect  to  do  it,  he  may 
be  indicted  for  the  nuisance." 

Judge  Dillon,  in  his*'Municipal  Corporations,"  section  1032,  lays  it  down,, 
upon  authorities  cited,  that  no  person,  not  even  the  adjoining  owner,. 
whether  the  fee  in  the  stiuet  be  in  himself  or  in  the  public,  has  the  right  to- 
do  any  act  which  renders  the  use  of  the  street  hazardous,  or  lees  secure  than, 
it  was  left  by  the  municipal  authorities,  and  that  if  the  adjoining  owner 
undermines  the  street  by  placing  unauthorized  obstructions  therein,  which, 
make  the  use  of  the  street  unsafe  or  less  secure,  he  is  guilty  of  a  nuisancer, 
and  is  liable  to  any  person  who,  using  due  care,  sustains  any  special  injury 
therefrom.  He  declares:  *'The  ultimate  liability  in  such  oases  is  upon  the 
author  or  continuer  of  the  nuisance."  (gtephani  v.  Brown,  40  111.,  428^ 
Matheney  v.  Wolffe,  2  Duv.,  187.) 

The  next  proposition  asserted  by  appellant  is  that  appellee  was  injured 
while  she  was  playing  in  the  street,  and  can  not  recover  for  injuries  re> 
celved  while  so  engaged.  The  great  weight  of  authority  as  well  as  the  com- 
mon sense  of  the  matter  is  that  children  may  use  the  public  streets  of  a  cio 
for  pleasure  as  well  as  grown  persons  may.  If  an  adult  were  walking  along 
a  street  idly,  or  merely  in  the  pursuit  of  pleasure,  or  were  driving  along  a 
street  for  a  similar  purpose,  and  was  injured  by  a  negligent  defect  in  a 
street,  it  could  scarcely  be  maintained  that  he  could  not  recover  for  his  in- 
juries. So  long  as  such  ustf  does  not  impinge  upon  the  rights  of  others  to 
use  them,  such  users  are  equally  within  the  protection  of  the  law,  and  hence 
equally  entitled  to  have  them  in  as  reasonably  safe  condition  as  those  who 
are  using  them  as  travellers  or  in  pursuit  of  business.  Indeed  we  know  of 
no  rule  of  Inw  that  gives  precedence  to  those  engaged  upon  business  over 
those  in  pursuit  of  pleasure  in  the  rightful  use  of  the  public  highway.  In 
crowded  cities  the  use  of  the  public  streets  and  alleys  for  purposes  of  recrea* 
tion  and  pleasure  by  children  and  others  may  be  regarded  as  public  neces- 
sities. We  fail  to  perceive  why,  if  u  horse,  being  used  on  a  public  street  for 
the  purpose  of  pleasure,  may  be  recovered  for  if  injured  because  of  the  de- 
fectlve  condition  of  the  street,  ttiat  a  child  playing  upon  the  street  may  noc 
recover  for  injuries  to  itself  from  the  same  cause.  (McGuire  v.  Spence,  91 
N.  Y..  302;  Chicago  v.  Keefe.  114  III.,  222;  Indianapolis  v.  Emmelman,  \i» 
Ind.,  585. ) 

In  Gibson  v.  Hunting.  38  W.  Va.,  177,  the  court  expressed  the  idea  in  thi» 
language:  *'Poor  parents  are  unable  to  provide  a  place  of  healthful  exercise 
and  play  for  their  children  for  it  requires  all  their  earnings  to  clothe,  feed 
and  shelter  them.  The  law  prohibits  them,  under  the  penalty  of  being  tres- 
passers, from  entering  on  the  lands  of  others,  and  now  to  forbid  them  to- 
use  the  road  to  its  utmost  boundary  for  the  purpose  of  play,  when  not  inter- 
fering in  any  manner  with  the  traveling  public,  would  savor  too  much  of 
the  dark  ages  of  barbarism,  when  children  were  subject  to  inhuman  and 


THE  COVINGTON  8.  M.  AND  M.  CO.  V.  BBEXILIUS,  ftC.   90? 

diabolical  punishmeDts,  and  their  lives  were  at  the  mercy  of  those  having: 
charge  over  them.  The  roads  are  the  only  oomiuons  children  now  have,  and. 
to  oonflne  them  in  the  narrow  limits  of  their  tenement  houses  would  be? 
cruel,  unjust  and  oppressive,  blight  their  young  lives,  and  render  their^ 
bodies  weak,  sickly,  scrofulous  and  vile." 

In  Bedd  v.  City  of  Madison,  83  Wis.,  171,  a  seven-year-old  child  was  in- 
jured while  rolling  a  hoop  on  the  sidewalk.    The  court  regarded  that  thlg-. 
was  not  per  se  negligence,  and  used  this  language:  "It  is  natural  for  a  child 
to  play,  early  and  late,  at  home  and  abroad,  going  and  coming  and  every 
where.    Because  it  plays  on  its  travels  on  the  sidewalk   it  should  not  be. 
declared  an  outlaw,  or  excluded  from  the  usual  remedies  of  the  law." 

A  similar  recovery  was  allowed  for  the  death  of  a  nine-yearold  boy  while> 
at  play  on  a  street,  in  the  case  of  Louisville  v.  Snow's  Adm*r,  107  Ky.,  6S6. 
The  instructions  to  the  jury  are  complained  of,  but  they  submitted  the  cases 
under  principles  set  forth  above,  except  that  the  court  told  the  jury  that 
they  could  find  punitive  damages  against  appellant  if  the  jury  should  believe 
from  the  evidence  that  the  injury  was  the  result  of  the  gross  negligence  of; 
the  defendant.    There  was  no  evidence  whatever  of  gross  negligence,  and 
that  instruction  should  not  have  been  given.     Appellee  contends  that  the 
amount  of  the  verdict  is  no  more  than  reasonable  compensation,  and  that  a 
new  trial  should  not  be  awarded  because  the  error  is  harmless.    This  court, 
has  always  been  reluctant  to  interfere  with  the  piovlnce  of  the  jury  in  say- 
ing what  is  reasonable  compensation    for   injuries  of  this  kind.    Where, 
mental  and  physical  suffering  are   elements  of  damages  there  is  no  certain 
Etondnrd  by  which  they  may  be  measured.    The  common   experience,  ob- 
servation  and   judgment  of  a   jury  of  average   intelligence  are  peculiarly 
adapted  to  determine  such  matters.    While  we  might  be  of  opinion  that  the^ 
Terdiot  was  no  more  than  would  compensate  one  for  the  pain  endured  and 
the  impairment  of  his  capacity  for   laboring  and   earning  money,  as  the. 
result  of  such  an  injury,  manifestly  to  do  so  would  be  to  usurp  in  a  measure, 
the  province  of  the  jury  in  this  respect.    They  may  have  thought  otherwise, 
and  the  appellant  is  entitled  to  their  verdict  and  not  our  judgment  instead' 
upon  this  subject.     If  the  jury  should  have  found  that  a  less  sum  was  faiiv 
compensation  it  would  not  have  been  within  our  province  to  have  increased 
it.     We  do  not  feel  warranted  in  this  case  to  say  that  some  part  of  the  ver- 
dict leturned  was  not  punitive  damages.     The  court  submitted  that  Item  to 
the  jury.     Their  verdict  was  not  unanimous.     It  may  have  been  that  some 
of  the  jury,  or,  for  that  matter,  all  who  did  agree  to  the  verdict,  may  have, 
given   some  part  of  it  by  way  of  punishment.     At  nny  rate,  appellant  was. 
entitled  to  have  his  real  case  tried  by  the  jury  under  unobjectionable  in- 
structions as  to  the  measure  of  damages.     There  are  a  few  instances  where- 
the  verdict  was  so  unmistakably  compensatory  only  that  the  court  has  not. 
reTersed  for  erroneous  instruction  allowing  punitive  damages.     But  wh«re. 
it  ceases  to  be  a  certainty,  and  is  a   doubt  whether  their  verdict  was  re- 
garded by  the  jury  as  merely  compensation,  we  have  not  allowed  our  con- 
jecture to  supply  the  jury's  function.    The  court  endeavors  to  keep  clear  of- 
trenching  in  any  sense  upon  the  jury's  proper  province.    The  trial  courli, 
evidently  inadvertently  failed  to  define  negligence  to  the  jury  in  the  in-v 
etructions,  although  It  did  define  ordinary  oare,  the  absence  of  which   i^ 
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iiegllgexioe.  Maybe  the  jury  was  not  misled  by  this  fact,  but  upon  a  retrial 
this  omission  should  be  cured.  We  will  add  that  the  Instruction  defining 
x>rdlnary  care  would  have  been  less  open  to  objection  If  It  bad  omitted  the 
last  clause,  "for  his  own  safety." 

Therefore,  the  judgment  Is  reversed,  and  caase  remanded  for  a  new  trial 
tinder  proceedings  not  Inconsistent  herewith. 


LANGHORNR.  JOHNSON  &  CO.  v.  WILEY. 

(Filed  May  18,  1005.) 

Appeals— Failure  to  file  transcript— Dismissal— Under  section  738  of  the 
T)lvll  Code,  providing  that  "the  appellant  shall  file  the  transcript  in  the 
T)flSce  of  the  clerk  of  the  Court  of  Appeals  at  least  twenty  days  before  the 
first  day  of  the  second  term  of  sold  court  next  after  the  granting  of  the  ap- 
peal." where  an  appeal  was  granted  on  November  33,  1904,  and  the  appeal 
bond  was  given  on  December  12,  and  the  supersedeas  was  Issued  on  Decem- 
ber 13,  the  appellee,  by  filing  a  copy  of  the  judgment  and  bond  lo  this  court 
T)n  May  16  following,  was  entitled  on  his  motion  to  have  the  appeal  dis- 
missed. 

Walter  S.  Harkins,  D.  J.  Wheeler  and  C.  M.  Cooper  for  appellants. 

•C.  B.  Whe^ei  for  appellee. 

•Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  judgment  appealed  from  was  rendered  and  the  appeal  was  granted 
t)n  November  32,  1$)04.  The  appeal  bond  was  given  on  December  IS;  the 
supersedeas  Issued  on  December  13.  On  May  16  appellee  filed  a  copy  of  the 
Judgment  and  bond  and  entered  a  motion  to  dismiss  the  appeal,  the  record 
not  having  been  filed  In  this  court  by  the  appellant.  In  response  to  the 
motion  appellant  shows  that  time  was  given  to  file  a  bill  of  exceptions; 
that  afcer  the  bill  of  exceptions  was  filed  the  clerk  did  not  complete  the 
transcript,  and  for  this  reason  It  was  not  filed  for  the  April  term,  although 
appellant  used  every  effort  to  get  it  made  out.  2:^ection  738  of  the  Code  is  as 
follows:  "The  appellant  shall  file  the  transcript  in  the  ofiSce  of  the  clerk  of 
the  Court  of  Appeals  at  least  twenty  days  before  the  first  day  of  the  second 
term  of  said  court  next  after  the  granting  of  the  appeal,  unless  the  court 
'extend  the  time,  as,  for  cause  shown,  the  court  may  do." 

Section  740  is  as  follows:  "No  appeal  shall  be  docketed  by  the  clerk  until 
the  appellant  complies  with  the  provisions  of  section  739,  and  If  be  fail  to 
€le  the  transcript  within  the  time  allowed  by  section  738,  or  by  the  court 
pursuant  thereto,  his  appeal  shall  be  dismissed." 

The  facts  stated  In  the  response  would  be  sufficient  to  justify  the  court  in 
extending  the  time  for  filing  the  transcript,  as  provided  In  section  788,  if  a 
motion  to  this  effect  had  been  made  in  this  court  by  appellant  before  the 
time  expired.  But  after  the  time  has  expired  the  court  is  without  power  In 
the  premises,  and,  under  the  mandate  of  the  statute,  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 
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REMELIN.  &o.  V.  REMELIN. 

(Filed  May  18,  1905— Not  to  be  reported.) 

Superaedeas— Attempt  to  change  statutes— God teropt— By  the  supersedeas 
all  proceed Ings  by  the  parties  to  enforce  the  Judgment  appealed  from  are 
stayed.  Any  attempt  to  change  the  status  of  things  existing  just  before  the 
judgment  was  rendered  will  be  a  contempt  of  the  supersedeas,  and  will  be 
so  treated  by  this  court. 

R.  H.  Gray  and  Greene  &  VanWinkle  for  appellants. 

Thos.  L.  Michie  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  opinion  on  motion  fgr  rule;- 

By  the  supersedeas  nil  proceedings  by  the  parties  to  enforce  the  judgment 
appealed  from  are  stayed.  The  status  existing  just  before  the  judgment. 
was  entered  must  be  preserved  until  the  appeal  is  determined.  The  securi- 
ties must  not  be  removed  from  the  bank  during  the  pendency  of  the  supers, 
eedeas.  Any  attempt  to  remove  them  or  to  change  the  status  of  thing- 
existing  just  before  the  judgment  was  rendered  will  be  a  contempt  of  tha 
supersdeas,  and  will  be  so  treated  by  this  court.  But  we  do  not  see  that, 
anything  of  this  sort  has  been  done  yet.  The  order  of  April  4,  1905,  did  not. 
materially  change  the  sense  of  the  judgment.  It  simply  set  out  what  waa 
necessarily  by  implication  contained  in  the  judgment.  The  petition  filed 
by  Eleanor  C.  Remelin  is  not  before  us,  and  we  do  not  see  from  the  facta 
stated  that  she  has  done,  or  attempted  to  do,  anything  in  violation  of  the 
supersedeas.  If  hereafter  anything  is  done,  or  attempted  to  be  done,  in  vio- 
lation of  the  supersedeas  the  motion  may  be  renewed,  but  as  the  case  ia 
now  presented  we  see  no  sutBcient  reason  for  awarding  the  rule. 

If  the  purpose  of  Eleanor  C.  Remelin's  suit  is  merely  to  estublinh  her 
rights  and  not  to  remove  the  securities  from  the  custody  of  the  bank  before 
this  appeal  is  determined,  we  do  not  see  that  its  prosecution  will  be  a  viola r 
tloD  of  the  supersedeas.  But  nothing  should  be  done,  or  attempted  to  be 
done,  in  that  action  which  will  in  anywise  interfere  with  the  supersedeaa 
or  render  it  in  any  respect  inoperative. 

Motion  overruled. 


ERWIN,  &c.  V.  BENTON,  &o. 
(Filed  May  18.  1905.) 

1.  Local  option— Contest— Order  of  contest  beard— Final  order— Appeal- 
Where  the  contest  board  in  a  local  oj^tlon  election  considered  the  evidence 
and  made  an  order  adjudging  that  "the  election  be  set  aside,  cancelled  and 
held  for  naught;  that  no  election  was  held,  and  that  neither  party  is  en- 
titled to  have  any  fact  certified  concerning  said  election,'*  said  judgment 
waa  a  final  order,  from  which  an  appeal  lies  to  the  circuit  court. 

3.  Swearing  judge  off  the  bench— Alfidavit—Sufflcienoy— An  affidavit  filed 
by  the  appellees  on  an  appeal  from  the  contest  board  to  the  circuit  court  in, 
a  local  option  election  contest,  stating  that  "'the  appellees  in  nowise  ques- 
tion the  integrity  of  the  presiding  judge,  and  without  imputing  to  him 
any  personal  hostility  to  appellees,  but  that  he  can  not,  anid  will  not,  affor<^ 
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'them  a  fair  and  Impartial  trial  of  the  matters  of  law  and  facts  ioTolTed  in 
the  appeal  because  he  has  a  proDOunced  bias  to  the  sale  and  traffic  in  in- 
toxicating liquors,"  is  not  Sufficient  to  disqualify  the  said  judge  from  sit- 

'ting  on  the  trial  of  the  case. 

8.  Holding  election— Special  officers—Under  section  8666,  Kentucky  Stat- 
'Utes,  special  officers  are  required  to  be  appointed  to  hold  local  option  elec- 
tions, who  shall  be  appointed  by  the  election  commissioners  of  the  county 

'In  which  the  election  is  held. 

4.  Voters— Qualification— Doubts  of  officers— Rejected  \oter— Where  the 
election  officers  have  a  doubt  of  the  qualification  of  a  vot«r,  they  may  re- 
quire him  to  make  the  affidavit  required  by  section  1477a,  Kentucky  Stat- 
utes, and  until  the  voter  either  qualifies  or  offers  to  do  so  by  making  the 
required  affidavit  he  is  not  a  rejected  voter,  and  neither  the  voter  nor  any 
other  person  can  justly  complain  that  he  was  not  allowed  to  vote. 

6.  Legnl  age— How  determined— One  who  was  l)orn  on  June  9,  1888,  was 
entitled  to  vote  at  an  election  held  on  June  8.  1904.  In  law  a  man  is  twen- 
ty one  years  old  on  the  day  preceding  his  twenty-first  birthday. 

6.  Proposition  submitted— Effect  as  to  druggist- A  proposition  "whether 
or  not  spirituous,  vinous  or  malt  liquors  shall  be  sold,  bartered  or  loaned 
within  the  corporate  limits  of  the  town  of  Calhoun,  McLean  county,  Ken- 
tucky, and  that  the  provision  of  this  law  and  prohibition  shall  apply  to 
druggists,"  submitted  to  be  voted  on  under  the  local  option  law  in  this 
-State,    is  an  entirety,    intended,  if  adopted,  to  prohibit  the  sale  of  intoxi- 

ating  liquors  by  druggists  within  said  town. 

7.  Emblem- Improper  use— Effect— While  there  is  no  authority  for  the  use 
of  a  device  or  emblem  upon  the  ballot  in  a  local  option  election,  the  fact 
that  such  emblems  were  used  by  both  sides  in  such  an  election,  and  that 
the  one  used  by  those  favoring  prohibition  was  an  open  book,  with  the 
words  "Holy  Bible"  printed  across  it,  ought  not  to  be  allowed  to  de 
the  voters'  will  where  it  was  fairly  expressed  and  otherwise  held  in  con- 
formity to  law. 

W.  S.  Pry  or,  David  H.  Klncheloe  and  Sweeney,  Ellis  &  Sweeney  for  ap- 
4)ellants. 

Joe  H.  Miller  and  Little  &  Taylor  for  appellees. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  appeal  presents  a  contest  of  the  local  option  election  held  in  the  town 
x)f  Calhoun  on  June  8,  1904.  The  election  was  regularly  called,  and  was 
held  at  the  time  and  places  Indicated  in  the  call.  The  result  showed  an 
apparent  majority  of  two  in  favor  of  prohibition.  Certain  electors  instituted 
A  contest,  under  the  statute,  which  came  on  to  be  heard  by  the  contest 
board,  composed  of  the  county  judge  and  two  nearest  qualified  justices  of 
the  peace.  The  contest  board,  considering  the  evidence,  decided  that  there 
was  no  election.  Consequently  the  result  as  certified  by  the  board  of  can- 
vassers was  set  aside.  On  appeal  to  the  circuit  oouii)  it  was  decided  that 
the  election  was  valid,  and  that  the  proposition  submitted,  viz.,  whether 
spirituous,  vinous  and  malt  liquors  should  be  sold  in  the  town  of  Calhoun, 
that  carried  by  a  majority  of  two.  It  is  from  the  last-named  judgment  that 
this  appeal  is  prosecuted.  The  first  question  presented  is  whether  the  order 
"entered  by  the  contest  board  was  such  a  final  order  as  admitted  of  an  appeal 
Yrom  it  to  the  circuit  court.    The  order  reads  as  follows:  "The  undersigned 
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iKiard  of  contest,  sitting  in  the  above-styled  proceeding,  is  unable  to  find 

from  the  evidence  that  a  majority  of  the  legal  votes  cast  at  the  election  in 

'the  town  of  Calhoun  on  the  8th  day  of  June,  1904,  were  cast  either  in  favor 

-of  or  against  the  proposition,  'whether  spirituous,  vinous  or  malt  liquors 

shall  be  sold,  bartered  or  loaned  in  said  town.'    Therefore,  it  is  ordered  and 

adjudged  that  the  return  made  by  the  board  of  canvassers  in  the  matter  of 

fMiid  election  be,  and  it  is,  set  aside,  oancellf>d  and  held  for  naught,  and  it  is 

further  ordered  and  adjudged  that  there  was  no  election,  and  that  neither 

party  is  entitled  to  have  any  fact  certified  concerning  said  election.    And  it 

is  further  ordered  and  adjudged  by  the  board  that  the  foregoing  order  and 

finding  be  spread  upon  the  order  book  of  the  McLean  County  Court." 

In  this  contest   the  parties  may  be  deemed  those  electors  who  favored  and 
those  who  opposed  the  proposition  submitted.    By  the  certificate  the  result 
-was  that  prohibition  was  established  in  the  town.     By  the  action  of  the 
county  board  this  status  was  changed.  The  proposition,  instead  of  being  de- 
feated, was  left  as  it  was  before,  which  was  that  such  liquors  might  be 
lawfully  sold.    The  judgment  was  final,  and  in  view  of  the  conclusion  at 
which   the  board  had  arrived   was  the  only  one  possible.    Being  final  in 
^act,  as  well  as  in  depriving  one  set  of  litigants  of  that  which  they  befor 
thad,  it  was  a  final  order  or  judgment  so  that  an  apx>eal  would  lie  from  it 
under  the  statute  (section  2667,  Kentucky  Statutes)  to  the  circuit  court. 

I 

On  the  appeal  to  the  circuit  court  an  objection  was  made  to  the  regular 
judge,  by  affidavit.  He  declined  to  vacate  the  bench.  The  sufiSciency  of 
•that  affidavit  is  raised  by  his  ruling.  The  wording  of  the  affidavit  is  as 
follows: 

"The  appellees,  who  were  the  cont«>8tant8  before  the  board  of  contest,  from 
whose  judgment  this  appeal  was  prosecuted,  in  nowise   questioning  the  in- 
tegrity of  the  Hon.  T.  F.  Birkhead,  the  regular  judge  of  this  court,  and 
without  imputing,  or  intending  to  impute,  to  him  any  personal  hostility  to 
.appellees,  say  he  can  not  and  will  not  afford  them  a  fair  and  impartial  trial 
<it  the  matters  of  law  and  facts  involved  on  this  appeal.    The  said  Birkhead, 
regular  judge  of  this  court,  is  opposed  to  the  sale  and  traffic  in  sach  liquors 
^o  the  extent  that  he  has  a  pronounced  bias  against  it.    They  believe,  and 
on  such  belief,  state  that  the  bias  of  the  regular  judge  of  this  court  against 
the  licensed  traffic  in  spirituous,  vinous  and  malt  liquors  is  so  pronounced 
•that  he  can  not  and  will  not  afford  them  a  fair  and  impartial  trial.    The 
principal,  if  not  the  only,  question  Involved  on  this  appeal,  related  to  the 
validity  of  an  alleged  election  held  in  the  town  of  Calhoun,  on  the  8th  day 
^f  June,  1004,  on  the  proposition  as  to  whether  or  not  spirituous,  vinous  or 
malt  liquors  shall  be  sold  in  said  town.    They  believe  and  state  that  the 
regular  judge  of  this  court  entertains  a  bias  against  the  grounds  of  contest 
relied  on  by  appellees,  and  that  same  is  so  pronounced  that  he  can  not  and 
Tirill  not  afford  them  a  fair  and   impartial  trial  of  the  matters  of  fact  and 
law  Involved  in  this  proceeding  on  this  appeal.    The  affiants,  who  are  ap- 
pellees on  this  appeal,  say  they   believe  the  statements  in  the  foregoing 

4iffidavit  are  true. 

(Signed)    '* '» 

No  fact  is  stated  showing  or  indicating  the  bias  oomplained  of.    Bias  of 
xnlnd  is,  until  demonstrated  by  act,  purely  a  mental  state.    Incapable  of 
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being  proved  or  diBproved  with  any  degree  of  certaioty,  the  allegatioo  of 
bias,  unacoompanled  by  facts  iDdlratlug  it,  may  be  easily  made.  If  the 
mere  allegation  in  the  objecting  affidavit  were  soffldent,  then  It  were  poa- 
Bible  always  to  remove  a  trial  judge  upon  the  mere  charge  of  a  litigant* 
without  hie  hazarding  anything  if  his  statements  should  be  true.  The 
opinion  in  Powers  v.  Commonwealth.  114  Ky.,  237,  is  relied  on.  But  the 
state  of  the  record  presented  here  falls  far  and  fatally  short  of  the 
rule  announced  in  that  uake,  and  gathered  from  Insurance  Co.  v.  I^ndrumy 
88  Ky.,  484:  Vance  v.  Field,  89  Ky.,  178,  and  Massie  v.  Commonwealth,  9S 
Ky.,  688.  It  was  distinctly  held  that  difference  in  political  l>elief  alone  on 
the  part  of  the  judge  and  a  litigant  would  not  disqualify  the  judge  from  try- 
ing a  cause  in  this  court. 

In  the  case  at  tiar  it  is  expressly  stated  that  the  judge  was  not  personally 
hostile  to  or  biased  against  the  litigants.  It  is  admitted  that  his  official  in- 
tegrity was  unquestioned.  It  is  not  charged  that  by  any  act  or  word  had 
he  indicated  any  bias  against  appellants  or  their  case.  The  objection  rests 
solely  upon  the  asservation  that  the  judge  is  biased  against  the  liquor  traffic. 
If  the  liquci  traffic  ip  an  evil,  as  many  believe  it  is;  if  violation  of  the  Sab- 
bath b}  doing  secular  work  is  an  evil,  as  many  regard  it;  if  combinations 
of  capital  to  crush  competition  in  the  utilities  of  life  is  an  evil,  as  is  sup* 
posed  by  a  majority  of  people  probably,  a  judge  who  regarded  these  things 
unfavorably  would  be  disqualified  to  try  a  case  wherein  any  of  them  was 
involved  if  appellants'  position  is  right.  And,  to  carry  the  same  argument 
forward,  a  judge  biased  against  crime  would  be  unfitted  to  try  criminals. 
The  law  is  admiuisterHd  not  by  the  personal  predilection  of  the  judge,  but 
by  the  application  of  known  and  accepted  rules  or  principles  to  the  facts  of 
the  controversy.  Very  rarely  it  must  happen  that  the  judge's  personal 
views  can  properly  enter,  or  do  they  enter,  into  the  adjudication  of  the 
matter  before  him,  for  he  delivers  not  his  judgment,  but  the  laws.  If  it 
be  conceded  that  he  is  enlightened  in  the  law,  upright  in  character,  and 
disinterested  personally  in  the  result  of  a  litigation,  his  individual  views 
can  be  of  but  little,  if  any,  weight  in  the  matter.  It  is  inconceivable  that  a 
man  qualified  to  act  as  a  judge  of  a  circuit  court  can  have  formed  no  opin- 
ion regarding  many,  if  not  most,  of  the  moral  and  eoonomio  questions  which 
have  engaged  public  attention  for  many  years.  It  would  be  an  astounding 
proposition  if  it  were  true  that  judges  with  personal  opinions  on  such  ques- 
tions were  disqualified  to  act  in  cases  where  the  law,  as  written,  is  to  be 
applied,  where  those  matters  became  involved.  To  admit  the  premise,  it 
seems  to  us  is  to  abdicate  the  right  of  popular  government.  There  is  no 
reported  case  in  this  ^tate  that  holds,  nor  has  it  ever  been  held  under  any 
statute,  that  a  mere  charjze  of  bias  or  hostility  against  the  judge  will  dis- 
qualify him  from  sitting  on  the  trial  of  a  case.  Facts  which,  if  true, 
would  probably  operate  to  prevent  his  giving  a  fair  trial  must  be  alleged. 
The  affidavit  In  this  case  is  wholly  lacking  In  this  particular. 

There  area  number  of  objections  urged  against  the  validity  of  the  elec- 
tion, as  well  as  against  the  validity  of  certain  voters  who  participated  in  it,, 
upon  the  decision  of  which  this  case  does  and  blmilar  cases  may  depend. 
We  will  notice  them  in  order. 

The  officers  of  election  who  held  this  electljn  were  appointed  by  the  eleo- 
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tioti  oommlssioners  of  MoLean  county.  There  is  no  question  made  that, 
thoy  did  not  possess  all  the  statutory  qualifications.  Their  conduct  of  the 
election  appears  to  have  been  as  nearly  in  conformity  to  the  statute  as  is- 
customary.  Indeed  no  complaint  Is  made  of  them.  But  it  Is  urged  that 
the  county  election  commissioners  had  not  the  right  to  appoint  them  or 
others  to  hold  this  election ;  that  the  officers  appointed  for  those  precincts 
for  the  preceding  November  election  continued  in  office  as  precinct  election 
officers  for  **one  year,  and  until  their  successors  were  chosen  and  qualified.'*- 
(Section  1506a,  subsection  8,  Kentucky  Statutes.)  Until  the  extraordinary 
session  of  the  legislature  in  1900  election  officers  were  removable  by  the  ap- 
pointing power  at  any  time.  Such  at  least  was  the  practice  In  the  practical 
construction  of  the  statutes.  Abuses  of  the  system  having  led  to  wide- 
spread dissatisfaction,  the  law  governing  elections  was  so  amended  as  to 
prevent,  it  was  believed,  arbitrary  substitutions  designed  for  purposes  of 
giving  undue  advantage  to  one  party  over  the  other.  Section  1696a,  sub- 
section 8,  adopted  to  carry  that  Idea  into  effect,  reads:  "Said  county  board 
shall,  annually,  not  later  than  September  90,  appoint  foe  each  election  pre- 
cinct in  the  county  two  Judges,  one  clerk,  and  one  sheriff  of  election,  to  act 
as  such  In  their  precincts,  and  shall  hold  their  office  for  one  year  and  until 
their  successors  are  appointed  and  qualified." 

Elections  under  the  local  option  law  are  provided  for  in  a  different  statut<>;. 
(chapter  81,    Kentucky  Statutes,  title  "Intoxicating  Liquors").     Section  ^ 
id556,  providing  for  the  calling  of  the  election,  reads  in  part:  "All  elections  • 
provided  for  in  this  act  shall  be  held  by  such  officers  as  would  be  qualified  • 
to  hold  elections  for  county  officers,  and  they  shall  be  selected  in  the  same  • 
way;  and  all  elections  provided  for  herein  shall  be  held  in  accordance  with 
the  provisions  of  the  general  election  laws  of  the  State,  except  that  they 
shall  not  be  held  on  the  same  day  with  any  regular  political  election,  nor 
within  thirty  days  next  preceding  or  following  any  such  regular  political 
election." 

This  statute  was  enacted  in  1804.    At  that  time  election  officers  were  not 
required  to  have  quite  the  same  qualifications  as  are  now  required,  nor  were 
they  appointed  in  the  same  way.    Section  9566  does  not  require  that  the 
same  officers  appointed  to  hold  other  elections  in  those  precincts  shall  alsa. 
hold  the  local  option  election  therein.    Nor  does  section  1696a,  subsection  8;^ 
Kentucky  Statutes,  provide  that  officers  of  election  in  those  precincts  shall i 
hold  all  elections  held  theiein  during  their  term  of  office,  though  the  latter  - 
proposition  would  seem  to  follow  the  wording  of  the  statute,  except  where  • 
other  provision   has  been  made,  as  for  holding  school  elections,  and  local  t 
option  elections,  the  only  elections  save  primaries  that  can  be  held  at  other  - 
times  than  at  the  regular  elections.    We  are  of  the  opinion,  however,  that 
the  language  of  section  9555  requires  special  officers  to  be  appointed  to  hold 
local  option  elections.    The  section  does  not  say  such  elections  shall  be  held* 
by  those  offioeis  appointed  to  hold  other  elections  in  suoh  precincts  during* 
their  term  of  office,  as  it  might  have  done,  but,  on  the  contrary,  provides, 
that  they  be  held  "by  such  officers"  as  would  be  qualified  to  hold  regular 
elections,  that  is,  be  held  by  officers  who  shall  possess  the  same  qualifica- 
tions of  election  officers  holding  regular  elections  for  county  officers.    It. 

vol.  27—58 


914  EBWIN,  <ftC.  y.  BENTON,  &0. 

also  proTides  that  they  shall  be  selected  in  the  same  way,  lodlcating  clearly 
that  instead  of  the  sanse  persons  being  used,  others,  bnt  to  be  selected  by 
the  same  authority,  were  to  be  chosen.  OfiQcers  of  regular  elections  are 
now  chosen  from  lists  nominated  by  their  reppectiTe  political  parties.  The 
reasons  are  forceful  and  practical.  They  can  not  apply  at  all  to  the  selec- 
tion fiom  the  sanse  lists  of  olficers  to  hold  option  elections,  though  the  ones 
selected  for  the  general  elections  are  not  necessarily  disqualified  from  the 
latter  service.  In  Puclcett  v.  Snider,  29  Ky.  Law  Rep.,  1720.  it  was  held 
under  section  2566,  siipra,  that  it  was  proper  for  the  appointing  ofiSoer  to 
appoint  special  oflQoers  to  hold  local  option  elections.  Whether  the  reason 
given  for  the  distinction  is  the  real  one  actuating  the  legislature  in  so  pro- 
viding is  immaterial.  It  may  or  it  may  not  have  been  their  reason.  Bnt 
as  the  provision  seems  to  clearly  indicate  the  course,  it  matters  not  what 
the  reason  was. 

A  number  of  votes  were  contested  because  it  was  alleged  that  the  voters 
were  not  residents  of  the  precinct  where  they  voted.  Others  were  refused 
the  right  to  vote  because  it  was  thought  they  were  not  legal  voters.  These 
were  all  dependent  upon  the  fact  of  residency.  Some  people,  without  fam- 
ilies and  of  wandering  disposition,  or  whose  callings  do  not  admit  of  their 
stopping  long  at  one  place,  can  not  always  establish  the  fact  of  their  resi- 
dence being  at  a  certain  plase  as  satisfactorily  as  those  whose  habitations 
are  fixed.  Yet  in  law  every  person  has  a  domicile.  In  some  instances  It 
may  be  different  from  his  actual  abode.  Until  he  has  changed  it,  which  is 
a  combination  of  act  and  intention,  it  continues  to  be  his  domicile  in  law. 
(McCrary  on  Elections,  section  71. )  Where  one  has  had  an  actual  domicile, 
and  departs  from  it  temporarily,  intending  U)  return,  it  will  remain  his 
legal  domicile  for  all  purposes. 

Section  1478,  Kentucky  Statutes,  gives  the  rules  for  determining  the  resi- 
dence of  a  voter.  We  think  the  trial  court  ruled  correctly  as  to  all  the 
voters  voting,  whose  right  to  vote  depended  upon  the  fact  of  their  residence. 

Three  voters  were  refused  the  right  to  vote,  at  least  they  were  challenged 
and  failed  to  vote.  They  did  not  sign,  nor  offer  to  sign,  the  affidavit  allowed 
by  6PCti<jn  1477a,  Kentucky  Statutes.  The  blanks  were  present  and  the 
voters  were  so  notliled.  They  chose  to  leave  without  voting,  being  in  doubt 
themselves,  it  seems,  whether  they  were  legal  voters.  Until  the  voter  either 
qualifies  by  showing  his  right  to  vote,  or  offers  to  do  so  by  making  the 
affidavit  required  by  law,  he  is  not  a  rejected  voter.  The  officers  of  elec- 
tion, if  honestly  in  doubt  concerning  his  right  to  vote,  may  properly  de- 
mand that  he  comply  with  the  law  so  ns  to  protect  the  ballot  by  the  safe- 
guards provided  by  the  statute  from  illegal  voting.  The  conditions  pi\)vided 
are  reasonable,  and  until  complied  with  neither  the  voter  nor  any  other 
can  justly  complain  that  he  was  not  allowed  to  vote.  (Cooley's  Const. 
Lim.,  776.) 

One  voter  was  said  to  have  been  intimidated  and  another  hindered  or 
bribed  not  to  vote.  The  evidence  does  not  satisfy  us  on  the  latter  point  at 
all.  In  the  former  it  is  so  conflicting  that  we  are  unwilling  to  disturb 
the  judgment  of  the  court  and  that  of  the  contest  hoard  on  this  point.  One 
'  voter  was  born  June  V),  1883.  The  election  was  held,  as  stated,  on  June  8, 
1904.     Consequently  the  day   following  the  election  was  his  '^birthday.'* 
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TFbe  question  is,  when  did  he  beoome  twenty -one  yearfl  old?    The  law  doei 
<iot  take  notice  of  a  part  of  a  day.    Its  division  of  time  into  days  is  to 
"allot  say  twenty-four  hours  to*the  day,  each  day  ending  at  midnight.    8a 
•tL  day,  in  law,  may  be  very  much  less  than  twenty-four  hours.    It  may,  of 
•course,  be  less  in  fact  than  one  houi,  or  even  one  minute.    Where  time  is 
•an  element  of  a  fact,  its  beginning  is  deemed  to  have  been  coincident  with 
the  first  moment  of  the  first  day  of  the  event.    The  year,  in  law,  is  866  cal- 
•«ndar  days.    One  born  on  the  first  day  of  the  year  is  consequently  deemed 
Tto  be  one  year  old  on  the  866th  day  after  his  birth,  the  last  day  of  that  year 
As  a  matter  of  fact  he  may  not  be.    For  he  may  not  ha^e  been   born  on 
the  first  moment  of  the  first  day  of  the  year,  which  would  have  been  neces- 
sary to  make  him  one  year  old  on  the  last  moment  of  the  last  day  of  that 
:year.    So   unless  the  law  should  take  notice  of  parts  of  days,  it  would  more 
^frequently  happen  that  one  would  have  to  be  twenty-one  years  and  one  day, 
-or  twenty -one  years  and  some  part  of  an  additional  day  old,  before  he  could 
•^o  any  act   permitted  to  be  done  by  an   adult  and  prescribed  to  a  minor, 
for  it  is  hardly  possible  that  that  many  people  could  prove  the  precise  mo- 
ment of  their  birth  by  any  kind  of  evidence.    This  has  given  rise  to  some 
nice  discussion  as  to  when   in   law  one  does  become  twenty-one  years  old. 
As  at  that  age  he  Is  a  man,  can  make  a  will,  enter  into  contracts,  and  vote, 
^nd  bind  himself  and  his  property  a^  an  adult,  the  question  has  frequently 
■arisen,  though  it  seems  to  have  been  before  this  court  but  once,  and  there  it 
was  assumed,  without  discussion  oi  citation  of  anthority,  that  one  is  twenty- 
one  years  old  on  the  day  preceding  the  twenty-first  anniversary  of  bis  birth. 
<Hamlln  v.  Stevenson,  4  Dana,  697.) 

The  conventional  fixing  of  twenty-one  years  by  the  common  law  when 
man*8  estate  of  full  responsibility  is  begun  has  been  adopted  generally 
where  the  common  law  has  gone.  It  was  adopted  in  deference  to  considera- 
tions of  expediency  similar  to  those  upon  which  rest  the  maxim  that  the 
law  takes  no  notice  of  a  fraction  of  a  day.  Inasmuch  as  a  man  is  a  man 
-when  he  is  twenty-one,  be  is  then  entitled  to  all  the  privileges,  as  he  la 
•charged  with  the  responsibilities,  of  full  age,  at  twenty-one  he  may  law- 
fully do  what  he  could  after  he  is  twenty -one.  Time  is  continuous,  and  of 
-course  is  not  in  fact  severable.  There  is  no  instant  between  the  finding  of 
•one  period  and  the  beginning  of  the  succeding  one.  When  twenty-one  yeais 
liave  passed,  the  twenty -second  year  had  begun.  So  if  it  were  8aid  that 
twenty-one  yeac^  must  actually  pass  before  one  is  of  full  age,  it  would  fol- 
low that  he  would  be  more  than  twenty-one  in  fact  before  he  attained  to 
the  privileges  which  the  common  law  gives  to  one  who  is  just  twenty- one 
years  old.  The  law  notes  no  fraction  of  any  day.  In  law  a  man  is  twenty- 
one  years  old  on  the  day  preceding  his  twenty-first  birthday,  and  may  then 
do  whatever  is  allowed  to  an  adult  to  do.  Hence,  one  born  on  June  9,  1888, 
^t  11 :69  p.  m.  is  deemed  in  law  to  have  been  born  on  the  first  moment  of 
that  day.  By  like  rule,  on  the  first  moment  of  June  8,  1904,  he  has  encom- 
passed twenty- one  complete  years,  although  as  a  matter  of  fact  we  see  that 
he  lacks  forty  seven  hours  and  fifty-eight  minutes  of  having  done  so.  This 
Illustrates  one  extreme  of  the  possibilities  of  the  rule.  But  it  is  supported 
t>y  the  great  majority  of  the  adjudged  cases,  indeed  the  courts  seem  quite 
unanimous  on  the  point.    (1  Bl.  Com.,  page  468;  Bingham's  Infancy,  page  2; 
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Boss  V.  Morrow,  86  Texas,  172,  16  L.  R.  A.,  642;  Wells  v.  Wells,  6  Ind.,  447;: 
Bardwell  v.  PurringtoD,  107  Mass.,  419,  426;  State  t.  Clark,  3  Harrington, 
667.) 

Prof.  Minor  says  the  doctrine  is  absurd.  (1  Minor's  Inst.,  514.)  Bedfleld 
also  seems  to  regard  it  as  "a  blander."  (Redfleld  on  the  Law  of  Wills,  10. ) 
Bnt  it  has  been  too  long  established  now  to  depart  from  it,  particularlj  as 
no  good  could  come  from  the  change. 

Another  contention  of  appellants  is  that  the  proposition  submitted  waf 
self- contradictory  and  misleading.  The  proposition,  as  printed  upon  the 
ballots,  reads:  '* Proposition :  Whether  or  not  spirituous,  vinous  or  malt 
liquors  shall  be  sold,  bartered  or  loaned  within  the  corporate  limits  of  the 
town  of  Calhoun,  McLean  county.  Kentucky,  and  that  the  proTisions  of 
this  law  and  prohibition  shall  apply  to  druggists." 

The  argument  is,  that  if  an  elector  desired  to  vote  no  on  the  proposition- 
whether  intoxicating  liquors  of  an^  kind  should  be  sold  in  the  territory 
mentioned,  but  desired  to  vote  that  druggists  might  sell,  his  voting  *'no" 
would  not  rt'flect  his  will,  nor  would  his  voting  * 'yes. "  This  argument 
proceeds  upon  the  supposition  that  the  propositions  are  severable.  Whereas 
they  are  not.-  We  have  in  this  statute  the  initiative  and  referendum.  The 
electors,  ky  their  petition,  a  given  number  joining  in  it  (section  2664,  Ken- 
tucky Statutes),  initiate  the  proposition  upon  which  the  election  can  be 
held.  They  alone  determine  its  extent.  Unless  they  see  proper  to  inclode 
druggists  in  the  prohibition,  and  unless  they  are  so  included  in  the  propo- 
aition  voted  on,  the  law  will  not  apply  to  them.  (Section  2668,  Kentucky 
Statutes. )  Their  proposition  as  an  entirety  is  referred  to  the  electors  for 
ratification  or  rejection.  And  it  must  be  adopted  or  rejected  as  a  whole. 
The  proposition,  in  view  of  the  petition  in  this  case,  was  properly  worded. 

It  was  whether  the  sale*  loaning  or  giving  of  spirituous,  vinous  and  malt 
liquors  should  be  prohibited  in  that  town,  including  sales  by  druggists. 

The  remaining  question  is,  was  the  emblem  adopted  for  the  ballot  on 
behalf  of  the  looal  option  advooates  in  violation  of  the  statute?  It  seems  to 
have  been  assumed  by  the  oounty  court  clerk  who  prepared  the  form  of  the 
ballot,  and  by  all  parties  concerned,  that  a  device  was  authorised  to  be  nspd 
on  the  ballots.  Section  1468,  Kentucky  Statutees,  oonoeming  elections,  de- 
fines the  duties  of  county  court  clerks  in  preparing  ballote.  It  authorises 
the  selection  by  political  parties  of  devices.  It  reads  (in  part):  **If  the  cer- 
tificate of  nomination  of  any  State  convention  shall  request  that  the  figure 
or  device  selected  by  such  convention  be  used  to  designate  the  candidates  of 
such  party  on  the  ballots  for  all  elections  throughout  the  State,  such  figurd- 
or  device  shall  be  used  until  changed  by  request  of  a  subsequent  State  cod- 
Tention  of  the  same  party.  Such  device  may  be  any  appropriate  gymbol; 
but  the  coat  of  arms  or  seal  of  the  State,  or  of  the  United  States,  the  na- 
tional flag,  or  any  other  emblem  common  to  the  people  at  large,  shall  not 
be  used  as  such  device." 

It  is  elsewhere  provided  in  the  statnte  regarding  nominating  candidates 
by  petition  to  be  voted  for  at  a  general  election:  '*Snch  petition  shall  state 
the  name  and  residence  of  each  of  such  candidates;  that  he  is  legally  qoali- 
fled  to  hold  such  office ;  that  the  subscribers  desire,  and  are  legally  qualified 
to  vote  for,  such  candidate;  shall  designate  n  brief  name  or  title  of  the  party 
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^T  principle  whlob  eaid  caDdidates  represent,   together  with  any  simple 
fissure  or  device  by  which  they  shall  be  designated  on  the  ballot." 

Section  1460,  Kentucky  Statutes,  respecting  the  form  of  the  ballot,  allots 
the  devices  chosen  for  parties  to  their  respective  gronps  of  candidates,  and 
•allows  the  clerk  to  adopt  a  device  for  those  candidates  who  have  chosen 
none.  These  sections  pertain  altogether  to  the  nomination  of  candidates 
lor  office,  anc)  the  placing  of  their  names  on  the  ofBcial  ballots. 

Section  1459,  Kentucky  Statutes,  regulates  the  submission  of  constitu- 
tional amendments  acd  other  public  questions.  It  reads  (except  as  to  con- 
fititntional  amendments):  *' Whenever  a*  *  *  public  measure  is  proposed 
to  be  voted  upon  by  the  people,  the  substance  of  such  *  *  *  public  meas- 
ure fihall  be  clearly  indicated  upon  the  ballot,  and  two  Rpaces  shall  be  left 
'On  the  right  of  the  same,  one  for  votes  favoring  the  *  *  «  public  measure, 
'to  be  designated  by  the  word  'yes.'  and  one  for  votes  opposing  the  *  *  * 
measure  to  be  designated  by  the  word  *no. '  The  elector  shall  designate 
his  vote  by  a  cross  mark,  thus  (x)  placed  opposite  the  word  *yes'  or   'no.'  " 

There  is  no  authority  whatever  for  the  use  of  a  device  or  emblem  upon 
the  ballot  submitting  a  public  measure.  Notwithstanding  these  ballots 
were  provided  with  devices  for  each  side  of  the  proposition :  The  one  for 
those  favoring  prohibition  was  an  open  book,  with  the  words  printed  across 
it  "Holy  Bible."  The  device  for  those  opposing  prohibition  was  a  female 
figure  holding  aloft  a  balance.  No  device  at  all  should  have  been  used  on 
the  ballots.  Still  if  those  used  were  otherwise  unobjectionable,  and  as  all 
the  ballots  had  the  same  devices,  so  that  none  were  thereby  distinguishable 
from  the  others,  that  fact  would  not  justify  setting  aside  the  election.  De- 
fects not  calculated  to  a£Pect  the  results  of  an  election,  aud  which  have  not 
^one  so,  ought  not  to  be  allowed  to  defeat  the  voter's  will,  where  it  is  fairly 
expressed,  aud  the  election  has  otherwise  been  held  in  conformity  to  the 
law.  (Anderson  v.  Wlnfree,  86  Ky.,  597,  9  Ky.  Law  Rep  ,  181;  Clnrk  v. 
Leathers,  9  Ky.  Law  Rep  ,  558;  Bailey  v.  Hurst,  113  Ky.,  699,  24  Ky.  Law 
Rep.,  504;  Pettlt  v.  Yewell,  113  Ky.,  777,  24  Ky.  Law  Rep,  5(55;  Graham 
V.  Graham,  24  Ky,  Law  Rep.,  548.) 

Though   it  be  conceded    that  the  words  "device,"  "emblem,"  "symbol" 
^nd  "figure"  in  the  statute  mean  the  same  thing,  which  is  that  the  device 
-or  figure   used  may  be  such  symbol   as  will  represent  a  particulai  Idea;  and 
though  it  be  further  conceded  that  the  use  of  a  figure  of  a  book,  with  words 
inditTating  that  it  represents  the  Holy  Bible,  and  that  It  Is  such  a  type  or 
-symbol  that  it  is  common  to  all  the  people,  and,  therefore,  within  the  mls- 
«€hief   sought  to  be  prevented  by  the  statute  queted  from  (section  1453,  Ken* 
tucky  Statutes),  and   that   the  prohibitory  language  is  mandatory,  still  we 
^re  not  able  to  agree  with   learned  counsel's  argument  that  all  the  ballots 
were  thereby  vitiated,  and  the  election  failed.     It  would  never  be  granted 
that  putting  a  device  on  the  ballots  annulled  the  election,  where  the  statute 
.-said  nothing  about  devices  at  all.  and  where  It  was  shown   that  the  one 
fised  did  influence  the  election.     If  it  would  be  more  than  an  irregularity, 
for  which  the  electors  would  not  be  made  to  suffer,  it  roust  be  because  the 
Jkw  specifically  makes  it  so.    Counsel  anticipate  the  force  of  that  by  assum- 
ing the  position  that   this  device  was  one  expressly  and   mandatorily  pro- 
liiblted.     It  was   not  prohibited,  though,  as  we  have  seen,  used  on  ballots 
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for  aD  election  submitting  a  public  measure  alone.    If  the  legislature  has  so 
prohibited  its  use  with  respect  to  candidates  for  office,  as  to  render  the  elec- 
tion void  if  the  prohibition  is  ignored,  the  courts  would  so  hold  by  the  sheer 
force  of  the  legislative  mandate,  and  not  otherwise.     But  legislative  man- 
dates are  always  direot,  and  are  never  implied  by  analogy.    The  court  would 
be  entirely  without  justification  in  holding  that  liecause  the  legislature  has 
declared  that  a  partionlnr  devioe  should  not  be  used  for  one  purpose,  and  if 
it  was  the  election  would  be  null,  that,  therefore,  if  the  devioe  was  used  for 
an  entirely  different  purpose,  about  which  the  legislature  had  said  nothing, 
one  way  or  the  other,  the  election  would  likewise  be  void.    No  rule  of  stat- 
utory construction  authorizes  that  course.     From  the  cases  cited  above  it  is 
•een  that  the  positive  tendency  of  the  adjudged  oases  is  not  to  defeat  the 
elector's  will  by  strict  attention  to  immaterial  defections  by  election  officers. 
In  the  case  at  bar  the  elector  did  not  arrange  his  ballot;  nor  could  he  control 
its  arrangement;    he  had  to  vote  that  one,  or  not  vote  at  all.    It  is  not 
shown   that  its  form  in  anywise  influenced  any   voter's  action.    The  law 
will  not  deprive  the  electors  of  their  rights,  and  defeat  their  ezpressfd  will,, 
for  such  an  informality.    The  other  objections  to  the  election  are  fully  cov- 
ered by  the  principles  announced  above. 

Perceiving  no  erroi  in  the  trial  the  judgment  is  affirmed. 

Chief  Justice  Hobson  not  sitting. 


CRIGLER,  &c.  v.  COMMONWEALTH  (No.  178). 

(Filed  May  18.  1906.) 

1.  Intoxicating  liquors — Local  options-Special  acts— Effect— Judicial  no- 
tice—The local  prohibition  law  commonly  called  the  *'Five  Counties*  Act/^ 
approved  April  4,  1884,  forbids  the  sale  of  liquor  by  retail  in  Laurel  county; 
it  results,  therefore,  that  in  Laurel  county  the  act  of  March  10,  1894,  as- 
amended,  which  constitutes  chapter  81,  Kentucky  Statutes,  must  be  ood- 
strued  as  part  of  the  act  of  1884,  regulating  and  controlling  the  former  in 
the  matter  of  procedure,  the  quantity  of  liquor  to  be  sold,  and  the  punish- 
ment. In  other  words,  the  act  of  1894  is  operative  in  Laurel  county  without 
the  necessity  of  a  vote  by  the  people.  Of  the  existence  of  the  act  of  lb84  and 
the  operation  of  the  act  of  1894  this  court  will  take  judicial  notice. 

2.  Distillers— Retailing— C  O.  D.  shipments— Interstate  commerce— De- 
Vice  to  evade  statute— Under  subsection  4  of  section  2767b,  Kentucky  Stat- 
utes, which  is  a  part  nf  the  general  local  option  act  of  1894,  as  amended  in- 
1902,  providing  that  "all  the  shipments  of  spirituous,  vinous  or  malt  liquors 
to  be  paid  for  on  delivery,  commonly  called  O.  O.  D.  stilpments,  into  any 
county,  city,  town,  district  or  precinct  where  said  act  is  in  force,  shall  be- 
Unlawful,  and  shall  be  deemed  sales  of  such  liquors  at  the  place  where  the 
money  is  paid,  or  the  goods  delivered."  Where  intoxicating  liquors  are 
made  and  sold  by  a  distiller  in  this  State  in  quantities  less  than  five  gallons 
and  sent  to  Cincinnati,  O.,  to  be  shipped  to  the  purchaser  C.  O.  D.,  in  a 
town  where  the  local  option  law  is  in  force,  such  shipment  lielng  for  the- 
purpose  of  imparting  to  it  the  quality  of  interstate  commerce,  is  a  mere 
device  to  evade  the  laws  of  this  State,  and  is  no  protection  to  the  seller,  and 
for  every  such  sale  the  parties  so  engaged  are  liable  to  the  penalties  pre- 
■cribed  by  the  local  option  law  in  this  State. 

Furl>er  &  Jackson,  W.  L.  Brown  and  G.  G.  Brook  for  appellante. 
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N.  B.  Hays,  Loralne  Mix  nnd  Chas.  Morris  for  appellee. 
Appeal  from  Laurel  Circuit  Goart. 
Opioion  of  the  court  by  Judge  Barker. 

The  appellants  were  iudicted  by  the  grand  jury  of  Laurel  county,  charged 
with  the  offense  of  retailing  liquor  contrary  to  law.  A  trial  resulted  in 
their  conviction,  and  a  fine  being  inflicted:  and  from  the  judgment  enforo- 
ing  this  verdict  they  have  appealed. 

Laurel  is  one  of  the  five  ooiinties  in  which  the  retailing  of  spirituous 
liquors  is  prohibited  by  an  act  of  the  general  assembly  of  the  Common, 
wealth  of  Kentucky,  commonly  called  the  ^'Flve  Counties'  Act."  In  Louke 
V.  Commonwealth,  26  Ky.  Law  Rep.,  76,  we  reviewed  all  the  cases  thereto- 
fore decided  bearing  upon  the  subject,  and  held  that,  wherever  a  local  law 
was  in  force,  either  through  vote  of  the  people  or  by  legislative  will,  the 
sale  of  liquor  by  retail  remained  prohikited,  not  according  to  the  terms  of 
the  local  act,  but  as  if  a  vote  had  been  held  in  such  locality  against  the  sale 
of  liquor  under  the  act  of  March  10,  1804.  It  results,  therefore,  that  in 
Laurel  county  the  act  of  March  10,  1804,  as  amended,  which  constitutes 
chapter  81,  Kentucky  Statutes,  must  be  construed  as  part  of  the  act  of  1884, 
regulating  and  controlling  the  former  in  the  matter  of  procedure,  the  quan- 
tity of  liquor  Eold  to  constitute  an  offense,  and  the  punishment.  In  other 
words,  the  act  of  1804  is  operative  in  Laurel  county  without  the  necessity  of 
a  vote  by  the  people.  Of  the  existence  of  the  act  of  1884,  and  the  operation 
of  the  act  of  1804,  this  court  will  take  judicial  notice. 

The  local  prohibition  law,  commonly  called  the  ^'Five  Counties'  Act,*'  ap- 
proved April  4.  1884  (Acts  1883  4,  volume  1.  page  1116),  forbids  the  sale  of 
liquor  by  retail  in  Laurel  county.  The  act  of  1804,  as  amended  by  the  act 
of  1003  (section  2567,  Kentucky  Statutes),  provides  as  follows:  *  *  *  "Any 
person  who  shall  sell,  barter  or  loan,  directly  or  indirectly,  any  such 
liquors  in  sfiid  county,  city,  town,  district  or  precinct,  shall,  upon  convic- 
tion, be  fined  not  less  than  t60  nor  more  than  $100,  or  be  confined  in  the 
county  jail  not  less  than  ten  nor  more  than  forty  days,  or  both  so  fined  and 
Imprisoned,  in  the  discretion  of  the  court  or  jury,  for  each  otfense. "    ♦    •    * 

Subsection  4  of  section  2757b,  Kentucky  Statutes,  which  is  also  a  part  of 
the  general  local  option  act  of  1804,  as  amended  in  1002.  is  as  follows:  "All 
the  shipments  of  spirituous,  vinous  or  malt  liquors  to  be  paid  for  on  deliv- 
ery, commonly  called  *C.  O.  D.  shipments,'  into  any  county,  city,  town, 
district  or  precinct  where  said  act  is  in  force,  shall  be  unlawful  and  shall  be 
deemed  sales  of  such  liquors  at  the  place  where  the  money  is  paid  or  the 
goods  delivered;  the  carrier  and  his  agents  selling  or  delivering  such  goods 
shall  be  liable  jointly  with  the  vendor  thereof." 

The  real  question  involved  in  this  case  is  whether  or  not  the  sales  made 
by  the  appellants  constituted  interstate  commerce;  if  so,  then  their  acts 
were  not  subject  to  the  control  of  the  laws  of  Kentucky,  and  this  case  must 
be  reversed;  if.  however,  the  sales  were  such  as  may  lawfully  come  within 
the  purview  of  the  local  option  statutes  of  the  State,  then  they  are  guilty, 
and  the  judgment  of  the  trial  court  must  be  affirnied. 

Appellants,  Robert  L.  and  Jacob  S.  Crigler,  are  partners,  conducting  a 
distillery  business  under  the  firm  name  of  Crigler  &  Crigler..  They  own  and 
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erate  a  distillery  Id  Soott  county,  Kentacky,  and  have  places  of  business 
b  In  Covington,  Ky.,  and  Cincinnati,  O.  Prior  to  the  enactment  of  the 
niendment  In  1902,  oomninnly  called  the  C.  O.  D.  statute,  and  which  Is 
•quoted  above,  they  had  no  business  place  in  Cincinnati,  but  had  been  for 
-several  7 ears  theretofore  making  what  Is  known  as  C.  O.  D.  shipments  froin 
'Covington  to  various  points  throughout  the  State  of  Kentucky,  among 
vi^hlch  was  Laurel  county,  where,  under  the  operation  of  the  act  of  1884,  the 
retailing  of  spirituous  liquor  was  prohibited.  Their  mode  of  business  was 
to  send  an  agent  to  the  county  to  take  orders  and  forward  them  to  appel* 
lants  at  Covington,  who  fllled  them  and  shipped  direct  to  the  customer  by 
the  Adams  Express  Co. ,  collect  on  delivery.  The  express  company  delivered 
the  packages  to  the  customers,  collected  the  selling  price,  and  paid  It  OTer 
to  the  appellants.  By  conducting  the  business  in  this  manner  they  snc- 
-cessfully  avoided  the  penalty  of  the  law  prohibiting  the  retailing  of  liqnoi 
in  Laurel  county,  under  the  principln  enunciated  in  the  opinion  of  this 
court  in  James  V.  Commonwealth,  102  Ky. ,  108,  holding  that  where  such 
"C.  O.  D.  shipments"  were  made,  the  sale  took  place  where  the  order  for 
the  whl.sky  was  received,  and  nut  at  the  place  where  it  was  delivered  by  the 
•carrier  and  paid  for  by  the  customer.  To  prevent  the  nullification  of  the 
local  opMon  law  thus  made  popslble  the  '*(j.  O.  D.  statute*'  was  enacted. 

After  1903  the  appellants,  evidently  not  desiring  to  surrender  their  busi- 
ness of  retailing  liquor  in  prohibition  counties  on  the  one  hand,  nor  to  sub- 
ject themselves  to  the  punishment  denounced  by  the  statute  as  amended  on 
the  other,  opened  up  a  branch  house  in  Cincinnati,  and  notified  their  cus- 
tomers in  local  option  diptricts  in  Kentucky  that  thereafter  all  orders  must 
'"be  sent  to  the  Cincinnati  business  place,  from  which  all  shipments  would  be 
made.  In  the  case  at  bar,  the  specific  facts  constituting  the  offense  of  which 
appellants  wrre  found  guilty,  are  as  follows:  One  Brltt  Davis  forwarded  to ap* 
pellant'.«  flace  of  business,  in  Cincinnati,  O.,  an  order  for  four  quarts  of 
whisky,  which  was  accepted  by  appellants,  who  shipped  it  to  him  In  Laurel 
county  through  the  Adams  Express  Co.,  "collect  on  delivery.'*  It  was  de- 
livered to  the  consignee  in  Laurel  county,  the  price  was  there  paid  to  the 
express  company,  and  forwarded  to  appellants.  The  whisky  was  contained 
In  four  quart  bottles,  which  were  enclosed  in  a  box,  arranged  and  sealed  for 
shipment.  The  appellants  contend  that  this  transaction  was  Interstate  com- 
merce, and  not  controlled  or  affected  ty  the  statutes  of  Kentucky.  For  the 
'Commonwealth  it  is  Insisted,  first,  that  the  sale  was  not  Interstate  com- 
'merce  because  the  retailing  of  liquor  is  not  interstate  commerce;  and,  sec- 
•  ond,  if  this  be  not  true,  the  sale  was  not  interstate  commerce,  because  the 
whisky  was  manufactured  in  Kentucky  by  citizens  thereof,  and  sent  across 
the  i=tate  line  into  Ohio,  merely  for  the  purpose  of  evading  the  local  option 
statutes  of  Kentucky. 

Upon  the  trial  of  the  case  the  State  introduced  Britt  Davis,  who  testified 
to  sending  the  order  to  appellants  through  D.  C.  Adams;  that.  In  return, 
the  whisky  was  shipped  to  him  at  East  Bernstadt,  Laurel  county,  and  there 
-delivered  to  and  paid  for  by  him.  In  response  to  question  2,  '*What  amount 
did  you  get,"  he  answered:  *'A  gallon  and  one-half  pint  bottle  and  a  little 
^ox.  They  called  it  a  bible,  I  think."  The  witness  showed  that  ^e 
^ 'bible,"  in  addition  to  the  liquor,  contained  a  corkscrew  and  a  dram  glass. 
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Upon  these  were  printed:  ** Woodland  Whisky.  Adopted  by  the  United 
States  goTernment  for  hospital  purposes.  Crigler  &  Grlgler,  Distillers, 
Covington,  Ky. "  In  response  to  question  86.  the  witness  stated  that  he  was 
told  by  Mr.  Barkley,  an  agent  of  appellant,  that  if  he  sent  to  Covington  for 
the  whisky  he  could  get  it  for  $8.86  by  sending  the  money,  but  if  he  sent  to 
'Cincinnati,  he  would  have  to  give  $8.85,  **and  they  (appellants)  had  to  send 
it  to  Cincinnati  to  ship  it." 

*'Q.  86.  Did  he  make  any  other  statement  to  you?" 

*'A.  He  said  he  could  not  ship  from  Covington  C.  O.  D.,  as  it  was  against 
the  law;  that  he  had  to  take  it  to  Cincinnati,  O.,  to  ship." 

-D.  C.  Adams  testified  that  he  was  an  agent  of  appellants  to  take  orders  in 
Laurel  county,  and  had  written  authority  to  represent  them.  A  paper  to 
that  effect  was  introduced  in  evidence,  and  is  as  follows: 

"This  is  to  certify  that  Mr.  D.  C.  Adams,  East  Bernstadt,  Kentucky,  has 
been  appointed  our  authorized  representative  to  take  orders  for  Woodland 
Whisky. 
**Terrltory  Assigned  Laurel  County. 

**We  have  paid  all  government  licensee,  which  gives  our  representatives 
the  right  to  take  orders  in  any  part  of  the  United  States,  whether  that  place 
Is  local  option,  prohibition,  or  otherwise.  This  paper  empowers  our  repre- 
sentative to  take  orders  only,  which  the  laws  of  the  revenue  department 
permit  him  to  do  for  us      We  bill,  ship  and  collect. 

•*By  a  special  ruling  of  the  United  States  Supreme  Court  express  com- 
panies may  now  deliver  whisky  C.  O.  D.,  in  any  State,  and  the  said  ruling 
holds  that  any  local  option  or  prohibition  law  to  the  contrary  is  in  violation 
-of  the  interstate  commerce  Inw,  and  is,  therefore,  not  binding. 

"CRIGLER  &  CRIGLER, 
"Distillers  of   Woodland  Whisky,  and   Sole  Proprietors  of  U. 
S.    Bond  Warehouses  and  Distillery  No.  64,  Seventh  Rev- 
(Seal)  enue  District  of  Kentucky. 

*'CRIGLER  &  CRIGLER, 
"Woodland 
"Distillery. 
"Covington,  Ky. 
"Covington,  Ky.,  this  day  of  April  13,  1903." 

J.  W.  Morin  testified  that  he  had  taken  orders  for  appellant,  and  had  re- 
ceived two  letters  from  them,  which  show  that  Mr.  Barkley,  spoken  of  by 
one  of  the  witnesses  as  the  agent  of  appellants,  represented  them,  and  also 
their  manner  of  doing  business  and  from  what  points. 

These  letters  were  introduced  in  evidence,  and  are  as  follows: 

"Covington,  Ky.,  April  10,  IfiOS. 
^*J.  W.  Morin.  Esq., 

"London,  Ky. : 
"Dear  ?ir— As  per  the  order  of  our  Mr.  Barkley,  we  are  shipping  to  your 
«ity  to-day  several  consignments  of  whisky.  He  advises  you  have' accepted 
the  agency,  and  you  will  be  allowed  commission  on  these  orders  as  per  en- 
closed terms  to  representatives.  Couimission  will  be  paid  you  on  all  busi- 
ness from  your  territory  whether  the  order  comrs  from  you  or  direct  from 
the  customers. 
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''There  will  be  no  trouble  io  regard  to  the  express  Agent  at  LoDdon  aod 
Pitteburg  deliverlDg  C.  O.  D.  ehlpmeDts,  as  we  have  taken  up  the  matter 
with  the  proper  authorities,  and  will  instruct  the  agent  to  deliver  G.  O.  D^ 
shipments. 

**The  orders  must  be  mailed  up  to  our  Cincinnati  ofSce,  as  per  enclosed 

envelopes.    We  will  do  everything  in  our  power  to  assist  you,  and  in  the  box 

for  yourself   we  have  included  two  quarts  for  pample  purpoees.    We  will 

keep  you  supplied  with  samples  in  the  proportion  of  one  quart  for  every  ten 

gallons  sold. 

"CRIGLER  &  CRIGLER."^ 

"Covington,  Ky..  May  14.  1909. 
•'Mr.  J.  W,  Morin, 

'* London,  Ky: 

"Dear  Sir— We  are  In  receipt  of  your  lettei  of  the  ISth,  enclosing  ten 
orders;  same  have  had  our  prompt  attention  and  gone  forward  by  flrst  ex- 
press, all  charges  prepaid.  We  note  your  remarks  in  reference  to  a  sample 
sent  you  on  the  9th  of  the  month.  We  hold  the  express  company's  receipt 
for  same,  and  they  should  have  delivered  it  on  the  19th.  If  yon  do  not  re- 
ceive it  in  a  day  or  two,  advise  us  and  we  Fhall  ship  you  a  duplicate  and 
make  a  claim  against  the  express  company  for  the  one  lost.  In  the  future 
always  enclose  your  order  hlanke  to  our  Cincinnati  branch,  as  per  enclosed 
envelope,  that  will  insure  prompt   shipment  as  soon  as  your  orders  arrive. 

"Looking  over  the  bo<)k»,  we  find  there  are  five  shipments  on  which  we 
have  not  bad  returns.  Perhaps  they  have  been  paid  in  the  express  company 
and  we  will  receive  them  in  a  few  days.  As  soon  as  we  have  returns,  we 
will  be  glad  to  pay  yon  commission. 

"Thanking  you  for  the  orders,  we  are, 

"Very  respectfully, 

"CRIGLER  &  CRIGLER." 

At  the  close  of  the  Commonwealth's  testimony  the  appellants  introduced 
no  evidence  in  their  own  behalf,  apparently  willing  to  submit  the  case  upon 
that  of  the  Commonwealth.  There  can  be  no  manner  of  doubt  that  they 
were  guilty  of  the  ofifense  with  \\hich  they  stood  charged,  unleFs  the  ship- 
ment they  made  of  the  whisky  from  their  warehouse  in  Cincinnati  to  the 
consignee  in  Laurel  county,  Kentucky,  is  protected  from  the  operation  of 
the  prohibition  laws  of  this  State  by  the  interstate  commerce  clause  of  the 
Constitution  of  the  United  States.  Our  State^  has  adopted  the  standard 
fixed  by  the  act  of  congress,  whereby  selling  less  than  five  gallons  of  spiritu- 
ous liquors  at  one  time  constitutes  retailing.  The  quantity  sold  in  the  case 
at  bar  wob  one  gallon,  and  the  question  before  us  is  whether,  under  the 
facts  of  this  case,  the  shipment  in  question  was  interstate  commerce. 

It  may  be  conceded  at  the  very  outset  that  the  shipment  is  not  taken  out 
of  the  category  of  interstate  commerce  by  the  act  of  congress  of  1890,  com- 
monly called  the  Wilson  Bill.  Under  this  act,  as  construed  by  the  Supreme 
Court  of  the  United  States  In  re  Rohrer,  140  U.  S.,  645,  and  Rhodes  t. 
Iowa,  170  U.  S.,  412,  the  prohibition  law  of  the  State  did  not  attach  until 
the  whisky  was  delivered  to  the  consignee.  If,  therefore,  we  are  to  leach 
the  conclusion  that  the  shipment  here  involved  was  not  Interstate  com- 
merce, it  must  be  upon  the  ground  either  that  selling  liquors  by  retail  is  do^ 
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Interstate  commerce,  or  that  the  particular  liquor  in  queetion  having  beei> 
made  in  Kentucky  and  shipped  by  citizens  of  this  State  out  of  the  State  for 
the  purpose  of  being  reshipped  into  the  State,  in  order  to  evade  the  prohibi- 
tion laws,  is  such  a  trick  or  device  as  forbids  it  being  considered  interstate 
commerce  for  that  reason.  No  one  who  reads  this  record  will  long  hesitate 
in  reaching  the  conclusion  that  the  act  In  question  was  a  retailing  of  liquor^ 
and  that  the  form'  of  the  procedure  was  adopted  merely  for  the  purpose  of 
giving  the  color  of  the  interstate  commerce  to  the  transaction  so  as  to  evade, 
the  penalty  denounced  by  the  prohibitory  State  statute  for  its  violation. 

The  case  of  Austin  v.  Tennessee,  179  U.  S.,  848,  involved  the  question  as^ 
to  whether  or  not  a  single  package  of  cigarettes  shipped  into  the  State  of  ~ 
Tennessee  from  North  Carolina,  contrary  to  a  statute  of  the  former  State, 
was  Interstate  commerce,  and,  therefore,  protected  by  the  Constitution  of^ 
the  Federal  government.     In   the  opinion,  at  page  869,  is  said:  *' The  real) 
question  In  this  case  is   whether  the  size  cf  the  package  in  which  tha  im-. 
portation  is  actually  made  is  to  govern ;  or  the  sl/e  of  the  package  in  which, 
bona  fide  transactions  are  carried  on  between  the  manufacturer  and   the^ 
wholesale  dealer  residing   in  different  States.    We  hold  to  the  latter  view. 
The  whole  theory  of  the  exemption  of  the  original  package  from  the  opera- 
tion of  State  laws  is  based  upon  the  Idea  that  the  property  is  imported  in. 
the  ordinary  form   in  which,  from  time  to  time  immemorial,  foreign  goods^ 
have  been  brought  into   the  country.    These  have  gone  at  once  Into  the 
hands  of  the  wholesale  dealers,  who  have  been  in  the  habit  of  breaking  the. 
packages  and  distributing  their  contents  among  the  several  retail  dealers, 
throughout  the  State.     It  was  with  reference  to  this  method  of  doing  busi- 
ness that  the  doctrine  of  the  exemption  of  the  original  package  grew  up. 
But  taking  the  words  'original  package'  in  their  literal  sense,  a  number  of - 
so-called  original  package  manufactories  have  been  started  through  the 
country,  whose  business  it  is  to  manufacture  goods  for  the  express  purpose. 
of  sending  their  products  into  other  States  In  minute  packages,  that  may  at 
once  go  into  the  hands  of  the  retail  dealers  and  consumers,  and  thus  bid  de- 
fiance to  the  laws  of  the  State  against  their  imporcation  and  sale.     In  all 
the  cases  which  have  heretofore  arisen   in  this  court  the  packages  were  of 
such  size  as  to  exclude  the  idea  that  they  weru  to  go  directly  into  the  hands 
of  the  consuiner,  or  to  be  used  to  evade  the  police  regulations  of  the  State, 
with  regard  to  the  particular  article.     No  doubt  the  fact  that  cigarettes  are. 
actually  imported  in  a  certain  package  is  strong  evidence  that  they  are  orig- 
inal packages  within  the  meaning  of  the  law;  but  this  presumption  attaches: 
only  when  the  importation  is  made  in   the  usual  manner  prevalent  among 
honest  dealers,  and   in  a  bona  fide  package  of  a  particular  el'/e.    Without 
undertaking  to  determine  what  is  the  proper  size  of  an  original  package  in 
each  case,  evidently  the  doctrine  has  no  application  where  the  manufacturer^ 
puts  up  the  package  with  the  express  intent  of  evading  the  laws  of  another. 
State,  and  is  enabled  to  carry  out  his  purpose  by  the  facile  agency  of  an  ex- 
press company   and  the  connivance  of   his  consignee.    This  court  has  re- 
peatedly held  that,  so  far  from   lending   its  authority   to  frauds  upon   the. 
sanitary  laws  of  the  several  States,  we  are  bound  to  respect  such  laws  and  ta 
aid  in  their  enforcement,  so  far  as  can  be  done  without  infringing  upon  the 
constitutional  rights  of  the  parties.    The  consequences  of  our  adoption  o^ 
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^defendant's  contention  wonld  be  far-reaching  and  dlsaatrooB.  For  the  pur- 
'pose  of  aiding  a  manufacturer  In  evading  the  laws  of  a  sister  State  we 
-should  be  compelled  to  recognise  anything  as  an  original  package  of  beer 
^from  a  hogshead  to  a  ^lal;  anything  as  a  package  of  cigarettes  from  an  Iro- 
^porter's  case  to  a  single  paper  box  of  ten,  or  e^en  a  single  cigarette,  if  Im- 
ported separately  and  loosely;  anything  from  a  bale  of  merchandize  to  a 
single  ribbon,  provided  only  the  dealer  sees  fit  to  purchase  his  stock  outside 
^tbe  State  iind  import  It  In  minute  quantities." 

This  reasoning  applies  with  special  force  to  the  transaction  at  bar.  Here 
'the  intention  to  evade  the  prohibition  laws  of  the  State  was  not  pretended 
to  be  concealed.  Appellants  sent  their  agent  into  a  prohibition  ooun^ 
soliciting  orders,  and  when  obtained  shipped  whisky  which  had  been  manu- 
factured in  Kentucky  and  sent  across  the  line  into  the  State  of  Ohio  for  Ihe 
purpose  of  imparting  to  it  the  quality  of  Interstate  commerce,  and  of  then 
reshipping  it  into  the  State  to  customers,  in  vlolntlon  of  law.  Such  a  trans- 
action is  a  mere  device  to  evade  the  laws  of  the  State;  it  has  not  one  attrib- 
ute of  legitimate  Interstate  cnmmeice;  it  is  simply  an  attempt  to  retail 
liquor  contrary  to  the  laws  of  the  State,  under  the  protection  of  the  Consti- 
tution of  the  United  States.  If  this  method  of  doing  business  is  to  receive 
the  protection  of  the  Constitution  as  interstate  commerce,  it  need  no  argu- 
ment to  demonstrate  that  there  can  be  no  effective  prohibition  of  the  retail* 
ing  of  liquor  In  any  State  unless  all  the  other  States  have  likewise  prohib- 
ited it,  for  it  is  evident  that  it  would  lie  in  the  power  of  any  dealer  on  one 
side  of  the  mathematical  line  dividing  the  States  to  send  his  messengers 
-across  the  line,  and  deliver  the  prohibited  liquor  by  the  quart,  pint,  or  even 
drink.  If  the  appellants  can  ship  whiHky  to  Laurel  county  by  the  quart  or 
gallon  from  their  warehouse  in  Cincinnati,  why  might  they  not,  by  a  con- 
venient use  of  the  telephone,  send  it  across  from  Cincinnati  to  Covington 
by  the  glass,  and  cnll  that  the  original  package?  But  we  feel  our  inability 
to  state  tht!  unsoundness  of  appellant's  contention  as  forcibly  as  has  the 
Supreme  Court  in  the  opinion  above  quoted.  Borrowing  the  language  of 
Mr.  Justice  Brown,  it  is  evident  that  "the  doctrine  (of  original  p9ckage)ha8 
no  application  where  the  manufacturer  puts  up  the  package  with  the  ex- 
press intent  of  evading  the  laws  of  another  State,  and  is  enabled  to  carry 
out  his  purpose  hy  the  facile  agency  of  an  express  company,  and  the  con- 
nivance of  his  consignee." 

We  conclude,  therefore,  upon  the  authority  of  Austin  v.  Tennessee,  this 
shipment  was  not  legitimate  interstate  commerce,  but  a  mere  trick  or  de- 
vice to  evade  the  prohibition  laws  of  the  State;  and  this  particular  whisky 
was  never  interstate  commerce  for  the  additional  reason  that  it  was  manu- 
factured by  citizens  of  this  State,  in  this  State,  sent  to  Ohio,  and  then 
shipped  back  into  the  State  for  the  express  purpose  of  evading  the  prohibi- 
tion laws  of  this  Commonwealth.  The  r<'cord  discloses  that  appellants  noti- 
fied their  customers,  after  the  enactment  Of  the  C.  O.  D.  statute,  that  they 
must  send  their  orders  to  the  Cincinnati  office,  and  that  a  small  additional 
sum  must  be  paid  in  excess  of  the  usual  price  to  cover  the  cost  to  appellants 
x)f  shipping  the  whisky  to  Cincinnati  for  the  purpose  of  n*8hipment  back  to 
the  customer.  This  transaction  was  so  transparent  a  device  as  to  require 
•no  argument  to  demonstrate  that  it  had  no  element  of  Interstate  oommerce, 
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and  was,  therefore,  subject  to  the  prohlbiiion  of  laws  of  the  State.    ThlsL 
being  true,  there  is  no  question  of  the  gviilt  of  appellants. 

The  whole  subject  of  the  rights  of  congress  under,  the  commerf^ial  clause-, 
of  the  Constitution,  and  the  police  power  of  the  State,  under  its  reserved 
rights,  is  thus  summarized  by  John  Randolph  Tucker,  in  his  work  on  the. 
Constitution  of  the  United  States  (volume  2,  section  260):  "The  delicate, 
boundary  line  between  the  congressional  and  State  power  may  be  drawn  by 
the  judiciary  upon  the  principle  that  the  State  may  not  mala  fide,  under, 
color  of  its  reserved  power,  impinge  on  the  commercial  power  of  congress; 
and  congress  may  not,  under  (olor  of  its  granted  power,  impinge  on  the. 
reserved  power  of  the  State.    Bona  fides  is  required  on  both  sides.    Thia, 
bona  fides  is  equivalent  to  the  word  'frankly'  in  the  quotation  above  from 
the  chief  justice.    Each  must  use  its  distinct  power  in  such  a  way  as  not. 
to  trench  on  the  power  of  the  other.    Where  the  judiciary  find  that  a  State, 
uses  its  reserved  power  as  a  pretext  to  regulate  commerce,  or  that  congress, 
under  the  commerce  power,  invades  the  reserved  clause  jurisdiction  of  tbe^ 
State,  it  shall  so  adjust  it  in  both  cases  as  to  maintain   the  supreme  law   of 
the  land  over  congress  and  the   States,  hence  the  early  laws  of  congressi 
regulating  commerce  respected  the  quarantine  laws  of  the  State,  and  aided 
their  maintenance,  and   did  not  obstruct  them,  and  this  because  a  law  ta 
regulate  commerce  was  neither  necessary  nor  proper,  but  the  contrary,  when, 
it  introduced  into  the  State  disease  and  death,  physical  or  moral,  contrary 
to  the  State  quarantine. ' ' 

It  is  believed  that  this  states  the  true  rule  of  the  subject-matter  under  dis- 
cussion. To  quote  the  language  of  Mr.  Justice  Gray,  in  his  dissenting 
opinion  in  Leisy  v.  Hardin,  185  U.  S.,  160:  ''Because  to  hold  otherwise, 
would  add  nothing  to  the  dignity  and  supremacy  of  the  powers  of  congressK 
while  it  would  cripple,  not  to  say  destroy,  the  whole  control  of  every  State, 
over  the  sale  of  intoxicating  liquors  within  its  borders." 

Judgment  affirmed. 
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(Filed  May  18,  1906— Not  to  be  reported. ) 

Furber  &  Jackson,  W.  L.  Brown  and  G.  G.  Brock  for  appellants. 

N.  B.  Hays  and  Lorine  Mix  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  case  is  one  of  seven  of  the  same  style,  and  involving  the  same  ques- 
tions, which  were  heard  together.    The  facts  aresubstantiallylsimilarto  thal^ 
of  Crigler  Sc  Crlgler  v.  Commonwealth,  No.  178,  this  day  decided,  and  it  ii^ 
affirmed  upon  the  authority  of  that  case. 


H.  L.  &  J.  S.  CRIGLER  v.  COMMONWEALTH   (No.  170). 
(Filed  May  18,  1905— Not  to  be  reported.) 
Fuzber  &  JacksoD,  W.  L.  Brown  and  G.  G.  Brock  for  appellants. 
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N.  B.  Haye  and  LoriDe  Mix  for  appellee. 

Appeal  from  Laarel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  cape  is  one  of  seTen  of  the  same  style,  and  Involving  the  same  ques- 
'tions,  which  were  heard  together.  The  faots  are  substantially  similar  to  that 
t)f  Crigler  &  Crigler  ▼.  Commonwealth,  No.  178,  this  day  decided,  and  it  is 
affirmed  upon  the  authority  of  that  case. 


R.  L.  &  J.  S.  CRIGLER  v.  COMMONWEALTH  (No.  174). 

(Filed  May  18,  1906— Not  to  be  r«>ported.) 

Furber  &  Jackeon,  W.  L.  Brown  and  G.  G.  Brock  for  appellants. 

N.  B.  Hays  andljorine  Mix  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  case  is  one  of  seven  of  the  same  style,  and  involving  the  same  qu**s- 
tions.  which  were  heard  together.  The  faots  are  substantially  similar  to 
that  of  Crigler  &  Crigler  y.  Commonwealth,  No.  173,  this  day  decided,  and 
It  is  affirmed  upon  the  authority  of  that  case. 


R.  L.  &  J.  S.  CRIGLER  v.  COMMONWEALTH  (No.  176). 

(Filed  May  18,  1906— Not  to  be  reported.) 

Fnrber  &  Jackson,  W.  L.  Brown  and  G.  G.  Brock  for  appellants. 

N.  B.  Hnys  and  Loraine  Mix  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  rase  is  one  of  se^en  of  the  same  style,  and  involving  the  same  ques- 
tions, which  were  heard  together.  The  facts  are  substantially  similar  to 
that  of  Crigler  &  Crigler  v.  Commonwealth,  No.  178,  this  day  decided,  and 
4t  is  nlllrined  upon  the  authority  of  that  case. 


R.  L.  &  J.  S.  CRIGLER  v.    COMMONWEALTH  (No.  180). 

(Filed  May  18,  1905— Not  to  be  reported.) 

Furber  &;  Jackson,  W.  L.  Brown  and  G.  G.  Brock  for  appellants. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  case  is  one  of  seven  of  the  same  style,  and  involving  the  same  ques- 
tions, which  were  hard  together.  The  facts  are  substantially  similar  to  that 
x}f  Crigler  &  Crigler  v.  Commonwealth,  No.  178,  this  day  decided,  and  it  is 
offiimed  upon  the  authority  of  that  case. 
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R.  L.  &  J.  S.  CRIGLER  v.  COMMONWEALTH  (No.  188). 

(Filed  May  18,  1905— Not  to  be  reported. ) 

Furber  &  Jackson,  W.  L.  Brown  and  G.  G.  Brock  for  appellants. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  oase  is  one  of  se^en  of  the  same  style,  and  involving  the  same  ques- 
tions, which  were  heard  together.  The  facts  are  substantially  similar  to 
that  of  Crigler  &  Crigler  v.  Commonwealth,  No.  178,  this  day  decided,  and 
it  Is  affirmed  upon  the  authority  of  that  oase. 


BEAN,  &c.  V.  VENABLE,  &c. 

(Filed  May  18,  1905— Not  to  be  reported.) 

Sale  of  land— Deed  adjudged  a  mortgage— Rights  of  parties— In  an  action 
tj  B.  against  V.  to  recover  a  house  and  lot  which  B.  had  conveyed  to  V. 
lor  $141,  and  which  Y.  had  agreed  to  reconvey  to  B.  at  the  same  price,  on 
which  B.  agreed  to  pay  8  per  cent,  interest,  a  part  of  which  was  paid,  but 
which  V.  subsequently  sold  and  conveyed  to  G.  for  1150,  Held— That  the 
transaction  between  B.  and  V.  was  a  mortgage,  and  that  V.  should  be 
charged  with  what  he  received  from  B.,  including  the  $150  he  got  for  the 
property  from  G.,  and  credited  by  the  purchase  price,  with  8  percent,  in- 
terest, and  the  balance  w/is  payable  to  B. 

Pendleton  &  Bush  and  J.  M.  Benton  for  appellants. 

J.  F.  Winn  for  appellees. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

In  the  ypar  1893  Asa  Bean  bought  a  mare  from  Dr.  O.  R.  Yennble  for  1186 
^nd  procured  Charles  rtwift  to  pay  Venable  the  money  by  executing  to 
Swift  a  mortgage  on  n  house  and  lot  which  was  the  residence  of  himself 
and  wife.  In  April,  1894,  Swift  wanted  his  money  and  thereupon  Bean  and 
wife  conveyed  the  house  and  lot  to  Dr.  Venable  in  consideration  of  S141, 
"fllS  of  which  was  paid  by  Venable  to  Swift,  and  the  remainder  to  Bean's 
wife.  Bean  and  wife  remained  in  possession  of  the  property  as  tenants  of 
Venable  at  $2  a  month,  Bean  to  pay  also  the  taxes,  insurance,  and  keep  up 
the  repairs. 

Not  long  after  this  Bean's  wife  died  and  Venablo  proposed  to  Bean  to  deed 
the  property  back  to  him  at  $141,  if  Bean  would  pay  him  $100,  and  give  a 
note  for  the  remainder.  Bean  agreed  to  do  this,  but  did  not  pay  the  (100. 
However,  he  from  time  to  time  made  payments  to  Venable,  which  Venable 
credited  on  the  rent  account,  aggregating  about  $150,  much  of  this  being 
paid  in  the  year  1899.  Things  ran  along  in  this  way  until  April,  1901,  when 
Venable  sold  and  conveyed  the  land  to  Miss  Ethel  Garner  for  $150.  Before 
the  sale  to  Miss  Garner  Venable  testifies  that  he  saw  Bean  and  asked  him 
if  he  wished  to  carry  out  his  contract  to  purchase  the  place,  and  that  Bean 
fiaid  that  he  did  not;  but  Bean  denies  this.    About  a  month  later  Miss  Gar- 
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ner  sold  and  conveyed  the  place  to  T.  G.  Barrow  in  oonsideration  of  $200, 
and  in  tbe  follovving  September  Bean  filed  this  suit  against  Venable,  Bar- 
row and  Misa  Garner  to  recover  tbe  property,  charging  that  the  deed  made 
to  Venable  In  1894  was  only  a  mortgage  to  secure  $150.  The  circuit  oonrt 
found  tbe  facts  to  be  as  above  stated,  and  while  there  Is  much  conflict  in 
the  evidence  we  see  no  reason  to  disturb  bis  finding  on  the  facts.  He  dis- 
missed the  petition  against  Miss  Garner  and  Barrow,  but  gave  Bean  a  judg* 
ment  against  Dr.  Venable  for  S00.81.  Bean  appeals  and  Venable  prosecutes 
a  cross  appeal. 

Miss  Garner  and  Barrow  were  bona  fide  purchasers  without  notice.  The 
title  of  record  was  in  Venable,  and  they  having  purchased  from  Venahle, 
without  notice  of  any  equity  on  the  part  of  Bean  to  the  property,  his  peti- 
tion was  properly  dismissed  as  af^ainst  tbem.  As  between  Bean  and  Dr. 
Venable  the  judgment  of  the  circuit  court  seems  to  follow  the  equity  of  the 
case,  and  to  be  substantially  correct.  Tbe  proof  shows  that  in  making  the 
transaction  with  Dr.  Venable  it  was  the  intention  of  the  parties  to  vest  the 
title  in  him. 

The  proof  also  shows  that  the  proposition  which  Venable  made  to  Bean  of 
Belling  the  property  back  to  him  included  as  part  of  the  consideration  that 
Bean  was  to  pay  Venable  interest  at  8  per  cent.  Venable  can  not  be  allowed 
to  keep  both  the  property  and  the  money  which  Bean  paid  him  on  the  con- 
tract, and  from  all  the  evidence  we  are  satisfied  that  the  money  which  Bean 
paid  was  not  paid  as  rent,  but  was  paid  on  the  contract  and  for  the  purpose 
of  having  the  title  to  the  property  reconveyed  to  him.  As  tbe  8  per  cent. 
was  a  part  of  tbe  consideration  which  Bean  was  to  pay  for  the  property,  he 
can  not  complain  that  the  account  between  him  and  Venable  is  settled  on 
this  basis.  The  court  charged  Venable  with  what  he  had  received,  includ- 
ing the  S150  which  he  got  for  the  property,  and  credited  him  by  the  purchase 
price  of  9141,  with  interest  at  8  per  cent.,  thus  finding  the  balance  against 
him  as  above  stated.  It  is  apx>arent  from  the  evidence  of  Proctor  that  Ven- 
able was  to  have  8  per  cent.,  and  the  settlement  of  the  account  made  by  tbe 
chancellor  seems  to  do  substantial  justice  between  the  parties.  If  we  treat 
the  verbal  contract  between  Dr.  Venable  apd  Bean  as  void,  then  Venable 
would  have  to  return  the  consideration  received  with  interest,  and  Bean 
would  he  charged  with  the  use  of  the  house,  less  taxes,  insurance  and  re- 
pairs. In  cases  of  this  sort,  as  between  vendor  and  vendee,  tbe  rents  are 
usually  fixed  according  to  tbe  interest  on  tbe  purchase  money,  and  if  we 
figure  the  account  on  this  basis  we  reach  practically  the  same  result  as  thai 
reached  by  the  chancellor.  Dr.  Venable  had  no  substantial  grounds  of  com- 
plaint as  he  thus  gets  what  he  was  willing  to  take,  his  purchase  mon^. 
with  interest  at  8  per  cent. 

The  judgment  appealed  from  is,  therefore,  affirmed  on  the  original  and 
cross  appeal. 


DOWLING'S  ADM'X  v.  WALKER,  &a 

(Filed  May  18,  1906. ) 

1.  Forcible  detainer— Appeal— Superpedeas  bond— Action  on— Reoovery— 
Where  in  a  forcible  detainer  proceeding  the  defendant  appealed  from  ft 
judgment  of  tbe  circuit  court  awarding  a  writ  of  restitution  against  hhD» 


'  1 


dowling's  adm'x  v.  WALKEB,  ftO.  92^ 

by  executing  a  supenedeas  bond  nnder  aeotion  748  of  the  CWIl  Code,  InsteaiS* 
of  a  traverse  bond  under  section  4€8  of  the  Code,  the  covenant  of  such  super- 
sedeas bond  does  not  cover  an  attorney *s  fee  as  part  of  the  costs  recoverable- 
thereon. 

2.  InsuflSolent  surety— New  bond— Time  covered— Where  a  supersedeas  bond, 
has  been  executed  by  the  appellant  with  IneuiBcient  surety,  and  on   motion, 
of  appellee  a  new  bond  is  required   to   be  executed  by  appellant  with  suffi- 
cient surety  pending  the  appeal,  the   new  bond  is  not  liojited  in  its  opera- 
tion to  the  time  elapsing  between  the  date  of  its  execution  and  the  day  upon^ 
which  the  property  was  returned  to  the  owner,  but  relates  back  and  covers 
the  period  between  the  execution  of  the  first  bond,  the  surety  of  which  waa. 
adjudged  insufficient,  and   the  date  of  the  return  of  the  property  to  the 
owner. 

8.  Damages  for  detention— Rent— Waste— Theft— Where  in  a  written  lease- 
between  a  landlord  and  tenant  for  the  rent  of  a  distillery,  both  of  whom, 
were  experienced  distillers,  fixing  the  annual  rental  at  11,000,  in  an  action, 
on  the  supersedeas  bond  for  the  damages  in  detaining  the  property,  by  the 
lessor  against  the  lessee,  the  measure  of  damages  for  the  rent  is  at  the  rate* 
of  SI, 000  per  year  for  the  time  it  was  so  detained,  and  as  appellant  was  entitled, 
to  recover  whatever  damages  accrued  to  the  property  during  the  period  cov- 
ered by  the  supersedeas  bond,  due  to  the  negligence  of  the  party  detaining  it 
such  partj  Is  liable  for  the  blowing  down  of  the  smoke  stack  if  it  resulted 
from  his  failure  to  properly  secure  it,  and  for  other  damages  of  a  similar- 
kind  which  accrued  because  of  his  failure  to  take  such  care  of  it  as  a  pru- 
dent owner  would  of  his  own  property  as  well  as  for  all  property  taken  by- 
theft,  which  he  could,  by  diligence,  have  prevented  by  repairing  the  house^ 
or  employing  a  watchman  to  protect  it. 

L.  W.  McKee,  Willie  &  Todd  and  Wm.  Carroll  for  appellant. 

Humphrey,  Hines  &  Humphrey  and  F.  R.  Feland  for  appellees. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  is  an   action  on  a  supersedeas  bond   executed   by  J.  B.  Walker,  as- 
principal,  and  the  American  Bonding  and  Trust  Co.,  of  Baltimore  City,  afr 
surety,  to  John  Dowling,  in  a  forcible  detainer  proceeding  between  Dowlin^ir 
and  Walker,  to  recover  possession  of  a  distillery  plant  and  fifteen  acres  of 
land  situated  in  Anderson  county,  Kentucky. 

The  facts  out  of  which  this  litigation  grows  are  substantially  as  follows: 
Walker  owned  the  distillery  plant  and  land,  and  executed  a  mortgage  upon. 
it  to  Dowllug  to  secure  borrowed  money.    This  mortgage   was   foreclosed, 
by  a  judgment  of  the  Anderson  Circuit   Court,  but  a  sale  was  not  had» 
an  arrangement  having  been  effected  between  the  parties  by  which  Walker - 
was  to  pay  the  interest  on  the  debt. 

In  1900  Walkt^r  sold  the  property  to  Dowling  for  the  existing  debt,  and. 
executed  and  delivered  to  him  a  deed  therefor,  at  the  same  time  leasing  it 
from  the  latter  for  u  term  of  one  year,  at  a  stipulated  rental  of  $1,000  per 
annum,  with  the  privilege  of  renewal  for  another  year  at  the  same  rental. 
Based  upon  a  breach  of  some  of  the  conditions  of  the  lease  not  necessary  to 
be  here  set  forth,  in  February,  1901,  Dowling  instituted  a  forcible  detainer 
proceeding  against  Walker  to  recover  possession  of  the  property.  A  trial  in 
the  Anderson  County  Court  resulted  in  a  verdict  of  guilty,  upon  which  waa-~ 
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entered  a  JudKment  of  reatitutlon  in  favor  of  DowUng.  This  inquisltlnii 
*wa8  traversed  by  Walker,  who  executed  bond  and  appealed  to  the  Aodereon 
*Circuit  Court.  A  trial  Id  that  tribunal  likewise  resulted  In  a  yerdict  of 
Igullty,  and  a  judgment  of  restitution  In  accordance  therewith.  From  this 
judgment  Walker  appealed  to  this  court,  and  on  the  27th  day  of  April, 
1901,  ezeouted  a  supersedeas  bond  under  section  748  of  the  GlvU  Code,  with 
J.  R.  McBrayer  as  surety.  Dowllng  deeming  McBmyer  to  be  insolvent,  en- 
tered a  motion,  in  vacation  of  this  court,  before  Judge  J.  P.  Hobson,  that 
Walker  be  required  to  execute  a  supersedeas  bond  with  sufficient  surety, 
under  section  750  of  the  Civil  Code.  This  proceeding  resulted  in  an  order 
requiring  Walker  to  execute  another  supersedeas  bond  with  sufficient  surety, 
which  was  complied  with  on  the  16th  day  of  July,  1901,  by  the  execution  of 
the  bond  sued  on  herein. 

Afterwards  the  judgment  of  the  circuit  court  was  affirmed  by  this  court 
and  a  writ  of  restitution  issued,  under  which  Dowllng  was  placed  in  pos- 
session of  his  property  on  the  2Ist  day  of  May,  1903;  whereupon  he  instituted 
this  action  upon  the  supersedeas  bond  executed  on  the  16th  day  of  July,  1901, 
to  recover  damages  for  the  wrongful  detention  of  his  property  during  the 
period  elapsing  between  April  27,  1901,  and  May  21,  1903,  being  one  year  and 
•twenty -four  days. 

In  his  petition  he  alleges  that  during  the  period  mentioned  Walker 
collected,  as  storage  on  whisky  In  the  bonded  warehouse  on  the  property 
and  appropriated  to  his  own  use,  (1,986  50,  which  he  is  entitled  to  recover, 
-or,  if  this  be  not  so,  then  he  Is  entitled  to  a  reasonable  rental  of  the  prop- 
•erty  for  the  time  mentioned,  which  he  alleges  to  be  11,965.50;  also  that  dur. 
ing  the  time  the  property  was  wrongfully  detained  from  him  great  waste 
"was  committed  by  Walker,  aggregating  12,066,  consisting  in  the  latter's  per- 
mitting  the  smokestack  of  the  distillery  to  be  blown  down  by  neglecting  to 
properly  secure  it;  the  beer  and  water  pumps  to  be  blown  down  or  taken 
away,  and  a  large  quantity  of  the  tools  and  implements  and  machinery  to 
be  stolen  or  destroyed.  He  further  claims  the  sum  of  IS60  as  a  reasonable 
attorney's  fee  expended  by  him  in  the  recovery  of  the  property  in  the  forcible 
detainer  proceeding,  and  the  additional  sum  of  €59  court  cost  paid  by  him. 

Walker  and  his  surety  filed  separate  answers,  and  without  examining  the 
pleadings  with  particularity  it  is  sufficient  to  say  that  all  of  the  material 
allegations  of  the  petition  were  placed  in  issue.  Without  objection  the  case 
was  transferred  to  the  equity  side  of  the  docket,  and  referred  to  the  commis- 
sioner to  report  on  the  damages  accruing  to  Dowllng  during  the  time  his 
property  was  detained  from  him.  It  was  ascertained  by  the  commissioner 
that  the  property  had  been  wrongfully  detained  from  Dowllng  by  Walker 
fzom  the  27th  day  of  Apiil,  1901,  to  the  Slst  day  of  May,  190S,  a  period  of 
one  year  and  twenty-four  days;  that  during  this  time  W~alker  had  collected 
•11,985.50  as  storage  on  whisky  deposited  in  the  bonded  warehouse;  that  of 
this  sum  four  fifths  was  necessarily  expended  in  oaring  for  the  whisky, 
leaving  a  net  profit  of  one-fifth,  or  $897,  which  was  allowed  Dowllng;  that 
a  reasonable  rental  of  the  property  was  1250  per  year,  and,  therefore,  the 
sum  of  1266.56  was  allowed  as  rent  for  the  whole  period.  The  commissioner 
further  ascertained  that  Dowllng  had  expended  952  in  court  costs,  which 
'^as  allowed,  making  a  total  of  1715.56.    Two  hundred  and  fifty  dollars  was 
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adeemed  a  reaeonable  attorney's  fee.  This  item,  however,  was  neither  rejected 
Dor  allowed,  but  submitted  to^the  court. 

Both  parties'filed  exceptions  to  this  report,  which,  upon  final  judgment, 
^were  thus  disposed  of.  The  attorney's  fee  was  rejected  in  toto,  as  was  olso 
the  item  of  $266.66  rent;  the  Item  of  court  costs,  162,  was  allowed,  and  also 
$891.84  as  net  storage  on  whisky,  the  rent  of  the  fifteen  acres  of  land  for 
pasturage,  and  for  8uchj[damage  as  accrued  to  the  landlord  by  the  waste  of 
the  tenant  during^  the  period  in  controversy,  and  a  judgment  awarded  for 
the  aggregate  sum  of  $484.60,  to  reverse  which  this  appeal  is  prosecuted. 

Pending  the  litigation  Dowling  died,  and  the  action  was  revived  in  the 
name  of  his  wife  asjadm'inistratrix  of  his  estate.  The  bond  which  consti- 
tutes the  basis  of  appellant's  cause  of  action  is  a  sui)ersedeas  bond  issued 
under  the  authority  of  section  748  of  the  Civil  Code,  and  not  a  traverse  bond 
under  section  463,  as  is  urged  by  appellant.  The  covenant  of  a  supersedeas 
^ond  does  not  cover  an  attorney's  fee  as  a  part  of  the  costs.  (Welch  v. 
"Welch,  106  Ky.,  4i>6;  Buckner  v.  Bogard,  8  Ky.  Law  Rep.,  701.) 

The  bond  sued  on  is  not  limited  in  its  oppration  to  the  time  elapsing 
between  the  date  of  its  execution  and  the  day  upon  which  the  property  was 
returned  to  appellant,  but  relate?  back  and  covers  the  period  between  the 
-execution  of  the  first  bond,  the  surety  of  which  was  adjudged  insufilcient, 
and  the  date  of  the  return  of  the  property  to  appellant.  (Hargis  v.  Mayes, 
30  Ky.  Law  Rep.,  1965;  Wilson  v.  King,  23  L.  R.  A.,  802.) 

In  the  case  of  Turner  v.  Johnson,  106  Ky.,  460,  which  was  an  action  upon 
a  supersedeas  bond,  and  in  piinciple  identical  with  the  case  at  bar,  the 
measure  of  damage  on  thd  bond  is  thus  set  forth : 

*  *  *  '*The  bond  sued  on  obligates  the  appellee  to  pay  appellants  the 
reasonable  and  fair  rent  of  the  property  during  the  time  he  was  kept  out  of  it 
by  reason  of  the  bond,  and  any  damages  he  sustained  from  waste  or  injury 
to  his  property  during  this  time." 

Tested  by  this  principle,  what  was  a  reasonable  rent  for  the  property  dur- 
ing the  year  and  twenty-four  days  appellant  was  kept  out  of  possession? 
Dowling  testified  that  it  was  worth  $1,000  per  year;  Walker  says  $260. 

But  the  parties,  both  of  whom  were  experienced  distillers,  fixed  it  In  the 
written  lease  at  $1,000  per  year.  They  of  all  men  knew  best  what  the  prop- 
erty was  worth.  Under  the  terms  of  the  lease,  if  Walker  elected  to  hold  the 
property  for  the  second  year,  he  was  to  pay  a  $1,000  for  its  use.  He  did  hold 
It  for  that  term,  not  by  election,  but  by  keeping  his  landlord  out  of  posses- 
aion  by  the  bond  sued  on.  To  hold  him  to  this  rental  is  to  make  him  pay 
^exactly  what  he  agreed  to  pay  for  the  same  time;  and  we  think  the  stipula- 
tion in  the  lease  a  fair  criterion  of  the  rental  value  of  the  property.  This 
view  concedes  Walker  the  right  to  the  storage  commission,  and,  so  far  as 
this  question  is  concerned,  leaves  the  parties  just  as  if  Walker  had  elected  to 
hold  over,  with  the  addition  that  he  must  pay  for  the  twenty  four  days  at 
the  rate  of  $1,000  per  year. 

Appellant  was  clearly  entitled  to  recover  whatevei  damages  accrued  to  the 
property  during  the  period  covered  by  the  supersedeas  bond  due  to  the  negli- 
gence of  Walker.  In  Turner  v.  Johnson,  supra,  on  this  subject,  it  was  said: 
''It  was  the  duty  of  appellee  to  use  the  property  and  take  care  of  it  just  as  a 
^prudent  owner  would  use  his  own  property.    It  was  waste  to  fail  to  keep 
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it  in  reflflonable  repair.  The  rule  of  care  required  in  this  case  ie  different 
from  that  required  of  an  oocupant  seeking  a  resoiseion  where  he  is  not  io 
fault  as  to  the  holding.  Appellee  was  in  the  wrong,  and  if,  while  he  held 
the  property  by  means  of  the  machinery  of  the  law,  he  let  it  so  to  waste  for 
lack  of  the  attention  that  a  prudent  owner  would  give  his  own  property,  he 
is  responsible  for  the  damages  thereby  resulting  to  appellants.  It  was  his 
duty  to  see  that  the  tenants  took  proper  oaie  of  the  property,  and  that  no 
waste  was  done  by  them  or  by  the  railroad  company  while  it  was  held  by 
him.'* 

Measured  by  this  rule,  we  are  unable  to  see  why  Walker  is  not  liable  for 
the  blowing  down  of  the  smokestack,  if  that  rebulted  from  his  failure   to 
properly  secure  it,  and  for  any  other  damage  of  a  similar  kind  which  accrued 
because  of  his  failure  to  take  such  care  of  it  as  a  prudent  owner  would  of 
his  own  property ;  and  clearly  he  must  account  for  all  the  property  taken 
by  theft;  certainly  he  could,  by  diligence,  have  prevented  loss  of  the  prop- 
erty in  this  way.    The  fact  that  the  distillery  was  open,  and  could  not  be 
locked  up  because  the  doors  were  down,  or  the  weather-boarding  off,  is  no 
excuse:  it  was  his  duty  to  have  repaired  the  house  so  as  to  have  kept  the 
machinery  and  other  implementE  safe,  or,  at  all  events,  to  have  employed  a- 
watchman  to  protect  it.     For  the  pui poses  of  this  case  it  is  not  necessary  to 
extend  the  principle  of  Walker's  liability  for  waste  beyond  the  rule  an- 
nounced  in  Turner  v.  Johnson,  but   it  has  often   been   held  that  one  who 
wrongfully  withholds  the  property  of  another  becomes  its  insurer.    The  case 
of  Carroll   v.  Early,  4  Bibb,  270,  was  an   action   to  recover  the  value  of  a 
slave  who  had  died  in  the  possession  of  one  who  wrongfully  held  him,  but 
without  fault  on  the  part  of  the  defendant.     Chief  Justice  Boyle  thus  stated 
the  rule:    "For,  admitting  that  he  acquiied  the  possession  of  the  slave 
rightfully,  yet  his  detention  of  the  slave  after  the  action  commenced  was 
certainly  wrong;   and  he  who  wrongfully  detains  the  property   of  another 
does  it  at  his  own  peril,  and  will  be  responsible  to  the  proprietor  although 
the  property  be  destroyed  by  accident  or  taken  from  him  by  violence.     Thus 
it  is  held  that  all  bailees  are  responsible  for   losses  by  casualty  or  violence 
after  their  refusal  to  return  the  things  bailed  on    lawful  demand.     (Jones' 
Law  of  Bailment,  04;  Dear   v.    Brannon,  4   Bush,  71;  Munford  v.  Taylor,  2 
Met.,  500;  Kelly  v.  White,  17  B.  Mon.,  08.)" 

"So  question  is  made  ty  either  party  as  to  the  propriety  of  the  allowance- 
of  $62  as  court  costs. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


COMMONWEALTH  v.  LOUISVILLE  &  NASHVILLE  R.  U.  CO. 

(Filed  May  10,  1005— Not  to  be  reported.) 

1.  Railroads— SuflScient  accommodation  for  the  transportation  of  passen- 
gers—Construction of  statutes— Section  705,  Kentucky  Statutes,  was  in- 
tended to  force  the  separation  of  white  and  colored  passengers  while  traveling 
upon  railroads  in  this  State,  but  the  legislature  did  not  have  in  mind,  at 
the  time  this  section  was  enacted,  the  purpose  of  fixing  a  penalty  for  failure 
or  neglect  on  the  part  of  the  railroads  to  furnish  sufficient  accommodation 
or  the  transportation  of  passengers. 
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9.  Same— Section  788  of  the  statutes  provided  that  safBclent  accommodn- 
-tiloD  should  be  furnished,  but  the  legislature  failed  to  fix  a  penalty  for  « 
failure  to  comply  with  this  provision,  therefore,  a  demurrer  to  an  Indlot" 
roent  against  appellee,  under  section  796  of  the  statutes,  for  failure  to  pro- 
Tide  sufficient  accommodation  for  white  and  colored  passengers,  was  properly 
sustained  as  that  section  merely  provides  for  the  separation  of  the  races  and 
had  no  reference  to  the  fixing  of  a  penalty  for  the  failure  to  furnish  a  suffi- 
cient number  of  cars  to  transport  all  passengers  applying  for  transportation* 

N.  B.  Hays,  R.  L.  Durham  and  C.  H.  Morris  for  appellant. 

W.  C.  McChord,  B.  D.  Warfleld  and  E.  W.  Hlnes  for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  the  action  of  the  lower  court  in  sustaining  a  demurrer 
to  an  indictment  against  the  appellee  for  the  violation  of  section  796  of  the 
Kentucky  Statutes.  The  indictment  in  substance  alleged  that  appellee  vio- 
lated the  statutes  by  willfully  failing  to  furnish  sufficient  coaches  or  cars 
for  the  transportation  of  passengers  on  the  28d  of  October,  1903;  that  from 
the  month  of  May  prior  and  up  to  the  date  named  the  appellee  ran  a  regu- 
lar passenger  train  from  G:eensburg  to  Lebanon,  Ky.,  a  distance  of  sixty- 
six  miles,  and  that  the  cars  in  thip  train  consisted  of  a  postal  and  baggage 
•oar  with  a  compartment,  used  as  a  smoking  car,  for  about  twelve  passengers 
and  also  one  coach  with  a  partition  for  white  and  colored  passengers,  the 
white  compartment  seating  forty  four  and  the  colored  compartment  seating 
twenty  persons;  that  the  cars  had  been  taxed  to  their  full  capacity  from 
May  up  to  October  38,  1908;  that  appellee  had  advertised  that  it  would  run 
a  reduced-rate  excursion  on  the  last-named  date,  and  that  it  and  its  agents 
In  charge  knew  of  the  incapacity  of  the  regular  train  to  transport  the  pas- 
sengers who  would  purchase  tickets  for  that  excursion,  and  that  notwith- 
standing this  it  willfully  failed  to  furnish  any  additional  coach  or  coaches 
for  that  occasion,  and  that  the  compartments  for  white  passengers  were 
filled  to  overflowing  and  many  of  the  white  passengers  were  compelled  to 
take  seats  in  the  colored  compartment. 

It  appears  from  the  indictment  that  the  appellee  did  furnish  sepaiate 
«oaehes  or  compaitments  for  white  and  colored  people  in  compliance  with 
the  statutes.  The  gravamen  of  the  offense  charged  is  that  appellee  did  not 
furnish  a  sufficient  number  of  coaches  or  compartments  for  that  occasion. 
TT hat  part  of  section  796  applicable  to  the  question  involved  provides  that 
railroads  operating  passenger  trains  in  this  State  "are  hereby  required  to 
furnish  separate  coaches  or  cars  for  the  travel  or  transportation  of  the  white 
and  colored  passengers  on  their  respective  lines  of  railroad.  £ach  compart- 
ment of  a  coach  divided  by  a  good  and  substantial  wooden  partition,  with 
a  door  therein,  shall  be  deemed  a  separate  coach  within  the  meaning  of  this 
act."    By  section  797  a  penalty  is  provided  for  a  violation  of  this  section. 

As  stated,  this  prosecution  was  Instituted  to  enforce  this  penalty  for  the 
Tiolatlon  of  that  seotloD.  It  appears  from  the  language  quoted  from  section 
795  that  the  general  assembly  intended  to  force  the  separation  of  white  and 
^colored  people  while  traveling  upon  railroads  in  this  State,  and  that  it  did 
xiot  have  in  mind,  at  the  time  of  the  enactment  of  this  section,  the  purpose 
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of  flziog  a  penalty  for  the  failure  or  neglecc  on  the  part  of  the  railroad  ta 
furnish  a  suflScient  number  of  cars  or  compartments  to  transport  all  the 
Tvhite  and  colored  persons  who  might  apply  for  transportation.  In  support 
of  our  construction  of  the  preceding  statute  we  refer  to  section  7B3,  which 
provides  that  every  railroad  company  shall  furnish  sufficient  accommodatioD 
for  the  transportation  of  all  passengers  who  apply  therefor.  For  a  failure  to 
comply  with  the  provisions  of  this  statute  the  general  assembly  failed  to  fix 
any  penalty.  If  the  construction  of  section  705  be  correct,  as  contended  for 
by  appellant,  then  section  788,  in  so  far  as  it  applies  to  furnishing  accommo- 
dation for  the  transportation  of  passengers,  is  superfluous. 

We  are  of  the  opinion  that  the  lower  court  did  right  in  sustaining  the^ 
demurrer  to  the  indictment,  and  the  judgment  is,  therefore,  affirmed. 


COFER   V.  COMMONWEALTH,    FOR    USE,    &c. 

(Filed  May  19,  1905— Not  to  be  reported.) 

Intoxicating  liquors— City  ordinance— Sale  without  license— Wholesale- 
dealers— Under  an  ordinance  of  a  city  of  the  fifth  class,  that  **any  person, 
who  shall  within  the  city  limits  without  license  so  to  do  sell  or  otherwise 
dispose  of  any  spirituous,  vinous  or  malt  liquors,  shall  be  fined  not  less 
than  IdQ  nor  more  than  1100,"  and  a  further  ordinance  providing  that 
"license  to  sell  spirituous,  \inous  or  malt  liquors  in  the  city  shall  be  1500* 
per  annum,  to  be  taken  out  either  annually  or  semiannually  and  paid  for 
in  advance,"  a  i^holesale  dealer  in  such  liquors  who  sold  and  delivered  to  a 
saloonkeeper  in  said  city  a  quantity  of  beer  in  a  wholesale  lot,  which  vras- 
not  drunk  on  the  premises  of  the  seller,  is  subject  to  the  fine  prescribed  in. 
said  ordinance,  whether  the  ordinance  be  regarded  as  an  occupation  tax,, 
one  for  revenue  purely,  or  whether  as  a  police  regulation  incidentally  afford- 
ing revenue. 

O'Meara  &  James  for  appellant. 

J.  F.  Re  id  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  is  a  wholesale  dealer  in  malt  liquor,  with  his  place  of  business 
located  at  Elizabethtown,  Ky.  Elizabethtown  is  a  city  of  the  fifth  class, 
wherein  the  local  option  law  is  not  in  effect.  The  city  council  passed  aik 
ordinance,  which  is  as  follows:  "License  to  sell  spirituous,  vinous  or  malt- 
liquors  in  the  city  shall  be  1600  per  annum,  to  be  taken  out  either  annuallr 
or  semiannually  and  paid  for  in  advance." 

The  city  also  has  another  ordinance,  as  follows:  "Any  person  who  shall 
within  the  city  limits  without  license  so  to  do  sell  or  otherwise  dispose  of 
any  spirituous,  vinous  or  malt  liquors,  shall  for  each  offense  be  fined  not 
less  than  120  nor  more  than  $100."  Appellant,  without  a  license  from  the 
city,  in  his  business  as  a  wholesale  dealer,  sold  and  delivered  to  one  Nichols, 
who  is  a  saloonkeeper  in  Elizabethtown,  a  quantity  of  beer  in  a  wholesale- 
lot,  which  was  not  drunk  on  appellant's  premises.  The  sale  was  In  good' 
faith  a  wholesale  transaction.  For  this  sale  appellant  was  arrested  noder 
a  warrant  charging  a  violation  of  the  ordinance  above  quoted,  and  was  fined 
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in  the  police  court  of  EllzabeChtown.  On  appeal  to  the  Hardin  Giroalt 
Court,  showing  the  facts  set  out  above,  he  was  found  guilty  under  the  or- 
dinances, and  fined  $100.  Appellant  contends,  first,  that  the  ordinance  first 
quoted,  when  properly  constiued,  does  not  apply  to  wholesale  transactions; 
and,  second,  if  the  ordinance  be  construed,  ae  aiiplying  to  wholesale  trans- 
actions, it  is  invalid.  The  first  ordinance  quoted  does  not  purport  to  deal 
alone  with  traffic  in  liquor  by  retail.  Its  language  is  as  broad  and  ample 
as  is  necessary  to  include  both  wholesale  and  retail  transaction (:,  without 
tautology.  We  will  further  notice  the  scope  of  this  ordinance  in  connection 
with  the  extent  of  power  conferred  upon  the  municipality  by  the  State^ 
for  it  must  be  obvious  that  the  city  could  not  exact  a  license  tax  at  all  ex- 
cept it  is  granted  power  to  do  so  by  the  legislature.  Even  then  its  right  to 
exact  a  tax  is  limited  or  not  accordiug  to  the  terms  of  the  legislative  grant 
of  power.  The  statute  governing  cities  of  the  fifth  class  confers  upon  their 
city  councils  the  right  to  enact  ordinances  upon  numerous  subjects,  and  con- 
cerning the  matter  now  in  hand  particularly,  as  follows  (section  36S7,  sub- 
section 4):  *'To  impose  and  collect  license  fees  and  taxes  on  stock  used  for 
breeding  purposes,  and  on  all  franchises,  trades,  occupations  and  professions, 
but  the  license  for  the  sale  of  spirituous,  vinous  or  malt  liquors  shall  not  be 
less  than  two  hundred  and  fifty  nor  more  than  one  thousand  dollars;  and 
no  license  shall  be  issued  or  granted  in  any  city  where  the  sale  of  such 
liquors  is  now  forbidden  by  law,  until  such  law  be  changed." 

The  legislature  seems  to  have  regarded  that  the  power  to  impose  and  col- 
lect license  fees  or  t-axes  for  selling  spirituous,  vinous  or  malt  liquors  wa» 
included  in  the  power  to  impose  and  collect  such  taxes  upon  occupa- 
tions, as  that  seems  to  be  the  only  term  used  in  the  section  exactly 
covering  that  business.  The  clause  "but  the  license  for  the  sale  of 
spirituous,  vinous  or  malt  liquors  shall  not  be  less  than  two  hundred  and 
fifty  nor  more  than  one  thousand  dollars"  is  in  the  nature  of  a  limitation 
upon  a  power  theretofore  granted,  which  is  not  found  elsewhere  than  in 
the  language  first  quoted.  This  at  least  seems  to  be  the  legislative  con- 
struction of  the  meaning  of  the  first  sentence  of  the  section.  It  will  De  ob- 
served that  the  limitation  applies  alone  as  to  the  amount  of  the  license  tax». 
both  as  to  its  minimum  and  maximum.  It  can  not  be  found  in  the  lan- 
guage of  the  section  that  the  legislature  intended  to  limit  the  power  ta 
Impose  licenses  for  selling  liquors  to  retail  transactions  any  more  than  it. 
could  be  said  that  it  was  meant  to  limit  it  to  wholesale  transactions. 
Clearly  one  is  as  much  an  occupation  as  the  other.  Nothing  short  of  an- 
arbitrary  construction  could  limit  the  term  to  either  branch  of  the  business. 

It  is  argued,  however,  that  the  concluding  clause  of  the  section  indicates- 
a  legislative  purpose  to  confine  the  power  to  retail  transactions.  This  theory 
is  reasoned  out  upon  a  consideration  of  the  State  of  the  law  at  the  time  of 
the  enactBient  of  the  act  governing  cities  of  the  fifth  class  (July  8,  1888>- 
applicable  to  prohibition  under  the  local  option  statute.  That  statute,  which 
is  now  In  part  section  2568  of  Kentucky  Statutes,  provided  that  the  local 
option  prohibition  "shall  not  apply  to  any  manufacturer  or  wholesale- 
dealer,  who,  in  good  faith  and  in  the  usual  course  of  trade  sells  by  the^ 
wholesale  in  quantities  of  not  less  than  five  gallons,  delivered  at  one  time^ 
and  not  to  be  drunk  on  the  premises." 
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The  argnmeDt  is,  that  under  sectioD  8687,  subsectlcn  4,  quoted  above,  fifth 
•class  cities  were  given  the  power  to  license  the  sale  of  liquors  therein  except 
'  where  such  sale  was  then  forbidden  by  law;  that  the  only  sale  that  could  be 
and  was  then  forbidden  by  law  was  a  sale  by  retail,  therefore,  it  is  argued 
retailing  alone  was  contemplated.  We  think  the  State  of  the  law  ae  indi- 
fiate6  in  section  2558  would  argue  as  much  for  one  construction  of  the  eec- 
4-ion  being  considered  ae  the  other.  The  language,  whether  construed  from 
'  the  terms  employed,  or  in  connection  with  the  other  section  alluded  to, 
-seems  to  naturally  imply. that  the  city  was  given  the  right  to  tax  and  exact 
licenses  from  all  occupations,  including  that  of  dealing  in  liquors.  But  to 
4he  extent  that  the  laws  of  the  State  prohibit  any  one  from  selling  liquors 
in  that  city,  then  the  power  to  license  such  sale  was  not  granted.  This 
T^ould  leave  untouched  the  power  to  license  the  sales  of  liquois  not  forbidden 
by  law  within  the  city,  which  would  mean  that  the  city  might  license 
wholesaling  of  liquors  within  the  city,  inasmuch  as  such  sales  were  not  for- 
bidden by  law.  The  legislature  intended  by  the  section  3637,  gubsection  4, 
to  let  the  city  license  any  occupation  which  was  not  prohibited  by  law. 

It  is  further  argued  that  at  that  time  the  Statu  itself  did  not  exact  a  tax 
from  wholesale  dealers  in  malt  liquors,  which  proves  nothing  in  this  argu- 
ment, because  the  State  did  not  at  that  time  exact  any  tax  upon  trades  or 
professions.  Yet  it  granted,  as  it  was  competent  for  it  to  grant,  the  power 
to  its  municipalities  to  exact  such  license.     (Section  181,  Constitution.) 

Illinois  granted  to  its  cities  the  power  "to  license,  regulate  and  prohibit 
the  selling  or  giving  away  of  any  Intoxicating,  malt,  vinous,  mixed  or 
fermented  liquors,  the  license  not  to  extend  beyond  the  municipal  year  in 
which  ic  shall  be  granted,  and  to  determine  the  amount  to  be  paid  for  such 
.license." 

Under  that  grant  the  council  of  Chicago  passed  an  ordinance  exacting  a 
license  frcm  wholesale  liquor  dealers.  The  question  came  before  the  Su- 
preme Court  of  Illinois  in  Denneh>  v.  Chicago,  120  III.,  627,  as  to  whether 
the  general  terms  of  the  grant  to  the  cities  included  the  power  to  exact 
licenses  from  wholesale  dealers.  It  was  argued  in  that  case  by  the  appel- 
lant tliat  the  State  itself  did  not  exact  a  license  tax  from  wholesale  dealers, 
that  indicated  that  it  had  not,  by  the  general  terms  used,  authorized  the 
city  to  exact  it.  The  court  held  that  under  the  general  power  to  license, 
regulate,  etc.,  the  municipality  could  regulate  such  sales  in  quantities 
larger  than  those  for  which  provision  was  made  by  the  general  law  of  the 
State. 

In  Miller  t.  Ammon,  145  U.  S.,  421,  the  construction  of  the  same  ordinance 
under  the  legislative  grant  of  power  was  before  the  Supreme  Court  of  the 
United  States.  While  deferring  to  the  decision  of  the  State's  Supreme 
-  Oourt  in  a  large  measure,  as  it  was  purely  a  local  police  regulation,  the 
Federal  Supreme  Court  went  further  to  construe  on  its  own  account  the 
language  employed,  and  said:  "There  is  no  limitation  or  qualification  as  to 
4»he  manner  of  sale,  whether  at  wholesale  or  retail,  or  as  to  the  character  of 
the  house  at  which  the  business  is  to  be  carried  on,  whether  a  dram  shop,  a 
jfrocery  or  a  drug  store." 

Whether  the  ordinance  of  the  city  be  regarded  as  an  occupation  tax,  one 
tor  revenue  purely,  or  whether  as  a  police  regulation,  incidentally  affording 
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revenue,  la  not  material  in  this  case,  as  under  either  aepect  of  it  It  appears 
<slearlj  that  tlie  legislature  haa  granted  to  the  city  the  right  to  impose  the  tax* 
The  amouDt  of  the  tax  is  left  to  the  discretion  of  the  city  council. 

McQuillin  on  Municipal  Ordinances,  section  181,  eaye:  "Where  under  un- 
doubted charter  power  the  tax  is  imposed  for  revenue,  or  for  police  regula- 
tion and  revenue,  the  amount  thereof  is  usually  a  matter  for  determination 
by  the  legislative  branch  of  the  municipal  government.  Ordinarily  the 
xiourt  T?lll  decline  to  interfere  on  the  ground  that  the  amount  is  oppressive 
or  unreasonably  large." 

There  is  nothing  in  the  record  to  indicate  that  the  amount  is  so  oppressive 
or  unreasonably  large  ae  to  be  conflscatory,  or  to  remove  it  from  the  domain 
•of  proper  municipal  legislative  discretion. 

Perceiving  no  error  in  the  record  the  judgment  is  aflQimed,  with  damages. 


SMITH'S  ADM'K  v.  ILLINOIS  CENTRAL  R.  R.  CO. 

(Filed  May  19,  1906.) 

Appeals— Rule  of  oourt— Dplay  in  filing  brief— Motion  to  dismiss  appeal- 
Payment  of  cost — Rule  8  of  this  court  authorizes  a  dismissal  of  an  appeal 
"Without  prejudice,  upon  the  motion  of  the  appellee,  where  the  appellant  has 
not  filed  his  bri*'f  twenty  days  prior  to  the  day  the  case  is  set  for  hearing; 
the  purpose  of  the  rule  is  to  give  appellee  an  opportunity  to  file  his  brief 
after  appellant's  brief  is  filed  Where  appellant  has  failed  to  file  his  brief, 
and  appellee  on  the  calling  of  the  docket  entered  a  motion  to  dismiss  the 
appeal,  a  motion  then  made  by  appellant  for  an  extension  of  time  to  file 
his  brief  comes  too  late,  although  the  facts  stated  in  the  affidavit  for  the 
extension  were  snlficient  if  the  application  had  been  made  seasonably.  Still 
•as  both  parties  are  before  the  court  the  ends  of  justice  will  be  met  by  re- 
quiring appellant  to  pay  the  costs  in  this  court  up  to  the  time  the  motion  to 
•dismiss  the  appeal  was  made. 

Hendrick  &  Miller  for  appellant. 

Wheeler,  Hughes  &  Berry  for  appellee. 

Apx)eal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

At  the  head  of  the  present  docket  are  printed  in  large  type  these  words: 
"IMPORTANT— The   special  attention  of  attorneys  is  called  to   rule  8 
•which  will  be  enforced  on  the  calling  of  the  docket." 

Rule  8  is  as  follows:  "That  in  all  cas(s  or  appeals  hereafter  filed,  or  now 
filed  and  not  submitted,  it  shall  be  the  duty  of  the  appellant  to  file  his  brief 
twenty  days  prior  to  the  day  the  case  is  set  for  hearing,  and  the  appellee  to 
file  his  brief  ten  days  prior  to  that  time,  and  a  failure  to  do  so  by  the  ap- 
.pellant  shall  cause  a  dismissal  of  the  appeal  without  prejudice,  and  upon 
the  part  of  appellee  he  will,  if  in  default,  be  required  to  pay  the  costs  up  to 
the  date  of  filing  his  brief.  No  oral  argument  will  be  ordered  or  heard  on 
the  part  of  the  party  In  default  unless  his  brief  is  filed  as  herein  provided. 
When  the  briefs  are  in,  or  the  brief  of  the  party  not  in  default,  an  oral  argu- 
ment will  be  ordered  if  desired,  and  a  time  fixed  for  the  hearing."  Appel- 
lant failed  to  file  his  brief  twenty  days  prior  to  the  day  the  case  was  set  for 
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heariDg,  nnd  appellee,  on  the  calling  of  the  docket,  entered  a  motion  to  dis- 
miss the  appeal.  On  the  same  day  appellant  entered  a  motion  for  time  to 
file  brief;  but  the  time  for  filing  the  brief  having  expired,  a  motion  to  ex- 
tend the  time  on  the  calling  of  the  docket  at  the  same  time  that  the  motion 
to  dismiss  was  made  comes  too  late.  The  facts  stated  in  the  affidavit  ac- 
companying the  motion  to  extend  the  time  for  filing  the  brief  would  be 
suflScient  to  warrant  an  extension  of  the  time  if  the  application  had  been 
made  seasonably,  but  the  purpose  of  the  rule  is  to  give  appellee  an  oppor- 
•  tunity  to  file  his  brief  after  the  appellant's  brief  is  filed,  so  that  the  case  may 
be  ready  for  submission  on  the  calling  of  the  docket,  and  that  each  of  the 
parties  may  have  an  opportunity  to  know  before  the  calling  of  the  docket 
the  points  relied  on  by  his  adversary. 

Still,  as  both  parties  are  before  the  court,  and  the  ends  of  justice  will  \» 
met  by  requiring  appellant  to  pay  the  cost  in  this  court  up  to  this  time,  the 
motion  to  dismiss  the  appeal  is  overruled,  but  the  appellant  will  pay  the 
oost  of  the  appeal  up  to  this  time.  As  the  appellant  is  here  asking  for  time, 
no  more  rigorous  rule  should  be  applied  to  him  than  would  be  to  apiiellee 
if  in  like  fault. 


ASHER,  &c.  V.  UHL,  &c. 
(Filed  May  18,  1905.) 

1.  Amended  pleadings— Motion  for  new  trial— An  amended  pleading  ten* 
dered  during  the  progress  of  atrial,  or  offered  at  the  conclusion  of  the  evi> 
dence  to  conform  to  it,  is  essentially  different  from  a  motion  for  a  new  trial* 
as  the  former  presupposes  the  pending  of  a  trial  and  the  latter  that  the  trial 
has  ended. 

2.  Trial  in  appellate  court— Remanding— Conflicting  amendment— Where 
a  case  has  progressed  on  definite  issues  to  final  judgment,  an  appeal  taken» 
those  issues  adjudicated  l)y  the  appellate  court,  and  the  case  remanded  with 
mandate  to  enter  a  conformable  judgment,  an  offer  by  either  party  to  file 
an  amended  pleading  containing  chnrges  or  denials  different  from  or  in  con- 
flict with  the  issues  on  which  the  cause  was  originally  tried,  it  would  be  a 
necessary  requirement  of  the  party  so  ofiering  that  he  show  to  the  oourt  by 
accompanying  aflfidavits  why  the  matter  contained  in  the  tendered  amend* 
ment  had  been  delayed  until  that  time. 

8.  Same— Discretion  of  court— Where  a  pleading  is  tendered  by  defendants* 
accompanied  by  affidavits  purporting  to  be  a  motion  for  a  new  trial,  no 
judgment  having  previously  been  entered,  such  affidavits  may  be  considered 
by  the  court  in  determining  whether  such  pleading  should  be  filed  as  an 
amended  answer. 

4.  Same— While  great  latitude  is  and  should  be  allowed  in  the  interpr«> 
tation  of  the  provisions  of  the  Code,  section  184,  on  amendments  to  plead- 
ings, this  section  does  not  go  to  the  length  of  authorizing,  after  trial,  judg> 
ment,  appeal  and  remanding,  an  amendment  which  tenders  an  issue  directly 
opposed  to  the  issues  upon  which  the  case  had  been  tried. 

6.  Same— In  an  action  by  plaintiffs  claiming  title  by  patents  to  a  large  sur- 
vey of  land,  which  was  adversely  claimed  by  defendants  under  conflictinip 
patents  and  surveys,  which  lands  the  defendants  by  their  answer  alleged 
were  vacant  and  unappropriated  lands,  and  the  issues  tried,  appealed  and 
remanded,  with  the  directions  for  a  comformable  judgment,  an  amended 
answered  tendered  by  defendants  setting  up  a  new  defense  of  adverse  pos- 
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session  of  the  lands  in  controversy,  whioh  facte  were  known  to  the  defend*^ 
ante  before  the  formet  trial  and  Judgment,  such  amendment  was  prox)erly- 
rejected  by  the  lower  court. 

Hazelrigg  &  Ghenault,  N.  B.  Hays  and  A.  K.  Cook  for  appellants. 

Wm.  Ayers  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Special  Judge  Saufley. 

This  is  the  second  appeal  of  this  cause.  On  the  first  appeal  the  present 
appellees  held  the  position  of  appellants.  The  opinion  was  rendered  on  the. 
20th  day  of  September,  1001. 

Only  a  brief  reference  to  it  and  the  record  on  which  it   is  based  will  be 
necessary  to  nn  understanding  of  the  questions  involved  in  this  appeal.     On 
the  5th  day  of  September,  1894,  the  present  appellee,  Edward  Uhl,  filed  in 
the  Franklin  Circuit  Court  a  petition  in  equity  against  the  register  of  the- 
land  office,  the  present  appellants,  A.  J.  Asher  and  others,  exhibiting  his. 
title  to  a  large  tract  of  land  lying  in  Clay  county  by  virtue  of  a  patent  to 
John   H.  Cheever,  issued   in    1872.      He   complained    that  A.  J.  Asher  and 
others,  who  were  acting  for  him  only,  had   caused   to  be  made  surveys  of 
several   distinct  parcels  of  land  lying  within  the  boundary  of  the  Cheever- 
patent,  claiming   that  such  parcels  were  vacant  land,  and   that  they  were 
taking  the  preliminary  steps  to  have  the  certificates  of  survey  carried  into, 
grant.    He  prayed  an  injunction  against  the  register,  and  that  he  be  ad~ 
judged  the  owner  of  the  lands  embraced  in  said  certificates  of  survey.     The- 
defendant,  A.  J.  Asher,  and  some  of  those  who  were  associated  with  him  in 
the  attempt  to  appropriate  these  lands,  filed  their  joint  answer  on  the  28th 
day  of  January,  1895.    Characteristically  this  answer  was  but  a  traverse. 

Defendants  accepted  the  issue  tendered  by  plaintiff  that  the  lands  attempted- 
to  be  appropriated  by  them  were  not  vacant,  and  gave  emphasis  to  this. 
denial  by  affirmatively  alleging  that  they  were  vacant  and  unappropriated. 
A  motion  made  by  plaintiff  Uhl  to  strike  the  affirmative  words  from  the. 
answer,  presumably  on  the  ground  that  the  issue  was  complete  without 
them,  was  overruled  by  the  court;  and  this  ruling  imposed  on  plaintiff  the. 
necessity  of  a  reply  in  traverse.  The  significant  bearing  of  this  fact  on  a 
question  involved  in  the  present  appeal  will  be  noted  in  the  sequel  of  this, 
opinion.  Additionally  the  defendants  denied  that  the  Cheever  patent  cov- 
ered any  of  the  lands  embraced  in  any  of  the  certificates  of  survey;  denied, 
the  correctness  of  the  alleged  boundary  of  said  patent,  and  denied  plaintiff's- 
averment  of  its  beginning  corner.  In  a  word,  the  traverse  was  complete. 
There  was  no  fact  pleaded  in  bar  by  way  of  confession  and  avoidance.  On. 
the  issnes  made  voluminous  evidence  was  taken.  After  elaborate,  and  what, 
must  have  been  expensive,  preparation  the  circuit  court,  by  its  judgment  of- 
April  2,  1899,  dismissed  the  petition,  except  us  to  an  inconsiderable  part  of 
the  land,  the  title  to  which  plaintiff  had  otherwise  acquired,  and  plaintiff- 
appealed.  On  the  20th  of  September,  1901,  this  court  rendered  an  opinion, 
reversing  the  judgment  of  the  circuit  court,  holding  that  the  lands  Asher- 
was  endeavoring  to  appropriate  are  parts  of  the  land  embraced  within  the. 
Cheever  patent.  The  cause  was  remanded  for  a  conformable  judgment.  It. 
Is  proper  to  observe  that  on  the  trial  of  the  chief  issues,  that  is,  whether  the^ 
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boundnry  of  the  Gheever  patent  embraoed  tbe  aevenil  tracts  soryeyed  by 
Asber,  the  ascertainmeot  of  the  locus  of  the  besiniiing  comer  of  eaid  patent 
became  a  capital  point  of  inquiry.  This  point  definitely  ascertained,  the 
further  solution  of  the  question  became  unvezed.  This  court,  in  its  opinion 
on  the  former  appeal,  declared  in  accordance  with  Uhrs  contention  that  the 
initial  corner  Is  "at  the  intersection  of  the  Clay,  Harlan  and  Bell  county 
lines  at  the  marked  hickory  tree  in  Foundation  Gap  in  Kentucky  Ridge." 

On  the  return  of  the  cause  to  the  Franklin  Circuit  Court  the  defendants 
tendered  and  offered  t^i  file,  on  the  26th  of  April,  lf)Od,  a  pleading,  styled  by 
them  "Amended  and  Supplemental  Answer  and  Counterclaim,"  and  with 
this  pleading  tendered  and  offered  to  file  the  separate  affidaTlts  of  A.  J. 
Asher  and  other  persons.  On  the  same  day  the  plaintiff  tendered  and 
moved  the  court  to  enter  of  record  a  draft  of  a  judgment  prepared  In  con- 
formity to  the  appellate  court's  opinion.  Objections  being  made  to  both 
motions,  the  court  took  time.  Subsequently  the  plaintiff,  Uhl,  in  support 
of  his  objections  to  defendant's  motion,  and  to  controvert  the  facts  alleged 
in  the  uffidovitfl,  filed  the  separate  affidavits  of  himself  and  other  persons. 

At  final  hearing,  on  the  5th  day  of  irreptember,  l^d,  the  circuit  court  over- 
ruled defendant's  motion  to  file  the  amended  pleading  and  the  supporting 
affidavits,  nnd  granted  plaintiff's  motion  to  enter  the  judgment  tendered. 
From  these  jugments  appeal  was  granted,  and  on  that  appeal  the  cause  is 
now  here. 

The  plefiding  offered  by  defendant  Is  unique.  Styled  "Amended  and  Sup- 
plemental Answer  and  Counterclaim,"  it  contains  much  which  is  not  prop- 
erly matter  of  averment  in  a  pleading,  being  distinctively  evidential.  It 
also  contnins  a  prayer  that  the  judgment  entered  pursuant  to  the  mandate 
of  the  Court  of  Appeals  be  set  aside,  for  a  new  trial  of  the  Issues  Involved, 
and  for  a  judgment  for  the  lands  in  controversy. 

This  pleading  was  verified  on  the  4th  day  of  January,  1902,  and  tendered 
for  filing  on  the  2(Uh  of  April  following.  Yet  (he  judgment  it  seeks  to 
vacate  was  not  entered  until  the  5th  day  of  i^eptemlier  following.  It  is  not 
possible  to  understand  how  a  new  trial  could  have  been  granted  when  a 
previous  trial  had  not  been  had.  Tliere  is  a  like  impossibility  to  compre- 
hend how  a  judgment  might  be  vacated  which  had  not  been  formally  en- 
tered or  even  orally  pronounced.  It  is  not  a  supplemental  pleading  because 
there  is  no  averment  of  a  fact  alleged  to  havp  occurred  after  the  filing  of  a 
former  answer.  (Civil  Code,  section  135.)  Nevertheless,  it  seems  to  have 
been  regarded  and  treated  by  the  parties  and  by  the  trial  court  as  both  an 
amended  answer  and  a  motion  or  petition  for  a  new  trial.  Regarded  solely 
as  a  motion  for  a  new  trial,  it  would  seem  that  the  filing  of  it  was  a  matter 
of  right  if  so  l)e  that  a  previous  trial  had  been  held.  Regarded  solely  as  an 
amended  answer,  the  offer  to  file  invoked  the  judicial  discretion  of  the 
court.  It  is  most  obvious  that  an  amendment  tendered  during  the  progress 
of  a  trial,  or  offered  at  the  conclusion  of  the  evidence  to  conform  to  it,  is 
essentially  different  from  a  motion  for  a  new  trial  after  verdict  or  judgment. 
The  former  presupposes  the  pendency  of  a  trial;  the  latter  that  the  trial  is 
ended.  There  must  have  been  a  former  trial  and  judgment  before  there  can 
be  a  vacation  of  judgment  and  a  new  trial.  The  blending  of  incongruous 
procedures  begets  a  confusion  of  practice,  and  should  not  be  established  aa 
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a  precedent.    A  misconception  of  terms  often  leads  to  a  mieconception  o^ 
rights. 

It  may,  tiowever,  be  said   that  when  a  case  has  progressed  on  definite, 
issues  to  final  judgment,  an  appeal  taken  from  that  judgment,  those  issuesk. 
adjudicated  by  the  appellate  court,  and  the  case  remanded,  with  mandate  to^ 
enter  a  conformable  judgment,  an  offer  by  either  party  to  tile  an  amended) 
pleading  containing  charges  or  denials  different  from  or  in  conflict  with  the. 
issues  on  which  the  oause  was  originally  tried,  it  would  be  a  necessary  re- 
quirement of  the  party  so  offering  that  he  show  to  the  court  by  accompany- 
ing affldaTits  why  the  matter  contained  in  the  tendered  amendment  had 
been  delayed  until  that  time.     In  this  view  of  the  case,  while  the  aflSdaTlta. 
offered  by  the  opposing  parties  may  not  be  regarded  as  evidence  on  a  motion, 
for  a  new  trial,  no  judgment  having  previously  been  entered,  we  think  they- 
may  be  considered  as  they  bear  on  the  offer  of  defendants  to  file  an  amended^ 
answer. 

This  amendment  in  substance  charges  two  things: 

Ist.  That  a  patent  issued   by  the  Commonwealth  of  Virginia   in  the  year. 
1788  to  one  Benjamin  Say  for  90,000  acres  of  land  situate  in  the  then  county 
of  Lincoln,  and  now  the  counties  of  Bell,  Clay  and  Knos,  and  that  this, 
patent  embraces  within  its  exterior  lines  all  the  lands  in  controversy,  and 
that  the  Cbeever  patent  of  1872,  which  embraces  the  land  in  controversy,  ia. 
in   itself  covered  and  embraced   by  the  senior  entry,  survey  and  patent  of 
Say,  the  contention  based  on  these  facts  being  that  the  Gheever  patent  ia. 
void  on  the  ground  that  the  land  embraced  in  its  boundary  was  not  vacant, 
at  the  time  the  entry  and  certificate  of  survey  were  carried  into  grentir  grant. 
Additionally  it  its  alleged  by  A.  J.  Asher,  and  sworn   to  by  him.  th«it  on  or 
about  the   16th  day  of  November,  1901,  he  discovered  for  the  fir^t   time  the 
existence  of  the  Say  patent,  and  could  not,  by  reasonable  diliK^'iicf,  have^ 
discovered  it  sooner;  that  he  had  no  knowledge  or  information  as  to  the. 
location  of  the  lands  embraced  in  the  Say  patent  prior  to  the  reversnl  of  the 
circuit  court's  judgment  of  1899;  and  with  greater  particularity  he  alleges, 
"that  said  Ctieevei   patent,  as  located   by  the  opinion  of  the  Court  of  Ap- 
peals, embraces  the  lands  in  controversy,  and  that  it  is  also  coveivd  and  em- 
braced  by  the  senior  entry,  survey  and  patent  of  said   Benj.  Say  for  said 
90,000  acres;  that  he  has  learned  these  facts  since  the  decision  and  judgment 
of  this  court,  by  the   location   of  the  Cheever  patent  by  the  opinion  of  the 
Court  of  Appeals  and  the  facts  herein   set  out,  and  he  could  not,  with  rea- 
sonahle  diligence  or  with  ordinary  expense  or  time,  or  otherwise,  except  by 
the  opinion  of  the  said  Court  of  Appeals,  determine  the  location  of  the 
Cheever  pa  ten  t. " 

By  this  statement  in  greater  detail  Asher  reveals  the  sources  and  approx^ 
imately  the  time  of  his  first  information  on  two  points:  First,  that  the 
Cheever  patent  embraces  the  lands  in  controversy;  second,  that  the  Say 
patent  embraces  the  Cheever  patent  so  far  as  the  lands  in  controversy  are. 
concerned.  Besides,  he  says  he  learned  these  two  facts  from. the  opinion  of 
this  court,  and  the  facts  herein  set  out.  There  are  no  facts  set  out  which 
might  lead  to  any  part  of  this  information  except  his  statement  that  in  1894 
(prior  to  the  institution  of  this  suit)  he  employedJCalvin  Hurst,  a  surveyor,^ 
to  make  a  survey  and  determine  whether  the  Cheever  patent  could  be^ 
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located.    The  information  thus  obtained   is   in   no  sense  newly  discovered, 

•and  as  a  separate  fact  is  wliolly  unavailing  on   tlie  offer  to  file  an  amend* 

ment.    The  only  remaining  source  of  information  is  the  opinion  of  this 

*TX>urt.    Inasmuch  as  the  opinion  is  absolutely  silent  on   the  subject  of  the 

^ay  patent,  neither  the  grant  itself  nor  the  name  of  the  grantee  appearing 

on  it,  nor  any  reference  direct  or  remote  to  it,  it  is  most  difficult  to  perceive 

how  defendant  Aeher  procured   bis  first  information  that  the  Say  patent 

-covered  the  Cheever  patent  from  this  court's  opinion  of  September,  1901. 

His  further  statement  that  he  had  no  information  uf  the  existence  of  the 

-Say  patent  prior  to  the  circuit  court's  judgment  of  1899  must  be  credited,  if 

-at  all,  against  much  weight  of  evidence.    Beyond  all  reasonable  doubt  the 

t)ppoElng  proof  shows  that  he  is  incorrect. 

It  Is  probably  true  that  defendant  could  not  have  foreseen  that  this  court 
'would  adjudge  that  the  beginning  corner  of  the  Cheever  patent  is  at  the  in- 
tersection of  the  Clay,  Harlan  and  Bell  county  lines,  at  a  marked  hickory  in 
Fouudatlnn  Gap  in  Kentucky  Bidge,  nor  the  sequence  from  this  that  the 
"Cbeever  patent  covers  the  land  In  controversy.  But  this  was  his  ewn  mis- 
take of  judgment  or  inference.  Before  the  circuit  court  judgment  of  1899 
lie  was  in  possession  of  record  evidence  of  every  fact  relating  to  that  partic- 
ular point  of  controversy.  These  facts  induced  the  appellate  court  not  to 
locate  the  beginning  corner,  but  to  adjudge  as  a  matter  of  fact  where  it  had 
been  located  by  the  survey  precedent  to  the  Cheever  patent.  It  was  not  the 
Judgment  that  located  the  beginning  corner;  that  was  fixed  and  established 
by  the  surveyor.  The  locus  of  it  was  only  ascertained  by  the  court,  and 
ascertained  by  facts  which  Asher  himself  had  in  part  exhibited  to  the  court. 
He  had  full  opportunity  to  ascertain  the  same  thing  himself.  His  failure 
to  do  BO  was  a  failure  of  judgment  and  not  a  want  of  opportunity.  For  this 
reason  he  can  not  be  placed  in  a  better  attitude  for  re-npening  this  contro- 
versy than  any  other  disappointed  litigant  who  makes  erroneous  deductions 
from  existing  facts. 

The  provisions  of  the  Code  (section  184),  on  amendments,  are  liberal  and 
so  designed.  Much  is  left  to  the  discretion  of  the  court  "in  furtherance  of 
justice;"  but  it  is  a  judicial  discretion  to  be  exercised  within  expressed 
limitations.  In  furtherance  of  justice  the  court  may,  on  proper  terms,  per- 
mit un  amendment,  first,  by  adding  or  striking  a  name;  second,  by  correct- 
ing a  mistake  in  name  or  otherwise;  third,  by  inserting  other  allegations 
material  to  the  case;  fourth,  if  the  amendment  do  not  materially  change 
the  claim  or  defense,  by  conforming  the  pleading  to  facts  proven.  These  in 
substance  are  the  limitations  which  the  Code  itself  places  on  the  court's 
right  to  permit  an  amendment.  Great  latitude  of  interpretation  of  the  full 
meaning  of  this  section  has  been  upheld,  but  no  case  Is  cited  which  gues  to 
the  length  of  authorizing,  after  trial,  judgment,  appeal,  and  remanding  an 
amendment  which  tenders  an  issue  directly  opposed  to  the  issues  on  which 
the  case  had  been  tried. 

In  his  petition  plaintiff  Uhl  alleged  that  the  lands  the  defendants  were 
surveying  for  the  purpose  of  appropriation  were  not  vacant.  D«3fendant 
denied  this,  and.  as  heretofore  stated,  went  beyond  the  requirement  of  exact 
pleading  by  making  an  aflirmative  allegation  that  they  were  vacant.  De. 
Pendants  resisted  the  motion  of  plaintiff  to  strike  this  aifirmatlon,  and  pro- 


WEDDINa  V.  WEDDING,  <&0.  943 

cured  a  ruling  of  the  oourt  which  forced  a  reply.  The  issues  were  complete 
without  the  affirmation,  which  was  but  surplusage.  But  the  persistence  of 
'defendants  in  bringing  it  to  the  notice  of  the  court  in  duplicate  form  illus- 
trates their  conception  of  it  both  as  an  issue  and  a  prime  factor  in  deter- 
mining the  cause.  If  plaintiff  had  failed  to  make  this  averment  his  peti- 
•tion  would  have  been  demurrable.  It  seems  from  the  record  that  defendants 
eagerly  accepted  the  issue.  The  case  was  tried  on  it  with  the  results  herein 
stated.  At  this  late  stage  the  defendants,  having  failed  after  full  hearing 
and  ample  preparation,  now  offer  to  withdraw  their  former  denial  and  to 
substitute  the  plea  that  the  lands  which  tbej  themselves  were  undertaking 
to  appropiiate  to  their  own  use  were  not  vacant,  and,  therefore,  not  proper 
objects  of  appropriation.  The  tendency  of  this  defense  being  to  defeat  the 
olaims  of  both  parties,  it  does  not  impress  one  that  it  is  in  '^furtherance  of 
Justice"  to  the  defendants  to  allow  them  at  this  untimely  juncture  to  inter- 
pose a  plea  "which  not  enriches  them  and  makes  the  plaintiff  poor  indeed." 

8d.  The  second  new  defense  set  forth  in  the  amended  answer  is  a  plea  of 
■adverse  possession  of  the  lands  in  controversy.  The  defendant,  A.  J.  Asher, 
makes  this  plea  for  himself  only.  He  describes  by  metes  and  bounds  and 
courses  and  distances  a  tract  of  land  which  may  or  may  not  be  the  lands,  in 
whole  or  in  part,  in  controversy  herein.  The  defendant  tloes  not  commit 
himself  to  any  express  statement  as  to  the  identity.  By  argument  or  de- 
duction it  may  be  inferred  that  the  boundary  he  describes  embraces  the  sev- 
'eral  parcels  he  endeavored  to  patent,  and  of  this  boundary  he  claims  to  have 
had  the  adverse  possession  the  statutory  period  anterior  to  the  bringing  of 
the  suit.  It  is  needless  to  discuss  whether  the  facts  pleaded  in  this  behalf 
show  an  adverse  possession  in  law.  Defendant  himself  admits  that  he  knew 
every  fact  which  would  sustain  this  plea  before  he  abandoned  his  rights  as 
an  adverse  holder  and  endeavored  to  acquire  title  by  entry,  survey  and 
patent;  that  he  abandoned  such  rights  under  the  advice  of  counsel,  whether 
isorrectly  or  mistakenly  given,  can  not  legally  affect  the  fact  which  remains 
that  he  knew  when  he  filed  his  original  answer  all  that  he  set  up  on  this 
subject  in  the  amended  answer.  For  this  reason  alone,  omitting  others,  it 
should  not  have  been  allowed. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judges  Barker  and  Cantrill  not  sitting. 


WEDDING  V.  WEDDING,  &c. 
(Filed  May  28,  1905— Not  to  be  reported.) 

1.  Gifts— Assignment  of  note— Evidence— Where  appellant  delivered  a  note 
*o  her  daughter  without  any  assignment  of  it,  it  is  not  reasonable  to  sup- 
pose that  she  made  an  absolute  gift  of  it.  Had  that  been  her  intention  she 
would  have  endorsed  it. 

3.  Collection  of  note— Gift— In  this  action  to  recover  of  appellee  the  value 
of  a  note  which  appellant  claims  she  left  with  her  for  collection  the  claim 
of  appellee  that  it  was  a  gift  to  her  is  not  sustained  by  the  evidence,  and  the 
fact  that  there  was  no  assignment  of  the  note  endorsed  upon  it  is  presump- 
tive of  the  fact  that  it  was  not  a  gift,  but  placed  with  the  appellee  for  col- 
lection as  appellant  contends. 
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Claude  Mercer  and  N.  McG.  Mercer  for  appellant. 
Morris  Bskridge  for  appellees. 
Appeal  from  Breokinridge  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

On  the  8th  of  February,  lbP2,  the  appellant  loaned  to  her  sister,  Mary  S. 
Dean,  $800.  and  took  a  note  for  the  amount  and  a  lien  on  a  tract  of  land  to 
Beoure  its  payment.  Afer  this  appellant  moved  to  the  State  of  Tesas,  and 
returned  to  Kentucky  in  the  fall  of  1901  on  a  Tisit.  In  the  meantime  her 
fiieter,  Mary  S.  Dean,  had  died,  leaving  four  adult  children,  who  requested 
appellant  not  to  enforce  her  mortgage  lien  on  the  land^  but  give  them  an 
opportunity  to  make  a  sale  of  it,  they  agreeing  to  make  a  sale  by  the  spring 
of  1002,  and  out  of  the  proceeds  pay  her  debt.  She  acceded  to  this  request, 
and  before  returning  to  Texas  placed  this  note  in  the  hands  of  her  daugb> 
ter,  the  appellee,  Sue  E.  Wedding.  She  had  pre\ious  to  this  tried  to  induce 
a  neice  to  take  it  and  collect  and  send  her  the  money.  The  issue  is  over  the 
proceeds  of  this  note.  The  appellant  claims  that  she  left  this  note  with  her 
daughter  only  for  the  purpose  of  collection.  The  appellee  claims  that  her 
mother  made  to  her  an  absolute  gift  of  the  note. 

The  lower  court  decided  this  issue  in  favor  of  the  appellee.  After  a  careful 
consideration  of  the  reoord  we  are  of  the  opinion  that  the  court  erred.  Ap- 
pellant testified  in  a  positive  way  that  she  did  not  make  a  gift  of  it  to  her 
daughter,  but  that  she  only  left  it  with  her  for  collection,  under  the  promise 
by  appellee  that  when  she  collected  it  she  would  send  her  the  money.  In 
this  she  is  corroborated  by  several  facts  and  circumstances:  First,  when 
the  note  was  delivered  to  her  it  was  without  any  assignment,  and  it  is  rea- 
sonable to  presume  that  if  she  had  made  an  absolute  gift  of  it  to  her  daugh- 
ter she  would  have  endorsed  it;  second,  one  Kobert  MoGavock,  the  husband 
of  one  of  the  daughters  of  Mary  Dean,  and  who  by  reason  thereof  was  inter- 
ested in  the  payment  of  the  note,  testified  that  in  the  fall  of  1902  he  had  a 
conversation  with  the  appellee,  at  her  house,  and  she  stated  at  the  time  that 
this  note  did  not  belong  to  her,  but  belonged  to  her  mother,  the  appellant. 
Appellee,  however,  denied  this  statement.  This  occurred  about  twelve 
months  after  the  appellant  had  left  the  note  with  her.  On  the  other  hand, 
appellee  and  her  daughter  testified  that  her  mother,  the  appellani;,  made  to 
the  appellee  an  absolute  gift  of  this  note  at  the  time  she  delivered  it  to  her 
in  the  fall  of  1901;  that  she  suggested  to  her  mother  at  the  time  that  she 
had  better  endorse  it  or  assign  it,  but  that  her  mother  stated  that  it  was  not 
necessary  since  it  was  all  in  the  family;  that  she  would  have  no  trouble  in 
collecting  the  money  on  it.  Appellee  also  introduced  her  husband,  who 
stated  that  he  was  present,  and  he  related  what  occurred  at  the  time  of  the 
alleged  gift.  His  testimony  with  reference  to  this  matter  was  incompetent, 
but  even  if  admitted,  instead  of  aiding  appellee,  it  further  corroborated  ap- 
pellant, for  it  was  shown  that  he  wrote  a  letter  to  one  Newson,  an  agent  of 
appellant,  some  twelve  mCnths  after  the  alleged  gift,  in  which  he  stated 
that  this  note  belonged  to  appellant.  His  testimony  also  contradicts  that  of 
his  wife  and  daughter  as  to  what  took  placp  at  the  time  of  the  alleged  gift. 
He  stated  that  when  appellant  made  the  gift  he  called  his  wife  to  one  side 
and  told  her  that  she  had  better  have  her  mother  assign  the  note  to  her^ 
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ivhen  his  wife  remarked  that  it  was  uDDeoessary  as  it  was  all  in  the  family. 
From  all  the  proof  we  are  convinced  that  the  lower  court  erred  in  sustain- 
ing the  alleged  gift.    Wherefore,  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  herewith. 


GRAVITT,  &o.  V.  MOUNTZ,  &c. 
(Filed  May  38,  1905— Not  to  be  reported.) 

1.  Practice— Public  record— Where  a  judgment  enforcing  a  lien  upon  land 
was  rendered,  the  foundation  for  *the  action  being  a  judgment  from  a  mag- 
istrate's court,  an  allegation  in  the  answer  of  no  knowledge  or  information 
sufficient  to  form  a  lielief  as  to  whether  there  was  such  a  judgment  did  not 
make  an  issue,  and  in  the  absence  of  a  denial  of  such  a  judgment  the  court 
was  authorized  to  render  judgment  upon  it.  Such  a  judgment  was  a  public 
record,  and  if  it  did  not  exist  a  denial  of  its  existence  ehould  have  been 
made  in  positive  language. 

2.  Sale  of  land— Appraisement— Although  there  was  an  irregularity  in  an 
appraisement  of  land  directed  to  be  sold,  yet  where  no  exceptions  to  the 
report  of  the  appraisers  until  long  after  its  confirmation  and  after  the  pur- 
chaser bad  paid  the  purchase  price,  it  was  too  late  to  have  the  case  redock- 
eted  for  the  purpose  of  setting  the  sale  aside  for  the  error  named. 

C.  F.  Spencer  and  W.  D.  Jackson  for  appellants. 

J.  D.  Atkinson  and  Hazelrigg  &  Hazelrigg  for  appellees. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Judge  ^unn. 

This  action  was  instituted  by  appellees  in  the  Powell  Circuit  Court  against 
the  appellants  as  the  heirs   of  George  Gravitt,  deceased,  upon  a  judgment 
against  him  rendert^d  in  a  magistrate's  court  June  16,  1892,  for  the  sum  of 
184.     No  administrator  was  ever  appointed  of  the  decedent's  estate  and  he- 
left  no  personal  property  with  which   to  pay  debts.     The  lower  court  sus- 
tained the  claim  of  the  appellee  and  directed  the  land  of  decedent  to  be  sold, 
to  pay  same,  subject  to  the  homestead  rights  of  Kittle  Gravitt,  the  wldow- 
of  the  deceased,  the  land  being  worth  less  than  a  $1,000.     This  appeal  is  by 
the  adult  children  of  George  Gravitt.     The  appellants  complain  that  the 
court   erred  in  adjudging  thnt  the  184,  with  its  interest,  was  due  the  appel- 
lees, for  the  reason  that  he  did  not  file  a  copy  of  the  judgment  with  his  peti- 
tion nor  prove  it  by  the  record  of  the  magistrate  who  rendered  the  judgment. 
The  appellants  would  be  correct  in  this   if    they  had  denied  by  their  answer 
that  any  such   judgment  was  ever  rendered;    but  they  only   denied  any 
knowledge  or  information  sufficient  to  form  a  belief  on  that  subject.     This 
did  not  make  an  Issue.    This  judgment  was  a  public  record  and  presumably 
within  their  knowledge,  and  they,  at  least,  should  have  made  an  investiga- 
tion  of  the  record,  and   if  the  judgment  did   not  exist   they  should  have 
denied  in  positive  terms  the  existence  thereof.    Appellants  complain  that, 
there  was  no  appraisement  of  this  land,  as  required  by  the  statutes  before 
the  oommissioner  made  the  sale,  and  for  that  reason  the  court  should  not 
have  confirmed  the  eale.    It  appears  that  the  commissioner  appointed  ap-^ 

vol.  27—60- 
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praisfTS  and  they  made  a  report  before  be  made  the  aale,  but  it  also  appears 
that  their  report  failed  to  fix  any  ^alue  of  the  land«  which  made  their  report 
a  nullity.  But  there  were  no  exceptions  filed  to  the  report  until  long  after 
the  conflrmatiun  of  it  and  after  the  purchaser  had  paid  the  purchase  price 
and  had  obtained  a  deed  for  the  land.  The  lyipellants  undertook  tb«>n, 
upon  notice,  to  ha^e  the  case  redocketed  and  sought  to  ba^e  the  sale  set 
aside  for  the  error  named.  They  were  too  late.  This  Taluation  and  ap- 
praisement of  land  is  for  the  benefit  of  the  defendant,  giving  him  the  right 
to  redeem  the  land  in  case  it  does  not  bring  two-thirds  of  its  appraised 
Talue.  This  right  he  can  waive.  In  the  case  at  bar  the  appellants  had  suffi- 
cient time  from  the  report  of  the  sale  to  its  confirmation  to  have  filed  ex- 
ceptions to  the  report  showing  that  they  had  been  deprived  of  their  right  to 
redeem  this  land  by  failure  of  the  appraisers  to  fix  any  value  on  it,  and  they 
must  be  deemed  to  have  waived  this  statutory  right  which  was  enacted  for 
their  benefit. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


PENN'S  EX'OR  V.  PENN'S  EX'OR. 
(Filed  May  23.  1906.) 

1.  Wills— Real  estate— Taxes  thereon— Life  tenant— Duty  to  pay— P..  who 
died  in  June,  1002,  by  his  will  devised  to  his  wife  all  his  personal  estate 
absolutely,  and  certain  real  estate  during  her  life.  At  his  death  there  were 
unpaid  taxes  assessed  agaiust  his  real  and  personal  estate  amounting  to 
$328.50.  His  widow  died  Septemtjer  16,  1902.  Held— It  was  the  duty  of  the 
personal  representotive  of  the  widow  to  pay  said  taxes,  as  under  our  statutes 
the  taxes  were  a  lien  on  the  lands,  and  it  is  the  duty  of  one  to  whom  land 
is  devised  for  life  to  pay  the  taxes  and  keep  it  free  from  lien  as  against  the 
remaindermen. 

a.  iranie— Devise  of  real  estate— Subsequent  lease  by  testator— Notes  for 
rent— Effect— P.  owned  two  tracts  of  land  and  by  his  will,  dated  September 
8,  1894,  deviseil  to  his  wife  all  his  personal  estate  absolutely,  and  all  his  real 
estate  during  her  life,  and  by  a  codicil,  dated  November  18,  1899,  directed 
that  the  ''home  tract"  be  sold  at  his  death  and  the  proceeds  divided  among 
the  children  of  his  two  sisters,  and  on  July  80,  1901,  after  the  date  of  the 
will  and  codicil,  leased  the  other  tract  of  land  for  the  term  of  three  years  at 
$800  per  year,  for  whic.h  he  held  the  three  notes  of  the  lessee  at  the  time  of 
his  death  in  June,  1902.  Held- That  the  will  speaks  as  of  the  date  of  the 
death  of  the  testator,  and  the  three  notes  were  payable  to  the  t€>stator  and 
were  his  personal  property,  and  passed  with  his  other  personal  estate  under 
the  will  to  his  widow. 

Field  McLeod,  Wallace  &  Harris  and  W.  O.  Davis  for  appellant. 

Jas.  Bradley  and  Montgomery  &  Lee  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  8th  of  September.  1898,  Jacob  A.  Penn  was  the  owner  of  two  val- 
uable tracts  of  land  in  Scott  county,  Kentucky,  and  something  near  $8,000 
worth  of  personal  estate.  On  that  date  he  made  and  executed  his  wHl,  and 
after  making  several  special   bequests  the  testator  in  th6  fifth  clause  of  bis 
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"Will  used  the  following  language:  '*I  win  to  my  wife,  Sallie  A.  Penn,  all 
iihe  balance  of  my  personal  property  of  every  description.  I  alao  will  to  my 
ttnid  wife,  for  her  life,  all  real  estate  of  which  I  die  possessed;  at  the  death 
of  my  said  wife,  should  she  survive  me,  it  is  my  will  that  all  of  said  real 
estate  shall  be  sold  and  the  proceeds  thereof  distributed  in  the  following 
/manner:  To  the  children  of  my  two  sisteis,  Charlotte  McLeod  and  Mary 
Ellen  Russell,  both  of  Montgomery  county,  Indiana,  etc." 

On  the  18th  day  of  November,  1899,  the  testator  added  the  following  codicil : 
~"It  appearing  that  the  personal  property  bequeathed  absolutely  by  me  to  my 
ivife,  together  with  the  income  from  my  other  real  estate,  will  be  ample  to 
meet  my  wife's  needs,  I  desire  and  direct  that  the  place  on  which  I  now  re- 
side, containing  about  276  acres,  be  sold  as  soon  as  practicable  after  my 
-death,  and  the  proceeds  at  once  divided  among  the  children  of  my  two  sis- 
ters, Chnrlotte  McLeod  and  Mary  Ellen  Russell,  etc." 

On  the  80th  nf  July,  1901,  after  the  date  of  the  will  and  the  codicil,  Jacob 

.A.  Penn  leased  the  farm  other  than  the  home  place  to  one  Alex.  Lawless 

for  the  term  of  three  years  for  the  price  of  $800  per  year,  Lawless  executing 

ills  three  promissory  notes  to  Jacob  A.  Penn,  due  March   1,  1908,  March  1, 

1904,  and  March  1,  1905,  respectively.    Jacob  A.  Penn  died  in  the  month  of 

•June,  1902,  and  his  will  was  probated  July  21,  1902,  and  the  appellant,  Field 

McLeod,  qualified  as  his  executor.    McLeod  took  possosslon  of  these  notes. 

The  widow,  Sallie  A.  Penn,  departed  this  life  testate  on  the  16th  of  Sep- 

^tember,  1902,  and  the  appellee,  Frank  Kearney,  was  appointed  and  qualified 

as  her  executor. 

It  further  appears  from  the  agreed  state  of  facts  that  at  the  time  of  the 
^eath  of  Jacob  A.  Penn  there  was  taxes  assessed  against  the  real  and  per- 
-sonal  estate,  which  were  unpaid,  amounting  to  $826.60.  The  questions  to  be 
•determined  by  this  court  are  these:  Who  is  entitled  to  the  Lawless  rent 
notes  or  their  proceeds  under  the  will  of  Jacob  A.  Penn?  Whose  duty  is  it 
to  pay  the  $326.60  taxes  for  1903,  and  shall  it  be  paid  out  of  the  personal 
-«state  only  or  proportioned  so  as  to  charge  the  real  estate  with  part  of  the 
taxes,  and  if  so,  what  part?  Whose  duty  is  it  to  pay  the  taxes  for  the  year 
1908  on  the  real  estate  or  farm  devised  to  Sallie  A.  Penn  for  life,  she  having 
^ied  on  September  16,  1902?  We  will  consider  these  questions  in  the  reverse 
order  from  that  stated.  Mrs.  Penn  was  devised  the  farm,  other  than  the 
home  place,  for  life. 

Under  our  statutes  it  was  her  duty  to  pay  the  taxes  and  keep  the  property 
free  from  lien  so  that  it  might  pass  to  the  remaindermen  free  of  all  charges. 
Under  the  statutes  taxes  become  a  Hen  on  the  land  on  the  16th  day  of  Sep- 
tember, hence  the  taxes  which  would  become  due  for  the  year  1903  were 
a  lien  on  this  land  the  day  before  the  death  of  Mrs.  Penn,  and  under  the 
plain  and  positive  provisions  of  the  statutes  her  estate  was  liable  for  these 
(axes.  (Brodie  V.  Parsons,  28  Ey.  Law  Rep.,  883,  and  the  cases  therein 
cited.) 

As  to  the  second  question,  that  is,  who  should  pay  the  taxes  for  1902  for 

4826.60,  we  are  of  the  opinion,  from  an  inspection  of  the  will  of  the  testator, 

that  they  should  be  paid  out  of  his  personal  estate.    By  his  will  he  directed 

(hat  all  of  his  funeral  expenses  and  debts  be  paid  as  soon  as  practicable 

4ifter  his  death   out  of  his  personal  estate,  and  he  then  gave  all  the  balance 
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of  bis  personal  estate  of  every  description  to  liie  wife,  Sallie  A.  Penzr^ 
\7hlle  tazesarenot,  strictly  speaking,  debts  (which  has  been  decided  by  thlff^ 
conrt  in  the  oase  of  Jones  v.  Gibson,  89  Ky.,  661),  yet  they  are  obligations  or 
liabilities,  and  we  are  convinced  that  the  testator  used  the  word  * 'debts,  "^ 
intending  to  include  itll  obligations  and  liabilities  against  his  estate  of  every 
character. 

On  the  first  question  as  to  who  was  entitled  to  the  Lawless  rent  notes,  the- 
executor  of  Jaoob  A.  Penn  claims  that  the  widow  was  entitled  to  that  pro- 
portion of  the  rent  which  had  accrued  up  to  the  date  of  her  death,  to  wit,. 
September  16,  1003,  and  that  the  rents  accruing  after  that  time  follow  the* 
reversion  and  go  to  the  neice  and  nephews,  the  beneficiaries  in  remainder,, 
and  contend  that  the  case  is  governed  by  section  3865  of  the  Kentucky  Stat- 
utes, which  is  as  follows:  '*Wheu  a  person  who  has  a  freehold,  or  an  uncer- 
tain interest  in  land,  shall  rent  out  the  land,  and  die  before  the  rent  shall 
have  become  due,  the  rent  of  the  land  shall  be  apportioned  between  the  per- 
sonal representatives  of  the  deceased  and  the  person  who  shall  succeed  to  the- 
land  as  heir,  personal  representative,  devisee,  or  person  in  reversion  or  re- 
mainder, unless,  in  the  case  of  a  devisee,  the  will  shall  otherwise  direct." 

Appellant's  contention  in  this  case  would  be  correct  if  the  will  did  not 
otherwise  direct.    The  rule  in  construing  wills  is  to  the  effect  that  they 
shall  be  construed  as  speaking  at  the  date  of  the  death  of  the  testator.    The^e- 
Lawless  notes  were  payable  to  the  testator  and  were  his  personal  property, 
and  they  passed  with  his  other  personal  estate  to  his  widow  under  the  posi- 
tive provisions  of  his  will.    If  the  testatoi  prior  to  his  death  had  sold  these- 
notes  to  a  third  party  for  their  full  value,  and  had  deposited   the  cash  re- 
ceived for  them    in  the  bank,  under  the   provisions  of  the  will  the  widow 
would  certainly  have  taken  this  cash' as  a  part  of  the  personal  estate,  and  it 
could  not  reasonably  be  contended  that  the  purchaser  of  the  notes  could  not 
have  collected  the  whole  of  the  notes.     He  could  not  have  been  stopped  In 
the  collection  of  them  at  the  date  of  the  death  of  the  testator  or  his  widow. 
Under  the  provisions  of  the  will  of  Jacob  A.  Penn  he  passed  these  notes  to  hia- 
wife  as  effectively  as  he  could  have  passed  them  to  a  third  party  by  a  sale 
thereof. 

The  judgment  of  the  lower  court  being  in  conformity  with  the  views 
herein  expressed  it  is,  therefore,  affirmed. 


CARMONY  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  May  16,  1905— Not  to  be  reported.) 

Damages— Negligence— Evidence  showing  that  appellant  who  was  hurt  by~ 
being  struck  by  a  piece  of  timber  as  it  was  being  moved  by  a  derrick  stated 
upon  the  trial  that  he  never  paid  any  attention  to  the  moving  of  the  timber; 
thac  he  expected  to  get  out  of  the  way  before  it  reached  him.  It  appearing 
that  he  had  ample  time  to  get  out  of  the  way  from  the  time  the  lifting  of 
the  timber  began  until  it  reached  him,  he  was  guilty  of  such  negligence  a» 
to  authorize  a  peremptory  instruction  upon  the  trial  in  which  be  rought. 
damages  against  appellee  for  the  injury  inflicted. 

Colson  &  Hurd  and  Weller  &  Points  for  appellant. 
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benjamin  D.  Warfleld  for  appellee. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  a  common  laborer  working  for  the  appellee  with  a  crew 
x)f  men  on  a  construction  train.  Connected  with  the  train  was  a  derrick, 
•operated  by  steam,  used  to  load  and  unload  heavy  material.  An  engineer 
operated  the  derrick  by  means  of  an  engine.  It  is  averred  in  the  petition 
by  the  appellant  that  the  engineer  in  charge  of  the  derrick,  by  negligence, 
lifted  a  hea^  timber  from  the  ground  with  the  derrick  and  swung  it  against 
the  appellant,  thereby  seriously  injuring  him.  The  oourt  gave  a  peremp- 
tory instruotien  to  find  for  the  appellee.  It  is  stated  that  this  was  done 
upon  the  ground  that  the  petition  did  not  aver  that  the  engineer  was  su- 
perior in  authority  to  the  appellant,  and  because  there  was  no  evidenoe  to 
«how  that  appellant  received  the  injury  by  reason  of  a  negligent  act  of  the 
•engineer. 

It  appears  that  ropes  and  grab  hooks  were  necessary  to  handle  heavy  tim- 
ber with  the  derilck.  On  the  occasion  in  question  Knle  Steele  stcod  on  one 
«ide  of  the  log  and  fastened  a  grab  hook  on  his  side  and  appellant  stood  on 
the  other  side  of  the  log  and  pressed  a  grab  hook  to  the  log,  and  was  to  hold 
it  here  until  the  hook  caught  the  log  in  such  a  way  as  to  move  it.  When 
the  hooks  were  thus  fastened  into  the  log  it  was  the  duty  of  those  manipu- 
ating  the  grab  hooks  to  stand  aside  so  as  to  avoid  being  struck  by  the  log. 
After  the  hooks  were  fastened  into  the  log  the  engineer  began  to  hoist  iti 
when  it  swung  around  and  Ftruck  appellant,  causing  the  injuries  of  which 
he  complains.  It  was  necessary  to  start  the  engine  before  the  grab  hook 
would  take  hold.  While  appellant  was  on  the  witness  stand  he  was  asked 
if  he  did  not  know  when  the  engineer  was  hoisting  the  log  that  it  would 
«wing  in  his  direction  and  he  answered:  '*!  never  paid  any  attention;  I  ex- 
pected to  get  out  of  the  wnj."  When  he  was  asked  If  he  did  not  see  the 
rope  that  was  attached  to  the  hooks  tightening  he  replied:  "I  never  paid 
any  attention  to  its  tightening."  From  the  testimony  of  the  appellant, 
stating  the  time  which  elapsed  after  the  hooks  caught  the  log  until  it  swung 
around,  he  had  an  abundance  of  time  to  get  out  of  the  way  of  the  log.  The 
injury  was  the  result  of  his  negligence,  and  he  is  not  entitled  to  recover.  In 
Tiew  of  the  conclusion  we  have  reached  as  to  the  facts,  we  deem  it  unneces- 
-saiy  to  consider^  the  question  as  to  the  sufficiency  of  the  petition  and  as  to 
whether  the  appellant  and  engineer  were  fellow  servants. 

The  judgment  is  affirmed. 


THOMPSON,  &c.  V.  THOMPSON. 

(Filed  May  IQ,  1905— Not  to  be  reported.) 

1.  Wills— Construction  of— Where  a  testator  conveyed  a  certain  described 
boundary  by  will,  it  will  not  be  held  that  he  Intended  it  to  be  reduced  in 
<iuantity  that  an  adjoining  part  of  the  land  should  contain  a  certain  number 
of  acres,  and  the  statement  in  his  will  that  the  part  directed  to  be  sold  con- 
tained such  a  number  of  acres,  when  it  shows  that  he  was  in  erior  as  to  the 
number  of  acres  such  part  contained. 
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8.  Same— Where  a  testator  epeclflcally  devised  a  tract  of  land  to  a  sod, 
directing  that  the  remainder  of  it  shall  be  sold,  his  executors  under  a 
clause  in  the  will,  to  the  effect  that  '*they  are  directed  to  dispose  of  my  prop- 
erty as  they  think  best,"  have  not  the  power  to  sell  that  specifically  devised. 

D.  G.  Park  and  Shelbourne,  Kane  &  Smith  for  appellants. 

Bobbins  &  Thomas  and  A.  M.  Tyler  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  Bccion  involves  the  contruotlon  of  A.  T.  Thompson*!  will.  The- 
parts  of  it  to  be  construed  read  as  follows: 

"Also  to  T.  T.  Thompson  (Dick)  one  tract  of  land,  line  beginning  at- 
Gharlle  Wright's  northwest  corner,  running  with  the  Wright  line  to  the 
Fields  line;  thence  east  far  enough  to  make  fifty  acres. 

"Also  to  John  M.  Thompson  the  home  place,  beginning  at  a  corner  in  the 
road  and  running  north,  taking  in  the  stables  and  horse  lots,  to  F.  M. 
Finch's  line;  thence  east  to  Abb  Thompson's  line;  thence  south  with  Abb 
Thompson's  line  to  a  stake  on  the  northeast  corner;  thence  west  to  the 
beginning.  Also  ten  acres  off  the  strip  between  Dick  Thompson's  land 
and  Theo.  Twiggs'  line  off  the  part  next  to  Twiggs,  the  remainder  of  the 
land  in  the  strip  between  Dick  Thompson  and  Theo.  Twiggs,  together  with 
the  land  lying  on  the  west  side  of  the  farm,  about  126  acres,  being  about  135- 
acres  in  all.  which  I  want  sold  or  disposed  of  as  they  think  best  for  all  con* 
cerned,  and  this  is  to  be  divided  between  Jas.  F.  Thompson,  Sallie  Brow- 
der,  W.  J.  Thompson,  E.  A.  Thompson  and  T.  T.  Thompson,  all  equally, 
except  that  1200  is  to  be  taken  from  Jas.  F.  Thompson's  part  and  $600  is  to> 
be  taken  from  T.  T.  Thompson's  part.  Also  the  horses,  cattle,  bogs,  farm* 
ing  utensils,  and  crop  to  be  disposed  of  according  to  the  contract  as  known, 
and  understood  between  myself.  Will.  Ed.  and  John. 

**I  hereby  appoint  my  sons,  Wm.  J.  Thompson,  E.  A.  Thompson,  and 
John  M.  Thompson,  as  my  executors,  to  dispose  of  my  property  as  they  think 
best,  and  I  respectfully  ask  the  court  not  to  require  any  bond  of  them." 

The  testator  left  surviving  him  six  children,  five  of  whom  are  appellants, 
and  the  other  is  the  appellee.  The  testator  seems  to  have  made  advance- 
ments to  nil  of  his  children,  except  the  appellee,  John  M.  Thompson,  with 
whom  he  had  lived  a  number  of  years.  The  testator  owned  what  is  known, 
as  the  home  place,  cont^ilning  about  SOO  acres,  and  he  owned  a  tract  adjoin* 
ing  it  upon  which  his  son,  T.  T.  Thompson,  lived.  At  the  time  of  the  tes- 
tator's death  he  occupied  the  residence  on  the  home  place.  Near  by  the 
residence  there  were  stables  and  horse  lots.  One  was  situated  to  the  east  of 
the  house  and  the  other  to  the  west  of  it.  There  is  a  public  road  commenc* 
ing  near  the  residence  on  the  south  side  of  the  home  place  and  runs  a  south- 
erly course  therefrom.  There  is  a  lane  or  road  from  this  public  road  ran- 
ning  west  therefrom,  and  is  situated  directly  south  of  the  home  plac«,  anci 
is  the  line  between  it  and  the  lands  of  C.  M.  Wright. 

The  principal  difference  between  the  parties  is  as  to  what  land  John  M. 
Thompson  took  under  his  father's  will.    It  is  described   by  the  following 
language:    "Also  to  John  M.  Thompson   the  home  place,  beginning  at  » 
corner  In  the  road  and  running  north,  taking  in  the  stables  and  horse  lots» 
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to  F.  M.  Finch's  line;  thenoe  east  to  Abb  Thompson's  line;  thence  south 
with  Abb  Thompson's  Hue  to  a  stake  on  the  northeast  corner;  thence  west 
to  the  beginning." 

It  is  the  contention  of  John  M.  Thompson  that  the  beginning  corner  of 
the  land  willed  to  him  is  at  a  point  in  the  road  immediately  west  of  the 
horse  lot  on  the  west  of  the  residence,  and  thence  lunning  a  northerly  course 
eo  as  to  take  in  the  stables  and  horse  lots  to  F.  M.  Finch's  line.  To  so  run 
the  line  gives  him  about  101  acres  of  land.  The  contention  for  the  appellants 
is  that  the  beginning  corner  is  at  an  iron  stob  at  the  point  where  the  pub- 
lic road  intersects  the  road  or  lane  which  we  have  mentioned.  To  com- 
mence at  that  point  and  run  the  line  John  M.  Thompson  would  get  some- 
thing over  forty  acres  of  land.  To  so  run  the  line  it  would  not  include  the 
stables  and  residence  and  only  one  of  the  horse  lots.  The  testator  was  en- 
tirely familiar  with  the  land.  The  iron  stob  is  the  corner  of  the  G.  M. 
Wright  land  and  the  land  devised  to  T.  T.  Thompson,,  and  is  the  southern 
line  of  the  home  place.  The  testator  well  knew  of  its  location  and  the  corner 
of  the  C.  M.  Wright  land,  for  in  describing  the  land  willed  to  T.  T.  Thomp- 
son he  referred  to  the  C.  M.  Wright  corner  as  the  beginning  corner.  Had 
he  intended  that  that  point  should  be  the  beginning  corner  of  the  land 
willed  to  John  M.  Thompson  he  would  have  so  designated  it  as  the  corner. 
To  hold  that  that  point  is  the  beginning  corner  of  the  land  willed  to  appel- 
lee we  would  utterly  disregard  the  language  need  by  the  testator,  because 
he  says  that  the  line  which  is  to  be  run  from  the  beginning  corner  in  the 
road  must  be  run  north  so  as  to  embrace  the  stables  and  horse  lots  on  the 
home  place.  If  the  beginning  corner  had  been  fixed  at  the  iron  stob,  corner 
of  the  Wright  land,  thence  a  north  course  so  as  to  include  the  stables  and 
horse  lots,  we  would  have  to  supply  the  line  from  that  point  to  a  point  west 
In  the  road,  and  then  run  a  northerly  course  so  as  to  include  the  stables  and 
horse  lots.  The  testator  directed  that  the  west  side  of  the  home  place,  con- 
taining about  136  acres,  should  be  sold.  The  statement  that  the  west  side  of 
it  should  be  sold  is  no  indication  that  the  testator  intended  the  ease  side  of 
it  willed  to  his  son,  John  M.  Thompson,  was  to  be  reduced  in  quantity. 
The  statement  of  the  tescator  that  the  west  side  ordered  sold  contained  136 
acres,  simply  indicates  that  the  testator  was  in  error  as  to  the  number  of 
acres  in  the  boundary  directed  to  Ije  sold.  As  the  boundary  willed  to  John 
M.  Thompson  is  particularly  described,  we  can  not  hold  that  the  testator 
intended  to  reduce  it,  so  that  the  west  side  ordered  to  be  sold  should  contain 
125  acres.  If  counsel  for  appellants  is  correct  as  to  the  location  of  the  line, 
the  testator  directed  about  160  acres  of  the  home  place  sold.  Learned  coun- 
sel for  appellants  has  shown  research  and  ability  in  his  effort  to  sustain  his 
contention,  and  has  furnished  the  court  with  many  correct  rules  for  the  con- 
struction of  wills,  but  we  are  constrained  to  differ  with  him  as  to  their  ap- 
plication to  this  case.  With  a  map  before  us  showing  the  location  of  the 
land,  together  with  the  rule  that  the  intention  of  the  testator  must  be 
gathered  ''from  the  four  corners  of  the  instrument,"  we  have  had  no  diffi- 
culty in  reaching  the  above  conclusion. 

Counsel  insists  that  because  under  the  clause  of  the  will  naming  the  ex- 
ecutors "they  are  directed  to  dispose  of  my  property  as  they  think  best," 
that  they  are  vested  with  power  to  sell  the  land  specifically  devised  to  ap- 
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pellee,  JohD  M.  ThotnpsoD.  As  to  whether  suo.h  a  clause  would  be  Talid, 
if  It  were  susceptible  of  that  mtuiDiiig,  it  is  unneoessary  to  oonsider.  because 
it  is  our  opinion  that  the  testator  did  not  intend  to  vest  the  executors  with 
the  power  to  sell  property  speclflcally  devised.  He  simply  intended  xo  vest 
them  with  a  discretion  as  to  the  time  and  as  to  the  manner  of  selling  the 
property  which  he  had  directed  to  be  sold. 
The  judgment  is  affirmed. 


BIG  SANDY  RAILWAY  CO.  v.  DILS,  &c. 
(Filed  May  S3.  1005.) 

1.  Railroads— Condemnation  proceeding— Appeal  to  circuit  courts— Im- 
perfect transcript— Amendment— Tn  taking  an  appeal  from  the  county  court 
to  the  circuit  court  in  pvoceedin^rs  to  condemn  land  sections  839  and  840, 
Kentucky  Statutes,  are  to  be  read  together,  and  require  the  appellant  to  file 
the  transcript  of  the  orders  of  the  county  court,  a  statement  of  the  parties 
to  the  appeal,  and  execute  bond  within  thirty  days  after  the  judgment  in  the 
-county  court.  Where  a  good  appe^il  bond  was  llled  and  an  Imperfect  trans- 
cript which  contained  an  Imperfect  statement  of  the  parties  to  the  appeal,  it 
'was  proper  for  the  circuit  court,  under  section  134  of  the  Civil  Code,  to  allow 
the  transcript  to  be  amended  so  as  to  conform  to  the  requirements  of  the 
statutes. 

3.  Same— Trial  in  circuit  court— Erroneous  instructions— On  the  trial  of 
a  proceeding  by  a  raliroad  company  to  condemn  a  strip  of  land  of  2  71-100 
acres  taken  alongside  the  county  road  just  outside  the  boundary  of  a  town 
of  the  fifth  class,  the  court  instructed  the  jury  that  "in  fixing  the  value  of 
the  land  taken  and  the  damages  to  the  abutting  property,  the  jury  may  con- 
sider its  location  and  use  to  which  the  land  was  adapted,  together  with  the 
change  made  necessary  in,  or  discontinuance  of,  the  county  road  over  or  in 
front  of  paid  property,  if  any.  They  will  also  find  for  the  defendant  such 
•sum  as  they  lielieve  from  the  evidence  they  are  entitled  to  for  extra  fencing. 
If  anything."  Held— That  said  Instruction  did  not  present  to  the  jury  the 
proper  view  of  the  case,  as  nothing  was  said  about  setting  oil  the  incidental 
•damages  against  the  incidental  advantages. 

3.  Same— The  court  should  have  told  the  jury  in  the  first  instruction  that 
in  estimating  the  direct  damages  they  should  allow  such  a  sum  as  they  deem 
.from  the  evidence  is  the  fair  and  reasonable  value  of  the  strip  of  land  taken, 
considering  it  in  relation  to  the  entire  tract;  also  such  other  direct  dam- 
ages, if  any,  as  directly  result  to  the  remainder  of  the  tract  by  reason  of  the 
situation  in  which  it  is  placed  by  the  taking  of  the  strip,  and  such  addi- 
tional fencing  and  other  Improvements,  if  any,  as  may  be  necessary  to  the 
reasonable  enjoyment  of  the  remaining  land  by  reason  of  the  taking  of  the 
strip;  but  that  their  finding  of  direct  damages  should  not  exceed  in  all  the 
amount  which  they  may  believe  from  the  evidence  is  the  difference  between 
the  actual  value  of  the  entire  tract  immediately  before  and  the  actual- value 
of  the  remainder  immediately  after  the  taking  of  the  strip,  excluding  from 
both  estimates  any  enhancement  of  the  land  by  reason  of  the  building  or 
operation  of  the  railroad. 

4.  By  another  Instruction  the  court  should  have  told  the  jury  that  they 
%8hould  also  take  into  consideration  all  the  advantages  and  disadvantages 
-which  may  be  reasonably  anticipated  to  result  from  the  prudent  constmc- 
•tion  and  operation  of  the  proposed  railway,  and  if  the  balance  be  agalnet 
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the  owners  of  the  land  then  to  the  extent  that  such  balance  diminishes  its 
market  value  they  should  also  find  for  them  incidental  damages  In  addition 
to  the  direct  damages  referred  to  in  the  first  instruction;  but  that  if  the  in- 
cidental damages  or  enhancement  of  the  land  in  value  from  the  prudent 
oonstruction  and  operation  of  the  railroad  equal  or  exceed  the  incidental 
disadvantages  or  depreciation  in  value,  they  should  find  for  the  defendant 
■only  the  direct  damages  as  set  out  in  the  first  instruction. 

York  &  York,  J.  W.  York  and  W.  H.  Wadsworth  for  appellant. 

N.  J.  Auxier  for  appellees. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  March  33,  1003,  the  Big  Sandy  R?illway  Co.  filed  in  the  Pike  county 
•oourt  its  petition  to  condemn  as  part  of  its  right  of  way  a  strip  of  land  be- 
longing to  John  A.  Dils*  helrp  100  feet  wide  and  1,181  feet  long,  containing 
3  71-100  acres.  Commissioners  were  appointed  who  valued  the  strip  taken 
at  $1,000,  and  fixed  the  damages  to  the  remaindpr  of  the  tract  at  l-IOO.  The 
•defendants  filed  exceptions  to  the  commissioner's  report,  and  the  case  being 
heard  by  a  jury  a  verdict  was  rendered  fixing  the  value  of  the  strip  taken 
and  the  damages  to  the  residue  of  the  tract  at  13,500.  The  defendants  were 
not  satisfied  with  the  verdict  of  the  jury  and  took  an  appeal  to  the  Pike 
•Circuit  Court.  In  the  circuit  court  the  case  was  tried  anew  and  a  verdict 
and  judgment  were  obtained  fixing  the  damages  at  $8,800.  and  from  this 
judgment  the  railroad  cotnpnny  appeals. 

When  the  case  reached  the  circuit  court  the  railroad  conipony  entered  a 
motion  to  dismiss  It.  The  court  overruled  the  motion,  and  the  correctness 
of  this  rilling  is  the  first  question  arising  on  the  appeal.  The  judgment  in 
the  circuit  court  was  rendered  on  April  23,  1903.  On  Moy  H  the  defendants 
filed  with  the  clerk  of  the  circuit  court  an  attested  copy  of  the  judgment 
and  executed  before  him  an  appeal  bond.  He  thereupon  Issued  a  supersedeas 
and  a  summons.  Some  days  after  this  the  county  clerk  made  a  copy  of  the 
-other  orders  entered  in  the  county  court  and  pinned  them  to  the  copy  of  the 
judgment  which  had  been  filed  In  the  circuit  court;  but  no  statement  of  the 
parties  to  the  appeal  was  filed  until  the  motion  to  dismiss  the  appeal  was 
entered  by  the  railroad  company  at  a  subsequent  term  of  the  circuit  court. 
A  statement  of  the  parties  to  the  appeal  was  then  tendered  and  the  court 
allowed  it  to  be  filed.  Section  839,  Kentucky  Statutes,  provides:  "Either 
-pirty  may  appeal  to  the  circuit  court,  by  executing  bond  as  required  In 
other  cases,  within  thirty  days,  and  the  appeal  shall  be  tried  de  novo." 

Section  840  further  provides:  *'The  appeal  from  the  county  court  shall  be 
taken  by  filing  with  the  clerk  of  the  court  to  which  the  appeal  lies  a  state- 
ment of  the  parties  to  the  appeal,  and  a  transcript  of  the  orders  of  the  county 
<!ourt,  and  thereupon  the  said  clerk  shall  certify  to  the  clerk  of  the  county 
-court  that  said  appeal  has  been  filed,  and  the  clerk  of  the  county  court  shall 
Immediately  transfer  the  original  papers  to  the  clerk  of  the  court  to  which 
the  appeal  Is  pending." 

It  will  be  observed  that  by  section  889  either  party  may  appeal  by  exe- 
cuting the  bond  within  thirty  days,  and  that  by  section  840  the  appeal  shall 
])e    taken  by  filing  with  the  clerk  of  the  court  to  which  the  appeal  lies  a 
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statement  of  the  parties  to  the  appeal  and  a  transcript  of  tlie  orders  of  the* 
county  court.  Tlie  two  sections  are  to  be  read  together.  It  is  incumbent 
upon  tlie  appellant  to  file  the  transcript  of  the  orders  of  the  county  court,  » 
statement  of  the  parties  to  the  appeal  and  execute  the  bond  within  thirty^ 
days  after  the  judgment  in  the  county  court.  In  the  case  before  us  the  bouc^ 
was  executed  in  time  and  a  partial  transcript  of  the  orders  of  the  county 
oourt  was  filed,  which  Rhowed  the  parties  to  the  appeal  sufficiently  to  enable 
the  clerk  to  issue  a  summons  and  a  supersdeas,  which  were  issued  in  time- 
In  other  words,  a  good  appeal  bond  was  executed  and  an  imperfect  trans* 
oript  was  filed  which  contained  an  imperfect  statement  of  the  parties  to  the- 
appeal.  After  the  thirty  days  bad  expired  the  court,  instead  of  dismissing 
the  appeal,  allowed  the  appellant  to  file  a  full  statement  of  the  parties  to  the 
appeal  and  a  full  transcript  of  the  orders  of  the  county  oourt.  Section  IH 
of  the  Civil  Code  is  as  follows:  "The  ccurt  may,  at  any  time,  in  further- 
ance of  justice,  and  on  such  terms  as  luay  be  proper,  cause  or  permit  a 
pleading  or  proceeding  to  be  amended,  by  adding  or  striking  out  the  name 
of  a  party;  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect;  or  by  inserting  other  allegations  material  to  the  case; 
or,  if  the  amendment  do  not  change  substantially  the  claim  or  defense,  by 
conforming  the  pleading  or  proceeding  to  the  facts  proved." 

The  purpose  of  thi^  section  of  the  Code  is  to  permit  amendments  in  just- 
such  cases  as  this  where  by  some  irregularity  the  proceeding  does  not  con- 
form to  the  requiremeutfl  of  the  law.  In  Bush  v  Lisle,  86  Ky.,  604,  an  im- 
perfect transcript  was  filed  in  this  court,  and  after  the  time  had  expired  for 
filing  the  transcript  it  was  insisted  that  the  appeal  should  be  dismissed,  but 
the  court  held  otherwise,  and  allowed  the  imperfect  transcript  to  be 'per- 
fected. In  Puff  V.  Huchter,  78  Ky.,  146,  the  plaintiff  faihd  to  file  a  petitioik 
in  the  magistrate's  court,  but  after  appeal  to  the  circuit  court  he  was 
allowed  to  file  an  amended  petition  setting  up  his  cause  of  action.  In  the- 
same  way  It  has  been  held  that  a  defective  bastardy  warrant,  or  a  defective- 
warrant  for  forcible  entry  or  detainer  or  defective  warrant  for  a  misdemeanor^ 
may  be  amended  on  appeal.  (Commonwealth  v.  Can  trill,  90  Ky.  Law  Rep.^ 
24;  Louisville  v.  Wemhoff.  25  Ky.  Law  R*p  ,  995:  Forsythe  v.  Huey,  25  Ky. 
Law  Rep.,  147. ) 

In  Calloway  v.  Bradburn,  26  Ky.  Law  Rep.,  977,  it  was  held   that  where 
a  defective  appeal  bond  is  executed  in  due  time  in  a  contested  election  case- 
B  good  and  sufficient  bond  may  be  given  under  this  provision  of  the  Code* 
after  the  time  for  the  execution  of  the  bond  h-is  expired.     In  that  case  the 
court,  among  other  things,  said,  referring  to  the  provision  of  the  Code  above 
quoted:  "As  the  Code  regulates  proceedings  in  all  actions,  so  this  sectioi^ 
allows  an  amendment  of  all  proceedings  in  the  process  of  an  action.     It  was? 
intended   by  it  to  provide  in  general  for  the  amendment  of  anything  that 
was  found   to  be  defective  in  the  progress  of  an  action,  the  purpose  being  to 
perfect  rather  than  to  destroy.     It  is  not  limited  to  mistakes  in  pleadings^ 
but  it  is  intended  to  cover  any  kind  of  a  misttike  and  to  allow  an  amend- 
ment.    At  common  law,  and  before  the  passage  of  the  modern  statutes,  vezx 
many  mistakes  or  clerical  errors  were  cause  for  the  dismissal  of  an  action  or- 
the  defeating  of  justice." 

Under  the  rule  laid  down   in   the  oases  cited   the  circuit  court  properly 
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allowed  the  appeal  to  be  perfected,  the  purpose  of  the  provision  of  the  Gcd& 
being  to  prevent  just  such  elips  as  thle  defeatlng-the  administration  of  juE<. 
tioe. 

On  the  trial  in  the  circuit  court  the  evidence  for  the  property  owners-, 
tended  to  show  that  the  strip  of  land  taken  lay  alongside  of  the  county  road- 
just  outside  of  the  town  boundary  of  Pikevllle,  the  road  being  a  continua-. 
tion  of  College  street;  that  the  strip  was  valuable  for  town  lots  and  could 
be  cut  up  into  something  like  twenty-four  lots  of  fifty  by  one  hundred  feet^ 
and  that  other  lots  near  this  property,  and  between  it  and  town,  had  sold  for 
$400  and  1600.  The  witnesses  for  the  property  owners  valued  the  strip  takeoi 
at  from  $8,000  to  $15,000;  they  fixed  the  damages  to  the  remainder  of  th&w 
tract  at  from  $1,000  to  $6,000.  On  the  other  hand,  thn  witnesses  for  the  rail- 
road company  fixed  the  value  of  the  strip  taken  at  $1,000  to  $2,000,  and  the- 
damages  to  the  remainder  of  the  tract  at  from  $400  to  $600.  The  court  in- 
structed the  jury  as  follows:  '*The  jury  will  find  for  the  defendants  (the^ 
property  owners)  such  sum  as  they  may  believe  from  the  evidence  the  de- 
fendants have  been  damaged  by  reason  of  the  plaintifi's  taking  the  land  de-. 
scribed  in  the  petition;  and  they  will  determine  this  by  finding  from  the. 
evidence  the  true  market  value  of  the  land  taken  at  the  time  it  was  taken. 
They  will  also  find  for  the  defendants  ?uch  eum  as  they  may  believe  from, 
the  evidence  the  defendants  have  sustained  in  damages  to  the  abutting  prop^ 
erty  (if  anything)  by  reason  of  the  plaintiff  taking  said  property;  and  in 
fixing  the  value  of  the  land  taken  and  damages  to  the  abutting  property  the- 
jury  may  consider  its  location  and  use  to  which  the  land  was  adapted,, 
together  with  the  change  made  necessary  in,  or  discontinuance  of,  the 
oounty  road  over  or  ki  front  of  said  property,  if  any.  They  will  also  find, 
for  the  defendants  such  sum  as  they  believe  from  the  evidence  the  defend- 
ants are  entitled  for  extra  fencing,  if  anything. 

"9d.  Nine  of  the  jurors  may  find  a  verdict,  in  which  event  they  must  al> 
sign  the  same." 

In  Elizabethtown    &    Paducah  R.  R.   Co.    v.    Helm's  Heirs,  71  Ky.,  684. 
this  court,  after  stating  the  difficulties  growing  out  of  the  application   of- 
the  general  rules  governing  the  subject,  said:  *'To  avoid  such  difificnlties  it. 
is  nece<4sary  to  ascertain,  first,  the  value  to  the  owner  of  the  land  proposed 
to  be  taken;  and,  second,  the  amount,  if  any,  which  the  dlsadvantBges  and, 
inconveniences  will  overlmlance  the  advantages  to  the  land   not  taken,  from 
the  use   to  which    the  public   proposes   to  devote   that  which  is  taken.     The. 
first  question  can  be  most  readily  and  fairly  determined   by  ascertaining  the. 
value  of  the  entire  tract  of  land,  excluding  the  enhancement  resulting  from 
the  contemp1at<ed   Improvement;    then  (still  excluding    this  enhancement),, 
what  will  be  its  value  after   the  appropriation   of  the  portion,  or  of  such 
estate  therein  as  may  be  proposed  to  be  taken.     The  difiereuce  in  value  thua. 
found  is  the  true  compensation  t-o  which  the  owner  is  entitled." 

Then,  after  giving  some  reasons  for  its  conclusions,  the  court  disposed  of 
the  second  question  in  these  words:  "Let  a  survey  be  taken  of  all  the  ad- 
vantages and  disadvantages  which  may  be  reasonably  anticipated  to  result, 
from  the  prudent  construction  and  operation  of  the  proposed  railway,  and 
if  the  balance  be  against  the  owner  of  the  land,  then  to  the  extent  that  6ucl> 
balance  diminishes  its  market  value  he  should  have  a  judgment  on  accounts 
of  incidental  damages;  otherwise  of  course  he  is  entitled  to  nothing." 
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The  rule  thus  announced  has  been  since  maintained  by  the  court.    (Aeher 
V.  L.  &  N.  R.  R.  Co.,  87  Ky.,  891;  L.  &  N.  R.  R.  Co.  y.  Asher,  12  Ky.  Law 
Rep.,  815;   L.,  St.  L.  &  T.  R.  R.  Co.  v.  Barrett,  91  Ky.,  487;  W.  Va  ,  &c., 
R.  R.  Co.  V.  Gibson.  94  Ey.,  334.)    In  these  cases  it  has  been  held  that  the 
t;ost  of  additional  fencing,  which  will  be  rendered  necessary  by  the  taking  of 
the  land,  is  to  be  included  as  part  of   the  direct  damages,   which  can  not  he 
abated  by  any  benefits  arising  from  the  building  of  the  road.    The  owner  is  en- 
titled to  damages  by  reason  of  the  depreciation  in  Talue  of  the  land  on  ac- 
count of  the  shape  in  which  ifc  may  be  left  or  the  situation  in  which  it  may 
"he  placed.     Nothing  can  be  deducted  from  the  direct  damages  which  include 
the  value  of  the  strip  tatsen,  the  depreciation  in  value  of  the  residue  of  the 
tract,  and  the  additional  fencing  rendered  necessary.     But  damages  for  con- 
sequential inconvenience  or  injury  resulting  from  the  prudent  construction 
and  operation  of  the  railroad  may  be  set  off  against  the  advantages  which 
may  be  reasonably  anticipated  to  result  from  the  prudent  construction  and 
operation  of  the  railroad,  and  if  the  advantages  equal  or  ovprbalance  the 
'disadvantages  nothing  should  be  allowed  for  the  latter.     The  instructions  of 
the  circuit  court  did  not  present  to  the   jury  the  proper  view  of  the  case  a* 
nothing  wa.a  said  about  setting  off  the  incidental  damages  against  the  inci- 
dental advantages.     Both  parties  on   the  trial  conducted  the  examination  of 
their  witnesses  in   the  same  way.     Neither  undertook  to  show  by  any  wit- 
ness what   the  value  of  the  entire   tract  of  land  was  or  what  the  remainder 
Would   be  worth  after  the  taking  of  the  strip  sought  to  be  condemnenl.    The 
tiftso  was   left   to   the  jury  largely  upon   the  mere  opinions  of   the  witnesses 
without  a  statement  of  the  facts  on  which  the  opiniops  were  liased,  and  this 
may  account  for  the  verdict.     We  know  judicially  that  Pikeville  is  a  town 
of  the  sixth   class,  and  it  is  hard  for  us  to  understand  why  2  71-1(W  acres  of 
land  a  quarter  of  a  mile  beyond   the  town  boundary  is  worth  anything  like 
|S,000.     The  facts   in  the  record  do  not  show  any  substantial  damage  to  the 
remainder  of  the  tract  except  that  a  road  will  have  to  be  opened  on  the  tract 
along   the  railroad.     On  another  trial   the  court  will  require  the  parties  to 
have  the  witnesses  as  to  value  fix   the  value  of  the  entire  tract  of  land,  ex- 
cluding  the  enhancement  resulting  from  the  building  of  the  railroad;  also 
the  value  of  the  remainder  of  the  tract  after  the  taking  of  the  strip  by  the 
Y'ailroad  company,  still  excluding  any  enhancement  from  the  building  of  the 
railroad;  the  difference   in  value   thus  found   is   the  measure  of  the  direct 
damages   to  which   the   owner   is   entitled.     The   witnesses  may  state  what 
additional  fencin?  will  be  rendered  necessary  and  its  value.     In  lieu  of   in- 
struction 1  the  court  should  have  instructed  the  jury  that  in  estimating  the 
direct  diimapes    they  should   ollow  such  a   sum  as   they  deem  from  the  evl^ 
deuce  is  the  fair  and  reasonable  value  of  the  strip  of  land  taken,  considering 
It  in  lelation  to  the  entire  tract;  also  such  other  direct  damages,  if  any,  as 
directly  result   to   the  remainder  of  the  tract  by  reason  of  the  sitnation  in 
'which  it  is  placed  by  the  taking  of  the  strip,  and  such  additional  fencing 
or  other  improvements,  if  any,  as  may  be  necessary  to  the  reasonable  enjoy- 
ment of  the  remaining  land  by  reason  of  the  taking  of  the  strip;  but  that 
their  finding  of  direct  damages  should  not  exceed  in  all  the  amount  which 
they  may  believe  from   the  evidence  is  the  difference   Ijetween   the  nctoal 
^alue  of  the  entire  tract  immediately  before  and  the  actual  value  of  the  re- 
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malnder  immediately  after  the  taking  of  the  atrip  of  2  71-100  acres,  excluding 
from  both  entimates  any  enhancement  of  the  land  by  reason  of  the  building 
or  operation  of  the  railroad. 

By  another  instruction  the  court  should  have  told  the  jury  that  they  should 
also  take  into   consideration  all   the  advantaffes  and   disadvantages  wbicl\ 
may  be  reasonably  anticipated  to  result  from  the   prudent  construction  and 
operation  of  the  proposed  railway,  and  if  the  balance  be  against  the  owners 
of  the  land,  then   to   the  extent  that  snob  balance  diminishes  its  market 
value   they  should  also  find  for  them  incidental  damages  in  addition  to  the 
direct  damages  referred  to  In  the  first  instruction;  but  that  if  the  incidental 
advantages  or  enhancement  of  the  land  in  value  from  the  prudent  construc- 
tion and  operation  of  the  railroad  equal  or  exceed  the  Incidental  disadvant- 
ages or   depreciation   in  value   they  should  find  for  the  plaintiff  only  tha 
direct'dainages  as  set  out  in  the  first  instruction. 

Under  the  first  instruction  compensation  is  made  for  the  property  takex\ 
without  regard  to  the  use  lo  which  it  may  be  applied,  and  against  this  no. 
offset  can  be  made.  Under  the  second  instruction  everything  incidental  to^ 
the  prudent  building  and  operation  of  the  railroad,  depreciating  or  enhanc- 
ing the  value  of  the  remaining  land,  may  be  offset  one  against  the  other,  an(\ 
only  the  balance  should  be  found  in  favor  of  the  property  owner  in  case  thei 
depreciation  exceeds  the  enhancement. 
Judgment  reversed  and  cause  remanded  for  a  new  trial, 
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(Filed  May  26,  1905.) 

1.  Contract— Agreement  not  to  sue— Public  policy— A  stipulation  in  n  con-, 
tract  that  neither  party  may  resort  to  the  courts  is  void,  as  teiuliiig  to^ 
oppression  and  being  contrary  to  the  public  policy. 

2.  Auditor— Authority-Limitation  therein— Notice— The  auditor  of  public 
accounts  is  a  public  agent  of  the  ^tate,  whose  duties  and  powers  are  limited 
by  the  law.  All  persons  dealing  with  him  in  bis  official  CRpucity  are  con- 
clusively presumed  to  take  notice  of  this  limitation.  Wherein  he  may  exceed 
his  authority  his  act  is  void  in  so  far  as  it  attempts  to  bind  the  State. 

3.  State— Liability— Statute— Appropriation—The  State  can  not  be  made, 
liable  at  all  except  under  a  statute  passed  by  the  legislature  incurring  tha 
liability,  nor  can  it  then  be  liable  to  suit  against  its  auditor  to  compel  him 
by  mandamus  to  issue  his  warrant  upon  the  treasurer  for  the  same  unlesa. 
the  legislature  has  expressly  appropriated  the  money  to  discharge  the  lia- 
bility. 

4.  Implied  liability— Discretion  of  auditor— Reapportioning  appropriations. 
—Acceptance  of  reduced  salary— There  can  be  no  implied  undertaking  on 
the  part  of  the  State  to  pay  clerks  employed  by  the  auditor  otherwise  than 
out  of  the  fund  expressly  appropriated  for  the  purpose,  and  then  only  in 
euch  sums  as  the  auditor  may  in  his  discretion  determine.  If  the  business 
of  the  office  should  increase  as  to  demand  an  increase  of  the  clerical  force, 
it  Is  within  the  discretion  of  the  auditor  to  le-apportion  the  appropriation 
allowed  by  law,  and  if  a  clerk  thereafter  remains  and  continues  to  draw  the 
reduced  salary  it  is  equivalent  to  an  agreement  on  dispart  W  (iccept  tha 
latter  sum  for  his  services  to  the  State. 
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6.  Com  promising  claim— Agreed  judgment— CoostitntioDalitj— The  fact 
>that  the  auditor  and  the  claimant  have  compromised  the  claim  adds  nothing 
to  its  validity.  Its  validity  is  dependent  upon  whether  there  was  a  statutory 
authorization  of  it,  and  an  agreed  judgment  has  no  more  validity  than  an 
"agreement  out  of  court  when  it  would  be  a  violation  of  the  Constitution  to 
uarry  either  into  effect. 

N.  B.  Hays  and  Cbas.  H.  Morris  for  appellant. 

Flnley  Shuck  and  B.  G.  Williams  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  0*Rear. 

Gu8  G.  Coulter,  when  auditor  of  public  accounts  of  the  State  of  Kentucky, 
appointed  appellee,  Finley  Shuck,  to  the  position  In  the  auditor'^  office 
known  as  chief  of  claims  department,  at  a  salary  of  $2,400  per  annum.  The 
appointment  was  made  as  of  the  1st  of  March,  1900.  Appellee  continued  in 
the  employment  for  three  years.  For  about  ten  months  of  tbe  first  year  he 
was  paid  at  tbe  rate  of  $2,400  per  annum.  After  that  his  salary  was  reduced 
by  the  auditor,  and  he  was  paid  accordingly  in  all  only  $5,.HS5,  leaving  a 
difference  between  the  $7,200,  which  he  claims  he  was  entitled  to  and  the 
sums  actually  paid  him  under  tbe  auditor's  warrants,  of  $1,876.  Appellee 
brought  this  suit  in  the  Franklin  Circuit  Court  against  Coulter,  while  the 
latter  was  auditor  of  public  accounts,  for  a  writ  of  mandamus,  requiring 
the  auditor  to  issue  his  warrant  on  the  treasurer  foi  $1,876,  the  alleged  bal- 
ance due  him.  Auditor  Coulter  answered  that  it  was  not  intended  by  the 
parties  that  tbe  plaintiff  should  fill  the  position  of  chief  of  the  claims  depart- 
ment, or  draw  the  salary  stipulated  for,  exoeptat  tbe  pleasure  of  the  auditor: 
that  after  January  1,  1001,  he  was  unable  to  continue  to  pay  appellee  at  the  rate 
fit  $9,400  per  annum  out  of  the  appropriation  allowed  to  the  auditor  to  pay  for 
clerical  assistance  in  view  of  necessities  of  the  office  for  other  clerical  assist- 
-anoe,  which  he  was  required  to  and  did  furnish  tooonduct  tbe  business  of  his 
office;  that  this  fact  was  well  known  to  appellee;  that  he  was  paid  a  reason- 
able compensation  for  his  services,  which  was  accepted  by  him;  that  there 
were  no  funds  in  his  hands,  or  in  the  State  treasury,  out  of  which  his  claim 
x^ould  be  paid;  that  the  appropriation  made  by  the  legislature  for  the  em- 
ployment of  necessary  clerical  assistance  in  the  auditor's  office  had  been  ex- 
bausted  before  the  filing  of  the  petition. 

Appellee  in  his  reply  claimed  that  the  total  sum  allowed  by  law  for 
clerk's  hire  in  the  auditor's  office,  to  wit,  $16,200  per  year,  had  not  been  ex- 
hausted, but  that,  on  the  contrary,  $1,800  per  year  still  remained  properly 
to  the  credit  of  that  fund.  This  was  accounted  for,  as  appellee  claims,  by 
the  fact  that  the  auditor  bad  diverted  from  that  fund  that  sum  each  year  by 
paying  $3,000  to  clerks  In  the  land  office  department,  whereas  the  law  re. 
stiioted  the  appropriation  for  that  department  to  $1,200  per  year. 

Coulter  denied  the  alleged  misappropriation,  and  the  suit  was  thus  at 
issue.  Thereupon  the  parties  filed  in  the  Franklin  Circuit  Court  the  fol- 
lowing : 

"By  way  of  compromise  it  is  now  stipulated  and  agreed  that  on  hia  peti- 
tion  foi  $1,876  and  interest  the  plaintiff  may  take  judgment  awarding  him 
n  mandamus  against  the  auditor  of  public  accounts,  directing  that  officer  to 
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IflSDe  bis  warrant  on  the  trensury  for  the  sum  of  $1,600,  which  is  to  be  la 
nil  satisfaction  of  the  claim  and  demand  sued  on,  and  this  judgment  shall 
mot  be  appealed  from. 
**  Witness  our  hands  December  10,  1903. 

**GUS  G.  COULTEK. 

** Auditor  Public  Accounts. 
'•B.  G.  WILLIAMS, 

•'ForFINLEY  SHUCK.'* 

On  the  same  day  the  couit  entered  this  judgment  in  the  case:  "This  day 
came  the  parties  by  attorneys  and  filed  a  written  stipulation  of  compromise, 
:flzing  the  amount  to  which  plaintifiF  Is  entitled,  in  consideration  whereof  it 
Is  adjudged  by  the  court  that  the  plaintiff  is  entitled  to  the  relief  sought, 
rand  he  is,  therefore,  awarded  a  writ  of  mandamus,  directing  and  requiring 
the  auditor  of  public  a«!0ounts  of  the  State  of  Kentucky  to  draw  his  warrant 
on  the  State  treasury  in  favor  of  the  plaintiff,  Finley  Shuck,  for  the  pum  of 
$1,600  for  services  as  clerk  in  the  auditor's  office,  and  this  he  will  in  nowise 
•omit.    The  plaintiff  will  pay  the  costs  of  this  proceeding,  and  this  case  is 

fitricken." 

The  present  auditor  of  public  accounts  has  jirosecuted  an  appeal  from  the 
foregoing  judgment.  A  stipulation  in  a  contract  that  neither  party  may 
resort  to  the  courts   is  void,  as  tending  to  oppression,  and  being  contrary  to 

the  public  policy. 

The  auditor  of  public  accounts  is  a  public  agent,  whose  duties  and  powers 
-are  limited  by  the  law.  All  persons  dealing  with  him  in  his  official  capacity 
are  conclusively  presumed  to  take  notice  of  this  limitation.  Wherein  he  may 
exceed  his  authority  his  act  is  void  in  su  far  as  it  attempts  to  bind  the  State. 
The  Constitution,  section  280,  provides:  *'No  money  sholl  be  drawn  from 
the  Stote  treasury  except  in  pursuance  of  appropriations  made  by  law." 

The  State  treasurer  pays  out  the  money  of  the  State  upon  the  warrant  of 
the  auditor,  which  *'shall  not  be  Issued  unless  the  money  to  poy  has  been 
appropriated  by  Inw."    (Section  143,  Kentucky  Statutes.) 

The  auditor's  worrant  can  not,  in  the  nature  of  things,  create  a  liability 
against  the  State  unless  it  existed  before.  The  State  con  not  be  made  liable 
at  all  except  under  a  statute  passed  by  the  legislature  incurring  the  liabil- 
ity, nor  can  it  then  be  liable  to  suit  agninst  its  auditor  of  public  accounts 
to  compel  him  by  mondamus  to  issue  his  warrant  upon  the  treasurer  for  the 
enme  unless  the  legislature  has  expressly  appropriated  the  money  to  discharge 
the  liability.  Under  sections  188,  139  and  4001a,  subsection  4,  Kentucky 
Statutes,  the  auditor  is  authorized  to  employ  necessary  clerks  for  the  proper 
discharge  of  the  business  of  liis  office,  including  that  of  the  land  office,  which 
has  become  a  part  of  the  office  of  public  accounts.  No  particular  sum  is 
ilirected  to  be  paid  to  any  clerk.  As  was  decided  in  Bosworth,  Treasurer 
V.  Shuck,  26  Ky.  Law  Rep.,  824:  "The  selection  of  the  clerical  force  for  the 
proper  conduct  of  the  business  of  the  auditor's  office,  and  the  fixing  and 
apportioning  of  their  respective  salaries,  is  left  to  the  sound  discretion  of 
the  auditor,  but  the  aggregate  of  such  salaries  can  not  lawfully  exceed  the 
amount  appropriated  therefor  by  the  general  assembly." 

Those  appointed  to  clerkships  are  bound  to  take  notice  of  this  fact.    There 
<an  be  no  Implied  undertaking  on  the  part  of  the  State  to  pay  these  clerks 
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otherwise  than  out  of  the  fund  expressly  appropriated  for  the  puipose,  anci 
|hen  only  Id  such  euros  as  the  auditor  may,  in  his  discretion,  determine.  It 
is  proper  and  desirable  that  the  salaries  of  these  clerks  should  be  fixed,  and 
not  dependent  upon  the  whim  of  the  head  of  the  department.  Still,  the 
fixing  of  the  salaries  of  the  clerks  must  be  so  done  that  their  aggregate  will 
not  exceed  the  total  appropriation  made  by  law  for  the  purpose  of  paying 
the  clerks  in  the  office.  If  the  business  of  the  office  should  increase  as  to 
demand  an  increase  of  the  clerical  force,  it  is  undoubtedly  witliin  the  power 
and  discretion  of  the  auditor  to  re-apportion  the  appropriation  allowed  by 
law.  As  he  may  discharge  any  clerk.  It  follows  that  he  may  impose  as  a 
condition  to  his  retaining  hie  place  that  his  salary  be  reduced.  If  the  clerk 
continues  in  the  place  and  continues  to  draw  the  reduced  salary,  it  is  equiv- 
alent to  an  agreement  on  his  part  to  accept  the  latter  sum  for  his  services  to 
the  State.     (City  of  Lexington  v.  Benick,  105  Ky.,  779.) 

While  section  4001a,  subsection  4,  Kentucky  Statutes,  authorizes  the  aud- 
itor to  employ  an  additional  clerk  at  a  salary  not  to  exceed  $1,2)00  per  year, 
payable  out  of  the  State  treasury,  on  account  of  the  merger  of  the  land 
office  into  the  auditor's  office,  it  Is  not  Intended  thereby  to  restrict  the  ex- 
penditures on  account  of  services  that  may  be  required  in  the  land  office  de- 
partment to  $1,200  annually. 

If  it  were  true  that  all  the  money  appropriated  by  law  for  the  payment  of 
clerks  in  the  auditor's  office  for  each  of  the  years  en.braced  In  this  suit  had 
been  applied  and  paid  out  to  the  clerks  in  the  office,  it  follows  that  there 
was  no  linbility  upon  the  State  to  pay  any  more.  No  agreement  of  the  aud- 
itor to  do  so  upon  whatever  consideration  could  be  binding  upon  the  State. 
Indeed  if  he  bad  done  so  it  would  have  been  without  the  warrant  of  law, 
and  would  have  been  a  misappropriation  to  that  extent  of  the  public  funds. 
His  warrant  drawn  upon  the  treasurer  therefor  would  have  conferred  no  au- 
thority whatever  upon  the  latter  official  to  have  paid  out  the  money,  conse- 
quently would  have  been  no  protection  to  him  had  he  done  so.  (Bosworth, 
Treasurer  v.  Shuck,  supra.) 

The  fact  that  the  auditor  and  the  claimant  have  compromised  the  claim 
adds  nothing  to  its  validity.  It  is  valid  or  not  dependent  upon  whether 
there  was  a  statutory  authorization  of  it.  The  agreed  judgment  in  the  case, 
for  that  is  all  it  amounts  to,  is  of  no  greater  validity  than  an  agreement  out 
of  court  about  the  same  matter.  The  trouble  at  the  bottom  of  all  of  it  is 
that  it  would  violate  the  Constitution  of  the  State  to  carry  either  into  effect. 
The  court  would  have  no  more  power  to  do  that  than  would  the  auditor. 
The  state  of  the  pleadings  and  the  face  of  the  record  disclose  the  error  in 
the  judgment.  It  was  not  necessary  that  there  should  have  been  a  motion 
for  a  new  tiral  in  order  to  give  the  court  jurisdiction  to  review  the  judg- 
ment upon  appeal  of  the  auditor. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  further  pro* 
ceedings  not  inconsistent  herewith. 


^Yie  K^i^tacky  Ij^aW  K^porter 
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WIKEMAN,  &c.  V.  WIREMAN'S  ADM'R. 

(Filed  May  25,  1905— Not  to  be  reported.) 

New  trial— Surprise— Petition— Defense— Establishing— Where  an  action 
for  a  new  trial  is  brought  by  the  defendant  after  the  expiration  of  the  term 
at  which  a  default  judgment  was  rendered  on  the  ground  of  accident  and  sur- 
prise, it  was  as  necessary  for  the  plaintiff  to  establish  his  defense  by  proof, 
as  a  condition  to  obtaining  a  new  trial,  as  it  was  to  allege  it.  and  falling 
to  do  so  his  petition  was  properly  dismissed. 

Aug.  Arnett  and  D.  D.  Sublett  for  appellants. 

Byrd  &  Howard  for  appellee. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  conrt  by  Judge  O'Rear. 

Calvin  Wireman's  administrator  obtained  a  judgment  for  $600  and  inter- 
est against  appellant,  George  Wireman,  and  another  at  the  May  term,  1002, 
of  the  Magoffin  Circuit  Court.  The  judgment  was  by  default.  After  that 
term  of  the  court  appellant  brought  this  suit  for  a  new  trial,  alleging  that 
because  of  accident  and  surprise  he  was  misled  and  prevented  from  making 
his  defense.  In  his  petition,  as  is  required  by  the  Code  of  Practice,  section 
621,  he  attempted  to  set  out  a  defense  to  the  original  action. 

It  is  very  doubtful  whether  the  matter  relied  upon  would  constitute  a  de- 
fense to  that  action.  But  if  it  did,  it  was  as  necessary  for  apiiellant,  plain- 
tiff, to  establish  it  by  proof  as  a  condition  to  obtaining  a  new  trial,  as  it 
was  to  allege  it.  (Section  621,  Civil  Code.)  The  evidence  in  this  case  fails 
to  support  the  alleged  defense.  In  truth  there  was  no  evidence  whatever  to  ^^ 
support  it. 

The  judgment  of  the  circuit  court  dismissing  the  petition  for  a  new  trial 
is,  therefore,  affirmed. 

vol.  27—61 
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'  CITY  OF  COVINGTON  v.  BERRY,  &c. 
(Filed  May  25,  1905.) 

1.  Cities— Sewage— Injury  to  adjacent  lands— Damages— Liability  of  city 
—In  an  action  against  the  city  by  the  owner  of  about  eight  acres  of  land 
therein,  on  the  margin  of  which  the  city  opened  two  sewers,  discharging 
thereon  a  deposit  of  foul  mattei  to  the  depth  of  two  or  three  feet,  on  which 
there  was  a  pretty  pond  which  wae  thereby  made  a  cess  pool,  and  which 
filth  spread  over  about  three  acres  of  the  Innd,  impregnating  and  poisoning 
the  air,  and  destroying  the  comfort  and  endangering  the  health  of  persons 
living  several  hundred  yards  away,  a  verdict  for  $ii.260  under  all  the  evidence 
le  held  not  to  be  excessive. 

2.  Inetruotions— Measure  of  damages— On  the  trial  of  the  oase  the  court 
gave  the  following  instructions,  which  nie  held  to  be  correct. 

"1st.  The  jury  are  instructed  to  find  for  the  plaintiffs  such  damages  as 

they  believe  from  the  evidence  resulted  to  the  plaintiffs'  property  from  the 

discharge  of  sewerage  from  the  Bank  Lick  street  and  Holman  street  sewers, 

nd  the  deposit  thereof  on  the  plaintiff's  property  between  May  24,  1898,  and 

May  24,  19US. 

"2d.  In  ascertaining  said  damages,  the  jury  are  instructed  that  there  are 
wo  measures  of  damages:  First,  the  diminution  in  value  of  the  plaintiffs' 
property  caused  by  said  discharge  and  deposit  between  said  dates,  if  there 
be  any  such  diminution  in  value;  and,  second,  the  cost  of  restoration  of 
said  property  to  the  condition  it  was  in  on  May  24,  1896,  if  any  suoh  restora- 
tion be  possible. 

"3d.  If  the  jury  believe  from  the  evidence  that  it  is  practicable  and  pQ£- 
sible  to  restore  said  property  to  its  condition  on  May  24,  1898,  then  the  jury 
will  adopt  the  one  of  said  measures  of  damages  which  will  result  in  the 
lesser  damng«  to  plaintiff's  property,  not  to  exceed  15,000." 

8.  Same— The  difference  between  the  value  of  the  property  when  the  in- 
jury was  inflicted  and  its  value  after  the  injury  is  not  the  proper  measure 
of  damages,  where  it  Is  shown  that  there  has  been  an  increase  in  the  value 
of  the  land  due  tu  the  general  enhancement  of  property  in  the  neighborhood 
from  the  growth  of  the  city. 

4.  Evidence— Competence— The  court  properly  allowed  the  plaintiffs  to 
show  what  was  the  expeude  of  filling  the  place  that  was  covered  with  slime, 
as  this  evidence  tended  to  show  the  extent  of  the  injury,  and  it  was  com- 
petent to  show  that  they  had  used  ordinary  care  to  reduce  the  damages. 
The  effect  on  the  health  of  the  neighborhood  was  also  competent  for  the 
same  reason,  and  to  show  why  the  market  value  of  the  property  was 
lessened. 

F.  J.  Hanlon  for  appellant. 

W.  C.  Hall  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellees  own  a  tract  of  about  eight  acres  of  land  in  the  southwestern 
part  of  the  city  of  Covington.  The  city  constructed  two  sewers  which 
opened  on  the  margin  of  the  property,  discharging  the  sewage  upon  It,  caus- 
ing a  deposit  of  foul  matter  two  or  three  feet  deep.  Appellees  filed  this  suit 
to  recover  damages  for  the  injury.  A  verdict  and  judgment  having  been 
rendered  in  their  favor  for  12,250,  the  city  appeals. 

The  tract  of  land  is  on  the  outskirts  of  the  city  of  CovlngtoD,  partly  in  it 
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und  partly  In  the  txsvm  of  Central  Covington.  A  few  years  ago  It  lay  be 
tween  the  two  towns,  neither  of  which  had  bnilt  out  to  it;  but  within  the 
last  five  years  streets  have  been  Constructed  and  a  street  car  line  built 
through  it,  furnishing  rapid  transit  to  Cincinnati.  The  town  of  Central 
Covington  has  built  up  to  the  southern  boundary  of  the  tract  and  the  city 
"Of  Covington  has  built  a  large  soboolhouse  near  the  northern  boundary. 
The  value  of  the  land  has  in  this  way  greatly  enhanced.  Previous  to  the 
trial  the  city  provided  sewage  which  relieved  the  property  of  any  further 
accumulatloos  and  the  action  progressed  simply  for  damages  for  what  had 
been  done.  The  proof  on  the  trial  showed  that  there  was  a  pretty  pond  on 
the  tract;  that  the  sewage  ran  down  into  this  pond,  making  it  a  cess  pool, 
which  sent  out  noisome  odors  so  that  persons  living  several  hundred  yards 
away  had  to  close  their  doors  and  windows  facing  in  that  direction.  The 
filth  spread  over  thHlaud,  making  a  deposit  of  slime  upon  it,  covering  some- 
thing like  three  acres.  The  soil  was  impregnated  and  poisoned.  The  place 
stunk  so  that  appellees  could  not  sell  any  of  their  land  for  lots,  although  there 
was  great  demand  f(>r  lots  in  that  locality.  Horses  would  mire  in  it  and 
have  to  be  dragged  out  by  teams.  Appellees,  to  get  lid  of  the  stench,  had  the 
filth  covered  up  with  dirt,  which  relieved  that  difiSculty,  but  the  land  Is  still 
filled  with  noxious  matter,  and  if  houses  are  built  on  it  slime  will  percolate 
into  the  cellars,  and  such  a  foundation  will  endanger  the  health  of  the  oocu- 
pants  of  the  house.  This  condition  of  things  must  continue  until  nature 
provides  a  remedy  by  the  process  of  time.  Under  all  the  evidence  we  do  not 
see,  considering  the  shown  value  of  the  land,  that  the  verdict  of  the  jury  Is 
excessive,  as  there  was  evidence  by  a  number  of  witnesses  fixing  the  dam- 
ages At  more  than  twice  as  much  as  the  jury  allowed.  The  chief  complaint 
of  tho  city  is  that  the  court  refused  to  give  this  instruction,  which  it  asked : 
''If  the  jury  believe  from  the  evidence  that  the  property  of  the  plaintiff  was 
damaged  by  reason  of  the  sewers  in  Holman  street  and  Bank  Lick  street, 
emptying  onto  property  of  the  plaintifls,  if  they  did  so  empty,  they  should 
ascertain  from  the  evidence  the  market  value  of  the  said  property  just  before 
the  commission  of  said  injury,  if  any,  and  the  market  value  of  said  property 
after  the  commission  of  said  injury,  if  any,  up  until  the  filing  of  this  suit, 
■and  the  diminution,  if  any,  in  the  value  of  said  property." 

It  also  complains  that  the  court  gave  the  following  instructions: 

*'l8t.  The  jury  are  instructed  to  find  lor  the  plaintiffs  such  damages  as 
'they  believe  from  the  evidence  resulted  to  the  plaintiffs'  property  from  the 
discharge  of  sewerage  from  the  Bank  Lick  street  and  Holman  street 
sewers,  and  the  deposit  thereof  on  the  plaintiff's  property  between  May  84, 
1808,  and  May  24,  1908. 

"ad.  In  ascertaining  said  damages  the  jury  are  instructed  that  there  are 
•two  measures  of  damages:  First,  the  diminution  in  value  of  the  plaintiff's 
.property  caused  by  said  discharge  and  deposit  between  said  dates,  if  there 
be  any  such  diminution  in  value;  and,  second,  the  cost  of  restoration  of  said 
.property  to  the  condition  it  was  in  on  May  24,  1898,  if  any  such  restoration 
•be  possible. 

''8d.  If  the  jury  believe  from  the  evidence  that  it  is  practicable  and  pos- 
.flible  to  restore  said  property  to  its.  condition  on  May  24,  1898,  then  the  jury 
will  ad9pt  the  one  of  said  measures  cf  damages  which  will  result  in  the 
•lesser  damage  to  plaintiff's  property,  not  to  exceed  |6,C00. " 
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It  is  ineisted  that  the  measure  of  damages  Id  cases  like  .his  is  the  differ- 
BDoe  between  the  value  of  the  property  when  the  injury  was  inflicted  and  its- 
value  after  the  injury.  The  following  dases  are  relied  on :  Elizabethtown^ 
T.  Price,  11  Ky.  Law  Rep.,  867;  Maysville  v.  Stanton,  12  Ky.  Law  Rep., 
687;  Henderson  v.  Winstead,  22  Ky.  Law  Rep.,  28;  Covington  v.  Taffee.  24' 
Ky.  Law  Rep,  873;  Hay  v.  Lexington,  24  Ky.  Law  Rep.,  14f)5.  In  tbese- 
cases  the  injury  was  not  oxtended  through  a  series  of  years  and  there  was 
no  rise  in  the  general  price  of  property  during  the  injury  from  other  causes. 
But  here  the  injury  was  continuous.  It  is  shown  by  the  evidence  that  tbe- 
tract  of  laud,  taken  as  a  whole,  is  worth,  more  now  than  it  was  five  yoars  ago 
when  the  sewage  began  to  be  run  upon  it  in  quantities  sufficient  to  hurt  it, 
and,  therefore,  if  the  rule  contended  for  had  been  applied  by  the  court  there- 
could  have  been  no  recovery  at  all.  But  the  increase  in  the  value  of  the 
land  is  due  to  the  general  enhancement  of  property  in  the  neigbborbood 
from  the  growth  of  the  two  towns,  and  the  effect  of  the  evidence  is  that 
although  the  plaintiff's  property  is  worth  several  thousand  dollars  less  than 
it  would  be  without  the  accumulation  nf  slime  upon  it,  it  is,  with  this  upon 
it,  more  valuable  than  it  was  several  years  ago,  before  the  sewage  was  rui> 
upon  it.  If  property  in  that  neighborhood  had  diminished  in  value  frcni  ex- 
trinsic causet:  the  defendant's  liability  would  not  be  thereby  enhanced,  and 
the  fact  that  there  has  been  a  general  rise  in  the  price  of  property  does  not 
lessen  its  liability,  for  the  reason  that  the  rise  in  the  price  of  property  i» 
from  other  causes  and  not  In  any  way  connected  with  the  defendant's  wrong. 
The  facts  are  that  the  defendant  year  by  year  empties  its  sewerage  upon  the 
property. 

This  was  a  trespass  just  as  much  as  if  it  had  carted  the  sewerage  there 
and  dumped  it  on  the  land.  The  plaintiff's  cause  of  action  lies  in  the  fact 
that  by  the  wrong  of  the  defendant  their  property  was  placed  in  a  condition 
in  which  it  was  less  valuable  than  it  would  have  been  but  for  the  defend^ 
ant's  wrongful  trespass. 

In  J.,  M  &  I.  R.  R.  Co.  V.  Esterle,  76  Ky.,  677,  this  court  in  answer  to 
a  similar  objection  said:  ** Benefits  arising  directly  from  or  out  of  an  un- 
authorized act  may  sometimes  be  considered  in  the  determination  of  the- 
eum  to  be  recovered  by  the  injured  party,  but  in  all  cases  these  heneflt» 
must  be  direct  and  immediate.  They  nnist  be  confined  to  the  proximate 
consequences  of  the  act  complained  of,  and  be  of  like  kind  with  the  opposite 
injuries  for  which  the  recovery  is  sought.  In  a  case  where  land  had  bBei> 
overflowed  by  the  erection  of  a  mill  dam,  the  Supreme  Court  of  Masfachii* 
setts  aptly  said:  'The  damages  are  given  only  for  the  injury  done  to  the 
land  by  flowing,  and  any  reduction  or  set-off  to  that  damage  must  consist^ 
from  benefits  arising  from  the  same  oause,  that  is,  from  flowing  the  land.*  " 
(Covington  v.  Ulrlch,  14  Ky.  Law  Rep.,  802;  St.  L.,  &o.,  R.  R.  Co.  v.  Mor- 
ris, 85  Ark.,  622;  4  Sutherland  on  Damages,  section  1066,  and  cases  cited.) 

The  iuEtructlons  of  the  court  do  not  allow  double  damages  as  counsel 
seem  to  think.  They  only  allow  the  jury  to  adopt  one  of  two  measures  of 
damages  and  expressly  direct  them  to  fellow  that  rule  which  would  be  most 
favorable  to  the  defendant.    This  Is  in  accord  with  the  authorities. 

In  Hartshorn  v.  Chaddock,  186  N.  T.,  122,  a  case  like  this,  the  court  saldr 
*'Had  the  defendant  broken  a  window  in  the  plaintiff's  house   there  is  no 
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'^oiibt  that  the  cost  of  completely  repairing  it  would  be  the  proper  measure 
of  damages.  There  are  many  oases  of  injury  to  real  estate  where  the  cost  of 
repairing  the  injury  may  be  the  proper  measure  of  damages.  The  owner  is 
'not  in  e^ery  case  of  injury  to  the  soil,  the  trees  or  the  fixtures,  driven  to 
proof  of  the  diminution  in  value  of  the  estate  by  reason  of  the  injury,  in 
order  to  establish  his  damages.  The  rule  seems  to  be  that  when  the  reason, 
able  oost  of  repairing  the  injury,  or,  in  this  case,  the  cost  of  restoring  tho 
land  to  its  former  condition,  is  less  than  what  is  shown  to  be  the  diminution 
in  the  market  value  of  the  whole  property  by  reason  of  the  injury,  suoh 
-cost  of  restoration  is  the  proper  measure  of  damages.  On  the  other  hand^ 
when  the  cost  of  restoring  is  more  than  such  diminution,  the  latter  is  gen- 
erally the  true  measure  of  damages,  the  rule  of  avoidable  consequences  re- 
quiring that  in  such  a  case  the  plaintiff  shall  diminish  the  loss  as  far  aa 
possible." 

In  Sutherland  on  Damages,  section  1048,  the  rule  is  thus  stated:  "The 
€08t  of  restoring  property  to  its  previous  condition  is  the  proper  measure  of 
damages  for  injury  thereto  when  it  is  less  than  the  diminution  in  the  mar- 
ket value  of  the  property  by  reason  of  the  injury;  but  if  the  cost  of  restora- 
tion would  exceed  the  diminution  in  value,  the  latter  measuies  the  dam- 
ages."     (Seely  v.  Alden,  61  Pa  ,  302;  Lentz  v.  Carnegie,  147  Pa.,  613.) 

The  court  properly  allowed  the  plaintiffs  to  show  what  was  the  expense  of 
tilling  the  place  that  was  covered  with  slime.  This  evidence  tended  to  show 
the  extent  of  the  injury,  and  it  was  competent  for  the  plaintiffs  to  show 
that  they  had  used  ordinary  care  to  leduce  the  damages.  The  evidence  was 
not  introduced  to  show  Rpecial  damag^,  but  simply  ta  get  the  situation 
before  the  jury.  The  effect  on  the  health  of  the  neighborhood  was  also  com- 
petent for  the  same  reason,  and  to  show  why  the  market  value  of  the  prop* 
«rty  was  lessened. 
Judgment  affirmed. 


GLISSON  V.   PADUCAH  RAILWAY  AND  LIGHT  CO. 
(Filed  May  25,  1905— Not  to  be  reported.) 

1.  Street  railway— Collision  with  wagon— Injury  to  driver— Action— Com- 
promise—Fraud— Pleading— In  an  action  by  plaintiff  for  damages  for  an  in- 
Jury  in  a  collision  with  a  street  car,  in  which  the  defendant  pleads  and  ex- 
hibits a  receipt  for  i25,  iilgned  by  plaintiff  as  a  settlement  of  his  claim  for 
damages,  it  was  error  for  the  court  to  give  the  jury  a  peremptory  instruc- 
tion to  find  for  the  defendant  where  the  plaintiff  pleaded  that  the  paper  ex- 
hibited was  procured  by  fraud,  misrepresentation  and  duress,  which  was 
supported  by  his  evidence  that  he  understood  when  he  signed  it  that  it  was 
-only  intended  to  secure  him  medical  attention. 

2.  Evidence— Competency— Where  the  evidence  tended  to  show  that  the 
physician  of  the  defendant  was  acting  for  the  defendant  in  procuring  the 
signing  of  the  receipt,  the  court  should  have  admitted  the  testimony  offered 
by  the  plaintiff  as  to  what  the  physician  said  and  did  before  the  paper  waa 
signed. 

Taylor  &  Lucas  for  appellant. 

Appeal  from  MoCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 
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Appellant  GllBson  lives  a  few  mllefl  from  Paducah.  On  May  16,  1902,  he 
^as  driving  along  Broadway  street  in  that  city  in  a  spring  wagon,  he  and 
W.  B.  Paoe  sitting  on  the  front  seat  and  his  wifd  on  the  rear  seat.  They 
had  come  into  the  city  to  the  carnival  and  had  stopped  at  a  store  where- 
some  change  had  been  handed  to  Pace,  who  was  driving  the  vehicle.  After 
they  had  left  the  grocery  and  had  gone  a  short  way.  driving  slowly,  Mrs. 
Glisson  called  to  them  that  a  street  car  was  coming.  Glisson  seeing  that 
Pace  was  engaged  in  counting  his  money  reached  over  and  pulled  the  lines 
to  pull  the  horse  away  from  the  street  car  track,  but,  according  to  his  testi- 
mony, too  late  to  avoid  the  car  running  into  them.  According  to  the  testi- 
mony of  the  street  car  motorman  he  pulled  the  wrong  line  and  caused  the 
horse  to  pull  the  wagon  nearer  the  car  track,  thus  bringing  about  the  col- 
lision, when  none  would  have  occurred  if  he  had  let  the  horse  alone.  The 
wagon  was  turned  over  and  Glisson 's  collar  bone  was  broken.  Then;  was^ 
evidence  that  the  street  oar  was  coming  rapidly  and  that  no  signal  of  its- 
approach  was  given;  also,  according  to  the  plaintiff's  evidence,  it  was  im- 
possible for  him  to  get  out  of  the  way  after  they  learned  that  the  car  was 
approaching  them.  At  the  conclusion  of  the  evidence  on  both  sides  the 
court  instructed  the  jury  to  find  for  the  defendant,  and  the  plaintiff  appeals. 

As  there  was  manifestly  under  the  proof  for  the  plaintiff  some  evidence  of 
negligence  on  the  part  of  the  street  oar  employes,  we  conclude  that  this  in- 
Btruction  was  not  given  on  the  idea  that  the  plaintiff  had  failed  to  make  out 
his  oase,  but  that,  as  it  was  given  at  the  conclusion  of  the  evidence  on  both 
Bides,  it  was  based  upon  a  plea  entered  by  the  defendant  to  the  effect  that  It 
had  paid  the  plaintiff  Id6  in  full  Kttlement  of  his  injuries,'  as  shown  by  a 
written  contract  signed  by  him,  which  it  produced.    The  facts  in  regard  to 
the  contract  are  these:  Immediately  after  the  accident  Pace  and  Glisson  and 
Mrs.  Glisson  were  taken  by  the  street  car  people  to  the  ofRce  of  Dr.  Robin- 
son, the  company's  physician,  and  there  the  paper  was  signed  by  Glisson 
and  the  $25  was  paid  to  his  wife.    His  evidence   on    the  trial  was  stronger 
than  his  pleading,  as  he  testified  on  the  trial  that  he  oould  not  write,  and 
that  he  understood  when  he  signed  the  pctper  that  it  was  only  intended  to 
secure  him  medical  attention.    This  fact  was  not  pleaded,  but  it  was  pleaded 
that  the  paper  was  obtained   from   him   by   fraud,   raisrepresentatioo  and 
duress;  that  at  the  time  he  signed  It  he  was  suffering  intensely  and  did  not 
carefully  inspect  the  wording  of  it;  that  the  agreement  was  that  he  was  to 
receive  such  medical  attention  as  he  required  by  reason  of  his  in  juries;  that 
the  doctor  refused  to  dress  his  woundb  until  he  signed  the  paper,  and  that 
no  medical   attention  was  given   him  until   certain   representatives  of  the 
company  were  sent  for  and  the  paper  obtained  from  him;  that  it  was  con- 
cealeil  from  him  that  Robinson  was  the  physician  of  the  company  or  in  any- 
Wise  connected  with  it,  and  that  he  was  induced  by  Robinson's  statements, 
which  he  thought  to  be  disinterested,  to  sign  the  paper;  that  Robinson  re- 
fused to  give  him  medical  attention  or  to  treat  him  any  further  after  he  left 
the  office  on  that  occasion,  and  that  as  soon  as  he  learned  the  facts  he  ten- 
dered back  to  the  company  the  money  which  it  had  paid  to  his  wife.     Th 
evidence  of  Glisson  and  Pacer  on  the  trial  tended  to  sustain  these  averments 
and,  if  true,  tended  to  show  that  the  oontraot  was  not  fairly  made;  at  least 
it  was  a  question  for  the  jury  under  the  evidence  whether  the  oontnct  was 
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obtained  by  fraud  or  was  fairly  entered   into.      The  parties  were  at  the 
phyRioian*8  ofSoe  In  twenty  or  twenty-five  minutes  after  the  Injury,  and  if 
Glisson  contracted  for  medical  services  for  his  injuries  when  the  company 
agreed  only  to  give  him  medical  attention  that  day  the  minds  of  the  parties 
did  not  meet,  or  if  the  plaintiff  was  suffering  intensely  and  the  physician 
refused   to  give  him  medical  attention  until  he  signed  the  paper,  this  fao 
might  be  considered   by  the  jury  in   determining  whether  the  contract  wag 
fairly  made.    It  is  true  that  Glisson  only  tendered   back  $25.    He  did   not 
tender  back  the  amount  which   the  company  had   subsequently  paid   Dr. 
Bobinson  for  his  services  that  day.  but  he  did  not  know  of  the  payment, 
and  in  fact  it  had  not  been  made  at  the  time  he  made  the  tender.     He  could 
not,  therefore,  be  required  to  tender  this  amount  also,  but  on  the  trial  the 
defendant,  if  there  is  a  verdict  against  it,  should  be  credited  by  any  reason- 
able sum  paid  the  physician  for  his  services  to  the  plaintiff. 

The  court  should  have  Admitted  the  testimony  offered  by  the  plaintiff  as 
to  what  Dr.  Robinson  said  and  did  before  the  paper  was  signed,  as  the  proof 
tended  to  show  he  induced  the  signing  of  the  paper  and  was  acting  for  the 
company  in  the  transaction.  At  any  rate,  what  passed  between  the  parties 
before  the  paper  was  signed  and  leading  up  to  its  execution  was  admissible 
as  part  of  the  res  gestae. 

Judgment  reversed  and  cause  remanded  fur  a  new  trial. 


MITCHELL  &  CO.  v.  WALLACE,  &c. 

(Filed  May  25,  1906— Not  to  be  reported.) 

Contraot—Pioposition— Acceptance— Reasonable  time— Where  a  letter  from 
a  dealer  in  yarns,  fixing  the  price  at  which  he  proposed  to  sell  his  goods, 
was  received  by  the  buyer  at  Paduoah  on  Saturday  after  business  hours,  and 
wasanswered  both  by  telegram  and  letter  on  the  following  Monday  accept- 
ing the  proposition  at  the  price  named,  such  acceptance  was  within  a  rea- 
sonable time  Qud  made  it  a  binding  contract  between  the  parties,  for  a 
breach  of  which  the  seller  is  responsible  in  damages. 

Campbell  &  Campbell  for  appellant}'. 

Quigley  &  Mooquot  and  J.  C.  Flournoy  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  wan  instituted  by  appellant  against  appellees  for  $91 8.48  for 
goods  sold  to  them  In  the  early  part  of  1902.  Appellees  answered,  not  deny- 
ing the  aooount,  bnt  set  up  a  counterclaim  for  damages  by  reason  of  an 
acoeptance  of  an  offer  of  sale  of  cotton  yarns  and  a  refusal  of  appellant  to 
deliver  the  yarn  according  to  contract,  and  by  reason  of  such  refusal  they 
were  compelled  to  purchase  in  the  open  market  at  an  advanced  price.  They 
also  alleged  the  nonresidency  of  the  appellants. 

The  appellant  replied  to  this  answer  and  denied  that  there  was  any  con- 
tract whatever  between  him  and  the  appellees  to  sell  them  yarn  for  the  rea- 
son that  they  did  not  accept  his  proposition  of  sale  within  a  reasonable  time» 
and  alleged  that  at  the  time  he  made  to  appellees  the  proposition  of  sale* 
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quoting  prices  on  yarn,  and  prior  tehreto,  there  i^ae  a  custom  of  trade  exist- 
ing between  all  sellers  and  buyers  of  yarn  and  cotton  goods  in  the  market; 
that  all  quotation  of  prices  thereof  to  purchasers  by  sellers  of  same  were 
understood  and  were  made  subject  to  the  rine  and  decline  of  such  goods  in 
the  market,  where  such  goods  are  sold,  and  that  this  custom  was  universal, 
acquiesced  in  by  the  trade,  known  to  all  dealers,  sellers  and  buyers,  and 
was  reasonable  and  notorious,  and  well  known  and  acquiesced  in  by  the 
appellees.  Appellees  controverted  these  affirmative  allegations.  The  court 
tried  the  case,  a  jury  being  waived,  and  found  in  favor  of  appellees  to  the 
extent  of  their  counterclaim. 

The  appellant  testified  to  the  custom  alleged  by  him  to  exist  in  Philadel- 
phia, where  he  resided,  but  failed  to  prove  the  notice  of  such  a  custom  to 
appellees,  or  that  such  a  cuntom  was  known  or  existed  in  Paducah,  the 
home  of  appellees.  The  proof  shows  without  contradiction  that  the  appel- 
lees were  compelled  to  pay  an  advanced  price  for  cotton  yarns  over  the  price 
quoted  by  appellant.  The  only  question  to  be  determined  is  whether  such 
contract  in  fact  existed.  Appellant  claims  that  it  was  not  a  contract 
because  of  the  delay  in  appellees  in  accepting  it;  that  they  did  not  accept  it 
within  0  reasonable  time.  The  appellant  on  September  11,  1902,  wrote  the 
appellees  at  Paducnh,  Ky. ,  the  following  letter: 

"We  have  your  favor  of  the  9th  inst.,  inquiring  price  for  100,000  pounds 
of  yarn,  with  delivery  of  5,000  pounds  weekly.  We  would  not  care  to  con- 
tract for  100,000  pounds  of  yarn  at  the  present  time.  We  would  be  willing 
to  accept  50,000  pounds,  with  a  delivery  of  3.500  to  3,000  pounds  weekly,  on  a 
basis  of  145i  «ients  for  No.  10s  cones.  This  would  make  No.  14  13?!^  cents, 
and  other  numbers  proportionately,  deliveries  to  commence  at  once.  We 
have  already  sold  on  the  basis  we  have  quoted  enough  to  run  the  mill  up  to 
the  end  of  December;  at  the  present  time  could  not  think  of  naming  any 
lower  quotations.     Trust  we  may  he  favored  with  your  order." 

This  letter  was  received  by  appellees  on  Monday  morning,  September  15, 
and  that  evening  they  sent  to  appellant  the  following  telegram:  "Ship  at 
once  ten  cases  each  eleven  and  thirteen.  See  letter."  And  on  the  same  day 
they  wrotennd  mailed  to  appellant  the  following  letter:  "  Referring  to  yours 
September  11,  1902,  have  wired  you  to  day  to  ship  ten  cases  each  No.  11  and 
No.  13.  We  will  accept  your  offer  of  the  50,000  pounds,  to  be  shipped  each 
week,  after  above  shipment,  ocs.  each  No.  11  and  No.  13." 

Appellant  failed  to  ship  the  yarn,  but  answered,  fixing  higher  quotAtions. 
It  is  evident  the  appellees  accepted  the  proposition  of  appellant,  and  by  this 
acceptance  it  was  made  a  binding  contract  between  the  parties,  provided  the 
acceptance  was  within  a  reasonable  time  and.  before  any  notice  of  a  change 
of  mind  by  the  appellant.  The  rule  of  law  is  that  a  proposition  of  sale, 
accepted  within  a  reasonable  time,  considering  the  nature  of  the  case, 
becomes  a  contract  between  the  parties  to  the  transaction.  The  question  is, 
did  the  appellees,  under  the  circumstances,  accept  appellant's  proposition 
v?ithin  a  reasonable  time? 

The  proof  shows  that  this  letter  fiom  appellant,  containing  the  proposition 
for  the  sale  of  yarn,  arrived  in  Paducah  after  business  hours  Saturday,  the 
13th  inst. ;  that  on  Sunday  the  appellees  did  not,  nor  were  they  required  to, 
go  to   the  ];>08toffice  aftei  their  mail,  and  hence  they  did  not  reoelfe  this 
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letter  until  the  morning  of  the  16th,  and  upon  that  day  they  sent  the  tele- 
gram and  mailed  a  letter  accepting  the  proposition.  We  are  of  the  opinion 
that  this  was  an  acceptance  within  a  reasonable  time,  and  made  it  a  binding 
<K)ntract  between  the  parties. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


HULSEY'S  ADM'R  v.  LOUISVILLE,   HENDEKSON   &  ST.  LOUIS 

KY.  CO. 

(Filed  May  25,  1905-Not  to  be  reported.) 

Railroads— Killing  trespasser— Duty— liinbilify— Where  deceased  was  on 
the  track  of  appellee,  in  the  country,  not  on  n  puhllc  highway,  he  was  a  tres- 
passer, and  those  In  charge  of  the  train  were  not  required  to  keep  a  lookout 
for  him,  and  owed  him  no  duty  except  to  use  every  effort  to  avoid  killing 
him  after  the  discovery  of  his  peril.  There  being  no  proof  that  they  dis- 
•coTered  him  in  time  to  have  saved  him  from  in  jury  and  death,  a  peremptory 
instruction  to  the  jury  to  find  for  the  defendant  was  proper. 

R.  G.  Hill  and  Miller  &  Todd  for  appellant. 

Helm,  Bruce  &  Helm  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  liy  Judge  Nunn. 

In  the  month  of  March,  U)03,  Mid  Hulsey,  appellant's  intestate,  was  run 
over  and  killed  by  a  freight  tr.Tln  of  tlie  appellee.  He  was  killed  in  about 
half  a  mile  of  Worthington's  Station.  He  was  under  the  influence  of  liquor 
and  was  walking  on  the  track  of  the  railroad  where  the  railroad  passed 
through  the  county,  and  in  about  seventy-live  yards  of  a  public  crossing. 
The  track  was  straight  for  several  milei.  Upon  trial,  after  appellant  intro- 
duced his  evidence,  the  court  gave  to  the  jury  a  peremptory  instruction  to 
find  for  che  appellee,  and  appellant  is  here  on  appeal. 

The  appellant  contends  that,  under  the  principles  announced  in  the  case 
of  Louisville  &  Nashville  R.  R.  Co.  v.  Logsdon's  Adm'r.  25  Ky.  Law  Rep., 
1657,  the  lower  court  erred  in  giving  this  instruction.  That  opinion  is  not 
■authority,  for  on  a  petition  for  rehearing  in  that  case  this  court  liy  a  ma- 
jority opinion,  withdrew  that  opinion  and  wrote  the  opinion  in  26  Ky.  Law 
Rep.,  457.  Applying  the  principles  announced  in  the  last  opinion  in  the 
XiOgsdon  case,  supra,  it  necessarily  results  in  an  affirmance  of  the  action  of 
the  lower  court.  As  stated,  the  deceased  was  on  the  track  of  the  appellee, 
In  the  country,  not  upon  a  puhllc  highway,  and,  therefore,  he  was  a  tres- 
passer, and  those  in  charge  of  the  train  were  not  required  to  keep  a  lookout 
for  him,  and  owed  him  no  duty  except  to  use  every  effort  to  avoid  killing 
him  after  the  discovery  of  his  peril.  There  was  no  proof  that  they  discov- 
ered him  in  time  to  have  saved  him  from  injury  and  death. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


970  GBEEN  V.  HABT. 

GREEN  V.  HART. 

(Filed  May  S5,  1906— Not  to  be  reported.) 

Pnrtiiershlp— Action  for  settlement— Breach  of  con traot— Damages  recov- 
erable—In  an  action  by  G.  against  H.  to  settle  a  partnership  agreement,  in 
which  it  was  agreed  that  H.  should  take  charge  of  five  tracts  of  land  belong, 
ing  to  G.,  clear  them  up,  fence  them  and  cultivate  them,  the  old  land  to  be 
sown  in  grass  and  clover,  each  to  pay  for  one^alf  of  the  labor  required,  and 
each  to  furnish  one-half  the  stock,  tools  and  teams,  H.  to  have  the  entire 
charge  of  the  farms  and  hands  and  stock,  to  receive  and  pay  out  the  money^ 
the  contract  to  continue  for  five  years,  and  the  profits  to  be  equally  divided, 
to  which  H.  filed  a  counterclaim  for  damages,  alleging  that  G.  did  not  fur- 
nish his  one-half  of  the  stock  to  consume  the  provender  raised,  which  was 
allowed  to  go  to  waste,  evidence  considered,  and.  Held — That  while  H.  Is 
indebted  to  G.  on  the  settlement  in  the  sum  of  $105,  he  is  entitled  to  dam- 
ages for  G.'s  failure  to  furnish  stock  to  consume  the  provender  raised,  which 
was  the  main  source  of  the  profits  of  the  partnership,  and  there  toeing  $1,079 
of  the  firm  assets  in  the  hands  of  the  court,  H.  is  adjudged  the  whole  of 
said  sum  in  damages,  and  also  to  be  relieved  of  his  indebtedness  to  G.  in 
the  $105  due  on  settlement  of  the  partnership,  each  party  to  pay  one-half  of 
the  cost  of  the  suit  for  settlement,  and  H.  to  recover  his  cost  on  bis  counter- 
claim for  damag«is. 

J.  S.  Wortham,  Murray  &  Murray  and  W.  S.  Pryor  for  appellant. 

N.  Mc.  Mercer  and  Claude  Mercer  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nuun. 

This  action  was  instituted  to  settle  a  partnership  based  upon  the  follow- 
ing contract:  ** Whereas,  L.  Green,  of  Grayson  county,  is  the  owner  of  five 
farms  in  the  Forks  of  Rough,  known  by  the  following  names,  to  wit:  The 
George  Pool  place,  where  James  Hornback  now  lives;  the  Tanner  place, 
where  Frank  Clask  now  lives;  the  Clark  Bend  place,  where  Lee  Chancellor 
now  lives,  and  the -place  adjoining  this  known  as  the  Jack  place.  Now  Dr. 
J.  H.  Hart,  of  the  Forks  of  Rough,  hereby  undertakes  and  agrees  to  tnke 
charge  of  all  of  the  five  farms  for  said  Green  upon  the  following  terms,  to 
wit:  He  is  to  have  for  his  services  one  half  of  the  net  proceeds  of  said  farms 
after  all  the  expenses  of  cultivating  and  improving  are  paid  for;  be  agrees 
to  give  his  undivided  attention  to  said  farms  and  have  them  cultivated  In 
a  good  and  skillful  manner;  he  is  to  have  all  of  said  farms  put  under  gCHMl 
fences  and  well  cleared  up  and  improved  so  as  to  make  them  remunerative; 
all  of  the  old  and  ^orn  thin  land  on  said  places  are  to  be  sown  in  grass  and 
clover,  etc.,  and  stocked  with  cattle,  hogs  and  sheep  on  the  Tanner  farm; 
he  is  to  have  cleared  and  put  into  cultivation  all  of  woodland  lying  between 
the  cleared  land  and  Rough  river,  known  as  the  cyclone  woods;  he  is  to 
cultivate  all  of  said  farms  so  as  to  to  produce  as  much  profit  for  both  him- 
self and  Green  as  is  practicable  without  injuring  the  fertility  of  the  soil  on 
same;  he  is  to  have  all  of  the  repairing  looked  after  and  cared  for,  and  all 
necessary  ones  made.  Both  parties  to  this  contract  are  each  to  pay  one-half 
of  all  the  labor  required  and  also  each  to  furnish  one-half  the  stock,  tools, 
and  feed,  teams,  etc.  This  contract  to  be  in  force  five  years  from  date. 
Said  Hart  is  to  'tend  to  marketing  the  crops,  paying  off  hands,  etc.,  aod  i& 
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to  keep  a  book  account  of  expenses  for  money,  etc.,  paid  out  and  vouchers, 
for  same,  and  all  amounts  received,  and  is  to  make  report  and  payment  of 
the  same  at  least  onoe  a  year.    September  8,  1898.''    This   was  eiffned  by 
both  of  the  parties. 

The  appellant,  Green,  instituted  this  action  for  a  settlement  of  accounts,, 
and  claimed  that  appellee  failed  to  gi^e  his  undivided  attention  to  the  farm; 
that  he  failed  to  have  them  cultivated  proi)er]y ;  that  he  failed  to  fence  the. 
farms;  failed  to  have  the  necessaiy  repairing  done,  but  sufTered  buildings 
and  property  to  go  to  waste  and  failed  to  keep  accounts  or  take  vouchers  or* 
make  report  and  payment  at  least  once  a  year,  and  alleged  that  he  wan  dara^ 
aged  by  reason  of  these  breaches  of  the  contract  on  the  part  of  appellee  In. 
the  sum  of  13,760. 

Appellee  answered,  controverting  the  allegations  of  the  petition,  and{ 
alleged  that  appellant,  under  their  conlract,  had  bound  and  obligated  him- 
self to  furnish  one-half  of  all  the  cattle,  hogs  and  sheep  which  they  deter-., 
mined  to  and  which  could  be  fattened  for  the  market;  that  it  was  from> 
this  source  that  they  expected  to  derive  profit  and  that  large  quantities  of* 
the  grasses  and  other  products  produced  on  these  farms  went  to  waste  on, 
account  of  the  want  of  live  stock  to  consume  it;  that  appellant  failed  to. 
furnish  any  part  of  such  stock,  or  the  means  to  nurchase  it,  though  often 
requested  so  to  do,  and  that  by  reason  thereof  the  business  was  a  losing  ven^ 
tare,  and  he  was  damaged  by  reason  thereof  in  the  sum  of  $5,000. 

Appellant,  by  a   reply,  controverted   the  allegations  of  the  answer  andi 
alleged  that  the  cattle,  hogs  and  sheep  to  stock  the  farm  was  to  be  provided^ 
by  the  appellee  with  the  proceeds  of  tliefarm  products,  and  that  the  was  only- 
required  by  the  contractu)  furnish  one-half  of  the  teams  with  which  to  cul- 
tivate the  farms  and  prepare  them  for  cultivation.     This  affirmative  matter. 
was  denied  by  a  rejoinder.    The  court  referred  the  case  to  ^ts  master  com- 
missioner to  take  proof  and  leport  the  state  of  accounts  existing  between, 
the  partners  and  also  upon  the  question  of  the  alleged  damages.     The  com- 
missioner made  his  report  in  compliance  with  this  order,  and  also   reported- 
that  there  was  in  his  hands  the  sum  of  $1,079.72,  balance  of  the.  proceeds, 
from  the  sale  of  the  partnership  property,  made  under  order  of  the  court. 
Both  parties  filed  exceptions  to  the  commissioner's  report  and  the  courts, 
after  hearing  same,  dismissed  appellant's  petition  and   gave  judgment  in 
favor  of  the  appellee  on  his  counterclaim  for  damages  the  sum  of  $1,878.26, 
with  interest  from  the  1st  of  May,  1903,  until  paid,  and  his  cost  in  the  action 
expended,  and  allowed  each  to  take  half  of  the  fund  in  court,  but  credited 
the  sum  of  $1,878.25.  with  the  half  of  the  sum  in  court,  to  wit,  ihe  sum  of 
$58  86,  and  directed  an  execution  to   issue  in  favor  of  the  appellee  against 
appellant  for  the  difference,  to  wit,  $838.3i).     From  this  judgment  appellant 
has  appealed. 

* 

The  proof,  as  copied  in  the  record,  is  voluminous,  but  after  a  careful  con- 
sideration of  it  we  are   of  the   opinion  that  appellee  substantially  complied 
with  his  part  of  the  undertaking  except  that  he  was  derelict   in   taking 
vouchers  for  the  money  paid  out  by  him  and  in  failing  to  make  a  settlement, 
once  a  year,  but  it  is  not  intimated  in  the.proof  that  appellant  was  Injured 
or  suffered  any  loss  by  reason  thereof.    A  copy  of  the  account,  as  kept  hy- 
the  appellee,  showing  the  expenditures  and  receipts  of  the  firm  is  copied  int<K 
this  record,  and  the  appellant  does  not  controv.^rt  a  single  ite.n  thereof. 
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Upon  a  careful  examlnatloo  and  calculatloD  of  the  account  ezietlns  be- 
tween the  parties  we  find  it  to  be  as  follows : 

Amount  Green  advanced  firm $2,015  00 

Amount  Green  received  from  firm 1,267  78 

Amount  firm  owes  Green $777  88 

Total  expenditures  by  firm 8,129  34 

Amount  advanced  by  Green  (as  above) 2,045  00 

Amount  paid  out  by  Hart $6,084  34 

Amount  received  by  firm $7,864  42 

Amount  received  by  Green  from  firm  (as  above) 1,267  78 

Amount  received  by  Hart $6,596  70 

Amount  paid  out  by  Hart  (as  above) 6,084  34 

•  

Amount  In  Hart's  hands  belonging  to  firm $512  36 

Amount  firm  owes  Green  (as  above) 777  28 

2)$;, 289  61 

Amount  Hart  owes  Green   to  settle  accounts  exclusive  of  fund  in 
court $644  83 

The  fund  in  court 2)$1,079  00 

Hart's  part  of  this $539  50 

Therefore,  if  Green  takes  the  whole  fund  in  court,  Hart  will  still  owe  him 
the  diflere?ice  between  1644.82  and  1539.50  or  tlO.5.82. 

There  now  Denial ns  only  one  question  to  be  determined  on  this  appeal, 
and  that  is  the  claim  of  appellee  for  damages  on  account  of  appellant*s  fail- 
ure to  furnish  half  of  the  cattle,  hogs  and  sheep  to  stock  the  farm.  Appel" 
lant  clniniH  that  he  was  to  onlj  furnish  half  the  work  stock;  that  it  was 
contemplated  that  the  cattle,  hogs  and  sheep  to  stock  the  farm  were  to  be 
purchased  from  the  produce  of  the  farm.  We  are  unable  to  agree  with  ap- 
pellant in  this  confitruction  of  the  contract.  There  is  a  provision  in  the 
contract  which  requires  the  sowing  of  grass,  clover,  etc.,  and  stocking  the 
farm  with  cattle,  hogs  and  sheep.  There  is  another  provision  of  the  con- 
tract following  this,  requiring  both  parties  to  tlie  contract  to  each  pay  one- 
half  of  all  the  labor  required,  and  to  furnish  one-half  of  the  stock  and  tools, 
teams,  feed,  etc.  It  is  unreasonable  to  presume  that  the  parties  meant  by 
the  use  of  the  word  "stock,"  in  the  latter  clause  of  the  contract,  to  include 
work  stock,  because  the  word  "stock"  is  followed  by  the  word  "teams," 
\vhich  comprehends  and  includes  work  stock.  And  we  have  no  doubt  that 
It  was  intended  by  the  parties.  In  the  use  of  the  work  stock  in  the  latter 
clause,  that  each  party  was  to  furnish  one  half  of  the  cattle,  bogs  and  5;beep 
referred  to  in  the  previous  clause. 

To  adopt  appellant's  construction  of  this  clause  of  the  contract,  and  con. 
'slderlng  it  in  connection  with  the  other  clause  of  the  contiact,  would  make 
it  unreasonable  and  unjust.  The  contract  required  the  appellee  to  put  all 
^he  farms  under  a  good  fence  and  clear  them  up  and  improve  them  so  as  to 
make  them  remunerative  and  to  sow  grass  and  clover,  etc.,  on  the  old  land. 
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and  requireo  iiim  to  olear  and  pnt  into  oultivation  all  of  the  woodland 
lying  between  the  cleared  land  and  Bough  river,  known  as  the  cjclon^ 
woods,  and  improve  the  places  and  make  all  necessary  repairs.  It  was  ev)^ 
dently  contemplated  ty  the  parties  that  these  things  were  to  be  done  in  tha 
early  part  of  the  lease.  He  made  the  lails  and  repaired  the  fences  cleared, 
140  acres  of  the  cyclone  woods,  built  one  frame  and  one  log  barn,  corn  cribs^ 
cleared  nineteen  acres  of  ordinary  woods  and  about  fifty  acreE  of  old  field, 
all  at  an  expense  of  about  13,000  or  13,600.  With  this  outlay  of  expense  in 
the  early  part  of  the  lease  it  must  have  been  known  and  understood  by  the. 
parties  that  the  farm  could  not  produce  this  sum  and  have  anything  left 
with  which  to  stock  the  farm  with  cattle,  hogs  and  sheep  until  the  lease 
bad  at  least  half  expired.  Under  such  a  construction  of  the  contract  thera 
was  little  hope  of  any  profit  for  appellee. 

It  was  shown,  without  contradiction,  that  appellant  did  not  furnish  any 
stock  such  as  cattle,  hogs  and  sh^ep,  except  a  sow  and  eight  shoates.  With 
this  exception  appellee  furnished  all  the  stock  that  was  furnished.  It  la. 
certain,  from  the  proof,  that  appellee  was  damaged  by  reason  of  the  failure 
of  the  appellant  to  comply  with  his  part  of  the  contract.  It  is  8ho\^n  that 
there  was  not  enough  stock  to  consume  the  provender  and  grasses  produced 
on  the  farm,  but  it  is  indefinite  as  to  the  deficiency  of  the  stock  necessary 
to  consume  it. 

We  have  examined  the  proof  on  this  subject  with  oaie  and  have  made  an, 
estimate  upon  the  profit  or  increase  made  upon  the  stock  which  they  had, 
and  have  arrived  at  the  conclusion  that  appellee  is  entitled  to  damages  on 
his  counterclaim  against  the  appellant  in  the  sum  of  the  amount  of  the  fund 
in  court,  to  wit,  the  sum  of  tl,079,  and  should  be  relieved  from  the  payment 
to  appellant  of  the  sum  of  $105.32,  which  was  due  him  on  the  settlt  uient  of 
the  account. 

Appellant's  counsel  contend  that  it  is  unjust  to  give  appellee  any  damages, 
agaiast  him  for  he  has  been  deprived  of  the  use  of  his  farms  for  five  yeara. 
without  any  benefit  to  him.  In  this  they  are  mistaken,  for  it  is  .^hown  by 
the  proof  that  appellant's  lands  have  been  increased  in  value  by  lasting  and 
valuable  improvements  made  by  appellee  tu  the  extent  of  at  least  13,000,  and 
if  he  has  not  made  any  greater  profit  it  is  l)y  reason  of  the  fact  that  he  failed 
to  comply  with  his  part  of  the  contract.  The  lower  court  erred  in  dismissing 
appellant's  petition.  He  was  entitled  to  a  settlement  of  the  partnership 
accounts,  regardless  of  in  whose  favor  the  balance  stood,  and  the  partner-* 
ship  should  pay  the  cost  of  this  settlement.  On  the  return  of  the  case  the 
lower  court  will  adjudge  the  fund  in  court  to  the  appellee  and  relieve  him 
of  the  $105.83  found  due  appellant  on  the  settlement  of  accounts,  and  direct 
that  each  party  shall  pay  one-half  of  the  cost  incuired  in  the  settlementfof 
the  partnership  accounts,  and  adjudge  appellee  his  cost  incurred  in  the  liti- 
gation of  appellant's  counterclaim  for  damages. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 
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CLARK.  BY,  &c.  v.  CITY  OF  NICHOLASVILLE,  &o. 

(Filed  May  26,  1906— Not  to  bti  reported.) 

Vu bile 'school  building— Improper  constructioo— Injury  to  pupil— Liabll* 
tty  of  oity— Where  n  twelve-year-old  girl,  who  was  a  pupil  of  the  city  school, 
of  the  city  of  Nicholasvllle,  was  injured  hy  falling  from  the  stairway  of  the 
■school  building  to  the  first  floor,  she  is  not  entitled  to  recover  from  the  city 
damages  for  the  injuries  sustflined,  as  the  duty  of  providing  public  educa- 
tion at  the  public  expense  by  building  and  maintaining  school  houses,  and 
•conducting  public  schools  therein,  is  purely  a  public  or  governmental  dnty,^ 
in  the  discharge  of  which  school  districts  act  as  the  representatives  of  the 
State,  and  they  are  exempt  from  corporate  liability  for  the  improper  con- 
struction of  the  houses  or  want  of  proper  repair,  or  the  wrongs  of  the  ser* 
yants  employed. 

(Breckinridge  &  Shelby  and  N.  D.  Miles  for  appellants. 

3,  H.  Welch  and  N.  L.  Bronaugh  for  appellee'. 

Appeal  from  Jessamine  Circuit  Court. 

•Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellant,  Inez  Clark,  who  is  a  little  girl  twelve  years  old,  fell  from  the 
^stairway  of  the  school  building  at  Nicholasville  to  the  flrsc  floor,  sustaining 
rpermanent  Injuries.     She  brought  this  suit  against  the  city  of  Nicholasville 
and  the  board  of  education  of  the  city,  charging  that  the  city  owned  the 
•  building;    that  the  school  was  conducted  in  it  by  the  board  of  education ; 
ithnt  she  attended  the  school  as  a  pupil;  that  the  banisters  protecting  the 
•stairway  were  insulTicient;  that  this  was  known  to  the  city  and  to  the  board 
of  education,  but  that  they  uegligendy  allowed  the  banisters  of  the  stair- 
way to  be  insufficient;  and   that  the  defendants  knew  other  children  had 
..fallen  ovwr  the  banisters  before.    The  court  sustained  a  general  demurrer  to 
lier  petition,  and  she  appeals. 

The  duty  of  providing  public  education  at  the  public  expense  by  building 

■  and  maintaining  sohuol  houses  and  conducting  public  schools  therein  is 
purely  a  public  or  governmental  duty,  in  the  discharge  of  which  school  dis- 
tricts act  as. the  representjitlves  of  the  State  and  are  exempt  from  corporate 

■  liability  for  the  .improper  oonstruciion  of  the  houses  or  want  of  proper  re- 
pair or  the  wrongs  of  the  servants  employed.  (Shearman  &  Redfield  on 
Negligence,  section  1^57;  Hill  v.  Boston,  23  Am.  liep.,  3S8;  Nixon  v.  New- 
port, 43  Am.  Rep,,  35;  Ford  v.  School  District,  1  L.  R.  A.,  607.) 

In  Ernst  v.  City  of  West  Covington,  25  Ky.  Law  Rep.,  1027,  a  child  in 
West  Covington  attending  the  public  school  had  fallen  over  a  wall  which 
had  been  negligently  left  in  a  dangerous  condition  by  the  school  authorities. 
It  was  held  that  she  could  not  recover.  The  court  said:  '*The  State  regards 
it  as  her  duty  to  establish  and  maintain  a  system  of  public  education. 
When  sums  have  been  collected  for  that  purpose  they  can  not  be  diverted  to 
any  other  use  or.  purposes.  If  it  could  be  done  the  system  would  l>e  injured 
and  the  public  suffer  incalculable  injury.  If  some  one  is  Injured  by  the 
faulty  construction  of  a  public  school  building,  or  the  maintenance  of  the 
grounds,  no  action  can. be  maintained  against  the  district  for  such  injury.*' 

After  citing  a  number  of  authorities,  in  closing  Its  opinion  the  court  con- 
sidered the  question  whether  .the  city  was  liable  although  the  school  district 
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^as  not,  and  diepoeed  of  It  in  these  ^ords:  *'CounBe]  for  appellant  ooncedes 
^he  law  to  be  as  stated,  but  claims  that  the  city  was  not  required  by  law  to 
burnish  the  building  for  common  school  purposes;  that  the  city  had  nothing 
to  do  with  the  maintaining  of  the  public  school ;  that  it  occupies  the  same 
iposition  with  reference  to  the  house  and  lot  as  if  the  building  had  been  used 
tfor  other  purposes.    Although   the  city  was   not  compelled  to  furnish   the 
school  trustees  with  the  building  for  public  school  purposes,  still  it  did  so, 
^nd  made  that  contribution  to  the  public  to  aid  in  the  promotion  of  educa- 
tion.   The  use  of  the  building  accomplished  the  same  purpose  as  it  would 
have  accomplished  had  it  been  owned  by  the  common  school  district.    The 
building  was  not  owned  by  the  city  for  private  or  municipal  uses,  but  for 
a  public  purpose.    We  are  of  the  opinion  that  the  doctrine  of   the  cases  cited 
should  apply  to  the  facts  of   this   case."    (Twyman's  Adm'r  v.    City  of 
Frankfort,  25   Ky.  Law  Rep,,  1620;    Simons  v.  Gregory,  27  Ky.  Law  Rep., 
<609;  Hardwick  v.  Franklin,  27  Ky.  Law  Rep.,  484,  and  cases  cited.) 
Judgment  affirmed. 


WESTERN  UNION  TELE3RAPH  CO.  v.  SCOTT,  &c. 
(Filed  May  26,  1905— Not  to  be  reported.) 

1.  Telegrams— Failure  to  deliver— Free  limits  rule— Reasonableness  of  rule 
— In  an  action  for  damages  for  failure  to  deliver  a  telegram  sent  from  Rad- 
nor, W.  Va.,  to  Catlettsburg,  Ky.,  thirty  miles  away,  between  12  and  1 
•o'clock  p.  m.  and  not  delivered  until  8  o'clock  of  the  same  day,  on  which 
4he  company  relied  on  the  free  limits  rule  as  a  defense,  the  sendee  residing 
•two  and  one-half  miles  from  Catlettsburg,  it  was  error  in  the  court  to  sub- 
mit to  the  jury  the  question  as  to  the  reaFonnbleness  of  the  free  delivery 
rule.  The  facts  being  undisputed  the  reasonableness  of  the  rule  was  a  ques- 
tion for  the  court,  and  the  rule  was  certainly  reasonable  as  to  one  who  lived 
two  and  one-half  miles  away. 

2.  Delaying  operation  of  sjiwmill— Measure  of  damages— In  an  action  for 
■delay  for  failure  to  deliver  a  telegram  for  a  casting  to  run  a  sawmill,  by 
which  the  operation  of  the  sawmill  was  delayed  several  days,  the  measure 
of  damages  is  the  profits  which  the  plaintiffs  would  have  earned  by  ordinary 
diligence  in  the  operation  of  the  mill  if  the  telegram  had  been  delivered  in 
proper  time. 

3.  Instructions— Duty  of  plaintiff— Evidence— Where  there  was  evidence 
from  which  the  jury  might  have  inferred  that  plaintiffs  could  have  done 
all  their  sawing  notwithstanding  the  delay  by  the  time  their  lease  expired, 
in  about  twelve  days  thereafter,  the  jury  should  have  been  instructed  that 
if  the  plaintiff,  by  ordinary  diligence,  could  have  gotten  the  casting  in  time 
to  have  done  all  their  sawing  before  the  end  of  their  lease,  then  no  loss  of 
profits  should  be  recovered. 

Proctor  K.  Malin,  Richards  &  Ronolds  and  Geo.  H.  Fearonsfor  appellant. 

R.  S.  Dinkle,  S.  D.  Hioes,  R.  L.  Greene  and  J.  A.  Scott  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Scott  &  Castle  were  running  a  sawmill  at  Radnor,  W.  Va.,  thirty  miles 
from  Catlettsburg.    Tbe  pinion   which   runs  the  carriage  of  the  sawmill 
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broke ;^Soott  went  to  Catlettsburg  to  get  a  new  one;  he  ROt  one  whlcfa  he 
hoped  would  do  and  gent  it  to  the  mill,  directing  Castle  to  telegraph  at  onoe 
if  it  would  not  do.    The  pinion  would  not  do  and  Cagtle  between   12  and  1 
o'clock,  on  November  1,  1903,  sent  this  message  to  Scott,  at  Catlettsburg: 
»'Pinion  will  not  do.  C.  C.  CASTLE." 

The  message  did  not  reach  Catlettsburg  until  6:08  p.  m.  It  was  delivered 
to  Scott,  according  to  the  testimony  of  the  telegraph  agent,  on  the  morning 
of  the  2d,  but  according  to  Scott's  evidence  not  until  the  evening  of  the 
8d.  The  reason  for  requiring  a  telegram  sent  was  that  Scott  had  to  have 
the  pinion  cast,  and  if  it  was  not  cast  on  the  1st  it  could  not  be  cast  at 
Catlettsburg  until  the  6th,  as  they  only  cast  twice  a  week.  Scott  telephoned 
to  the  telegraph  agent  twice  during  the  afternoon  of  the  1st  to  know  if  a 
message  had  come  for  him,  and  was  told  there  was  none  for  him.  By  rea- 
son of  the  failure  to  get  the  pinion  the  mill  lay  idle.  If  the  message  had 
been  promptly  delivered  Scott  could  have  gotten  the  pinion  made  on  the  1st 
and  had  It  at  the  mill  on  the  morning  of  the  2d.  Scott  &  Castle  sued  to  re- 
cover  damages  for  the  nondelivery  of  the  telegram,  and  un  these  facts  recov- 
ered 1200.     The  telegraph  company  appeals. 

Scott  did  not  live  at  Catlettsburg,  but  at  Normal,  two  and  one-half  miles 
away.  The  defendant  relied  upon  its  rule  establishing  free  delivery  limits. 
The  court  in  its  Instructions  to  the  Jury  submitted  to  the  jury  the  reason- 
ableness of  the  rule.  This  was  error.  The  facts  being  undisputed  the  rea- 
sonableness of  the  rule  was  a  question  for  the  court.  The  rule  was  certainly 
reasonable  as  to  Scott,  who  lived  two  and  a  half  miles  from  Catlettsburg. 
and  at  Normal.  But  we  do  not  regard  this  as  especially  material  as  the 
gist  of  the  action  was  for  the  negligent  delay  in  sending  the  message  to 
Catlettsburg,  for  when  the  message  reached  there  it  was  too  late  to  get  the 
pinion  made  on  the  Ist,  and  the  rule  would  not  protect  the  defendant  from 
damages  for  failing  to  properly  transmit  the  message,  because  if  the  mes- 
sage had  been  duly  transmitted  Scott  would  have  gotten  it  in  the  afternoon 
when  he  telephoned. 

The  court  in  laying  down  the  measuie  of  damages  said  that  the  plaintiffs 
might  recover  such  profits  as  would  have  been  earned  by  the  operation  of 
the  mill  by  the  exercise  of  ordinary  diligence  from  the  time  the  plaintiff 
could  have  obtained  the  pinion,  if  the  message  had  been  sent  and  delivered 
with  ordinary  care,  and  the  time  they  oould,  by  the  exercise  of  ordinary  dili- 
gence, have  obtained  the  pinion  after  the  message  was  delivered  and  oould 
have  procured  necessary  teams  and  men  to  operate  the  mill.  The  last  clause 
of  the  instruction  was  wrong.  There  was  nothing  in  the  message  apprising 
the  defendant  that  any  damages  should  be  anticipated  from  the  failure  to 
procure  necessary  men  and  teams  to  operate  the  mill.  Such  damages  were 
not  within  the  ordinary  contemplation  of  the  parties,  and  should  not  have 
been  allowed.  The  plaintiff  could,  by  ordinary  care,  have  made  arrange- 
ments to  get  the  pinion  and  also  at  the  same  time  have  made  arrangements 
for  the  return  of  the  men  without  waiting  for  the  pinion  before  making 
other  arrangements.  There  was  evidence  from  which  the  jury  might  have 
inferred  also  that  the  plaintiffs  could  have  done  all  the  sawing  they  had  to 
do  notwithstanding  the  delay.  Their  lease  ended  on  November  15.  They 
did  not  start  their  mill  any  more.    The  court  should  have  qualified  the  in- 
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efcruction  bj  adding  to  It  that  if  the  plaintiffs  after  the  time  when,  by  or- 
dinary care,  tb^y  could  ha^e  gotten  a  pinion  might,  by  ordinary  diligence, 
have  done  all  the  sawing  they  bad  to  do  by  the  end  of  their  lease,  notwith- 
standing the  delay  in  the  delivery  of  the  telegram,  then  no  loss  of  proflta 
should  be  recovered  by  them  in  this  action. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


LOUISVILLE,  ANCHORAGE  AND  PBWEE  VALLEY  ELECTRIC  BY". . 

CO.  V.  WHIPPS,  &o. 

(Filed  May  26,  1905— Not  to  be  reported. ) 

1.  Railway— Failuie  to  maintain  station— Measure  of  damages  to  land 
owner— W.  conveyed  the  defendant,  L.,  A.  and  P.  V.  Electric  Ry.  Co.,  the 
right  of  way  through  her  land  in  consideration  that  it  would  maintain  a 
station  thereon  near  the  center  theieof.  In  an  action  by  W.  for  damages  for 
failuie  to  maintain  such  station,  an  instruction  that  if  the  jury  find  for  the^ 
plaintiffs  they  should  find  such  sum  as  would  represent  the  difference  in 
what  would  have  h**en  the  fair  market  value  of  the  residue  of  the  plaintiff's- 
land  after  the  conveyance  of  the  right  of  way  if  the  station  had  been  estab- 
lished, and  the  fair  market  value  of  such  residue  without  the  station,  waa 
proper. 

3.  Jury— Viewing  land — Receiving  evidence  out  of  court— Immaterial  error- 
— In  an  action  for  damages  by  the  owner  of  property  for  faihire  of  a  railroad 
company  to  maintain  a  station  on  land  conveyed  to  the  company  in  consid- 
eration thereof,  where  the  damages  consisted  in  the  enhanced  value  of  the 
property  in  selling  it  for  building  lots,  the  fact  that  one  of  the  jury,  while 
in  charge  of  the  sheriff  viewing  the  property,  asked  a  bystander  how  much 
hay  was  grown  on  the  land,  though  improper,  was  immaterial,  as  the  value 
of  the  property  for  building  and  not  for  agricultural  purposes  was  the  issue.. 

D.  W.  Sanders  and  O'Neal  &  O'Neal  for  appellant. 

Kohn,  Baird  &  Spindle  and  B.  L.  Greene  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee,  Minnie  C.  WhIppH,  owns  a  tract  of  forty-five  acres  of  land  in 
Jefferson  county  through  which  appellant's  line  runs  for  nearly  half  a  mile.. 
She  and  her  husband  conveyed  the  right  of  way  to  appellant  in  considera- 
tion that  it  would  maintain  a  station  near  the  center  of  the  tract.  Appel- 
lant failed  to  maintain  the  station,  and  they  filed  this  action  against  it  ta 
recover  damages.  There  was  a  verdict  and  judgment  in  their  favor,  which, 
on  appeal  by  appellant,  was  reversed  by  this  court  on  the  ground  that  the 
court  failed  to  properly  instruct  the  jury  on  the  measure  of  damages,  but  it 
was  held  in  that  opinion  that  this  was  the  only  reversible  error  found  in 
the  record.  (Louisville,  &c..  Electric  Ry.  Co.  v.  Whipps,  35  Ky.  Law  Bep., 
8812. ) 

The  error  pointed  out  in  the  instruction  was  that  the  court  should  have- 
limited  the  jury,  in  defining  the  measure  of  damage,  to  the  difference  be^ 
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tween  the  market  value  of  the  residue  of  the  plaintiff's  land  ifvlthont  the 
station  and  what  it  would  be  with  the  station.  On  the  return  of  the  case  it 
was  tried  again  on  the  same  evidence,  and  a  verdict  was  again  rendered  for 
the  plaintiffs  in  the  sum  of  1800,  on  which  the  court  entered  judgment,  and 
the  defendant  again  appeals.  It  is  insisted  for  the  appellant  that  the  court 
erred  again  in  not  properly  defining  the  measure  of  damages,  in  that  the 
court  refused  to  instruct  the  jury  that  they  could  not  take  into  consideration 
the  value  of  the  strip  of  land  deeded  to  appellant.  But  this  was  the  necessary 
effect  of  the  instruction  which  the  court  gave.  The  court  told  the  jury  that 
If  they  found  for  the  plaintiffs  they  should  find  such  a  sum  as  would  repre- 
sent the  difference  In  what  would  ha^e  been  the  fair  market  value  of  the 
residue  of  the  plaintiff's  land  after  the  conveyance  of  the  right  of  way  if  the 
station  had  been  established  and  the  fair  market  value  of  such  residue  with- 
out the  station.  When  the  jury  were  thus  limited  as  to  the  damages  which 
they  could  find  it  was  entirely  unnecessary  for  the  court  to  tell  them  that 
they  could  not  consider  other  things. 

The  jury  were  s«nt  to  view  the  premises  and  while  they  were  in  the  charge 
of  the  sheriff  the  latter,  not  knowing  where  the  line  of  the  tract  lay.  called 
to  a  man  named  Conn  and  asked  him  if  the  line  began  at  a  hay  stack. 
Conn  told  him  it  did  not  and  pointed  out  the  line.  One  of  the  jury,  who 
was  standing  by,  then  asked  Conn  If  that  stack  of  hay  was  all  the  millet 
hay  grown  on  the  place,  and  Conn  answered  that  it  was  only  about  one* 
third.  The  sheriff  appears  not  to  have  heard  the  question  of  the  juror  or 
the  answer.  The  jury  walked  over  the  tract  of  land  and  stepped  off  the  dis- 
tances as  they  went,  or  at  least  some  of  them  did  so.  It  is  insisted  for  ap- 
pellant that  the  jury  received  evidence  out  of  court  and  were  guilty  of  mis- 
conduct for  which  a  new  trial  should  be  granted.  The  court  must,  at  every 
stage  of  the  proceeding,  disregard  immaterial  errors  which  could  not  have 
affected  the  result.  Whether  there  was  much  or  little  hay  grown  on'the 
land  threw  no  light  on  the  case,  and  whether  the  jurors  counted  the  steps  as 
they  walked  was  also  immaterial,  as  there  was  no  controversy  of  fact  as  to 
the  size  of  the  tract  or  the  distances.  The  value  of  the  land,  under  all  the 
evidence,  depended  upon  its  being  sold  into  smaller  tracts  for  suburban 
homes.  Its  value  for  agricultural  purposes  was  not  in  issue.  The  proof 
tended  to  show  that  the  land  lay  about  fifteen  miles  from  Louisville,  and  if 
the  station  had  been  located,  as  agreed,  it  could  have  been  cut  up  into  small 
lots  and  sold  at  $300  or  $400  an  acre  to  persons  desiring  homes  out  of  the 
city.  How  much  hny  the  millet  on  the  farm  that  year  made  could  not  have 
enlightened  the  jury,  and  when  they  went  and  viewed  the  premises  they 
would  naturally  form  some  conclusion  as  to  the  distances,  and  whether  to 
eatisfy  their  curiosity  any  of  them  stepped  the  distances  on  the  ground 
immaterial.    The  verdict  is  not  against  the  evidence. 

Judgment  affirmed. 


HUNT  V.  TAYLOR.  &c. 

(Filed  May  96,  1906— Not  to  be  reported.) 

1.  Action  —  Q uaranty—  Misrepresentation  —  Pleading—Demurrer  —  In   an 
action  by  plaintiff,  alleging  that  he  was  induced  by  defendant  to  invest 
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Tnoney^in  a  oompany  in  which  defendant  represented  that  he  was  a  stook- 
liolder,  and  that  it  was  a  safe,  leffitimate  and  prosperous  bnsiness,  and  that 
%e,  defendant,  would  snarantee  plaintiff  a  profit  of  20  per  cent,  on  February 
1  thereafter,  and  in  which  he  invested  $467.60,  and  that  defendant  has  failed 
to  pay  plaintiff  any  part  of  the  money  advanced,  or  one  cent  of  the  profits 
thereon,  and  has  wholly  failed  to  keep  and  perform  any  part  of  his  promise, 
obligation  and  guaranty  with  plaintiff,  and  in  which  he  seeks  to  recover 
the  sum  of  1661.  Held— That  a  demurrer  to  the  petition  was  properly  sua* 
tained. 

3.  Insufficient  allegations— Absence  of  writing  —  Statute  of  fraud— The 
petition  contains  no  allegation  of  a  breach  of  the  warranty  which  is  the 
basis  of  the  action,  no  allegation  that  the  company  did  not  return  to  plain- 
tiff the  money  he  invested  in  it  with  20  per  cent,  profit  on  or  before  Febru- 
■ary  1,  1902,  and  further,  it  falls  to  allege  that  the  guaranty  sued  on  was  in 
writing,  which  is  required  under  subsection  4  of  section  470,  Kentucky 
■Statutes,  and  known  as  the  statute  of  frauds. 

Chas.  Strother  for  appellant. 

W.  A.  Lee  and  H.  G.  Bott  for  appellees. 

Appeal  from  Owen  Circuit  Lourt. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant  commenced  this  action  by  filing  in  the  Owen  Circuit  Court 
^he  following  petition : 

*'The  plaintiff,  J.  W.  Hunt,  states  that  on  or  about  the  17th  day  of  July, 
1901,  he  was  approached  by  the  defendant,  A.  P.  Taylor,  who  represented 
and  stated  to  this  plaintiff  that  he  was  an  agent  and  also  the  president  of 
^certain  corporation  located  in  Lexington,  Ky.,  known  as  the  Industrial 
Mutual  Deposit  Co.,  in  which  said  defendant  was  a  large  stockholder  and 
Investor;  that  said  company  was  engaged  in  issuing  and  selling  its  stock 
and  coupons  which  said  coupons  it  redeemed  at  certain  intervals  and  times 
upon  the  payment  of  stated  sums  of  money  by  the  purchaser  or  holder  of 
tcame,  called  dues;  that  said  defendant  represented  to  and  told  this  plaintiff 
that  said  company  was  a  perfectly  solvent,  safe  and  prosperous  institution, 
•engaged  in  a  legal  and  legitimate  business,  and  that  defendant  proposed  to 
this  plaintiff  that  if  he  would  invest,  not  to  exceed  $600  in  the  stock  coupons 
of  said  oompany,  defendant  would  guarantee  to  this  plaintiff  a  return  of 
eaid  sum  of  money,  together  with  a  profit  of  20  perc  ent.  thereon,  on  or  before 
the  Ist  day  of  February,  1002,  and  plaintiff  states  that  having  personally 
known  the  defendant  for  many  years  prior  thereto,  and  believing  that  he 
was  solvent  and  financially  amply  able  to,  and  would,  keep  and  fully  and 
faithfully  perform  his  said  offer  and  guaranty,  and  for  no  other  leason  or 
<:onsideration  whatever,  he  accepted  said  offer  of  defendant  and  then  and 
there  drew  his  personal  check  on  the  Farmers  Deposit  Bank  of  Wheatly, 
Ky.,  for  the  sum  of  $400,  payable  to  H.  H.  Holbrook,  agent,  as  said  defend- 
4int  directed,  who  drew  thereon  said  sum  of  money,  and  that  he  afterward 
paid  to  said  Holbrook,  agent,  $67.50  for  the  purpose  aforesaid,  which  he  la 
advised  and  avers  was  invested  as  above  set  out  in  said  agreement.  Now 
he  says  that  defendant  has  wholly  failed  to  pay  this  plaintiff  any  part  of 
«aid  sums  of  money,  or  any  part  of  the  profits  thereon,  in  fact  has  failed  to 
pay  to  this'plaintlff  any  part,  or  one  cent  of  the  money  so  advanced,  or  one 
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cent  of  profits  thereon,  and  baa  wholly  failed  to  keep  and  to  perform  anr 
part  of  his  said  promise,  obligation  and  guaranty  with  this  plaintiff  ar 
aforesaid.  Plaintiff  says  hie  said  olaim  amounts  to  the  sum  of  1661,  and  be 
.flies  herewith  as  part  hereof  an  itemized  statement  of  same,  marked  **A.,*' 
and  says  same  is  past  due  and  wholly  unpaid." 

A  general  demurrer  was  interposed  to  this  F)^a<11n8  hy  the  appellee,  and 
sustained   by  the  oourt,  whereupon  the  appellant  declining  to  amend  or 
plead   further,  the  petition   was  dismissed.    To  reverse  the  judgment  this 
appeal  is  prosecuted. 

The  circuit  court  was  clearly  right  in  sustaining  the  demurrer  to  the  peti- 
tion.   In  the  first  place,  it  contains  no  allegation  of  a  breach  of  the  guar- 
anty which  constitutes  the  basis  of  the  action.    It  is  not  alleged  that  the 
Industrial  Mutual  Deposit  Go.  did  not  return  to  appellant  the  mcney  he 
invested  in  it,  with   20  per  cent,  profits,  on  or  before  the  Ist  day  of  Febru- 
ary, 1902.    It  is  alleged  that  appellee  Taylor  failed  to  pay  to  appellant  the 
money  the  latter  invested  in  the  corporation,  with  the  profits  thereon;  but- 
the  contract  was  that  Taylor  guaranteed  that  the  corporation  would  return 
the  money  invested  on  or  before  the   date  alleged,  and   as  theie  is  no  allega- 
tion that  this  had  not  been  done  by  it,  there  was  no  breach  of  the  guaranty. 
The  petition  is  also  fatally  defective  in  that  it  fails  to  allege  that  the  guar- 
anty sued  on  was  in  writing.     It  is  within  both  the  letter  and  the  spirit  of 
subsection   4  of  section   470  of  the  Kentucky  Statutes  (statute   of  frauds) 
which  provdies  that  no  action  shall  be  brought  to  charge  any  person  upon  .a 
promise  to  answer  for  the  debt,  default   or  misdoing  of  another,  unless  the 
promise,  or  bome  luemorandum  thereof,  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  his  authorized  agent. 
Judgment  affirmed. 


HOSKINS,  &c.  V.  HOSKINS. 

(Filed  May  26,  1905— Not  to  be  reported.) 

Transaction  between  father  and  son— Conveyances— Considenitlon— Con- 
struction—A.  father  conveyed  to  his  son  200  acres  of  land,  including  farming 
Implements,  teams,  wagons,  cattle  and  growing  crop,  '*to  be  taken  at  the 
estimated  price  of  810,000,  and  the  undertaking  and  agreement  of  the  party 
of  the  second  part  to  pay  to  the  party  of  the  first  part  the  value  of  his  inter- 
est and  ownership  in  hie  estate,  real  and  personal,  as  heir,  devisee,  legatee 
and  distributee  of  certain-named  deceased  persons."  Held  that  a  deed  of 
conveyance  by  the  eon  to  his  father  of  all  the  estate,  real  and  personal,  legal 
and  equitable,  vested  and  contingent,  to  which  the  son  as  heir  and  distrib- 
utee, legatee  or  devisee  aforesaid  is  or  may  be  entitled  in  law  oi  equity, "  while 
in  the  form  of  a  deed  was  only  a  mortgage  to  secure  the  purchase  price  of 
•10,000  for  the  200  acres  of  land,  etc.,  conveyed  by  the  father  to  his  son. 

Lane  &  Harrison  for  appellants. 

Chas.  F.  Taylor  and  B.  C.  &  J.  J.  Davis  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  oourt  by  Judge  Barker. 

Bobert  H.  Hoskins,  the  father  of  J.  C  Hoeklns,  when  the  latter  was  only 
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*tweiity  years  of  age,  enteied  Into  a  contract  with  him  by  which  the  father 
conveyed  to  hia  son  800  acres  of  land,  with  the  improvements  thereon,  In 
•Jefferson  county,  Kentucky,  at  the  estimated  value  of  $10,000,  in  payment 
of  which  the  son  was  to  convey  to  the  father  all  of  the  former's  undivided 
interest  in  the  estate  of  certain-named  deceased  relatives.  In  pursuance  of 
^his  agreement  the  father  did  convey  to  the  son,  by  general  warranty  deed, 
ithe  900  acres  of  land,  with  improvements,  and  on  the  18th  day  of  August, 
-1894,  the  son  conveyed  to  the  father  all  his  undivided  interest  in  the  estate 
-of  his  deceased  relatives.  The  material  part  of  the  deed  of  the  son  to  the 
'father  is  as  follows : 

*'Witnes8eth,  That  for  and  in  consideration  of  the  conveyance  by  the  party 
■of  the  second  part  to  the  party  of  the  first  part  of  a  certain  tract  of  land, 
containing  800  acresj  more  or  less,  in  the  county  of  Jefferson,  In  the  State  of 
Kentucky,  by  a  deed  of  even  date  herewith,  and  duly  recorded  on  this  date 
in  the  o£Bce  of  and  by  the  county  clerk  of  Jefferson  county,  in  the  State  of 
Kentucky;  also  of  the  sale,  assignment  and  transfer  by  the  paity  of  the 
«econd  part  to  the  party  of  the  first  part  of  four  mules,  two  horses,  Jersey 
-cows,  calves  and  bull,  hogs,  poultry,  wagons,  harness,  plows,  harrows  and 
^11  tools  and  farming  implements  of  evei7  description,  and  the  growing  crop 
■on  the  said  200  acres  conveyed  as  aforesaid,  to  be  taken  at  estimate  price  of 
tlOjOOO,  and  the  undertaking  and  agreement  of  the  said  party  of  the  second 
part  to  pay  to  the  party  of  the  first  part  the  value  of  his  interest  and  owner- 
ship in  his  estate,  rea]  and  peisonal,  vested  and  contingent,  as  heir,  devisee, 
legatee  and  distributee  of  Emma  Hoskins,  deceased,  Anna  Hardin,  deceased, 
4iud  Norbourne  Arteburn,  at  such  times  and  in  such  amounts  as  the  party  of 
the  second  part  is  at  liberty  to  and  can  lawfully  pay  the  same,  so  as  to  entitle 
him  to  a  discharge  therefrom,  less  the  sum  of  110,000  as  aforesaid,  the  agreed 
price  of  the  estate,  real  and  personal,  now  conveyed,  sold  and  assigned  by 
the  party  of  the  second  part  to  the  party  of  the  first  part,  the  said  party  of 
the  first  part  has  this  day  bargained,  sold,  aliened,  granted  and  conveyed, 
and  by  these  presents  does  bargain,  sell,  alien,  grant  and  convey  unto  the 
party  of  the  second  part,  his  heirs  and  assigns,  all  the  estate,  real  and  per« 
«onal,  legal  and  equitable,  vested  and  contingent,  located  in  the  county  of 
Jefferson,  in  the  State  of  Kentucky,  or  elsewhere,  to  which  the  party  of  the 
£rst  part,  as  the  heii,  distributee,  legatee  or  devisee  of  Emma  Hoskins, 
Anna  Hardin  and  Norbourne  Arteburn  is  or  may  be  entitled  in  law  or 
oquity.  To  have  and  to  hold  all  and  singular  the  rights,  members,  heredita- 
ments and  appurtenances  to  the  same  belonging,  incident  or  appertaining, 
and  said  estates,  real  and  personal,  vested  and  contingent,  legal  and  equi- 
table, herein  conveyed  to  the  party  of  the  second  part,  his  heirs  and  assigns, 
'With  covenant  of  general  warranty." 

After  the  son  became  of  age  he,  on  the  8Sd  day  of  August,  1806,  executed 
and  delivered  to  his  father  a  deed  of  confirmation  of  the  conveyance  made 
by  him  during  his  infancy  as  aforesaid.  A  part  of  the  property  included  in 
the  deed  of  J.  C.  Hoskins  to  his  father  consisted  of  a  tract  of  18  4-6  acres  of 
land  in  Jefferson  county,  near  the  city  of  Louisville,  and  another  tract 
^  106-1,000  acres  in  Jefferson  county,  and  these  lands  are  the  subject  of  this 
litigation. 

On  the  87th  day  of  November,  1908,  Robert  H.  Hoskins,  the  father,  died 
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Intestate  at  his  home  in  Jefferson  county.    His  wife,  Mary  J.  Hosklns,  ¥?a9 
appointed  and  qualified  as  administratrix  of  his  estate,  and  as  such  insti- 
tuted this  action  for  a  settlement  of  her  hushand's  estate,  making  the  ap- 
pellee defendant.     In  her  petition  she  alleges  substantially  the  facts  above- 
set  forth   as  to  the  conveyances  betv^een  her  husband  and  his  son,  and  that 
the  defendant,  J.  C.  Hogkins,  claimed  that  the  conveyance  by  him  to  his- 
father  of  his  undivided  interest  in  the  estates  of  his  deceased  relatives,  while 
In  the  form  of  an  absolute  deed,  was  only  a  mortgage  to  secure  the  purchase- 
price  of  tlO.OOO  for  the  300  acres  of  land  and  the  improvements  thereon  con- 
veyed by  his  father  to  him,  and  submitted  the  case  to  the  oourt  to  decide- 
whether  or  not  the  two  named  ti^cts  belonged  to  the  estate  of  her  husband, 
or  whether  they  belonged  to  J.  C.  Hoskins.  subject  to  the  mortgage  of  $10,000. 
J.  C.  Hoskins   in  his  answer  claimed  that  the  conveyance  by  him  to  his- 
fatherwas  a  mortgage,  and  alleged  that  his  father  had  held  his  land  between 
the  date  of  the  conveyance  and  his  death,  and  that  the  profits  of  the  land: 
accruing  to  him  equalled  the  amount  of  the  interest  on  the  $10,000  due  to 
his  father's  estate.    Whether  or  not  the  conveyance  by  J.  C.  Hoskins  t» 
Bobeit  H.    Hoskins  was  a  mortgage  or  an  absolute  deed  is  the  question  for 
adjudication.    Upon  the  trial  of  the  case   the  chancellor  decreed  that  the 
conveyance  in  question  was  a  mortgage,  and  entered   a  judgment  for  the 
sale  of  so  much  of  the  land  as  may  be  necessary  to  produce  the  sum   of 
$10,000,  due  from  the  eon  to  his  father's  estate.    From  this   judgment  this 
appeal  is  prosecuted  by  the  administratrix. 

We  think  it  apparent  from  an  inspection  of  the   deed  that  the  instrument 
was  intended  by  the  parties  only  as  a  mortgage  to  secure  the  purchase  price 
of  the  200  acres  of  land  conveyed  by  Robert  H.  Hoskins  to  J.  C.  Hoskins. 
The  verbiage  of  the  conveyance  is  somewhat  out  of  the  ordinary,  but  when- 
analyzed  it  appears  that  Robert  H.  Hoskins  received  the  conyeyance  of  his 
son's  undivided  interest  in  the  estate  of  the  three  deceased  relatives,  Emma 
Hoskins,  Anna  Hardin  and  Norbourne  Arteburn,  and   undertook   to  pay 
over  the  same,  or  its  proceeds,  to  his  son  at  such  times  and  in  such  manner - 
as  he  lawfully  might,  except  the  sum  of  $10,000,  which  was  the  purchase 
price  of  the  farm.    This  he  was  to  retain.    The  father  could  get  under  the  con_ 
veyauce  of  his  son  no  other  interest  but  this.    No  matter  how  much  the  prop- 
erty conveyed  to   him  increased  in  value,  he  could  not  get  anything  beyond 
his  debt.    All  over  and  above  this  he  was  to  pay  over  to  bis  son;  so  that  it 
is  apparent  on  its  face  that  the  instrument  could  only  secure  to  the  father 
the  son's  debt.    In  addition  to  this   the  deposition  of  John  Caswell,  who 
was  intimate  with  Robert  H.  Hoskins  in   his  lifetime,   and  for  eighteen 
years  immediately  preceding  the  death  of  the  latter  was  employed  by  him  as 
overseer  of  his  several  farms  in  Jefferson  county,  was  read,  in  which  he- 
stated  that  he  had  many  conversations  with  Robert  H.  Hoskins  in  regard  to 
the  transaction  with  his  son,  and  that  he  always  told  the  witness  the  con- 
veyance by  his  son  was  simply  a  mortgage  to  secure  the  purchase  price  or 
the  farm.    This  evidence  was  uncontradicted,  and,  taken  In  connection  with 
the  language  of  the  conveyance,  leaves  no  doubt  of  the  correotneas  of  the- 
chancellor's  judgment,  and  it  is  affirmed. 


TBUS.  COM.  SCHOOL  DIST.,  NO.  32  V.  KANE  &  00.       983 

TRUSTEES    COMMON    SCHOOL   DISTRICT,  No.    83,    OF    CARLISLE 

COUNTY  V.  KANE  &  CO. 

(Filed  May  26,  IQOfi—Not  to  foe  reported. f 

1.  Common  eohools— Levy  of  tax  for  school  purposes— Construction  of 
statutes— Pursuant  to  section  4440,  Kentucky  Statutes,  trustees  of  common 
school  districts  have  the  power,  without  the  Interposition  of  an  election  by 
the  people,  to  levy  an  ad  valorem  tax  not  exceeding  25  cents  on  each  $100  of 
taxable  property,  per  school  year,  and  a  capitation  tax  not  to  exceed  tl  for 
four  years,  and  this  yearly  tax  constitutes  the  income  and  revenue  which 
the  provision  of  section  157  of  the  Constitution  forbids  being  exceeded  ex- 
cept by  a  vote  of  the  people. 

2.  Same— Where  the  claim  against  a  common  school  district  for  supplies 
furnished  the  district  is  within  the  annual  revenue  of  the  district  as  pro- 
vided by  law,  it  is  the  duty  of  the  trustees  to  collect  a  sufficient  sum  to  pay  it. 

8.  Same— Presumption  that  officers  did  their  duty— It  will  be  presumed 
that  the  trustees  in  drawing  their  warrant  upon  the  school  superintendent 
did  their  duty,  and  the  claim  that  the  petition  is  defective  because  it  did 
not  allege  that  the  superintendent  did  not  notify  the  trustees  in  writing  of 
the  necessity  for  the  apparatus  is  not  tenable. 

Shelbourne  &  Kane  for  appellants. 

Robbins,  Thomas  &  Bridgewater  for  appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

In  1802  the  appellee  corporation,  Thomas  Kane  &  Co.,  furnished  to  the 
trustees  of  common  school  district,  No.  82,  of  Carlisle  county,  Kentucky, 
school  apparatus,  consisting  of  maps,  charts,  etc.,  of  the  value  of  161.40, 
necessary  for  the  instruction  of  the  pupils  of  the  common  schools  of  that 
district;  whereupon  they  executed  and  delivered  to  it  the  following  order 
on  the  superintendent  of  common  schools  of  Carlisle  county,  to  wit: 

"$51.40.  Berkley,  Ky.,  September  14,  1892. 

••To  the  Supt.  of  Carlisle  Co.,  Ky.  : 

••On  or  before  August  23,  1894,  pay  to  the   order  of  Thomas  Kane  &  Co. 

$51.40,  out  of  the  funds  voted  for  that  purpose  in  your  hands,  belonging  to 

the  school  district,  No.  82,  with  interest  at  the  rate  of  6  per  cent,  per  annum 

from  date  until  paid. 

••By  order  of  board. 

••J.  E.  SULLIVAN.  C.  B.  T., 

••J.  C.  SULLIViWN, 

••C.  L.  BODKIN." 

This  order  was  not  honored  for  the  want  of  funds,  and  appellee  afterwards 
made  demand  upon  the  appellants,  who  are  the  present  school  trustees  of 
the  district,  that  they  levy  a  tax,  as  authorized  by  the  statutes  of  Ken- 
tucky, sufficient  to  pay  its  claim,  which  was  refused.  It  then  instituted 
this  action  for  a  judgment  for  its  debt,  and  for  a  mandamus  against  appel- 
lants, as  trustees,  requiring  them  to  levy  a  tax  upon  the  property  in  the 
district  liable  thereto,  sufficient  to  pay  off  and  discharge  its  claim. 

A  general  demurrer  was  filed  by  the  appellants  to  the  petition  and  over- 
ruled, whereupon  they  filed  an  answer,  alleging,  as  a  defense,  that  no  tax 
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tfor  common  Bcbool  pnnwses  had  been  levied  opon  their  diatrlct  for  the  years 
1802  or  1894,  and  the  district,  therefore,  had  no  income  or  reTenne  for  said 
:7ear8  out  of  which  to  pay  the  claim  of  appellee;  that  no  tax  had  been  ao- 
thorized  for  school  purposes  in  the  district  for  the  years  1802  or  1894  by  a 
"vote  of  the  people,  and.  therefore,  there  was  no  fund  prcvided  by  law  out  of 
^(rhich  to  pay  the  claim  in  question.  To  this  answer  a  general  demurrer 
was  interposed  by  appellee  and  sustained  by  the  court,  whereupon  appel- 
lants declined  to  plead  further,  and  a  judgment  was  rendered  as  prayed  for 
In  the  petition,  of  which  they  now  complain.  It  is  Insisted  that  inasmuch 
•as  no  tax  was  levied  in  the  school  district  for  the  years  1892  and  1894,  there- 
fore, it  has  no  inuowe  or  revenue  for  those  years,  and,  consequently,  appel- 
lee's Indebtedness  is  void  as  being  in  contravention  of  the  following  pro- 
'vision  of  section  J57  of  the  Constitution :  **No  county,  city,  town,  taxing 
■district  or  other  municipality  shall  be  authorized  or  permitted  to  become 
Indebted,  in  any  manner  or  for  any  purpose,  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  provided  for  such  year,  without  the 
assent  of  two-thirds  of  the  voters  thereof,  voting  at  an  election  to  be  held 
for  that  purpose;  and  any  indebtedness  contracted  in  violation  of  this  sec- 
tion shall  be  void.  Nor  shall  such  contract  be  enforced  by  the  person  with 
whom  made,  nor  shall  such  municipality  ever  be  authorized  to  assume  the 
«ame. ' ' 

Section  4440  of  the  Kentucky  Statutes,  In  eo  far  as  pertinent  to  the  subject 
in  hand,  is  as  follows:  "Whenever  the  county  superintendent  notiflee  the 
trustees,  in  writing,  that  a  schoolhouse,  or  the  inciosures  thereof,  has  been 
condemned,  and  needs  repairing  or  additions,  or  that  the  furniture  or  ap- 
paratus is  insufficient,  or,  In  any  oase,  it  becomes  necessary  to  purchase  a 
site  to  build  a  new  schoolhouse,  then  if  there  be  no  funds  available  for 
such  repairing  or  purchasing,  the  trustees  shall  levy  a  capitation  tax  not 
exceeding  $1  per  school  year,  for  four  years,  on  each  male  over  twenty-one 
years  of  age,  or  an  ad  valorem  tax,  not  exceeding  26  cents  on  each  $100 
worth  of  taxable  property  in  the  district  per  echool  year,  or  both  a  capita- 
tion and  an  ad  valorem  tax.  to  be  collected  as.  provided  in  section  4448;  and 
such  tax  shall  be  applied  to  the  repairing  or  making  additions,  or  to  the 
purchase  of  a  site,  and  the  erection  and  furnishing  of  a  schoolhouse  with 
furniture  or  illustrative  apparatus.  **    •    ♦    • 

By  the  terms  of  the  foregoing  statute  the  trustees  of  common  school  dis- 
tricts have  power,  without  the  interposition  of  an  election  by  the  people,  to 
levy  an  ad  valorem  tax,  not  exceeding  26  cents  on  each  $100  worth  of  taxable 
property  in  the  district,  per  school  year,  and  a  capitation  tax  not  to  exceed 
<$1  per  school  year  for  fnur  years  on  each  male  over  twenty-one  years  of  age. 

Substantially  the  statute,  as  above  quoted,  was  enacted  in  1886,  and  in 
the  case  of  Macklln,  &c.  v.  Trustees  of  Common  School  District,  88  Ky., 
^92,  this  construction  was  given  it.  This  yearly  tax  constitutes  the  inoome 
and  revenue  which  the  provision  of  section  167  of  the  Constitution  quoted 
forbids  being  exceeded  except  by  a  vote  of  the  people  of  the  district  held  for 
that  purpose.  The  opinion  in  the  case  of  the  Commonwealth  v.  Louisville 
^  Nashville  B.  B.  Co.,  106  Ky.,  206,  in  nowise  militates  against  this  view. 
There  the  trustees,  in  order  to  erect  a  new  school  building,  levied  a  poll  tax 
•of  $1  on  each  white  male  citizen  over  twenty -one  years  of  age  residing  in  the 
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district  for  fonr  conseontive  years,  and  an  ad  yalorem  tax  of  96  cen  §  on 
«ach  1100  worth  of  taxable  property  in  the  district  for  the  same  period  of 
time.  The  contract  for  the  schoolhonse  exceeded,  not  only  the  annual  tax 
authorized  to  be  levied  by  the  trusteefl  for  the  year  in  which  it  was  made, 
bnt  also  the  income  and  reyenne  collectible  during  the  fonr  succeeding 
years.  This  indebtedness  was  held  to  be  within  the  inhibition  of  section 
167  of  the  Constitution.  In  the  case  of  Grady  t.  Pruitt,  28  Ky.  Law  Bep., 
€06,  a  contract  for  a  schoolhonse  equaled  the  income  of  the  district  for  four 
years  at  the  statutory  rate,  and  it  was  held  that  the  contract  was  %oid 
hecause  it  exceeded  the  annnal  income  of  the  district.  On  this  subject  it 
was  said  in  the  opinion:  **The  petition  nllegi^d  that  one  year's  taxes  had 
already  been  collected,  and  this  exhausted  all  power  of  the  trustees  to  levy 
tax  without  a  vote.  (Commonwealth  v.  Louisville  &  Nashville  B.  R. 
-Co.,  ao  Ky.  Law  Rep..  1127.)" 

The  same  principle  was  involved  in  City  Council  of  Richmond  v.  Powell, 
16  Ky.  Law  Rep.,  174.  In  all  these  cases  it  was  recognized  that  where  the 
oontract  does  not  exceed  the  annual  income  it  is  valid;  Indeed  it  is  said  by 
Judge  Pryor  in  the  last  cited  case:  '^Schools  must  be  maintained  and  the 
school  buildings  erected,  and  it  is  the  duty  of  those  authorized  by  law  to 
«ee  that  the  provisions  of  the  school  law  in  this  respect  are  carried  out,  and 
to  first  acquire  the  asnent  of  the  voter  is  one  of  the  means  required  to  enable 
those  to  whom  this  dutj  Is  confided  to  maintain  schools,  when  the  indebted- 
ness about  to  be  created  exceeds  thc^  sum  the  council  would  have  the  right 
to  appropriate  without  regard  to  the  voice  of  the  people."    ♦    *    ♦ 

In  the  case  at  bar  it  is  alleged  in  the  petition,  and  not  denied,  that  the 
taxable  property  in  the  district  exceeds  150,000.  The  claim  of  appellee  is 
only  161.40.  A  tax  of  86  cents  on  each  9100  worth  of  taxable  property  in  the 
district  will  amount  to  more  than  double  appellee's  debt,  without  reference 
to  the  capitation  tax.  The  claim,  therefore,  is  clearly  within  the  annual 
revenue  of  the  district,  as  provided  by  law,  and  not  within  the  prohibition 
of  section  167  of  the  Constitution.  The  fact  that  no  school  tax  has  actually 
been  levied  for  the  school  years  of  1893  and  1894  does  not  change  the  merit  o' 
appellee's  claim.  The  law  provided  this  annual  revenue  for  the  very  pur- 
pose (among  others)  for  which  the  indebtedness  sued  on  was  created,  and 
gives  to  the  trustees  of  the  district  the  power  to  collect  it  as  above  set  forth. 
The  principle  here  enunciated  was  involved  in  Burkhart  v.  Vine  Grove 
Common  School  District  Trustees,  26  Ky.  Law  Rep.,  262.  There  common 
school  district.  No.  63,  of  Hardin  county,  became  indebted  in  the  sum  of 
$68.40  for  coal  furnished  and  used  in  the  schoolhonse  of  thnt  district  during 
certain  school  yeais.  This  debt  not  being  paid  on  demand,  action  was  in- 
atituted  against  the  trustees  of  the  district  for  a  Judgment,  and  substan- 
tially the  same  defense  as  relied  on  in  the  case  at  bar  was  set  up  in  that 
olted,  quoting  section  4444,  Kentucky  Statutes,  which  is  as  follows:  "Unless 
there  are  sufQcient  funds  on  hand  which  may  be  used  to  pay  the  contingent 
expenses,  incident  to  conducting  the  school  comfortably,  the  trustees  shall 
assess,  and  the  treasurer  of  the  district  shall  collect,  a  capitation  tax  of 
$1.60,  or  less,  on  all  persons  having  children  attending  the  school  of  the  dis- 
trict, the  same  to  be  collected  as  provided  in  section  4448,  and  used  to  pay 
tot  fuel  and  other  things  needed  to  keep  warm,  clean  and  comfortable  the 
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house  where  the  sobool  is  conducted."  We  said:  '* Under  this  section  the 
cost  of  keeping  the  schoolbouse  warm,  clean  and  oomfortable  must  be  paid 
by  persons  bavins  children  attending  the  school  at  the  time.  The  answer 
filed  in  this  case  does  not  allege  that  the  capitation  tax  of  tl.60  was  levied 
and  collected  for  each  of  the  years  in  which  the  plaintiff  furnished  the  coal 
to  the  district,  but  only  that  a  capitation  tax  was  levied  for  that  purpose. 
It  was  plainly  the  duties  of  the  trustees  to  have  levied  and  collected  a  suffi- 
cient tax  upon  persons  having  children  attending  the  schools  for  each  year 
sufficient  to  have  defrayed  the  necessary  expenses,  and  if,  as  a  matter  of  fact, 
they  failed  to  do  this,  then  plaintiff  is  entitled  to  have  a  sum  sufficient  ta 
pay  for  the  coal  furnished  by  him  each  yeax  to  the  school  levied  and  col- 
lected  from  the  patrons  of  the  school  for  that  year,  provided  the  levy  for  that 
year  did  not  reach  a  maximum  of  tl.60.  Of  course  if  the  full  tax  was 
levied,  and  there  was  still  debts  in  excess  of  it,  there  is  no  statutory  author- 
ity  for  its  payment.  But  appellant  is  entitled  to  be  paid  for  his  coal  by  the 
patrons  of  the  school  at  the  time  It  was  furnished,  if  it  is  practicable  to  da 
80  under  the  statute." 

lo  the  case  at  bar  no  part  of  the  annual  revenue  subject  to  the  order  of 
the  trustees  for  the  years  18fl2  or  18d4  has  yet  been  collected.    As  this  reve- 
nue, when  collected,  will  exceed  appellee's  claim,  it  is  clear,  under  the  prin- 
ciple established  in  the  above  cited  cape,  that  it  is  the  duty  of  the  trnsteeft 
to  collect  a  sum  sufficient  to  pay  off  this  debt,  which  the  district  justly 
owes.    The  proposition  that  tbe  trustees  have  no  power  to  levy  an  annual 
tax  for  any  sum,  without  au  election  by  the  people  authorizing  it,  abrogates 
the  plain  letter  of  the  statute.    Tbe  proposition  that  the  district  has  no* 
annual  revenue  or  income  because  the  trustees  have  failed  to  levy  the  tax, 
which  the  law  authorizes  them   to  collect  without  an  election,  takes  th& 
creditor's  claim  out  of  tbe  protection  of  tbe  principles  of  law,  and  places  it 
at  the  mercy  of  the  arbitrary  whim  of  the  trustees.    Both  of  these  proposi- 
tions are  erroneous.    Those  proposing  to  deal  with  a  school  district  must, 
indeed,  at  their  peril,  take  notice  of  the  limitations  of  the  authority  of  tb& 
trustees.    If  this  be  exceeded  the  contract  is  void,  but   if  it  is  within  thia 
authority  it  is  valid  and  enforceable,  ^^fae  claim    that  the  petition  is  defec- 
tive because  it  fails  to  allege  that  the  superintendent  did   not  notify  the 
trustees  in  writing  of  the  necessity  for  the  apparatus   is  not  tenable.    As- 
suming, without  deciding,  that  this  provision  of  the  statute  is  mandatoi?, 
we  conclude  that  the  officers  having  the  matter  in  charge  did  their  duty^ 
and   would  not  have    issued   the  warrant  sued    on  except  on  a  regular 
requisition.    The  statutory  defect,  if  it  existed,  should  have  been  pleaded 
in  bar  of  the  claim. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  B.  CO.  v.  JARVIS,  &c. 

(Filed  May  96,  1905— Not  to  be  reported.) 

1.  Railroads— Charter  authorizing  construction  of— Amendments  to  sacb 
charter— Power  of  stockholders— Construction  of  statutes— Where  it  was  pro- 
Tided  in  the  original  charter  that  a  railroad  company  may  oonsolidate  with 
other  railroad  companies  upon  such  terms  as  the  directors  may  agree,  and 
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that  certain  other  important  contracts  may  be  made  by  the  directors  ^Ith^ 
out  the  consent  of  the  stookholdera    at  all,   and  this  was   subsequently 
amended  so  modifying  it  as  to  require  the  approval  of  the  stockholders  afr 
to  the  management  and  disposition  of  the  property,  and  power  given  tha 
directors  to  sell  or  dispose  of  it  subject  to  the  ratification  of  a  majority  (in 
value)  of  the  holders  of  stock,  another  and  later  amendment  providing  that.  * 
no  contract  that  the  president  and  directors  may  make  with  the  Louisville^ 
Cincinnati  &  Lexington  H.  B.  Go.  shall  be  valid  unless  ratified  by  all  tha* 
stockholders  of  the  company,  does  not  require  a  contract  of  sale  to  be  rati- 
fied  by  the  unanimous  vote  of  the  stockholders,  but  only  by  a  majority  of 
them. 

2.  Voting  of  stock— To  require  the  unanimous  vote  of  all  the  stock  of  a 
railroad  to  unite  with  another  railroad,  or  to  sell  its  franchise  to  another- 
road,  is  to  render  this  method  of  development  impracticable,  as  it  gives  aiv 
opportunity  to  a  small  number  of  stockholders  to  defeat  control  for  selfish, 
purposes  and  thwart  control  by  the  majority. 

8.  Batifloatlon— The  expression /'ratified  by  the  stockholders  of  this  com- 
pany" is  presumed   to  mean  that   the  directors  8hX)uld   bring  all   mattera. 
affecting  the  railroad  before  a  stockholders'  meeting  for  ratification,  not  by 
a  unanimous  vote,  but  by  a  majority. 

4.  Repeals  by  Implloatlon— It  is  a  well-settled  principle  of  statutory  con- 
struction that  repeals  by  implication  are  not  favored  by  the  courts,  and  will* 
not  be  declared  except  it  is  impossible  to  permit  both  statutes  to  stand,  and 
as  the  amendment  in  question  is  not  repugnant  to  the  other  acts,  but  witlv 
them  form  a  consistent;  whole,  the  contention  that  it  repealed  the  foregoing- 
amendment  providing  for  a  control  of  the  property  by  a  majority  of  the. 
stockholders  is  not  upheld. 

Helm,  Bruce  &  Helm  for  appellant. 

William  Jarvis  and  Morton  V.  Joyes  foe  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  Shelby  railroad  was  incorporated  by  an  act  of  the  Kentucky  Legisla^ 
ture  in  1851,  with  the  usual  powers  of  such  corporations,  a  more  detailed 
enumeration  of  which  is  not  necessary  .for  the  purposes  of  this  appeal.  Sec- 
tions 8  and  21  of  the  original  charter  are  as  follows: 

*' Section  8.  That  a  general  meeting  of  the  stockholders  may  be  called  at 
any  time  during  the  interval  between  the  annual  meeting  by  the  president, 
and  directors,  or  a  majority  of  them,  or  by  the  stockholders  owning  at  least, 
one-fourth  of  the  whole  stock  subRcribed,  upon  giving  thirty  days'  public- 
notice  of  the  time  of  holding  the  same,  which   shall   be  at' some  place  in 
Sbelbyville,  named  in  the  advertisement;  and  when  any  such  meetings  are 
called  by  the  stockholders  such  notice  shall  specify   the  particular  object  of 
the  call;   and   if   at  any  such  called  meetings  a  majority  (in  value)  of   the 
stockholders  of  said  company  are  not  present,  in  person  or  by  proxy,  such 
meeting  shall  be  adjourned  from  day  to  day,  without  transacting  any  busl«^ 
DOSS,  for  any  time  not  exoeeditig  three  days*,  and  if   within  said   three  day  a 
stockholders  having  a  majority  (in  value)  of  the  stock  subscribed  do  not 
attend,  such  meeting  shall  be  dissolved. 

"Section  91.  That  it  shall  be  lawful  for  said  railroad  company  to  brancl\ 
the  said  road,  and  to  run  lines  to  any  point  or  points  in  the  counties  o(^ 
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'Bhelby,  Spenoar,  ADderaon,  Fraoklin,  Heniy,  Oldham,  or  JefiersoD,  on  the 
terms  mentioned  In  this  act,  and  especially  In  the  direction  of  the  town  of 
Danville,  In  Boyle  county :  Provided,  The  same  diverges  twenty  degrees,  or 
more,  in  the  junctions  thereof  with  the  Louisville  &  Frankfort  railroad.    It 
Shall  be  lawful  for  the  company  to  unite  this  road  with  any  other  railroad 
In  any  of  said  counties,  which  now  is,  or  may  hereafter  be,  constructed, 
With  the  consent  of  the  directors  of  said  other  railroad  company.    It  shall 
be  lawful  for  other  railroad  companies,  now  or  hereafter  to  te  Incorporated, 
to  unite  with  this  road,  with  the  consent  of  the  president  and  directors  of 
^hlsroad;  and  it  shall  be  lawful  for  the  Shelby  railroad  company  to  con- 
tract with  any  other  railroad  company  which  now  is,  or  may  hereafter  be, 
Incorporated  in  this  State,  for  the  use  of  the  locomotives,  cars,  engin€8, 
Vehicles,  carriages  or  machines  of  any  description  whatever,  belonging  to 
'^ach  respective  railroad  company,  and  to  be  used  upon  the  tracks  of  each 
Irespectlve  railroad  company,  upon  such  terms  and  under  such  stipulations 
"tind  conditions  ae  may  be  agreed  upon  by  the  said  companies  contracting.'* 
In  1864  the  charter  was  amended  as  follows:  *'That  the  president  and  direc- 
tors of  the  Shelby   R.  B.    Co.,  or  a  majority  of  them,  are  hereby  author- 
ised and  empowered  to  form  by  contract  a  union  of  said  company  with  any 
xither  railroad  company,  or  to  sell  and  transfer  and  convey  when  sold   all 
the  assets,  real  and  personal  estate,  rights  and  privileges  of  said  company, 
^nd  upon  such  terms  and  conditions  as  have  been  or  may  hereafter  l)e  sanc- 
tioned and  approved  by  the  stockholders  owning  a  majority  of  the  stock  of 
^ald  company;   and  said  sale  and  conveyance  when  made  shall  divest  the 
Shelby  railroad  company  of  all  charter  rights,  and  it  shall  cease  to  eslst  as 
ii  company,  and  the  purchaser  or  purchasers  shall  be  fully  Invested  with  all 
the  charter  privileges  now  possessed  by    the  Shelby   R.  R.  Co.,  under  and 
by  virtue  of  this  and  all  previous  acts  of  incorporation." 

Add  on  the  8d  day  of  February,  1869,  the  charter  was  again  amended,  so 
biuoh  of  which  Is  pertinent  to  the  case  before  us  being  as  follows:  **No  con- 
tract that  the  president  and  directors  of  said  company  may  make  with  tiie 
Louisville,  Cincinnati  &  Lexington  R.  R.  Co.,  or  any  other  railroad,  shall 
be  Valid  until  the  same  shall  be  ratified  by  the  stockholders  of  this  com- 
JtMiny.'* 

iTnder  Its  charter  the  Shelby  R.  R.  Co.  constructed  about  eighteen  miles 
t)f  railroad  from  SbelbyvlUe,  in  Shelby  county,  Kentucky,  to  Anchorage,  In 
-Jefferson  county,  Kentucky.  Its  stock  consisted  of  tvtelve  thousand  and 
sixteen  shares,  of  the  par  value  of  160  each,  of  whlnh.  in  the  course  of  time, 
the  Louisville  &  Nashville  R.  R.  Co.  acquired  eleven  thousand  eight  huii- 
tired  and  sixty-four,  leaving  outstanding  one  hundred  and  fifty-two  shares. 
tJnder  the  provisions  of  the  amendment  of  1864.  authorizing  t^e  sale  of  the 
I'oad  by  contract,  sanctioned  and  approved  by  the  stockholders  owning  a 
majority  of  the  stock,  the  Louisville  &;  Nashville  R.  R.  Co.  purchased  all 
T)f  the  rights,  privileges  and  property  of  the  Shelby  R.  R.  Co.  for  the  round 
Bum  of  tl<i2.  and  notified  the  minority  stockholders  that  it  was  ready  to  pay 
to  each  his  proper  proportion  of  the  purchase  price;  whereupon  the  minority 
stockholders  instituted  this  equitable  action  in  the  '  JelTereon  Circuit  Conn 
Tor  the  purpose  of  having  the  contract  of  sale  annulled  and  set  aside  for 
fraud,  for  inadequacy  of  consideration,  and  for  want  of  proper  notice.     Ap- 
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pellant  filed  an  answer  controverting  the  material  allegations  of  the  peti«. 
tion,  pleading  the  power  of  sale  anthorized  by  the  amendment  of  1854,  and 
alleging  the  sale  of  the  property  to  it  under  this  statutory  authority.  Tha 
appellees  then  amended  their  petition,  in  the  second  paragraph  of  which 
they  pleaded  the  amendment  of  1860  to  the  charter;  claim  that  by  it  th& 
amendment  of  1854  was  repealed,  and  in  lieu  of  nn  authority  to  sell  the. 
property  by  a  contract  sanctioned  and  approved  by  the  stockholders  owninfl^ 
a  majority  of  the  stock,  there  was  substituted  an  authority  to  make  the  sale, 
in  question  only  upon  the  approval  and  ratification  by  all  of  the  stockhold- 
ers of  the  company,  and  alleging  that  the  sale  here  involved  had  not  been, 
ratified  by  the  minority  stockholders,  and  was,  therefore,  invalid.  A  gen- 
eral demurrer  to  this  parngraph  was  overruled:  whereupon  the  appellant 
declining  to  plead  further,  a  judgment  was  entered  substantially  as  prayed 
for  in  the  petition,  to  reverse  which  this  appeal  is  prosecuted. 

The  question  presented  for  adjudication  is  a  very  ndrrow  one.  althougl^ 
an  adverse  decision  of  it  is  fatal  to  the  claim  of  appellant  to  own  the  roa4 
under  its  purchase.  The  discussion  of  it  by  counsel  took  a  wider  range  than 
the  point  actually  presented.  It  may  be  conceded  that,  without  authority^ 
in  the  charter,  a  corporation  can  not  sell  all  of  its  rights,  Ivanchises  and 
property,  and  thus  go  into  practical  dissolution,  except  by  the  unanimous 
vote  of  all  the  stockholders;  and  that,  as  an  abstract  proposition  of  law,  an 
amendment  to  the  charter  of  a  corporation,  which  has  not  been  accepted  by- 
it,  is  invalid  unless  enacted  in  pursuance  of  a  power  reserved  by  the  legisla-. 
ture.  As  the  case  is  presented  on  this  appeal  these  questions  are  not  in- 
volved. The  amendment  of  1854  is  pleaded  and  relied  on  by  appellant;  tha 
amendment  of  1809,  as  repealing  this,  is  pleaded  and  relied  on  by  appellees^ 
the  question,  therefore,  of  the  acceptance  of  the  several  amendment k  Ijy  the 
corporation,  or,  as  to  whether  or  not  the  appellees  acquired  their  Ftock  priof^ 
or  subsequent  to  the  amendment  of  1854,  is  not  here.  The  one  question 
with  which  we  have  to  deal  is  whether  or  not  the  amendment  of  1860  re« 
peals  that  on  1^.  If  it  does,  the  judgment  must  be  affirmed ;  if  net,  it 
must  be  reversed  for  a  trial  of  the  issues,  an  adjudication  of  which  was  ren- 
dered unneoessary  by  the  judgment  here  complained  of. 

Two  cases  are  relied  on  by  appellee  in  favor  of  an  affirmance  of  the  judg^ 
ment  of  the  chancellor:  First,  the  case  o^  Bolts  v.  Simpsonvllle,  ^c,  T.  P, 
Co.,  88  Ky.,  54;  second,  that  of  Stockholders  of  Shelby  Jl-  Jl.  Co.  v.  Lou.,. 
Cin.  &  L.  R.  B.  Co.,  IS  Bush,  69. 

As  to  the  first  of  these:  The  legislature  had  enacted  a  statute  authorlsinn 
the  consolidation  of  two  turnpike  corporations,  and  incorporating  the  con^ 
solidated  company  under  the  name  and  style  of  the  Simpsonvllle,  Buc^ 
Creek  and  Fisherville  Turnpike  Co.  The  consolidation  was  to  be  made 
upon  such  terms  as  the  boards  of  directors  should  agree,  but  should  not  taka 
effect  until  the  terms  were  ratified  by  a  majority  of  the  stock  of  the  twa 
companies.  This  consolidation  was  held  to  be  Invalid  unless  approved  by 
all  the  stockholders.  But  this  case  has  no  application  to  that  at  bar,  for  tha 
reason  there  was  nothing  in  the  charters  of  these  corporations  which  au- 
thorized the  consolidation.  The  authority  to  consolidate  was  incorporated 
in  the  ohaiter  of  the  new  corporation.  It  Is  said  in  the  opinion:  "There  Ift 
no  authority  in  the  charter  of  the  corporation  to  whicb  ))e  (tl^e  complaining 
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tainority  stockholder)  beloDgs  authorizing  a  oooBolldatloD  with  any  other 
compnDy,  and  In  such  a  state  of  case  there  Is  no  authority  holding  that  his 
f)ropert7  or  rights  In  one  company  can  he  transferred  against  his  will  to 
another  company.*' 

In  the  second  case  the  very  point  which  we  have  here  was  mooted,  hut  not 
^decided,  the  court  expressly  waiving  It,  and  reversing  the  case  on  an  In- 
sufficiency of  notice  of  the  meeting  at  which  the  sale  was  had.    This  brings 
\i8,  then,  face  to  face  with  the  question  whether  or  not  the  amendment  of  18&4 
Is  repealed  by  that  of  1869.    It  Is  a  well-settled  principle  of  statutory  con- 
-^tructlon   that  repeals  by  implication  are  not  favored   by  the  courts,  and 
will   not  be  declared,  except  It  be  impossible  to  permit  both  statutes  to 
stand.    In   the  case  of  Murphy,  Ass'or  v.  The  City  of  Louisville,  114  Ky., 
"762,  this  rule  was  declared  In  the  following  language:  "It  is  well  to  bear  in 
mind  that  the  universal  rule  is  that  repeals  by  implication  are  not  favored: 
•bnd,  further,  that  when  one  act  is  local  in  Its  nature  or  application,  or  re- 
lates to  particular  places  or  persons,  and  the  other  a  general  one,  they  will 
both  be  upheld,  and  considered  as  forming  one  consistent  whole. 

"It  is  said  in  Cope  v.  Cope,  137  U.  S..  686,  11  Sup.  Gt.,  223,  34  L.  Ed.,  832, 
%hat  'nothing  is  better  settled  than  the  rejieals  (and  the  same  may  be  said  of 
ftnnulments)  by  implication  are  not  favored  by  the  courts,  and  that  no  statute 
Will  be  construed  as  repealing  a  prior  one  unless  so  clearly  repugnant  thereto 
-as  to  admit  of  no  other  reasonable  construction.'  The  same  rule  was  reo^- 
kiized  in  MoCbord  v.  L.  &  N.  R.  R.  Co.,  183  U.  S.,  483,  22  Sup.  Gt..  163,  46 
L.  Ed."  Bearing  this  rule  in  mind,  we  will  examine  the  charter  in  ques- 
tion, and  ascertain,  if  possible,  whether  the  amendments  are  so  antagonistic 
as  to  forbid  their  harmonious  existence  together. 

By  section  8  of  the  original  charter  it  is  provided  that  special  meetings 
X)f  the  stockholders  may  be  held  between  the  regular  annual  meeting  by  a 
Tiall  made  in  a  certain  prescribed  way  and  with  certain  prescribed  formall. 
ties;  that  unless  a  majority  in  value  of  the  stock  be  represented,  no  business 
) 8  to  be  transacted,  but  the  meeting  is  to  be  dissolved.  This  is  but  another 
Way  of  saying  that  at  such  meetings,  a  majority  in  value  Of  the  stock  being 
^presented,  the  business  of  the  meeting  may  be  done.  We  have,  then,  as  a 
Working  rule  for  the  corporation,  that  a  majority  in  value  of  the  stock  con- 
ctitutes  a  quorum. 

By  section  21  of  the  original  charter  it  is  provided,  among  other  things, 
"^'that  it  shall  be  lawful  for  the  company  to  unite  this  road  with  any  other 
Irailroad  in  any  of  said  counties  (through  which  it  runs),  which  now  is,  or 
may  hereafter  be,  constructed,  with  the  consent  of  the  directors  of  said  other 
railroad  company.  It  shall  be  lawful  for  other  railroad  companies,  now  or 
hereafter  to  be  incorporated,  to  unite  with  this  road,  with  the  consent  of 
the  president  and  directors  of  this  road;  and  It  shall  be  lawful  for  the 
Shelby  R.  R.  Co.  to  contract  with  any  other  railroad  company  which  now 
Is,  or  may  hereafter  be,  incorporated  in  this  State  for  the  use  of  the  locomo* 
tives,  cars,  engines,  vehicles,  carriages,  or  machines  of  any  description 
Whatever,  belonging  to  each  respective  railroad  company,  and  to  be  used 
\ipon  the  tracks  of  each  respective  railroad  company,  upon  such  terms  and 
Under  such  stipulations  and  conditions  as  may  be  agreed  upon  by  the  said 
Tjompanies  contracting. 


>« 
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We  thus  find  it  provided  by  the  original  charter  that  the  Shelby  R.  R.  Co. 
tnay  consolidate  with  other  railroad  companies  upon  such  terms  as  the 
directors  may  afiree,  and  that  certain  other  very  important  contracts  may  be 
made  by  the  directors  without  the  consent  of  the  stockholders  at  all.    By 
the  amendment  of  1864  the  power  which  the  president  and  directors  pos. 
sessed,  of  consolidating  with  other  railroad  companies  without  the  ratifica- 
tion of  the  stockholders,  was  modified,  requiring  such  approval  by  the  latter 
«ud  in  addition  there  was  given  to  the  president  and  directors  the  power  to 
sell,  absolutely,  all  of  the  property,  franchises  and  rights  of  the  corporation, 
subject  to  the  approval  and  ratification  by  the  holders  of  a  majority  in  value 
of  the  stock.    By  the  amendment  of  1869  it  is  provided  that  *'no  contract 
that  the  president  and  directors  of  said  company  may  make  with  the  Louis- 
ville, Cincinnati   &  Lexington  R.  R.  Co.,  or  any  other  railroad,  shall   be 
valid  until  the  same  shall  be  ratified  by  the  stockholders  of  this  company." 
Does  this  amendment  require  a  contract  of  sale  to  be  ratified  by  the  unani- 
mous vote  of  the  stockholders?    The  language  does  not  say  so.    Keeping  in 
mind  that  the  working  rule  of  the  corporation  from  1861  to  18()9  had  been, 
in  so  far  as  the  stockholders  were  ccinoerned,  that  a  majority  in  value  of  its 
«tock  should  control,  we  are  not  inclined  to  interpret  this  language  as  abro- 
gating this  general  working  rule.    If  this  construction  of  the  Janguage  of 
the  legislature  may  not  be  escaped,  then   we  are  forced   to  the  conclusion 
that  it  was  the  intention  of  the  legislature  to  seriously  cripple,  if  not  en- 
tirely destroy,  what  might  otherwise  be  a  very  valuable  right  of  the  cor- 
poration, that  of  an  advantageous  sale   or  consolidation  with  soma  other 
•company.    It  seems  to  us  more  reasonable  to  presume  that  the  legislature 
meant  by  the  expression  "ratified  by  the  stockholders  of  this  company"  only 
to  require  the  dlrectcrs  to  bring  all  those  contracts  which,  under  section  91 
of  the  original  charter,  they  were  authorized  to  make  without  the  approval 
of  the  stockholders,  before  a  stockholders'   meeting  for  ratification,  not  by 
the  unanimous  vote  of  the  stockholders,  but  by  a  majority.    It  requires  but 
little  observation  to  know  that  the  trend  of  railroad  development  has  been 
oonstantly  from   isolated  fragments  of  railway  lines  towards  consolidation 
into  grand  trunk  lines,  and  that  in  proportion  as  this  has  been  successfully 
accomplished  has  the  great  usefulness  of  this  branch  of  the  common  carriers 
of  traflSo  and  passengers  of  this  country  been  Increased.    It,  therefore,  would 
seem  to  follow,  as  n  natural  and  logical  conclusion,  that  it  is  much  to  the 
Interest  of  small  and  fragmentary  lines  that  they  should  be  enabled  with 
the  utmost  facility,  consistent  with  the  preservation  of  the  rights  of  the 
owners,  to  enter  into  contracts  of  consolidation,  or  sale,  with  other  railroads 
whereby  they  may  become  parts  of  great  systems  of  interstate  traffic,  rather 
than  remain  small,  isolated  lines.    To  require  the  unanimous  vote  of  all  the 
£took  of  a  railroad  to  unite  with  another  railroad,  or  to  sell  its  fiauchisea 
out  to  another  railroad,  if  that  be  desirable.  Is  to  render  this  method  of  de- 
veloping the  interest  of  the  corporation  Impracticable,  as  it  simply  provides 
4in  opportunity  for  a  small  number  of  the  stockholders  to  entirely  block  the 
interest  of  the  great  majority  of  the  stock  for  their  own  selfish  purposes.    It 
needs  but  little  understanding  of  human  nature  to  believe  that  the  oppor- 
tunist will  be  ready  whenever  the  opportunity  is  presented. 

It  is  not  intended  by  these  views  to  reflect  in  any  way  upon  the  motives 
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of  the  miDority  Etockbolderg  in  the  case  at  bar.  We  am  simply  seeking  to 
express  a  general  principle,  the  existence  of  which  may  throw  light  npon 
the  intention  of  the  legislature  in  the  matter  of  the  amendments  to  the  char- 
ter in  question.  It  is  not  to  be  beliered  that  the  legislature  intended  to 
Jeopardize  the  interest  of  this  small  railroad  by  making  impossible  for  it 
ever  to  beoome  a  part  of  a  grand  trunk  railroad,  by  requiring  its  contracts 
looking  to  the  coneummation  to  be  ratified  by  the  unanimous  vote  of  its 
stockholders.  SSuch  an  intention  would  be  to  reverse  the  general  policy  of 
railroad  Interest  and  expediency,  as  demonstrated  by  the  history  of  this  sys- 
tem of  common  carriers  for  half  a  century. 

As  there  is  danger  of  opportunism  in  requiring  the  unanimous  ratification 
by  the  stockholders  of  the  contracts  of  the  railroad,  so,  on  the  other  hand,  1& 
there  the  correlative  danger  of  oppression  by  the  majority  of  an  unwilling 
minority  where  consolidation  is  desired  and  sought.  The  remedy  for  this 
evil  is  found  in  the  power  of  the  chancellor  to  scrutinize  with  jealous  eye 
all  of  tho  acts  and  doings  of  the  majority,  and  especially  such,  as  in  the  case 
at  bar,  where  they  contract  with  themselves.  It  is  entirely  within  the 
province  of  the  chancellor  to  look  into  the  contract  in  question,  and  if  the 
majority  have  acquired  the  property  of  the  minority  at  an  inadequate  price* 
he  may  require  them  to  do  justice  by  paying  to  the  minority  their  propor- 
tion of  the  real  value  of  the  property  acquired  by  the  contract  under  discus- 
lion.  In  this  way  the  interests  of  both  may  be  subserved  by  denying  to  the 
minority  the  opportunity  to  selfishly  stand  in  the  way  of  the  material  ad- 
vancement of  the  corporation,  and  denying  to  the  majority  the  right  either 
to  depress  or  defraud  the  minority  by  acquiring  their  property  for  an  in- 
adequate price.  It  is  belleevd  that  the  principles  herein  enumerated  wUl 
enable  those  having  the  substantial  interest  of  the  road  at  heart  to  safely 
steer  It  between  the  scylla  of  factious  opposition  on  the  one  hand  and  the 
chary bd is  of  greedy  rapacity  on  the  other. 

The  judgment  is  reversed  for  proceedings  oonsistent  with  this  opinion. 


FIELDS  V.  VALLANCE,  &c. 
(Filed  May  SO,  1905— Not  to  be  reported.) 

1.  Attach  men  tg— Parties  to  actions— Where  a  defendant  in  an  attachment 
proceeding  sued  the  sherifi  for  damages  because  of  the  loss  of  his  property 
while  in  the  officer's  possession,  the  latter  can  not  complain  that  the  judg- 
ment was  for  the  entire  amount  of  the  propezty  where  the  attaching  nredito^ 
was  made  a  party  and  a  lien  was  adjudged  in  his  favor  for  the  extent  of  his 
debt.  Such  judgment  protects  the  ofiScer  from  further  action  either  by  the 
creditor  or  debtor. 

2.  Principal  and  agent— The  act  of  a  deputy  sheriff  in  levying  an  attach- 
ment was  the  act  of  the  sheriff,  and  an  allegation  in  appellee's  petition  that 
the  loss  sued  on  was  occasioned  by  the  sheriff's  agent,  when  the  proof  showed 
that  the  employment  was  by  the  deputy  sheriff,  is  within  the  rule  that  fact» 
may  be  pleaded  according  to  their  legal  effect,  and  the  act  of  the  agent  in 
this  case  was  that  of  the  principal. 

Thomas  B.  Brown  for  appellant. 

Appeal  from  Boyd  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Juatloe  HobBon. 

In  NoYember,  1900,  Harvey,  Hagan  &  Go.  brought  suit  in  the  po?tee  courtr^ 
of  the  oity  of  Ashland  against  John  Vallance  for  a  debt  of  $91.60,  and  looki 
out  an  attachment  which  went  into  the  hands  of  a  deputy  of  appellant*.. 
Fields,  sheriff  of  Boyd  county,  and  was  levied  by  him  on  a  boat  and  its  eon — 
tents  belonging  to  Vallance,  then  in  the  Ohio  river. -The  deputy  eherifl  took, 
charge  of  the  boat  and  put  it  in  the  keeping  of  a  man  named  FergnsoB,  anA* 
while  it  was  in  Ferguson's  care  it  was  sunk  and  wrecked. 

The  wreck  was  sold  under  the  attachment  and  brought 'but  little.    Val- 
lance then  brought  this  suit  against  Fields,  as  sheriff,  for  the  loss  of  hift  : 
boat  and  contents,  charging  that  the  loss  was  due  to  the  negligence  of  the- 
sheriff's  agent,  Ferguson.     Harvey,  Hagan  &  Co.  filed  their  petition  in  thi»- 
action  to  be  made  parties,  asserting  their  right  to  the  extent  that  their  debt 
was  unpaid.    The  allegations  of  negligence  were  denied,  and  on  final  hear- 
ing the  jury  returned  a  verdict  in  favor  ol  the  plaintiff  for  $200.    The  courfc  . 
ga^e  judgment  on  the  verdict,  but  adjudged  $100  of  the  amount  subject  to  . 
the  lien  of  Harvey,  Hagan  &  Co.  for  the  remainder  of  their  debt.    FronK. 
this  judgment  Fields  appeals. 

It  is  insisted  for  him  that  Harvey,  Hagan  &  Co.  had  a  lien  en  the  boat^. 
and,  therefore,  Vallance  oould  recover  only  for  his  own  loss  as  the  sheiiff 
was  liable  to  Harvey,  Hagan  &  Co.  to  the  extent  of  their  debt,  if  liable  at/ 
all.    This  objection  we  think  is  without  merit,  as  Harvey,  Hagan   &  Co. 
were  made  parties  to  the  action,  and  were  adjudged  enough  of  the  recorezy 
to  cover  their  debt.     The  judgment  protects  Fields  from  any  further  action^ 
either  by  them  or  by  Vallance.     The  whole  question  of  his  liability  has  beent 
determined  in  this  cage,  and  he  was  not  prejudiced  by  the  form  in  whieh  the- 
matters  were  pleaded.    No  opinion  is  expressed  as  to  the  right  of  aetion  of: 
Harvey,  Hagan  &  Co.  without  joining  Vallance. 

It  is  also  insisted  for  him  that  theie  was  a  variance  between  the  allegatioBi 
and  proof,  in  that  it  was  alleged  that  the  loss  was  due  to  the  negligence  of 
the  sheriff's  agent,  Ferguson,  when  the  proof  showed  that  the  attachment . 
was  in  the  hands  of  a  deputy  sheriff,  and  that  the  deputy  put  Ferguson  in. 
charge  of  the  boat.    The  rule  is  that  facts  may  be  pleaded  according  to  Iheir 
legal  effect.    The  act  of  the  deputy  was  the  act  of  the  principal,  and  might 
properly  be  so  declared  on.    The  deputy  was  but  the  shadow  of  his  prin- 
cipal, deriving  his  authority  from  him  and  acting  for  him,  and  it  ia  per^ 
fectly  clear   from   the   record   that  appellant   was   in   nowise  misled,  but  ■ 
understood  precisely  what  was  meant  by  the  complaint.    Section  129  al  th«^ 
Civil  Code  provides:  *'No  variance  between  pleadings  and  proof   is  material 
which  does  not  mislead  a  party,  to  his  prejudice,  in  maintaining  his  attioia 
or  defense  upon   the  merits.    A  party  who  claims  to  have  been  so  mialeA 
must  show  that   fact  to  the  satisfaction  of  the  court;  and   thereupon  the 
court  may  order  the  pleading  to  be  amended,  upon  such  terms  as  may  be- 
just." 

gection  184  further  provides:  '*The court  must,  in  every  stage  of  an  aetk>n, 
disregard  any  error  or  defect  in  the  proceedings   which  does  not  affect  tbe>* 
substantial  rights  of  the  adverse  party;  and  no  judgment  shall  be  reverse jl^ 
or  affected  by  reason  of  such  error  or  defect. ' ' 

vol.  27—63 
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TIra  iBfitruotionB  of  the  court  aptly  submit  to  the  JD17  the  iflsne  raised  by 
^he  defendant'fl  amended  answer,  which  was  taken  as  controverted  of  record. 
Xn  this  amended  answer  appellant  made  the  following  allegations:  ^*The 
■defendant  says  said  boat  was,  as  afterwards  learned,  rotten  and  In  bad 
•shape  when  he  took  it  into  his  possession,  and  that  he  used  due  care  in 
protecting  it,  but  it  could  not,  with  ordinary  care,  be  saved.  He  said  the 
Ohio  river  raised  to  a  high  stage  and  he  could  not  keep  said  boat  from  aink- 
log." 

Judgment  affirmed. 


-  JBOARD   OF  EDUCATION   OF  WINCHESTER  v.  CITY  OF  WIN- 
CHESTER. 

(Filed  May  80,  1906.) 

"  ircUies-^mruTTlng  indebtedness— Voting  thereon— Two-thirds  voting- 
constitutionality— Under  section  167  of  the  Constitution,  providing  that 
'*'no  city  *    *    *  shall  be  authorized  or  permitted  to  become  indebted  in  any 

jnanner,  or  for  any  purpose,  to  an  amount  exceeding  in  any  year  the  income 
-mnd  revenue  provided  for  such  year,  without  the  assent  of  two* thirds  of  the 
^^oters  thereof  voting  at  an  election  held  for  the  purpose,'*  where  under  an 
--avcdlnance  of  a  city  of  the  fifth  class  the  proposition  was  submitted  to  the 

voters  of  said  city  to  incur  an  indebtedness  of  $16,000  and  issue  bonds  there- 

•  lor,  for  the  erection  of  a  school  building  therein,  more  than  two-thirda  of 
^e  voters  voting  on  said  proposition  were  cast  in  favor  thereof,  the  propo- 

:  flUlon  was  adopted,  although  the  number  of  votes  cast  in  favor  of  such  propo- 
-cfttioB  was  not  equal  to  two- thirds  of  all  the  votes  cast  at  said  election  on 
•other  questions  then  voted  on. 

2.  Same— Legislative  restriction— Where  the  Constitution  authorises  the 

Incurring  of  an   Indebtedness  by   a  city,  county  or  taxing  district  by  the 

.«8sent  of  two-thirds  of  the  voters  of  such  city,  county  or  taxing  district, 

'voting,  thereon,  the  legislature  can  not  add  to  such  constitutional   restrio- 

•  ^on,  and  the  case  of  Belknap  v.  Louisville,  00  Ky.,  474,  in  so  far  as  it  holda 
*4itherwlee  is  overruled. 

J.  M.  Stevenson  for  appellant. 

Pendleton  &  Bush  for  appellee. 

-Appeal  from  Claxk  Circuit  Court. 

•Opiaion  of  the  court  by  Chief  Justice  Hobson. 

The  board  of  education  of  the  city  of  Winchester,  Ky.,  having  by  resolu- 
"^lon  requested  the  mayor  and  board  of  council  of  the  city  to  incur  a  debt 
not  exceeding  $15,000  for  the  purpose  of  erecting  and  equipping  additions  to 
the   existing   school   buildings  and   to   issue   bonds   therefor,  the   council 
Adopted  an  ordinance  submitting  the  question  of  incurring  the  debt  to  the 
fpeople  at  the  next   regular  election,  which  was  held  on  November  8,  1904. 
At  that  election  033  votes  were  cast  in  favor  of  incurring  the  indebtedneas 
-m.nd  800  were  cast  against  the  proposition.    The  highest  number  of  votes 
'<eaet  In  the  election  wag  1,421.    It  will  be  thus  seen  that  more  than  two-thirds 
•of  the  votes  cast  on  the  proposition  were  in  favor  of  it,  but  that  not  two- 
thirds  of  the  electors  voting  at  the  election  voted  for  it.    Section  167  of  the 
^institution  in   part  provides:   '*No  county,  city,  town,  taxing  district  or 
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other  muDiolpality  shall  be  authorisecf  or  permitted  to  become  indebted,  In 
4107  manner  or  for  any  purpose,  to  an  amount  exceeding,  In  any  year,  the 
income  and  rcTenue  provided  for  such  year,  without  the  assent  of  two-thirds 
fct  the  voters  thereof,  voting  at  an  election  to  be  held  for  the  purpose;  and 
lAny  indebtedness  contracted  in  violation  of  this  section  shall  be  void/' 

In  Belknap  v.  Louisville,  M  Ky.,  474,  it  was  held,  construing  this  pro- 
vision of  the  Constitution,  that  the  assent  of  two-thirds  of  the  voters 
actually  voting  at  the  general  election  when  the  question  Is  submitted  is 
necessary  to  carry  it  and  not  merely  two- thirds  of  those  who  vote  upon  the 
•<]uestion.  But  in  Montgomery  County  Fiscal  Court  v.  Trimble,  104  Ky., 
•699,  this  case  was  overruled,  and  it  was  held  that  the  assent  of  two-thirds  of 
the  electors  voting  on  the  subject  is  suflScient  to  carry  the  proposition  with- 
•out  regard  to  the  number  of  votes  cast  for  other  purposes  at  the  election. 
In  the  Belknap  case  it  was  aiso  held  that  additional  restrictions  might  be 
Imposed,  and  that  aside  from  section  lu7  of  the  Constitution  the  statute 
under  which  the  question  was  submitted  might  require  the  assent  of  more 
<ban  tvvo- thirds  of  the  electors  voting  at  the  election,  and  not  merely  of 
4hose  voting  on  the  question.  In  that  case  it  was  further  held  that  the  stat- 
ute then  before  the  court  required  the  assent  of  more  than  two-thirds  of  all 
the  electors  voting  at  the  election.  This  part  of  the  opinion  was  not  over- 
ruled in  the  Trimble  case  as  the  statute  there  only  required  the  assent  of 
more  than  two- thirds  of  those  voting  on  the  subject.  It  is  insisted  for  the 
appellee  that  the  statute  and  ordinance  under  which  the  vote  here  In  contest 
was  taken  are  substantially  the  same  as  in  the  Belknap  case,  and  that,  there- 
fore, the  rule  there  annqunced  applies.  The  circuit  court  so  held,  and  the 
tx>ard  of  education  appei^la. 

Every  provision  of  th#  Constitution  is  mandatory.    When  it  is  provided 
-that  indebtedness  to  a  certain  amount  shall  not  be  incurred  without  the 
-assent  of  two-thirds  of  the  electors  voting  at  an  election  to  be  held  for  that 
purpose  It  necessarily  follows  from  the  constitutional  provision  that  such 
^n  indebtedness  may  be  incurred  with  the  assent  of  two- thirds  of  the  voters. 
The  legislature  can  neither  subtract  from  nor  add  to  the  constitutional  re- 
•quirement.    The  constitutional  provision  regulates  the  subject,  and  removes 
It  entirely  from   legislative  control.    In   Cooley  on   Constitutonal  Limita- 
tions, side  page  64,  it  is  said:  "Another  rule  of  construction  is,  that  when 
~the  Constitution  defines  the  circumstances  under  which  a   right  may   be 
exercised  or  a  penalty  imposed,  the  specification  is  an  implied  prohibition 
against  legislative  interference,  to  add  to  the  condition,  or  to  extend  the 
penalty  to  other  cases.    On  this  ground  it  has  been  held  by  the  Supreme 
Oourt  of  Maryland  that  where  the  Constitution  defines  the  qualifications  of 
an  o£Bcer,  it  is  not  in  the  power  of  the  legislature  to  change  or  superadd  to 
them,  unless  the  power  to  do  so  is  expressly  or  by  necessary  implication 
-conferred  by  the  Constitution  itself.    Other  cases  recognizing  the  same  prin- 
-ciple  are  referred  to  in  the  note. ' ' 

Again,  on  side  page  79,  it  is  said:  *'We  are  not,  therefore,  to  expect  to  find 
in  a  Constitution  provisions  which  the  people,  in  adopting  it,  have  not  re* 
.yarded  as  of  high  importance,  and  worthy  to  be  embraced  in  an  Instrument 
iivhioh,  for  a  time  at  least,  is  to  control  alike  the  government  and  the  gov- 
•ered,  and  to  form  a  standard  by  which  Is  to  be  measured  the  power  which 
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can  be  exercieed  as  well  by  the  delegate  as  by  the  BOverelKii  people  them— 
selvee.    If  dlrectioDs  are  given  reEpejptliig  the  times  or  modes  of  prooeediDgr 
in  which  a  power  should  be  exercised,  there  is  at  least  a  strong  presumption 
that  the  people  designed  it  should  be  exercised  in  that  time  and  mode  only; 
and  we  impute  to  the  people  a  want  of  d^e  appreciation  of  the  purpose  and 
proper  province  of  such   an  instrument  when  we  infer  that  such  directions 
are  given  to  any  other  end.    Especially  when,  as  has  already  been  said,  it  i» 
but  fair  to  presume  that  the  people  in  their  Constitution  have  expressed 
themselves  in  careful  and  measured  terms,  corresponding  with  the  immense 
importance  of  the  powers  delegated,  and  with  a  view  to  l^ve  as  little  a& 
possible  to  implication." 

The  statute  relied  on  is  subsection  84  of,  section  8490,  whiqh  provides  that 
the  debt  may  be  created  ''if,  upon  a  canvass  of  the  votes  cast  at  such  elec' 
tlon,  it  appears  that  two-thirds  of  all  the  qualified  voters  in  such  bown  shall 
have  voted  in  favor  of  incurring  such  indebtedness."  The  usual  constrnc- 
tion  of  such  statutes,  where  no  means  are  provided  to  ascertain  the  nanxber 
of  votes  in  the  municipality,  is  that  it  refers  to  the  votes  cast  on  the  ques- 
tion. (State  V.  Langlie,  5  N.  Dak.,  594;  County  of  Cass  v.  Johnston.  95  U. 
S.,  860;  Si.  Joseph's  Township  v.  Rogers,  16  Wall.,  1694.) 

The  rule  is  also  that  a  statute  will,  if  possible,  be  construed  to  be  consti- 
tutional rather  than  the  contrary.  But,  however  this  may  be,  we  are  of 
opinion  that  the  legislature  can  add  nothing  to  the  constitutional  restriction, 
and  the  Belknap  case,  in  so  far  as  it  holds  otherwise,  is  overruled. 

Judgment  reversed  and  cause  remanded  fpr .further  proceedings  consistent 
herewith. 


t 


LINN  V.  HAGAN'S  ADM'B. 

(Filed  May  30,  1906.) 

Process— Service— Witness  attending  court— Nonresident — Validity  of  ser- 
vice—A nonresident  of  this  State,  who  has  been  appointed  as  administratrix 
of  a  decedent  in  this  State,  can  not  claim  to  be  exempt  from  service  of 
process  on  her  in  this  State  in  an  action  against  her  as  such  administratrix, 
on  the  ground  that  she  is  in  this  State  in  obedience  to  a  subpoena  as  a  wit- 
ness to  testify  on  a  trial. 

Greene  &  VanWinkle  and  N.  A.  Halstead  for  appellant. 

F.  Hagan  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  opinion  on  motion  to  quash 
process : 

On  December  21,  1908,  F.  J.  Hagan  recovered  a  judgment  against  J.  H. 
Linn  in  the  Jefferson  Circuit  Court.  On  March  81,  1906,  Linn  filed  a  trans- 
cript of  the  record  in  this  court  and  filed  with  the  record  a  statement  of  the 
parties  to  the  appeal,  from  which  it  is  shown  that  F.  J.  Hagan  is  dead  and 
that  Mary  J.  Hagan  is  the  administratvix  of  his  estate.  Proceaa  was  iwiied 
upon  the  appeal  and  served  upon,  the  administratrix^  in  Bullitt  ooun^.  She 
has  entered  a  motion  to  quash  the  process,  and  in  support  of  the  motion  ha» 
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Wed  aD  affldaylt  in  which  the  says  that  when  the  process  was  served  npon 
lier  she  was  in  Bnllitt  county  as  a  witness  for  the  Commonwealth  to  testify 
on  the  trial  of  one  Barhour,  indicted  for  the  murder  of  her  husband,  F.  J. 
Hagan ;  that  she  was  ordered  by  the  court  to  attend,  and  in  obedience  to  the 
order  of  the  court  came  from  her  home  near  Montgomery,  Ala.,  to  testify 
on  the  trial.    Section  642  of  the  Civil  Code  is  relied  on:  "A  witness  shall 
-not  be  liable  to  be  sued  in  a  couirty  in  which  he  does  not  reside,  by  being 
•served  with  a  sumiiions  in  such  county  while  going,  returning  or  attend- 
ing, in  obedience  to  a  subpoena." 

.,  I7hi8  seotlon  has  no  application.  It  refers  only  to  the  venue.  While  a 
witness  may  not  be  sued  In  a  county  in  which  he  does  not  reside  by  being 
aerved  with  a  summons  in  that  county  while  attending  in  obedience  to  a 
-subpoena,  he  may  be  sued  in  his  own  county  or  in  a  county  where  the  court 
would  otherwise  have  jurisdiction,  and  may  be  served  with  a  summons  while 
:4ittending  under  the  subpoena.  The  purpose  of  the  section  is  simply  to  pre- 
Tent  the  courts  of  the  county  where  a  witness  is  in  attendance  under  a  sub- 
poena from  acquiring  jurisdiction  over  him  by  the  service  of  process  in  that 
•oounty  while  he  is  there  in  obedience  to  the  subpoena. 

In  Lewis  v.  Miller,  24  Ky.  Law  Bep.  2688,  the   heir  at  law  under  the  will 

had  come  to  Kentucky  to  testify  as  a  witness  in  an  appeal  which  she  had 

^taken  from  the  order  of  the  county  court  probating  her  ancestor's  will,  and 

while  here  was  sued  by  a  creditor  of  the  estate.    It  was  held,  after  an  ex- 

-^imination  of  the  authorities,  that  she  was  not  exempt  from  the  service  of 

the  process.    The  same  conclusion  was  reached  by  the  Maryland  Court  o^ 

.Appeals  in  Mullen  v.  Sanborn,  25  L.  B.  A.,  721.     In  a  note  to  that  case,  at 

page  781,  it  is  said:  "A  resident  of  another  State  or  coujuty  who  has  in  good 

faith  come  into   a  State  as  a  witness  to  give  evidence  in  a  cause  is  exempt 

xfrom  service  of  process  for  the  commencement  of  a  civil  action  against  him. " 

Many  authorities  are  collected  supporting  the  text.  But  this  case  does 
not  come  within  the  rule.  The  exemption  of  the  witness,  when  allowed.  Is 
a  personal  one.  In  this  case  Mrs.  Hagan  Is  not  sued  personally.  She  is 
only  sued  as  administratrix.  No  personal  judgment  can  be  rendered  against 
her.  She  has  been  appointed  administratrix  under  the  laws  of  this  State, 
•and  there  is  no  reason  why  she  may  not  be  sued  as  administratrix  when  she 
Is  in  the  State. 

Our  statutes  require  that  If  a  personal  representative  reside  out  of  the 
-State,  he  shall  be  removed.  (Kentucky  Statutes,  section  8846.)  It  being 
-contemplated  by  our  laws  that  a  personal  representative  shall  reside  In  the 
State,  appellee,  deriving  her  authority  from  these  laws,  can  not,  while  exer- 
cising the  office  conferred  by  tbein,  be  allowed,  on  grounds  of  public  policy, 
tto  set  up  her  nonresidence  to  avoid  service  of  process  In  our  courts. 

The  motion  to  qualh  the  process  is  overruled. 


SHEMJSyELL,  &a  v..  CABPEB'S  ADM'B.,  &c. 

(Filed  May  81,  1905— Not  to  be  reported.) 

1.  Divorce  and  alimony— Verbal  contract  In  settlement  of  claim  for  all- 
nnony— Death  of  husband— Where  the  husband  died  before  a  judgment  ot 
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dlvoroe  and  alimony  that  bad  been  ^reed  upon  between  him  and  hie  wife 
was  rendered,  she  owned  a  potential  right  of  dower  in  his  lands,  and  can 
not  be  barred  of  this  by  a  verbal  contract,  and  the  contract  relied  upon  in 
settlement  of  her  claim  being  void  as  to  the  land.  It  was  void  as  to  all  of 
his  property,  but  the  court,  instead  of  adjudging  a  sale  of  the  part  of  the 
land  belonging  to  her  and  the  payment  of  the  proceeds  to  her,  should  have- 
allotted  dower  to  her  for  life. 

8.  Lande—Gdnveyances— Unexecuted  contract— Where  one  conveyed  land 
upon  a  condition  which  was  not  fulfilled  and  died  with  the  legal  title  In 
him,  a  delivery  of  the  deed  by  his  widow  can  not  be  made  without  the  con- 
sent of  all  of  the  parties  to  the  transaction,  because  she  can  not,  by  her 
election,  make  a  contract  for  them,  and  the  purchaser,  under  such  a  con- 
tract, is  entitled  to  a  return  of  tfae  money  paid  by  him,  with  interest,  and 
must  be  charged  with  a  reasonable  rent  for  the  land  while  he  had  It  In  pos- 
session. 

Oliver  Ss  Oliver  and  J.  Q.  Husbands  for  appellants. 

Appeal  from  McGracken  Circuit  Court. 

Opinion  of  Che  court  by  Chief  Justice  Hobson. 

H.  B.  Carper  and  Frances  6.  Carper  were  husband  and  wife.    On  August 
1,  1900,  when  they  had  been  married  about  twenty  years,  and  she  was  over 
sixty  years  old,  she  filed  a  suit  against  him  for  divorce  and  alimony'in  the 
sum  of  IS, 000,  on  the  ground  of  cruelty  and  adultery  on   his  part.    Soon 
after  that  suit  was  filed  he  endeavored  to  persuade  his  wife  to  be  reconciled 
with  him,  and  after  numerous  efforts  in  this  direction  had  failed,  he  made 
a  verbal  contract  with  her,  settling  the  suit,  by  which  be  agreed  to  pay  her 
$8,000,  and  paid  her  19,800  of  the  amount.    The  only  written  evidence  of  the- 
contract  was  that  be  executed  to  her  a  note  in  which  it  was  recited  that  it 
was  given  for  the  balance  of  the  13,000  to  be  paid  her  in  compromise  of  the- 
dlvorce  case  then  pending.     Befoie  the  next  term  of  court  came  on  at  which- 
the  parties  expected  a  judgment  to  be  entered  granting  her  a  divorce,  which 
was  ail  that  was  left  open  in  the  action,  H.  B.  Carper  died,  and  this  suit 
being  filed  to  settle  bis  estate,  Frances  B.  Carper  claimed  her  share  as- 
wldow.    He  left  several  tracts  of  land  and  something  like  $7,000  of  personal 
estate.    He  bad  no  children,  and  she  claimed  to  own  absolutely  one-half  of 
the  personal  estate  and  dower  in  the  realty.    The  heirs  at  law,  who  were 
his  collateral  klndied,  set  up  the  parol  contract  of  settlement  between  be^ 
and  her  husband  in  bar  of  her  claim.    The  court  held  the  contract  void  and 
adjudged  her  the  share  in  the  real  and  personal  estate  she  claimed,  charging, 
her  with  the  19,800,  which  she  had  received,  and  ordered  a  sale  of  the  real  es- 
tate and  the  payment  to  her  of  the  percentage  of  the  proceeds  which  repre- 
sented her  interest  In  the  land.    From  this  judgment  the  heirs  at  law  ap-> 
peal. 

Frances  B.  Carper  owned  a  potential  right  of  dow0t  in  the  lands  of  her 
husband.  She  can  not  be  barred  of  this  right  by  a  verbal  oontraot.  The- 
oontract  being  void  as  to  the  land  was  void  In  toto,  a^d  the  court  pioperly 
disregarded  it,  charging  her  with  the  amount  she  had  ^iKselved  under  It. 
But  the  court  erred  In  ordeiing  a  sate- of  the  land  and  adjudging  her  ab«>- 
lutely  out  of  the  proceeds  the  value  of  her  life  estate.  A  widow  can  noS> 
have  a  sale  of  the  land  of  her  husband  on  her  petition  In  order  to  aecara  ab- 
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eolutoly  a  oertain  part  of  the  proceeds.  She  is  only  entitled  to  an  allotment::. 
of  dower  for  life.  The  circuit  conrt  erred  in  not  so  adjudging,  and  so  mnoh^. 
of  the  judgment  as  directs  a  sale  of  the  land  is  reversed. 

After  the  oonipromise  had  been  made' with  his  wife  H.  B.  Carper  proposedk** 
to  sell  to  A.  G.  Johnson  and  W.  S.  Oliver  a  tract  of  land  for  |1,689.    Theji  - 
had  $500  to  pay  on  the  land  and  arranged  with  W.  M.  Gold  to  furnish  thein. 
11,180.    The  parties  agreed  to  meet  at  the  county  seat  on  a  given  day  an^ 
close  up  the  transaction.    Carper,  Johnson  and  Oliver  met,  but  GoM  was  - 
not  there.    Carper  tendered  them  a  deed,  but  they  declined  to  aceept  St. 
unless  it  was  satisfactory  to  Gold,  and  refused  to  give  their  note  to  Carper. 
Finally,  at  Carper's  suggestion,  it  was  agreed  that  they  should  pay  him  th«  • 
1600,  and  that  the  note  and  deed  should  be  left  at  the  bank,  and  iif  they  wei»  - 
satisfactory  to  Gold  and  were  accepted   by  him,  the  transactioB  should  be  • 
deemed  closed,  but  that  if  Gold  did  not  accept  the  deed  and  note,  then  Car> 
per  was  to  pay  back  the  1600,  and  the  trade  was  to  be  oil.    They  called  i^- 
bystander  to  witness  the  transaction,  and  pursuant  to  it  the  papers  were 
left  at  the  bank.    Gold  came  in  a  few  days  and  refused  to  accept  the  deed.>< 
because  Mr.  Carper  had  not  signed  it,  and  the  description  of  the  land  waa  • 
unsatisfactory.    The  deed  and  note  remained  at  the  bank.    In  the  meantliue^  • 
Carjier  had  been  taken  very  sick,  and  when  he  heard  that  Gold  had  declined: 
to  accept  the  deed,  was  too  sick  to  do  anything  about  the  business.    Thlnfi»' 
thus  remained  until  after  Carper's  death,  when  one  Pace,  who  was  actinia 
as  Carper's  administrator,  went  to  the  bank  and  got  the  papers.    Johnaoi^ 
and  Oliver  took  possession  of  the  land  under  the  arrangement  with  Carper,^ 
and  after  his  death  they  filed  a  suit  to   recover   the  1600  they  had  paid  anA. 
have  the  contract  declared  incomplete.    On  the  other  hand,  the  adminSstrB- 
tor  filed  a  suit  against  them  on  the  note  and  to  enforce  his  lien  on  the  land.  . 
The  two  actions  were  consolidated  and  on  final  hearing  the  court  gave  jndg^ 
ment  in  favor  of  the  administrator,  and  Oliver  and  Johnson  appeal. 

Under  the  evidence  the  deed  was  never  delivered  or  accepted.    It  wasL- 
simply  left  at  the  bank  upon  a  condition  which  was  not  fulfilled,  and  when: 
Carper  died  the  legal  title  to  the  land  was  in  him.    Some  six  months  alter 
this  his  widow  acknowledged  the  deed  with  a  view  of  curing  the  defect  In  < 
the  title;  but  she  can  not,  by  her  election,  make  a  contract  for  the  parties^ 
nor,  when  the  deed  was  not  delivered  in  Carper's  lifetime,  can  a  delivery  be  - 
made  after  his  death  without  the  assent  of  all  parties  in  interest.    JohnBOifc\. 
and  Oliver  are  entitled  to  a  return  of  the  1500  which  Carper  received  fvona.. 
them  under  the  contract,  with  interest,  and  must  be  charged  with  a  reasoii- 
able  rent  of  the  land  while  in  their  possession. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent.* 
herewith. 


DENHAM  V.  THE  WESTERN  UNION  TELEGRAPH  CO. 

(Filed  May  26,  1905— Not  to  be  reported.) 

Telegrams— Failure  to  deliver-rAotlon  by  remote  relative  of  deoeasad 
Mental  saffering— Nominal  damages ^In  an  action  against  a  telegraph  mi 
pany  by  an  aunt  of  deceased,  to  recover  damages  for  mental  suffering  can 
by  having  to  keep  the  corpse  two  days  and  nights  by  reason  of  the  delay 
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the  company  in  tending  telegrams  to  relativen  of  the  deoeased,  while  the 

-«ourt  properly  etiuck  out  so  much  of  the  petition  as  sought  to  recover  for 

mental  suffering,  leaving  alone  th«  question  nf  nominal  damages,  it  was 

'^Ror  i«  tliecomtt  to  then  sustain  a  special  demurrer  to  the  petition  for  want 

-«f  joiisdlotioB  <eC  the  amount  in  controversy,  as  the  plaintiff  was  entitled  to 

Mmw9  tlie  questioB  adjudicated,  although  the  court  is  of  the  opinion  that 

t^there  ta-no 'merit  In  her  claim. 

W.  A.  borrow  (or  appellant. 

J  BIclMTde  St  Ronald  and  George  H.  Feaions  for  appellee. 

.  AppeMfrom  Pulaski  Circuit  Court. 

"OpiaieBiif  the  court  by  Judge  Paynter. 

''OB^KatK:!!  18.  1909,  Yessie  Simpson  was  injured  by  an  explosion  at  Somer- 

*£«et,  Ky.,  from  which   injuries  he  died  within  an   hour  after  the  accident 

*nie  appellant,  Laura  B.  Denham,  was  his  aunt.    His  father  and  mother 

lived  at  Danville,  Ey.    Immediately  after  the  accident  the  appellant  sent  to 

decedent's  father,  Monroe  Simpson,  the  following  message: 

** Somerset,  Ky.,  March  18.  1902. 
^'Monroe  Simpson, 

*•  Danville,  Ky. : 

*'Cerae  at  once.    Vessie  is  blown  up. 

*'LAURA  B.  DENHAM." 

After  his  death  Cornelia  Cowan,  at  the  request  of  the  appellant,  sent  de- 

^^eased's  mother,  Lizzie  Simpson,  the  following  message: 

~'*' Lizzie  Simpson, 

••Danville.  Ky : 

"'*'Ceme  at  once.     He  is  dead. 

'•CORNELIA  COWAN." 

It  Is  averred  that  the  appellee  failed  to  deliver  the  messages  by  reason  of 

^Areleesnese  and  negligence;  that  she  did  not  know  what  disposition  to 
viake  of  the  body  and  was  compelled  to  keep  it  two  days  and  nights,  during 

'^which  time  she  experienced  great  mental  suffering  and  anxiety.  The  court 
sustained  a  motion  to  strike  from  the  petition  all  allegations  in  regard  to 
mental  anguish.     It  also  sustained  a  special  demurrer  to  the  petition.    To 

■  review  that  action  of  the  court  this  appeal  is  prosecuted. 

Since  the  Chapman  case,  90  Ky.,  £65,  this  court  has  been  committed  to 
tte  doctrine  that  an  action  will  lie  against  telegraph  companies  in  damages 
tor  mental  suffering,  .caused  by-  its  failure*  to  deliver  special  messages  by 
xeaeon  of  which  the  sender  or  person  addressed  is  prevented  from  attending 
«t  the  bedside,  at  the  death  of,  or  at  the  funeral  of,  a  near  relative.    The 

•«oort  has  only  allowed  recoveries  to  those  of  the  first  degree  relationship. 

^CHoblnson  v.  Western  Union  Telegraph  Co.,  84  Ky.  Law  Rep.,  68;  Westom 
Uaioo  Telegraph  Co.  v.  Steenberger.  21  Ky.  Law  Rep.,  1280;  Western  Union 

'  Telegraph  Co.  v.  Wilson,  —  Ky.  Law  Rep.,  — .)  This  is  not  an  action  to 
recover  damages  because  the  sender  of  the  message  was  not  permitted  to  be 

V  :at  Che  bedside  of  a  sick  relative,  or  to  attend  the  funeral  of  a  near  relative, 
tra(  Is  to  recover  damages  because  she  was  required  to  keep  the  body  of  m 

jselatlve  for  two  days  and  nights.    Even  if  such  an  action  could  have  been 
Intained  for  mental  a'ngulsh  by  a  near  degree  relative  on  the  averments 
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of  the  petition.  Btlll  the  appellant  in  not  entitled  to  recover,  becauee  she  did 
not  suetain  that  relationship.  There  are  many  breaches  of  contracts  which 
occasion  mental  suffering,  bat  no  action  in  damages  will  lie  therefor. 

An  action  would  lie  for  nominal  damages  for  a  breach  of  the  contract, 
(Taliferro  Y.  Western  Union  Telegraph  Co.,  21  Ky.  Law  Rep.,  1289.)  The 
oourt  struck  out  the  averments  of  the  petition  by  which  it  was  sought  to 
recover  damages  for  mental  anguish,  which  left  alone  the  question  of  nom- 
inal damages.  It  is  insisted  that  this  court  has  no  Jurisdiction  of  the  ap- 
peal, because  the  amount  remaining  in  controversy  is  less  than  |200».and  It 
is  also  insisted  below  and  here  that  the  circuit>court  did  not  have  Jurisdic- 
tion of  the  real  amount  in  controversy,  because  the  most  that  could^be  re- 
ooveied  was  the  cost  of  the  messagesw  The  circuit  court  took,  this  view  of  it, 
■and  sustained  a  special  demurrer  to  the  patition.  This  was  done  upon  the 
idea  that  the  circuit  court  could  be  compelled  to  take  Jurisdiction  of  petty 
suits,  because  there  was  attached  to  it  a  claim  for  damages  which  had  no 
foundation  in  law.  The  appellant  claimed  she  was  entitled  to  recover  for 
mental  anguish,  and  the  amount  so  claimed  gave  the  oourt  jurlsdictioc* 
She  was  entitled  to  have  the  question  adjudicated,  although  the  court  is  of 
the  opinion  that  there  is  no  merit  in  her  claim. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


VORIS'  EX'ORS,  &c.  V.  QALLAHER. 
(Filed  May  81,  1906— Not  to  be  reported.) 

1.  Apportionment  warrant— Where  no  apportionment  warrant  was  issued 
against  thfl  owner  of  property  no  lien  for  street  improvement  exists,  and 
the  issual  of  such  warrant  against  one  person  does  not  create  a  lien  upon 
the  property  of  a  stranger. 

2.  Limitation— Where  more  than  five  years  elapsed  between  the  issual  of 
the  apportionment  warrant  and  the  filing  of  the  amended  petition  making 
the  vendor  of  appellee  a  party,  the  plea  by  him  of  limitation  was  conclusive 
Against  appellant. 

Lane  &  Harrison  for  appellants. 

W.  O.  Harris  for  appellee. 

Appeal  from  Jeflerton  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  appellant's  testator  August  9,  1896,  upon 
apportionment  warrants  for  the  improvement  of  Oak  street.  The  action 
was  Instituted  against  scTeral  of  the  property  owners  abutting  on  that 
fltreet.  One  of  the  defendants  was  named  in  the  caption  of  the  petition  as 
follows:  "Unknown  defendants,  being  the  heirs  or  devisees  of  S.  A.  Miller, 
deceased.''  The  allegation  of  the  petition  was  that  an  apportionment  war* 
rant  upon  seventy -five  feet  of  ground  on  that  street  was  issued  December  6, 
1804,  against  '.*the  unknown  defendants,  the  heirs  or  devisees  of  one  S.  A. 
Hiller,  then  deceased,  and  who  were  then  and  are  now  the  owners,  etc." 
Upon  this  petition  a  warning  order  was  taken  and  an  attorney  appointed  to 
defend  for  Miller's  heirs.    On  March  8,   1900,  judgment  was  rendered  ad- 
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judging  appellants  a  lien  on  the  eeventy-flve  feet  alleged  to  belong  to  Mil- 
ler*B  heirs,  and  directing  a  sale  of  it,  but  no  sale  was  made.    On  October  6. 
1900,  an  amended  petition  was  filed,  alleging  that  one  W.  A.  Bradford  claimecf 
an  interest  in  the  land,  and  he  was  made  a  partj  by  warning  order.    The* 
bond  required  to  be  given  to  nonresidents  was  also  eiecnted  to  Bradford. 
On  May  18,  1901,  another  Judgment  was  rendered  adjudging  and  enforcing 
a  lien  against  the  seventy-five  feet  of  ground.    On  December  dl,  1901,  D.  G. 
Gallaher,  now  appellee  in  this  court,  appeared  and  tendered  his  petition  t<»- 
be  made  a  party,  together  with  a  bond  for  cost,  and  on  his  motion  the  Judg- 
ment of  May  18,  1001,  was  set  aside,  and  he  filed  his  answer,  in  which  he 
alleged  that  the  property  described  in  the  petition  once  belonged  to  Miller, 
but  was  conveyed  by  him  to  Bradford  on  May  24, 1876,  by  deed  duly  recorded 
in  the  Jbffereon  County  Court  clerk's  ofiioe,  in  deed  book  No.  201,  page  9^ 
and  that  Bradford  had  conveyed  the  same  to  appellee  on  October  26,  1901. 
It  was  also  alleged  that  although  Bradford  was  the  owner  of  this  lot  during 
the  entire  period  covered  by  the  council's  proceedings  and  the  pendency  of 
the  suit,  no  apportionment  warrant  had  ever  issued  against  him  and  no 
steps  taken  to  make  him  a  party  until  October  6,  1900.    It  was  also  alleged 
that  more  than  five  years  had  elapsed  between  the  issuing  of  the  apportion- 
ment warrant  against  Miller's  heirs  and  the  filing  of  the  amended  petitioiv 
making  Bradford  a  party,  and  he  alFo  pleaded   the  five  years'  statute  of 
limicatlou. 

The  appellants  replied  to  this  plea,  and  in  substance  alleged  that  the  con- 
veyance from  Miller  to  Bradford  was  made  to  cheat,  hinder  and  delay  the 
creditors  of  Miller,  and  that  Bradford  asserted  no  claim  under  it  until  this 
suit  was  brought,  and  never  paid  any  taxes  on  it,  and  that  appellee  Galla- 
her was  coi^nizant  of  these  facts  before  his  alleged  purchase;  that  Bradford 
oonoealed  his  claim  to  the  property,  and  by  such  concealment  so  obstructed 
the  bringing  of  this  action  against  him  as  to  defeat  and  prevent  the  appli- 
cation of  the  statute  of  five  years'  limitation  as  a  defense  to  him.  Appellee- 
filed  a  rejoinder,  which  traversed  the  allegations  of  the  reply.  On  these 
issues  the  case  was  tried,  no  proof  was  offered  by  either  party,  and  judg- 
ment was  rendered  setting  aside  the  judgment  of  May  18,  1901,  and  dismiss- 
ing the  petition  as  against  Gallaher.  From  this  judgment  this  appeal  waa 
taken. 

We  are  of  the  opinion  that  the  lower  court  did  not  err,  first,  for  the  reasoi^ 
that  no  apportionment  warrant  was  ever  issued  against  Bradford,  the  owner 
of  the  property  at  the  time  the  improvements  were  made  and  proceedings 
had  to  enforce  it.  Bradford's  ownership  of  the  property  was  evidenced  by 
a  conveyance  from  Miller  to  him,  executed  May  24,  1876,  and  which  waa 
duly  recorded  in  the  county  clerk's  ofiSce  of  Jefferson  county.  An  attempt 
was  made  in  the  reply  to  impeach  his  title  for  fraud,  but  no  proof  was 
offered  in  ^support  of  the  allegation,  whioh  was  controverted  The  statutes, 
under  which  the  improvement  proceedings  were  had  provides  that  '*the  lien 
shall  exist  from  the  date  of  the  apportionment  warrant.'*  This  lien  is 
created  by  statute,  and  If  no  apportionment  warrant  is  issued  no  lien  exists. 
The  issual  of  the  apportionment  warrant  against  one  person  does  not  create 
a  lien  upon  the  property  of  another,  a  stranger.  If  the  warrant,  by  mis- 
take, is  issued  against  one  person,  the  party  holding  the  warrant  may  have 
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it  oorreoted  by  the  council,  if  undertaken  within  five  years.    (Gosnell  y« 
City  of  LouiflTille,    104  Ky.,  208;  Kerwin   v.   Nevin,   88  Ey.  Law  Bep.,^ 
047. )    In  this  case  there  was  never  any  attempt  to  have  the  apportionment 
warrant  corrected.    Second,  the  plea  of  limitation   was  conclusive  againstL 
the  appellant.    The  case  is  similar  to  that  of  Eerwln  v.  Kevin,  supra.    In 
that  case  the  apportionment  warrant  was  issued  against  E.  E.  Kerwin,  and 
judRment  was  obtained  against  him.    Afterward  it  was  discovered  that  hia 
wife,  Mary  E.  Eerwln,   owned  the  property,  and  another  apportionment 
warrant  issued  against  her  and  Fuit  Was  brought  upon   it,  to  which  she. 
pleaded  limitation,  and  that  the  plaintiff's  claim  had  been  merged  in  the. 
Judgment  against  her  husband.    The  court  held  that  there  was  no  merger,, 
but  that  the  plaintiff's  claim  was  barred  by  the  lapse  of  five  years. 

Appellant  contends  that  the  court  had  no  jurisdiction  to  set  aside  the. 
Judgment  against  Bradford  at  the  Instance  of  Gallaher,  his  vendee.  If  thiSs 
contention  be  correct.  It  would  merely  result  in  a  retrial  of  this  case,  with 
Bradford  intervening  as  a  nominal  party  for  the  use  and  benefit  of  Qalla- 
her,  the  appellee.  But  we  are  of  the  opinion  that  section  80  of  the  Code  au«. 
thori7«d  the  procedure  resorted  to  by  appellee,  which,  in  so  far  as  applioabla 
to  this  case,  in  substance  says:  In  an  action  or  proceeding  for  the  subject- 
ing of  real  property  under  an  attachment  or  other  lien,  any  person  claiming 
a  right  to  the  property  may  file  in  the  action  his  verified  petition,  stating  hia. 
claim  and  controverting  that  of  the  plaintiff,  whereupon  the  court  may 
order  him  to  be  made  a  defendant,  and  upon  that  being  done  his  petition^ 
shall  be  treated  as  his. answer.  But  if  he  be  a  nonresident,  be  must  give, 
security  for  costs.  There  being  no  adverse  possession  of  the  land,  Bradford 
had  a  perfect  right  to  sell  to  appellee,  and  he  had  the  right  to  intervene- 
under  this  section  and  section  18,  which  requires  actions  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest. 

Under  section  474  Bradford,  being  only  constructively  summoned,  might. 

*  have,  within  five  years,  appeared  in  the  action  and  have  had  it  retried,  and 

it  is  true  that  appellee  might  have  intervened  in  this  action  In  Bradford's. 

name  for  his  (appellee's)  benefit,  but,  in  our  opinion,  this  was  unneoessary,. 

as  he  was  the  vendee  of  Bradford,  and  the  real  and  only  party  in  interest. 

Wherefore,  the  Judgment  of  the  lower  court  is  affirmed. 


HACBNEY,  &c.  v.  HOOVER. 
(Filed  May  SI,  1006— Not  to  be  reported. ) 

1.  Settlement  of  estates— Action  to  surcharge  settlement— Res  Judicata—. 
In  an  action  against  a  trustee  by  the  cestui  que  trust  to  surcharge  a  settle^ 
ment  and  to  obtain  a  complete  settlement  of  the  trustee's  accounts,  every- 
thing that  was  litigated,  or  might  have  been,  in  that  action  is  concluded 
by  the  Judgment  rendered  in  it,  and  the  claim .. that. .the. truetee -failed  ta 
clxarge  himself  with  certain  sums  is  res  judicata. 

8.  Same— Fraud— Collateral  attack— Such  a  judgment  can  not  be  attacked 
collaterally  where  the  fraud  complained  of  lay  back  of  the  trial,  but  onlj' 
where  it  related  to  the  obtention  of  the  judgment. 

John  M.  Wilkins  and  William  Cromwell  for  appellants. 


1.004  LEE  V.  NEWTON,  M. 

L.  A.  Faureft  for  appellee. 
Appeal  frdm  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

In  an  action  against  a  trustee  bj  she  cestui  qui  trust  to  surcharge  certain 
^ttlements  made  by  the  trustee  in  the  county  court  of  the  proper  county, 
-and  to  obtain  a  final  and  complete  settlement  of  the  trustee's  aocounto  in 
Which  the  trust  was  terminated,  everything  that  was  litigated,  and^weiy- 
thing  that  properly  migl^t  have^  beeik  litigated,- in-  that  action  is  concluded 
by  the  Judgment  rendered  in  it.  Consequently  a  claim  that  the  trustee  had 
X)mitted  certain  duties  with  respect  to  the  trust  estate,. whereby  the  cestui 
^ne  trust  alleges  that  she  sustained  damages,  and  the  further  claim  that  the 
trustee  failed  to  charge  himself  with  certain  sums  which  he  ought  to  have 
YeceiTed  on  behalf  of  the  cestui  que  trust,  are  matters  embraced  by  the  rule 
of  res  Judicata,  brought  into  force  by  the  Judgment.  Even  though  it  were  a 
fact  that  the  trustee  had  fraudulently  failed  to  charge  himself  properly 
with  all  sums  that  he  should  have  been  charged  with  in  his  sttlementa,  still 
the  Judgment  in  the  suit  for  a  settlement  and  to  surcharge  the  previous 
settlements,  would  be  conclusive  as  between  the  parties  until  it  was  re- 
versed or  set  aside  in  a  direct  proceeding. 

Though  U  be  conceded  that  the  rule  exists  in  this  .State  that  a  judgment 
obtained  by  fraud  can  be  impeached  collaterally  by  a  party  to  the  lecord,  it 
isan  not  be  applied  to  this  case,  because  that  rule,  where  it  is  in  effect,  is 
applicable  only  where  the  fraud  complained  of  was  in  the  matter  of  the  ob- 
1;ention  of  the  judgment,  and  not  where  it  lay  back  of  the  trial,  else  there 
Vould  never  be  an  end  to  litigation  where  fraud  had  enteied  Into  the  trans- 
-action  about  which  the  litigation  was  set  on  foot.  We  deem  it  not  improper 
to  add  that  the  facts  alleged  in  this  case  do  not  show  in  the  slightest  that 
%here  was  fraud  anywhere  on  the  part  of  appellee. 

Judgment  affirmed. 


LEK  V.  NEWTON,  &c. 
(Filed  May  81,  1905— Not  to  be  reported.) 

1.  Attachment  bonds— Power  of  couit  under— Where  a  defendant  in  pos- 
"^eseion  of  attached  property  executed  bond  to  perform  the  judgment  of  the 
Tsourt,  the  court  did  not  lose  power  over  the  attached  property  by  reason  of 
the  execution  of  the  bond. 

2.  Same— Sale  of  attached  property— Where  the  record  of  a  sale  of  attached 
property  is  silent  as  to  why  it  was  sold,  and  it  is  not  shown  that  any  proof 
Was  heard  upon  the  motion  for  an  order  of  sale,  or  that  the  sureties  in  the 
attachment  bond  were  insolvent,  and  where  the  issues  were  Incomplete  and 
bot  tried,  it  was  error  to  direct  a  sale  of  the  attached  property. 

N.  T.  Howard  for  appellant. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  19ch  of  February,  190S,  the  appellant  executed  a  note  for  $S78.60  to 
^he  appellee,  W.  A.  Newton,  and  to  secure  the  payment  of  this  note  he  exe 
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outed  a  mortgage  on  four  mules,  describing  them.    On  the  8tb  of  August, 
1904,  the  appellee,  Newton,  together  with  his  co-appellee,  the  Morgantowi^. 
Bank,  who  appeared  to  have  some  interest  therein,  instituted  this  action  to^ 
enforce  this  mortgage  lien,  and  with  the  view  of  obtaining  a  specific  attache 
ment  of  the  mortgaged  property  they  made  the  following  allegations:  "Snya. 
defendant  had  worked  said  mulea  hard  and  by  reason  of  their  age  and  being 
worked  down  they  will  not  now  bring  plaintiff's  debt,  interest  and  cost,  and 
that  if  defendant  is  allowed  to  continue  to  work  them  their  value  will  ba 
decreased,  and  plaintiffs  will  thereby  lose  more  of  their  debt.    And  plaintiff- 
says  he  has  reason  to  believe,  unless  prevented  by  the  court,  the  property, 
will  be  sold,  concealed  or  removed  from  the  State." 

The  appellees  obtained  the  attachment  under  order  of  the  county  judge, 
by  the  execution  of  the  bond  required.    This  order  of  the  county  judge  waSu 
made  on  the  11th  day  of  August,  1904,  and  the  attachment  was  issued  and 
levied  by  the  sheriff  on  the  four  mules,  and  on  the  next  day  the  county- 
judge  made  the  following  additional  order:  "The  defendant  may  retain  the. 
property  taken  under  the  specific  order  of  attachment  herein  upon  his  exe- 
cuting  bond   herein  in  the  sum  of  1460,  as  provided   in   section   26S,  Civil 
Code."    On  that  day  the  appellant  executed  the  following  bond  in  the  pres-. 
enoe  of  the  sheriff,  which  was  attested   by  him,  and  was  signed  by  J.  B. 
Lee,  with  two  sureties,  J.  L.  Klster  and  Luther  Gray:  "We  bind  ourselves, 
to  the  plaintiff,  W.  A.  Newton,  etc.,  in  the  sum  of  $450,  that  the  defendant, 
J.  B.  Lee,  shall  perform  the  judgment  of  the  court  in  the  action,  or  that  tha 
property  attached  in  the  action,  or  its  value,  shall  be  forthcoming  nnd  sub* 
ject  to  the  order  of  the  court.    This  August  12,  1904." 

On  the  first  rule  day  after  the  filing  of  the  petition   the  appellHiit  filed' 
his  answer,  setoff  and  counterclaim,  in  which  he  admitted  the  execution 
of  the  note  and  mortgage,  and  alleged  that,  in  addition  to  the  twu  credits, 
endorsed  on  the  note,  of  |19  and  |SH,  he  was  entitled  to  other  credits  to  the. 
value  of  1428,  setting  forth  in  the  answer  the  items  or  bill  of  particulars. 
He  also  denied  that  he  had  injured  the  mules  by  overwork  or  hard  work,  or. 
that  they  were  worth   less  than  appellees'  debt,  or  that  if  he  should  be  per- 
mitted to  work  them  their  value  would  decrease  below  the  debt  of  the  ap- 
pellee.    He  denied  that  he  was  about  to  sell,  conceal  or  remove  the  mules, 
from  the  State,  or  that  the  appellees  had  any  reason   to  believe,  or  did  be* 
lieve,  that  unless  prevented  by  the  court  he  would  sell,  conceal  or  remove 
them  from  the  State. 

On  the  12th  of  October,  1904,  the  appellees  filed  their  reply  in  open  court, 
controverting  the  additional  credits  claimed. 

On  the  19th  of  October,  1904,  and  during  the  same  term  of  court,  the  fol- 
lowing order  was  made  in  the  case:  "On  motion  of  plaintiff  it  is  adjudge^ 
by  the  court  that  the  mules  mentioned  in  the  petition  and  mortgage  be  sold, 
said  mules  being  described  as  follows:  Four  dark  horse  mules,  Jake,  Mike, 
Jim  and  Tiger,  Tiger  and  Mike  being  about  twelve  years  old,  gotten  from 
G.  W.  Matney;  Jim  ten  years  old,  known  as  the  Haynee  mule;  Jake  about, 
twelve  years  old  and  being  the  Turner  mule;  and  G.  E.  Willis,  the  master, 
commissioner  of  this  court,  is  directed  to  sell  said  mules,  and  he  will  adver- 
tise the  time  and  place  of  sale  and  sell  same  at  the  courthouse  door  in  Mor^. 
gantown,  Ky.,  as  personal  properly  is  required  to  be  sold  under  execution, 
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He  ^ill  take  good  bond  for  the  parohaee  money,  payable  to  hlmaelf,  and 
tlefendant,  J.  B.  Lee,  is  directed  to  deliver  the  posseeglon  of  the  mulee  to  the 
xmmmlBBloner  aforesaid  for  the  purpose  of  sale  upon  his  demand,  and  npon 
IkU  failure  to  do  so  the  sheriff  Is  directed  to  delWer  the  mules  to  the  oom- 
tnlssloner  for  sale,  and  the  commissioner  will  report  the  sale  to  the  next 
1>erm  of  this  court,  and  defendant  Lee  Is  given  thirty  days  to  rejoin  to  plain- 
tiff's reply,  and  this  cause  Is  continued.  To  all  of  this  judgment  and  mo- 
tion the  defendant,  Lee.  excepts  and  objects  and  prays  an  appeal  to  the  Court 
-of  Appeals,  which  Is  granted." 

The  appellant  superseded  this  judgment  and  Is  here  on  appeal.  In  cases 
-of  a  defendant  or  person  In-  possession  of  attached  property  executing  bond 
to  perform  the  judgment  of  the  court  the  power  of  the  court  or  Its  oflScers 
xtver  the  property  attached  ceases  and  the  plaintiff  can  look  only  to  the  bond 
Yor  his  Indemnity;  but  In  cases  where  the  bond  Is  to  the  effect  that  the  judg- 
ment of  the  court  shall  be  performed,  or  that  the  property  or  Us  value  shall 
"be  forthcoming  and  subject  to  the  order  of  the  court,  the  Hen  created  by  the 
attachment  and  the  power  of  the  court  over  the  attached  property  subsist 
iind  continue  as  effectually  for  all  purposes  as  If  no  bond  had  been  given. 
tBell  V.  Western  River  Imp.  and  Wrecking  Co.,  8  Met.,  564.)  The  bond  In 
this  case  is  similar  to  the  one  last  above  mentioned,  and  the  court  did  nnt 
lose  Its  power  over  the  attached  property  by  reason  of  the  appellant  having 
^Iven  the  bond  referred  to. 

By  section  818  of  the  Code  It  Is  provided:  "The  court  In  which  the  action 
Is  pending,  or  during  vacation  the  judge  thereof,  or  if  he  be  absent  from  the 
tfounty  the  presiding  judge  of  the  county  court,  chtfD'make  proper  orders  for 
the  preservation  and  use  of  attached  property;  and  foi  the  sale  of  it  if  by 
reason  of  its  perishable  nature  or  the  cost  of  keeping  It  a  sale  would  be  ben* 
^eflclal  to  the  parties." 

The  court  in  the  case  of  Dunn,  &c.  v.  Salter,  &c.,  1  Duv.,  847.  in  com- 
menting upon  this  section  of  the  Code,  used  the  following  language:  *'The 
i!vldence  upon  which  the  Inferior  courts  act  In  relation  to  these  sales  Is  not 
-required  to  be  In  writing,  and  incorporated  In  the  record.  The  evidence 
^adduced  on  the  motion  to  sell  the  personal  property  In  this  case,  we  must 
presume,  in  the  absence  of  anything  to  the  contrary,  fully  authorized  the 
sale." 

There  la  not  an  intimation  in  the  record  why  the  order  of  sale  of  this 
property  was  made  by  the  court,  nor  does  the  order  of  the  court  show  that 
there  was  any  proof  heard  on  the  motion,  or  that  the  sureties  on  the  bond 
x)f  appellant  were  insolvent  or  unable  to  perform  their  obligation.  The 
record  shows  that  the  appellee's  claim  was  controverted  and  the  issues  In- 
"oomplete  and  not  tried;  that  appellant  had  executed  a  good  bond  for  the 
forthcoming  of  this  property  or  its  value,  subject  to  the  order  of  the  court, 
-and  there  is  not  the  slightest  intimation  in  the  record  that  there  was  any 
danger  of  probable  loss  to  the  appellees  by  permitting  the  property  to  re- 
main in  the  possession  of  the  appellant  until  the  issues  were  tried.  In  view 
x)f  these  undisputed  facts  we  are  of  the  opinion  that  the  court  erred  In 
directing  a  sale  of  the  appellant's  mules.  If  the  record  had  shown  that  proof 
^as  heard  on  the  trial  of  the  motion,  we  would  presume  the  evidence  author- 
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ized  the  court's  action  In  the  matter.    (Weathers  y.  Mudd,  &c.,  112  B.  M. 

112.) 

For  these  reasons  the  Judgment  of  the^ower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 


HUMBOLDT  BUILDING  ASS'N  CO.,  OF  CINCINNATI,  OHIO  v. 

DUCKER'S  ADM'B. 

(Filed  May  81,  1906— Not  to  be  reported.) 

Former  opinion  of  court  of  appeals— (See  Kentucky  Law  Reporter,  vol- 
ume 2ii,  page  1078,  and  volume  X6,  page  081,  above  styled  case. )  The  lower 
court  having  prop«>rly  construed  the  two  opinions  in  this  action  above  cited, 
And  the  evidence  not  befng  so  conflicting  as  to  warrant  this  court  in  dis- 
turbing the  verdict  upon  the  third  tiial,  and  the  credibility  of  the  evidence 
iselng  for  the  Jury,  the  Judgment  must  be  affirmed. 

W.  W.  Helm  and  Sam  C.  Bailey  for  appellant. 

Wright  &  Anderson  and  H.  Gunkel,  Jr.,  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

John  S.  Ducker  was  the  attorney  of  the  Humboldt  Building  Association 
And  AS  such  received  from  the  association  the  amount  of  a  loan  made  by  it 
to  Helen  Morrison  on  a  mortgage  executed  by  her.  He  was  to  pay  off  the 
liens  on  the  property  and  pay  the  balance  of  the  money  to  Mrs.  Morrison. 
A  house  had  recently  been  built  on  the  lot  and  he  paid  the  money  to  the 
contractor  without  paying  any  attention  to  the  subcontractors  or  material- 
men. The  oontractor  failed  to  pay  them  and  they  asserted  Hens  upon  the 
property,  which  were  sustained  by  the  court.  Ducker  having  died  in  the 
meaotime,  the  association  filed  this  suit  to  recover  of  him  for  its  loss.  The 
•court  sustained  a  demurrer  to  its  petition,  but  on  appeal  the  demurrer  was 
held  not  well  taken.  The  difficulty  in  the  case  grew  out  of  a  speolAlaot 
which  Ducker  thought  to  be  void.  This  court,  after  laying  down  the  rule 
that  lawyers  are  not  required  to  be  infallible,  but  must  only  use  such  skill 
And  diligence  as  men  of  the  legal  profession  commonly  possess,  added  this: 
^'It  is  stated  in  argument  that  the  local  act  in  this  case  was  invoked  at  a 
time  when  the  bar  of  Kenton  and  Campbell  counties  were  In  grave  doubt 
whether  it  had  been  repealed  by  the  new  Congtitution  which  had  but  lately 
been  adopted  in  this  State,  and  that  the  attorney  ezeicised  his  judgment, 
now  seem  to  have  been  erroneously,  but  honestly.  That,  however,  is  a  mat- 
ter of  defense.  Whether  the  question  raised  actually  existed  in  the  minds 
•of  the  profession,  then,  is  one  of  fact.  If  it  did,  and  the  attorney  honestly 
believed  that  the  subcontractors  had  no  lien  because  of  that  fact,  then  the 
Jury  may  be  warranted  In  finding  fur  the  defendant.  But  if  the  attorney 
was  ignorant  of  the  existence  of  the  statute,  or  had  forgotten  it  at  the  time 
of  the  transaction;  or,  if  knowing  it,  carelessly  failed  to  acquaint  himself 
with  the  fact  as  to  the  subcontractor's  claim  for  liens  till  after  he  had  paid 
out  appellant's  money,  we  are  of  opinion  that  he  would  be  liable.  How- 
ever, the  existence  or  non-existence  of  these  actionable  facte,  as  well  as  of 
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those  oonstltuting  the  defense,  aie  such  as  properly  ehoiild  be  found  by  » 
jury  under  appropriate  instructions,  or  by  the  trial  oourt  if  a  jury  is  not 
demanded."  (Humboldt  Building  Association  Co.  v.  Ducker's  Ez'tx,  2$ 
Ey.  Law  Rep  ,  10*18. ) 

On  the  return  of  the  case  to  the  circuit  court  there  was  a  trial,  and  at  the 
conclusion  of  the  plaintiff's  evidence  the  court  peremptorily  instructed  the 
jury  to  find  for  the  defendant.  This  court  again  reversed  the  judgment, 
and,  among  other  things,  said:  *'Xhe  evidence  introduced  by  appellant  ten- 
dered to  support  the  allegations  of  the  petition,  and,  therefore,  constituted 
a  prima  facie  case.  The  peremptory  instruction  was  erroneous.  The  trial 
judge  did  not  write  an  opinion,  and  we  are,  therefore,  at  a  loss  to  know 
upon  what  ground  he  based  his  ruling.  It  Is  argued  by  counsel  for  appel- 
lee, however,  that  the  circuit  judge  was  of  opinion  that  the  duties  of  the 
attorney,  John  S.  Ducker,  in  the  matter  of  examining  titles  and  perfecting 
mortgage  liens  on  behalf  of  his  client,  the  appellant  association,  extended 
only  to  the  examination  of  the  public  recoids  of  the  county  where  the  prop- 
erty was  situated;  that  as  the  lien  which  was  afterward  adjudged  against 
the  property  to  be  superior  to  that  of  appellant's  mortgage  lien  was  not  one 
of  record,  the  attorney  was  not  bound  to  look  for  it.  Such,  however,  was 
not  our  construction  of  the  attorney's  undertaking  when  the  case  was  here 
before,  nor  is  it  now.  We  then  said  the  bond  executed  by  the  attorney  to- 
the  association  in  nowise  altered  his  undertaking  to  it.  It  merely  assured 
its  faithful  performance.  The  association  in  voting  the  lean  left  it  to  itr 
attorney  to  learn  the  facts  and  to  advise  it  whether  there  were  other  lien» 
upon  the  title  of  the  property  to  be  mortgaged  to  secure  the  loan,  as  well  as 
learn  whether  the  title  was  a  perfect  fee  simple.  When  the  attorney  reported 
that  there  was  but  one  lien  against  the  title,  and  that  it  would  be  waived 
in  fa\or  of  appellant's  mortgage,  appellant  furnished  the  money  to  the  attor- 
ney to  i>ay  to  the  mortgagor  upon  the  completion  of  the  lien.  After  the 
examination  upon  which  the  attorney  reported,  and  before  he  had  paid  the 
money,  other  liens  had  attached  to  the  property,  that  of  materialmen  and 
mechanics  doing  work  in  building  a  house  upon  the  property.  It  is  shown 
that  the  attorney  knew  the  house  was  being  built.  He  consequently  knew 
that  somebody  was  furnishing  the  material  and  that  somebody  was  doing 
the  work.  Under  the  circumstances,  so  far  as  now  appears,  it  was  his  duty 
before  he  delivered  the  money  to  the  mortgagor  to  learn  whether  the  liens- 
created  by  statiite  for  this  material  and  these  services  were  discharged,  or  at 
least  were  waived,  so  far  as  his  client's  mortgage  was  concerned.  His  fail- 
ure to  do  this  was  a  breach  of  his  undertaking  to  his  client,*  and,  therefore, 
was  a  breach  of  the  covenant  of  the  bond  as  held  in  the  former  opinion." 
(The  Humboldt  Building  Ass'n  v.  Ducker's  Adin'r,  26  Ky.  Law  Kep.,  681. > 

On  the  return  of  the  case  it  was  tried  again  in  the  circuit  court  on  in- 
structions offered  by  the  plaintiff,  and  the  jury  having  found  for  the  de- 
fendant the  plaintiff  appeals. 

There  Is  no  inconsistency  between  the  opinion  delivered  on  the  first  appea> 
and  the  opinion  delivered  on  the  second  appeal.  On  the  second  appeal  the 
opinion  delivered  on  the  first  appeal  was  the  law  of  the  oase.  The  court  on 
the  second  appeal  merely  determined  that  the  facts  proved  by  the  plaintiff' 
made  out  f«r  it  a  prima  facie  case.    The  defendant's  side  of  the  case  bad 
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not  then  been  heard.  The  court  did  not  have  In  mind  on  the  second  appear 
the  evidence  for  the  defendant,  for  this  was  not  before  it.  Whether  the 
attorney  used  due  care  in  oonoludiDR  that  the  local  act  was  not  In  force  was- 
a  question  which  could  not  properly  be  presented  until  the  facts  shown  on* 
the  second  appeal  were  proved,  and  when  this  proof  was  made  then  the  de- 
fendant might  introduce  her  proof  to  show  that  he  had  used  due  care.  The- 
circuit  court  properly  so  construed  the  opinions. 

While  the  evidence  Is  conflicting,  it  is  not  such  as  to  warrant  us  In  dis- 
turbing the  verdict  on  the  ground  that  it  is  against  the  evidence.  The  mo- 
tion of  the  defendant  for  a  continuanoe  was  overruled  on  the  condition  that 
her  affidavit  should  be  read  as  the  deposition  of  her  absent  witness.  The- 
plaintilT  made  no  objection  to  this  at  the  time,  and  if  it  had  objectel  to  it 
she  would  have  been  entitled  to  a  continuance.  But  the  plaintiff  can  not 
try  the  case  without  objection  and  thereafter  complain  that  the  affidavit- 
was  read  as  the  deposition  of  the  witness.  The  statements  of  the  affidavit 
were  competent  evidence.    The  credibility  of  the  evidence  was  for  the  jury. 

Judgment  affirmed. 


BUCKNER'S  ADM'RS  v.  LOUISVILLE  &  NASHVILLE   R.  R.  CO. 

(Filed  May  81,  1fl05.) 

1.  Adminlstratore— Appointment— County  court— Jurisdiction— Action  by 
—Plea  in  abatement— Where  an  action  was  brought  against  a  railroad  com- 
pany by  L.  B.  and  F.  R.,  who  sued  as  administrators  of  deceased  for  dam- 
ages for  causing  his  detith,  it  was  error  in  the  lower  court  to  sustain  a  plea 
in  abatement  to  the  action  on  the  ground  that  the  plaintiffs  were  not  en- 
titled to  be  appointed  as  such  administrators,  because  not  next  of  kin  to 
the  deceased. 

2.  i^ame— The  county  court  having  the  jurisdiction  to  appoint  an  admin- 
istrator of  a  decedent,  necessarily  has  the  right  to  determine  whether  a 
given  applicant  is  related  to  the  decedent  in  the  degree  authorising  her  ap- 
pointment, and  the  fact  that  such  court  erred  in  so  deciding,  and  appointed 
another,  such  appointment,  though  erroneous,  is  not  void. 

W.  S.  Pryor  and  H.  P.  Cooper  for  appellants. 

W.  C.  McChord.and  Benjamin  D.  WarJQeld  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Alex.  Buckner,  deceased,  was  killed,  it  Is  claimed,  by  the  negligence  of 
appellee  company  in  the  operation  of  one  of  its  trains.  A  suit  was  brought 
against  appellee  by  Lucinda  Buckner  and  Frank  Rice,  who  sued  as  admin- 
istrators of  Alex.  Buckner,  to  recover  from  appellee  the  damages  sustained 
by  the  estate  of  the  intestate  by  reason  of  the  destruction  of  his  life.  Appel- 
lee pleaded  in  abatement  that  the  plaintiffs,  Lucinda  Buckner  and  Frank 
Rice,  had  never  been  the  administrators  of  Alex.  Buckner;  that  the  order 
of  the  county  court  attempting  to  appoint  them  was  void  because  of  lack  of 
jurisdiction  in  that  court  to  make  the  order  when   it  was  made.    This  plea 
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was  baae<1  upon  the  foct  that  the  ooucty  court  proceeded  to  make  the  ap'^ 
'Poiotnient  of  the  plalutifffl  as  administrators  Ijefore  the  second  term  of  the 
^county  court  after  the  death  of  decedent,  when  another,  to  wit.  Birdie 
■Buckner,  the  sole  dlAtrihiitee  of  the  decedent,  was  applying  for  letters  of 
admin istration  in  her  own  name.  It  is  claimed  that  Fertion  8806  of  Ken- 
tucky Statutes,  limitF  the  right  of  the  county  court  In  Felecting  admlnistra- 
tore  of  the  decedent's  estate  within  the  first  two  months  after  his  death  to 
such  of  his  rflations  as  are  next  entitled  to  distribution  of  his  estate,  and 
that  the  court  is  without  jurisdiction  to  appoint  a  stranger  administrator 
until  after  two  terms  of  the  county  court  have  passed  after  the  death  of  de- 
cedent.    The  case  of  Underwood  v.  Underwood,  111  Ky.,  966.  is  relied  on. 

The  fact  was  shown  that  Birdie  Buckner  was  lejially  entitled  to  qualify 
■as  admiDistratrlz  of  Alex.  Buckner.  (See  opinion  this  day  delivered  in 
Alex.  Buckner's  Adurr  y.  Birdie  Buclcner. )  But  it  does  not  follow  that  the 
.judgnieDt  of  the  county  court  appointing  Lucinda  Buckner  and  Frank  Rice 
as  adminifitrators  of  Alex.  Buckner  was  void.  The  facts  are  materially 
different  from  the  state  of  case  presented  In  Underwood  v.  Underwood. 
Here,  if  Birdie  Buckner  was  not  the  legitimate  child  of  Alex.  Buckner, 
then  he  died  without  iesue,  so  far  as  the  record  discloses.  In  that  event  his 
mother  would  have  been  the  next  of  kin,  and  entitled  to  distribution  of  his 
«state.  The  county  court  having  the  jurisdiction  to  appoint  an  administra- 
tor of  the  estate,  must  necessarily  have  the  right  to  determine  whether  a 
given  applicant  is  related  to  the  decedent  in  the  degree  claimed.  It  was, 
therefore,  competent  fur  that  tribunal  to  adjudge  the  fact  that  Birdie  Buck- 
ner was  not  in  fact  a  daughter  of  the  decedent.  Having  the  right  to  ad- 
judge that  fact,  the  judgment  of  the  county  court,  though  erroneous,  is  not 
void;  that  Frank  Rice,  a  stranger,  was  appointed  as  co- administrator  with 
the  mother  of  the  decedent  can  not  affect  the  validity  of  the  county  court's 
order  appointing  the  two  so  far  as  to  make  it  void.  If  it  had  been  true  that 
Birdie  Buckner  was  not  decedent's  daughter,  then  as  his  mother  would 
have  been  entitled  to  administer,  she  alone  would  have  had  the  right  to 
complain  that  another  was  associated  with  her  in  the  office  of  administra- 
tor. As  she  qualified  jointly  with  him  without  complaint,  no  one  else  will 
be  heard  to  raise  the  objection. 

As  the  judgment  of  the  county  court  appointing  Lucinda  Buckner  and 
Frank  Rice  as  administrators  was  not  void,  but  merely  erroneous,  ttiey, 
until  their  ofilce  was  terminated  by  a  reversal  of  the  County  court's  order 
Appointing  ihem,  or  was  cthf^rwise  ended,  had  all  the  authority  that  would 
have  been  possesued  by  the  administrator  rightfully  appointed.  Conaequently 
they  could  bring  a  suit  in  behalf  of  the  decedent's  estate,  and  could  bind 
the  estate  in  any  matter  in  which  a  legally  appointed  administrator  conld 
bind  it.  The  sureties  upon  their  bonds  would  be  liable  for  their  mal-ad- 
ministration.  Therefore,  the  plea  abatement  in  this  case  was  not  good,  at 
least  untiJ  the  judgment  of  the  circuit  court  reversing  the  appeal  of  Birdie 
Buckner  v.  Lucinda  Buckner  and  Frank  Rice. 

The  judgment  dismissing  the  petition  absolutely  in  this  case  is  reversed 
and  cause. remanded,  with  directions  to  allow  the  case  to  proceed  In  tlie 
name  of  the  rightful  administrator,  if  it  should  be  so  desired. 
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KING,  &o.  y.  SEE. 

(Filed  May  81,  1905— Not  to  be  reported.) 

LaDd—Ownersblp— Adverse  possession — One  who  pleads  and  relies  npoa 
<he  ownership  of  a  tract  of  land,  by  having  it  cleared  and  fenced  and  at- 
taobed  to  another  tract  on  whioh  be  resides,  and  by  showing  that  he  has  eo 
iield  and  claimed  it  continuously  and  adversely  for  more  than  fifteen  jears, 
'Is  entitled  to  recover  it  independent  of  any  other  title. 

A.  W.  Baker  for  appellants. 

Appeal  from  Jaokson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nnnn. 

On  the  2d  of  January,  1904,  these  appellants,  the  children  and  heirs  of 
Joshua  King,  instituted  this  action  in  ejectment  against  appellee  for  the 
recovery  of  about  eight j  acres  of  land.  They  alleged  that  they  were  the 
owners  of  it  by  descent  from  their  father. 

Appellee  answered,  denying  their  ownership,  and  alleged  that  he  was  the 
owner  thereof;  that  he  purchased  it  from  one  Vnnce  in  the  year  1887,  and 
accepted  a  bond  for  title;  that  he  obtained  the  deed  for  it  in  the  month  of 
June,  1888,  and  immediately  upon  his  purchase  of  it  he  took  possession 
thereof  and  enclosed  the  greater  portion  of  it  with  a  fence,  and  that  for 
more  than  fifteen  years  next  before  the  institution  of  this  suit  he  had  held 
«nd  claimed  the  land  as  his  own  to  a  well-marked  and  defined  boundary, 
and  that  he  had  held  it  adversely  to  the  appellants  as  well  as  the  world; 
that  his  possession  and  claim  of  ownership  was  notorious. 

Appellants  replied  to  this,  and  denied  that  appellee  had  held  the  actual, 
adverse  and  continuous  possession  of  it  for  the  period  of  fifteen  years,  but 
alleged  he  had  only  so  held  it  for  about  two  years.  They  alleged  that  ap- 
pellee's title  was  obtained  by  a  sale  of  the  land  for  taxes  and  was  wholly 
unfounded,  and  was  not  a  good  or  valid  title.  The  case  was  transferred  to 
the  equity  docket  by  consent  of  parties,  proof  was  taken  by  depositions,  and 
the  court  tried  the  case  and  dismissed  the  petition  of  appellants,  from 
which  judgment  they  have  appealed.  The  appellants  claim  that  the  plea  of 
appellee  of  adverse  possession  of  the  land  was  defective  by  not  alleging  that 
he  held  the  actual  possession  of  It  for  more  than  fifteen  years.  Even  if  the 
petition  was  defective  in  this  regard,  it  was  cured  by  the  reply  of  the  appel- 
lants, they  having  by  denial  put  that  fact  in  issue.  The  appellee  proved 
that  this  land  adjoined  his  home  farm,  and  when  he  purchased  it  in  1887  he 
cleared,  fenced  and  attached  to  his  home  place  the  greater  portion  of  this 
land,  and  claimed  to  the  outside  and  a  well-marked  boundary,  and  that  he 
was  in  the  actual  and  adverse  possession  of  this  land  from  that  time  to  the  In- 
stitution of  this  action,  a  period  of  more  than  fifteen  years;  that  about  two 
years  before  the  institution  of  this  action  he  permitted  his  son  to  erect  a 
residence  on  it.  The  appellants'  proof  conduces  to  show  that  they  regarded 
this  two  years'  occupancy  by  the  son  of  appellee  as  the  only  actual  and  ad- 
verse possession  he  had  had.  They  do  not  deny  that  the  appellee  had  taken 
possession  of  this  land  in  the  manner  stated  by  him,  but  appear  to  not  have 
regarded  that  as  such  actual  and  adverse  possession  as  would  ripen  into 
title  by  lapse  of  time. 
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In  thlB  they  are  luietaken.  Appellee's  holding  has  eTery  element  of  stf- 
Terse  possession,  and  being  for  a  longer'  period  than  fifteen  years,  it  ha» 
ripened  into  title.  Having  arrived  at  this*  conclusion,  it  is  unnecessary  U> 
determine  the  validity  of  the  tax  title. 

For  these  reasons  the  Judgment  of  the  lower  oourt  is  afl9rmed. 


THE  GEORGE  WEIDEMAXN  BREWING  CO.  v.   WOOD. 
(Filed  Mtiy  81,  1606— Not  to  be  reported.) 

1.  Master  and  servant— Use  of  defective  scaffold— Duty  of  master — Duty  of 
aervant— In  an  action  by  a  servant  against  the  master  for  injuries  by  the- 
falling  of  a  defecti'^e  scaffold  furnished  by  the  master,  for  uem  in  painting 
a  building,  Held— That  while  it  was  the  duty  of  the  master  to  furnish 
the  servant  with  safe  scaffolding,  it  was  likewise  the  duty  of  the  aervant  to 
use  ordinary  care  to  inspect  the  same  so  as  to  discover  its  defects  and  avoid 
being  Injured,  and  a  foilure  to  do  so  will  prevent  a  recovery. 

8.  Hidden  defects— If,  however,  the  scaffold  was  defective  and  so  con- 
Btructed  as  that  its  defective  condition  was  not  known,  and  could  not  by 
ordinary  care  have  been  discovered  by  the  servant,  and  by  reason  thereof  it 
fell  and  injured  him,  the  master  is  liable  in  damages  for  the  injury. 

3.  Instruction— An  instruction.  No.  4,  "should  the  jury  believe  from  the 
evidence  that  at  the  time  of  the  accident  plaintiff  knew,  or  by  the  exercise 
of  ordinary  observation  and  diligence  in  his  line  of  service  might  have  dis. 
covered  or  known,  that  the  scaffolding  was  caielessly  constructed,  if  such- 
be  the  case,  but  failed  to  so  inform  or  protect  himself  from  danger,  whereby 
he  was  precipitated  to  the  ground  and  injured,  t^iey  should  find  for  the  de- 
fendant," held  to  be  proper. 

George  Washington  for  appellant. 

J.  C.  &  B.  A.  Wright  and  W.  A.  Burkamp  for  appellee. 

Appeal  from  (^lampbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  Edwin  Wood,  and  one  George  Herman  were  injured  by  the 
falling  of  a  scaffold  upon  which  they  were  standing  while  engaged  in  the 
work  of  painting  the  inside  walls  of  a  building  owned  by  appellant.  The 
scaffold  and  a  platform  to  which  it  was  attached  were  also  the  property  of 
appellant  and  constructed  by  its  servants  for  the  use  of  appellee  and  Her- 
man, who,  with  other  parties,  were  employed  by  appellant  to  perform  the 
work  of  painting  and  building  mentioned.  By  the  giving  away  of  the 
scaffold  appellee  and  Herman  were  thrown  to  the  floor,  eight  feet  below,  and 
under  the  scaffold,  thereby  crushing  one  of  appellee's  feet,  breaking  a  bone 
thereof  and  otherwise  injuring  him. 

For  the  injuries  thus  sustained  appellee  sued  and  recovered  of  appellant 
in  the  lower  court  1400  in  damages,  and  the  reversal  of  that  judgment  ifr 
sought  by  this  appeal.  The  action  was  baaed  upon  the  alleged  negligence  of 
appellant  in  failing  to  provide  appellee  with  a  reasonably  aafe  scaffold  from 
which  to  do  the  painting  required  of  him  by  appellant. 

The  defense  interposed  by  appellant's  answer  was  made  up  of  a  denial  of 
the  negligence  complained  of,  an  averment  that  appellee'a  injuries  were 
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^eansed  by  the  DHgUgence  of  a  fellow  servant,  and  that  be  was  himself  gniltj 
^f  contributory  negligence,  bnt  for  which  he  would  not  have  been  injured. 
TThe  platform  from  the  deck  of  which  appellee  fell  was  a  moveable  one, 
«tanding  upon  loUers.    The  scaffold  attached  to  same  was  constructed  upon 
brackets  or  cleats  which  were  permanently  fastened  to  the  uprights  of  the 
moveable  platform,   about  eight  feet  from  the  floor.    Upon  these  cleats 
Yplanks  were  placed  upon  which  the  painters  stood  when  at  work.    These 
-planks  projected  over  and  beyond  the  sides  of  the  platform,  and  because  of 
-several  iron  columns  in  the  roolb  where  the  painting   was  being  done  it 
was  necessary  in  moving  the  platform  as  the  painting  progressed  to  remove 
the  planks  from  the  cleats  to  enable  it  to  pass  the  columns.    The  platform 
'had  been  moved  and  the  planks  taken  off  several  times  during  the  week 
'upon  the  Saturday  of  which  appellee  was  injured.    The  cleats  were  per- 
manently nailed  to  the  platform  at  the  beginning  of  the  work  of  paintinic 
nearly  a  week  before  the  accident  occurred,  and  in  fastening  them  to  the 
"platform  appellee  and  Herman  assisted'  appellant's  servants  entrusted  with 
the  work  of  constructing  the  scaffold. 

It  appears  that  there  were  three  cleats  upon  the  side  of  the  platform,  one 
at  each  end  and  one  near  the  middle.    Upon  these  were  laid  three  planks. 
TTwo,  one  inch  in  thickness,  being  laid  at  one' end,  and  one  two  inches  in 
thickness  being  used  for  the  other  end.    These  planks  should  have  been  so 
'placed  as  to  rest  upon  the  center  cleat  and  upon  each  other.    Upon  the  after- 
noon of  Saturday,  according  to  the  evidence  of  appellee,  appellant's  servants 
^in  charge  of  the  work  moved  the  platform  and  rebuilt  the  scaffold  by  again 
placing  the  planks  upon  the  cleats,  but  In  doing  so  put  one  of  the  thin 
^t)oards  upon  the  cleats,  allowing  the  end  thereof  to  project  beyond  the  mid- 
•  die  cleat  some  distance,  then  laid  upon  the  other  end  the  thick  board,  so  as 
to  cause  the  inner  end  to  stop  short  of  the  middle  cleat  and  allow  it  to  rest 
'Upon  the  end  of  the  thin   board  alone,  after  which  the  second  thin  board 
was  placed  over  the  first  thin  board  and  the  end  of  the  thick  one,  thereby  so 
^covering  the  end  of  the  thick  board  as  to  prevent  appellee  and  Herman  from 
-«eeing  that  it  did  not  rest  on  the  middle  cleat,  which  left  them,  as  they 
(testified  upon  the  trials  unaware  of  the  danger  of  standing  upon  the  scaffold. 
When  the  scaffold  was  thus  arranged  appellee  and  Herman  were  engaged  in 
fpaintiog  in  another  part  of  the  room,  bnt  upon  completing  the  work  where 
they  were  engaged  it  became  necessary  for  them  to  re-ascend  the  platform 
4ind  scaffold  to  resume  work  on  that  patt  of  the  wall  that  oould  be  reached 
^rom  the  scaffold.    Thereupon  appellee  carrying  his  brushes  and  paints,  by 
ithe  use  of  a  step  ladder,  went  upon  the  platform  and  scaffold.    According 
Tto  his  testimony  and  that  of  Herman  he  then  walked  the  entire  length  o^ 
•the  scaffold,  holdiog  onto  the  main  platform,  for  the  purpose  of  testing  It, 
■«nd  as  it  appeared  to  him  to  be  safe,  he  went  to  work  painting  the  wall  and 
was  immediately  joined  by  Herman,  who  also  went  to  work  at  the  other 
•end  of  the  scaffold  opposite  appellee.    As  their  work  progressed  they  ap* 
vproaohed  each  other  at  the  point  where  the  thick  board  failed  to  reach  the 
middle  cleat  and  when  nearly  together  the  boards  gave  way  beneath  them, 
«the  outer  ends  reared  up  and  they  were  precipitated  to  the  ^oor  beneath. 

The  testimony  of  appellant  was  to  the  effect  that  whatever  defects  existed 
dn  the  scaffold  were  known  to  appellee  and  Herman  because  they  had  at  the 
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beginning  helped  to  oonstruct  the  scaffold,  and  its  defects  at  the  time  of  tbtt 
accident  were  plainly  visible,  or  if  not  visible^  that  It  was  their  duty  and 
the  castom  of  painters  to  see  to  the  safety  and  fitness  of  the  platforms  and 
scaffolding  used  by  them  in  performing  their  work,  and  the  exercise  of  or- 
dinary care  upon  their  part  would  have  enabled  them  to  discover  the  defect- 
lv3  condition  of  the  scaffold  and  prevent  their  injuries. 

Appellant's  testimony  in  some  measure  alHO  tended  to  prove  that  appellee 
and  Herman  fell  because  they  went  beyond  the  cleat  at  one  end  of  the  scaf- 
old,  and  thereby  caused  that  part  of  the  scaffold  to  go  down  on  the  outer 
cleat.  Upon  the  other  hand,  appellee's  evidence  conduced  to  prove  that  the 
fall  thereof  occurred  by  the  defective  manner  in  which  the  planks  were  laid 
upon  the  scaffold,  and  that  the  defect  was  so  concealed  that  it  could  not  be 
discovered  by  ordinary  care  upon  appellee's  part  in  inspecting  it  The 
testimony  as  to  all  the  issues  made  by  the  pleadings  was  conflicting,  but  it 
was  the  province  of  the  jury  to  settle  the  questions  of  fact  presented  for 
their  consideration  by  the  instructions  of  the  court,  and  as  it  can  not  be  said 
that  there  was  no  testimony  to  support  the  verdict,  or  that  it  resulted  from 
either  passion  or  prejudice  on  the  part  of  the  jury,  this  court  is  powerless 
to  disturb  it,  and  this  would  be  true  even  though  the  court  were  of  opioion- 
that  the  verdict  is  against  the  weight  of  the  evidence.  It  is  contended  by 
the  learned  counsel  for  appellant  that  the  trial  oourt  should  not  have  given 
Instructions  "A.  and  B.,"  and  that  they  were  improper  and  highly  preju- 
dicial to  appellant. 

Instruction  A.  is  as  follows:  "The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendant  constructed  the  scaffold  or 
platform  from  which  plaintiff  fell,  and  that  it  had  plaintiff  to  go  thereon  to 
paint  upon  its  building,  and  that  said  scaffold  or  platform  was  not  a  fit 
place  from  which  to  paint  on  said  building,  and  that  it  was  constructed 
carelessly  and  negligently,  and  without  the  exercise  of  ordinary  care,  and 
that  the  plaintiff  did  not  know  of  its  defective  condition,  and  that  by  reason 
of  its  careless  and  negligent  construction  it  fell  down  and  plaintiff  was  in- 
jured  thereby,  then  their  verdict  will  be  for  the  plaintiff." 

Instruction  "B."  is  expressed  in  these  words:  ''The  court  instructs  the 
jury  that  it  was  the  duty  of  defendant  to  furnish  the  plaintiff  a  reasonably 
safe  scaffold  from  which  to  paint  upon  its  building,  and  that  if  they  believe 
from  the  evidence  that  the  scaffold  from  which  plaintiff  fell  was  unsafe  and 
dangerous,  and  that  defendant  knew  of  its  unsafe  and  dangerous  condition, 
or  could  have  so  known  by  the  exercise  of  ordinary  care  upon  its  part,  and 
that  plaintiff  did  not  know  of  Its  unsafe  or  dangerous  condition,  then  their 
verdict  must  be  for  the  plaintiff." 

In  Fflsterer  v.  Peter  &  Co.,  35  Ky.  Law  Rep.,  1608,  which  is  a  well  con- 
sidered, and  one  of  the  most  recent  cases  on  the  question  here  involved,  we 
find  this  statement  of  the  law:  "The  duty  of  furnishing  Fafe  tools  and  ma- 
terials and  place  to  work  is  primarily  on  the  master,  and  the  servant  wa&> 
under  no  duty  to  discover  such  defects,  and  unless  he  knew  of  their  exist- 
ence, or  they  were  patent  and  obvious  to  a  peison   ol  his  experience  and 
understanding,  that  he  would  not  be  precluded  from  recovery.    *    *    *    The- 
rule  of  course  does  not  apply  where  examination  and  inspection  is  in  the- 
line  of  the  employe's  duty. " 
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The  foregolnff  general  mle,  together  with  the  qualification  last  expressed,. 
le  announced  in  the  following  cases,  which  are  referred  to  and  approved  in* 
Pflsterer  v.  Peter  &  Co.,  supra,  viz. :  L.  &  N.  R.  R.  Co.  v.  Foley,  W  Ky.^ 
280;  Champion  Ice  Mfg.  Go.  v.  Carter,  21  Ky.  Law  Rep.,  811. 

As  already  stated,  much  of  appellant's  testimony  conduced  to  show  that' 
the  duty  of  examining  and  inspecting  the  scaffold  and  appliances,  indis- 
pensably necessary  to  his  vooation,  rested  upon  the  appellee.  As  well  saidi 
by  counsel:  ''The  scaffold  to  the  painter  is  the  next  thing  to  the  mechanic's- 
tool;  it  is  an  essential  part  of  his  business;  without  it  he  can  not  do  his 
work.*' 

It  was,  therefore,  a  part  of  appellee's  duty  to  Inspect  the  scaffold  from 
which  he  fell  for  the  purpose  of  ascertaining  whether  it  was  reasonably  safe 
for  his  use  in  the  performance  of  the  work  required  of  him  by  appellant, 
but  while  such  was  his  duty,  if  by  the  exercise  of  ordinary  care  upon  his 
part  in  making  such  inspection  the  defective  or  unsafe  condition  of  the- 
scaffold  could  not  reasonably  have  been  discovered,  he  nevertheless  was- 
en titled  to  recover. 

Instruction  **A."  was  improper,  but  in  view  of  Instruction  "B.,"  "I."" 
and  ''4,"  which  were  given  by  the  court,  it  could  not  have  been  prejudicial 
to  appellant.  *'B."  we  have  already  quoted.  By  instruction  "I."  the  jury 
in  substance  were  told  that  though  they  might  believe  that  appellant  ''was 
guilty  of  the  negligence  in  the  construction  of  the  scaffold  in  question,"  if 
plaintiff  was  also  guilty  of  negligence,  but  for  which  his  injuries  would  not 
have  been  received,  they  should  find  for  defendant. 

Instruction  4  presented  to  the  jury  the  rule  of  law  for  which  appellant's 
counsel  so  earnestly  contends.  It  Is  as  follows:  "Should  the  jury  believe 
from  the  evidence  that  at  the  time  of  the  accident  complained  of  the  plain- 
tiff knew,  or  by  the  exercise  of  ordinary  observation  and  diligence  in  hi» 
line  of  service  might  have  discovered  or  known,  that  the  scaffolding  in  ques- 
tion was  carelessly  constructed.  If  such  be  the  case,  but  failed  to  so  inform 
or  protect  himself  from  danger  by  reason  whereby  he  was  percipitated  ta 
the  ground  and  Injured,  they  should  find  for  the  defendant." 

We  see  no  ground  for  applying  the  doctrine  of  fellow  servant  in  this  case. 
Though  in  accepting  employment  at  the  hands  of  appellant  appellee  was 
not  relieved  of  the  duty  of  examining  the  scaffold  to  be  used   in  performing 
the  require<1  service  because,  in  view  of  the  character  of  work  to  be  performed' 
it  was  in  the  line  of  his  duty  to  make   such   examination,  it  wag  also  the 
duty  of  appellant  to  provide  him  with  a  reasonably  safe  place  and  appliances 
for  doing   his  work,  and   this  duty  of  the  master  being  primary,  could  not 
be  delegated  to  another  servant  so  as  to  exempt  the  master  from  liability  for 
Injury  resulting  to  the  one  employed  from  the  master's  negligent  failure  to 
provide  a  reasonably  safe  place  or  appliances  for  doing  his  work.    In  other 
words,  in  a  case  like  the  one  at  bar,  the  exemption  to  the  master  from  such 
liability  must  result  from  the  negligence  of  the  servant  In  failing  to  make- 
the  examination  of  the  place  of   work  or  appliance  to  be  used,  when  such 
examination  would  have  enabled  him  to  discover  the  defective  or  dangerous 
condition  of  the  place  or  appliance.    We  think  the  instructions  as  a  whole 
fairly  presented  to  the  jury  all  the  law  of  the  case. 

Wherefore,  the  judgment  appealed  from  is  affirmed. 


1016  HATOHEB  V.   WAGNSB. 

To  8o  much  of  the  foregoing  opinioo  as  approves  instruotioD  No.  4  as  one 
that  was  properly  given  in  this  case.  Judge  Nunn  dissents. 


HERMAN  ▼.  THE  GEORGE  WEIDEMANN  BREWING  CO. 

(Filed  May  81,  1905— Not  to  be  reported.) 

Affirmed  upon  authoiity  of  The  George  Weidemann  Brewing  Co.  ▼.  Wood, 
decided  May  81,  1906. 

J.  C.  &  B.  A.  Wright  and  W.  A.  Burkamp  for  appellant. 

George  Washington  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  George  Herman,  was  Injured  by  the  falling  of  a  scaffold 
while  in  the  employ  of  appellee,  and  engaged  in  the  work  of  painting  a 
building  owned  by  it.  He  sued  appellee  in  the  Campbell  Circuit  Court  to 
recover  damages  for  his  injuries  upon  the  ground  that  they  were  caused  by 
the  alleged  negligent  failure  of  appellee  to  provide  him  a  reasonable  safe 
scaffold  for  use  in  the  work  required  of  him.  On  the  trial  of  the  case  in  the 
lower  court  the  jury  returned  a  verdict  in  favor  of  appellee  and  judgment 
WAS  duly  entered  in  the  latter's  favor  pursuant  thereto,  from  which  an 
appeal  was  taken. 

One  Edwin  Wood,  another  employe  of  appellee,  who  was  on  the  scaffold 
with  appellant  at  the  time  it  fell,  was  also  injured  in  the  accident.  He  like, 
wise  sued  appellee  for  the  injuries  sustained  by  him,  but  was  more  fortunate 
than  appellant  Herman,  as  he  recovered  judgment  against  appellee  for  1400 
in  damages.  Upon  the  appeal  In  that  case  the  judgment  of  the  lower  court 
was  this  day  affirmed,  and  as  the  evidence  in  that  case  was  substantially 
the  same  as  that  presented  by  the  record  herein,  and  the  issues  and  iDStnic- 
tlons  practically  the  same  as  in  this  case,  the  record  in  the  Wood  case  is  re- 
ferred to  for  a  statement  of  the  facts  and  issues  Involved  in  this  case.  Find- 
ing no  error  in  the  instructions  in  this  case,  and  it  being  the  proylnoe  of 
the  jury  to  determine  the  questions  of  fact  presented  for  their  consideration 
by  the  instructions,  and  there  being  no  error  complained  of  except  anch  a' 
were  presented  vby. objections  made  to' the  instructions,  we  find  no  reaaon 
for  disturbing  the  verdict  of  the  jury. 

Hence  the  judgment  is  affirmed. 

Judge  Nunn  dissents.  . 


HATCHER  V.  WAGNER. 

(Filed  May  81,  1905.) 

Attachments— Levy  on  land— Notioe  to  subsequent  purchaser— While  the 
levy  of  an  order  of  attachment  on  a  tract  of  land,  by  giving  the  occupaiit  a 
copy  and  posting  another  copy  on  it.  creates  a  lien  on  that  tract  and  affects 
the  parties  to  the  action,  as  well  as  subsequent  purchasers,  such  a  levy  can 
not  be  extended  to  another  and  different  tract  at  least  a  half  a  mile  distant 
from  the  other  so  as  to  give  a  lieu  on  it,  which  would  affect  a  subsequent 
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purchaser,  leeeee  or  iDoumbrancer.  There  belnff  do  one  occupy iDg  the  land, 
«  lien  could  only  be  created  on  it  so  as  to  affect  a  subsequent  purchaser,  by 
leaving  in  a  conspicuous  place  on  the  land  a  copy  of  the  order. 

York  &  York  find  Hazelrlgg  &  Hazelrlgg  for  appellant. 

James  Goble  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  26th  of  February,  1892,  T.  B.  Scott  purchased  from  one  Meyer 
'Scharoburg  and  wife  the  tract  of  land  in  controyersy,  and  received  a  con- 
veyance  for  the  same.  On  the  4th  of  June,  1898,  Scott  and  wife  sold  and 
•conveyed  this  la^d  to  T.  P.  Wagner,  the^  appellve. 

Before  these  sales  A.  J.  Auzier  and  James  M.  York,  on  the  18th  of  Jane, 
1890,  iostituted  a  suit  against  Meyer  Schamburg  and  others  on  a  debt  against 
them,  and  sued  out  an  order  of  attachment  against  their  property,  which 
was,  on  the  2l8t  of  July,  1800.  levied  by  the  sheriff  of  Pike  county,  who  en- 
dorsed on  it  the  following  return:  "Executed  by  delivering  to  J.  H.  Leslie 
a  copy  of  the  within,  and  posted  a  copy  of  the  same  on  J.  H.  Leslie's  land, 
July  81st,  1890." 

Auzier  and  York  took  judgment  for  their  debt,  at  the  January,  1899,  terra 
of  the  Pike  Circuit  Court,  sustaining  their  attachment,  and  decreeing  the 
aale  of  two  tracts  of  their  land  to  satisfy  their  judgment.  The  second  tract 
described  in  the  judgment  included  the  land  in  controversy.  The  two  tracts 
•of  land  were  sold  on  the  20th  of  March,  1899,  and  purchased  by  the  appel- 
lant, Hatcher.  Appellee  was  present  and  objected  to  the  sale,  so  far  as  It 
•embraced  the  land  in  controversy,  on  the  ground  that  he  was  the  owner  of 
it.  The  sale  was  approved  by  the  court  and  both  tracts  were  conveyed  to 
the  appellant  and  he  was  awarded  a  writ  of  possession.  This  suit  was  in- 
atituted  to  cancel  the  deed  to  appellant,  in  so  far  as  it  embraced  the  land 
purchased  by  appellee,  and  to  quiet  his  title  to  same.  He  succeeded  in  the 
court  below,  hence  this  appeal. 

Appellant  claims  that  the  land  was  under  attachment,  in  the  suit  of 
Auxier  and  York  against  M.  Schamburg,  &c.,  at  the  time  appellee  pur- 
•chased ;  that  a  lis  pendens  existed,  and  the  title  ho  (appellee)  acquired  is  in- 
ferior, and  should  yield  to  his  superior  and  better  title.  The  appellee  con- 
tends, that  no  part  of  the  land  in  controversy  was  levied  upon  by  the 
attachment  referred  to,  and  that  no  l|en^  or  lis  pandens  eHflted.  The  first 
proposition  is,  was  the  land  in  question  levied  onf  It  is  shown  to  be  a  sep- 
arate and  distinct  tract,  situated  more  than  half  a  mile  distant  from  that 
•on  which  J.  H.  Leslie  lived;  that  neither  Leslie  nor  any  one  else  was  occupy- 
ing it  at  the  time;  that  all  the  levy  that  was  made  was  to  give  J.  H.  Leslie 
a  copy  of  the  attachment,  and  to  post  another  on  the  land  he  then  occupied, 
which  was  the  first  tract  described  in  the  judgment  of  Auxier  and  York  v. 
Schamburg,  &o.  We  expressly  reserved,  and  do  not  decide,  the  question 
whether  the  levy  of  this  attachment  was  sulBcient  to  create  a  lien  on  the 
land  between  the  parties  to  the  action.  The  question  before  us  is,  was  the 
description  of  the  land  in  the  officer's  return  sufficient  to  create  a  lis  pen- 
«n8  lien,  so  as  to  make  the  title  of  a  third  party,  a  purchaser,  subject  to  the 
lien? 
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The  Code  and  statnte  prescribed  how  an  attachmeDt  lien  on  real  estate^ 
maybe  obtained  and  continued.  Section  208  of  the  Civil  Code  proT  ides: 
'*The  order  of  attachment  shall  be  executed  by  the  sheriff  without  delay  ii^ 
the  following  manner:  First,  upon  real  property,  by  leaving  with  the  occu- 
pant thereof,  or,  if  there  be  no  occupant,  in  a  conspicuous  place  thereon,  a 
copy  of  the  order. ' ' 

Subsection  2  of  section  3358  of  the  statutes  provides:  *'No  attachment  or 
execution  hereafter  issued,  nor  levy  or  sale  under  either,  shall  in  any  man> 
ner  affect  the  right,  title  to  or  interest  of  a  subsequent  purchaser,  lessee  or 
incumbrancer  without  notice  thereof  of  any  real  estate,  or  any  interest 
therein,  upon  which  attachment  or  execution  may  be  or  may  have  been 
levied,  except  fi'om  the  time  there  shall  be  filed  in  the  office  aforesaid 
(county  clerk'  office)  a  memorandum,  showing  the  number  and  style  of  the 
action  in  which  said  attachment  or  execution  issued,  the  court  from  which. 
It  issued,  the  number,  if  any,  of  such  attachment  or  execution,  the  date 
thereof,  and  the  name  of  the  persons  in  whose  favor  and  against  whom  re> 
spectively  it  issued.    Such  notice  may  l3e  filed  by  any  party  in  interest.'* 

It  is  conceded  that  this  provision  was  not  complied  with  by  the  attachinip 
creditors  or  any  one  in  interest,  but  it  is  contended  by  appellant  that  appel- 
lee had  notice  of  the  existence  of  the  levy  and  lien  before  he  purchased. 
Upon  the  question  of  notice  there  was  an  issue,  and  the  proof  very  conflict- 
ing. In  our  opinion  the  levy  of  an  order  of  attachment  on  one  tract  of 
land,  by  giving  the  occupant  a  copy  and  posting  another  on  It,  creates  a  lien, 
on  that  tract,  and  affects  the  parties  to  the  action  as  well  as  subsequent  pur- 
chasers, but  such  a  levy  can  not  be  extended  to  another  and  different  tract,, 
at  least  one  half  mile  distant  from  it,  so  as  to  give  a  lien  on  it.  which 
would  affect  a  subsequent  purchaser,  lessee  or  incumbrancer.  There  being 
no  one  occupying  the  land  if)  oontroverny,  an  attachment  lien  could  be 
created  on  it  so  as  to  affect  a  subsequent  purchaser,  lessee  or  incumbrancer 
only  by  leaving  in  a  conspicuous  placu  on  the  land  a  copy  of  the  order.  The 
Code  requires  this. 

On  the  2d  of  Mny,  ]89f},  and  after  the  purchase  of  the  land  by  the  appel- 
lant at  the  commissioner's  sale,  the  person  who  was  the  officer  who  levied, 
the  attachment  was  permitted  by  the  court  to  amend  his  return  by  givinfi  & 
more  particular  description  of  the  property  levied  upon  by  him.  He  en- 
deavored to  describe  it  in  such  n  way  as  to  include  the  land  in  controversy. 
What  was  the  purpose  of  procuring  this  amended  return  almost  nine  years 
after  the  levyi'  If  a  Hen  existed  by  virtue  of  n  levy,  it  wa.«  all  appellant 
could  demand;  and  if  it  did  not  exli^t  to  the^extent  to  malte  appellee  a  pen- 
dente lite  purchaser,  the  amended  return  could  not  relate  back  to  the  levy, 
and  cut  off  the  right  of  an  intervening  purchaser.  (Stone  v.  Connelly,  1 
Met.,  657;  Jones  v.  Lusk,  2  Met.,  859.) 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


STANHOPE  V.  AGNEW. 

(Filed  May  31,  1906-Not  to  be  reported.) 

Sale  of  horse— Uncontradicted  evidence— Instructions — Warranty— In   an 
action  for  damages  for  breach  of  warranty  in  the  sale  of  a  horse,  where  the 
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UDCODtradicted  evideDce  ahowB  the  sale  wag  made,'  it  was  proper  for  tlia>< 
court  Id  the  iostructioD  to  the  jury  to  assume  that  the  sale  was  made,  andt. 
to  submit  only  the  question  whether  or  not  there  was  a  warranty. 

John  T.  Shelby  for  appellant. 

Allen  &  Duncan  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

This  is  an  action  upon  a  covenant  of  warranty  in  the  sale  of  a  mare.    Th» 
issues  presented  were,  first,  a  denial  that  the  defendant  had  sold  the  plain^ 
tiff,  appellee,  the  mare;  and,  second,  a  denial  that  he  had  warranted  her. 
The  proof  was  all  one  way  that  the  sale  was  to  the  plaintiff.    Consequently^ 
the  court  did  not  err  in  instructing  the  jury  In  assuming  that  the  sale  waft. 
to  the  plaintiff.    There  was  not  a  scintilla  of  evidence  to  the  contrary.    The 
plaintiff,  Agnew,  testified  that  the  sale  was  to  him,  and  not  to  Creighton» 
through  him  as  agent.     Creighton,  alleged  to  have  been  the  principal  In  the^. 
purchase,  also  testified  that  he  did  not  buy  the  mare,  nor  authorize  it,  but. 
that  the  plaintiff  did.    The  only  thing  that  gave  color  to  the  claim  that  the* 
sale  was  not  to  the  plaintiff  was  that  the  plaintiff  was  a  general  agent  and 
manager  in  transacting  the  business  of  buying   and  handling  horses  for- 
Crelghton,  whose  name  he  signed  to  checlLS,  including  the  cheek  given  la 
payment  for  the  mare  in  this  case  under  an  arrangement  with  CrelghtoiL, 
loaning  him  the  money  to  do  so.    Defendant  admitted  the  sale  of  the  mare» 
and  admitted  the  transaction  was  with  the  plaintiff.    He  did  not  claim  that . 
he  had  any  dealing  whatever  with  Creighton. 

If  this  had  been  a  suit  by  the  seller  against  the  alleged  principal  upon  the^ 
ground  that  his  general  agent,  in  acting  within  the  apparent  Fcopeof  his. 
authority  acted  for  him,  it  would  present  an  entirely  different  question— one. 
of  estoppel.  But  that  has  no  place  in  this  case.  The  seller  was  not  attempt- 
ing to  hold  the  plaintiff's  employer,  nor  was  he  bound  to  plaintiff's  em- 
ployer in  any  event  under  the  evidence  in  the  case.  It,  therefore,  appears, 
as  an  undisputed  fact  in  the  record  that  the  sale  of  the  mare  was  to  the', 
plaintiff,  Agnew,  and  not  to  Creighton.  for  whom  he  worked. 

The  Instiuctlons  submitting  to  the  jury  the  measure  of  damages  follow 
the  rule  repeatedly  laid   down   in   this  State  in  actions  of  this  kind.     The- 
question  whether  there  wan  or  not  a  warranty  was  fairly  submitted   to  the. 
jury. 

There  Is  no  error  in  the  record  and  the   judgment  must  be  affirmed,  with, 
damages. 


CONTINENTAL  INSURANCE  CO.  v    THOMASON. 
(Filed  January  81,  1005— Not  to  be  reported.) 
James  A.  Moore,  John  A.  Moore  and  H.  E.  Hall  for  appellant. 
James  A  James  and  A.  C.  Moore  for  appellee. 
Appeal  from  Crittenden  Circuit  Court. 
Judge  Paynter  delivered  the  following  dissenting  opinion: 
The  agent  reciving  the  money  had  no  authority  to  issue  a  policy  of  in^^ 
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finranoe,  nor  bad  he  aoy  authority  to  make  a  oontract  of  iDRurance  for  tbo 
Tompanj.  He  did  not  have  any  authority  to  bind  the  company  by  contract. 
The  company,  therefore,  could  not  be  charged  with  notice  of  a  fact  with 
which  his  agency  had  nothing  to  do.  If  he  could  not  make  a  contract  for 
the  company,  he  could  not,  by  being  made  aware  of  a  fact  concerning  a 
contract  which  he  had  neither  authority  to  make  nor  abrogate,  revive  it  after 
It  had  ceased  to  eziat.  He  did  not  act  at  ail,  therefore,  he  can  not  be  said 
to  be  acting  within  the  scope  of  his. authority.  'J^bi^jQOurt  Imputes  to  the  com - 
)Miny  the  knowledge  of  the  agent's  action  about  a  matter  with  which  his 
agency  had  nothing  to  do.  The  rule  of  the  Spiers  case  has  no  application 
to  the  facts  of  the  case.  The  court  seems  to  think.  It  does,  because  the  agent 
might  have  taken  an  application  for  a  policy,  although  It  is  confeaeed  he 
had  no  authority  to  make  a  contract  of  Insurance. 

Judge  Barker  concurs. 

For  original  opinion  see  ante,  page  168. 


CLAY'S  GUARDIAN  v.  CLAY. 
(Filed  May  S6,  1906— Not  to  be  reported.) 

1.  Maintenance  of  child  out  of  its  own  estate— Duty  and  obligation  of 
parents— Where  a  ward  had  an  eBtate  sufficient  to  support  it  there  was  no 

necessity  for  the  father  to  contribute  to  its  support. 

2.  Same— Under  the  provisions  of  section  8082,  Kentucky  Statutes,  it  U 
the  duty  of  the  guardian  tc  maintain  and  educate  the  ward  out  of  Its  own 
'Estate. 

Qrant  £.  Lilly  for  appellant. 

H.  Clay  Howard  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Lav Inia  E.  Cunningham,  is  the  grandmother  of  Nannie 
'Clay,  and  for  a  time  was  her  guardian.  The  appellee  Is  the  father  of  Nan- 
nie Clay.  It  is  alleged  that  she,  as  guardian,  spent  $2,1^.04  for. the  benefit 
of  .her  ward.  Shft/seeksto  reoover  that  sum  from  the  father  upon  the  idea  that 
it  was  his  duty  to  support  his  child;  tbatamount  was  paid  out  of  the  ward's 
estate  and  her  estate  is  sufficient  to  suitably  maintain  her.  So  the  question 
presented  if>,  should  the  father  be  compelled  to  support  and  educate  hla  child 
when  her  estate  is  abundantly  sufficient  to  do  so?  The  claim  that  he  should 
Is  based  upon  the  well -recognized  rule  that  It  is  the  duty  of  parents  to  pro- 
vide for  the  maintenance  of  their  children.  This  obligation  is  a  natural 
one,  and  is  well  recognized  by  the  courts  of  the  country.  Usually  children 
have  no  estates  to  maintain  them.  Their  parents  are  their  natural  pro- 
tectors. They  are  responsible  for  their  existence,  and  it  is  their  duty  to  see 
that  they  are  suitably  maintained,  if  it  is  in  their  power  to  do  so.  How- 
ever, this  is  a  case  where  there  is  no  necessity  existing  for  contributions  by 
the  father  to  maintain  the  child,  for  the  income  from  the  child's  estate  is 
'abundant  for  that  purpose.'  While  the'above  rule  has  been  reoogniied  by 
the  court,  it  has  been  held  that  a  father  and  mother  who  are  in  diatrassed 
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olrcumstanoes  are  entitled  to  a  suitable  allowaDce  out  of  a  child's  estate  fois 
its  support.    (Chapliue  v.  Moore,  &c.,  7  T.    B.   Monroe,    178.)    There  are- 
other  oases  to  the  same  e£Fect.    (Section  8032,  Kentucky  Statutes,  provides: 
''That  a  guardian  shall  have  the  custody  of  his  ward  and  the  possession, 
care  and  management  of  the  ward's  estate,  real  and  personal,  and  out  of- 
the  estate  shall  provide  for  the  necessary  and  proper  maintenance  and  edu- 
cation of  the  ward."    Under  this  statute  it  is  the  duty  of  the  guardian  ta, 
maintain  and  educate  the  ward  out  of  the  latter's  estate.     In  the  case  of 
Walker  and   Green  v.  Browne,  Guardian,  &c.,  '6  Bush,  6ti6,  the  court  had 
under  consideration  the  7th  section  of  article  3,  chapter  48,  Revised  Stat- 
utes, which  is  the  same  as  section  21)89,  Kentucky  Statutes.     In  that  case, 
the  infant's  custody  had  been  given  to  the  mother  by  the  guardian  without, 
an  order  of  court.    The  mother  died  and  the  medical  bill  was  presented  to, 
her  administrator  for  payment,  which  was  refused,  because  he  deemed  it. 
the  duty  of  the  guardian  of  the  ward  to  have  done  so,  and  in  passing  upotx 
the  question    the  court  said:  "The  7th  section  of  article  2,  chapter  48,  Re- 
vised  Statutes,  page  678  (which    is  word   for  word   section  208^,  Kentucky 
Statutes),  provides  that  "a  guardian  shall  have  the  custody,  care  and  man- 
agement of  the  ward's  estate,  real  and  personal;  and  out  of  the  estate  shall 
provide  for  the  necessary  and  proper  maintenance  and  education   of  tha 
ward. 

"The  8th  section  ibid,  authorizing  a  widowed  mother,  if  allowed  by  order- 
of  court  to  have  the  custody,  nurture  and  education  of  the  ward,  can  not 
be  reasonably  construed  as  intending  to  devolve  on  her  the  expenses  of  the. 
education,  maintenance  or  medical  treatment  of  the  ward,  whose  own 
estate  Is  sufficient  for  those  purposes. " 

Section  8,  referred  to,  is  the  same  as  section  2088.  Kentucky  Statnhs.  Sa 
the  court  had  under  consideration  in  that  case  the  same  statutes  that  we- 
are  called  upon  to  consider  in  this  case.  The  conclusion  in  that  case  must, 
control  in  deciding  the  question  in  this  case. 

The  judgment  Is  affirmed. 


HACKKTT  V.  BROOKSVILLE  GRADED   SCHOOL  DISTRICT,  &c. 

(Filed  May  81,  1905.) 

1.  Public  schools—Opening  with  prayer— Sectarianism—The  Brooksville. 
Graded  School  in  this  State  is  maintained  by  the  State  by  taxation.  It  ia. 
open  to  all  white  children  within  certain  ages,  who,  or  whose  parents,  re- 
side in  the  district.  In  opening  this  school  every  morning  the  following 
prayer  was  offered:  "Our  Father,  who  art  in  Heaven,  we  ask  Thy  aid  in, 
our  day's  work.  Be  with  us  in  all  we  do  and  say.  Give  us  wisdom  and 
strength  and  patience  to  teach  these  children  as  they  should  be  taught. 
May  teacher  and  pupil  have  mutual  love  and  respect.  Watch  over  thesa 
children  both  in  the  schoolroom  and  on  the  playgiound.  Keep  them  from 
being  hurt  in  any  way,  and  at  last  when  we  come  to  die  may  none  of  our 
number  be  missing  around  thy  throne.  These  things  we  ask  for  Christ'a. 
sake.  Amen."  Held— That  such  prayer  is  not  "sectarian"  either  in  form 
or  substance  within  the  meaning  of  section  6  or  section  189  of  the  Kentucky 
Constitution,  or  of  section  4368,  Kentucky  Statutes. 

2.  Public  worship— Objection  by  parents— Though  it  be  conceded  that  any 
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'grayer  Is  worship,  and  that  public  prayer  Is  public  worship,  where  children, 
>irbo8e  parents  object,  are  not  required  to  attend  at  such  prayer  aeryloe,  the 
'Bohool  can  not  be  considered  "a  place  of  worship,*'  nor  are  its  teachert 
^'ministers  of  religion"  within  the  contemplation  of  section  6  of  the  Ken- 
tucky Constitution,  although  a  prayer  may  be  offered  incidentally  at  the 
opening  of  the  school  by  the  teacher. 

3.  Holy  Bible— Reading  in  schools— Sectarian  instruction— We  belieye  the 
teaeon  and  weight  of  the  authorities  support  the  view  that  the  King  James' 
translation  of  the  Bible  is  not  a  ''sectarian"  book  within  the  meaning  of  the 
Kentucky  Statutes,  section  4368,  iwhich  provides  that  "no  books  or  other 
publications  of  a  sectarian,  infidel  or  immoral  character  shall  be  used  or 

'distributed  in  any  common  school,  nor  shall  any  sectarian,  infldel  or  im- 
moral doctrine  be  taught  therein,"  and  when  used  merely  for  reading  in 
the  common  Echools  without  note  or  comment  by  teachers  is  not  sectarian 
instrnctfon,  nor  does  such  use  of  the  Bible  make  the  schoolhouse  a  house  of 

'rellgioufi  worship. 

4.  SnmH— Sectarian  book— That  the  Bible,  or  any  particular  edition,  has 
lieen  adopted  by  one  or  more  denominations  as  authentic,  or  by  them 
assertetl  to  be  Inspired,  can  not  make  it  a  sectarian  book.  The  book  itaelf, 
to  be  sectarian,  must  show  that  it  teaches  the  peculiar  dogmas  of  a  sect  as 
"Suoh,  and  not  alone  that  it  is  so  comprehensive  as  to  include  them  by  the 
iwrtial  Interpretation  of  its  adherents.  Nor  is  a  book  sectarian  merely 
liecause  it  was  edited  or  compiled  by  those  of  a  particular  sect.    It  is  not 

'the  authorship,  nor  mechanical  composition  of  the  book,  nor  the  use  of  it, 
"^ut  its  contents  that  give  it  its  character. 

Wra.  A.  Byrne  for  appellant. 

E.  L.  Worthington  for  appellees. 

•Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  who  resides  in  the  town  of  Brooksvllle,  and  has  children 
attending  the  Brooksvllle  Qraded  Common  School,  brought  this  suit  against 
the  trustees  and  teachers  of  the  school,  seeking  an  injunction  against  the 
use  of  Che  Kngllsh  translation  of  the  Bible,  known  as  the  King  James  or 
"^'Authoriied  Edition,"  and  to  prevent  the  teachers  from  opening  the  school 
Vith  prayers  or  songs  alleged  to  be  of  a  denominational  character. 

On  full  hearing  the  injunction  was.denied,  and  the  petition  dismissed.  To 
"Sget  at  the  exact  question  presented  for  decision  on  this  appeal  we  will  elimi- 
tiatethe  allegotion  concerning  worship  of  God  by  singing  of  sectarian  songs. 
There  was  no  proof  whatever  that  any  songs  of  any  kind  had  been  song 
^urlni{  the  school  year  in  which  the  suit  was  brought,  nor  was  it  either  re- 
Tiuired  or  permitted.  Whether  It  was  permissible  to  have  Eung  the  songs 
■complained  of  is  not,  therefore,  a  matter  considered  by  the  court. 

Appellant  Invokes  section  189  of  the  Constitution  of  Kentucky  and  sec- 
tion 4868,  Kentucky  Stiitutes,  which  read  as  follows: 

*'No  portion  of  any  fund  or  tax  now  existing,  or  that  may  hereafter  be 
iraised  or  levied  for  educational  purposes,  shall  be  appropriated  to,  or  used 
by,  or  in  aid  of,  any  church,  sectarian  or  denominational  school."  (Section 
489,  Constitution.) 

'*No  books  or  other  publications  of  a  sectarian,  Infldel  cr  immoral  charac- 
^t)er  aball  be  used  or  distributed  in  any  common  school;  nor  shall  any  sec- 
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tarian,  iDfldel  or  immoral  doctrine  be  taught  therein."    (Section  4868,  Ken- 
tucky Statutes.) 

The  Brooke^llle  Graded  Common  Sohool  Is  maintained  by  the  State  bj 
Che  imposition  of  taxes.  It  is  open  alike  to  all  white  children  within  cer- 
tain ages,  who  or  whose  parents  are  residents  of  the  district.  It  is  in  no 
sense  a  sectarian  church  or  denominational  school.  Section  189  of  the  Con- 
stitution was  aimed  not  to  regulate  the  curriculum  of  the  common  schools 
of  the  State,  but  to  prevent  the  appropriation  of  public  money  to  aid  schools 
maintained  by  any  church  or  sect  of  religionists.  If  the  Constitution  deals 
directly  with  the  question  of  compulsory  worship,  It  is  in  section  6,  which 
reads  as  follows:  ''No  preference  shall  ever  be  given  by  law  to  any  religious 
sect,  society  or  denomination;  nor  to  any  particular  creed,  mode  of  worship 
or  system  of  ecclesiastical  polity  ;  nor  shall  any  person  be  compellcHl  to  attend 
any  place  of  worphlp,  to  contribute  to  the  erection  or  maintenance  of  any 
fiuch  place,  or  to  the  salary  or  support  of  any  minister  of  religion;  nor  shall 
any  man  be  compelled  to  send  his  child  to  any  Fchool  to  which  he  may  be 
conscientiously  opposed;  and  the  civil  rights,  privileges  or  capacities  of  no 
person  shall  be  taken  away,  or  in  anywise  diminished  or  enlarged,  on  ac- 
count of  his  belief  or  disbelief  of  any  religious  tenet,  dogma  or  teaching. 
No  human  authority  shall,  in  any  case  whatever,  control  or  interfere  with 
the  rights  of  conscience." 

If  under  the  guise  of  public  instruction  children  should  be  required  to 
attend  Fchools  where  worship  of  God  was  compulsory,  it  would  seem  to  be 
within  the  prohibition  of  that  section.  We  find  from  the  evidence  in  this 
<$ase  that  while  chapters  of  passages  from  the  Bible  (King  James'  translation) 
were  read,  and  prayers  were  offered  by  the  teachers  at  the  opening  of  the 
4School  each  morning,  appellant's  children,  who  are  members  of  the  Roman 
-Catholic  Church,  weie  not  required  to  attend  during  those  exercises,  nor 
were  they,  or  others  who  were  conscientiously  opposed  to  doing  so,  required 
to  participate  in  them. 

Two  questions  are  presented  by  the  record  for  decision :  Fiist.  Does  the 
offering  of  prayer  to  God  in  opening  a  school,  ^uch  as  was  offered  in  the 
Brooksville  school,  make  that  school  a  ''sectarian  school,"  within  the  mean- 
ing of  section  189  o(  the  Constitution?  Second.  Is  the  King  James  transla- 
tion of  the  Bible  a  "sectarian  book,"  within  the  meaning  of  section  4868, 
Kentucky  Statutes? 

The  prayer  that  was  offered,  and  which  it  is  urged  converted  the  school 
into  a  sectarian  school,  is  as  follows:  "Our  Father  who  art  in  Heaven,  we 
■ask  Thy  aid  in  our  day's  work.  Be  with  us  in  all  we  do  and  say.  Give  us 
wisdom  and  strength  and  patience  to  teach  these  children  as  they  should  be 
taught.  May  teacher  and  pupil  have  mutual  love  and  respect.  Watch  over 
these  children,  both  In  school  room  and  on  the  playground.  Keep  them 
from  being  hurt  in  any  way.  and  at  last  when  we  come  to  die  may  none  of 
our  number  be  missing  around  Thy  throne.  These  things  we  ask  for 
Christ's  sake.     Amen." 

It  has  not  been  pointed  out  to  us  wherein  the  prayer  quoted  is  sectarian 
in  its  construction.  The  Rev.  Father  James  A.  Cussaok,  a  witness  for  ap- 
pellant, asseverates  that 'In  his  opinion  it  is  sectarian,  but  he  admits  that 
there  is  nothing  in  it  repugnant  to  the  doctrines  of  his  religious  belief  (Roman 
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Gatholio),  nor  does  he  claim  that  It  Is  promulgated,  authorized  or  used  by 
anj  sect  of  rellglonlets  whatever.  As  neither  the  form  Dor  substance  of  the 
prayer  complained  of  seem  to  represent  any  peculiar  view  or  dogma  of  any 
sect  or  denomination,  or  to  teach  them,  or  to  detract  from  those  of  aoy 
other,  it  is  not  sectarian,  In  the  sense  that  the  word  Is  commonly  used  and 
understood,  and  as  it  was  evidently  intended  in  the  section  quoted.  The 
constitutional  convention  in  framing  the  organic  law  for  all  the  people  of 
the  State  must  1)e  presumed  to  have  used  ordinary  woids,  not  according  to 
the  peculiar  views  of  a  few,  but  as  generally  used.  The  word  **spctarian," 
from  the  connection  In  which  it  is  used,  can  not  be  given  the  constructicn 
contended  for  by  appellant,  which  seems  to  be  that  any  form  of  prayer  do& 
authorized  by  a  particular  church  is  sectarian. 

Though  it  be  conceded  that  any  prayer  is  worship,  and  that  public  prayer 
is  public  worship,  still  appellant's  children  were  not  compelled  to  attend 
the  place  where  the  worshipping  was  done  ducicg  the  prayer.  The  school 
was  not  *'a  place  of  worship,"  nor  are  its  teachers  "ministers  of  religion/' 
within  the  contemplation  of  section  6  of  the  Constitution,  although  a  prayer 
may  be  offered  incidentally  at  the  opening  of  the  school  by  a  teacher.  Meet- 
ings of  the  general  assembly  are  opened  by  prayer,  and  other  State  Instito* 
tions  authorize  the  worship  of  God.  They  have  never  been  regarded  as 
fostering  sectarian  teachings.  The  complaint  in  this  case  goes  only  to  the 
sectarian  feature  of  the  exercises,  not  l^ecause  they  were  religious.  It  is  not 
contended  that  it  was  the  purpose  of  the  Constitution  to  prevent  worship, 
nor  to  prevent  teachers  in  the  public  schools  from  assuming  worshipful  rela- 
tions. The  great  aim  was  to  keep  church  and  State  forever  separate  as  dis- 
tinct Institutions;  to  prevent  the  government  of  one  form  assuming  rtghtfut 
control  of  the  government  of  the  other.  Nor  Is  It  clear  that  it  was  Intended 
to  keep  religion  out  of  the  school,  though  it  Is  apparent  that  one  aim  at 
least  was  to  keep  the  "church"  out.  The  question  is  not  presented,  and  is 
not.  therefore,  decided  whether  any  exercise  which  partakes  incidentallj  cf 
worship  is  prohibited. 

The  main  question,  we  conceive  to  be,  is  the  King  James  translation  of 
the  Bible,  or,  for  that  matter,  any  edition  of  the  Bible,  a  sectarian  bookf 
There  is,  perhaps,  no  book  that  is  so  widely  used  and  so  highly  respected  a» 
the  Bible.  No  other  that  has  been  translated  into  as  many  tonfsneK  No 
other  that  has  had  such  marked  influence  upon  the  habits  and  life  of  the 
world.  It  is  not  the  least  of  its  marvelous  attributes  that  it  is  so  catholic 
that  every  seeming  phase  of  belief  finds  comfort  in  its  ooiuprehensive  pre- 
cepts. Many  translations  of  it,  and  of  parts  of  it,  have  been  made  from 
time  to  time,  since  two  or  three  centuries  before  the  beginning  of  the  Chris- 
tian era.  And  since  the  discovery  of  the  art  of  printing  and  the  manufac- 
ture of  paper  in  the  IQth  century,  a  great  many  editions  of  it  have  been 
printed.  There  is  controversy  over  the  authenticity  of  some  parts  of  some 
of  the  editions,  and  there  are  some  people  who  do  not  believe  that  any  of 
it  is  the  inspired  or  revealed  word  of  God.  Yet  it  remains  that  clTilized 
mankind  generally  accord  tio  It  a  reverential  regard,  while  all  who  study  its 
sublime  sentiments,  and  consider  its  great  moral  influence,  must  «d]ni^ 
that  it  is,  from  any  point  of  view,  one  of  the  most  important  of  books;  tbat^ 
it  has  drawn  to  its  careful  study,  and  research  into  its  history  and  transla- 
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tloBt,  «o  many  profound  scholars  of  history,  is  not  to  be  wondered  at.  The- 
zesuH  has  been  that,  while  many  editions  of  the  several  translations  have  ^ 
been  made,  those  based  upon  the  revision  compiled  under  the  reign  of  King  . 
James  I,  1607-1611,  and  very  generally  used  by  Protestants,  and  the  one  • 
compiled  at  Douay  some  time  previous,  and  which  was  later  adopted  by  the  ? 
Boman  Oatholio  Church  as  the  only  authentic  version,  are  the  most  06«n.i.  • 
monly  used  in  this  country. 

Thab  the  Bible,  or  any  particular  edition,  has  been  adopted  by  one  or  more 
denominations  as  authentic,  or  by  them  asserted  to  be  inspired,  can  noi> 
make  it  a  sectarian  book.  The  book  itself,  to  be  sectarian,  must  show  that 
it  teaches  the  peculiar  dogmas  of  a  sect  as  siich,  and  not  alone  that  it  is  so 
comprehensive  as  to  include  them  by  the  partial  interpretation  of  its  ad> 
herents.  Nor  is  a  book  sectarian  merely  because  it  was  edited  or  compiledi 
by  those  of  a  particular  sect.  It  is  not  the  authorship,  nor  mechanical  com- 
position of  the  book,  nor  the  use  of  it,  but  its  contents  that  give  it  its 
character.  Appellant^s  view  seems  to  be  that  the  church  is  the  custodian 
and  interpreter  of  the  Bible  as  Qod's  word.  From  that  it  is  supposed  that 
any  Bible  not  put  forth  by  authority  of  a  church  claiming  that  prerogative- 
is  sectarian^  The  question  is  not  whether  the  version  used  is  canonical  or* 
apocryphal.  That  question  does  not  at  all  enter  into  the  matter.  Otherwise*, 
it  would  inevitably  lead  to  the  state,  that  any  book,  not  favored  by  some- 
church  authority,  or  which  may  be  supposed  by  it  to  be  hostile  to  its  teach- 
ings, would  be  sectarian.  In  that  way  the  authority  of  a  church  could 
largely  control  the  course  of  study  in  the  public  schools,  by  issuing  its  bull 
against  certain  scientific  or  moral  treatises  as  being  atheistic  or  heretic.  The 
very  mischief  aimed  at  by  the  framers  of  the  Constitution,  and  by  the  peo- 
ple adopting  it,  would  thus  be  accomplished,  vis.,  the  interference  in  mat- 
ters of  State  by  the  church. 

If  the  legislature  or  the  constitutional  convention  had  intended  that  the 
Bible  should  be  prescribed,  they  would  simply  have  said  so.    The  word 
Bible  is  shorter  and  better  understood   than   the  word   sectarian.    It  is  not 
conceivable  that  if  it  had  been  intended  to  exclude  the  Bible  from   public- 
schools  that  purpose  would  have  been  obscured  within  a  controversial  word. 
Nor  can  we  conceive  that  under  the  American  system  of  providing  thorougbi 
education  of  all  the  youth,  to  fit  them  for  good   citizeuhip  in  every  sense» 
the  legislature  or  the  constitutional  convention  could  have  intended  to  ex- 
clude from   their  course  of  instruction  any  consideration  of  such  a  work» 
whose  historical  and  literary  value,  aside  from  Its  theological  aspects,  would 
seem  to  entitle  it  to  a  high  place  in  any  well  ordered  course  of  general  in- 
struction.   The  history  of  a  religion,  including  its  teachings  and  claim  of 
authority,  as,  for  example,  the  writings  of  Confucius  or  Mahomet,  might  be 
profitably  studied.    Why  may  not  also  the  wisdom  of  Solomon  and  the  life 
of  Christ)*    If  the  same  things  were  in  any  other  book  than  the   Bible  it 
would  not  be  doubted  that  it  was  within  the  discretion  of  the  school  boards 
and  teachers  whether   it  was  expedient  to  include  them  in  the  common 
school  course  of  study,  without  violating  the  impartiality  of  the  law  con- 
cerning religious  beliefs.    The  objection  does  not  appear  to  be  to  the  mat- 
ter.    It  is  to  the  publication. 

vol.  27—65 
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A  learned  witness  for  appellant,  who  gives  it  as  a  matter  of  religionr 
^^l)elief  and  teaching,  says  that  the  church  is  the  interpreter  of  the  Bible,  hnt 
^that  the  Protestants  teach,  on  the  contrary,  that  every  one  is  bis  own  inter- 
preter.    The  Constitution  may  be  said   to  teach,  too,  that  very  one  is  his 
own   interpreter,  for  it  guarantees  that  every  one  may  worship  God  (which 
la  supposed  to  include   the  study  of  His  revealed  word),  according  to  the 
dictates  of  his  own  conscience.  Children  are  taught  the  Constitution  in  the 
'  common  schools.    May  it  not  be  said,  then,  with  equal  force,  that  to  teach 
'Ttflne  Constitution,  which   itself  teaches  the  right  of  perfect  freedom  in  the 
->w«rship  of  God,  is  sectarian,  because  some  sect  might  deny  that  it  was  right 
^'to'teach   the  children   to  worship  God   in   any  way,  except  according  to  the 
teachings  of  that  particular  sectf    Milton,  Newton,   GalHleo,   as  well  as 
'-  WiokUffe,  Whlttingham  and  Tyndale,  came  under  the  bans  of  the  church. 
'  The  philosophy  and  the  writings  of  these  great  thinkers,  wherein   they  do 
not  teach  sectarianism,  may  be  used  in  the  public  schools,  and  in  some  part 
are  so  used,  in  Epite  of  the  fact  that  at  one  time  they  were  believed  to  be 
Jhostile  to  God's  revelations  as  interpreted  by  the  church. 

'This  same  question,  in  one  form  or  another,  has  come  before  the  courts  of 
ifche  country  a  number  of  times.     It  has  not  been  so  free  from  doubt  that  the 
conclusion's  of  the  judges  have  always  been  harmonious.     This  has  been  in 
-jiart  owing  to  the  differing  expressions  of  the  Constitutions  and  statutes 
l)eing  Interpreted.    While  allowing  that  because  of  these  differences  in  lan- 
guage the  opinions  may  not  appear  to    be  precisely  in  point,  yet  they  reflect 
the  drift  of  judicial  opinion  in  this  countr^,  so  far  as  it  has  been  expressed, 
*oonoerning  the  main  idea,  whether  the  Bible  is  a  sectarian  book.    Likewise, 
•whether  it  may  be  read  in  the  public  schools  at  all.     While  some  of  the  con- 
'  stitutiofis  construed,  in  terms,  prohibit  the  use  of  sectarian  books  in  the 
if)ublic  schools,  yet,  independent  of  those  provisions,  it  seems  to  be  generally 
conceded  that  to  teach  sectarianism  in  a  public  school  would  be  violative  of 
religious  freedom,  which  is  guaranteed   by  every  Constitution.    With   this 
explanation  we  will  briefly  review  the  decisions  bearing  on  the  subject. 

One  of  the  earliest  cases,  celebrated  for  the  great  learning  displayed  as 
^ell  as  by  the  distinguished  ability  of  the  judge  who  wrote  the  opinion,  is 
Tidal  V.  Glrard's  Ex 'or,  2  How.,  127  (U.  S.),  opinion  by  Mr.  Justice  Story. 
The  question  for  decision,  so  far  as  it  bears  on  this  case,  was  whether  a 
charitable  bequest  of  the  late  Stephen  Girard,  establishing  a  college,  pro- 
hibited the  teaching  of  Christianity  to  its  pupils.  The  will  oontained  this 
restrictive  clause:  "I  enjoin  and  require  that  no  ecclastiastic,  missionary 
or  minister  of  any  sect  whatever  shall  ever  hold  or  exercise  any  station  or 
<iuty  whatever  in  said  college;  nor  shall  any  such  person  ever  be  admitted 
for  any  purpose,  or  as  a  visitor,  within  the  premises  appropriated  to  the 
purposes  of  the  said  college." 

The  intention  of  the  testator,  so  far  as  it  was  not  unlawfiil,  was  as  the 
law  of  the  case.  The  question  was,  did  he  Intend  to  exclude  the  teachings 
of  Christianity,  or  its  being  taught  by  the  clergy?  The  testator  himself  for- 
uished  this  key  to  his  thought  (page  183):  ''In  making  this  restriction,  I  do 
not  mean  to  cadt  any  reflection  upon  any  sect  or  peri^n  whatsoever;  but  as 
there  is  such  a  multitude  of  sects,  and  such  a  diversity  of  opinion  amongst 
them,  I  desire  to  keep  the  tender  minds  of  the  orphans,  who  are  to  derive 
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iadvaBtage  from  this  bequest,  free  from  the  excitement  which  claEbing  doc« 
trines  and  sectarian  controyersy  are  so  apt  to  produce.  My  desire  is  that  all 
4he  instructors  and  teachers  in  the  college  shall  take  pains  to  instill  into 
tthe  minds  of  the  scholars  the  purest  principles  of  morality,  so  that,  in  their 
■entrance  into  active  life,  they  may,  from  inclination  and  habit,  evince 
'benevolence  toward  their  fellow  creatures,  and  a  love  of  truth,  sobriety  and 
industry,  adopting  at  the  same  time  such  religious  tenets  as  theii  matured 
•reason  may  enable  them  to  prefer." 

It  would  be  difficult  to  express  a  more  fitting  description  of  the  under- 
.lying  principles  of  our  government  in  its  treatment  of  the  subject  of  public 
-education. 

In  construing  those  provisions  of  the  will  which  we  have  quoted,  as  bear- 
ing particularly  on  the  subject  whether  the  Bible  and  its  teachings  might 
(be  employed  in  the  college  by  lay  teachers,  the  court  said:  *'Why  may  not 
'the  Bible,  and  especially  the  New  Testament,  without  note  or  comment,  be 
read  and  taught  as  a  divine  levelation  in  the  college,  its  general  precepts  ex- 
pounded, its  evidences  explained,  and  its  glorious  principles  of  morality  In- 
culcated? What  is  there  to  prevent  a  work.,  not  sectarian,  upon  the  general 
•eTidences  of  Christianity,  frojm  being  read  and  taught  in  the  college  by  lay 
teachers?  Certainly  there  is  nothing  in  the  will  that  presoiibes  such  studies. 
Above  all,  the  testator  positively  enjoins  'that  all  the  instructors  and  teach- 
ers in  the  college  shall  take  pains  to  instill  into  the  minds  of  the  scholars 
the  purest  principles  of  morality,  so  that  on  their  entrance  into  active  life 
^they  may,  from  inclination  and  habit,  evince  benevolence  towards  their 
fellow -creatures,  and  a  love  of  truth,  sobriety  and  industry,  adopting  at  the 
same  time  such  religious  tenets  as  their  matured  reason  may  enable  them 
^  prefer.'  Now  it  may  well  be  asked,  what  is  there  in  all  this,  which  la 
^positively  enjoined,  inconsistent  with  the  spirit  or  truths  of  Christianity? 
Are  not  these  truths  all  taught  by  Christianity,  although  it  teaches  much 
more?  Where  can  the  purest  principles  of  morality  be  learned  so  clearly,  or 
so  perfectly,  as  from  the  New  Testament?  Where  are  benevolence,  the  love 
of  truth,  sobriety  and  industry  so  powerfully  and  irresistibly  Inculcated 
^s  in  the  sacred  volume?  The  testator  has  not  said  how  these  great  prin- 
•<!iples  are  to  be  taught,  or  by  whom,  except  it  be  by  laymen,  nor  what  books 
are  to  be  used  to  explain  or  enforce  them.  All  that  we  can  gather  from  his 
language  is,  that  he  desired  to  exclude  sectarians  and  sectarianism  from  the 
•college,  leaving  the  instructors  and  officers  free  to  teach  the  purest  morality, 
the  love  of  truth,  sobriety  and  industry,  by  all  appropriate  means;  and,  of 
^course,  iocluding  the  best,  the  surest  and  the  most  impressive." 

Two  points  are  emphasized  by  the  reasoning  of  the  learned  judge:  First, 
that  it  was  sectarianism  that  was  prohibited;  and,  second,  that  the  Bible  is 
not  a  sectarian  book,  which  are  the  two  points  most  prominent  in  this 
•case. 

Donahue  v.  Richards,  38  Maine,  879,  61  Am.  Deo.,  266,  was  an  action 
against  a  school  board  for  expelling  a  pupil  who  refused  to  read  the  Eng- 
lish version  of  the  Bible,  that  book  having  been  adopted  by  the  board  as  one 
to  be  used  by  the  pupils  in  the  course  of  the  school  work.  We  note  that 
counsel  for  appellee  contends  that  this  case  ought  not  to  be  regarded  as  au- 
thority because  there  was  neither  statute  nor  constitutional  prohibition  on 
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the  subject  of  Bectarian  teachiniK.  Yet  the  court  held  that  '*the  coxnincnp 
fiohoolg  are  not  for  the  purpone  of  inatructloo  in  the  theological  doctrines  of 
any  religion  or  of  any  sect.  The  State  regards  no  sect  as  superior  to  any 
other,  *  *  *  and  if  the  tenet  of  any  particular  sect  were  so  taught  it 
would  furnish  a  well  grounded  cause  of  complaint  on  the  part  of  those  wh(^ 
entertained  different  or  opposing  religions  sentiments." 

The  court  held  that  the  King  James  translation  of  the  Bible  was  not » 
sectarian  book.  It  was  said:  '* The  Bible  was  used  merely  as  a  book  ii> 
which  instruction  in  reading  was  given.  But  rending  the  Bible  is  no  more 
an  interference  with  religious  belief  than  would  reading  the  mythology  of 
Greece  or  Rome  be  regarded  as  interfering  with  religious  belief  or  an  affirm- 
ance of  the  Pagan  creeds." 

In   Spiller  v.  Inhabitants  of  Woburn,  13  Allen  (Mass. ),   137,  It  was  held 
that  the  public  school  committee  did  not  exceed  their  authority  \m  passing 
an  order  that  the  Bible  should  be  read  at  the  opening  of  the  schools  on  the 
morning  of  each  day.    **No  more  appropriate  method  could  be  adopted," 
said  the  court,  *'of  keeping  in  mind  of  both  teea^hers  and  scholars  that  one 
of  the  chief  objects  of  education,  as  declared  by  the  statutes  of  this  Com- 
monwealth, and  which  teachers  are  especially  enjoined  to  carry  Into  effect, 
is  'to  impress  on  the  minds  of  children  and  youth  committed  to  their  care* 
and  instruction  the  principles  of  piety  and  justice,  and  a  sacred  regard  for 
truth." 

It  is  not  deemed  necessary  in  this  State  to  define  by  statute  now  the  pur- 
poses of  public  education.  They  are  at  least'  ai*bKiad  as  the  broadest  under 
any  similar  system  in  use  in  any  of  the  Stated. 

Pfeiffer  v.  Board  of  Education  of  District,  118  Mich.,  MO,  42  L.  R.  A.,  536, 
was  an  application  to  the  court  to  compel  the  board  of  education  to  discon- 
tinue the  use  of  a  certain  book  known  as  '^Readings  from  the  Bible,"  in» 
the  public  schools  of  Detroit.    The  Constitution  and  laws  of  Michigan  on 
the  eubject  of  religious  freedom  are  substantially  as  are  ours,  save  there  was 
no  express  inhibition  of  sectarian  instruction  in  public  schools.    The  ques- 
tion decided  by  the  court  was  that  Readings  from  the  Bible,  though  it  was 
used  as  a  text-book  in  the  school,  did  not  violate  const! tutlona)  proTislons 
guaranteeing  to  every  one  the  right  to  worship  Almighty  God  according  to 
the  dictates  of  bis  own  conscience,  nor  was  It  a  compulsion  of  any  person  to- 
attend  or  support  any  place  of  religious  worship,  or  to  pay  taxes  to  any 
minister  of  the  gospel  or  teacher  of  religion ;  nor  was  it  an  appropriation  of 
the  public  money  for  the  beneOt  df  any  religious  sect  or  society,  nor  was  It- 
a  diminution  of  the  civil  rights  of  any  person  on  account  of  his  religious 
belief.    One  Judge  dissented  from  the  opinion  of  the  court. 

In  Moore  v.  Monroe.  64  Iowa,  867,  R9  Am.  Rep.,  444,  it  was  shown  that 
the  teachers  of  the  school  were  accustomed  to  occupy  a  few  minoles  each 
morning  in  reading  selections  from  the  Bible,  in  reiwating  the  Lord*» 
prayer,  and  singing  religious  songs;  the  plaintiff  had  two  children  in  the 
school,  but  they  were  not  required  to  be  present  during  the  time  thus  occu- 
pied. A  statute  of  that  State  provided:  *'The  Bible  shall  not  be  excluded 
from  any  school  or  institution  In  this  State,  nor  shall  any  pupil  be  required 
to  read  It  contrary  to  the  wishes  of  his  parent  or  guardian." 

The  Constitution  of  the  State  prohibited  the  legislature  from  passing  any^ 
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law  Interfering  with  the  free  exercise  of  religious  worship,  or  compelling 
«ny  person  to  pay  taxes  to  support  any  religion,  or  for  building  any  place  of 
worship,  or  the  maintenance  of  any  ministry.  The  plaintiff's  contention 
-was  that  by  the  use  of  the  schoolhouse  as  a  place  for  reading  the  Bible,  re- 
'peating  the  Lord's  prayer  and  singing  religious  songs,  it  was  made  a  place 
«of  worship;  that  his  children  were  compelled  to  attend  a  place  of  worship, 
-«nd  he,  as  a  taxpayer,  was  compelled  to  aid  in  building  and  repairing  a  place 
of  worship.  The  court  held  that  the  statute  did  not  have  any  of  the  effects 
-claimed  by  the  plaintiff.  In  the  absence  of  such  a  statute  a  rule  of  the 
^school  board  to  the  same  efifect  could  not,  of  coarse,  violate  the  same  con- 
•'Stitutional  principles,  if  the  statute  would  not  have  done  so. 

The  Supreme  Court  of  Illlncis.  in  McCormlok  v.  Burt,  96  111.,  268,  held 
'that  a  rule  of  the  directors  of  a  public  school,  requiring  the  reading  of  a 
King  James  edition  of  the  Bible  for  fifteen  minutes  each  morning,  at  which, 
^however,  no  one  was  required  to  be  present  or  to  participate  in,  was  not 
-unconstitutional  as  interfering  with  the  religious  conviction  of  the  plaintiff 
•and  his  father,  who  were  patrons  of  the  school  and  Roman  Catholics. 

In  none  of  the  States  from  which  the  foregoing  opinions  have  been  cited 
was  there  an  express  prohibition  of  the  use  nf  sectarian  books.  Still  in  all 
•of  them  there  was  the  familiar  and  fundamental  constitutional  provision 
.guaranteeing  religious  freedom,  which  would  have  been  violated,  as  was 
held  in  every  instance,  either  in  terms  or  by  necessary  implication,  by  the 
teaching  of  sectarian  doctrines;*  that  such  would  have  been  the  result  of 
•such  teaching  seems  to  us  to  be  perfectly  obvious. 

In  the  very  learned  and  exhaustive  note  by  Judge  Freeman  to  County  of 
<;ook  V.  Industrial  School,  8  Am.  St.   Rep.,  886  (case  reported  in  126  111., 
-640),  it   is   shown  that  the   Constitutions  of  twenty-four    States    contain 
iprovisions  prohibiting  the  payment  of  moneys,   or  any  appropriation  or 
grant  for  the  support,  benefit  or  in  aid  of  sectarian  schools.    The  editor 
•commenting  on  the  constitutional  provisions  mentioned,  and  others  where 
they  are  silent  upon  the  matter  of  sectarianism,  says:    **In   view  of  the 
.above  decisions  and  constitutional  provisions,  we  conclude  that  the  words 
•used  in  the  several  Constitutions  in  point,  where  the  language  does  not  ex- 
ipressly  so  indicate,  must  have  been  intended  by  the  people  who  ratified  them 
40  provide  against  the  promulgation  or  teaching  of  the  distinotive  doctrines, 
-creeds  or  tenets  of  any  particular  Christian  or  other  religious  sect  In  schools 
or  institutions  where  such  instruction  was  to  be  paid  for  out  of  the  publio 
funds,  or  aided  by  such  funds  or  by  public  giants,  and  that  a  school  or  in- 
stitution is  sectarian  when  the  doctrines  or  tenets  of  some  particular  faith, 
«eot  or  religion   are  taught  to  the  exclusion  of  others;  and  especially  so 
'Where  a  school  or  institution  has  a  distinctive  or  strict  denominational 
name,  descriptive  or  indicative  of  the  fundamental   doctrines  of  the  sect 
to   which   it  belongs;  or  where  a    school   or  institution  is  under  the  ex- 
<<:lusive  control  of  a  sect  having   such    name,  and ,  by  a  course  of  instruc- 
tion excluding  all  others,  seeks  to  inculcate  its  tenets  alone,  it  is  then  sec- 
•tarian,  and  it  makes  no  difference  that  pupils  of  all  sects,  denominations 
4ind  religious  beliefs,  or  those  of  no  belief,  are  permitted  the  advantages 
4)f  such  school  or  institution.    It  is  what  is  taught  that  is  the   determin- 
ing factor." 
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This  briDfts  ii6  to  the  confilderatlon  of  the  authorities  relied  on  bj  appel- 
lant. 

State  V.  District  Board  of  School  District,  No.  8,  of  the  City  of  Edgertoo, 
76  Wis.,    177   (20  Am.  St.  Rep.,  41),  is  the  principal  case  cited.    The  ques- 
tions there  presented  were  whether  the  reading  of  selected  portions  of  the 
King  James  translation  of  the  Bible  during  school  hours  violated  the  rights 
of  conscience,  compelled  complainants  to  aid  in  support  of  a  place  of  re- 
ligious  worship,    and  was   sectarian   instruction.     All   three  propositions 
were  decided  in   the  aflflrmative.    The  decision   is  apparently  against  the- 
weight  of  authority.    The  court  seemed  to  realize  as  much,  if  they  should 
be  regarded  as  all  bearing  on   the  same  principle.    Speaking  of  them,  but 
not  discussing  them  in  detail,  the  court  said:  *'A  number  of  cases  in  differ- 
ent States,  supposed  to  have  a  bearing  upon  the  main  question  here  consid- 
ered and  determined  (to  wit,  whether  the  King  James  version  of  the  Bible- 
is  a  sectarian  book)  have  been  cited,  and  quotations  made  therefrom  at  con- 
siderable length  by  the  respective  counsel,  and  by  the  circuit  judge  over- 
ruling the  demurrer  to  the  answer.    None  of  the  States  in  which   those- 
decisions  were  made  seem  to  have  In  their  Constitutions  a  direct  prohibition 
of  sectarian  instruction  in  the  public  schools.    It  is  believed  that  this  State- 
was  the  first  which  expressly  embodied  the  prohibition  in  its  fundamental 
law,  and  we  are  tiot  aware  of  any  direct  adjudication  of  the  question  under- 
consideration. " 

The  court  seems  to  turn  the  case  upon  the  fact  that  the  King  James  ver- 
sion, "the  whole  of  it,"  was  used  as  a  reading  book  in  the  school.  The 
opinion  admits  that  text-books  founded  upon,  or  containing  extracts  from, 
the  Bible  might  be  properly  used.  It  was  even  said:  *'The  constitutional* 
prohibition  of 'Sectarian  instruction  does  not  include  them,  even  though  they 
may  contain  passages  from  which  some  inferences  of  sectarian  doctrine 
might  possibly  be  drawn.  Furthermore,  there  is  much  in  the  Bible  which, 
can  not  justly  be  characterized  as  sectarian.  There  can  be  no  valid  objec- 
tion to  the  use  of  such  matter  in  the  secular  instruction  of  the  pupils.. 
Much  of  it  has  great  historical  and  literary  value,  which  may  be  thus  util- 
ized without  violating  the  constitutional  prohibition.  It  may  also  be  used 
to  inculcate  good  morals,  that  is,  our  duty  to  each  other,  which  may  and 
ought  to  be  inculcated  by  the  district  scnools.  No  more  complete  code  of 
morals  exists  than  is  contained  in  the  New  Testament,  which  re-affirms- 
and  emphasizes  the  moral  obligations  laid  down  in  the  Ten  Command- 
ments." 

With  profound  respect  to  the  Supreme  Court  of  Wisconsin,  we  are  never- 
theless unable  to  see  how  its  position  can  be  maintained  logically,  for  it- 
takes  no  notice  of  the  conscientious  conviction  of  the  Jews,  or  nonbelievers, 
any  of  whom  may  have  as  valid  objection  to  the  use  of  any  part  of  the  New 
Testament  as  Roman  Catholic  citizens  have  to  the  King  James  version.  It 
seems  to  narrow  the  question  down  to  matter  of  canonical  approval  of  the- 
printed  volumes.  The  oourt  does  not  attempt  to  argue,  nor  do  we  see  how 
it  could  be  maintained,  that  that  fact  alone  could  make  a  book  sectarian^ 
which  in  its  matter  was  not  inherently  so. 

The  next  case  is  State  of  Nebraska  v.  Freeman,  59  L.  R.  A..  927.    The- 
Constitution  of    Nebraska  provides:    *'No  sectarian  instruction   shall  be* 
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allowed  in  any  sohool  or  instUution  supported,  in  whole  or  in  part,  by  the 
public  funds  set  apart  for  educational  purposes." 

The  action  complained  of  was  the  reading  of  selections  and  extracts  from 
the  "King  James  version  or  translation  of  the  Bible,"  and  the  singing  of 
certain  religious  and  sectarian  sonffs  and  the  offering  of  prayer  to  the  Deity. 
The  court  said:  **We  do  not  think  It  wise  or  necessary  to  prolong  a  dlBcus- 
sion  of  what  appears  to  us  an  almost  self-evident  fact,  that  exercises  such 
as  are  complained  of  by  the  relator  in  this  case  both  constitute  religious 
worship  and  are  sectarian  in  their  character,  within  the  meaning  of  the* 
Constitution.  Nor  do  we  feci  inclined  to  malse  what  might  be  looked  upon/ 
as  a  spurious  exhibition  of  learning  by  quoting  at  length  from  the  many 
judicial  decisions  and  utterances  of  eminent  men  in  this  country  ooncerB- 
ing  the  subject.  Perhaps  the  case  most  nearly  in  point,  because  of  sim- 
ilarity both  of  facts  involved  and  constitutional  enactments  construed  to 
the  case  at  bar,  is  State,  ex  rel  Weiss  v.  District  Board,  76  Wisconsin,  177^ 
7L.  R.  A.,  830." 

It  is  undeniably  the  peculiar  province  of  the  supreme  courts  of  the  States- 
to  place  final  authoritative  construction  upon  the  Constitutions  of  theSr- 
respective  States  in  matters  involving  solely  their  internal  policy.    Whether^ 
the  reasons  given  by  the  court  are  sound  or  not  is  not   material  as  affecting^ 
the  binding  force  of  the  construction  upon  citizens  and  others  whose  actions:- 
come  up  for  consideration  by  the  government  of  that  State.    But  where  the- 
opinion  is  cited  abroad  as  persuasive  arguioent  why  its  conclusions  should^ 
be  elsewhere  adopted,  it  is  of  the  first  importance  that  its  reasoning  should^ 
be  sound;  that  similar  provisions,  or  the  same  principle  of  law,  have  fre- 
quently come  before  other  high  courts  of  last  resort,  and  been  by  them  de- 
cided in  a  certain  way,  is  a  fact  that  can  not  safely  be  ignored.    It  is  more 
than  likely  that  a  general  ooncurrence  of  judicial  opinion  on  the  same  sub- 
ject is  apt  to  be  right.    Due  deference  to  the  enlightened  judgment  of  the 
learned  profession  of  the  law,  and  to  all  concerned,  leave  no  alternative,  but 
to  consider  all  that  has  been  said  by  courts  of  equal  rank  ui)on  a  subject  of 
such  universal  importance  as  to  have  been  incorporated  in  some  form  in. 
every  Constitution  of  the  States  of  America. 

Two  of  the  judges  of  the  Supreme  Court  of  Nebraska  confined  their  con- 
currence to  the  point  of  "bectarian  Instruction."    On  petition  for  rehearing 
the  chief  justice  filed  a  response  on  behalf  of  the  court.    The   only  case  ad- 
mitted  to  have  a  direct  bearing  on  the  question  opposing  the  court's  con-- 
elusions  WAS  the  Michigan  case  cited   above.    But  we  observe  what  appears- 
to  us  to  be  a  modification  of  the  original  opinion  in  parts  of   the  response. 
After  pointing  out  that  there  are  admittedly  verbal  differences  between  the 
King  James  and  the  Douay  translations  of  the  Bible,  which  some  sectaiianff- 
regard  as  material,  the  court  said:  '*But  the  fact  that   the  King  James; 
tianslation  may  be  used  to  inculcate  sectarian  doctrines  affords  no  presump- 
tion that  it  will  be  so  used.    The  law  does  not  forbid  the  use  of  the  Bible" 
in  veither  version  in  the  public  schools.    It  is  not  proscribed  either  by  the- 
Constitution  or  the  statutes,  and  the  courts  have  no  right  to  declare  its  use 
to  be  unlawful  because  it  is  possible  or  probable  that  those  who  are  piiv- 
ileged  to  use  It  will  misuse  the  privilege  by  attempting  to  propagate  their- 
own  peculiar  theological  or  eoclesiastioal  views  and  opinions.    The  points 
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where  the  courts  may  rightfully  intervene,  and  where  they  should  inteirene 
without  hesitation,  is  where  legitimate  use  has  degenerated  into  abuse, 
where  a  teacher  employed  to  give  secular  instruction  has  violated  the  Con- 
stitution by  becoming  a  sectarian  propagandist.  *  *  *  The  section  of  the 
Constitution  which  provides  that  'no  sectarian  instruction  shall  be  allowed 
in  any  school  or  institution  supported,  in  whole  or  in  part,  by  the  public 
funds  set  apart  for  educational  pui poses,'  can  not,  under  any  canon  of  con- 
struction with  which  we  are  acquainted,  be  held  to  mean  that  neither  the 
Bible  nor  any  part  of  it,  from  Genesis  to  Revelation,  may  be  read  in  the 
•educational  institutions  fostered  by  the  Slate." 

The  court  also  wisely  noted  that  sectarian  instruction  might  occur  from 
frequent  reading,  even  without  note  or  comment,  of  "judiciously  selected 
passages,"  and  observe  that  whether  such  practices  existed  as  amounted  to 
sectarian  instruction  must  be  determined  upon  the  facts  of  each  particular 
case.  We  find  ourselves  in  entire  accord  with  the  views  quoted  above  from 
the  response  of  the  Nebraska  Supreme  Court. 

In  Board  of  Education  v.  Minor.  28  Ohio  St.,  dll,  the  only  question  pre- 
sented or  decided  was  whether  the  school  board  might  not  prohibit  the  read- 
ing of  the  Bible  in  the  public  schools.  It  was  held  that  they  could;  that 
nothing  in  the  laws  of  that  State  made  it  compulsory  upon  the  boards  or 
teachers  to  use  the  Bible  as  a  text- book.  We  believe  the  reason  and  weight 
of  the  authorities  support  the  view  that  the  Bible  is  not  of  itself  a  sectarian 
book,  and  when  used  merely  for  reading  in  the  common  schools,  without 
note  or  comment  by  teachers,  is  not  sectarian  instruction;  nor  does  such 
use  of  the  Bible  make  the  schoolhouse  a  house  of  religious  worship. 

The  Judgment  of  the  circuit  Judge  having  been  in  accord  herewith,  is 
affirmed. 

Whole  court  sitting,  except  Cantrill,  J.,  absent. 


BUCKNER'S  ADM'R  v.  BUCKNER, 
(Filed  May  81,  1005.) 

1.  Personal  representative— Who  entitled  to  qualify— DIsoretion  of  oonrt— 
Under  section  8896,  Kentucky  Statutes,  providing  that  "the  court  having 
Jurisdiction  shall  grant  administration  to  the  relatives  of  the  deceased,  vrko 
apply  for  same,  preferring  the  surviving  husband  or  wife,  and  then  suoh 
others  as  are  next  entitled  to  distribution,  or  one  or  more  of  them  whom  the 
court  shall  adjudge  will  best  manage  the  estate,"  the  first  in  rank  as  dis- 
tributee is  entitled  as  a  matter  of  right  to  administer  upon  the  decedent's 
-estate,  provided  such  distributee  possesses  otherwise  legal  qualifications  to 
act.  Where,  however,  there  is  but  one  distributee  this  discretion  can  not 
exist  if  the  distributee  makes  application  before  the  second  county  court 
irom  the  death  of  the  intestate. 

2.  Legitimacy  of  child^Presumptlons— Where  it  Is  shown  by  the  evidence 
i;hat  a  child  was  born  to  th^  wife  after  her  marriage  to  her  husband,  and 
during  their  wedlock  and  within  the  usual  period  of  gestation,  the  law*! 
-oonolusive  presumption  is  that  the  offspring  is  legitimate. 

W.  8.  Pryor  and  H.  P.  Cooper  for  appellant. 

Lafe  S.  Pence  for  appellee. 
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Appeal  from  MarioD  Circuit  Court. 
OpinloD  of  the  court  by  Judge  O'Rear. 

Alex.  Buokner,  a  reflldeut  of  Marlon  county,  died  Intestate  in  June. 
Within  'a  few  days  after  his  death,  and  before  another  term  of  the  Marion 
County  Court,  application  was  made  to  the  county  court  for  letters  of  ad- 
ministration upon  his  estate.  Appelle,  Birdie  Buckner,  applied,  claiming 
to  be  his  only  child  and  heir  at  law.  Lucinda  Buckner,  the  mother  of  the 
decedent,  waived,  by  a  writing,  her  right  to  be  appointed,  and  application 
was  made  on  behalf  of  Frank  Rice  at  the  Instance  of  a  creditor  of  the  dece- 
dent. Birdie  Buckner's  right  to  qualify  was  resisted  by  Lucinda  Bucknez 
and  Frank  Rice,  on  the  ground  that  she  was  not  Alex.  Buckner's  daughter, 
but  that  she  was  a  bastard  child  of  Alez.  Buckner's  divorced  wife.  The 
<}ounty  court  rejected  Birdie  Buckner's  claim  to  administer,  and  appointed 
Lucinda  Buckner  and  Frank  Rice  as  administrators.  Birdie  Buckner  ap- 
pealed to  the  circuit  court,  where  upon  the  evidence  it  was  decided  that  she 
was  the  legitimate  child  of  Alex.  Buckner,  and  was  consequently  entitled 
to  administer  upon  his  estate.  From  the  last-named  judgment  Lucinda 
Buckner  and  Frank  Rice  prosecute  this  appeal. 

Without  detailing  the  evidence  we  deem  it  sufficient  to  say  on  the  ques- 
tion of  fact  that  we  are  convinced  that  Birdie  Buckner  was  born  to  Alez. 
Buckner's  wife  after  their  marriage,  and  during  their  wedlock,  and  within 
the  usual  period  of  gestation  after  he  had  had  opportunity  to  have  begot 
her.  In  that  state  of  case  the  law's  conclusive  presumption  is  that  the 
offspring  is  legitimate.  Under  the  statutes  of  descent  and  distribution, 
there  being  no  widow,  the  only  child  of  the  decedent  became  his  sole  dis- 
tributee. By  section  8806,  Kentucky  Statutes,  it  is  provided:  *'The  court 
having  jurisdiction  shall  grant  administration  to  the  relations  of  the  de- 
ceased who  apply  for  the  same,  preferring  the  surviving  husband  or  wife, 
and  then  such  otbers  as  are  next  entitled  to  distribution,  or  one  or  more  of 
them  whom  the  court  shall  adjudge  will  best  manage  the  estate." 

Under  this  statute  the  relation  first  in  rank  as  distributee  is  entitled  as  a 
matter  of  right  to  adminslter  upon  the  decedent's  estate,  provided  such  dis- 
tributee possesses  otherwise  legal  qualifications  to  act,  as,  for  txample,  is  a 
person  who  Is  a  resident  of  the  Commonwealth,  and  of  contractual  age  and 
-capacity.  By  the  succeeding  section,  if  no  such  person  apply  for  adminis- 
tration at  the  second  county  court  from  the  death  of  the  intestate,  the  court 
may  grant  administration  to  a  creditor,  or  to  any  person  in  the  discretion 
of  the  court.  The  discretion  vested  by  these  sections  is,  first,  to  select  from 
the  distributees,  where  there  are  more  than  one  of  the  same  rank  or  degree 
•of  relation,  such  one  or  more  as  the  court  shall  judge  will  best  manage  the 
estate.  Where,  however,  there  is  but  one  distributee,  this  discretion  can  not 
•exist  if  the  distributee  makes  application  before  the  second  county  court 
from  the  death  of  the  intestate.  After  that  time  the  court  may.  in  its  discre- 
tion, grant  letters  of  administration  to  any  other  person.  Appellee  having 
flhown  a  legal  right  to  qualify  as  administratrix  of  her  father's  estate,  and 
being  the  only  person  so  entitled  to  qualify,  the  county  court  erred  in  refus- 
ing to  api)olnt  her. 
.    Wherefore,  the  judgment  of  the  circuit  court  is  affirmed. 
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LOUISVILLE  RY.  CO.  v.  JOHNSON. 

(Filed  June  1.  1905— Not  to  be  reported.) 

DainageB— Actions  against  street  railways— Instructions— Wliere  an  actioD 
for  damages  was  brought  against  a  street  railway  company  upon  the  grounds 
that  appellee,  who  was  injured,  attempted  to  board  the  car  with  a  blind 
child  and  the  motorman,  after  seeing  her  attempt  to  board  the  car,  started 
it,  throwing  her  to  the  street,  injuring  her,  no  one  being  in  charge  of  the 
oar  except  the  motorman,  instructions  authorizing  the  jury  to  find  for  the 
appellee  if  the  car  was  not  properly  officered,  and  if  the  injuries  were  re- 
ceived in  the  manner  complnined  of,  were  properly  given,  and  an  instruc- 
tion directing  *the  jury  to  find  for  the  railway  company  if  the  appellee 
boarded  the  car  and  attempted  to  alight  while  it  was  in  motion  was  not  au- 
thorized because  the  instructions  given  emphasized  the  fact  that  a  verdict 
Bhould  be  returned  in  favor  of  appellee  only  upon  the  theory  upon  which 
Bhe  claimed  a  right  to  recover. 

Fairlelgh,  Straus  &  Fairleigh  and  B.  L.  Greene  for  appellant. 

John  C.  Strother  and  Matt  O'Doherty  for  appellee. 

Appeal. from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  DivK 
sion. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  her  husband  and  son,  on  the  night  of  April  24,  1908,  went  to 
the  crossing  at  Fourth  and  Oak  streets,  Louisville,  Ky.,  with  the  view  of 
taking  the  oar  to  their  home.  Two  cars  passed  that  seemed  to  have  beeo 
crowded,  when  a  oar  appeared  and  stopped.  The  appellee,  with  her  little 
blind  son,  approached  the  car  in  front  of  the  husband,  got  one  foot  on  the- 
step  and  the  other  on  the  platform,  and  attempted  to  assist  her  son  on  the 
car.  The  motorman,  after  seeing  her  make  an  attempt  to  get  upon  the  car, 
started  it  suddenly  while  she  was  in  the  position  stated,  carrying  her  some 
distance  and  then  causing  her  to  fall  to  the  street  on  her  face,  from  which 
fall  she  was  seriously  injured.  No  one  was  in  charge  of  the  car  except  the 
motorman,  and  it  is  claimed  on  the  trial  that  a  conductor  was  necessary  to 
enable  passengers  to  safely  get  on  and  off  the  oar  in  question.  Appellee 
sued  to  recover  damages  upon  these  grounds.  The  appellant  questioned  the 
appellee's  right  to  recover,  and  claimed  that  it  was  not  a  regular  car;  that 
the  motorman  informed  the  appellee  that  she  could  not  ride  en  the  car. 
After  doing  so  the  car  starced,  and  the  appellee  got  on  the  car  after  it  started 
and  attempted  to  alight  therefrom  while  the  car  was  in  motion. 

A  reversal  is  sought  because  it  is  claimed  the  court  did  not  properly  iir- 
struct  the  jury.  Under  the  first  instruction  the  court  gave  the  jury  it  was 
only  authorized  to  find  for  the  appellee,  if  it  believed  that  the  appellee,  in  her 
effort  to  get  upon  the  car,  was  thrown  therefrom  as  claimed  by  her.  The 
jury  was  also  authorized  to  find  for  the  appellee  if  the  car  was  not  properly 
officered  and  started  when  appellee  was  attempting  to  board  the  car,  and 
thus  received  her  injury.  The  appellant  insists  that  the  court  should  have 
instructed  the  jury  to  find  for  it  if  the  appellee  boarded  the  car  and 
attempted  to  alight  while  it  was  in  motion.  X7nder  the  first  instruction  th» 
jury  could  not  have  found  for  the  appellee  if  the  latter  state  of  facts  existed. 
The  court  was  not  satisfied  with  leaving  the  case  with  the  jury  under  the 
first   instruction,  in  which  the  jury  was  in  substance  told  that  it  could  not 
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find  for  appellee  except  on  ber  theory  as  to  how  the  accident  happened,  t1z.>, 
that  her  injuriee  resnlced  from  the  sudden  movement  of  the  oar  while  shew 
was  boarding  It,  and  that  it  was  not  properly  officered.     These  instmctlona 
emphasize  the  fact  that  the  jury  could  not  And  for  the  appellee  only  upon 
the  theory  upon  which  she  claimed  a  right  to  reooTer.    It  was  impossible 
for  the  jury  to  have  believed  that  it  was  authorized  to  return  a  verdict  for- 
the  appellee,  if  she  was  injured  by  boarding  the  car  and  afterwards  attempt- 
ing to  leave  it  while  it  was  in  motion.    Even  if  the  rule  announced   \m. 
Louisville  Railway  Go.  ▼.  Meglemery,  25  Ky.  Law  Rep.,  1588,  with  reference, 
to  instructions,  ordinarily  should  be  observed,  the  failure  to  give  the  in^ 
etructlon  in  question  in  this  case  was  not  prejudicial  to  appellant. 
The  judgment  is  affirmed. 


WALTER  PRATT  &  CO.  v.  W.  C.  MORRIS  &  CO. 
(Filed  June  1,  1906— Not  to  be  reported.) 

Sale  by   sample— Contract— Warranty— Instructions— In  an  action  to  re-*, 
cover  for  goods  sold  by  sample  and  warranted  to  be  the  same  in  quality » 
materia]  and  in  all  other  respeots  as  the  sample,  and  the  purchaser  agrees  te^ 
examine  and  inspect  them,  and  each  part  thereof  at  once  upon  their  arrival,, 
and  if  they  fail  to  comply  with  the  warranty  he  shall  give  written  notice  in. 
five  days  thereafter  by  registered  letter  to  the  owner,  otherwise  the  war- 
ranty is  waived,  in  which  the  purchaser  pleaded  that  when  the  goods  were^. 
shipped  to  him  they  were  in  such  condition  that  the  quality  could  not  be. 
tested  within  five  days,  and  that  they  were  worthless  and  of  no  value.  an<l 
this  was  known  to  plaintiff  when  the  goods  were  shipped.    Held— 

1st.  It  was  error  in  the  court  on  the  trial  to  instruct  the  jury  that  if  the. 
goods  were  of  no  value  for  the  purpose  for  which  they  were  sold  and  pur- 
chased at  the  time  they  were  delivered  to  plaintiff,  they  should  find  for  de- 
fendant, for  if  the  goods  were  of  value  for  any  other  purpose  there  was  some, 
consideration  for  the  contract. 

9d.  Where  the  purchaser  was  an   experienced  druggist  and  knew  whether 
the  goods  bought  could  be  examined  within  five  days,  he  can  not  be  relieved- 
of  a  contract  deliberately  made  on  the  ground  that  it  would  be  inconvenient 
for  him   to  examine  them  within  five  days.    If  the  defects  could  not  be  de- 
termined in  five  days  he  should  not  have  made  the  contract.     Contracts., 
must  be  enforced  as  made. 

Sd.  If  the  plaintiff  under  cover  of  the  contract,  and  knowing  that  the  goods, 
could  not  be  tested  in  five  days,  knowingly  sent  inferior  goods  for  the  pur- 
pose of  perpetrating  a  fraud  on  the  defendant,  they  can  not  recover  if  the, 
defendant  within  a  reasonable  time  discovered  the  defect  to  the  goods  anc^ 
offered  to  return  them. 

4th.  If  the  defendant  after  discovering  the  defects  in  the  goods  continued- 
to  control  and  sell  them  before  giving  notice  to  and  offering  to  return  them^ 
then  he  is  liable,  but  if  after  the  plaintiff  refused  to  take  them  back  the  de- 
fendant inadvertently  sold  some  of  them,  not  with  the  intention  on  his  pari, 
to  treat  the  goods  as  his  own,  he  would  be  liable  only  for  the  goods  so  sold^ 

Byron  Renfrew  and  W.  B.  Gaines  for  appellant. 

Slims  &  G  rider  for  appellee. 
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Appeal  from  WarreD  Circuit  Court. 

OpiuioD  of  the  court  by  Chief  Justice  Hobsou. 

Walter  Pratt  &  Co.,  through  a  BaleBmau.  sold  by  sample  to  W.  C.  Morris, 
doing  business  as  W.  C.  Morris  &  Co.,  of  Bowling  Green,  a  bill  of  goods, 
consisting  mainly  of  perfumery,    but   including   some   soap,    hair  tonic, 
pomade,  tooth  powder  and  other  things.    There  was  a  written   contract 
Isetween  the  parties   under  which   the  goods  were  bought  which  contained 
the  following  warranty:  ''All  goods  are  warranted  to  be  the  same  in  qual- 
ity, material   and  in  all  other  respects  as  samples  ghown  by  salesman,  and 
if  goods  are  returned  by  the  consumer  for  any  cause  they  may  be  returned 
as  above  provided.    The  purohasr. agrees  to  examine  and  inspect  the  goods, 
and  each  part  thereof,  at  once  upon  their  arrival  at  destination,  and  if  said 
goods  fail  to  comply  with  said  warranty  he   shall,  within  five  days  from  the 
'date  of  arrival  at  destination,  give  written  notice  by  registered   letter  to 
Walter  Pratt  &  Co.,  Chicago,  111.,  otherwise  all  warranty  of  said   goods  is 
waived.    Goods  can  not  be  returned  for  credit  on  account  except  as  herein 
provided." 

Morris  declined  to  pay  for  the  goods  on  the  ground  that  they  did  not 
correspond  with  the  sample,  and  when  sued  for  the  price  pleaded  that  when 
the  goods  weie  shipped  to  him  they  were  in  such  condition  that  the  quality 
xsould  not  be  tested  within  five  days  after  receiving  the  goods;  that  the 
plaintiffs  knew  this  and  knowingly  shipped  him  goods  different  from  the 
samples,  thus  practicing  a  fraud  on  him;  that  the  goods  were  worthless  and 
of  no  value.  He  also  pleaded  that  he  had  tendered  the  goods  back  to  the 
plaintiffs;  that  what  he  had  sold  hnd  mostly  been  returned  to  him ;  that  be 
had  not  realized  exceeding  110  upon  the  bill  of  goods,  and  this  amount  he 
Was  willing  to  pay  the  plaintiffs  and  return  them  the  goods;  that  he  had  at 
all  times  been  willing  to  return  the  goods;  that  the  plaintiffs  refused  to 
accept  them  and  that  the  plaintiffs  had  practiced  a  fraud  on  him  under 
cover  of  the  contract.  The  testimony  on  the  trial  for  the  defendant  tended 
to  sustain  the  defendant's  plea.    The  court  instructed  the  jury  as  follows: 

"l8t.  The  court  instructs  the  Jury  that  if  they  believe  from  the  evidence 
that  the  goods  named  in  the  account  were  of  no  value  for  the  purpose  for 
\?hich  they  were  sold  and  purchased,  at  the  time  they  were  delivered  fay 
plaintiffs  to  defendant,  they  should  find  ior  defendant. 

"2d.  The  court  Instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  goods  delivered  by  plaintiffs  to  defendant  did  not  come  up  to  the 
-iBamples  shown  by  plaintiffs'  salesman  at  the  time  the  oontnict  was  made, 
-Hnd  shall  further  believe  from  the  nature  of  said  goods  that  by  an  examlna> 
tion  it  could  not  be  made  and  defects  found  out  within  five  days  from  the 
date  of  delivery  that  said  goods  did  not  come  up  to  said  samples,  and  that 
"defendant  did  within  a  reasonable  time  examine  said  goods  and  offered  to 
ireturn  same  to  plaintiff,  and  has  since  and  now  holds  them  subject  to  plaint- 
iff's order,  they  shall  find  for  defendant. 

"A.  The  court  instructs  the  jury  that  it  was  the  duty  of  the  defendant  to 
have  examined  the  goods  in  controversy  within  five  days  after  he  received 
\9ame  and  ascertain,  if  he  could  reasonably  have  done  so,  their  character  and 
Tiuallty,  and  notify  the  plaintiffs  of  any  defect  in  material  or  quality  within 
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said  time,  and  if  hv  failed  to  do  so   they  must  find  for  the  plaiDtiffs,  even 
though  the  goods  were  not  of  the  kind  or  quality  ordered,  unless  they  8hal> 
believe  that  plaintiffs  knowingly  and  fraudulently  sent  to  defendant  gooda, 
different  from  the  Hamples  and  the  ones  agreed  to  be  sent. 

"B.  The  oourt  instructs  the  jury  that  it  was  the  duty  of  the  defendant,  in, 
a  reasonable  time  after  ascertaining  that  the  goods  were  not  of  the  quality 
or  materi!il  ordered,  if  he  did  so  ascertain,  to  return  or  offer  to  return  said 
goods,  and  if  he  failed  to  do  so,  or  after  ascertaining  same  to  be  defective 
in  material  or  quality,  if  he  did  so,  if  he  exercised  dominion  over  said  goods 
or  treated  them  as  his  own  or  offered  them  for  sale,  then  the  jury  must  find 
for  the  plaintiffs  the  value,  if  any,  of  the  goods  as  proven." 

The  jury  found  for  the  defendant  and  the  oourt  entered  a  judgment  dis-' 
missing  the  plaintiff's  petition,  with  costs. 

Instruotion  1  was  erroneous.    Although  the  goods  were  of  no  value  for 
the  puipose  for  which  they  were  sold  and  purchased,  if  they  were  of  value, 
for  any  other  puipose  there  was  some  consideration  for  the  contract.    He 
who  buys  an  article  for  a  given  purpose  can  not  keep  it  without  paying  for- 
it  because  it  was  unfit  for  the  purpose  for  which  it  was  sold  when  it  is  of 
value  for  some  other  purpose.    To  permit  him  to  do  this  would  be  to  allow 
him  to  sell  the  article  to  another  to  be  used  for  some  other  purpose  and  to. 
keep  the  money  without  paying  anything  for  the  article.    There  were  some 
articles  on  the  account,  as,  for  instance,  the  soap,  which  were  not  shown  to. 
be  without  value.    In  lieu  of  Instruction  1  the  court  should  have  told  the 
jury  that  if  the  goods  named  in  any  item  of  the  account  were  of  no  value, 
whatever,  then  to  this  extent  i^eoontract  was  without  consideration,  and  as 
to  such  items  they  should  find  for  the  defendant. 

Instruction  2  should   not  have  been  given.    Morris  was  an  experienced, 
druggist.    He  understood  the  nature  of  the  goods  as  well  as  the  salesman, 
and  knew  whether  tUey  could  be  examined  in  five  days  or  not.    The  con- 
tract was  deliberately  made,  and  the  court  can  not  make  a  contract  for  the. 
parties.    While  it  would  have  been  inconvenient  to  have  examined  the  gooda, 
in  five  days  and  tested  them,  still  we  think  it  could  have  been  done  by  dili- 
gence,   and   whether   it  could  or  not  Morris  knew  this  when   he  made  the. 
contract  just  as  well  as  he  does  now.    If  the  defects  could  not  be  determined 
in  five  days  then  he  should  not  have  bought  the  goods  under  the  contract. 
The  contract  must  be  enforced  as  the  parties  made  it,  there  being  no  fraud  or 
mistake  in  its  execution. 

Instruction  A.  was  proper,  for  if  the  plaintiff,  under  cover  of  the  contract, 
and  knowing  that  the  goods  could  not  be  tested  in  five  days,  knowingly 
sent  inferior  goods  for  the  purpose  of  perpetrating  a  fraud  on  the  defendant,^ 
they  can  not  recover.  But  this  instruction  should  have  been  qualified  with 
the  proviso  that  the  defendant  within  a  reasonable  time  discovered  the  de- 
fect in  the  goods  and  offered  to  return  them  to  the  plaintiffs. 

Instruction  B.  was  proper  so  far  as  it  went.  There  was  some  proof  that, 
the  defendant  sold  some  of  the  goods  before  he  discovered  the  defectivenesst 
of  them,  and  some  few  articles  were  sold  after  he  offered  to  return  them  t<\ 
the  plaintiffs,  and  they  refused  to  receive  them.  But  these  sales,  as  hi^ 
evidence  tended  to  show,  were  made  by  inadvertence  and  not  with  the  in- 
eiit  to  treat  the  goods  as  his  own.    Tet  he  admitted  in  his  answer  receiving 
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*^10,  which  he  was  willing  to*pay.  and,  in  any  event.  Judgment  abonld  have 

'Ifone  against  him  for  this  amount.    The  words  *'if  he  oonld  reasonably  havt 

tlone    so'*  should  be  omitted  from  instruction  A.,  and  the  following  words 

"'Should  be  added  to  it:  '*ln  which  event  they  will  find  nothing  for  the  plain- 

'tlfl  except  as  directed  in  instruction  B."    Instruction  B.  is  erroneous  in 

directing  the  Jury  to  "lind  for  the  plaintiffs  the  value,  if  any,  of  the  goods 

as  proven."    The  Jury  should  have  been  told  that  if  they  found  for  the 

plaintiffs  under  this  instruction,  they  should  find  for  them  the  price  of  the 

goods  as  fixed  in  the  contract;  also  that  though  the  defendant  sold  some  of 

the  goods  after  the  plaintiff  refuged  to  take  them  back,  still,  if  this  was  by 

Inadvertence  and  not  from  nn  intention  on  his  part  to  treat  the  goods  as  his 

own,  he  would  be  liable  only  for  the  goods  so  sold,  and  if  the  jury  so  found 

they  should   by  their  verdict  direct  a  return  of  the  goods  on  band  to  the 

plaintiffs  and  find  for  them  the  value  of  the  goods  po  sold,  but  not  less  than 

110,  the  amount  admitted  in  the  defendant's  answer. 

It  is  true  part  of  the  goods  were  not  delivered  until  August  14th  and  Mor- 
ris gave  notice  of  the  defectiveness  of  the  first  shipment  within  three  days 
After  this,  or  on  August  17.  But  this  was  not  in  time.  The  contract  by  its 
terms  applies  to  *'the  goods  and  each  part  thereof,"  and  requires  the  notice 
to  be  given  within  five  days  from  the  date  of  arrival.  This  was  not  done, 
Bnd  no  defense  can  be  maintained  upon  the  warranty. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


COCHKAN.  &c.  V.  LEE'S  ADM'B,  &c. 

(Filed  June  9,  1905— Not  to  be  reported.) 

Nonrepidents— Guardian  ad  litem— Attorney  to  defend— Allowance  to— 
Inhere  made— Under  the  Code,  sections  88  and  69,  the  court  appointing  the 
iguardian  ad  litem  or  attorney  for  the  nonresident  defendant  should  make 
lilm  a  reasonable  allowance  for  his  services.  The  same  rule  applies  whether 
the  services  are  rendered  in  this  court  or  in  the  circuit  court.  The  court 
which  makes  the  appointment  must  hear  proof  and  fix  the  allowance.  If 
either  party  is  dissatisfied  with  the  action  of  the  circuit  court  an  appeal 
may  be  had  to  this  court,  but  this  court  has  no  original  jurisdiction  In  the 
'first  Instance. 

B.  L.  Page,  warning  order  attorney  for  nonresident  infants. 

Edward  G.  Hill,  guardian  ad  litem. 

£.  J.  McDcrniott  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Robert  L.  Page  and  Edward  G.  Hill,  respectively  the  nonresident  attor- 
'ney  and. guardian  ad  litem  for  the  infant  appellants,  appointed  in  the  Jeffer- 
son Circuit  Court,  took  an  appeal  from  the  order  of  the  Jefferson  Circuit 
<^ourt  to  this  court  from  the  judgment  of  the  circuit  court  denying  the  io- 
Tants  any  interest  in  the  estate  under  the  will.     In  this  court  they  were  sue- 
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cessful.  and  obtained  a'jndgineot  in  fa /or  of  the  infants.  (Cochran  t.  Lee, 
S7  Ky.  Law  Rep.,  64.)  They  have  now  entered  a  motion  in  this  court  tos 
an  allowance  of  11,600  for  their  serTices,  to  be  paid  by  the  administrator. 

Under  the  Code  the  court  appointing  the  guardian  ad  litem  or  attorney  for 
the  nonresident  defendant  should  make  him  a  reasonable  allowance  for  his 
services.  (Civil  Code,  sections  88,  69. )  The  same  rule  obtains  whether  the 
seivices  are  rendered  in  this  court  or  in  the  circuit  court.  The  court  which 
makes  the  appointment  may  hear  proof  and  fix  the  allowance.  If  either 
party  is  dissatisfied  with  the  action  of  the  circuit  court  an  appeal  may  be 
had  to  this  court,  but  we  have  no  original  jurisdiction  in  the  matter  in  the 
first  instance.  . 

The  motion  for  the  allowance  is,  therefore,  dismissed  for  want  of  jurisdio- 
tion. 


DUNCAN  V.  GERNERT  BROS.  LUMBER  CO. 

(Filed  June  2,  1906— Not  to  be  reported.) 

Damages— Patent  defect— Demurrable— In  an  action  by  an  employe  to  re- 
cover damages  for  an  injury  received  in  falling  from  a  ladder  because  it  waa 
too  short  to  enable  him  to  do  the  work  with  safety,  which  wug  clearly  patent 
to  him  when  he  ascended  it,  a  demurrer  to  plaintiff's  petition  was  properly 
sustained. 

£.  E.  McKay  for  appellant. 

R.  C.  Kinkead  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  in  1901  sued  the  appellant  for  damages  on  account  of  injuries 
received  while  in  its  employment.  A  demurrer  was  sustained  to  his  peti- 
tion and  he  tiled  an  amended  petition,  and  a  demurreii^wasalso  sustained  to 
it  and  the  original,  and  he  failing  40  plead  further,  the  court  dismissed  his 
action.  The  only  question  is  whether  he  stated  a  cause  of  action.  He  in 
substance  alleged  that  his  injuries  were  received  by  reason  of  the  gross 
negligence  of  the  foreman  or  superintendent  of  appellee,  and  he  then  stated 
the  particulars  as  to  how  he  received  his  Injuries,  to  the  effect  that  there  was 
a  ladder  which  had  been  placed  against  a  pile  of  lumber  belonging  to  the  ap- 
pellee, and  that  he  was  directed  by  the  superintendent  of  the  appellee  to  go 
up  the  ladder  and  saw  off  some  projecting  timbers;  that  in  compliance  with 
this  order  he  ascended  the  ladder  to  the  top  of  it,  and  when  standing  thereon 
he  undertook  to  comply  with  the  orders  given  him,  and  while  so  doing, 
without  fault  on  his  part,  he  fell  from  the  ladder,  about  twenty  feet,  strik- 
ing the  ladder  in  his  descent  and  striking  the  ground  below  with  great 
force,  etc.  He  also  alleged  that  appellee's  agents  and  servants  in  charge 
knew,  or  by  the  e^cercise  of  reasonable  diligence  could  have  known,  that  the 
ladder  was  too  short,  and  that  he  did  not  know  or  observe  at  the  time  the 
•dangerous  condition  of  the  ladder,  or  of  the  work,  until  it  was  too  late  to 
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present  the  injuries.  He  did  not  ahege  who  produced  or  placed  the  ladder 
in  ite  poeitlon,  or  glTe  nny  reason  why  he  could  not  see  that  the  ladder  was 
too  short  to  enable  him  to  do  the  work  in  safety. 

If  the  ladder  was  too  short  and  was  dangerous  to  work  upon,  it  waa  cer- 
tainly obvious  to  him  when  he  reached  the  top  of  it.  The  only  negligence 
alleged  was  that  the  ladder  was  too  short,  and  that  was  certainly  patent  to 
him  when  he  ascended  it. 

Wherefore,  the  judgment  of  the  lower  court  is  aflSrmed. 


Tpl^e  K^i^tacky  Ij^aW  Reporter 


Vol.  27.  JULY  1,  1905.  No.  11 


COURT  OF  APPEALS  OF  KENTUCKY. 


TAYLOR,  JR.  T.  DEMOCRATIC   COMMITTEE   OF  FRANKLIN 

COUNTY.  &c.  (No.  289.) 

(Filed  Jnne  6,  1906— Not  to  be  reported.) 

Politioal  parties— Govern  log  authority  of— Power  of  courts  with  reference 
to  action  of— Circuit  courts  have  no  power  to  intervene  by  writs  of  certiorari 
in  the  governing  authorities  of  political  parties  in  the  settlement  of  contests 
over  nominations,  because  they  are  not  Inferior  courts  in  the  sense  in  which 
these  terms  are  used  in  the  common  law  authorities  in  defining  the  writ. 

John  W.  Ray  and  Hazelrigfc^  Hazelriffff  for  oppellant. 

McQuown  &  Brown,  Wm.  Cromwell  and  J.  A.  Violett  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

E.  H.  Taylor,  Jr.,  and  L.  F.  Johnson  were  candidates  for  the  Democratic 
nomination  for  the  office  of  representative  in  the  general  assembly  at  a 
primary  election  held  on  November  16,  1904.  Johnson  received  a  majority 
on  the  face  of  the  returns,  and  a  certificate  of  nomination  was  issued  to  him 
by  the  committee.  Taylor  gave  notice  of  contei*:t,  but  the  committee  held 
that  the  notice  was  gi\en  too  late.  He  then  filed  this  suit,  alleging  that  the 
action  of  the  committee  in  so  holdiog  was  fraudulent,  and  praying  that  a 
writ  of  certiorari  be  granted,  directed  to  the  members  of  the  committee,  com- 
manding them  to  certify  and  remove  the  record  of  their  action  In  relation 
to  the  contest  and  to  produce  before  the  court  the  ballots,  poll  books,  cer- 
tifloates  and  orders  of  the  comiuitee,  and  to  perform  such  orders  as  might  be 
made  in  the  action.  The  court  sustained  a  demurrer  to  bis  petition,  and  he 
failing  to  plead  further,  dismissed  it. 

Certiorari  is  a  common  law  writ  issued  from  a  superior  court  to  an  in- 
ferior, commanding  it  to  certify  to  the  superior  court  the  record  in  a  partic- 
ular case.  It  is  usually  in  the  nature  of  a  writ  of  error.  It  lies  only  in  cases 
where  an  erroneous  determination  of  the  inferior  court  can  te  reviewed. 
The  governing  authority  of  a  party  in  trying  a  contest  for  a  nomination 
may  determine  under  the  statute  the  contest,  and  its  judgment  is  final.  The 
circuit  court  has  no  power  to  review  its  determination  or  to  intervene  by  a 
writ  of  certiorari,  for  it  is  not  an  inferior  court  in  the  sense  in  which  these 
terms  are  used  in  the  commoL-law  authorities  defining  the  writ. 

Judgment  affirm ?d. 

vol.  27—66 
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KESSLER  &  GO.  y.  ELLIS. 
(Filed  June  1,  1906— Not  to  be  reported.) 

1.  Contract— Action  for  breach— Evidence— Letters  of  parties— In  making 
II  con  tract  for  servioea  to  be  rendered  the  whole  correspondence  between  the 
parties  with  reference  thereto  is  admissible  in  evidence  on  a  trial  for  a 
breach  of  the  contract. 

2.  Authority  to  make  contract— President  oC  company— In  an  action  on  a 
breach  of  contract  for  employment,  which,  wits  made  by  J.  K.,  as  president 
of  defendant  company,  where  the  evidence  shows  that  J.  K.  was  an  officer 
«nd  af^ent  of  the  company,  and  authorized  to  make  contracts  with  reference 
to  its  business,  there  was  sufficient  evidence  to  allow  the  case  to  go  to  the 
jury. 

8.  Trial— Instructions— Measure  of  recovery— On  the  trial  of  an  action  for 
damages  for  breach  of  contract  for  improperly  discharging  employe,  who 
had  a  contract  for  twelve  months'  service  at  1100  per  month,  the  court  prop- 
erly instructed  the  jury  that  if  they  found  for  the  plaintiff  they  should 
aw.ird  him  the  sum  of  $1,200,  less  any  amount  that  he  earned  during  the 
year,  or  that  he  mif^ht  have  earned  by  the  exercise  of  such  diligence  during 
that  time  as  an  ordinarily  diligent  person  usually  exercised  under  similar 
clrcuntstances,  and  it  was  not  error  in  the  court  to  refuse  to  give  an  addl- 
4iional  iLstruction  asked  by  defendant  as  t<i  the  duty  of  the  plaintiff  to  seek 
other  employment,  and  thereby  reduce  the  damages. 

Wm.  Marshall  Bullitt  an  1  Chas.  H.  Stoll  for  appellant. 

N.  G.  Cureton  and  Carroll  &  Carroll  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  in.stituted  by  the  appellee,  Ellis,  against  the  appellant, 
J^ulius  KtesRler  &  Co.,  upon  an  alleged  contract  by  the  terms  of  which  the 
appellant  employed  the  appellee  to  manage  Its  wholesale  liquor  business  in 
Kentucky  for  one  year  at  a  salary  of  $100  per  mouth  from  Decemljer  4,  1899. 
to  December  4,  1900.  The  appellee  claims  that  the  appellant  refused  to  per- 
form its  contract  by  allowing  him  to  perform  the  services,  and  in  oonsequence 
thereof  he  was  damaged  |1,200.     A  jury  returned  a  verdict  of  fSOO  for  him. 

A  rever&al  is  sought  on  three  grounds:  First,  that  incompetent  evidence 
"Was  admitted ;  second,  that  a  peremptory  instruction  should  have  been  given 
to  find  for  appellant;  third,  that  an  Instruction  which  the  court  gave  was 
erroneous.  Subsequent  to  the  date  of  the  allpged  contract  letters  were  ex- 
-changed  between  the  ap^iellee  and  persons  representing  the  appellant.  They 
were  admitted  as  evidence  because  they  tended  to  show  that  the  parties 
understood  that  the  alleged  contract  had  been  made.  The  objection  does 
•not  go  to  the  letters  of  appellant,  but  to  tho.«e  which  the  appellee  wrot«  to 
it.  The  whole  correspondence  was  admitted  as  evidence.  The  letters  of  ap- 
ipellee,  together  with  responses  thereto,  bore  upon  the  issue  between  the 
parties  and  were,  therefore,  competent  as  evidence.  If  the  letters  which  ap- 
pellee wrote  appellant  had  been  admitted  without  the  answers  thereto,  then 
it  might  be  claimed  that  they  were  not  admissible  as  evidence,  because  of 
their  self-serving  character. 

It  is  claimed   that  a  peremptory  instruction   should   have  gone,  because 

there  was  no  evidence  that  any  authorized  officer  of  the  appellant  made  the 

•contract  or  employed  appellee  as  claimed  by  him.    The  mere  claim  of  J  alios 
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Messier  that  he  was  prusideDt  of  the  compaiiy  and  was  authorized  to  make 
the  contract,  was  not  saflSoieDt  to  show  that  be  held  the  position 
-of  presideDt  of  appellant,  or  that  he  had  the  authority  to  make  the 
contract.  The  appellee,  by  reason  of  the  arrangement  with  Juliua 
iKessler,  who  claimed  to  represent  the  company,  was  to  look  about  fox 
irooma  in  which  to  conduct  appellant's  busine»s,  and  finally  found 
rooms  which  were  acceptable  to  appellant,  and  it  rented  them  for  a  year  and 
paid  the  rent  therefor.  The  lease  was  ^gned  by  the  appellant,  Julius  Kealer 
&  Co.,  by  Jul  ins  Kessler,  president.  This  fact  was  eTidenoe  that  Julius 
■Kessler  was  an  officer  and  agent  of  appellant,  and  was  authorlred  to  make 
contracts  with  reference  to  its  business  in  Kentucky.  The  facts  and  circum- 
stances developed  in  this  case  tend  to  show  that  Julius  Kessler  was  the 
manager  of  the  appellant's  business  in  Kentucky.  It  was  a  West  Yirginia 
corporation.  We  think  that  there  waa  sufficient  evidence  to  allow  the  case 
to  go  to  the  jury.  The  conclusion  we  have  reached  is  supported  by  Forked 
Beer  Pants  Go.  v.  Shipley,  25  Ky.  Law  Rep.,  2299. 

It  is  claimed  that  the  court  erred  with  reference  to  instructing  the  jury  as 
to  appellee's  duty  to  have  made  reasonable  efforts  to  obtain  employment  after 
^e  was  apprised  of  the  fact  that  appellant  intended  to  violate  its  contract 
with  biui.  In  the  second  instruction  the  court  was  asked  by  the  appellant 
to  tell  the  jury  that  it  was  the  duty  of  the  appellee  to  seek  other  employ, 
ment,  and  thereby  reduce  the  amount  of  damages  resulting  from  appellant's 
breach  of  the  contract,  if  it- was  guilty  for  it,  and  if  he  failed  to  seek  other 
employment  the  jury  should  find  for  the  appellant.  The  court  refused  to 
give  the  instruction,  but  told  the  jury  in  substance  that  if  It  found  for  ap- 
pellee, it  should  award  him  the  sum  of  11,200,  less  any  amount  that  he 
earned  during  the  year,  or  that  he  might  have  earned  by  the  exercise  rf  dili- 
gence during  that  term,  and  that  the  court  meant  by  diligence  such  dili- 
gence as  an  ordinary  diligent  person  usually  exercised  under  similar  circum- 
stances. We  are  of  the  opinion  that  the  court  in  effect  told  the  jury  that  it 
was  the  duty  of  the  appellee  to  have  used  diligence  during  the  period  in 
•question  to  earn  money.  The  jury  necessarily  understood  from  that  instruc- 
tion that  Ellis  oould  not  be  idle  during  the  period  of  the  contract,  and  not 
seek  employment  and  recover  from  appellant. 

The  judgment  is  affirmed. 


NUCKOLS,  &c.  V.  STONE. 

(Filed  June  1,  1906.) 

Deeds— Vested  estate— Deposited  with  third  party— Power  to  cancel- 
Power  not  exercised- Death  of  grantor— Validity  of  deed— A  deed  was  exe- 
cuted by  D.  to  N.  tor  land  in  which  D.  retained  a  life  interest,  and  said 
deed  was  delivered  to  G.,  with  written  directions  signed  by  both  grantor 
and  grantee  that  G.  should  euirender  it  to  the  grantor  whenever  it  should 
be  demanded  by  him,  and  the  grantor  then  had  the  right  to  destioy  it;  but 
if  not  so  demanded  by  grantor  in  his  lifetime  it  should  then  be  filed  by  G. 
in  the  proper  office  for  record.  The  grantor  died  leaving  a  will  which  was 
«zecnted  befoie  the  deed,  and  without  having  demanded  the  deed  from  G., 
or  in  any  way  undertaking  to  cancel  it,  and  upon  Aie  death  of  grantor  G. 
£led  the  deed  for  record  in  the  proper  office.  Held— That  the  deed  and 
"^vritten  contract  must  be  read  together,  and  by  sam^  the  grantor  ve^tel  the 
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fee  in  the  grantees,  reserving  to  blinflelf  a  life  estate,  with  power  to  eaocel 
the  deed  In  a  certain  way,  and  the  deed  not  having  been  defeated  in  the- 
manner  preflcribed,  became  absolute  at  his  death. 

J.  D.  &  G.  K.  Hunt,  L.  A.  Nuckols  and  Wallace  &  Harris  for  appellants 

Breckinridge  &  Shelby  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justloe  Hobson. 

On  May  27. 1807.  Dudley  Dednian  tlHivipred  to  Z.  Gibbons  a  deed  to  ninety- 
six  acres  of  land  in  Fayette  county,  the  appellant,  S.  C.  Nuokols,  being  the 
grantee  In  the  deed,  and  the  following  written  agreement  was  then  signed 
by  the  three  parties: 

''Agreement  made  and  entered  Into  between  Dudley  Dedman,  party  of  tie- 
first  pait,  and  Samuel  C.  Nuokols,  party  of  the  second  part: 

"Witnesseth,  That  whereas  the  party  of  the  first  part  has  this  day  execQt«d 
to  the  party  of  the  second  part  a  deed  to  certain  real  estate  in  Fayette- 
county,  the  same  conveyed  to  the  party  of  the  first  part  by  Lewis  Jochnui 
and  wife,  by  deed  of  record  In  theoflloe  of  the  clerk  of  the  Fayette  County 
Court,  in  deed  book  906,  page  21&,  uoepting  so  much  of  said  land  as  the 
party  of  the  first  part  has  heretofore  conveyed  to  A.  M.  Fields;  and  said 
deed  containing  stipulations  with  reference  to  what  party  of  the  second  part 
shall  do  with  reference  to  said  land,  in  which  party  of  the  first  part  retains 
a  life  interest;  and  said  deed  fixing  how  the  property  shall  be  disposed  of  try 
party  of  the  second  part  after  the  death  of  the  first  party. 

"It  ie  agreed  between  the  party  uf  the  first  part  and  the  party  of  the  sec- 
ond part  that  said  deed,  which  has  been  delivered  to  the  party  of  the  second 
part,  shall  be  suirendered  by  him  to  the  party  of  the  first  part  whenever  bi* 
shall  demand  said  deed  and  receipt  to  said  Z.  Gibbons  for  the  same,  and  io 
the  presence  of  some  witness;  and  upon  receiving  said  deed  said  party  cf 
the  first  part  shall  be  at  full  liberty  to  de!?troy  said  deed  and  cancel  said 
conveyance  as  completely  an  if  it  had  never  been  made;  and  said  Z.  Gibboc? 
to  signify  his  obligations,  and  that  of  his  heirs  and  persons  representing 
him,  to  hold  said  deed  and  to  deliver  to  Dedman,  party  of  the  first  part,  if 
he  shall  demand  same,  as  above  provided,  said  Z.  Gibbons  figns  this  paper. 

"Upon  the  death  of  the  party  of  the  first  part  the  said  deed  is  to  be  deliv- 
ered to  the  party  of  the  second  part,  or'  if  he  shall  have  died  in  the  mean- 
time, Raid  Z.  Gibbons  shall  lodge  the  deed  for  record  In  the  office  of  the 
clerk  of  the  Fayette  County  Court. 

"Witness  our  hands  this  27th  day  of  May.  1897.  , 

(Signed)    "DUDLEY  DEDMAN. 
"S.  C.  NUCKOLS, 
*'Z.  GIBBONS." 

On  July  2  Dedman  demanded  the  deed  from  Gibbons  and  receipted  to  biir< 
for  it  in  the  presence  of  a  witness,  and  Gibbons  returned  it  to  him.  Ibe 
following  endorsement  was  then  plaoed  upon  the  agreement: 

"On  this  2d  day  of  July,  1897,  I  have  received  from  Z.  Gibbons  the  deei 

mentioned  in  this  contract,  as  witness  my  hand. 

(Signed)    "DUDLEY  DEDMAN. 
"Witness:  G.  A.  DeLONG." 

On  the  same  day  another  deed  was  drawn,  which  was  put  in  the  bands  cl 

Gibbons  uncsr  the  following  written  contract: 
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*' Whereas,  Dudley  Dedman  od  this  2d  day  of  July,  1897,  has  received  from 
li.  Gibbous  the  deed  held  by  him  under  written  contract  dated  May  27,  1897; 
and, 

"Whereas,  Dudley  Dedman  has  cancelled  that  deed,  as  he  retained  the 
Tight  to  do  under  said  written  contract,  now  be -has  made  a  new  deed  to 
^aid  Samuel  C.  Nuckols,  as  trustee.  In  trust  to  convey  a  one- tenth  interest 
to  each  of  bis  brothers  and  sisters,  and  retain  a  one-tenth  interest  in  fee 
eimple,  and  to  convey  the  other  undivMed  one>half  to  Mrs.  Pattie  D.  Stone 
Id  fee  simple  whenever  the  deed  prepared  by  Z.  Gibbons  and  signed  by  Dud- 
ley Dedman  shall  be  delivered  to  him  according  to  the  terms  of  this  con- 
tract; and  It  is  understood  that  all  the  terms  of  the  first  contract,  dated 
May  27,  1897,  excepting  as  herein  ^ stipulated,  8h«U  be  carried  out;  and  It  is 
understood  that  said  Dudley  Dedman  has  the- right  to  receive  the  said  deed 
from  said  Z.  Gibbons  and  to  cancel  same,  and  upon  said  cancelling  said 
deed  shall  have  no  further  effect  whatever;  and  said  Z.  Gibbons  Is  not  to 
•deliver  said  deed  to  said  Dudley  Dedman  ezeept  upon  taking  his  written 
receipt  for  the  same,  attested  by  witness;  and  said  Z.  Gibbons  binds  him- 
self to  hold  said  last-mentioned  deed  upon  the  same  terms  and  conditions 
4hat  he  held  the  deed  that  has  been  cancelled; 

''V^itness  our  hands  this  July  2,  1897. 

(Signed)    "DUDLEY  DEDMAN, 

**Z.  GIBBONS. 
"Witness:  JOHN  J.  MoKENNA." 

The  deed  referred  to  in  the  above  agreement  is  as  follows: 
"This  indenture  made  this  2d  day  of  July.  1897,  between  Dudley  Dedman, 
^f  Fayette  county,  Kentucky,  party  of  the  first  part,  and  Samuel  G.  Nuck- 
•ols,  of  Woodford  county,  Kentucky,  party  of  the  second  part: 

"Witnesseth,  That  in  consideration  of  II  cash  in  hand  paid,  and  his  love 
and  alTection  for  the  grantee  and  the  other  beneficiaries  under  this  de€d,  the 
party  of  the  first  part  has  bargained  and  sold,  and  does  hereby  give,  grant 
and  convey  unto  the  party  of  the  second  part  and  his  successors  and  assigns, 
the  following  described  land,  to  wit:  (Description  of  the  land): 

"To  have  and  to  told  said  property  unto  the  party  of  the  second  part,  and 
bis  successors  and  assigns,  as  herein  provided;  and  said  party  of  the  first 
part  hereby  releases  all  his  right,  title  and  interest  in  said  property,  includ- 
ing the  homestead  exemption  allowed  by  law,  and  covenants  to  warrant 
|2:«^nerally  the  property  hereby  conveyed.  Grantor  retains  said  property  and 
the  use,  possession  and  occupation  and  entire  control  of  same  during  hia 
natural  life. 

"The  party  of  the  second  part  takes  said  property  as  trustee  in  trust,  that 
at  the  death  of  grantor  he  shall  convey  an  undivided  one-half  of  said  prop" 
erty  to  Pattie  D.  Stone  in  fee  simple,  and  to  each  of  his  brothers  and 
sisters,  Charles,  Henry,  James  and  Maggie  Stockton,  an  undivided  one- 
tenth  interest  in  said  property  In  fee  simple,  himself  retaining  an  undivided 
one-tenth  interest  therein  in  fee  simple;  and  each  of  said  deeds  shall  be  by 
special  warranty. 

**If  Pattie  D.  Stone  shall  die  before  grantor,  her  share  shall  go  to  her 
children,  or  the  survivors  of  them;  and  any  other  beneficiaries  dving  before 
grantor  his  or  her  share  shall  go  to  his  or  her  child  or  children ;  If  none,  to 
tiia  or  her  brothers  and  sisters. 
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**Iii  tefltimony  whereof  the  iMirty  of  the  first  part  hereto  sets  his  hand  tb» 

day  and  year  as  above  written. 

(Signed)    "DUDLEY  DEDMAN. 

"Acknowledged  by  Dudley  Dedman  2d  day  of  July,  1897. 

(Signed)    'CLAUDE  CHINN.  Clerk." 

Thereafter,  on  June  SI,  1008,  Dedman  died,  leaving  a  will,  which  was  eie- 
ecuted  before  the  deed  above  referred  to,  and  without  having  demanded  the 
deed  from  Gibbons,  or  in  any  way  undertaking  to  cancel  It.  After  his 
death  Nuckols  refused  to  carry  out  the  deed.  Thereupon  this  suit  suit  was 
filed  by  Pattie  D.  Stone,  intiying  that  she  be  adjudged  the  owner  of  one-half 
of  the  land,  and  that  commissioners  be  appointed  to  divide  it  and  set  apart 
her  share  to  her.  The  circuit  court  adjudged  her  the  relief  sought,  and  ti^^ 
defendant  appeals. 

In  8  Washburn  on  Real  Property,  section  9166,  the  rule  of  law  as  to  deeds 
delivered  by  the  grantor  to  a  third  person  and  directed  by  him  to  be  deliv- 
ered to  another  after  his  death  is  thus  stated:  *'So  long  as  the  deed  iswitbiD 
the  control  of  the  grantor,  and  subject  to  his  authority,  it  can  not  be  held  to 
have  been  delivered.  Thus  where  the  grantor  placed  a  deed  in  another's 
hands  and  directed  him  to  keep  It  till  he,  the  grantor,  died,  and  to  bold  it 
subject  to  his  control  as  lung  as  he  lived,  and  then  to  deliver  it  to  the 
grantee.  It  was  held  to  be  -no-  delivery.  A  deed  can  not  be  even  an  escrow 
unless  the  grantor  part  with  control  of  it,  until  the  condition  on  which  it 
depends  happens  or  falls."  (9  Am.  &  Eng.  Ency  of  Law,  page  166;  13  Cyc. 
669;  note  to  Munroe  v.  Bowles,  64  L.  R.  A.,  866,  and  cases  cited.) 

On  the  other  hand,  in  Ruggles  v.  Lawson,  7  Am.  Dec.,  876.  it  was  heldbr 
the  Supreme  Court  of  New  York,  wheie  a  deed  was  duly  executed  by  the> 
grantor  and  delivered  to  a  third  person,  to  be  delivered  to  the  gmntees  in 
case  the  grantor  should  diel^efore  having  made  a  will,  and  the  grantor  dif^i 
without  having  made  a  will,  that  the  deed  which  was  delivered  after  his 
death  was  valid,  and  took  effect  from  its  first  delivery..  In  Wall  v.  Wall,  ^ 
Am.  Dec.,  147,  the  deed  contained  this  clause:  "1  reserve  to  myself  the  T\ghi 
to  revoke  it  at  any  time  during. my  life  by  filing  in  the  clerk*8  office  s 
written  revocation  under  my  hand  and  seal.'* 

It  was  held  by  the  Court  of  Appeals  of  Mississippi  that  the  deed  was  valid, 
not  having  been  revoked  in  the  manner  provided.  Concluding  the  case  itt 
court  said :  "Upon  thn  whole,  we  consider  that  this  deed  conveyed  the  pres- 
ent right  to  the  property-,  to  be  enjoyed  in  possession  at  the  donor's  death, 
and  subject  to  his  power  to  annul  it  In  the  way  limited  in  the  deed.  Tbi^ 
was  a  substantial  right  in  the  donees,  which  excluded  the  general  power  cf 
alienation  by  the  donor,  and  of  revocation  in  any  other  mode  than  that  fse- 
Bcrit)ed  in  the  deed.  And  in  this  consists  the  difference  between  such  a  cuo- 
veyance  and  a  will,  that  by  the  former  a  present  interest  vests  which  will 
take  place  in  posseesion  In  future,  unless' defeated  in  the  mode  and  aocordtcf 
to  the  ^rms  specified  in  the  donveyanoe;  and  In  the  latter  no  right,  eetatv- 
or  interest  whatever  vests  until  the  death  of  the  testator.  In  the  one  ca«e 
the  convetyance  ttikes  effect  in  prsesentt^  to  a  certain  extent;  In  the  other  it 
has  no  effect  whatever  until  the  death  of  the  testator.*' 

These  cases,  and  some  otheri  which  follow  them,  are  eometima  aaid  to  b^ 
In  conflict  with  the  general  rule  above  quoted  from  Washburn  on  BaJ 
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Property,  which  is  supported  by  the  great  weight  of  authority,  but  we  do 
not  see  that  they  are.  It  Is  conceded  in  all  the  cases  that  if  a  present  Inter- 
est  does  not  pass  the  deed  is  ineffective.  If  a  present  Interest  passes  the 
Interest  is  none  the  less  real  because  It  is  defeasible  or  may  be  defeated  by 
the  grantor  in. a  certain  way,  for  if  it  is  not  defeated  by  the  happening  of  the 
oontingency  it  is  as  certain  as  if  no  condition  had  been  annexed.  So  in 
each  case,  after  all,  the  turning  point  is  whether  a  present  inUtrest  vests  in 
the  grantee  under  the  deed. 

In  the  case  before  us  if  the  gra-ntor  had  reserved  in  the  deed  power  in  him- 
self to  defeat  its  provisions  by  conveying  4be  property  to  another  In  his  life- 
time by  a  deed  duly  executed,  it  oould  not  be  maintained  that  if  he  failed  to 
make  such  a  disposition  of  the  land  the  ^eed  would  be  invalid,  for  the 
grantor  had  the  right  to  conv(?y  either  a  defeasible  fee  or  a  fee  simple,  and 
if  the  condition  did  not  happen  by  which  the  defeasible  fee  would  be  de- 
feated the  title  became  perfect.  Where  a  deed  is  held  by  the  third  persoo 
as  the  agent  of  the  grantor  and  is  subject  to  his  control  the  deed  is  still  hi» 
property  and  there  has  been  no  delivery,  and,  therefore,  no  title  passes;  but 
where  the  deed  has  been  delivered,  the  fact  that  its  operation  may  be  de- 
feated in  a  certain  way,  either  by  the  grantor  or  another,  renders  It  none 
the  less  operative  until  the  defeasance  occurs. 

In  the  case  at  bar  the  deed  and  -the- written  contract  of  the  same  date^ 
made  at  the  same  time,  must  be  read  together.  The  written  contract  of 
July  8  lefers  to  Mie  previous  contract  of  May  27  as  part  of  it,  and,  therefore^ 
that  contract  is  also  Ui  be  considered.  In  the  deed  the  grantor  retained  a- 
life  estate  in  the  property.  This  was  entirely  unnecessary  if  he  did  not  in- 
tend it  to  have  any  operation,  for  there  was  no  future  event  upon  which 
this  clause  could  take  effect,. and  it  was  necessarily  intended  that  it  shoulcl 
take  effect  then.  In  other  words,  he  then  conveyed  the  property  to  the 
grantees,  reserving  to  himself  a  life  estate  and  also  reserving  by  the  other 
paper  the  power  to  cancel  the  deed  in  a  certain  way.  He  thus  vested  the  fee 
in  the  grantees  subject  to  his  life  estate,  and  also  subject  to  his  power  to 
cancel  the  deed  in  the  manner  speclfitd.  But  he  oould  not  cancel  it  In  any 
other  way.  Beading  the  two  papers  together,  we  think  they  necessarily  are 
the  same  in  effect  as  if  in  the  body  of  the  deed  the  grantor  had  reserved  the 
right  to  cancel  the  deed  by  »-writing  delivered  to  Nuckols,  signed  by  him 
in  the  presence  of  a  witness.  In  such  cases  th<)  fsict  that  the  grantor  reserves 
a  life  estate  to  himself  is  given  effect  as  illustrating  his  intent  that  the  deed 
should  be  operative  as  a  present  transfer  of  the  title.  (Ball  v.  Foreman,  87 
Ohio  State,  132;  Miller  v.  Mears,  156  111..  284;  Martin  v.  Flaherty,  19  L.  B. 
A.,  242.) 

The  reservation  of  a  life  estate  by  the  grantor  was  meaningless  unless  he 
ntended  a  present  Interest  to  vest  in  the  grantees.  He  thereby  necessarily 
recognized  the  grantees  as  the  owners  of  the  property,  subject  to  the  life 
estate.  The  right  which  he  also  reserved  to  cancel  the  deed  In  a  certain  war 
is  not  inconsistent  with  this,  but  father  gives  force  to  it,  for  If  the  deed 
was  subject  to  his  general  control  and  was  held  by  Gibbons  merely  as  his 
agent,  then  there  was  no  need  that  a  special  mode  of  reclaiming  the  deed  or 
canceling  it  should  be  reserved  by<i>itti«~  When  the  two  papers  are  taken 
together  their  fair  meaning  is  that  the  deed  was  to  be  opera ti\e  unless  ce* 
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feated  by  bim  in  the  manner  pointed  out.  The  estate  which  was  thus 
l^ranted,  and  which  then  vested  in  the  grantees,  not  having  been  defeated  In 
the  manner  provided,  became  absolute.  A  cardinal  rule  of  construction  ts 
that  an  instrument,  if  it  can  be  fairly  done,will  be  so  construed  as  to  give  it 
some  operation  rather  than  so  as  to  make  it  abortive.  In  this  case  the 
grantor  acknowledged  the  deed.  He  had  a  carefully  worded  instrument 
drawn  by  an  attorney,  and  this  instrument  was  signed  by  him,  the  grantee, 
and  the  attorney.  We  can  not  presume  that  he  intended  to  do  a  vain  thing, 
if  the  language  of  the  instrument  is  fairly  capable  of  a  construction  that 
will  give  it  elTect.  If  he  had  intended  no  estate  to  vest  in  the  giantees  there 
was  no  reason  for  his  reserving  a  life  estate,  and  a)l  he  need  have  said  in  the 
other  paper  was  that  Gibbons  was  to  hold  the  deed  subject  to  his  ordera. 
Vfe  can  not  reject  material  provisions  of  the  writings  in  order  to  arrive  at  a 
construction  of  them  that  will  give  no  elTect  to  the  transaction. 
Judgment  aflSrmed. 


MULLINS,  &c.  V.  MULLINS. 
(Filed  Junes.  1906.) 

1.  Infants— Action  against— Service  of  process  on  attorney  appointed  bj 
clerk— Legality  of  service— In  an  action  by  the  father  against  his  infant 
children  to  set  aside  n  deed  made  by  him  to  them,  be  stated  In  his  petition, 
which  was  sworn  to,  that  he  was  divorced  from  their  mother  and  her  plaoe 
of  residence  was  unknown,  but  failed  to  state  whether  or  not  they  had  a 
statutory  guardian.  Upon  this  affidavit  the  circuit  clerk,  under  section  745 
of  the  Civil  Code,  appointed  a  practicing  attorney  at  the  bar,  upon  whom 
service  of  process  was  had  for  the  two  infants.  Held— That  under  the  facts 
stated  the  affidavit  and  the  action  of  the  clerk  were  only  defective  and  not 
void,  and  the  judgment  rendered  therein  was  not  void. 

2.  Appeals— Jurisdiction  to  correct  record— This  court  has  no  jurisdiction 
to  correct  the  records  of  a  circuit  court. 

5.  Deed  from  father  to  infant  children— Action  to  cancel— Evidence  of  father 
— Competency— In  an  action  by  a  father  against  two  of  his  Infant  children 
to  set  aside  a  deed  made  by  him  to  them,  the  father  was  an  incompetent 
witness  to  testify  for  himself  concerning  any  verbal  statement  of  or  any 
transaction  with  his  said  infant  children,  who  were  at  the  time  of  the  trans- 
action under  fourteen  year?  of  age. 

4.  S^ame— Consideration— Favor  and  alTection  is  a  sufficient  and  valid  con- 
sideration to  uphold  a  deed  from  a  parent  to  his  child. 

6.  Delivery  of  deed— Acceptance  by  infant— The  fact  that  the  father  In  his 
petition  alleged  that  he  had  the  deed  made  and  recorded  in  the  proper  office 
was  positive  evidence  of  his  intention  to  part  with  and  pass  the  title  to  the 
land  to  his  children.  It  did  not  require  the  actual  manual  delivery  of  the 
deed  to  them  to  make  it  a  legal  conveyance.  The  children  being  infants  at 
the  time,  and  the  conveyance  being  beneficial  to  them,  equity  Implied  an 
acceptance  thereof  on  their  part,  but  they  had  the  right  to  reject  the  convey- 
ance when  they  became  of  age  within  a  reasonable  time. 

W.  P.  Lincoln  and  Salyers  &  Baker  for  appellants. 

Hager  &  Stewart  and  R.  L.  Greene  for  the  grantee  of  the  land  in  contro- 
versy. Northern  Coal  and  Coke  Co. 

Appeal  from  Letcher  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Nunn. 

The  appellee,  John  W.  Mulllns,  is  the  father  of  the  appellants,  Anna  H. 
:Mul]in8,  William  Mulllnfl,  Sarah  Mullins  and  Mahnlda  Mullins. 

On  August  SI,  1886,  in  consideration  of  "favor  and  affection,*'  the  appel- 
lee signed,  acknowledged  and  put  to  record  a  deed  conveying  to  the  four 
children  named,  "his  heirs  and  all  his  heirs  hereafter,"  the  tract  of  land 
lierein  described,  reserving  the  walnut  trees  theretofore  sold  and  right  of 
•way  for  their  removal. 

On  June  13,  1898,  appellee  filed  his  petition  in  equity  in  the  Letcher  Cir- 
"cuit  Court,  making  the  appellants  defendants,  alleging  that  they,  except 
Anna  H.  Mullins,  were  infants  under  the  age  of  twenty-one  years,  and  that 
"Sarah  and  Mahulda  Mullins  were  under  fourteen  years  of  age;  that  be  was 
their  father,  and  that  they  all  resided  with  him;  that  plaintiff  was  divorced 
from  their  mother,  and  that  her  plaoe  of  residence  was  not  known ;  that 
he  had,  on  the  Slst  of  August,  1886,  signed  and  acknowledged  the  deed  here- 
inbefore referred  to  and  had  it  recorded  In  the  office  of  the  county  clerk  of 
lietoher  county;  that  such  was  done  without  the  knowledge  of  the  grantees 
and  without  consideration;  that  he  did  not  deliver  the  deed  to  the  grantees, 
nor  to  any  one  for  them,  or  either  of  them,  and  that  the  same  was  never 
accepted  by  them;  that  the  grantees  named  were  then  his  only  children  and 
that  he  Intended  to  convey  to  them  and  any  other  children  he  might  there- 
after have;  that  it  was  by  mistake  that  the  deed  was  made  to  the  named 
children  alone;  that  he  had  since  married  and  had  four  other  children,  all 
girls  but  one,  the  eldest  being  nine  years  of  age  and  the  youngest  five  years 
of  age;  that  he  had  become  a  permanent  cripple,  unable  to  perform  manual 
labor,  and  that  he  was  unable  to  support  his  children  witb.out  selling  the 
land,  and  that  he  did  not  desire  to  deliver  or  confirm  the  deed,  but  that  he 
desired  to  sell  the  land  and  educate  the  children;  that  the  land  in  question 
was  mountainous  and  rough,  unsuitable  for  farming  purposes;  that  he  had 
removed  to  Laurel  county  on  a  farm  more  suitable  for  fanning  purposes, 
which  he  had  not  yet  paid  for,  and  that  to  complete  the  payments  thereon, 
U  was  necessary  for  him  to  sell  this  land;  that  he  was  unable  to  make  a 
Sale  with  this  deed  on  record,  which  cast  a  cloud  upon  his  title,  and  he 
prayed  that  this  deed  might  be  cancelled,  etc. 

Upon  the  trial  of  this  case  the  court  granted  .the  prayer  of  his  petition. 

On  August  Sfl,  1903,  the  appellants,  Anna  H.  Mullins  and  William  Mul- 
lins, and  the  latter  as  next  friend  of  Sarah  and  Mahulda  Mullins,  mo\ed 
the  court  to  set  aside  the  judgment  entered  December  1,  1898,  upon  the 
Uronnd  that  this  Judgment  was  void,  and  tendered  and  offered  to  file  their 
answer,  which  the  court  refused  to  allow  filed,  and  overruled  the  motion  to 
vacate  the  judgment,  to  which  they  objected  and  excepted  and  they  have  ap- 
pealed from  this  order  as  well  as  the  judgment  of  1898. 

The  appellee's  counsel  argue  in  their  brief  that  as  appellants  did  not  take 
their  appeal  until  more  than  two  years  had  elapsed  from  the  rendition  of 
the  judgment  of  1808,  that  their  right  to  prosecute  this  appeal  is  barred  and 
the  appeal  should  be  diemissed. 

This  would  apply  to  Anna  H.  Mullins  and  possibly  to  William  Mullins  if 
the  statute  of  limitations  had  been  pleaded  by  appellee,  but  under  no  cir- 
cumstances could  it  apply  to  the  other  two  appellants  as  it  appears  that  they 
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are  still  nnder  tweDty-one  years  of  age.  In  the  case  of  Riley  v.  Beed,  IS 
Bush,  412,  the  court  said:  "It  was  the  practice  of  this  court  under  the  old 
Code  to  require  the  statutes  of  limitations  to  be  pleaded.  That  practice,  we 
think,  W48  corxdct,  and  should  be  adhered  to. 

It  has  been  repeatedly  held  that  the  statutes  of  limitations  of  actions  ca» 
not  be  relied  upon  in  an  original  action  by  demurrer,  or  otherwise  than  by 
an  answer.  One  of  the  grounds  of  those  decisions  is  that  the  plaintiff  would 
be  deprived  by  the  demurrer  of  an  opportunity  to  show  that  he  is  within 
some  of  the  savings  of  the  statutes.  The  statute  limiting  appeals  to  two> 
years  also  contains  savings  in  favor  of  persons  under  certain  disabilities^ 
and  to  allow  an  appeal  to  be  dismissed  on  motion  would  deprive  appellant 
of  an  opportunity  to  show  that  he  was  within  some  of  them.  And,  more- 
over, as  it  does  not  appear  that  the  appellant  is  not  within  some  of  the  sav- 
ings in  the  seotion  imposing  the  limitation,  it  does  not  appear  from  the 
record  that  the  appeal  is  barred. " 

Seotion  746  of  the  present  Code  is  substantially  the  same  as  section  884  of 
the  Code  whioh  was  in  existence  at  the  time  of  the  rendition  of  the  opinion 
supra.  It  does  appear  that  the  appellants,  ^rah  and  Mahulda,  were  under 
the  disabilities  named  in  this  section  of  the  Code,  and  it  does  not  appear  that 
the  other  two  children,  Anna  H.  and  William,  were  not  within  some  of  the 
savings  in  the  section  imposing  the  limitations.  The  appellants  contend 
that  the  lower  oourt  erred  in  failing  to  vacate  the  judgment  of  December^ 
1896,  for  the  reason  that  it  was  and  is  void,  beecause  they  were  not  sum* 
moned  and  the  court  had  no  jurisdiction  of  their  person. 

We  will  consider  the  question  raised  as  to  the  service  of  process  upon  Sarah 
and  Mahulda,  the  two  who  were  under  fourteen  years  of  age  at  the  institu- 
tion  of  the  action.  Section  53  of  the  Code  provides:  "If  the  defendant  be 
under  the  age  of  fourteen  years  the  summons  must  be  served  on  his  father; 
or  if  he  have  no  father,  on  his  guardian;  or  if  he  have  no  guardian,  on  bla 
mother;  or  if  he  have  no  mother,  on  the  person  having  charge  of  him.  If 
any  of  the  parties  upon  whom  service  is  directed  to  be  served  by  this  section 
is  a  plaintiff,  then  it  shall  be  served  on  the  person  who  stands  first  in  the 
order  named  in  said  section,  and  who  Is  not  a  plaintiff;  and  if  all  anch  per* 
sonfl  are  plaintiffs,  it  shall,  on  the  affidavit  of  one  or  more  of  them  showing- 
that  fact,  be  the  duty  of  the  clerk  of  the  court  to  appoint  a  guardUn  ad 
litem  for  the  infant,  and  the  summons  shall  be  served  on  such  guardian. '** 

The  petition  of  appellet^  was  subscribed  and  sworn  to,  and  it  was  stated  in 
it  that  he  was  the  father  of  the  appellants  and  they  resided  with  hloi,  and 
that  their  mother  was  divorced  from  him  and  her  place  of  residence  un- 
known. He  failed  to  state  whether  or  not  they  had  a  statutory  guardian. 
Upon  this  affidavit  the  clerk  appointed  one  Ira  Field,  a  practicing  attorney 
at  the  bar,  upon  whom  the  service  of  process  was  had  for  the  two  named 
infants.  Appellants  claim  that  beoivoee  of  the  omission  from  the  affidavit 
that  they  had  no  statutory  guardian  that  the  clerk  was  without  jurisdic- 
tion to  appoint  Ira  Field,  or  any  one,  upon  whom  process  might  be  fierved 
for  them.  They  do  not  attempt  to  show  that  they  in  faot  had  a  statutory 
guardian  at  tbe  time,  upon  wiiom  prooess  might  have  been  served. 

In  our  opinion,  under  the  facts  etated,  the  affidavit  and  the  action  of  the 
clerk  were  only  defective  and  not  Void.    (McMakin  v.  Stratton,  88  Ky.,  296; 
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Gardner  ▼.  Letcher,  16  Ky.  Law  Rep.,  178;  BoblnsoD  v.  Clark,  17  Ky.  Law^ 
Rep.,  1401;  Waloh  ▼.  Davis,  17  Ky.  Law  Rep.,  684.) 

Appellantfl  claim  that  the  two  children,  Anna  H.  and  William,  were  not. 
serred  with  process  in  any  matter.  The  oriffinal  record,  as  filed  in  the  oflSoe. 
of  the  olerk  of  this  court,  does  not  show  that  any  serTioe  of  process  was  hac^ 
upon  them.  After  this  case  was  first  submitted  in  this  court  the  appellee 
asked  the  court  to  set  aside  the  order  of  submission  of  the  oase  and  permit 
certain  affidavits  of  the  present  and  former  clerks  of  the  Letcher  Circuit 
Court  and  of  D.  D.  Field  to  be  filed  for  the  purpose  of  showing  that  processes: 
were  issued  and  executed  upon  Anna  H.  and  William  Mullini:,  which  were, 
not  copied  into  the  reooid.  This  motion  was  passed  upon  June  8,  1904,  in, 
d6  Ky.  Law  Rep.,  448,  wherein  the  court  said:  '*If,  as  a  matter  of  fact,  the. 
alleged  missing  papers  were  ever  a  part  of  the  record,  their  omission  could, 
be  shown  and  supplied  by  a  proceeding  in  the  Letcher  Circuit  Couit. " 

After  that  date  the  appellee,  or  those  representing  him,  appeared  In  the^ 
Letcher  Circuit  Court,  as  shown  by  a  supplemental  transcript,  the  case  waa, 
redocketed  by  consent,  proof  was  heard  and  it  is  made  to  appear  by  this  addi«. 
tlonal  transcript  that  a  summons  was  Issued  against  Anna  H.  and  Wil]iaua« 
Mullins  on  the  day  on  which  the  original  petition  was  filed,  and  was  exe- 
cuted upon  them  by  delivering  to  each  a  true  oopy  of  the  summons  on  July; 
22,  1808,  some  two  months  before  the  judgment  was  rendered  in  that  action. 
It  also  appears  that  the  appellants  were  represented  in  the  matter  by  their- 
attorneys,  Salyer  &  Baker,  who  objected  and  excepted  to  th^aotion  of  the. 
court  therein.    This  additional  transcript  is  duly  certified  by  the  clerk  of 
that  court  as  a  part  of  the  record  made  by  the  court  in  the  action  named. 
The  appellants,  by  counsel  other  than  Salyer  Sc  Baker,  objects  to  the  filing 
of  or  the  consldeiation  by  this  court  of  the  additional  transcript,  and  pre- 
sent his  affidavit  and  states  in  substance  that  this  supplemental  proceeding 
In  the  action  was  without  notice  served  upon  the  appellants  or  himself; 
that  Salyer  &  Baker  were  not  employed  by  appellants;  that  he  alone  repre- 
sented them  by  their  employment;  and  that  after  he  ^as  employed  he  ob- 
tained the  services  of  Salyer  &  Baker,  resident  attorneys,  to  aid  him  la. 
looking  after  the  inteiests  of  his  cliecta. 

If  these  alleged  facts  are  true,  it  was  the  duty  of  the  appt^llants  to  take, 
such  steps  in  the  Letcher  Circuit  Court  to  correct  the  errors  complained  of. 
This  court  has  no  jurisdiction  to  correct  the  record  of  that  court.    Taking- 
this  supplemental  record  as  true,  which  we  must,  Anna    H.  and  Williauv. 
Mullins  were  duly  served  with  process  in  that  action,  and  the  judgmenl^ 
against  them  Is  not  void.    We  are  of  the  opinion  that  the  court  erred  in  set- 
ting aside  the  deed  from  appellee  to  appellants.    The  appellee,  the  father  of 
appellaBta,  teatMed  «Dd  in  substance  proved  the  allegations  of  his  petition. 
His  father  was  a  witness  for  him,  and  he  stated  that  he  was  present  when, 
the  deed  was  made  and  that  th9  appellants  were  not  present  at  the  time, 
and  then  was  -no  'Constdeniilen  paid  the  appellee  for  the  land.    Appellee, 
also  introduced  his  two  eldest  children,  defendants  in  that  action,  who  stated 
in  substance  that  they  never  paid  any  consideration  for  the  land,  and  that, 
their  father  had  never  delivered  the  deed  to  them,  nor  had   they  ever  ha^ 
possession  of  it,  and  had  never  heard  before  the  deed  was  made  that  it  waa 
to  be  made;  that  they  did  not  know  that  it  had  been  made  until  a  short  tim^ 
before  the  giving  of  their  deposition. 
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The  evidence  of  the  appellee  was  incompetent  under  subsection  8,  section 
^06  of  the  Code,  which  says:  *'No  person  shall  testify  for  himself  concerning 
-liny  verbal  statement  of,  or  any  transaction  with,  or  any  act  done  or  omitted 
Xo  be  done  by  an  infant  under  fourteen  years  of  age,  exoept  for  the  purpose 
nnd  to  the  extent  of  affecting  one  who  is  living,  and  who.  when  over  four- 
teen years  of  age  and  of  sound  mind,  heard  suoh  statement,  or  was  present 
\9hen  such  transaction  took  place,  or  when  such  act  was  done  or  omitted. 

Even  if  his  testimony  were  competent,  and  considering  it  with  the  other 
proof  offered,  it  did  not  authorize  the  court  to  cancel  the  deed.  This  court 
has  repeatedly  decided  that  "favor  and  affection'*  is  a  sufficient  and  valid 
xsonsideratlon,  and  will  uphold  a  deed  from  a  parent  to  his  child.  Appellee 
alleged  in  his  petition  that  he  made  and  executed  this  conveyance  and  had 
It  recorded  in  the  proper  office.  These  acts  were  positive  evidence  on  the 
part  of  appellee  that  it  was  his  intention  to  part  with  and  pass  the  title  to 
this  land  to  his  children.  It  did  not  require  the  actual  manual  delivery  of 
the  deed  to  his  children  to  make  it  a  legal  conveyance.  The  children,  at  the 
time  being  infants  and  the  conveyance  being  beneficial  to  them,  equity  Im- 
plied an  acceptance  thereof  on  their  part,  but  they  had  the  right  to  reject 
the  conveyance  upon  their  arrival  at  age  within  a  reasonable  time.  (Owlngs 
V.  Tucker,  90  Ky.,  297;  Looknane,  &c.  v.  Hosklns,  94  Ky.  Law  Rep.,  639; 
Ijunnell,  &c.  v.  Bunnell.  &c.,  28  Ky.  Law  Bep.,  800.) 

For  the  foregoing  reasons  the  judgment  is  reversed  and  the  cause  re- 
inanded  for  further  proceedings  consistent  herewith. 


BRIGHT  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO.' 
(Filed  June  6,  1906— Not  to  be  reported.) 

1.  RailrondR— Condemnation  of-  property  ^Compromise  and  settlement- 
Limitation— Where  a  condemnation  proceeding  was  dismissed  upon  the  exe- 
cution of  a  contract  providing  for  the  straightening  of  the  channel  of  a 
creek,  after  the  lapse  of  thirty-two  years  the  presumption  will  be  indulged 
that  the  work  was  done  as  provided  for  in  the  contract. 

2.  Same— Where  the  contract  also  provided  for  the  building  of  a  bridge, 
>^hich  waa  subsequently  built  by  the  city  of  Louisville,  if  there  was  any 
>ight  of  action  against  the  railroad  company  it  accrued  when  the  city  built 
the  bridge,  and  as  more  than  fifteen  years  elapsed  from  that  time  until  the 
imit  was  brought  the  right  of  action  to  recover  the  land  was  barred. 

Wm.  Furlong  and  W.  W.  Crawford  for  appellant. 

Helm,  Bruce  &  Helm  and  Benjamin  D.  Warfield  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
iDivision. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

James  Quthrie  owned  at  his  death  in  186^  a  large  tract  of  land  near  the 
T^ity  of  Louisville.  He  died,  leaving  thrfe  daughters,  and  after  his  death 
the  property  was  divided  among  them.  In  June,  1870,  the  Louisville  & 
Nashville  R.  H.  Co.  and  the  Louisville.  Cincinnati  &  Lexington  R.  R.  Co. 
'contemplated  connecting  the  two  systems  by  a  track  which  ran  for  about 
three-quarters  of  a  mile  through  the   property  of  James  Guthrie's  estate 
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aloDg  Beargrasfl  creek,  on  the  eastern  side  of  the  oltj.  The  land  was  sur-t. 
veyed,  the  right  of  waj  was  staked  off,  condemnation  pioceedings  were  in-, 
stitnted  and  commissioners  were  appointed  to  assess  the  damages  to  tho. 
land.  At  this  situation  of  the  case  the  following  written  contract  was  en* 
tered  into : 

'^Memorandum  of  understanding  and  agreement  between  W.  B.  Caldwe]\. 
for,  and  on  behalf  of.  himself  and  the  other  heirs  of  James  Quthrle,  deceased, 
and  N.  Green,  president,  for  and  on  behalf  of  the  Louisville,  Cincinnati  & 
Lexington  and  Louisville  &  Nashville  R.  R.  Companies. 

''Witnesseth,  That  for  and  in  consideration  of  the  right  of  way,  and  alV 
damages  thereto  pertaining,  for  the   connecting   line  of   railroad   to  run. 
through  the  lands  of  said  first  parties  as  condemned  by  the  commiraioners, 
to  be  given  and  conveyed  by  the  said  first-mentioned  parties,  the  said  raiK 
road  companies  undertake  and  agree,  first,  that  withtn  one  yeaj  from  thla^ 
date  they  will  excavate  and  remove  the  channel  of  Beargrass  creek  from  the. 
point  where  said  railroad  line  shall  oross  said  creek  near  Kentucky  street, 
northwardly  through  the  lands  of  said  parties,  so  that  the  western  line  of 
land  granted  for  said  railroad  shall  be  the  eastern  top  of  the  bank  of  the 
creek,  except  at  a  point  of  high  land  where  the  railroad  makes  a  cut,  at. 
which  point  the  creek  may  be  run  out  onto   land  not  lying  higher  than  tha 
grade  of  said  road;  and,  second,  that  upon   the  opening  and  making  of 
Breckinridge  street  said  railroad  companies  will  make  a  good  and  substan^ 
tial  bridge,  with  stone  abutments  and  iron  superstructure,  not  less  thaix 
thirty  feet  width  of  wagon  way,  and  of  sufficient  length  to  paps  said  streets 
way  safely  over  said  railroad,  with  footways  on  either  side  of  Miid  bridge, 
outside  of  said  wagon  ways.    The  foundations  of  the  pillars  for  auSd  bridge, 
to  be  made,  and  the  pillars  built,  whllet  the  street  is  being  fill«'t1  iind  made^ 
eo  as  to  make  abutments  for  receiving  the  fill  of  the  street,  wLiiibVtr  said, 
parties  shall  commence  to  make  and  fill  up  said  street. 

**W.  B.  CALDWELL. 

''For  the  heirs  of  James  Guthrie, 

"N.  GKEEN, 

"Pres't  L.,  C.  &  L.  B.  Co., 

"W.  B.  CALDWELL. 

"Louisville,  September  17,  1870." 

W.  B.  Caldwell,  who  signed  the  contract,  was  the  husband  of  Anna  Cnld«. 
well,  one  of  the  daughters  of  James  Guthrie,  who  at  that  time  owned  the^ 
property  In  controversy,  and  was  the  mother  of  the  appellant,  Augusta  C, 
Bright.     W.  B.  Caldwell  was  also  one  of  the  executors  of  Mr.  Guthrie  and 
the  father  of  Mrs.  Bright.    The  condemnation  proceedings,  so  far  as  the. 
property  was  concerned,  terminated  with  the  cofupromise  agreement.    Tha 
railroad  companies  wanted  immediate  possession  of  the  strip  to  build  and 
operate  their  lines  upon  it,  and  proceeded  at  once  to  build  the  line  and  ta 
straighten  Beargrass  creek  as  provided  in  the  agreement.    Mo  objections^ 
were  made,  so  far  as  appears,  at  the  time  to  the  manner  of  carrying  out  the. 
contract,  although  it  is  now  alleged  that  the  work  was  wholly  Ineffectual. 
From  1870  until  this  time  the  railroad  companies  have  been  in  possession  of 
the  property.'  On  December  8,  1008,  Mrs.  Bright  brought  this  suit,  claiming 
that  she  was  the  owner  of  it,  and  the  court  having  dismissed  her  petitioi\ 
sheapieals. 


1054  BBIGHT  v.   L.  ft  N.  B.  B.  00. 

After  the  railroad  companies  had  been  in  poaseaeion  some  twenty  odd 
^eare,  in  May,  1898,  H.  S.  Bright,  appellant's  husband,  when  the  railroad 
tsompany  was  building  some  additional  tracks,  demanded  that  the  work 
ihould  be  discontinued  until  the  title  to  the  property  onuld  be  established, 
^he  railroad  company  thereupon  ceased  work,  but  in  June,  18US,  after  some 
investigation,  the  claim  to  the  property  was  abandoneed  and  nothing  more 
was  done  until  the  filing  of  this  suit.  The  railroad  company  had  spent 
when  this  suit  was  filed  large  sums  of  money  in  the  construction  and  im- 
provement of  its  tracks  over  the  property.  These  tracks  were  the  connect- 
Ing  link  between  its  southern  system  and  Cincinnati  and  other  eastern 
cities.  In  the  meantime  the  Caldwells  had  sold  off  much  of  the  land  ad- 
Joining  the  strip  to  manufacturers,  and  side  tracks  had  been  built  out  by 
the  railroad  company  to  them.  The  bridge  referred  to  on  Breckinridge 
street  had  been  built  6y  the  city,  and  there  is  no  complaint  that  it  does  not 
\n  fact  come  up  tct  the  contract,  although  it  is  conceded  that  it  was  not  built 
by  the  railroad  company.  The  ground  of  the  plaintiff^s  action  seems  to  be 
that  she  inpists  that  the  railroad  company  not  having  paid  the  consideration, 
X}an  not  retain  the  property.  There  would  be  more  force  in  this  claim  if  the 
suit  had  been  seasonably  brought  or  if  the  owners  of  the  land  had  not  In 
fact  received  any  part  of  the  things  that  they  contracted  for.  After  so 
many  years  the  presumption  must  be  that  the  straightening  of  the  channel 
Df  Beargrase  creek  was  done  as  provided  in  the  contract.  This  work  was  to 
be  done  within  one  year  from  its  date,  or  by  September  17,  1871.  If  it  was 
not  done  by  that  time  a  cause  of  action  then  accrued,  and  yet  this  action 
"Was  not  begun  for  more  than  thirty -two  years  afterwards.  It  is  true  the 
bridge  was  not  to  be  built  until  the  opening  and  making  of  Breckinridge 
Btreet;  but  when  this  would  be  done  neither  party  at  the  time  the  contract 
Was  made  could  know.  The  contract  was  made  in  view  of  the  railroad  com- 
pany Immediately  taking  possession  of  the  land  and  building  its  railroad 
upon  it.  It  was  evidently  made  as  a  substitute  for  a  judgment  in  the  con- 
tlemnation  proceedings.  In  other  words,  the  owners  of  the  land  received 
Xvhtit  they  took  under  the  contract  in  lieu  of  the  money  judgment  rhey  would 
have  gotten  had  that  proceeding  progressed  to  a  final  determination.  The 
parties  could  not  have  contemplated  that  if  the  railroad  company  failed  to 
buUd  the  bridge  on  Breckinridge  street  at  some  remote  time  in  the  future 
when  the  street  was  opened  it  should  forfeit  its  right  to  the  land.  On  the 
contrary,  the  parties  must  have  contemplated,  in  view  of  the  amount  of  the 
expenditures  which  the  railroad  company  was  to  make  and  in  view  of  the 
fact  that  the  track  was  to  be  a  connection  between  two  great  systems,  that 
the  building  of  this  bridge  was  to  be  a  condition  subsequent  to  the  vesting 
t)f  the  title.  The  building  of  the  bridge  was  a  part  of  the  consideration  for 
the  land.  If  the  railroad  company  failed  to  build  the  bridge  then  a  cause  of 
fiction  arose  to  recover  such  damages  as  the  owners  of  the  land  sustained  by 
this  breach  of  the  agreement.  This  cause  of  action  accrued  when  the  street 
was  opened  if  the  bridge  was  not  built.  The  language  of  the  contract  does 
not  create  a  condition  precedent,  for  the  parties  must  have  contemplated 
that  the  railroad  was  to  be  built  immediately,  while  the  bridge  was  not  to 
be  built  until  the  street  was  opened,  and  they  could  not  reasonably  have 
-contemplated   that  the  railroad  company,  after  it  went  to  the  expense  of 
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l)ui]dlDg  its  railroad,  and  when  the  connecting  track  was  essential  to  a 
^reat  gygtem,  would  be  without  title  to  the  strip.  The  peculiar  language  of 
^he  instrument  was  used  because  Dr.  Caldwell  was  not  the  owner  of  the 
land  and  was  acting  for  the  owners,  but  his  authority  to  make  the  contract 
Is  conceded,  and  the  only  reasonable  construction  of  the  agreement  Is  that 
Jt  was  made  as  a  settlement  of  the  condemnation  proceedings. 

This  action  was  not  brought  to  recover  daronges  for  the  failure  to  build 
the  bridge.  It  is  simply  an  action  to  recover  the  land.  So  far  as  the 
straightening  of  Beargrass  creek  goes,  the  plaintiffs  have  slept  upon  their 
rights  until  they  have  lost  all  right  to  complain,  and,  therefore,  they  must 
be  held  at  least  to  have  received  this  part  of  the  consideration.  The  bridge 
was  built  by  the  city  of  Louisville  srjmething  like  twenty  years  before  this 
suit  was  filed,  and  no  demand  was  made  at  any  time  of  the  railroad  com- 
pany to  build  the  bridge.  Equity  aids  the  vigilant,  not  those  who  have 
«lept  upon  their  rights.  If  appellant  hod  any  cause  of  action  against  the 
railroad  company  for  not  building  the  bridge,  it  accrued  when  the  bridge 
was  built  by  the  city,  for  it  was  seemingly  then  known  that  the  railroad 
•oompany  was  not  going  to  build  the  bridge,  and  apparently  more  than 
fifteen  years  elapsed  after  the  cause  of  action  accrued  before  this  suit  was 
•brought.  The  rule  is  settled  in  this  State  that  the  vendor  of  land  who  takes 
«  note  for  the  purchase  money,  and  allows  the  note  to  be  barred  by  limita- 
tion, is  without  remedy.  The  same  principle  should  apply  where  he  takes 
an  obligation  not  for  the  payment  of  money,  but  for  the  performance  of 
«ome  other  thing  and  the  cause  of  action  thereon  is  barred  by  limitation. 
<Vandiver  v.  Hodge,  4  Bush,  688;  Yatt-e  v.  Weeden,  6  Bush,  488;  Farley  v. 
Farley,  91  Ky.,  497.)  But  whether  the  cause  of  action  to  recover  compensa- 
tion for  the  failure  of  the  railroad  company  to  build  the  bridge  is  or  not 
"barred  by  limitation  is  a  question  not  presented  by  the  record,  as  the  suit  ia 
ti  it  brought  therefor.     This  question  is  not,  therefore,  determined. 

Judgment  affirmed. 


KENTUCKY    DISTILLERIES  AND   WAREHOUSE   CO.  v.  LEONARD* 

(Filed  June  0,  1905— Not  to  he  reported.) 

1.  Verdict— Form  of— Bill  of  exceptions— A  verdict  as  follows:  "We,  of  the 
Jury,  find  for  the  plaintiff  1,800.  Morris  Sheets,  Foreman,"  was  sufficient 
to  support  a  judgment  for  $1,800  for  the  plaintiff,  where  the  bill  of  excep- 
tions shows  it  to  have  been  read  by  the  clerk  as  of  that  amount;  that  the 
Jury  reported  they  had  agreed,  and  informed  the  court  that  it  was  their  ver- 
dict, there  being  no  objection  as  to  the  form  of  the  verdict  at  the  time  it 
was  returned,  nor  any  motion  made  to  correct  the  order  book  until  the  day 
after  it  was  signed  by  the  judge. 

8.  Same— The  verdict  was  in  such  form  that  the  court  could  tell  from  its 
contents  the  intention  of  the  jury,  and  it  being  assented  to  by  the  jury  was 
ample  warrant  for  entering  judgment  upon  it. 

Joyes  &  Jarvis,  M.  D.  Joyes,  D.  W.  Lindsey  and  J.  B.  Lindsey  for  appel- 
iant. 

B.  G,  Williams  for  appe'lee. 

Appeal  from  Franklin  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Nunn. 

This  ie  the  second  appeal  of  this  case,  the  former  opinion  being  in  25  Ey. 
Law  Rep.,  2046.  This  court  In  that  opinion  stated  fully  the  facts  as  proven, 
and  the  evidence  on  the  last  trinl  being  substantially  the  same,  we  deem  it 
unnecessary  to  restate  them.  This  court  In  that  opinion  decided  that  appel* 
lant  was  not  entitled  to  a  peremptory  instruction,  as  there  were  facte  proven 
authorizing  a  submission. of  the  case  to  the  jury.  The  case  was  reversed  for 
the  reason  that  the  lower  court  failed  in  the  instructions  to  give  the  law 
governing  the  case  to  the  jury.  On  the  last  trial  it  appears  the  court  gave 
the  instructions  in  conformity  with  the  former  opinion. 

The  appellant  prebents  several  propositions  upon  which  It  asks  this  court 
to  reverse  the  judgment  appealed  from,  but,  in  our  opinion,  only  one  ques- 
tion is  involved  in  this  record,  either  of  lawoi  of  face,  which  was  not  passed 
upon  in  the  former  opinion,  and  that  question  is  as  to  the  fojrm  of  the  ver- 
dict. It  was  as  follows:  "We,  of  the  jury,  find  for  the  plaintiff  1,800.  Morris 
Sheets,  Foreman.'* 

The  bill  of  exceptions  shows  that  the  verdict  was  read  by  the  clerk  as  fol- 
lows: "We.  of  the  jury,  find  for  the  plaintiff  11,800.  Morris  2Sheets,  Fore- 
man." 

The  jury  reported  that  they  had  agreed,  and  the  court  directed  them  to 
hand  their  verdict  to  the  clerk,  and  he  read  it  as  stated.  The  jury  was  asked 
by  the  court  if  that  was  their  verdict,  and  answered  in  the  affirmative,  and 
a  poll  of  the  jury  was  not  demanded.  A  judgment  by  the  court  was  imme- 
diately entered  in  favor  of  the  appellee  for  $1,800.  There  was  no  objection 
made  by  the  appellant  to  the  form  of  the  verdict  at  the  time  it  was  rendered, 
nor  the  manner  in  which  the  clerk  read  it,  nor  the  manner  in  which  the 
verdict  was  entered  on  the  order  book,  nor  was  any  motion  made  to  correct 
the  order  book  until  the  day  after  it  was  signed  by  the  judge. 

The  appellant  contends  that  this  verdict  was  incomplete;  that  it  did  not 
show  whether  the  jury  intended  it  to  mean  1,800  cents  or  |1,800,  and  relies 
upon  section  326  of  the  Civil  Code,  which  is  as  follows:  "The  verdict  shall 
be  written,  signed  by  the  foreman ,  and  read  by  the  clerk  to  the  jury,  and 
the  inquiry  made  whether  or  not  it  is  their  verdict.  If  any  juror  disagree, 
the  jury  must  be  sent  out  for  further  deliberation;  but  if  no  disagreement 
be  expressed,  and  neither  require  the  jury  to  be  polled,  the  verdict  is  com- 
plete and  the  jury  discharged  from  the  case." 

The  provision  in  this  section  of  the  Code,  that  the  verdict  shall  be  signed 
by  the  foreman,  Is  as  explicit  as  that  the  verdict  shall  be  written,  and  in  the 
case  of  Berry  v.  Pusey,  80  Ky.,  166,  the  court  uses  the  following  lan- 
guage, the  foreman  in  that  oa&e  having  failed  to  sign  the  verdict:  "We 
think  this  provision  of  the  Code  is  merely  directory,  particularly  in  civil 
cases,  and  certainly  the  objections  come  too  late  after  the  jury  has  been  dis- 
charged. The  jury,  when  the  verdict  in  this  case  was  returned  into  court, 
heard  the  special  interrogatories  read  by  the  foreman,  and  the  verdict  was 
then  handed  to  the  clerk,  and  again  read  by  him,  and  the  jury  asked  if  it 
was  their  verdict,  and  an  affirmative  response  was  made.  The  verdict  vras 
then  entered  of  record,  and  made  the  judgment  of  the  court,  and  is  binding 
on  the  parties  to  it. 

This  action  was  for  13,000;    the  verdict  was  fgr  "1,800;"  it  was  read  in 
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tbelr  presenoe,  and  In  tbe  preeenoe  of  the  court  by  the  clerk,  "f  1,800;  the 
jury  assented  to  it  ae  read  by  tbe  clerk,  tbns  making  it  their  verdict. 

Tbe  intent  or  object  of  a  written  verdict  is  to  bring  to  the  mind  of  tbe 
court  tbe  finding  of  tbe  jury.  When  that  object  Is  accomplished  the  use  of 
a  written  verdict  is  satisfied.  In  our  opinion  this  verdict  was  in  such  form 
that  tbe  court  could  tell  from  its  contents  the  Intention  of  the  jury,  and  in 
view  of  their  assent  to  it  as  read  there  was  ample  warrant  for  entering 
judgment  upon  it.  It  is  provided  by  section  184  of  the  Ci^il  Code  that  the 
court  must  in  every  stage  of  an  action  disregard  any  erroi  or  defect  in  the 
proceedings  that  does  not  affect  the  snbstantial  rights  of  the  adverse  party, 
and  no  judgment  shall  be  reversed  on  account  of  such  error  or  defect.  The 
objection  urged  against  this  verdict  is  technical,  and  not  substantial.  It  is 
apparent  from  the  record  that  the  court,  and  the  oouneel  for  both  parties^ 
understood  the  verdict  of  the  jury  to  mean  $1,800. 

We  are  aware  that  in  the  case  of  Nave  v.  Collier,  6  Ey.  Law  Rep.,  602, 
decided  by  the  Superior  Court,  an  opinion  was  rendered  upon  facts  similar 
to  these,  contrary  to  the  views  herein  expressed;  but  upon  a  careful  consid- 
eration of  that  case  we  are  not  inclined  to  follow  the  principles  there 
announced.  To  do  so  would  be  having  regard  for  a^efect  not  affecting  the 
substantial  rights  of  the  parties. 

Tbe  judgment  is,  therefore,  affirmed. 


MURDOCK,  &c.  V.  LOBSBK,  &c. 
(Filed  June  6,  1905— Not  to  be  reported.) 

• 

1.  Wills— Descent— Character  of  estate— In  an  action  to  obtain  a  sale  of 
real  estate  left  by  will  where  all  of  tbe  heirs  at  law,  who  are  the  devisees 
under  the  will,  are  all  parties  to  the  action  and  properly  before  the  court, 
they  only  having  any  interest  in  the  estate  sold,  tbe  widow  never  having 
Bold  any  of  tbe  estate,  nor  encumbered  it,  what  she  left  went  to  her  children 
and  heirs  at  law  as  provided  by  the  will,  and  it  is  unnecessary  to  decide 
whether  she  took  a  fee  simple  or  a  life  estate  in  the  property  devised  to  her 
by  her  husband. 

2.  Same— Purchaser  of  estate  need  not  look  to  distribution  of  proceeds — 
Where  an  estate  sold  under  an  order  of  court  was  a  vested  estate  and  in 
poeeession  It  was  such  an  estate  as  oould  be  sold  under  section  490,  subsec- 
tion 9,  Civil  Code,  and  a  purchaser  of  such  an  estate*  need  not  look  to  the 
distribution  of  the  proceeds. 

8.  Description  of  property— Where  a  lot  was  misdescribed  in  the  judgment 
and  notice  of  sale,  but  was  correctly  described  in  a  supplemental  decree  and 
its  actual  dimensions  given,  and  the  purchaser  does  not  complain  that  he 
was  misled  in  any  way  by  tbe  incorrect  description  of  the  property,  and  he 
got  what  he  purchased,  takes  by  the  deed  of  the  court's  commissioner  a 
good  title  to  the  property. 

£.  P.  Slattery  for  appellants. 

A.  M.  Marratt  and  A.  H.  Marratt,  Jr.,  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branob,  First  Division. 

Opinion  of  the  court  by  Judge  Settle. 
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TThls  equitable  action  was  Inatltuted  by  L.  J.  Loeeer  and  others,  children 
x)t  John  Looser  and  Eva  Loeaer,  deceased,  and  devisees  of  the  former,  to  ob- 
tain a  sale  of  the  real  estate  left  by  the  parents  and  a  division  of  the  pro- 
ceeds. 

Certain  real  estate  sold  under  the  decree  rendered  in  the  action  was  par« 
chased  by  appellant  Mnrdock,  and  his  bid  and  purchase  having;  been  as* 
sif^ned  to  the  appellant,  A.  F.  Vreelins,  the  latter  filed  exceptions  to  the  re- 
pore  of  sale,  and  his  exceptions  having  b^P  overruled  he  prosecutes  this 
appeal.  The  exceptions  present  the  contention  that  appellant,  under  the 
decree  and  sale,  did  not  receive  a  good  and  sufficient  title  to  the  lot  pur- 
chased by  Murdock  and  assigned  him,  first,  because  under  the  will  of  John 
Loeser  his  widow,  Eva  Loeser,  took  a  fee  simple  estate  In  the  property  de- 
mised, and  hence  at  her  death  the  property  received  by  her  under  the  will 
•descended  to  her  children  and  heirs  at  law  under  the  statute  instead  of  the 
will  of  John  Loeser;  second,  that  John  Ernest  Loeser,  an  idiot  son  of  John 
•and  Eva  Loeser,  had  a  particular  and  not  a  vested  estate  in  possession  In 
the  land  devised  by  his  father  and  left  by  his  mother;  third,  that  the  lot 
claimed  by  the  appellant,  Vreeling,  was  Improperly  described  In  the  decree 
^nd  advertised  for  sale  as  a  sixty  foot  lot,  when  in  fact  It  was  but  a  thlrtj 
ioot  lot. 

As  to  the  question  raised  by  exception  No.  1,  we  deem  it  unneces- 
sary to  decide  whether  the  widow  took  a  fee-simple  title  or  a  life  estate  in 
the  real  and  personal  estate  devised  her  by  the  will  of  her  husband,  for  In 
any  event  her  children  and  the  children  of  her  deceased  son,  Albert  Loeser, 
are  her  only  heirs  at  law,  and  also  the  only  devisees  under  the  will  of  her 
husband,  and  are  all  parties  to  the  action  and  properly  before  the  court. 
They  alone  have  any  interest  in  the  real  (Estate  sold,  and  as  the  widow  dur- 
ing her  life  had  never  disposed  of  any  of  (he  real  estate  devised  by  her  hus- 
band, or  in  any  way  encumbered  it,  what  &-he  left  went  in  any  event  to  her 
children  and  heirs  at  law  as  provided  by  the  will. 

By  the  provisions  of  the  will  John  Ernes.t  Loeser  will  be  entitled  to  9600 
in  excess  of  what  is  to  be  received  by  the  other  children,  but  whether  he 
takes  n  life  estate  or  fee  simple  under  the  will  is  immaterial.  If  he  takes  a 
life  estate  his  committee  is  allowed  by  the  will  to  use  it  all.  if  necessary,  for 
his  support,  and  his  brothers  and  sisters  and  the  children  of  the  deceased 
brother  can  in  any  event  only  get  of  h\s  share  what  was  left  unoonsumed  in 
his  support.  Upon  the  other  hand,  if  the  will  gives  him  an  absolute  estate, 
or  fee  in  the  share  devised  him,  f|s.by  reason  ol  his  idiocy,  he  will  neTer  be 
mentally  capable  of  selling  or  otherwise  disposing  of  It,  all  that  be  leaves 
goes  under  the  statute  to  his  heirs  at  law,  brothers  and  sisters,  or  to  the 
•children  of  such  of  them  as  may  be  dead  at  the  time  of  his  death.  If,  how. 
ever,  John  Ernest  Loeser  took  an  interest  In  the  property  sold  as  an  heir  at 
law  of  his  mother,  it  can  not  affect  the  rights  of  the  purchaser  at  the  de- 
cretal sale.  The  latter  is  not  bound  to  look  to  the  distribution  of  the  pro- 
ceeds of  the  realty,  but  is  only  interested  in  knowing  that  the  steps  by 
which  the  sale  was  had  were  regular  and 'legal.  In  any  event,  whether 
John  Ernest  Loeser's  interest  in  the  realty  sold  was  in  fee  or  remainder.  It 
was  certainly  a  vested  estate  and  he  had  possession  of  it,  therefore.  It  was 
.fiuoh  an  estate  as  could  be  sold  under  section  490,  subsection  2,  Civil  Code 
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TVhe  flame  is  true  of  the  interestB  of  all  the  other  ohildren  aod  grandohildren 
•of  JohD  and  Ernest  Loeser. 

We  are  also  of  opinion  that  the  third  exception  was  not  well  taken.  While 
lit  is  tme  that  the  lot  purchased  by  appellant  was  improperlj  described  in 
the  judgment  and  notice  of  sale  as  a  sixty  foot  lot,  when  it  was  but  a  thirty 
foot  lot.  by  a  supplemental  decree  entered  before  the  sale  took  place  it  was 
correctly  described  and  its  actual  dimensions  given,  and  though  no  correc- 
tion of  the  misdescription  was  made  in  the  advertisement  of  the  property 
for  sale,  yet,  as  a  matter  of  fact,  the' thirty  foot  lot  was  the  one  sold.  It  was 
known  to  the  purchaser,  and  he  does  not  complain  that  he  was  misled  in 
any  way  by  the  misdescription  of  the  property  in  the  original  judgment. 
He  in  fact  concedes  that  the  lot  purchased  by  him  was  the  one  belonging  to 
the  parties  to  the  action  and  intended  and  adjudged  to  be  sold,  and  so  he 
got  what  he  purchased,  and  takes  by  his  purchase  and  the  deed  that  will  be 
made  him  by  the  court's  commissioner  a  good  title  to  It.  * 

Finding  no  substantial  error  in  the  record  the  judgment  appealed  from  la 
affirmed. 


LEONARD'S  ADM'R  v.  COWLING. 
(Filed  June  6,  1905.) 

1.  Trial  by  court— Appeal  granted  in  judgment— Motion  for  new  trial— 
JVbandonment  of  original  appeal— Appeal  gninted  by  appellate  court— Mo- 
iiion  to  dismiss  original  appeal— A  judgment  was  rendered  on  April  9,  1904, 
on  a  trial  by  the  court  without  a  jury,  which  concluded  with  these  words: 
"The  defendant  excepts  and  pn^ys  au  appeal  to  the  Court  of  Appeals,  which 
is  granted."    On  April  11  the  defendant  filed  grounds  and  moved  the  court 

'/or  a  new  trial,  which  was  overruled  and  sixty  days'  time  given  to  file  bill 
of  exceptions,  but  no  appeal  was  then  granted.  The  bill  of  exceptions  was 
filed  on  July  9.  On  August  6  defendant  executed  an  appeal  bond  and  a 
supersedeas  was  issued.  On  September  1  an  administrator  was  appointed 
for  defendant,  who  hod  died  after  the  execution  of  the  appeal  bond.  On 
January  16,  1906,  an  order  of  revivor  was  entered  in  the  circuit  court  in  the 
name  of  the  administrator,  and  he  was  then  granted  an  appeal  to  this  court 
from  the  judgment.  On  March  21  he  filed  the  transcript  with  the  clerk  of 
this  oouitand  an  appeal  was  granted  him  and  the  appearance  of  the  appellee 
was  entered.  On  April  26  an  agreed  order  of  revivor  was  made  in  this  court, 
appellee  entering  her  appearance  and  consenting  thereto.  On  May  9  appel- 
lee filed  notice  and  entered  a  motion  to  dismiss  the  appeal  granted  by  the 
circuit  court  because  the  record  was  not  filed  in  this  court  twenty  days 
before  the  second  term  aftei  the  granting  of  the  appeal.  Held— That  though 
defendant  had  teen  granted  an  appeal  on  April  9,  the  entry  of  his  motion 
for  a  new  trial  was  an  abandonment  of  the  appeal  which  had  been  granted, 
and  the  appeal  bond  and  supersedeas  executed  on  August  5  were  void,  as 
the  evident  purpose  of  the  defendant  was  not  to  appeal  from  the  judgment, 
but  from  the  order  refusing  him  a  new  trial.  The  circuit  court  had  lost 
jurisdiction  over  the  case  in  January.  1906,  and,  therefore,  appellant  prop- 
erly filed  his  record  with  the  clerk  of  this  court  and  had  an  appeal  gianted 
here.  Appellee  having  entered  her  appearance  to  the  appeal  the  case  stands 
regularly  on  the  docket  for  heading,  and  the  motion  of  appellee  to  dismiss, 
ifvith  damages,  the  appeal  granted  by  the  circuit  court  is  overruled. 

2.  Bill  of  exceptions— Motion  to  strike  out^Thebill  of  exceptions  was  filed 
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within  the  time  allowed  by  the  court,  the  appeal  which  had  been  preTioaslT 
granted  had  been  abandoned  by  the  motion  for  a  new  trial,  the  court  had 
power  under  the  Code  when  it  overruled  the  motion  for  a  new  trial  to  give 
time  for  the  filing  of  the  bill  of  exceptions  not  beyond  a  day  in  the  next 
term,  and  the  time  given  was  not  beyond  the  limit  thus  fixed,  and  appel^ 
lee's  motion  to  strike  out  the  bill  of  exceptions  is  overruled. 

Greene  &  Van  Winkle  and  Dallam,  Fainslfy  &  Means  for  appellant. 

A.  C.  Kucker  for  appellee. 

Appeal  fiom  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

This  was  an  ordinary  action  brought  by  L.  D.  H.  Cowling  against  S.  N. 
Leonaj'd.  It  was  submitted  on  the  law  and  facts  to  the  circuit  court  with- 
out a  jury.  The  court  on  April  9,  1904,  filed  a  written  opinion  and  his  con- 
clusions of  law  and  fact,  pursuant  to  which  on  that  day  a  judgment  was 
entered  in  favor  of  the  plaintiff  for  $605.04.  At  the  conclusion  of  the  judg- 
ment are  these  words:  "The  defendant  excepts  and  prays  an  appeal  to  the 
Court  of  Appeals,  which  is  granted." 

On  April  11,  1904,  the  defendant  filed  grounds  and  moved  the  court  for  ■ 
new  trial.  On  May  14  the  motion  for  a  new  trial  was  overruled  and  sixty 
days'  time  was  given  the  defendant  to  file  a  bill  of  exoeptions,  but  no  appeal 
was  then  granted.  The  bill  of  exceptions  was  filed  on  July  9.  On  August  5 
Leonard  executed  an  appeal  bond  and  a  supersedeas  was  issued.  On  Septem- 
ber 1  the  Jefferson  County  Court  appointed  J.  D.  Leech  administrator  of 
the  estate  of  S.  N.  Leonard,  who  had  died  in  the  meantime  after  the  execn- 
tion  of  the  appeal  bond.  On  Januars^  l6,  1906,  an  order  was  entered  in  the 
circuit  court  reviving  the  action  in  the  n^me  of  Leech  as  admi  nisi  rater,  and 
he  was  then  granted  an  appeal  to  this  court  from  the  judgment  in  the  action. 
On  March  21  he  filed  the  transcript  with  the  clerk  of  this  court,  and  an  ap- 
peal was  granted  him  and  the  appearance  of  the  appellee  was  ent-ered  to  the 
appeal.  On  April  36  an  agreed  order  of  revivor  was  made  in  this  court,  ap- 
pellee entering  her  appearance  and  consenting  to  the  revivor.  On  May  ^ 
appellee  filed  notice  and  entered  a  motion  to  dismiss,  with  damages,  the  ap- 
peal granted  by  the  circuit  court  because  the  record  was  not  filed  in  this- 
court  twenty  days  before  the  second  te|-m  after  the  granting  of  the  appeaL 

The  rule  is  that  the  entry  of  a  motion  for  a  new  trial  suspends  the  judg- 
ment, and  that  the  judgment  does  not  become  final  until  the  motion  for  a 
new  trial  is  overruled.  Though  .the  defendant  bad  been  granted  an  appeal 
on  April  9,  he  could  not,  while  Insisting  upon  that  appeal,  also  maintain  a 
motion  in  the  ciicuit  court  for  a  new  trial.  The  entry  of  his  motion  for  a 
new  trial  and  the  piessiug  of  that  motion  were  an  abandonment  of  the  ap- 
peal  which  had  been  granted.  It  may  be  that  so  much  of  the  order  of  April 
9  as  granted  an  appeal  was  an  inadvertence,  but  whether  it  was  or  not  the 
defendant  hnd  a  right  to  enter  his  motion  for  a  new  trial  so  as  to  bring  up 
for  review  in  this  court  questions  which  might  not  otherwise  be  prpsented. 
and  to  this  end  he  might  have  had  the  order  of  April  9,  so  far  as  it  granted 
an  appeal,  set  aside.  The  evident  purpose  of  the  defendant  was  not  to  ap- 
peal from  the  judgment,  but  to  appeal  from  the  order  refusing  him  a  new 
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trial  so  as  to  bring  up  eveiy  qnesUon  raised  by  the  record.  His  adopting 
this  course  was  neopssarlly  an  abandonment  of  the  appeal  grante>;]  In  the 
original  judgment.  The  appeal  bond  was  executed  after  the  motion  for*  a 
new  trial  was  overruled,  and  was  no  doubt  executed  under  the  Idea  that  an 
appeal  had  then  been  granted  by  the  circuit  court.  But  as  no  appeal  was 
then  granted,  and  as  the  appeal  which  was  granted  on  April  9  had  been 
abandoned,  the  appeal  bond  and  supersedeas  are  void.  The  circuit  court 
had  lost  jurisdiction  over  the  case  in  January,  1905,  and,  therefore,  appel- 
lant properly  filed  his  record  with  the  clerk  of  this  court,  and  had  an  appeal 
granted  here.  Appellee  having  entered  her  appearance  to  the  appeal,  the  case 
stands  regularly  on  the  docket  for  hearing.  The  motion  of  the  appellee  to 
dismiss  with  damages  the  appeal  granted  by  the  circuit  court  is  overruled, 
-as  the  only  appeal  granted  by  the  circuit  oourt  was  abandoned. 

Appellee  is  at  liberty  to  proceed  lo  enforce  her  judgment  unless  it  is  super- 
seded as  provided  by  law  by  the  execution  of  a  bond  before  the  clerk  of  this 
court.  The  bill  of  exceptions  was  filed  within  the  time  allowed  by  the  court; 
the  appeal  which  had  been  previously  granted  had  been  abandoned  by  the 
motion  for  a  new  trial;  the  court  had  power  under  the  Code  when  it  over- 
ruled the  motion  for  new  trial  to  give  time  for  the  filing  of  the  bill  of  ex- 
ceptions, not  beyond  a  day  in  the  next  term,  and  the  time  given  was  not 
beyond  the  limit  thus  fixed. 

Appellee's  motion  to  strike  out  the  bill  of  exceptions  Is,  therefore,  over- 
ruled. 


TEETS,   BY,  &c.  v.  THE  SNIDER  HEADING  MANUFACTURING  CO. 

(Filed  J]ao«a,  1905.) 

1.  Action— Suing  cori)oration  instead  of  partnership— Plea  in  abatement^ 
Amended  petition— Where  an  action  was  brought  by  an  infant  by  next 
friend  against  the  Snider  Heading  Manufacturing  Co.,  alleging  that 
it  was  a  corporation  and  service  had  on  C.  as  Ms  agent,  to  which  a  plea  In 
abatement  was  filed  hy  the  company,  denying,  that  it  was  incorporated,  but 
was  a  partnership,  composed  of  M.  S.  &  L.  S.  and  C,  doing  business  as  the 
Snider  Heading  Manufacturing  Co.,  it  was  error  in  the  court  to  dismiss  the 
■action  and  refuse  to  allow  an  amended  petition  then  tendered  withdrawing 
the  averment  that  the  defendant  was  a  corporation,  and  making  the  mem- 
bers of  the  firm  doing  business  in  that  style  as  partners  defendant  to  the 
action.  ^   • 

2.  Same— The  fact  that  the  plaintiff" ^ight  have  brought  another  action 
after  the  dismissal  of  this,  or  that  another  Bummous  against  the  parties  con- 
stituting the  partnership  will  be  necessary,  can  not  affect  plaintiff 's  right 
to  file  the  amended  petition  offered  in  the  lower  court. 

A.  D.  Cole  for  appellants. 

W.  C.  Halbert  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Wesley  Teets,  an  Infant,  by  his  next  friend,  sued  in  the 
Xiewls  Circuit  Court  to  recover  damages  of  the  Snider  Heading  Manufactur- 
ing Co.  for  injuries  sustained  to  his  hand,  and  alleged  to  have  been  caused 
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hy  the  negligent  manner  in  ^hich  its  servants  operated  a  saw  in  its  manii' 
factoring  .establishment. 

It  was  alleged  in  the  petition  that  the  Snider  Manufactnring  Co.  was  a 
corporation  engaged  in  the  manufacture  of  barrel  heading  In  Lewis  countj. 
Summons  in  the  action  was  served  on  C.  S.  Gottisgham,  as  agent  of  the 
company.  At  the  appearance  term  an  answer  containing  a  plea  in  abate- 
ment was  filed  by  the  Snider  Heading  Manufacturing  Go.,  in  which  it  wa^ 
denied  that  It  was  incorporated,  or  that  its  corporate  name  was  as  charged 
in  the  petition.  It  was,  however,  averred  in  the  answer  that  the  manufac- 
turing plant  and  business,  in  the  name  and  style  of  the  Snider  Heading 
Manufacturing  Go.,  was  and  is  a  partnership,  composed  of  Martin  Snider, 
Lawrence  Snider  and  C.  S.  Cottinghani;  that  the  Sniders  are  nonresident? 
of  the  State,  and  that  the  firm  name  and  style  of  the  partnership  was  and  is 
the  Snider  Heading  Manufacturing  Co. 

It  was  also  admitted  in  the  answer  that  appellant  was  injured  while  ia 
the  service  of  the  firm  composed  of  Martin  Snider,  Lawrence  Snider  and  C. 
S.  Gottlngham,  doing  business  as  the  Snider  Heading  Manufacturing  Co.r 
but  not  admitted  that  his  injuries  were  caused  by  the  negligence  of  the  firm 
or  its  servants.  The  answer  was  subscribed  and  sworn  to  by  C.  S.  Gotting* 
ham  as  a  member  of  the  firm  in  question,  and  it  was  not  denied  therein  that 
he  resides  in  Lewis  county,  is  the  manager  of  the  partnership  plant  and 
business,  and  the  only  agent  of  the  firm  in  this  State.  At  the  same  term  of 
the  court,  and  immediately  after  the  filing  of  the  answer  presenting  the  plea 
in  abatement,  appellants  tendered  in  open  court  and  offered  to  file  an 
amended  petition  withdrawing  the  averments  of  the  original  petition,  that 
the  Snider  Heading  Manufacturing  Co.  was  an  incorporated  concern,  and 
making  the  membeis  of  the  firm  doing  business  In  that  style  partners  de- 
fendant to  the  action,  but  the  cour^t  recused  to  allow  the  amended  petition 
to  be  filed,  and  dismissed  the  action,  of  which  appellants  complain. 

Section  134,  Civil  Code  of  Practice,  provides:  '"'The court  may  at  any  time 
in  furtherance  of  justice,  and  on  such  terms  as  may  be  proper,  cause  or 
permit  a  pleading  or  proceeding  to  be  amended,  by  adding  or  striking  out 
the  name  of  a  party,  or  by  correcting  a  mistake  in  any  other  respect,  or  by 
inserting  other  allegations  material  to  the  case. "    *    ♦    ♦ 

Assuming  that  the  facte:  $!tated  in  the  petition  constitute  a  cause  of  action, 
the  question  to  be  determined  is,  was  the  amendment  offersd  in  furtherance 
of  justice y  Manifestly  it  could  not  have  had  the  effect  to  change  sutetan- 
tially  the  claim  of  plaintiffs,  or  any  defense  on  the  merits  that  might  have 
been  interposed  by  the  defendants.  The  firm  as  such  was  sued  in  the  orig- 
inal petition  in  its  proper  name  and  style,  but  the  partners  composing  the 
firm  were  nut  as  such  made  defendants.  The  purpose  of  the  amendment, 
therefore,  was  to  correct  the  mistakes  made  in  the  original  petition  in  aver- 
ring that  the  Snider  Heading  Manufacturing  Co.  was  a  corporation  instead 
of  a  partnership,  and  that  its  corporate  name  was  as  indicated;  and  further, 
to  make  parties  to  the  action,  as  defendants,  the  individual  members  of  tfce 
partnership  constituting  the  firm,  the  style  of  which  was  coriectly  given  in 
the  original  petition.  In  other  words,  the  error  of  the  plaintiffs  was  cci 
that  they  sued  the  wrong  parties,  but  that  they  did  not  inolude  in  the  peti- 
tion all  the  necessary  parties. 
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We  have  not  been  referred  to  any  case  in  which  this  court  has  held  that< 
an  amendmeDt  such  as  was  offered  by  the  appellants  could  not  properly  be 
filed.  In  the  case  of  Letherinan  ▼.  Times  Co.,  &c.,  88  Ky.,  293,  cited  by 
counsel  for  appellees,  the  facts  were  in  many  respects  unlike  those  of  the 
ease  at  bar.  The  action  was  one  of  libel.  In  the  original  petition  the 
Times  Co.  was  sued  as  a  corporation,  an  Aiiswer  was  filed  in  the  name  of 
the  Times  Co.,  which  failed  to  disclose  whether  or  not  it  was  incorporated,, 
but  averred  the  truth  of  the  alleged  libelous  matter  charged.  More  than  a 
year  after  the  pleadings  had  bee)i  made  up  the  Times  Co.  filed  an  amended 
answer,  averring  that  it  had  not  been  incorporated.  Thereupon  the  api)el- 
lant  filed  an  amended  petition,  averring  his  mistake  in  stating  in  the  orig> 
Inal  petition  that  the  Times  Co.  was  a  corporation,  and  setting  forth  the 
fact  that  it  was  an  unincorporated  concern,  owned  by  Haldeman  &  Logan 
as  partners,  who  were  made  defendants.  Upon  being  summoned,  they  an- 
swered, alleging  that  more  than  one  year  had  elapsed  since  the  publication 
complained  of,  and  pleaded  the  statute  of  limitation  in  bar  of  the  action. 
A  reply  was  filed  by  the  appellant,  controverting  the  plea  of  the  statute  of 
limitation,  to  which  a  demurrer  was  filed  by  the  appellees  and  sustained  by 
the  court,  and  the  action  dismissed.  Upon  appeal  this  court  affirmed  the 
judgment  of  the  lower  court  upon  the  sole  ground  that  the  necessary  parties, 
owners  of  the  Times,  had  nut  been  brought  before  the  court  until  after  the 
cause  of  action  was  barred  by  the  statute  of  limitation. 

But  in  the  case  at  bar  no  such  delay  occurred.  Upon  being  informed  that 
the  Snider  Heading  Manufacturing  Co.  was  a  mere  partnership,  instead  of 
an  incorporated  company,  appellants  immediately  offered  an  ainended  peti* 
tion  correcting  the  mistakes  of  the  original  petition,  and  making  the  mem- 
bers of  the  partnership  parties  to  the  action.  In  this  case  there  is  no  ques- 
tion of  limitation  presented,  the  infant  appellant  being  protected  on  that 
score  by  the  disability  arising  from  his  infancy. 

In  Pike,  Morgan  &  Co.  v.  Wathen,  25  Ky.  Law  Rep.,  1264,  the  petition  for 
a  rehearing  raised  the  question  that  the  appellant  company  was  Bued  as  a 
corporation,  which  fact  was  denied  by  their  answer,  and  that  as  no  proof 
was  offered  by  appellee  in  the  lower  court  to  prove  that  it  was  incorporated 
the  judgment  appealed  from  should  have  been  reversed,  and  the  action  dis- 
missed. Upon  the  question  thus  presented  this  court  said:  **Upon  thn  issue 
of  fact  as  to  whether  Pike,  Morgan  &  Co.  was  a  corporation  there  was  no- 
proof  introduced.  So  we  have  the  corporation  of  Pike,  Morgan  &  Co.  sued. 
In  the  answer  a  positive  denial  of  any  such  corporation,  no  proof  on  the 
subject  and  judgment  for  the  plaintiff;  under  the  pleadings  the  burden  was 
on  appellee  to  prove  that  appellant  was  a  corporation,  and  having  failed 
to  make  the  proof,  he  should  have  failed  to  recover.  *  *  *  If  Pike,  Mor- 
gan &  Co.  is  not  a  corporation,  but  is  or  was  a  partnership  doing  business, 
under  that  name,  then  the  proceeding  was  defective,  for  all  suits  against- 
a  partnership  must  be  brought  against  the  members  by  name.  *  *  *  Oi> 
the  return  of  this  case  ihe  court  should  permit  the  parties  to  amend  their 
pleadings  if  they  desire.  For  these  reasons  the  judgment  of  the  lower  court 
is  reversed  and  cause  remanded  for  further  proceedings  consistent  with  thia 
opinion." 

If  it  was  proper,  as  held  in  the  case  supra,  to  permit  an  amendment  bring- 
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lug  the  members  of  the  partnership  before  the  court,  after  the  firm  had  been 
eued  as  a  corporation  aod  that  fact  put  in  issue  by  a  denial  and  tried  out, 
surely  it  can  not  fairly  be  contended  that  an  amendment  for  the  purpose  of 
correcting  an  error  in  the  original  petition  and  bringing  the  real  and  neces- 
sary parties  before  the  court  offered  to  be  filed  in  this  case  before  an  answer 
interposing  a  defense  on  the  n  erits  was  filed,  should  have  been  rejected 
The  fact  that  appellants  might  have  brought  another  action  after  the  dis- 
missal of  this,  or  that  another  summons  against  the  persons  constituting  the 
partnership  doing  business  under  the  name  of  the  Snider  Heading  Manu- 
facturing Co.  will  be  necessary,  can  not,  in  our  opinion,  affect  their  right  to 
file  the  amended  petition  offered  in  the  lower  court. 

Being  of  the  opinion,  therefore,  that  the  lower  court  erred  In  refusing  to 
allow  appellants'  amended  petition  to  be  filed,  the  judgment  is  reversed  and 
cause  remanded  for  further  proceedings  consistent  with  the  opinion.  But 
appellants  should  be  required  to  pay  all  costs  accruing  in  the  lower  court 
before  and  down  to  the  time  of  offering  to  file  such  amendment. 


TAYLOR,  JR.  V.  DEMOCRATIC   COMMITTEE  OF  FRANKLIN 

COUNTY,  &c. 

(Filed  June  6.  1905.) 

1.  Primary  elections— Contest— Notice— Under  section  1596a,  subsection  18, 
Kentucky  Statutes,  primary  election  contests  for  members  of  the  general 
assembly  are  governed  by  the  former  law,  approved  June  30,  1893,  which  re- 
quires only  a  fifteen  days*  notice  of  the  contest. 

2.  Committeeman— DisqunlificAtion— Under  the  rule  of  the  common  law 
that  no  man  may  be  a  judge  in  his  own  case,  and,  if  he  acts,  the  judgment 
is  void,  a  brother  of  one  of  the  parties  to  an  election  contest  is  not  qualified 
to  sit  as  one  of  the  committeemen  in  the  trial  of  a  piimary  election  contest. 

3.  Other  bias— The  fact  that  the  seats  of  one  or  more  members  of  the  com- 
mittee are  contested  does  not  disqualify  them  from  acting  in  other  contested 
•cases,  so  long  as  they  are  members  of  the  committee.  If  the  contests  are 
decided  against  them,  then  their  powers  cease,  but  until  then  their  powers 
are  not  affected  by  a  contest. 

4.  Same— The  fact  that  certain  members  of  the  committee  are  friends  of 
one  of  the  parties  to  the  contest  and  induced  voters  to  vote  for  him  in  the 
primary,  in  the  absence  of  any  statute  disqualifying  them,  are  not  disqnali- 
fied  on  common  law  principles,  as  they  act  under  oath,  and  are  responsible 
If  they  do  not  act  honestly  and  faithfully. 

5.  Governing  authority— Discretion— Interference  of  court— This  oourt 
has  no  authority  to  require  the  committee  to  recount  the  vote.  They  are  the 
li^overning  authority,  and  may  determine  the  form  and  manner  of  the  pro* 
ceedings  in  the  case.  While  the  court  may  require  them  to  act,  the  court 
can  not  control  their  discretion.  This  must  be  exercised  under  their  oath 
and  according  to  their  honest  judgment. 

John  W.  Ray  and  Ilazelri^g  &  Hazelrigg  for  appellant. 

McQuown  Ss  Brown,  Wm.  Cromwell  and  J.  A.  Vlolett  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 
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E.  H.  Taylor,  Jr.,  and  L.  F.  Johnson  weie  candidates  for  the  Democratio 
nomination  for  the  ofBce  of  representative  in  the  general  assembly  at  a  pri- 
mary election  held  on  November  15,  1001.  On  the  face  of  the  returns  John- 
son received  a  majority  of  fonr  votes.  A  certifloate  of  nomination  v?a8 
Issued  to  him  by  the  committee  on  Noveml)er  19  and  on  November  80  Taylor 
^ave  notice  of  contest.  The  committee  refused  to  consider  the  contest  on  the 
ground  that  it  had  adopted  a  resolution  limiting  the  time  for  beginning  a 
•contest  to  ten  days,  and  that  Taylor's  notice  not  having  been  given  in  time, 
they  could  not  consider  it.  Taylor  then  brought  this  suit  against  the  com- 
mittee to  obtain  a  mandatory  injunction  requiring  them  to  nveet  and  hear 
<the  contest.    The  circuit  court  dismissed  his  petition,  and  he  appeals. 

It  was  held  in  Hill  v.  Holdara,  this  day  decided,  that  the  time  within 
^hich  a  contest  mnst  be  begun  is  regulated  by  the  statute.  The  resolution 
of  the  committee  fixing  a  different  time  from  that  allowed  by  law  was, 
therefore,  void.  The  act  of  October  24,  1900  (section  1696a,  subsection  12, 
Kentucky  Statutes),  excepts  from  its  provisions  contests  for  the  office  of 
Tepresentatlve  in  the  general  assembly,  and  so  these  contests  ore  governed 
t)y  the  former  law,  which  provides  that  in  case  of  a  senator  or  representative 
the  notice  of  the  contest  must  be  given  within  fifteen  days.  (Section  6  of 
4irticle  8  of  the  act  to  regulate  elections,  approved  June  SO,  1892,) 

Ho  far  as  members  of  the  general  assembly  go  contests  are  regulated  by 
the  former  law,  and  as  notice  was  given  in  this  case  within  fifteen  days  it 
was  in  time.  Taylor  alleged  in  his  petition  that  one  of  the  defendants, 
George  Johnson,  is  a  brother  of  the  contestee,  L.  F.  Johnson,  and  is  thereby 
disqualified  from  acting  in  the  trial  of  the  contest.  The  rule  of  the  common 
law  is  that  no  man  may  l)e  judge  in  his  own  case,  and  if  he  acts  the  judg- 
ment is  void.  (Cooley  on  Constitutional  Limitations,  side  page  411;  17 
Am.  &  Eng.  Kncy.  of  Law,  page  78^. )  The  rule  applies  not  only  to  judges* 
but  also  to  executive  or  ministerial  officers.  Thus  it  has  been  applied  to 
probate  judges  (Sigourney  v.  Sibley,  21  Pick.,  101);  also  to  county  com- 
missioners laying  out  a  highway  (Wilbraham  v.  County  Commissioners,  11 
Pick.,  822),  or  to  jurors  (Davis  v.  Allen,  11  Pick.,  466),  or  to  appraisers  of 
land  sold  under  execution  (Wolcott  v.  Ely,  2  Allen,  838),  or  to  a  referee 
<Strong  V.  Strong,  9  Cush.,  560).  There  are  many  other  cases  in  which  the 
principle  has  been  applied.  (28  Am.  &  Eng.  Ency.  of  Law,  370;  Hall  v. 
Mayer.  7  Am.  Rep.,  673;  Llllard  v  Lillard,  44  Ky.,  840;  Knott  v.  Jarboe.  58 
Ky.,  504;  Phillips  v.  Tucker,  60  Ky.,  69.)  Under  these  principles  the  brother 
ct  the  contestee  is  not  qualified  to  sit. 

Appellant  also  alleged  that  three  members  of  the  committee  were  con- 
testees  in  a  contest  over  their  right  to  i)e  commitceemen.  This  would  not 
disqualify  them  from  acting.  They  may  act  as  long  as  they  are  members  of 
the  committee.  If  the  contests  are  decided  against  them  then  their  powers 
cease,  but  until  then  their  powers  are  not  affected  by  a  contest.  He  also 
alleged  that  two  other  members  of  the  committee  were  friends  of  Johnson* 
and  on  the  day  of  the  election,  by  money  and  promises  of  other  things,  in- 
duced voters  to  vote  for  Johnson  and  against  him.  While  this  might  create 
aome  bias  in  their  minds,  in  the  absence  of  any  statute  disqualifying  them 
from  acting,  they,  having  no  direct  interest  in  the  proceeding  and  not  being 
kin  to  either  of  the  parties,  are  not  disqualified  upon  common  law  principles. 
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The  allp^ntloofl  as  to  the  use  of  money  or  the  proiniee  of  other  things  to  In* 
fluence  Ttit^R  were  denied  and  are  not  proven.  In  heated  elections  most  lueo 
in  the  county  take  eidei>,  and  if  the  fact  that  they  did  so  was  sufficient  ta 
disqualify  them,  few  m«>mbers  of  the  committee,  in  many  cases,  could  act. 
They  act  under  their  oaths  and  are  responsible  under  the  statute  if  they  da 
not  act  honestly  and  faithfully.  Section  1568,  Kentucky  Statutes,  on  thi» 
subject,  provides:  "Before  entering  upon  the  discharge  of  the  duties  set- 
forth  in  this  article  the  committee  or  governing  authority  shall  be  sworD 
by  some  officer  authorized  by  law  to  administer  an  oath  to  faithfully  and 
honestly  discharge  the  duties  herein  imposed;  and  the  failure  upon  the  part 
of  any  member  of  the  committee  or  goTeinlng  authority  to  discharge  such 
duties  faithfully  and  honestly  shall  be  deemed  a  misdemeanor,  and  the  per> 
sons  so  offending  shall,  upon  indictment  and  conviction  in  the  circuit  court 
of  the  county  or  district,  be  fined  not  less  than  tlOO  nor  more  than  9500,  and 
be  imprisoned  in  the  county  jail  not  less  than  sixty  days  nor  more  than  one 
year." 

Among  other  things,  Taylor  alleged  that  he  had  been  in  fact  elected,  and 
prayed  the  court  to  recount  the  vote  and  so  determine.  This  can  not  he 
done.  The  governing  authority  of  the  party  under^  the  statute  is  given  au- 
thority to  hear  and  determine  the  contest.  The  committee  may  also  deter- 
mine  the  form  and  manner  of  the  proceedings  in  the  case.  It  is  its  duty  to 
receive  legal  evidence  and  to  give  it  such  weight  as  in  their  judgment,  faith- 
fully and  honestly  exercised,  it  is  entitled  to.  The  court  can  require  the 
committee  to  act,  and  when  they  act  tlie  law  requires  of  them  that  they 
shall  faithfully  and  honestly  discharge  their  duties.  In  acting  they  are  dis- 
charging official  duties,  and  should  discharge  them  according  to  law.  While 
they  may  be  compelled  by  the  court  to  act,  the  court  can  not,  by  mandamus 
or  mandatory  injunction,  control  their  discretion.  This  they  must  exercise 
under  their  oath  of  office  and  according  to  their  honest  judgment. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consifctent 
herewith. 

Judge  Paynter  not  sitting. 


OFFUTT,  &c.   V.  COOPER. 

(Filed  June  9,  1905— Not  to  be  reported.) 

Appeals — Jurisdiction— In  an  appeal  from  a  judgment  allowing  a  city 
attorney  1190  iigainst  the  city  for  services  and  salary  where  the  case  does  not 
involve  the  possesfiion  uf  the  office,  only  tlie  salary,  this  couit  has  no  juris- 
diction of  the  appeal. 

H.  S.  McElroy  for  appellants. 

Hugh  P.  Cooper  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  H.  P.  Cooper  to  recover  of  the  city  of  Let- 
anon,  and  its  mayor  and  oouncilmen,  certain  sums  of  money  alleged  to  be 
due  him,  in  part  as  salary  as  city  attorney  and  in  part  for  special  seiTloeB 
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rendered.  The  case  wag  eubtnitted  on  the  law  and  facts  to  the  circuit  judge^ 
who  rendered  a  judgment  in  appellee's  favor  for  1190.  From  this  judgment 
the  city  has  appealed.  The  minimum  jurisdiction  of  this  court  in  cases  of 
judgment  for  money  is  $200.  This  case  does  not  involve  the  possession  ot" 
the  office  of  city  attorney,  only  the  salary. 

The  motion  to  dismiss  the  appeal  for  want  of  jurisdiction  must  be  sub-. 
tained,  and  it  is  so  ordered. 


ALDERSON.  &c.  v.  ALDERSON'S  GUARDIAN. 

(Filed  June  6,  1006.) 

Real  estate—Liability  for  debts  of  ancestor— Sale  by  heirs  or  devisees— 
Limitation— Formerly,  under  the  common  law  the  heir  or  devisee  could 
alienate  lands  received  by  devise  or  descent  at  any  time  after  the  death  of 
the  ancestor,  and  pass  a  good  title  to  a  bona  fide  purchaser  for  a  valuable^ 
consideration,  but  under  the  present  statutes  of  this  State  this  can  not  be> 
done  until  after  six  months  from  the  date  of  the  death  of  the  ancestor.  And 
the  only  way  to  prevent  or  defeat  the  creditors  of  the  deceased  from  subjects 
ing  his  land  to  the  payment  of  their  claims  is  by  a  voluntary  alienation  by 
the  heir  or  devisee  after  six  months  from  the  date  of  the  death  of  the  an^ 
cestor. 

W.  P.  McClaln,  Montgomery  Merritt  and  Dorsey  &  Kanty  for  appellants^ 

T.  E.  &  E.  C.  Ward  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

A  short  history  of  the  matters  involved  will  be  necessary  to  a  clear  under-! 
standing  of  this  case.    In  the  year  1898  a  judgment  for  tl,3oO  was  rendered 
in  the  Henderson  Circuit  Court  on  appeal  against  J.  W.  Alderson  in  favor, 
of  Lola  Green,  infant  daughter  of  Rosa  Green,  on  a  writ  of  bastardy.    Exe- 
cution on  this  judgment  was  returned ''no  property  found. "    During  tha 
pendency  of  that  prosecution  J.  W.  Alderson  was  indicted  for  the  seduction 
of  Rosa  Green.    He  defeated  that  proscution  by  marrying  her.    After  twelve, 
months  hud  lapsed  from  the  time  of  the  marriage,  they  never  having  lived 
together,  J.  W.  Alderson  sued  his  wife  for  a  divorce.    During  tlie  pendency 
of  this  action  for  divorce,  and  on  the  Ist  of  February,  19(X),  J.  J.  Alderson, 
the  father  of  J.  W.  Alderson,  died,  leaving  five  children,  his  only  heirs,  and 
his  widow.  Carrie  Alderson,  surviving  him.     On  the  8d  of  February,  three, 
days  after  the  death  of  Alderson,  the  Ohio  Valley  Banking  and  Trust  Co. » 
as  guardian  for  Loin  Green,  instituted  this  action  in  the  Henderson  Circuit. 
Court  against  J.  W.  Alderson  and  the  widow  and  all  the  children  of  J.  J. 
Alderson,  deceased,  describing  the  real  estate,  which   consisted  of  several 
tracts  of  land,  and   sought  to  subject  the  one-fifth  undivided   Interest  of  J. 
W.  Alderson  therein  for  the  satisfaction   of  the  $1,850  judgment  due  Lola, 
Green,  and  also  for  the  purpose  of  setting  aside  a  conveyance  by  J.  W.  Al- 
derson to  his  father,  J.  J.  Alderson,  for  a  one-half  interest  in  seventy -four 
acres  of  land.    It  was  alleged  that  this  was  a  fraudulent  conveyance;  that  it 
was  executed  for  the  purpose  of  defeating  this  child  fiom  the  collection  ot 
its  judgment.    This  case  was  consolidated  with  the  one  brought  by  Alder"^ 
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^on  against  his  wife  for  a  divorce.  The  court  od  the  trial  of  these  cases  ad- 
Judged  that  J.  W.  Alderson  was  entitled  to  a  divorce  from  his  wife,  and  de- 
t3reed  that  she  should ^pay  the  cost,  and  refused  her  alimony.  And  in  the 
same  judgment  the  couit  decreed  that  the  appellee  herein  had  a  lien  on  the 
undivided  one-flfth  interest  of  J.  W.  Alderson  in  the  real  estate  of  his  father, 
and  directed  that  this  Hen  be  enforced.  In  these  consolidated  actions  J.  W. 
Alderson  sought  to  defeat  the  claim  of  appellee  upon  the  ground,  as  be 
claimed,  that  his  marriage  with  the  mother  of  appellee  legitimatized  the 
child  and  satisfied  the  judgment.  The  court  refused  to  give  him  relief  upon 
this  ground,  and  he  appealed  to  this  court.  This  court  determined  that  the 
marriage  did  not  satiFfy  the  judgment,  and  also  that  there  was  no  error  in 
'enforcing  appellee's  claim  upon  the  one-fifth  undivided  interest  which  he 
owned  in  his  father's  estate.     (24  Ky.  Law  Rep.,  595.) 

While  the  actions  referred  to  were  pending  in  the  Court  of  Appeals,  and 
on  the  11th  of  April,  1002,  Carrie  Alderson,  as  administratiiz  of  J.  J.  Al- 
derson, instituted  an  action  in  the  Henderson  Circuit  Court  to  settle  tbe 
'estate.  She  made  defendants  to  this  action  the  appellee,  the  children  of  de- 
cedent and  such  of  the  creditors  as  she  had  information  of.  On  the  return 
of  the  mandate  in  the  two  consolidated  cases  they  were  consolidated  with 
this  one.  and  the  court  made  an  order  referring  them  to  the  master  commis- 
sioner for  a  report  and  settlement,  and  also  directed  a  sale  of  all  the  land 
after  setting  apart  thirty  acres  as  dower  for  the  widow.  The  commissioner 
sold  the  land,  except  the  dower,  which  it  appears  from  his  report  brought 
f 5,215. 03,  from  which  was  deducted  $1,484.19.  the  amount  of  the  claims  of 
two  creditors  who  held  mortgages  on  the  land,  leaving  about  |3,731  for  the 
general  creditors  and  the  children  of  J.  J.  Alderson,  deceased.  The  lower 
tsourt,  without  regard  to  the  interst  of  the  general  creditors,  whose  claims 
Amounted  to  l^etween  $900  and  $1,000,  and  the  brothers  and  sisters  of  J.  W. 
Alderson,  gave  appellee  a  judgment  for  one-flfth  of  this  balance  of  13,731, 
after  deducting  the  cost  of  $195,  and  from  this  judgment  appellants  have 
appealed. 

The  appellants  contend  that  the  general  creditors  should  have  also  been 
;paid  out  of  this  fund  before  dividing  it  into  fifths;  that  by  the  action  of  the 
lower  court  they  have  erroneously  been  compelled  to  pay  orcontiibute  to  the 
payment  of  J.  W.  Alderson's  debt  to  his  child,  Lola  Green.  In  other  words, 
they  have  been  compelled  to  pay  all  the  general  creditors,  leaving  the  interest 
t)f  J.  W.  Alderson  free  from  the  payment  thereof.  After  a  careful  reconsid- 
"^ration  of  this  case  we  have  arrived  at  the  conclusion  that  this  was  error. 

At  common  law  the  heirs  and  devisees  took  the  realty  by  descent  free  from 
'iihe  debts  of  the  ancestor.  (3  Bitb.,  28;  4  Bibb.,  229;  17  B.  M.,  684;  97  Ky., 
906;  105  Ky.,  71;  Kent's  Com.,  volume  4,  page  420  )  This  rule  obtained  ex- 
t!ept  where  the  ancestor  expressly  charged  or  bound  the  heirs  or  devisees  for 
%he  payment  of  his  debts.  This  common  law  rule  was  changed  by  statute 
In  1797.  Since  that  time  the  heir  or  devisee  takes  by  descent  or  devise  the 
-^property  of  the  ancestor,  subject  to  all  valid  claims  against  the  ancestor's 
estate,  taking  it  with  all  the  burdens  he  left  upon  it.  Lands  which  descend 
^or  are  devised  are  regarded  In  equity  as  funds  for  the  payment  of  debts  of 
'the  ancestor,  and  the  heirs  or  devisees  should  be  regarded  in  chancery  aa 
Yielding  the  same  as  a  trust  fund  or  property,  and  the  chancellor  may  either 
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subject  the  land  as  a  trust  fund  or,  if  the  land  has  been  alienated,  the  chan- 
cellor may  lay  hold  of  the  proceeds  for  the  payment  of  the  ancestor's  debts  oi^ 
render  the  heir  or  devisee  personally  liable  to  the  extent  of  the  value  of  the 
land  received.     (Buford  v.  Bawling 's  £z'tx,  5  Dana,  288.) 

Formerly  the  heir  or  devisee  could  alienate  lands  received  at  any  tlma 
after  the  death  of  the  ancegtor  and  pass  a  good  title  to  a  bona  fldo  purchaser- 
for  a  valuable  consideration,  but  under  the  piesent  statute  this  can  not  be 
done  until  after  six  months  from  the  date  of  the  death  of  the  ancestor.  And 
the  only  way  to  prevent  or  defeat  the  creditors  of  the  deceased  from  subject-, 
ing  his  land  to  the  payment  of  their  claims  is  by  a  voluntary  alienation  by 
the  heir  or  devisee  after  six  months  from  the  date  of  the  death  of  the  an- 
cestor. In  equity  and  good  conscience  the  debts  of  the  deceased  should  bes 
paid  out  of  the  estate  left  by  him  before  it  should  be  made  to  pay  the  indi- 
vidual debts  of  the  heir  or  devisee. 

By  its  proceedings  the  banking  company,  as  guardian,  only  obtained  a. 
lien  upon   the  interest  of  J.  W.  Alderson   in  the  estate  of  his  father,  J.  J. 
Aldersou.     It  obtained   no  greater  right  or   interest  than  J.  W.  Alderson. 
had,  and  he  certainly  had  no  right  to  talce  his  whole  one-fifth  interest  and 
leave  the  creditors  of  his  father  unpaid.    The  general  rule  Is  that  between, 
mere  equities  that  which  is  prior  in  time  is  regarded  as  the  best,  and  takes, 
precedence  ovei  any  which  may  be  euebequently  created,  and  our  opinion  is-, 
that  the  equities  of  the  creditors  and  the  other  children  of  J.  J.  Alderson 
are  prior  in  time  to  the  equity  created  in  favor  of  appellee  by  its  proceedings 
referred  to.    Appellee  claims  that  the  former  opinion  of  this  court  makes, 
the  question  herein   res  ad  judicata.     To  this  we  can  not  agieee.    This  oourl 
only  decided  that  appellee,  by  its  proceeding,  had  a  valid  lien  on  the  inter- 
est of  J.  W.  Alderson  in  the  estate  of  his  father,  but  this  lien  can  nnt  ))e  ex- 
tended beyond  the  interest  that  J.  W.  Alderson  held  oi  owned  in  his  fnther'a 
estate,  and  this  be  received  subject  to  the  prior  equities  of  the  crciliruiB  of 
his  father.    Having  arrived  at  this  conclusion  it  necessarily  results  that  the^ 
former  opinion  in  26  Ky.  Law  Rep.,  1260,  should  be,  and  is,  withdrawn. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded  for  fnitheiv. 
proceedings  consistent  herewith. 


HILL  V.  HOLDAM,  &c. 
(Filed  June  6,  1906.) 

1.  Primary  elections—Contests— Proceedings— -Under  section  156S,  Ken- 
tucky Statutes,  in  reference  to  primary  elections,  in  case  of  a  tie  vote  oiv 
contest  the  committee  has  the  power  to  hear  and  determine  who  is  entitled 
to  the  nomination,  but  in  case  of  a  tie  the  question  does  not  arise  nntil^ 
upon  a  count  of  the  vote,  It  is  ascertained  that  two  candidates  have  received 
an  equal  number  of  the  votes,  and  then  under  section  1551  it  must  be  settled 
by  the  casting  of  lots  as  provided  in  section  1696a,  subsection  11,  for,  under, 
section  1651,  the  primary  election  must  be  held  and  conducted  in  the  same 
manner  and  under  the  same  requirements  as  the  regular  State  election,  and 
this  includes  not  only  the  receiving  of  the  votes,  but  the  counting  of  thena 
and  the  ascertaining  of  the  result. 

9.  Same— A  contest  can  not  arise   in  a  primary  election  until  it  is  instin. 
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^uted  by  the  candidate  defeated  od  the  face  of  the  returns.  When  It  is  in- 
-vtltuted  by  him  the  proceedings  must  be  in  the  same  form  and  manner  as 
the  governing  authority  shall  determine  upon,  but  until  it  is  instituted 
there  is  nothing  for  them  to  act  upon. 

8.  Ooverning  authority— Jurisdiction— Power  of  courts— The  governing 
'authority  of  the  party  it*  glyen  exclusive  jurisdiction  to  determine  the  con- 
test. The  court  can  not  review  or  correct  the  decision  of  the  committee  on 
the  merits  of  the  contest,  but  the  court  may  require  the  oommittee  to  act, 
or  it  may  restrain  them  from  acting  when  they  have  no  jurisdiction. 

4.  Notice— Time  given— The  time  within  which  notice  of  a  contest  must 
be  given  is  a  matter  not  to  be  determined  by  the  committee.  By  the  statute 
In  this  State,  for  over  fifty  years,  contests  for  county  offices  have  lieen  re- 
quired to  be  instituted  within  ten  days  afcer  the  final  action  of  the  canvass- 
ing board,  and  under  the  present  statute  the  time  limit  is  the  same,  and 
t)ontest6  in  primary  elections  being,  by  section  1663,  to  be  decided  by  the  gov- 
erning authority  of  the  party  holding  the  election,  the  grounds  of  the  con- 
test should  be  filed  before  it  and  notice  given  the  contestee  within  ten  days 
4ifter  the  canvassing  of  the  returns,  otherwise  the  committee  was  without 
guxisdiction  to  proceed. 

M.  G.  Saufley  and  P.  M.  McRoberts  for  appellant. 
Kobt.  Harding,  Sam  Owsley  and  £d.  Puryear  for  appellees. 
Appeal  from  Lincoln  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Hobson. 

T.  J.  Hill  and  G.  W.  DeBorde  were  candidates  for  the  Democratic  nom- 
ination for  sheriff  of  Lincoln  county  at  a  primary  election  held  on  Decem- 
ber 8,  1904.  On  the  face  of  the  returns  Hill  received  one  vote  more  than 
DeBorde,  and  on  December  6  the  committee,  after  canvassing  the  returns. 
Issued  to  him  a  certificate  of  nomination.  On  December  16  DeBorde  insti- 
tuted proceedings  ol  contest,  and  gave  notice  to  Hill  and  the  committee. 
Hill  insisted  thnt  the  notice  was  too  late,  but  the  committee  overruled  his 
t^bjection  and  fixed  a  day  for  the  hearing  of  the  contest  Hill  thereupon 
brought  this  suit  against  the  committee  and  DeBorde  to  enjoin  them  from 
tirocReding  further  in  the  matter.  The  circuit  court  dismissed  his  petition, 
and  he  appeals. 

In  Batman  v.  Megowan.  58  Ky.,  533,  it  was  held  under  a  statute  requiring 
notice  of  contest  to  be  given  in  ten  days,  that  where  the  final  action  was 
taken  on  the  6th  of  the  month,  and  notice  was  given  on  the  16th,  it  was  too 
late.  This  case  has  been  since  followed  by  the  court.  Primary  elections 
are  regulated  by  sections  1650-1565,  Kentucky  Statutes.  Section  1551  pro- 
vides: "All  primary  elections  held  In  this  Commonwealth  by  the  various 
political  parties  shall  be  held  and  conducted  in  the  same  form  and  manner 
and  under  the  same  requirements  as  are,  or  shall  be,  provided  by  law  for  the 
holding  of  regular  State  elections,  except  in  such  particulars  as  are  herein 
excepted." 

Section  1663  further  provides:  "The  duly  authorized  and  constituted  com- 
mittee or  governing  authority  in  the  county  or  district  in  which  a  primary 
election  may  be  held  hereunder  is  hereby  empowered  to  count  the  votes  re- 
ceived by  all  candidates  in  such  primary  elections,  and  to  declare  the  can- 
didate or  candidates,  in  cases  where  candidates  for  more  than  one  office  are 
to  be  nominated,  receiving  the  highest  number  of  votes  the  nominee  of  audi 
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politloal  party  for  the  office  for  which  he  was  ^oted  foi  at  such  primary  elec- 
41oD.  In  all  oases  of  a  tie  vote  or  oontest  the  committee  or  goTerning  au- 
thority of  the  political  party  holding  such  primary  election  shall  have  the 
power  to  hear  and  determine  such  contest,  and  decide  who  shall  be  entitled 
to  the  nomination.  The  proceedings  in  such  cases  shall  be  in  such  form 
•and  manner  as  the  committee  or  governing  authority  shall  determine  upon." 
The  committee  had  not  prescribed  the  form  and  manner  in  which  proceed- 
ings of  contest  were  to  be  made,  and  it  is  insisted  that  the  time,within 
which  notice  of  contest  must  be  given  was  a  matter  to  be  determined  by  the 
-oommittee.  We  do  not  so  understand  the  statute.  By  section  1561  all  pri- 
mary elections  must  be  held  and  conducted  in  the  same  form  and  manner 
and  under  the  same  requirements  as  are  provided  by  law  for  the  holding  of 
regular  State  elections,  except  in  such  particulars  as  are  excepted  in  the 
statute.  The  only  provision  of  the  statute  referring  to  the  matter  before  us 
is  section  1563,  above  quoted.  Under  that  section,  in  the  case  of  a  tie  vote  or 
-contest,  the  committee  has  the  power  %o  hear  and  determine  who  is  entitled 
to  the  nomination,  but  in  the  case  of  a  tie  the  question  does  not  arise  until 
upon  a  count  of  the  votes  it  is  ascertained  that  two  candidates  have  received 
■an  equal  number  of  votes,  and  then  under  section  1561  it  must  be  settled  by 
the  casting  of  lots  as  provided  in  section  1596a,  subsection  11,  for,  under 
section  1551,  the  primary  election  must  be  held  and  conducted  in  the  same 
manner  and  under  the  same  requireTnents  ^e  regular  State  elections,  and 
this  includes  not  only  the  receiving  of  the  votes,  but  the  counting  of  them 
•and  the  ascertaining  of  the  result.  A  contest  can  not  arise  until  it  is  insti- 
tuted by  the  candidate  defeated  on  the  face  of  the  returns.  When  it  is  insti- 
tuted by  him  the  proceedings  must  be  in  such  form  and  manner  as  the  gov- 
-erning  authority  of  the  party  shall  determine  upon,  but  until  it  is  instituted 
there  is  nothing  for  them  to  act  upon,  just  as  there  is  nothing  for  them  to 
•act  upon  in  the  case  of  a  tie  vote  until  two  candidates  are  found  to  have  re- 
ceived the  same  number  of  votes.  As  there  is  nothing  for  the  committee  to 
act  upon  until  there  is  a  contest,  and  as  primary  elections  are  governed  by 
the  statute  regulating  State  elections,  except  as  otherwise  expressly  provided, 
its  provisions  limiting  the  time  for  beginning  contests  must  control  contests 
of  primary  elections.  If  the  committee  had  the  power  to  regulate  when  no- 
tice of  contest  might  be  given,  then  there  would  be  no  uniform  rule  for  in- 
stituting such  contests,  and  the  committee  by  failing  to  meet  or  provide  for 
the  contest  might  defeat  the  right  of  a  candidate  to  contest  altogether.  The 
statute  was  intended  to  put  primary  elections  on  the  plane  of  regular  elec- 
tions. It  only  makes  the  committee  the  forum  in  which  the  contest  is  to  be 
determined,  leaving  it  to  decide  the  form  and  manner  of  the  proceedings 
and  exempting  primary  elections  from  the  statute  prescribing  how  the  evi- 
dence must  be  taken  and  within  what  time.  The  governing  authority  of 
the  party  is  given  exclusive  jurisdiction  to  determine  the  contest.  (Com- 
monwealth V.  Coombs,  97  Ky.  Law  Rep.,  751. )  The  courts  can  not  review  or 
•oorrect  the  decision  of  the  committee  on  the  merits  of  the  contest.  (Beasley 
y.  Adams,  2(5  Ky.  Law  Rep.,  573.)  But  the  court  may  require  the  committee 
to  act,  or  it  may  restrain  them  from  acting,  when  they  have  no  jurisdiction. 
< Mason  v.  Byerley.  26  Ky.  Law  Rep.,  487;  Neil  v.  Young,  25  Ky.  Law  Rep., 
186;    Brown   v.  Republican   Committee,  23  Ky.    Law  Rep.,  2421*;  Eagan   v. 
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Qrewe,  112  Ky.,  332.)  lo  Henry  v.  Secreet,  24  Ky.  Law  Rep.,  1505,  we  eaid: 
*'If  appellee  intended  to  institute  a  contest  he  should  have  done  so  in  the 
Ufiual  and  only  proper  manner,  by  giving  notice  to  the  comroittee  as  well  as 
to  the  candidate  whose  right  to  the  nomination  was  to  be  contested,  and  by^ 
filing  with  the  committee  specifications  showing  fully  the  grounds  upon 
which  the  contest  was  to  be  based." 

By  the  statute  in  this  State  for  over  fifty  years  contests  for  county  offices 
have  been  required  to  be  Instituted  within  ten  days  after  the  final  action  of 
the  canvassing  board.  By  the  present  statute  such  contests  shall  be  by  & 
petition  filed  in  the  circuit  court,  but  the  petition  must  be  filed  within  ten 
days  after  the  final  action  of  the  board  of  canvassers.  The  time  limit  within 
which  contests  must  be  instituted  remains  the  same,  and  oonteats  of  pri- 
mary elections  being  by  section  1568  to  be  decided  by  the  governing  author- 
ity of  the  party  holding  the  election,  the  grounds  of  contest  should  be  filed 
before  it  and  notice  given  the  contestee.  Appellee  properly  served  his  notice 
on  the  appellant  and  also  lodged  it  with  the  committee,  but  not  having  In- 
stituted his  proceeding  in  time  the  committee  was  without  jurisdiction  to 
proceed. 

Judgment  reversed  and  cause  remanded  for  a  Judgment  as  herein  indi- 
cated. 


OFFUTT,  &o    V.  HALL'S  EX'OR,  &c. 

(Filed  June  9,  1905— Not  to  be  reported.) 

Wills— Sale  of  land  by  executor— Discretion  of  executor— Where  t-estator 
by  his  will  directed  that  ''all  the  residue  of  my  estate  be  equally  divided 
among  my  four  daughters  in  kind,  so  far  as  the  same  can  be  done,  and  In 
case  same  can  not  be  divided  in  kind  I  direct  my  son-in-law,  William  Fin- 
ley,  shall  sell  and  convey  in  behalf  of  my  estate  all  that  can  not  be  divided 
in  kind,  and  divide  the  proceeds  among  my  four  daughters  equally."  Held 
—That  in  the  absence  of  language  refuting  the  idea  the  testator  intended  to 
vest  complete  discretion  in  the  matter  to  his  executor,  and  where  the  proof 
shows  that  the  property  could  not  be  divided  in  kind  without  impairment 
of  its  value,  its  sale  by  the  executor  was  authorized  under  the  will. 

W.  S.  Kelley  for  appellants. 

V.  F.  Bradley  &  Son  and  Montgomery  &  Lee  for  appellees. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Buford  Hall  disposed  of  a  considerable  estate  by  will.  In  addition  to 
numerous  specific  devises  he  directed  that  the  residuum  go  as  follows,  by 
clause  8:  *'I  will  that  all  the  vest  and  residueof  my  estate  be  equally  divided 
among  my  four  daughters  in  kind  so  far  as  the  same  can  be  done,  and  in 
case  same  can  not  be  divided  In  kind,  I  direct  that  my  son-in-law,  William 
Finley,  shall  sell  and  convey  in  behalf  of  my  estate  all  that  oan  not  be 
divided  in  kind,  and  divide  the  proceeds  among  my  four  daughters  equally.*' 

By  another  clause  of  the  will  the  estate  of  the  testator's  daughters  was 
limited  to  their  lives,  with  remainder  to  their  children.  Several  traoto  of 
land  and  other  property  passed  under  the  residuary  clause.    Some  of  (his 
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land  tbe  executor  hai  heretofore  eold  and  ooBveyed,  and  a  remaininic  tract 
of  about  161  acres  he  has  oontracted  to  sell  to  Mri.  Aekew.  Tbe  poTver  of 
the  ezeoutor  to  make  the  last-named  sale  is  tbe  point  presented  for  decision 
on  this  appeal.  ><       •    4»  /* 

The  land  was  such  that  It  conld  not  have  been  divided  advantafleously 
into  four  parts  of  eqnol  value,  or  at  least  into  four  lots,  each  of  equal  value. 
To  have  done  so  would  have  been  to  seriously  impair  the  value  of  some,  If  ,..^ 
not  all,  the  different  tracts.  In  other  words,  thej  were  so  peculiarly  situated' 
that  to  divide  any  of  them  would  be  to  lessen  its  value,  whether  for  use  or 
sale.  It  was  not  practioatle  to  so  partition  the  lands  as  that  four  equal 
parcels  oould  have  been  made  without  dividing  some  one  or  more  of  the 
tracts.  We  think  it  was  the  intention  of  the  testator  to  conserve  the  value 
of  the  estate  being  given  to  his  children,  ruther  than  to  have  them  keep  the 
property  in  specie.  It  must  have  been  his  purpose,  then,  to  provide  that  if 
by  dividing  the  residuum  of  his  estate,  or  aoy  part  of  it,  in  lots  of  the  kind, 
that  it  would  lose  in  value  by  that  fact,  it  was  to  be  sold  by  his  executor, 
and  the  money  divided  equally.  But  the  main  question  is,  who  was  to  de- 
termine whether  the  property  oould  be  divided  in  kind?  It  is  clear  that  if 
the  state  was  that  it  oculd  not  be  so  divided,  the  executor  was  to  sell  and 
convey,  terms,  times  and  manner  of  sales  being  left  to  tbe  executor's  dis- 
cretion. The  testator  must  have  known  that  as  he  had  not  himself  deter- 
mined the  advisability  of  a  sale  Instead  of  partition  in  kind,  somebody 
would  have  to  exercise  judgment  in  the  matter,  would  have  to  determine 
the  fact  to  be  that  the  property  oould  not  be  divided  without  impairment. 

The  testator  scarcely  contemplated  that  the  ascertainment  of  a  minor  fact 
should  be  done  only  by  an  expensive  and  tedious  proceeding  through  the 
courts,  while  the  far  more  important  one,  the  sale  with  Its  terms  and  con- 
ditions, was  left  to  tbe  discretion  of  the  executor.  It  seems  to  us  that,  in 
the  absence  of  language  refuting  the  idea,  tbe  testator  Intended  to  vest  com- 
plete discretion  in  that  matter  to  his  execut.or;  that  the  greater  Included  the 
lesser  power.  Besides,  the  proof  shows  that  tbe  state  of  affairs  existed  con- 
templated by  the  testator  as  a  possibility,  namely,  that  this  property  could 
not  be  divided  in  kind  without  Impairment  of  its  value,  and,  therefore,  its 
sale  by  the  executor  was  authorized  by  the  terms  of  the  will. 

The  judgment  of  the  circuit  court  is  afiirnqed. 


COMMONWEALTH  v.  STANDABD  OIL  CO.  (Case  No.  b72-70.) 

(Filed  June  18.  1906.) 

Taxation-^Lloense— Selling  oil  from  wagons— Continuous  aot'-Under  the 
provisions  of  the  revenue  laws  of  this  State  a  license  tax  of  $6  is  imposed  on 
'*each  wagon"  used  in  transporting  or  retailing  lubricating  or  other  oils  for 
one  year.  Section  4MI,  Kentucky  Statutes,  provides  that  "any  person  who 
shall  engage  in  the  business,  or  sell  or  offer  to  sell  any  article  on  which  a 
license  is  required  before  procuring  the  license  and  paying  the  tax  thereon,. 
*  *  *  shall  be  fined  not  less  than  $60  nor  more  than  11,000  for  each  offense 
unless  otherwise  specifically  provided,"  the  tax  is  on  the  wagon  and  the 
offense  of  operating  tbe  wagon  is  a  continuous  one,  and  only  one  fine  can 
be  imposed  for  the  violation  of  said  statute  in  any  one  jear. 

vol-  27—68 
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^.  B.  Hays,  Chas.  H.  Morriq  and  B.  A.  Crytcher  for  appellaDt. 
Humphrey ,  Hines  &  Humphrey  for  appellee. 
Appeal  from  Jefferson  Circnlt  Court. 
'Opinion  of  the  oonrt  by  Judge  Baikei;. 

The  Standard  Oil  Co.,  a  corporation,  was  indicted  by  the  grand  jury  of 

•  JesEamlne  county,  charged  with   the  oflenEe  of  selling   by  retail  to  H.  L. 

McLean,  petroleum,  lubricating  or  other  oils,  from  a  wagon  used  in  tians* 

.porting  same  without  having  first  procured  the  license  required  by  section 

4984  of  the  Kentucky  Statutes.    This  indictment,  which  is  styled  No.  12  on 

the  docket  of  the  trial  court,  was  returned  by  the  grand  jury  on  the  14th 

day  of  November,  1004.    The  defendant  pleaded  not  guilty,  and  also  pleaded 

in  bar  Its  former  conviction  under  indictment  No.  1  in  the  same  court  for 

the  same  offense.     Indictment  No.  1  was  also  returned  by  the  grand  jury  on 

the  14th  day  of  November,  1004,  and  charged  appellee  with  a  violation  of  the 

■  statute  in  question  by  an  unlawful  sale  of  oil  to  Forrest  F.  Miller. 

The  two  indictments  are  identical,  except  as  to  the  name  of  the  parties  to 
whom,  and  the  time,  the  sales  were  made.  Ui)on  trial  of  the  case,  it  ap- 
pearing from  the  evidence  that  the  sales  charged  in  lx)th  indictments,  al- 
though made  on  different  days  and  to  different  persons,  were  from  the  same 
^wagon.  No.  1468,  and  the  defendant,  by  a  verdict  and  judgment  rendered  on 
the  6th  day  of  March,  1006,  had  been  fined  in  the  sum  of  |SS6,  the  trial  court 
iheld  that  judgment  a  bar  to  appellee's  conviction  under  indictment  No.  12, 
^nd  peremptorily  instructed  the  jury  to  find  it  not  guilty,  which  was  done. 
From  this  judgment  the  Commonwealth  has  appealed. 

The  question  presented  for  adjudication  is  whether  each  unlawful  sale 
:from  the  wagon  constitutes  a  separate  iffiiBe^  or  whether  the  offense  con- 
sists of  operating  the  wagon  without  a  license  for  the  license  year  involved, 
and  is,  therefore,  a  continuing  one,  which  may  not  be  split  up  by  separate 
indictments  covering  the  same  period  of  time.  The  language  of  the  statute 
is  '*to  sell  by  retail  petroleum,  lubricating  or  other  oils,  for  each  wagon  used 
in  transporting  or  retailing  oils,  $6.''  Tlie  statute  is  purely  a  revenue  law. 
and  the  license  is  for  the  wagon  used  in  the  business  of  retailing  oil  for  one 
year. 

In  the  case  of  Standard  Oil  Co.  v.  Commonwealth,  26  Ky.  Law  Bep.,  087, 
In  which  it  was  held  that  the  statute  now  under  consideration  inaugurated 
«  new  system  of  taxation  for  the  retailing  of  oil  in  wagons,  different  from 
peddling,  it  was  said:  "The  unit  of 'taxation  is  the  wagon  used  in  the  busi- 
ness of  transporting  oil  for  sale.".  Tl^e  ^ibject,  then,  of  taxation  Is  the  op- 
eration of  the  wagon  for  the  license  year.  Section  4201,  Kentucky  Statutes, 
is  as  follows:  "Any  person  who  shallengage  in  the  business,  or  sell  or  offer 
to  sell  any  article  on  which  a  license  is  required  before  procuring  the 
license  and  paying  the  tax  thereon,  as  required  by  law,  shall  be  deemed 
guilty  of  a  roisdmeanor,  and  on  conviction  be  fined  not  less  than  ISO  nor 
more  than  |t,000  for  each  offense,  unless  otherwise  specially  provided.'*  The 
offense  is  the  operation  of  the  wagon,  as  a  means  of  carrying  on  the  retailing 
of  oil,  without  a  license.  The  tax  is  on  the  wagon,  and  the  offense  of  op- 
erating the  wagon  without  a  license  Is  a  continuous  one.  The  sale,  or  offer 
to  sell,  from  the  wagon  Is  made  by  the  statute  conclusive  evidence  of  the 
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operation  of  the  buslneM,  but  it  is  not  necessary  to  allege  a  sale  to  any  par- 
ticular person  in  order  to  state  an  offenae  tinder  the  statute. 

The  question  InTolved  here  is  in  all  respects  similar  in  principle  to  thai 
iln  Wilson  y.  Commonwealth,  S6  Ky.  Law  Rep.,  686.  In  that  case  Wilson 
liad  been  indicted  three  times  for  violating  section  4  of  an  act  to  amend  the 
charter  of  the  Kentucky  State  Dental  Association,  which  is  as  follows: 
"Any  person  who  shall,  in  violation  of  this  act,  practice  dentistry  or  denta| 
surgery  in  the  State  of  Kentucky,  for  fee  or  reward,  shall  be  subject  to  in. 
dictment  by  the  grand  jury  of  the  county  in  wbioh  the  offense  is  committed, 
and  upon  conviction  shall  be  fined  not  1^il#  than  960  nor  more  than  1900  for 
'each  offense. " 

The  three  indictments  were  returned  by  the  same  grand  jury,  covering  the 
rsame  period  of  time,  the  only  difference  between  them  being  the  name  of 
the  persons  upon  whom  the  unlawful  practice  of  dentistry  had  been  per- 
formed. The  defendant  was  tried  and  found  guilty  on  one  of  the  three  in- 
-dictments,  and  when  the  othet^  two  were  called  for  trial  the  former  convio' 
^ion  was  pleaded  in  bar,  but  not  allowed  by  tha  court,  and  the  defendant 
-was  fined  in  each  case.  The  last  two  judgments  were  reversed,  the  plea  of 
former  conviction  being  held  valid. 

It  is  not  necessary  to  extend  this  opinion  bya  repetition  of  what  was  said 
In  the  case  cited.  In  principle  it  involved  the  dame  question  we  have  here, 
«nd  the  judgment  in  this  case  is  affirmed  upon  the  authority  of  that. 

COMMONWEALTH  v.  STANDARD.  OIL  GO.  (Case  No.  6. ) 

(Filed  June  18.  1905-Nqt  to  be  reported.) 

N.  B.  Hays,  Chns.  H.  Morris,  Deni^y^f^;p..,^mith  and  W.  M.  Smith  for  ap- 
pellant.  ,; ,  i: 

C.  B.  Blakey  for  appellee. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  question  presented  by  this  record  is  In  principle  the  same  as  that  in- 
volved in  Commonwealth  v.  Standard  Oil  Co.,  No.  879-70,  ante,  1078,  this 
^ay  decided,  and  the  judgment  is  affirmed  upon  the  authority  of  that  case. 


COMMONWEALTH  v.  STANDARD  OIL  CO.  (Case  No.  6.) 

(Filed  June  13,  1905— NoVto  be  reported.) 

N.  B.  Hays,  Chas.  H.   Morris,  Denny  P.  Smith  and  W.  M.  Smith  for  ap- 
pellant. 

Humphrey,  Hines  &  Humphrey  and  C.  B.  Blakey  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  question  presented  by  this  record  is  in  principle  the  same  as  that  in- 
volved in  Commonwealth  v.  Standard  Oil  Co.,  No.  872-70,  ante,  1078,  this 
<lay  decided,  and  the  judgment  is  alBrraed  upon  the  authority  of  that  case. 
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COMMONWEALTH  v.  8TANDARD  OIL  CO.  (Caw  No.  4.) 

(Filed  Jnne  18,  ll)Q5— Not  to  be  reported. ) 

N.  B.  Hajf,  Chas.  H.  Morris  and  Chas.  Sapford  for  appellant. 

Humphrey,  Hines  &  Hnmphrey  and  G.  B.  Blakey  for  appellee. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Barker. 

The  question  presented  by  this  record  Is  In  pHnoiple  the  same  as  that  in- 
Tolved  in  Commonwealth  v.  Standard  Oil  Co.,  No.  872*70,  ante.  1073,  ibi» 
day  decided,  and  the  judgment  is  affirmed  upon  the  authority  of  that  caae. 


GARVIN'S  ADM'X  v.  VINCENT. 

(Filed  June  0,  1006— Not  to  be  reported.) 

Mortgage— Disguised  as  deed— Usury— Redemption— Where  appellee  ood- 
veyed  to  appellant  a  tract  of  land  for  $1,600  paid  In  hand,  and  at  the  sanse 
time  a  writing  was  given  by  appellant  to  appellee,  agreeing  to  recoDTey  the- 
land  to  appellee  for  19,000,  payable  in  one  year,  and  if  not  so  paid  in  a  year 
said  writing  to  be  void.  Held— That  the  transaction  was  simply  a  lendiDK 
of  money,  and  the  deed  was  executed  in  place  of  a  mortgage,  and  the  other 
writing  waaa  disguise  to  oonceal  the  real  transaction  and  to  secure  a  usuri- 
ous rate  of  interest,  and  in  such  oase  the  deed  will  be  held  to  be  a  mortgage 
and  redemption  allowed,  notwithstanding  the  form  in  which  the  parties 
have  put  the  contract. 

R.  D.  Davis  and  Hazelrigg  &  Hazelrigg  for  appellant. 

Theobald  A  Theobald  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobeon. 

L.  6.  Vinoent  owned  a  tract  of  land  and  desired  to  borrow  $1,600  upon  it- 
from  Johnson  Garvin.  Garvin  agreed  to  lend  him  the  money,  bnt  aaki  be 
would  not  lend  it  upon  a  mortgage,  but  would  lend  It  If  Vincent  would 
convey  to  him  the  land.  Vincent  thereupon  made  Garvin  a  deed  to  the  land 
and  Garvin  executed  to  Vincent  the  following  contract: 

"THI6  AGREEMENT, 

"Made  this  the  d9th  day  of  May,  1001,  1iy  and  between  J.  Garvin,  pai^  of 
the  first  part,  and  L.  S.  Vincent,, party  of  the  second  part: 

*'Witne8seth,  That  for  and  in  consideration  of  the  sum  of  $8,000,  of  whk^ 
$1,000  is  paid  caeh  in  hand,  the  receipt  of  which  is  hereby  acknowledged, 
and  the  remainder  is  to  be  paid  on  or  before  90th  day  of  May,  IfiOe,  the  party 
of  the  first  part  has  optioned  and  agrees  to  convey,  with  covenant  of  geneisl 
warranty  to  second  party,  his  heirs  and  assigns,  upon  payment  of  the  aftnv- 
said  balance  of  purchase  money,  the  following  described  property,  to  wit: 
(Here  follows  dscription  of  the  land. ) 

*'This  agreement,  however,  is  conditioned  as  follows:  That  abooldthr 
second  party  fail  or  decline  to  pay  said  purchase  money  on  or  before  May  iS- 
1009,  then  this  contract  shall  be  and  become  void  and  of  no  effect;  ami  li  is 
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:agreed  and  nndentood  that  the  payment  of.  or  refUMl  to  pay,  said  deferred 

l^aymentE  of  purchase  money  is  at  the  option  of  the  second  party;  that  is  to 

-«ay,  he  may,  if  chooses  to  do  so,  decline  or  fail  to  make  said  deferred  pay* 

meDts,  in  which  event  this  contract  shall  become  null  and  void  without 

further  liability  upon  any  party  hereto* 

"Id  testimony  whereof,  witness  the  signatures  of  the  parties  hereto,  this 

the  day  and  year  first  above  written. 

*'J.  GARVIN." 

On  May  6,  1908,  or  within  two  years  from  the  date  of  the  above  contract, 
Yinoent  brought  this  action  against  GarvIn^s  representatives  to  have  the 
<deed  adjudged  a  mortgage,  and  the  court  having  so  adjudged,  they  appeal. 
The  proof  leaves  no  doubt  that  the  transaction  was  simply  a  lending  of 
money,  and  that  the  deed  was  executed  in  place  of  a  mortgage  by  Vincent 
and  the  other  paper  signed  by  Garvin  simply  as  a  disguise  to  conceal  the  real 
transaction  and  to  secure  for  Garvin  a  higher  rate  of  interest  than  6  per 
-cent.  The  court  never  allows  any  device  to  defeat  the  laws  against  usury. 
If  this  were  allowed,  the  usury  statutes  would  be  of  little  avail.  Where  the 
proof  is  clear  that  the  transaction  was  a  borrowing  of  money,  and  that  the 
deed  was  made  to  secure  the  money  borrowed,  the  deed  will  always  be 
treated  as  a  mortgage,  and  redemption  will  be  allowed  notwithstanding  the 
-form  in  which  the  parties  may  have  put  the  contract  Were  the  rule  other- 
wise borrowers  would  often  be  imposed  upon.  The  case  is  much  the  same 
as  Jenkins  v.  Stewart,  IS  Ky.  Law  Rep.,  112. 

Judgment  affirmed. 


*  .1 
BARBER  AND  VANSANT  v.  RUGGLES. 

(Filed  June  9,  1905— Not  to  be  reported.) 

Surety— Signing  note  upon  condition  that  another  would  sign  it— Knowl- 
edge of  payee— In   an  action  against  a  surety  on  tk  note,  an  answer  by  a 
surety  that  he  signed  it  upon  the  condition  that  P.  was  also  to  sign  it  aa 
-surety  and  that  plaintiff  had  knowledge  of  this  fact  when  he  accepted  it, 
.presented  a  good  defense,  and  a  demurrer  thereto  should  have  been  overruled. 

Hager  &  Stewart  and  Greene  &  VanWinkle  for  appellants. 

Appeal  from  Boyd  Circuit  Court.  a    :-s   • 

Opinion  of  the  court  by  Chief  Justice  Hobsoll. 

Charles  Ruggles  lent  J.  L.  Kitchen  and  J.  F.  Mannan  9400  and  took  a 
note  for  the  money  signed  by  them  and  by  R.  H.  Vansant  and  J.  W.  Barber 
a 8  their  sureties.  When  he  sued  upon  the  note  Barber  pleaded  that  the  note 
^^as  without  oonsideration,  and  that  after  the  note  fell  due  Ruggles  had  ex- 
tended the  time  for  six  months  upon  it  in  consideration  of  the  promise  of 
BZitchen  and  Mannan  to  pay  interest  upon  the  note  for  that  time  at  10  per 
■  oeiit.  Vansant  filed  the  same  plea.  He  also  pleaded  that  when  Mannan  and 
Kitchen  brought  the  note  to  him  to  sign  it  was  agreed  between  him  and 
them  that  L.  C.  Priohard  should  also  sign  the  note  as  surety  before  its  de- 
livery to  Ruggles,  and  that  he  signed  it  upon  this  understanding;  that 
Pritchard  did  not  sign  the  note,  and  that  it  was  delivered  to  Ruggles  con- 
trary to  the  agreement  without  Prichard's  signature,  and  that  of  all  thia 
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Ruflgles  had  knowledge  and'notloe  at  the  time  the  note  was  dellTered.  The 
court  flustained  a  demurrer  to  this  paragraph  of  his  answer,  and  thecal 
having  been  tried  by  the  Jury  on  the  other  defenses,  there  was  a  verdict  fcr 
the  plaintiflf,  and  the  defendants  appeal. 

The  court  submitted  the  Issues  to  the  jury  In  Instructions  that  are  not 
complained  of,  but  it  is  Insisted  that  the  verdict  is  against  the  eTideoce 

We  do  not  think  so.    The  evidenoe  fails  to  show  that  there  was  any  TaUd 
extension  of  time  by  Buggies  for  any  definite  period  upon  a  valid  oooddff- 
tion.    In  other  words,  the  evidence  shows  that  Buggies  indulged  the  ptifi* 
oipals  in  the  note  because  they  dldfnot  have  the  money  to  pay  It,  but  it  do» 
not  show  that  they  oould  not  have  insisted  upon  his  taking  the  mnDeyuT 
day  they  had  wanted  to  pay  it.    But  the  court  erred  in  sustaining  the  de    I 
murrer  to  the  paragraph  of  Yansant's  answer,  In  which  he  pleaded  that  it 
was  agreed  that  Prltohard  was  to  sign  the  note  before  its  delivery,  and  that 
Buggies  accepted  the  note  knowing  of  the  agreement  upon  which  be  Ud 
Bigi^ed  it.    If  a  surety  signs  a  note  upon  an  agreement  with  the  priocipsl 
that  another  surety  Is  to  sign  it,  he  is  bound,  although  the  note  is  dellT^red 
In  violation  of  the  agr«wment,  if  the  payee  in  the  note  accepts  it  withosr     ^ 
notice  of  the  breach  of  the  condition.    But  if    the  note  Is  signed  upon  a  ocn*     | 
dition,  and  the  payee  has  notice  of  it,  then  he  can  not  hold  the  suretj  liaU^     i 
if  he  accepts  the  note  know4ng^f  the  condition  and  knowing  that  itbas  nos 
been  fulfilled. 

The  judgment  as  to  Barber  is  affirmed.  The  judgment  as  to  Vani&U  ^^ 
reversed  for  the  error  in  sustaining  the  demurrer  to  the  paragraph  of  k2$ 
answer  above  Indicated,  and  the  cause  as  to  him  is  remanded  for  furth^Tpro- 
eeedings  consistent  herewith.  ii*  :! 

^"    - 

SKINNER  V.  CREASY. 

(Filed  June  9,  1905— Not  to  be  reported.) 

Sale  of  timber—Intention  of  parties— Wfien  the  court  by  the  aid  of  p;^ 
teetiinony  is  placed  in  the  situation  of  the  parties,  there  can  be  no  mist-' 
as  to  the  land  intended  to  be  conveyed. 

Greene  &  VanWinkle  and  B.  B.  Dohoney  for  appellant. 

Baird  &  Bichardson  for  appelieei 

Appeal  from  Metcalfe  Circuit 'Court. 

Opinion  of  the  oourt  by  Jud^e  O'Bear. 

This  is  a  suit  Involving  th«  oonstruction  of  a  contract  for  the  sale  of  Ian 
and  timber,  being  an  action  for  the  specific  performance  of  the  oontrac 
brought  by  the  vendee. 

The  circuit  oourt  sustained  a  demurrer  to  the  petition.  The  contract  idei 
tifies  the  property  intended  to  be  conveyed.  When  the  court,  by  t^e  aid  t 
parol  testimony,  is  placed  in  the  situation  of  the  parties  there  can  be  c 
mistake  as  to  the  land  intended  to  be  conveyed. 

The  judgment  sustaining  the  demurrer  is  reversed  and  cause  remanded  ft 
further  proceedings  not  inconsistent  herewith. 
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YOUNG.  &c.  V.  AMBURGY,  &o. 

(Filed  JuDe  9.  .1905— Not  to  be  reported. ) 

Wills— De^ifie  to  B.  H.  and  hein  of  her  body— Gonstiuction— Where  a  tes- 
tator by  bis  will  devised  his  estate  to  bis  wifaJtor  life,  and  at  her  death  to^ 
Baohel  Young  and  the  heirs  of  her  body,  there  being  nothing  in  the  instru- 
ment to  show  that  the  words  *' heirs  of  her  body"  were  not  used  in  their  or- 
dinary senra,  a  fee  simple  estate  in  the  land  passed  to  Baohel  Young  upon 
the  death  of  testator's  widow. 

Fleenor  &  Patton  for  appellants.       , 

J.  J.  G.  Baoh,  H.  H.  Smith,  B.  F.tTombs,  Bach  &  Patrick  and  Hazelrigg 
&  Hazelrigg  for  appellees. 

Appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

The  will  of  David  Calhoun  is  in  these  words: 

*'Know  ye  all  men  by  these  presents:  That,  I,  David  Calhoun,  of  Knott 
oounty,  Kentucky,  being  of  sound  mind,  but  sick  in  body,  for  my  lagt  will 
and  testament  on  earth,  have  and  by  these  presents  do  bequeath  to  my  wife,. 
Bachel  Calhoun,  all  my  property,  both- real  and  personal,  of  every  species  and 
character,  after  my  debts  are  paid,  to  have,  bold  and  use  the  same  in  her 
own  right  during  her  natural  life,  and^^fej^  death  the  said  property,  totl^ 
real  and  personal,  with  increase  as  may  attach  thereto,  shall  descend  to  Be- 
beoca  Young  and  the  heirs  of  her  lx)dy;  and  I  hereby  declare  that  the  fore- 
going will  and  testament  shall  take  effect  and  be  in  full  force  at  the  time  of 
my  death,  and  shall  so  remain  thereafter." 

Bachel  Young  had  four  children.    The  widow,  Bachel  Calhoun,  is  dead. 
This  suit  was  brought  by  the  four  children,  asserting  that  under  the  will 
they  took  the  estate  jointly  with  their  mother,  subject  to  the  life  estate  of 
the  widow.    The  circuit  court  dismissed  their  petition,  and  they  appeal.  It- 
Is  insisted  for  them   that  the  words   "the  heirs  of  her  body"  in  the  will 
were  used  by   the  testator  as  synonymous  with  children,  and  the  following 
oases  are  relied  on:    Allen  v.  Terrell,  1   Ky.  Law  Rep.,  886;  Montgomery  v. 
Montgomery,  11   Ky.  Law   Rep.,  87.      But  in  these  capes  there  was  a  devise 
to  one  for  life,  with  remainder  to  the  heira  of  her  body,  thus  showing  that 
the  devisee  was  confined  to  a  life  estate     In  Combs  v.  Eversole,  28  Ky.  Law 
Bep.,  98S,  which  is  also  relied  on,  the'^e.were  other  wordti  in  the  instrument 
showing  that  the  testator  used  t^e  words  "heirs  of  htr   body"  as  synony- 
mous with  children.    Th  same  is  true  of  the  other  cases   in  which  the  word* 
"heirs"  has  been  held  as  meaning   children,  but  in  the  case  at  bar  Bachel- 
Young  is  not  given   the  property  for  iife;'    On  the  contrary,  the  devise  is  to* 
her  and  the  heirs  of  her  body.    These  words  at  common   law  would  create- 
an  estate  tail  which   by   ov.r  statute  is  changed  to  n  fee  simple,  there  being 
nothing  in   the   instrument  to  show  that  the  words  "heirs  of  her  body'" 
are  not  used  in  their  ordinary  sense.    (Brown  v.  Alden.  63  Ky.,  116;    John- 
son V.    Johnson,  59   Ky..  838;  Prewltt  v.    Holland,   92   Ky.,    642;  Jones  y^ 
Mason,  21  Ky.  Law  Bep..  842.) 

Judgment  alBrmed. 
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KING  V.  KAHNE,  Sec. 

(Filed  June  9,  1905~Not  to  be  reported. ) 

OlBoe  and  officer— Ueurpntion— Action  to  ouBt— By  Tvhom  brongbt— An 
action  can  not  be  maintained  by  a  citizen  and  taxpayer  to  oust  members  of 
the  city  council  from  office  on  the  ground  that  tbey  had  failed  to  take  the 
oaths  of  office.  Such  action  must  be  in  the  name  of  some  person  entitled  to 
the  office,  or  by  the  Commonwealth,  and  when  by  the  latter  must  be  trought 
by  or  upon  information  of  the  attorney  general. 

Straley  &  Hasbrouck  and  D.  W.  Steele,  Jr.,  for  appellant. 

R.  L.  Greene  and  Proctor  K.  Malin  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellees  were  elected  mem  hers  of  the  city  council  of  Ashland,  and  entered 
upon  the  disoharge  of  the  official  duties  of  their  offices.  This  suit  was 
brought  by  appellant,  o  citizen  and  taxpayer  of  the  city,  to  oust  them  from 
the  offices,  upon  the  ground  that  they  had  failed  to  take  the  oaths  required 
by  the  Constitution  and  8tntute8.  Appellant  does  not  claim  that  he  was  in 
any  e^ent  entitled  to  hold  any  of  the  offices  mentioned. 

The  gist  of  the  action  is  that  appellees  are  usurpers  of  the  offices  tbey  hold. 
In  lieu  of  the  ancient  writ  of  quo  warranto,  there  is  provided  a  common  law 
action  by  Code  (section  480,  Civil  Code)  to  prevent  the  usurpation  of  an 
office.  The  suit  must  be  In  the  name  of  the  person  entitled  thereto,  or  of  the 
Commonwealth,  and  when  in  the  name  of  the  latter  must  be  brought  by  or 
upon  Informatiun  of  the  attorney  general,  when  the  office  is  a  city  office. 
(Sections  483-4-5,  Civil  Code;  Wheeler  v.  Commonwealth,  98  Ky.,  69.) 

Though  it  were  true  that  nppellee.s  had  not  qualified,  and  were  usurpers  of 
the  offices  they  hold,  appellant  had  not  the  right  to  maintain  an  action  to 
oust  them.  It  follows  that  the  Judgment  of  the  circuit  court  sustaining  the 
special  demurrer  to  the  petition  must  be  affirmed. 


SKBREE  V.  NUTTER,  SHERIFF. 

(Filed  June  P,  1905— Not  to  be  reported.) 

Taxation— Omitted  property- County  court  judgment— Recitals— Validity 
—In  a  proceeding  in  the  county  court  to  list  omitted  properly  for  taxation. 
Held— First,  it  Is  not  necessary  to  its  validity  that  the  judgment  shonld 
state  the  rate  of  taxation,  as  the  rate  for  each  of  the  years  is  fixed  by  law; 
second,  the  property  is  sufficiently  described  as  ^'n^tes,  mortgages  and  cash;*' 
and,  third, in  reciting  that  appellant  had  failed  to  properly  list  his  personal 
property  for  the  years  involved  to  the  extent  of  |7,000,  and  then  adjudging 
that  it  be  listed  for  these  years,  amounts  to  a  judgment  that  the  propeitj 
had  been  '^omitted"  for  the  years  mentioned. 

J.  C.  B.  Sebree  and  Hazelrlgg  &  Haselrigg  for  appellant. 

Jas.  B.  Finnell  for  L.  F.  Sinclair. 

Jas.  F.  Askew  for  appellee. 

Appeal  fiom  Scott  Circuit  Court. 


k 
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Opinion  of  the  court  by  Jadge  Barker. 

The  auditor's  agent  for  Soott  county,  Kentucky,  under  section  4941  of  the 
Kentucky  Statutes,  Instituted  a  proceeding  against  J.  C.  B.  Sebree  in  the 
Scott  County  Court  for  the  purpose  of  forcing  him  to  list,  as  omitted  prop- 
erty. 97,000  worth  of  '^notes,  moitgages  and  cash*'  for  taxation  for  the  years 
1889  to  1866,  inclusive. 

The  judge  of  the  county  court,  upon  a  hearing  of  the  proceeding,  entered 
a  Judgment  against  Sf^bree  as  prayed  for  by  the  officer,  from  which  the  for- 
mer appealed  to  the  circuit  ccurt.  The  case  conning  on  'for  trial  there,  and 
Sebree  having  filed  no  controverting  pleading  to  the  statement  of  the  audi, 
tor's  agent,  or  in  any  other  way  attempted  to  make  a  defense  to  the  merits 
of  the  case,  his  appeal  was  dismissed,  thus  leaving  the  judgment  of  the  county 
court  in  full  force  and  effect.  Upon  appeal  to  this  court  that  judgment  was 
affirmed  in  an  opinion  delKered  in  Sebree  v.  Commonwealth,  25  Ky.  Law 
Bep..  121. 

Upon  return  of  the  case  an  execution  was  issued  upon  the  judgment,  and 
placed  in  the  hands  of  the  sheriff  of  ^(K)tt  county,  against  whom  Sebree  then 
instituted  this  action  in  equity  to  enjoin  the  execution  of  the  writ.  The 
grounds  set  out  in  his  petition  are  as  follows:  First,  the  judgment  listing 
the  property  does  not  fix  a  rate  of  taxation;  second,  the  property  is  not  de' 
scribed  with  sufficient  partlculnrity;  third,  it  does  not  1^  terms  adjudge  that 
the  property  mentioned  was  ••omitted"  for  the  years  Involved  in  the  pro- 
ceeding, but  that  It  had  been  "Improperly  listed."    Of  these  In  their  order. 

Ist.  The  rate  of  taxation  for  each  of  the  years  Involved  in  the  proceeding 
is  fixed  by  law,  and  It  is  not  necessary  that  the  rate  should  be  stated  in  the 
Judgment. 

2d.  The  property  is  amply  described  as  "notes,  mortgages  and  cash.'* 
(Commonwealth  v.  Zweigart's  Adm'r,  24  Ky.  Law  Kep.,  21,  47;  Common- 
wealth V.  Klley's  Curators,  24  Ky.  Law  Bep..  2005.) 

8d.  The  Judgment,  in  reciting  that  appellant  had  failed  to  properly  list  this 
personal  property  for  the  years  involved  to  the  extent  of  97,(i(X),  and  then 
adjudging  that  it  be  listed  for  those  years,  amounts  to  a  judgment  that  the 
property  had  been  omitted  for  the  years  mentioned.  The  learned  chancellor 
ruled  correctly  in  sustaining  a  general  demurrer  to  the  petition,  and  upon 
failure  to  amend,  in  dismissing  it.  The  auditor's  agent,  whose  petition  to 
be  made  a  party  was  overruled  by  the  court,  received  all  the  relief  to  which 
lie  was  entitled  by  the  judgment  dismissing  the  petition. 

Judgment  affirmed. 


LOGAN,  &c.  V.  BEAN'S  ADM'R. 

(Filed  June  9,  1906.) 

Wills— Afterborn  child— Mention  in  will— Pretermitted— Testator  died  in 
1900.  His  daughter  and  only  child,  Caroline  (appellant),  was  born  in  1893. 
By  his  will,  written  in  1898,  testator  devised  all  his  estate,  real  and  personal, 
to  his  wife  to  do  with  as  she  pleased,  and  further  provided:  "If  my  wife  has 
any  children  at  my  death,  I  desire  that  this  will  be  the  same,  or  that  she 
have  full  control  of  all  money  arising  from  my  property  that  I  may  have  at 
my  death."    Testator's  widow,  after  his  death,  married  John  E.  Bean,  and 
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poon  tbf reafter  died.  The  Infant  child,  .Caroline,  by  her  guardian,  set  op 
claim  to  roRtator'8  land,  on  the  ground  that  she  was  not  born  at  the  time 
this  will  was  written  and  was  not  provided  for  or  mentioned  in  the  will. 
Held— That  under  Kentucky  Statutes,  sections  4842  and  4848,  the  appel- 
lant, Caroline,  was  ''mentioned'*  in  the  will,  and,  therefore,  took  no  interest 
In  the  property  under  the  statute. 

4 

Robt.  Harding,  C.  B.  McDowell  and  Ed.  Pnryear  for  appellants. 

Pendleton  &  Bush  and  Hazelrlgg  &  Hazelrlgg  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

L.    S.  Logan   died  on  March  14,  IflOO,  the  owner  of  some  valuable  land  in 

Lincoln  county.    He  left  a -.Ysill.  which  was  duly  admitted  to  probate  after 

his  death,  and  is  as  follows:  w 

• '  Danville;  Ky . ,  November  7,  1808. 

"I  desire  that  my  brother,  D.  F.  Logan,  act  as  my  administrator  withoot 
bond. 

"let.  I  desire  that  all  my  debts  and  funeral  expenses  be  paid. 

"2d.  I  desire  that  all  money  left  after  my  debts  and  funeral  expenses  are 
paid  to  be  paid  over  to  or  invested  for  my  wife  (Ann  C.  Logan)  as  she  de- 
■ires.  The  sale  of  all  my  property,  both  real  and  personal,  is  to  be  done  as- 
my  brother,  D.  F.  Logan,  thinks  best.  If  I  should  at  any  time  be  killed  my 
accident  policy  with  F.  N.  Lee,  agent,  for  96,000  is  also  to  be  my  wife's,  to 
do  with  as  she  pleases,  and  all  my  property  left  at  her  death  is  to  be  her*B.  U> 
will  or  give  away  as  she  sees  best. 

"If  my  wife  has  any  children  at  my  death,  I  desire  that  this  will  be  tiie 
same,  or  that  she  have  full  control  of  all  money  arising  from  any  property 
that  I  may  have  at  my  death." 

At  the  time  the  ^11'  was  written  he  had  no  children,  but  a  daughter,  Car- 
oline, was  born  to  him  In  the  year  )898,  after  the  will  was  written.  His 
widow,  Ann  C.  Logan,  after  hie  death  married  John  E.  Bean,  and  not  long 
thereafter  died,  on  June  26,  1903,  a  resident  of  Clark  county.  Bean  qualified- 
as  her  administrator,  and  brought  this  suit  to  settle  her  estate.  The  infant 
child  of  Luclen  Logan,  Caroline  Logan,  by  her  guardian  appeared  In  the 
action  and  set  up  claim  to  the  land  on  the  ground  that  she  was  not  horn  at 
the  time  the  will  was  written,  and  that  she  was  not  provided  for  or  men- 
tioned In  the  will.  Section  4847  of  the  Kentucky  Statutes  is  as  follows:  "If 
any  person  dies  leaving  a  child,  or  bis  wife  with  child  which  shall  be  born 
alive,  and  leaving  a  will  made  when  such  person  had  no  child  living, 
wherein  any  child  he  might  have  is  not  provided  for  or  mentioned,  such 
will,  except  so  far  as  It  provides  for  the  payment  of  the  debts  of  the  testator, 
shall  be  construed  as  if  the  devises  and  bequests  therein  had  been  limited  to 
take  efffct  In  the  event  that  the  child  shall  die  under  the  age  of  twenty-one 
years,  unmarried  and  without  issue." 

The  circuit  court  held  that  the  infant  child  was  mentioned  In  the  wilU 
and,  therefore,  took  no  interest  in  the  property  under  the  statute.  She,  by 
her  guardian,  appeals. 

In  determining  the  proper  construction  of  section  4847,  Kentucky  Statutes^ 
we  should  read  it  in  connection  with  section  4843 and  section  4848,  which  are 
as  follows : 
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"Section  4848.  If  the  testator  has  a  ohtld  or  grandchild  liflng'at  the  tlni& 
of  his  death  whom,  then  and  at  the  time  of  making  the  will,  the  testator  be^. 
lleyes  to  be  dead,  or  if  a  ohild  dies  out  of  the  State  within  the  knowledge  of 
the  testator,  leaving  issne  of  which  the  testator  has  no  knowledge  at  snch 
tlme,^  and  no  provision  for  or  ezclnsion  o^.suoh  child,  grandchild  or  issue  is. 
made  bj  the  will,  the  ohild,  grandchild  or  issue  shall  take  of  the  testator's 
estate  as  if  he  had  died  intestate,  and  as  is  hereinafter  provided  in  favor  of 
a  pretermitted  child."    ♦    ♦    ♦ 

"Section  4848.  If  a  will  is  made  when  a  testator  has  a  ohild  living,  and  a 
child  is  born  afterward,  such  afterborn  ohild,  or  anj  descendant  of  his,  if 
not  provided  for  by  any  settlement,  and  neither  provided  for  nor  ezpreasly^ 
excluded  by  the  will,  but  only  pretermitted,  shall  succeed  to  such  portion  of- 
the  testator's  estate  as  he  would  have  b^n'>  entitled  to  if  the  testator  had 
died  intestate;  toward  raising  which  portion  the  devisees  and  legatees  shalli. 
out  of  what  is  devised  and  bequeathed  to  them,  contribute  ratably,  either  in, 
kind  or  in  money,  as  a  court  of  equity  in  the  particular  case  may  deem, 
most  proper." 

The  purpose  of  all  three  of  these  sections  is  to  prevent  injustice  from  the 
pretermission  of  children.  Though  there  Is  some  slight  difference  of  pbraeeol« 
ogy,  the  mischief  to  be  remedied  in  all  is  much  the  same,  and  the  proper  con- 
struction of  one  throws  light  on  the  meaning  of  the  others.  In  Leonard  v. 
Enoch,  99  Ky.,  187,  the  testator  had  one  child  of  the  age  of  seven  years  at 
the  time  he  made  his  will,  and  aboiU  two  months  after  bis  death  a  daughter- 
was  born.  He  made  his  wife  the  sole  object  of  his  bounty,  makinfi  no  ref« 
erence  to  either  his  living  child  or  the  one  unborn.  The  court  held  that  aa 
the  living  child  was  excluded  by  the  will  the  intention  was  to  be  gatherecl 
from  the  will  to  exclude  his  children  as  a  class.  This  case  was  followed  in 
Porter  v.  Porter's  Ex'or,  87  Ky.  Law  Rep.,  699,  where  the  will  showed  on. 
its  face  that  the  testator  contemplated  that  he  might  have  other  children  and 
made  no  provision  for  them. 

The  language  of  section  4848  is  fully  as  strong  or  stronger  than  in  section, 
4847.  In  the  case  before  us  the  testator  expresBly  says  in  the  concluding 
clause  of  his  will:  "If  my  wife  has  any  children  at  my  death,  1  desire  that, 
this  win  be  the  same."  This  shows  that  he  had  in  mind  that  children 
might  be  born  to  them,  and  to  provide  for  this  contingency  he  expressly 
stated  in  his  will  that  If  such  children  were  born  he  desired  the  will  to  be. 
the  same.  The  words  'Mf  my  wife  has  any  children  at  my  death"  manifestly 
refer  to  children  by  him,  for  at  the  date  of  the  will  neither  he  nor  his  wife 
had  any  children. 

She  had  not  been  married  before,  and  he  did  not  contemplate  providing 
against  children  which  might  be  born  to  her  from  a  second  marriage,  for 
such  children  would  take  no  interest  in  his  estate  in  any  event. 

The  case  of  Knut  v.  Knut,  28  Ky.  Law  liep.,  978,  turns  on  the  phraseology 
of  the  will  there  before  the  court.  It  has  no  application  where  the  wil] 
evinces  the  testator's  intention  to  exclude  the  unborn  child,  as  in  the  will 
before  us. 

After  the  death  of  L.  S.  Logan  the  land  was  not  sold  as  directed  in  hia 
will,  but  the  widow.  Ann  G.  Logan,  assumed  the  debts  and  held  the  lan(\ 
as  long  as  she  lived,  she  and  the  executor,  D.  S.   Logan,  having  made  a^ 
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'Written  afO'eeroent  by  which  'he  was  discharged.  She  was  in  eqnltj  the 
*t)wner  of  the  land  subject  to  tta«  charcre  of  the  debts,  and  when  she  died  the 
land  in  her  hands  was  liable  alen  for  her  debts.  The  county  conrt  of  her 
residence  had  jurisdiction  to  appoint  an  administrator  of  her  estate,  and 
the  circuit  court  of  that  county  had  jurisdiction  to  settle  the  nstate.  The 
written  contract  between  the  eaecKitor  and  the  widow  concludes  with  these 
words,  placed  at  the  foot  of  his-flnal^iettlenient:  "Said  Mrs.  Ann  Loffan  has 
paid  and  taken  up  a  note  given  saki  D.  F.  Logan,  as  executor  and  individ- 
ually, for  the  sum  of  1284.98,  to  Uoyle  National  Bank  for  borrowed  money, 
and  It  Is  now  agreed  that  said  executor  is  released  from  all  responsibility  on 
-account  of  said  estate,  and  said  executor,  having  no  claim  against  the  estate 
or  against  Mrs.  Logan,  the  Boyle  County  Court  is  hereby  directed  to  accept 
this  statement  above  as  a  full  and'complete  settlement  of  said  executor. 
This  April  10,  1001." 

The  executor  being  discharged,  no  one  had  any  interest  in  the  land  except 
the  widow  and  the  creditors.  As  she  had  assumed  the  payment  of  the  debts 
of  the  estate,  executor  regularly  should  have  conveyed  the  land  to  her,  re- 
taining a  Hen  for  the  payment  of  the  debts;  but  the  omission  of  this  bare 
form  did  not  change  or  affect  the  substantial  rights  of  the  parties. 

Judgment  affirmed. 


COMMONWEALTH,  BY  BOWMAiC,    SHERIFF,   &c.    v.  CHESA- 
PEAKE &  OHIO  R.  R.  CO. 

(Filed  June  9,  1905.) 

1.  Foreign  corporations — Franchise— Double  taxation — Kentucky  Statutes, 
'sections  4077  to  4091.  Inclusive,  prescribe  an  elaborate  system  for  the  taxa- 
tion of  the  franchises  of  all  corporations,  whether  foreign  or  native,  doing 
business  in  this  State,  and  sections  4080  and  4081  are  applicable  to  foreign 
xorporation.s  alone.  These  show  conclusively  the  legislative  intent  to  tax  the 
franchises  ns  foreign  corporations,  and  not  as  naturalized  corporations. 

2.  Same— The  cardinal  principle  of  ad  valorem  taxation  in  Kentucky  is 
that  all  property  not  speciflcully  exempt  therefiom  by  the  Constitution, 
whether  reol  or  personal,  tangible  or  intangible,  and  whether  owned  by  in- 
dividuals or  corporations,  must,  for  the  benefit  of  each  taxing  jurisdiction 
in  which  it  is  liable,  be  taxed  once  and  no  more. 

A.  D.  Cole  for  appellant. 

W.  D.  Cochran  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Passing  the  several  technioal  questions  of  procedure  so  learnedly  discussed 
In  the  briefs  of  counsel,  and  assuming  for  the  purposes  of  this  appeal  all  of 
them  adjudicated  in  favor  of  appellant,  th«^  real  question  presented  by  this 
record  is  whether  or  not  a  foreign  railroad  corporation,  which  has  complied 
with  the  provisions  of  section  841  of  the  Kentucky  Statutes,  is  subject  to  the 
t>ayment  of  two  franchise  taxes  annually. 

Conceiving  that  because  the  Chesapeake  &  Ohio  By.  Co.,  a  Virginia  cor- 
t)aration  operating  an  interstate  railroad,  in  part  through  Lewis  county, 
-Kentucky,  had  complied  with  section  841,  and  thus  become  a  Kentucky  cor- 
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pontloD  within  the  lueaning  of  the  statute,  and  although  it  had  paid  the. 
frauchlae  tax  due  aa  a  foreign  railroad  corporation,  it  must,  in  addition,  pay* 
a  franchise  tax  as  a  Kentucky  corporation,  the  sheriff  of  Lewie  oounty,  iix 
the  name  of  the  Commonwealth,  instituted  this  proceeding  under  section 
4241  of  the  Kentucky  Statutes  to  require  it  to  list  its  franchise  as  a  Kentucky 
corporation. 

The  theory  upon  which  is  based  this  attempt  to  tax  appellee  twice  in  th& 
same  fiscal  year  upon  it  f ranch isi*,  under  the  guise  of  the  existence  of  twa 
corporations  and  two  franchises,  is  untenable.  It  is  true  section  841  requires, 
each  foreign  railroad  corporation,  as  a  condition  precedent  to  operating  la 
this  State,  to  do  certain  things,  and  when  these  are  done  pronounces  it  *'a  cor- 
poration, citizen  and  resident  of  this  (state, "  but  it  does  not  follow  that  this, 
naturalized  corporation  is  a  distinct  entity  from  the  old.  In  the  case  of 
Commonwealth  \.  N.  O.  &  T.  P.  B.  Ri  Co.,  26  Ky.  Law  Rep.,  1100,  the^ 
^ery  question  we  haTO  here  was,  in  principle,  involved.  There  the  foreign, 
railroad  corporation  had  complied  with  section  841 ;  and  under  the  insplra-. 
tion  of  the  same  theory  held  by  appellant,  that  it  thereby  became  a  neW; 
corporation,  the  auditor's  agent  sought  to  enforce  the  payment  of  an  organ-, 
ization  tax  under  section  4326  of  the  Kentucky  Statutes,  but  we  held  that, 
a  compliance  with  section  841  did  not  create  a  new  corporation  within  the 
meaning  of  section  4226,  but  merely  naturalized  the  foreign  corporation  iiv 
order  that  the  State  might  better  control  and  supervise  it.  The  same  reason- 
ing applies  here  with  equal  force  and  efficacy,  and  the  same  conclusion  must 
necessarily  be  reached  as  to  franchise  taxes. 

The  soundness  of  this  conclusion  is  assured  by  a  glance  at  the  laws  of  th&. 
State  with  reference  to  the  taxing  of  corporate  franchises.  Sections  4077  ta. 
4091,  inclusive,  Kentucky  Statutes,  prescribe  an  elaborate  system  for  the. 
taxation  of  the  franchises  of  all  corporations,  whether  foreign  (t  natlve^^ 
doing  business  in  the  State,  and  sections  4080  and  4081  are  applicable  to  for- 
eign corporations  by  name.  These  show  conclusively  the  legislative  intent, 
to  tax  the  franchises  of  foroign  corporations  coming  into  the  State  as  for- 
eign  corporations,  and  not  as  naturalized  corporations.  For  the  purpose  of- 
taxation  they  ara  named  foroign  corporations,  and  the  mode  of  estimating 
the  value  of  their  franchises  is  speolflcalty  pointed  out,  as  is  also  the  method, 
of  enforcing  the  payment  of  the  tax,  by  the  jurisdiction  to  which  it  is  due. 
It  is  obvious  that  theie  is  but  one  corpus  or  property,  one  franchise  or  priv- 
ilege; it  is,  theroforo.  Immaterial  that  the  corporate  entity  from  one  point 
of  view  may  be  considered  a  naturalized  citizen  of  the  State,  and  from 
another  a  foreign  corporation.  The  law  looks  through  the  mere  semblance  of 
things  into  the  essential  substance,  and  taxes  that.  It  taxes  things  not 
names. 

Without  further  prolixity,  it  may  be  said  that  the  cardinal  principle  of  ac( 
valorem  taxation  In  Kentucky  is  that  all  property  not  specifically  exemptecl 
therofrom  by  the  Constitution,  whether  it  be  real  or  personal,  tangible  of- 
intangible,  whether  owned  by  individuals  or  corporations,  must,  for  th^ 
benefit  of  each  taxing  jurisdiction  In  which  it  is  liable,  be  taxed  once  an<X 
no  mora. 

The  judgment  disroissing  the  petition  is  aflflrmed. 
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CITY  OF  OWEN8BOBO  v.  BROCKINQ. 

(Filed  June  9,  1905— Not  to  be  reported.) 

1.  Trespass  to  land— DefectWe  petition— Cure  by  answer— In  an  action  hj 
'«  land  owner  ngalnpt  a  city  to  restrain  it  from  digging  a  ditch  across  his 
)and,  a  defect  in  the  petition  in  failing  to  specify  the  officers  and  agents  of 
the  city  who  had  entered  upon. the  land,  was  cured  by  the  answer  of  the 
city  claiming  a  prescriptive  right  to  the  land  over  which  the  ditch  was  to 
be  constructed.  <     ' 

8.  Using  ditch— Prescriptive  righv— While  the  city  bad  been  in  possession 
T>f  a  narrow  ditch  used  for  carrying  water  from  the  city  for  many  years 
«s  a  claim  of  right,  gave  it  the  right  to  clean  it  out  and  maintain  it  in  its 
previous  condition,  it  has  no  right  to  double  Its  width  and  depth  and  thus 
%ake  from  the  plaintiff  additional  property. 

C.  8.  Walker  for  appellant.     "^'  J- 

R.  G.  Hill  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter!  ' 

This  action  as  instituted  bffr Brooking,  &c.,  against  the  city  of  Owens- 
\)oro  to  recover  damages  for  forcibly  entering  upon  land  with  a  crew  of  men, 
\vlth  the  Intention  of  excavating  a  large  ditch  across  the  plaintiff's  land, 
and  to  restrain  the  city  from  doing  so.  A  demurrer  was  filed  to  the  peti- 
tion, which  was  overruled.  An  answer  was  filed,  and  the  court  heard  the 
evidence  and  gave  judgment  against  the  city.  It  is  urged  that  the  demurrer 
should  have  been  sustained  to  the  petition  because  it  was  not  specifloally 
averred  what  officers  or  agents  of  the  city  were  guilty  of  the  acts  of  which 
the  complaint  was  made,  or  that  they  were  directed  by  the  proper  authori- 
ties of  the  city  to  excavate  the  ditch  in  question.  Perhaps,  under  the  doc- 
trine of  Clayton  v.  The  City  of  Henderson,  lOS  Ky.,  — ,  the  plaintiff  did  not 
sufficiently  specify  the  officers  and  agents  which  had  entered  upon  the  land, 
or  which  branch  of  the  municipal  government  had  directed  the  work  to  be 
xione.  This  may  be  true,  still  the  court  did  not  err  In  hearing  testimony* 
because  the  defect  in  the  petition  was  caused  by  the  answer.  Whik  the  city 
in  its  answer  endeavored  to  avoid  curing  the  defect  in  the  petition,  yet  in 
onr  opioion  it  did  so  because  it  asserted  a  prescriptive  right  to  the  land  over 
which  the  ditch  was  to  be  constructed,  and  asked  the  court  to  adjudge  that 
right  existed.  This  was  in  effect  a  ratification  of  the  act  of  its  alleged 
agents  or  servants  in  entering  upon  the  ground.  The  evidence  shows  that 
the  ditch  had  been  used  for  the  purpose  of  carrying  water  from  certain  parts 
of  the  city  for  a  great  many  years,  and  it  had  been  so  used  under  a  claim  of 
right.  While  thus  used  it  was  a  small  ditch.  The  purpose  of  entering  upon 
the  land  was  to  make  the  ditch  about  five  feet  deep  and  eleven  feet  wide. 
which  would  take  twice  as  much  of  the  plaintiff's  land  as  it  had  previously 
used. 

Of  course  the  city  had  a  right  to  clean  out  the  ditch  and  maintain  it  in 
its  previous  condition,  but  it  had  no  right  to  double  ItE  width  and  depth 
and  thus  take  from  the  plaintiff  his  property.  This  can  only  be  done  in  a 
legal  and  constitutional  way.  Private  property  can  not  be  taken  without 
4ust  compensation  previously  paid  or  secured.    To  widen  the  ditch  and  thus 
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take  lacd  wae  as  much  a  ylolation  of  the  plaltiUff' «  oonetitiitloDal  rights  as 
It  would  have  been  to  conetmct  the  ditch  at  a  place  where  none  had  pre- 
viously existed. 
The  judgment  Is  affirmed. 


COLES'  ADM»X.  v.  ILLINOIS  CES^RAL  R.  R.  CO. 

(Filed  June  9.  1905.) 

1.  Actions— Same  transaction— Separate  lecoveries— Estoppel— Where  an 
action  is  brought  and  a  recovery  had  by  the  personal  representative  for  the 
billing  of  plaintlff*s  intestate,  a  subsequent  action  can  not  be  maintained 
for  the  killing  of  a  horse  and  destruction  of  a  buggy  which  occurred  at  the 
^same  time  of  the  killing  of  plaintiff's  intestate.  The  rule  is  that  the  entire 
•claim  arising  out  of  a  civil  tranmction,  whether  in  the  nature  of  it  con- 
tract or  tort,  can  not  be  divided  into  separate  and  distinct  claims  and  each 
form  the  basis  of  an  action. 

2.  Distribution  of  judgment— Different  parties— The  fact  that  one  item  of 
damage  should  be  distributed  in  a  different  way  from  another  does  not  pre- 
vent a  recovery  in  one  action.  Under  proper  instructions  the  jury  could 
have  said  what  part  was  for  the  destruction  ofUbe  horse  and  buggy,  and 
what  part  for  the  destruction  of  the  life  of  the  intestate,  as  the  action  for 
both  items  of  damage  was  in  the  personal  representative  and  the  liability 
against  the  same  defendant. 

W.  J.  Webb  for  appellant. 

Bobbins  &  Thomas,  J.  M.  Dickinson  and  Plrtle  Sc  Trabue  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  an  action  by  the  administratrix  of  F.  M.  Coles  to  recover  damages 
-for  killing  a  horse  and  demolishing  a  buggy  which  belonged  to  plaintiff's 
intestate.  Among  other  defenses  Interposed  was  one  that  the  plaintiff's  in- 
testate was  killed  at  the  time  the  horse  was  killed  and  the  buggy  demolished, 
that  it  was  the  same  negligence,  if  any,  which  resiilted  in  the  death  of  the 
plaintiff's  Intestate  and  horse  and  the  destruction  of  the  buggy.  The  de- 
fendant pleaded  that  there  was  but  one  cause  of  action;  that  the  plaintiff 
had  recovered  a  judgment  against  the  company  for  the  destruction  of  the 
life  of  her  Intestate  and  that  the  judgment  had  been  paid.  The  question 
for  decision  is,  can  this  action  be  maintained  in  view  of  the  facts  stated? 

Section  83,  Civil  Code  of  Practice,  provides:  "Several  causes  of  action 
may  be  united,  (a)  if  each  affect  all  parties  to  the  action,  (b)  may  be  brought 
in  the  same  county,  and  may  be  prosecuted  by  the  same  kind  of  action,  if 
all  of  them  be  brought  *    *    ♦  for  injuries  to  person  and  property." 

The  record  shows  that  it  was  the  same  tort  which  destroyed  the  life  of  the 
intestate  and  his  property.  Under  section  (5,  Kentucky  Statutes,  the  action 
for  the  negligent  killing  of  the  human  being  must  be  brought  by  the  per- 
sonal representative.  The  action  for  the  killing  of  the  horse  should  likewise 
have  been  brought  by  the  personal  representative.  So  the  cause  of  action 
for  both  items  of  damage  was  In  the  same  person  and  the  liability  was 
against  the  same  defendant,  therefore,  under  section  88,  Civil  Code  of  Prac 
tice,  the  cause  of  action  was  in  the  personal  repiesentative  of  the  intestate. 
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Dfae  rale  teems  to  be  altnoft,  if  not,  univenal  that  the  entire  claim  or  items 
arising  out  of  a  civil  transaction,  whether  in  the  nature  of  a  contract  or  tort, 
can  not  be  divided  into  separate  and  distinct  claims  and  each  form  the  basis 
of  an  action.  In  Covington  ft  Cincinnati  Elevated  B.  B.  Co.  v.  Elelmeier, 
&c. ,  20  K J.  Law  Rep. ,  1416,  it  is  said  the  rule  is  elementary  that  a  party 
can  not  split  the  cause  of  action  and  sue  upon  a  part  at  one  time  and  the 
remainder  at  another.  It  was  said  in  Louisville  Bridge  Co.  v.  Louisville  ft 
Nashville  B.  B.  Co.,  ftc,  8(  Ky.'Law  Bep.,  406:  "Numeious  authorities  an 
cited  by  counsel  in  support  of  the  proposition  that  where  an  entire  cause  of 
action  is  split  a  Judgment  in  one  case  will  bar  a  second  action  for  the  rest 
of  the  claim.  The  principle  is  sound,  and  has  been  applied  very  often  by 
the  courts." 

It  is  urged  that  this  rule  should  not  be  applied,  because  the  recovery  for 
the  destruction  of  the  intestate's  life  would,  under  the  statute,  go  to  the 
widow  and  children,  while  the  recovery  for  the  horse  and  buggy  go  to  his 
estate  for  the  payment  of  debts  and  distribution!  The  statute  provides  that 
an  action  for  the  destruction  of  life  shall  be  brought  by  the  personal  repre- 
sentative, and  that  the  recovery  shall  go  to  the  widow  and  children,  except 
costs,  attorney '§Ji^,  etc.  The  recovery  is  an  a&set  of  the  estate  for  distrlbo- 
tion  in  a  oertaln  way.  A  recovery  for  the  destruction  of  the  horse  and 
buggy  would  likewise  be  an  asset  of  the  estate  for  distribution  in  a  specified 
way.  The  mere  fact  that  one  item  of  damage  should  be  distributed  in  a 
difierent  way  from  another  item  of  damage  does  no(  prevent  a  recovery  in  one 
action.  Under  proper  instructions  the  jury  could  have  said  what  part  of  the 
recovery  was  for  the  destruction  of  the  horse  and  buggy,  and  what  part  was 
for  the  destruction  of  the  life  of  the  intestate.  In  our  opinion  a  recovery 
for  the  destruction  of  the  life  of  the  intestate  estops  the  plaintiff  from  bring- 
ing this  action  for  the  item  of  damage  for  the  loss  of  the  horse  and  buggy. 

The  judgment  is  affirmed. 


^l\e  l^eritiicky  Ij^aW  Keportep 
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HARRIS  V.  BBUCE,  GLRRK,  &c. 

(Filed  JuDeg,  1905.) 

Prlraapy  elections  —  Contests  —  Notice  —Governing  authority—  Review— 
Under  section  15^)3,  Kentucky  Statutes,  which  provides  that  "in  all  oases  of 
a  tie  vote  or  contest  in  primary  elections  the  committee  or  governing  au- 
thority holding  such  primary  shall  have  the  power  to  hear  and  determine 
BQch  contest  and  decide  who  shall  be  entitled  to  the  nomination,"  it  la 
esaential  that  notice  of  suoh  contest  be  given  to  enable  the  committee  to  try 
the  contest.  The  courts  have  no  jurisdiction,  directly  or  indirectly,  to  reyiew 
the  action  of  the  committee  or  governing  authority. 

Winslow  &  Howe  and  James  B.  Duncan  for  appellant. 

W.  S.  Pryor,  John  S.  Gaunt  and  James  Hemphill  for  appellees. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

At  a  primary  election  regularly  called  by  the  governing  authority  of  the 
Democratic  party  in  Carroll  county  the  appellant.  George  P.  Harris,  and  ap- 
pellee, M.  L.  Downs,  were  candidates  for  county  judge.  The  county  com- 
mittee (the  governing  authority  of  the  party)  canvassed  the  returns  and 
oertifled  that  Downs  was  duly  nominated,  and  gave  him  a  certificate  to  that 
effect.  On  the  day  that  the  committee  met  and  canvassed  the  returns  the 
appellant  appeared  before  it  and  filed  »  petition  and  affidavit  in  which  it 
was  averred  that  several  persons  had  been  allowed  to  vote  without  having 
registration  certiflcuteti,  and  moved  the  committee  to  set  aside  the  primary 
election  and  call  a  new  one,  which  the  committee  declined  to  do.  The  facts 
are  made  to  appear  by  the  petition  filed  In  this  case,  and  for  which  reason 
he  seeks  to  enjoin  the  oounty  clerk  from  placing  the  name  of  Downs  upon 
the  ballot  as  the  Demooratic  candidate  for  county  judge  of  Carroll  county. 
The  court  below  dismissed  the  petltlcn,  upon  the  ground  that  It  had  nq 
jurisdiction  to,  directly  or  indirectly,  review  tne  action  of  the  committee,  of 
which  appellant  complains.  By  this  proceeding  appellant  seeks  to  contest 
the  election  of  Downs. 

He  asks  the  court  to  set  aside  the  primary  election  because  illegal  votes 
were  cast  at  it.  Section  1663,  Kentucky  Statutes,  provides:  **In  all  cases  of 
a  tie  vote  or  contest  the  committee  or  governing  authority  of  a  political 
Iiarty  holding  suoh  primary  election  shall  have  the  power  to  hear  and  deter- 
mine such  contest,  and  decide  who  shall  be  entitled  to  the  nomination." 

vol.  27—69 
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This  section  givee  the  governing  authority  of  a  party  the  right  to  hear  and 
determine  a  contest.  The  legislature  evidently  did  not  intend  the  coarlr 
.«hould  hear  and  decide  contests  growing  out  of  primary  elections.  The  ooo- 
'test  referred  to  in  the  statute  is  calling  in  q\]e8tlon  the  result  as  certified  by 
the  governing  authority  of  the  party.  This  court  in  Beasley  v.  Adams,  S6 
.<Ky.  Law  Rep..  82,  said:  "This  makes  the  decision  of  the  contest  committer 
Anal.  The  language  that  the  committee  shall  have  the  power  to  hear  and 
determine  such  contests,  and  decide  who  shall  be  entitled  to  the  nomina- 
tion, precludes  the  idea  that  there  shall  be  an  appeal.  The  entire  matter  is 
referred  to  the  governing  authority  of  the  paity  for  its  decision." 

In  the  case  of  Henry  v.  Secrest,  24  Ky.  Law  Rep.,  ITiOfi,  the  court  bad 
under  consideration  substantially  the  same  case  as  the  one  at  bar,  and  held 
that  the  plaintiff  was  not  entitled  to  maintain  the  action.  No  notice  of  con- 
test was  given  in  that  or  in  this  case.  It  was  essential  that  such  notice 
should  be  given  to  enable  the  committee  to  try  the  contest.  The  court  has 
no  jurisdiction  to  determine  whether  or  not  illegal  votes  were  cast  at  the 
primary  election.  The  question  could  have  been  decided  by  the  committee 
liad  the  couteKt  been  insttituted  by  giving  notice  as  provided  by  the  statute. 

The  judgment  is  afllrmed. 


whp:eler  v.  commonwealth. 

(Filed  June  »,  1906.) 

1.  Homicide— Joint  indictment— Separate  trial— Concerted  action— Threats 
-of  deceased  as  to  any  ono— Competency— Where  it  is  shown  by  the  evidence 

that  the  deceased  had  enmity  against  four  persons  who  were  jointly  indicted 
for  killing  him,  all  growing  out  of  the  same  transaction,  proof  of  threats 
made  by  deceased  against  all  or  any  one  of  the  four  was  competent  on  a  sep- 
arate trial  of  any  one  of  them  for  the  killing  of  deceased,  whether  oommuni- 
<:ated  to  defendants  or  not,  especially  as  bearing  on  the  question  of  whether 
deceased  wns  the  aggressor  and  assailant  at  the  time  he  was  killed. 

2.  Instruction— t?elf-defen8e  — On  a  separate  trial  of  defendant  C.  H. 
Wheeler,  who  was  jointly  indicted  with  his  father  and  two  others  for  kllllDg 
deceased,  where  the  evidence  shows  that  deceased  was  killed  by  some  one  of 
the  four  acting  together,  it  was  error  in  the  court  to  instruct  the  jury  that 
"'if  you  believe  from  the  evidonce,  beyond  a  reasonable  doubt,  that  W.  P.  K., 
M.  K.,  and  L.  W  ,  with  the  consent  and  acquiescence  of  and  aided  and 
abetted  by  defendant,  C.  H.  W.,  were  armed  with  deadly  weapons  and  sought 
deceased  with  intent  to  kill  him,  or  doinrg  him  some  other  great  bodily 
harm,  or  fir$;t  attacked  or  assaulted  him  with  such  intent,  then  defendant 
can  not  avail  himself  of  his  plea  of  self-defense,"  as  it  in  effect  advised  the 
jury  that  if  defendant  at  any  time  aided  or  abetted  his  codefendants  to  seek 
deceased,  armed  and  with  the  intention  of  killing  him,  he  was  thereby  de- 
prived of  the  right  to  defend  himself  or  them  from  danger,  real  or  apparent 

,at  the  hands  of  deceased,  though  neither  defendant  nor  his  codefendants  uMf 
have  made  an  attempt  to  carry  out  the  intention  of  killing  deceased,  or  wei« 
£rst  attacked  by  him. 

3.  Commencing  difficulty— Effect— The  court  in  lieu  of  the  instruction 
given  should  on  a  retrial  Instmot  the  Jury  that  if  they  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  appellant  or  his  codefendanta,  or 
any  of  them,  commenced  the  dilTiculty  with  deceased  by  making  the  first 
demonstration  to  shoot,  or  If  he  or  they  and  deceased  met,  armed,  deter- 
mined ,on  a  conflict,  and  on  meeting,  the  oombat  was  engaged  in  by  matiMl 
consent,  then,  in  either  event,  appellant  could  not  rely  on  the  right  of  self- 
defense,  nor  act  in  defense  of  his  codefendants. 
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J.  T.  Tager,  Wm.  Carroll,  Joe  Clore,  J.  S.  Morrig  and  D.  H.  French  for 
appellant. 

J.  D.  Carroll  and  N.  B.  Huya  for  appellee. 

Appeal  from  Oldham  Circnit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Wlllinni  Kelly,  liis  sou,  Maurice  Kelly,  Luclen  Wheeler  and  his  eon,  G.  H, 
Wheeler,  were  Jointly  Indicted  in  the  Oldham  Circuit  Court,  charged  with 
the  murder  of  Jack  Maxfleld,  whom  they,  or  some  of  them,  shot  and  killed 
May  1.  lOaS. 

At  the  June  term,  1904,  of  the  court  all  the  defendants  were  tried  together 
'for  the  crime  charged,  and  the  Jury  failed  to  agiee  upon  a  verdict,  but  at  a 
flubsequent  term  of  the  court  there  was  a  separate  trial  as  to  C.  H.  Wheeler, 
against  whom  the  jury  returned  a  verdict,  finding  him  guilty  of  voluntary 
manslnught«>r  and  fixing  h\^  punishment  at  confinement  in  the  penitentiary 
for  four tf*»n  yenrs.  His  motion  for  a  new  trial  was  overruled  by  the  lower 
court.  «nd  by  this  appeal  he  seeks  a  reversal  of  the  judgment  of  conviction. 

The  material  facts  of  the  homicide  were  as  follows:  There  had  been  a  bad 
state  of  feeling  between  Maxfleld  and  the  Wheeltrs  and  KeJlys  for  some 
years.  According  to  the  evidence  Maxfleld  was  a  violent,  quarrelsome  and 
dangerous  mnn.  His  enmity  toward  the  Wheelers  and  Kelly s  seemed  to  be 
•  open  and  notorious;  on  one  occasion  some  years  before  his  death  he  attacked 
Lucien  Wheeler;  on  another,  W.  P.  Kelly,  and  on  'two  or  more  occasions  he 
-made  assaults  upon  appellant,  C.  H.  Wheeler.  Appellant  lived  on  a  farm 
with  his  father.  On  an  adjoining  farm,  and  in  sight  of  the  home  of  the 
Wheelers,  lived  the  Kellys,  father  and  son.  Maxfleld  lived  on  a  farm  in 
sight  of,  but  not  adjoining,  that  of  the  Wheelers. 

On  the  day  of  the  homicide  Maxfleld  was  hauling  lumber.  One  Cum- 
ingore  was  driving  the  wagon,  and  with  them  was  a  small  boy  named 
Willie  Chappel.  In  hauling  the  lumker  Maxfleld,  his  waguu  and  driver 
and  the  hoy,  Chappel,  passed  over  a  road  leading  down  a  branch  in  part 
over  the  land  of  Lucien  Wheeler  and  between  the  farms  of  Wheeler  and 
Maxfleld.  When  Cumingore  started  with  the  wagon  that  morning  for  the 
first  load  he  went  by  Wheeler's  house,  through  his  stable  yard,  and  in  doing 
so  stopped  and  went  Into  Wheeler's  house,  tut  for  what  purpose  it  does  not 
appear,  then  went  to  the  mill  where  he  met  Maxfleld,  and  after  loading  the 
wagon  with  lumber  they  returned  by  the  road  mentioned.  When  at  th® 
barn  site  they  oould  be  seen  from  the  house  of  Wheeler.  Upon  returning 
from  the  mill  over  the  same  road  with  the  second  load  Maxfleld,  Cumingore 
and  the  boy  met  the  Kellys  and  Wheelers  in  the  branch.  The  Wheelers  were 
armed  with  double-barrel  shotguns,  the  elder  Kelly  with  a  double-barrel 
shotgun,  and  the  younger  with  a  Marl  in  rifle.  The  shotguns  were  loaded, 
one  barrel  each  with  squirrel  shot  and  the  other  with  what  the  appellant 
called  ''ground  hog"  shot,  the  rifle  with  bullets. 

At  the  time  of  the  meeting  of  the  parties  Cumingore  was  driving  the 
horses  attached  to  the  wagon,  Maxfleld  was  walking  by  the  side  of  the 
wagon  and  the  Chappel  b^y  in  front.  When  the  wagon  got  to  the  Kellys 
and  Wheelers.  Lucien  Wheeler  inquired  of  Cumingoie  who  had  cut  the  wire 
across  the  mouth  of  the  branch  road  where  it  entered  the  main  road.  Max- 
field  thereupon  replied,  "by  God,  I  did,''  immediately  drew  hia  pistol  and 
began  to  shoot  at  the  Wheelers  and  Kellys,  firing  two  shots,  but  hitting 
none  of  them.  *When  he  drew  his  pistol,  and  about  the  time,  or  soon  after 
he  fired,  the  Wheelers  and  Kellys  commenced  to  shoot  at  him.  Inflicting 
upon  him  not  less  than  fifty  wounds,  one  or  more  of  the  shot  or  balls  enter- 
ing his  heart.    Maxfield  was  instantly  killed.    After  the  shooting  one  of  hia 
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■layers  took  posseMion  of  his  pistol,  wrote  od  paper  the  number  of  it.  antf 
carried  It  away. 

In  explanation  of  their  meeting  with  Mnxfleld  appellant,  his  father  and 
the  two  Kellye  testified  in  substance  that  they  did  not  know  Maxfleld  was 
hauling  lumber,  or  expect  to  meet  him;  that  morning  the  elder  Kelly  was 
plowing  in  his  field,  his  son,  Maurice,  was  at  work  on  his  grape  arbor,  and 
appellant,  C  H.  Wheeler,  and  his  father  were  hauling  to  their  barn  a  stack 
of  oats.  At  9  o'clock  the  elder  Kelly  took  his  horses  from  the  plow  and 
hitched  them,  his  son  quit  work  upon  his  grape  arbor,  and  both  father  and 
SOB  went  to  the  house  and  got  their  guns.  The  Wheelers  left  oats  on  their 
wagon  unloaded,  took  the  horses  from  the  wagon  and  put  them  in  the  stable, 
got  their  guns,  and  they  and  the  Kellya  met  near  the  road  traveled  by  Max- 
field  to  hunt  squirrels.  Upon  reaching  the  hunting  ground,  and  failing  to- 
find  any  squirrels,  they  concluded  to  go  down  on  the  branch  and  see  if  they 
could  find  and  shoot  ground  hogs.  Not  finding  any  ground  hogs,  they  re- 
turned up  the  branch  to  where  they  met  Maxfleld  and  killed  him. 

On  the  day  uf  the  homicide,  and  when  the  appellant,  Wheeler,  and  his 
father  went  to  the  house  of  the  latter  to  get  their  guns,  they  found  a  Mrs. 
Wood  and  her  sister,  Miss  Penington,  who  had  oome  to  spend  the  day.  Both 
Mrs.  Wood  and  her  sister  testified  on  the  trial  that  when  the  Wheelers  came 
to  the  house  appellant  went  In  the  direction  of  the  home  of  the  Kelly s,  bat 
soon  returned,  and  when  he  and  his  father  got  their  guns,  appellant  re- 
marked "they  were  going  down  to  kill  Jack  Maxfleld,  the  son  of .'* 

These  two  witnesses  further  testlfled  that  they  also  saw  the  Kellys  go  by 
with  their  guns,  aud  that  when  the  Wheelers  returned  home  the  mother  of 
appellant  asked  him  what  he  had  done,  and  he  remarked  "that  is  a  hell  of 
a  question  to  ask,"  but  upon  being  pref^.sed  by  his  mother  for  an  answer,  he 
finally  said  "they  had  killed  Maxfleld.*' 

Mrs.  Wood  also  testified  that  appellant,  before  the  trial,  tried  to  bribe  her 
not  to  tell  what  she  heard  him  say  to  his  mother.  It  appears  from  the 
record  that  Cumlngore  and  the  boy,  Chappel,  were  witnesses  for  the  Com- 
monwealth at  the  examining  trial,  and  that  they  then  gave  testimony 
favorable  to  the  prosecution,  but  in  giving  their  depositions  later  in  the 
State  of  Indiana,  to  which  State  they  had  removed,  they  fully  corroborated 
the  testimony  of  appellant,  his  father  and  the  two  Kellys  as  to  what  occurred 
at  the  time  Maxfleld  was  killed.  It  whs  also  in  proof  that  the  use  of  the 
passway  on  the  land  of  Luclen  Wheeler  by  Maxfleld  for  hauling  the  lumber 
had  been  forbidden  by  Wheeler;  in  fact  the  latter  had  put  a  wire  fence  or 
obstruction  across  the  passway  to  prevent  its  use  by  any  one.  This  wire 
fence  was  cut,  or  removed,  by  Maxfleld  on  the  morning  of  the  day  he  was 
killed,  and  he  then  knew  that  his  use  of  the  passway  was  objected  to.  Re- 
peated threats  were  made  by  Maxfield  against  appellant,-  Luclen  Wheeler 
and  the  Kellys,  many  of  which  bad  bee^  communicated,  or  were  heard  by 
them. 

Appellant  and  his  mother  denied  that  the  former  on  the  day  of  the  homi- 
cide, in  the  presence  of  Mrs.  Wood  and  her  sister,  or  otherwise,  said  they 
were  going  to  kill  Maxfleld,  or  that  they  had  done  so.  It  was  urged  in  the 
grounds  for  a  new  trial,  and  is  now  insisted,  that  the  lower  court  erred  la 
refusing  to  permit  the  witnesses,  J.  M.  Blakemore,  W.  H.  Garrett  and  I.  O. 
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Cumingore,  to  testify  as  to  certain  threats  made  by  Maxfleld  previous  to  hia 
^eath.  To  the  two  former  be  made  threats  against  the  life  of  W.  P.  Kelly, 
and  the  lattAr,  by  oaths  and  demonstrations  of  violence,  he  compelled  to  do 
the  hauling  over  the  passway  of  Lucien  Wheeler,  notwithstanding  his  nn- 
willingness  to  do  so  beoause  of  the  opposition  of  Lcioien  Wheeler.  The  trial 
"Court  also  excluded  from  the  consideration  of  the  jury  the  testimony  of 
Gumingore  as  to  a  threat  made  by  Maxfleld  against  Lucien  Wheeler  a  few 
days  before  his  (Maxfleld's)  death^in  a  conversation  with  William  Ghappel, 
Sr.,  to  whom  he  said,  in  the  presence  and  hearing  of  Gumingore,  '*he  would 

just  give  the  d— d  son  of  a (Lucien  Wheeler),  a  ten  dollar  bill  to  come 

down  and  say  one  word;  when  he  got  done  with  him   nobody  else  would 
know  the  son  of  a  b— . " 

We  think  the  excluded  threats  to  which  the  witnesses  named  would  have 

'testified   were  clearly  competent.    Though  not  against  appellant,  they  were 

made  against  those  associated  with  him  in  the  killing  of  Maxfleld.    What 

-would  have  justified  the  exercise  of  the  right  of  self-defense  upon  their  part 

would  have  justified  appellant  in  acting  in  their  defense  in  taking  the  life 

•of  Maxfield.    It  is  true  that  the  testimony  as  to  thene  threats  did  not  go  to 

the  extent  of  showing  that  they  were  communicated  to  appellant  before  the 

killing  of  Maxfield,  but  it  was  shown  by  other  evidence  that  he  knew  the 

•character  of  deceased  for  violence,  his  well  known  enmity  to  appellant,  his 

father  and  W.  P.  Kelly,  and  that  he  had  on  other  occasions  not  only  threat- 

•ened,  but  assaulted  each  of  them.     Besides,  the  threats  in  question  were  ad' 

misslble  as  bearing  upon  the  question  of  whether  Maxfield  was  himself  the 

aggressor  and  assailant  at  the  time  of  his  death. 

The  conversation  with  Ghappel,  in  the  hearing  of  Gumingore,  in  which 
Maxfleld  made  the  threat  against  Lucien  Wheeler,  was  In  reference  to  the  use 
of  Wheeler's  roadway  for  hauling  the  lumber,  and  his  opposition  thereto, 
and  the  threat  then  made  by  Maxfleld  as  to  what  he  would  do  to  Lucien 
Wheeler  was  a  declaration  in  advance  that  he  intended  to  attack  and  kill  or 
do  him  great  bodily  injury  if  he  appeared  on  the  road  during  the  hauling  of 
the  lumber. 

Id  Hart  v.  Gommonwcalth,  85  Ky.,  77,  it  was  held  that  "if  the  question 
is  whether  the  deceased  was  the  assailant,  the  fact  that  he  declared  before- 
hand that  he  meant  to  attack  the  defendant  is  material,  nor  on  this  issue 
is  It  necessary  that  the  defendant  should  be  proven  to  have  had  notice  of 
such  threats."     (Young  v.  Commonwealth,  Hi  Ky.  Law  Rep.,  629.) 

It  is  likewise  insisted  for  appellant  that  the  Instruction  given  by  the  court 
did  not  correctly  present  to  the  jury  the  law  of  the  case.  It  is  conceded 
that  the  inscruction  which  defined  murder,  and  advised  the  jury  in  what 
state  of  case  they  might  find  appellant  guilty  of  that  crime,  was  correctly 
expressed,  but  earnestly  contended  that  the  instruction  as  to  voluntary 
manslaughter  was  incorrect  and  misleading,  in  that  it  failed  to  tell  the  jury 
that  in  order  to  convict  the  appellant  of  that, crime  they  must  have  believed 
from  the  evidence,  beyond  a  reasonable  doubt,  that  he  willfully  or  intention* 
•ally,  as  well  as  in  sudden  affray,  or  in  sudden  heat  and  passion,  and  not  in 
his  necessary,  or  apparently  necessary,  self-defense,  or  that  of  his  codefend* 
.ants,  shot  and  killed  deceased. 

It  is  true  that  in  order  to  constitute  the  crime  of  voluntary  manslaughter 
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It  is  essential  that  the  homicide  be  Willfully  and  intentionally  ooramltted,  or 
under  such  circumstances  as  to  strike  one  at  first  blush  as  so  reckless  anil 
wanton  as  to  be  felonious,  thoUf(h  apparently  not  intended  by  tjie  perpetra- 
tor. (Montgomery  v.  Conrmonwealth,  26  Ky.  Law  Hep.,  356.)  While  it 
would  ha\e  been  better  to  use  the  word  ''willfully"  in  the  connection  in- 
dicated, we  are  unwilling,  in  view  of  the  facts  of  this  case,  to  say  that  ita- 
omission  from  the  instruction  was  prejudicial  to  the  appellant.  The  evi- 
dence did  not  authorize  an  instruction  as  to  involuntary  manslaughter,  nor 
could  there  have  been  any  claim  that  thfr> homicide  was  accidental.  If  not 
murder  or  voluntary  manslaughter,  it  was  excusable  upon  the  ground  that 
appellant  was  lawfully  acting  in  self-defense,  or  in  defense  of  his  father,  or 
the  Kellys.  in  other  words,  it  was  conceded  by  appellant  and  his  codefend- 
ants  that  the  homicide  was  both  willful  and  intentional,  the  only  issue  was 
as  to  whether  or  not  it  was  excusable,  or  if  not  excusable,  whether  it  was 
committed  with  malice  aforethought,  or  in  sudden  affray  or  in  sudden  heat 
and  passion. 

It  is  also  contended  by  appellant  that  this  instruction  was  erroneous,  lu 
that  it  authorized  the  jury  to  find  appellant  guilty  of  voluntary  manslaugh- 
ter as  an  aider  or  abettor  in  the  homicide,  though  they  might  have  believed 
from  the  evidence  that  he  was  only  an  accessory  before  the  fact.  To  consti- 
tute one  an  aider  and  abettor  In  the  commission  of  a  crime  he  must  be  pres- 
ent when  it  is  committed,  aiding,  advising  or  assisting  therein.  Upon  the 
other  hand,  though  he  be  not  present  when  the  crime  is  committed,  if  its 
commission  nevertheless  results  from  his  advice  or  assistance  or  by  his  pro- 
curement, he  is  equally  guilty  with  the  perpetrator  of  the  crime,  tut  as  an 
accessory  before  the  fact.  In  addition  to  what  is  expressed  in  the  instruc- 
tion complained  of  it  should  have  been  so  worded  as  to  inform  the  jury 
that  in  order  to  find  the  appellant  guilty  as  aider  or  abettor  in  the  killing 
of  Maxfleld  they  must  believe  frbra  the  evidence,  beyond  a  reasonable  doubt, 
not  only  that  the  homicide  was  willfully  and  feloniously  committed  by  hi& 
codefendants,  or  some  of  them,  in  a  sudden  aflfray,  or  in  sudden  heat  and 
passion,  without  previous  malice,  and  not  In  their  necessary,  or  apparently 
necessary,  self-defense,  but  also  that  appellant  was  at  the  time  present  aid- 
ing, abetting,  advising  or  assisting  th6m  In  the  commission  of  the  crime. 

We  are  of  the  opinion,  however,  that  tbe  failure  of  the  tri^l  court  to  so  in- 
struct the  jury  was  not  prejudicial  to  appellant  as  he  was  pre^nt  at  the 
killing  of  deceased,  and  on  the  witness  stand  admitted  his  participation  in 
the  shooting,  though  claiming  it  was  done  In  self-defense,  and  also  in  de- 
fense of  his  father.  There  was,  therefore,  no  doubt  about  his  presence  at 
and  participation  in  the  killing  of  Maxfleld,  for  which  reason  the  jury  could 
not  have  been  misled  by  the  failure  of  the  court  to  instruct  the  jury  as  to- 
the  necessity  of  his  being  present  at  the  time  of  the  homicide  in  order  to  au- 
thorize them  to  flndhim  guilty  as  an  fflder  and  abettor  therein. 

It  is  further  contended  by  counsel  for  at)pellant  that  instruction  No.  6  was 
improper,  and  highly  prejudicial  to  him.  That  instruction  was  intended  to 
advise  the  jury  that  the  Statd  of  facts  therein  predicated,  if  found  by  them 
to  exist,  would  not  authorize  the  acquittal  of  appellant  under  the  instruc- 
tion setting  forth  the  ground  tpon  which  he  had  the  right  to  act  in  his  own 
defense  or  that  of  his  codefendants.    Instruction  No.  fi  is  as  follows :  **If  you 
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believe  from  the  evidence,  beyond  a  reasonable  doubf,  that  Wm.  P.  Kelly^ 
Maurice  Kelly  and  Lucien  Wheeler,  with  the  ooneent  andacquieecence  of^ 
and  aided  and  abetted  by  him,  C.  H.  Wheeler,  were  armed  with  deadly 
weapons,  and  sought  the  deceased.  Mazfleld,  with  the  intention  of  killing 
him,  or  doing  him  some  other  great  bodily  harm,  or  first  attacked  or 
assaulted  him  with  such  intent,  then  the  defendant  can  noD  avail  himself  of 
his  plea  of  self-defense. " 

We  think  the  foregoing  instruction  radically  wrong.  It  in  effect  ad\ised< 
the  jury  that  if  the  appellant  at  .any  time  aided  or  abetted  his  codefendantfr 
to  seek  deceased,  armed  and  with  the  interition  of  killing  him,  he  wa& 
thereby  deprived  of  the  right  to  defend  himself  or  them  from  danger,  real  or 
apparent,  at  the  hands  of  deceased,  though  ngi (her  appellant  nor  his  co defend- 
ants may  have  made  an  attempt  to  carry  out  the  intention  of  killing  him, 
and  were  first  attacked  by  him.  Or,  to  put  it  in  another  way,  this  instruo- 
tion  permitted  the  conviction  of  appellant  if  at  any  time  previous  to  the 
killing  of  Maxfleld  his  oodefendants,  aided  by  him,  had  armed  themselves 
with  deadly  weapons  and  sought  Mazfleld  with  the  intention  of  killing  him,. 
or  at  any  time  theretofore  attacked'  or  assaulted  him  with  such  intent^ 
though  they  may  have  had  no  such  intention  at  the  time  he  was  killed,  or 
were  then  first  attacked  by  him. 

On  this  point  the  court  upon  a  retrial  of  the  case  should,  in  lieu  of  in- 
struction 6,  instruct  the  jury  that  if  they  tralie^e  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  appellant  or  his  oodefendants,  or  any  of  them^ 
oommenoed  the  diflflculty  with  Mazfleld  by  making  the  first  demonstration 
to  shoot,  or  if  he  or  they  and  Maxfleld  met  armed,  determined  on  a  conflict, 
and  on  meeting  the  combat  was  engaged  in  by  mutual  consent,  then,  li> 
either  event,  appellant  could  not  rely  on  the  right  of  self-defense,  nor  act  In- 
defense  of  his  oodefendants.  (Utterback  v.  Commonwealth,  20  Ky.  Law 
Bep.,  1516.) 

Another  alleged  error  complained  of  by  appellant  is  that  the  judge  of  the- 
oourt  during  his  trial,  and  while  the  closing  argument  of  the  Common* 
wealth's  attorney  was  being  made  to  the  jury,  vacated  the  bench,  left  the 
onurt  room  and  absented  himself  about  twenty  minutes.  The  Constitution 
guarantees  to  the  citizen  the  right  of  trial  by  jury,  and  the  circuit  court  is 
the  only  tribunal  in  which  snob  trial  can  take  place.  To  constitute  the- 
couit  there  must  be  a  judge,  possessed  of  certain  constitutional  qualifica- 
tions, and  he  should  be  present  at  e\ery  stage  of  the  trial  in  order  that  he 
may  properly  conduct  the  same  and  protect  the  rights  of  both  the  State  and 
the  accused.  The  judge,  therefore,  should  not  have  absented  himself  at  any 
stage  of  appellant's  trial.  It  has  been  held  by  this  court  in  two  or  more- 
cases  that  the  temporary  absence  of  the  regular  judge  from  the  court  room 
during  the  trial  did  not  authorize  a  reversal,  but  in  each  of  the  cases  in 
which  it  was  so  held  a  special  judge,  by  consent  of  the  parties,  was  placed 
upon  the  bench  to  preside  in  the  absence  of  the  regular  judge,  and  It  was- 
not  affirmatively  made  to  appear  that  the  substantial  rights  of  the  accused 
were  prejudiced  by  the  absence  of  the  regular  judge. 

It  is,  however,  claimed  that  in  this  case  the  Commonwealth's  attorney  in 
argument  to  the  jury;  and  in  the  absence  of  the  judge,  improperly  read  from 
the  stenographic  report  of  the  appellant's  testimany,  given  on  the  first  triai 
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of  tbA  case,  and  that  the  former  teetimoDy  was  not  iotroduoed  on  the  lait 
trial.  It  does  not  euffioiently  appear  from  the  bill  of  ezceptions  whether  the 
testimony  in  question  had  or  not  been  Introduoed  upon  the  last  trial.  In 
any  eTent,  it  could  only  have  been  introduced  for  the  purpose  of  contradlol, 
ing  the  testimony  of  appellant  on  the  last  trial,  and  the  jury  should  hava 
been  so  admonished  by  the  court.  But  no  objection  seems  to  have  been  In- 
terposed by  appellant's  counsel  to  the  use  made  by  the  Commonwealth's 
attorney  of  the  testimony  pn  the  former  trial,  either  at  the  time  of  its  um 
or  upon  the  return  of  the  judge,  consequently  the  error  complained  of  ta 
one  which  this  oourt  is  powerless  to  review.  As  there  must  be  a  retrial  of 
the  case  because  of  the  other  errors  referred  to  in  the  opinion,  we  do  nol 
pass  upon  the  question  as  to  whether  or  not  the  temporary  absence  of  the 
judge  during  the  trial  is  a  reversible  error. 

Judgment  reversed  and  case  remanded  for  a  new   trial  and  further  pio« 
ceedinge  consistent  with  the  opinion. 


ADAMS  EXPRESS  CO.  v.  COMMONWEALTH. 

(Filed  June  17.  1905.) 

Local  option— C.  O.  D.  shipments— Knowledge  of  carrier— Agreement  to 
hold  for  consignee— Liability— The  local  option  law  being  in  force  in  Laurel 
county  under  a  special  act  of  the  legislature  known  as  the  ''Five  Counties' 
Act,"  which  provides  that  "all  shipments  of  spirituous,  vinous  and  mall 
liquors  to  be  paid  for  on  delivery,  commonly  called  *C.  O.  D.  Fhipments.* 
into  any  county  *  *  *•  where  said  act  is  in  force  shall  be  unlawful,  and 
shall  be  deemed  sales  of  such  liquors  at  the  place  where  the  money  is  paid 
or  the  goods  delivered,  the  carrier  or  agent  selling  or  delivering  such  goods 
shall  be  liable  jointly  with  the  vendor  thereof,"  where  a  package  containing 
foui' quart  bottles  of  whisky  was  shipped  from  Cincinnati  to  Laurel  county 
by  the  Adams  Express  Co.,  to  te  delivered  to  M.,  "C.  O.  D,."  and  which 
was  known  to  the  agent  of  the  company  to  contain  whisky,  and  which 
agent  of  the  company  In  Laurel  county  agreed  to  hold  for  a  week  until  M" 
could  pay  for  it,  and  then  delivered  it  and  received  the  price,  the  express 
company  did  not  at  the  time  of  delivery  sustain  to  that  package,  or  to  the 
consignor  and  consignee,  the  relation  of  common  carrier,  but  merely  that  at 
a  bailee  or  warehouseman,  and  for  thnt  reason  could  not  claim  protection 
in  the  transaction  by  the  law  of  int-erstate  commerce,  but  it  was  a  sale 
wholly  made  in  this  State  by  the  bailee  after  it  was  received  from  another 
State. 

W.  L.  Brown  and  Geo.  Biock  for  appellant. 

N.  B.  Hays  and  C.  H.  Morris  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Adams  Express  Co.,  a  common  carrier,  was  indicted,  tried 
and  convicted  in  the  Laurel  Circuit  Court  for  the  offense  of  unlawfully,  will- 
fully and  knowingly  shipping,  procuring  for,  furnishing,  selling  and  deliv- 
ering spirituous  liquor,  by  C.  O.  D.  shipment,  to  one  George  Meece,  at 
Bernstadt,  in  Laurel  county,  the  sale  of  such  liquor  being  prohibited  by 
tain  statutes  enacted  by  the  legislature  of  Kentucky,  approved  April  4,  188^ 
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March  10,  1894,  and  March  11,  1908.  These  acts  vere  then  Id  force  in  the 
Hve  conntiee  of  Laiirel,  Rockcaetle,  Jackson,  Owsley  and  Clay.  The  trial 
Jnry  fixed  the  punishment  of  appellant  at  a  fine  of  $60,  on  which  judgment 
"was  duly  entered,  and  the  lower  court  having  OTerruled  its  motion  for  a  new 
trial,  it  prosecutes  this  appeal. 

In  Crigler  'v.  Commonwealth,  27  Ky.  Law  Rep.,  918,  it  was  held  by  this 
tiourt  that  what  is  known  as  the  '*Flve  Counties  Act"  of  April  4,  1884  (Acts 
1888*4,  chapter  698,  Yolume  1,  page  1116),  forbidding  the  sale  of  liquors  in 
the  five  counties  named  therein,  is  in  foice  in  Laurel  county  as  is  the  local 
option  law  of  March  10, 1894,  together  with  the  amendment  thereto  of  March 
11,  1902  (section  2557,  Kentucky  Statutes),  and  that  the  two  acts  last  men- 
tioned must  be  construed  as  a  part  of  the  act  of  1884,  regulating  and  con- 
trolling the  former  as  to  procedure,  the  quantity  of  liquor  sold  to  constitute 
mn  offense,  and  the  punishment,  that  is,  it  was  held  that  the  local  option 
«ct  of  1894,  as  amended  by  that  of  1902.  is  operative  in  Laurel  county  with- 
out the  necessity  of  a  vote  by  the  people,  and  that  of  the  existence  of  the  act 
of  1881,  and  the  operation  of  that  of  1894,  as  amended  in  1902,  this  court  will 
take  judicial  notice.  The  fine  inflicted  against  appellant  was  imposed  under 
the  act  of  1894,  as  amended  in  1902.     (Section  2667,  Kentucky  h^tatutea. ) 

Subsection  4,  section  2557,  Kentucky  Statutes,  which  is  also  a  part  of  the 
ireneral  local  option  law  as  amended  in  1902.  provides:  "All  the  shipments 
of  spirituous,  vinous  or  malt  liquors  to  be  paid  for  on  delivery,  commonly 
•called  C  O.  D  shipments,  into  any  county,  city,  town,  district  or  precinct 
Where  said  act  is  in  force  shall  be  uulawful  and  shall  be  deemed  sales  of 
tiuch  liquors  at  the  place  wbeie  the  money  Is  paid  or  the  goods  delivered; 
the  carrier  and  his  agents  selling  or  delivering  such  goods  shall  be  liable 
^intly  with  the  vendor  thereof." 

The  offense  of  which  appellant  was  convicted  is  the  one  denounced  by  the 
foregoing  section,  and  it  is  insisted  for  it  that  the  alleged  sale  of  spirituous 
liquor,  for  which  It  was  indicted  and  convicted  under  the  statute,  was  a  mere 
delivery  of  the  liquor  by  it  as  a  common  carrier  In  the  usual  course  of  bus!* 
vess,  and  the  money  paid  its  agent  by  the  consignee  was  in  satLefaction  of 
the  amount  due  the  consignor  therefor  upon  a  sale  thereof  made  in  the  State 
of  Ohio,  which  appellant,  as  a  common  carrier,  was  under  the  contract  of 
-shipment  compelled  to  collect  and  remit  couFignor  upon  delivery  of  the 
goods;  and  further,  that  the  transaction  was  authorized  and  appellant  pro- 
tected, by  the  law  and  regulations  of  interstate  commerce. 

The  case  went  to  the  jury  upon  the  evidence  of  the  Commonwealth  alone, 
none  having  been  introduced  by  the  appellant.  The  undisputed  facts  estab- 
lished by  the  evidence  were : 

1st.  That  George  Meece  Within  a  year  before  the  finding  of  the  indictment 
oalled  at  appellant's  office  hi  Kast  Bernstadt,  with  his  brother,  who  had 
ordered  and  was  expecting  from  Cincinnati  a  pnckage  of  whisky  which  he 
found  awaiting  him  in  appellant's  office. 

2d.  While  in  the  express  office  George  Meece  was  informed  by  appellant's 
m'gent  in  charge  that  a  package  containing  a  gallon  of  whisky  was  then  In 
the  office  for  him,  the  charge  upon  which  was  f8.85.  He  then  Informed  ap- 
pellant's agent  that  he  had  not  ordered  the  whisky,  was  not  expecting  it, 
and  bad  not  the  money  with  which  to  pay  the  charges  thereon,  but  if  satis- 
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factory  to  the  agent,  and  tbe  latter  would  bold  the  whisky  for  him  until  the 
following  Saturday,  a  week  later,  he  would  call  at  the  express  office,  pay 
for  tbe  whisky  and  take  it  away,  to  all  of  which  the  agent  readily  assented, 
and  on  the  following  Saturday  Meece  called  at  the  express  office,  paid  the 
agent  tS.Sb  for  the  gallon  of  whisky,  received  and  took  it  away. 

8d.  The  agent  knew  that  tbe  package  contained  a  gallon  of  whisky,  1.  e.» 
four  quart  bottles),  and  that  it  was  shipped  by  Crlgler  &  Crlgler,  of  Cin- 
oinnati,  but  did  not  advise  Meece  of  the  name  of  the  consignors,  though  in- 
formed by  Meeoe  that  he  had  not  ordered  the  whisky. 

4th.  Tbe  agent  also  knew  tbe  business  of  Crlgler  &  Crlgler,  and  that  they 
were  in  the  habit  of  shipping  almost  daily  by  express,  C.  O.  D.,  to  appel- 
lant's East  Bernstadt  office  packages  of  both  whisky  and  brandy,  consigned 
to  persons  of  that  community.  In  view  of  the  foregoing  facts  it  becomes 
necessary  to  determine  whether,  in  holding  the  whisky  a  week  at  Meece *8 
request,  and  until  the  latter  again  called  at  the  office,  paid  the  necessary 
charges  and  took  it,  the  appellant  continued  In  the  relation  of  carrier  to  tbe 
goods:  or  did  it,  by  the  transaction  in  question,  cease  to  be  a  common  carrier 
and  become  a  mere  bailee  or  warehouseman. 

On  this  point  Hutohlnson  on  Carriers,  2ii  edition,  section  854,  states  the 
general  rule  as  follows:  "The  law  upon  this  subject  may,  therefore,  be 
stated  to  be  that,  so  long  as,  the  carrier  continues  in  the  relation  of  carrier 
to  thn  goods,  he  is  under  an  absolute  engagement  ibat  they  shall  be  deliv- 
ered only  to  tbe  person  to  whom  they  are  consigned;  but  that  when  from 
any  cause  he  ceases  to  hold  them  as  carrier,  and  becomes  a  mere  warehouse- 
man or  bailee,  the  degree  of  responEibllity  resting  on  him  becomes  changed, 
and  from  that  moment,  if  the  goods  are  lost  by  misdelivery  or  otherwise,  it 
becomes  a  question  of  faot  whether  he  has  exercised  reasonable  care  and 
diligence." 

In  section  366  of  the  same  book  it  is  said:  "It,  therefore,  frequently 
becomes  a  question  of  Importance  as  well  as  of  difficulty  to  determine  when 
and  under  what  circumstances  tbe  relation  of  carrier  to  the  goods  has  ceased 
and  their  custody  has  become  a  bailment.  It  may  be  Etated,  as  a  general 
rule,  that  when  the  carrier  has  done  all  the  law  requires  him  to  do  towards 
delivery,  and  from  any  cause  he  fails  to  effect  it,  and  the  goods  ar<^  contin- 
ued in  his  possession,  he  from  that  time  becomes  responsible  only  as  deposi- 
tary." 

In  further  elaboration  of  this  doctrine  tbe  author  In  section  385  tells  us: 
*'But  it  has  been  held  that  if  the  carrier  Is  instructed  not  to  deliver  tbe  goods 
until  they  are  paid  for.  and  the  consignee,  instoad  of  refusing  to  take  thein, 
promines  to  pay  for  them  and  take  them  in  a  few  days,  and  request  tbe 
carrier  to  keep  thein  until  he  is  ready  t<o  pay  for  them,  the  carrier  becomes 
a  warehouseman  of  the  goods,  and  if  they  are  lost  or  destroyed  while  so 
held,  without  any  fault  or  negligence  of  his,  he  will  not  be  liable,  although 
he  has  given  no  notice  of  the  fact  to  the  coneignor. " 

A  similar  view  of  the  doctrine,  supra,  was  announced  by  this  court  in 
Wald  &  Co.  V.  Louisville  &  Evansville  and  St.  Louis  R.  R.  Co.,  99  Ex*, 
646.  So  we  may  accept  It  as  the  law  of  this  State.  When  a  package  marked 
"C.  O.  D. "  (collect  on  delivery)  is  received  by  an  express  company  for  ship- 
ment, it  is  manifestly  upon  the  conditions  that  such  company,  as  a  common 
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oarrier,  shall  promptly  deliver  it  to  the  consignee,  collect  of  the  latter  a  specie 
fled  sum  therefor,  and  with  equal  promptness  return  it  to  the  consignor. 
Express  companies  do  not  more  surely  deliver  goods  entrusted  to  them  than 
do  ordinary  freight  trains,  but  they  undertake  a  quicker  delivery,  and  by 
reason  of  such  undertaking  are  permitted  to  charge,  and  are  paid,  more  for- 
the  transportation  of  goods  than  are  railroad  companies.  A  failure,  there- 
fore, upon  their  part  to  immediately,  that  Is,  in  a  reasonable  and  customary 
time,  deliver  goods  shipped  in  their  charge,  or  their  holding  of  Euch  goods, 
an  unreasonable  or  unusual  time,  changes  their  relations  at  once  from  a 
common  oairier  to  that  of  ordinary  warehouseman. 

In  view  of  this  rule,  and  under  the  facts  of  the  case  at  bar,  we  must  con- 
clude that  at  the  time  of  delivering  to  Meeoe  the  whisky  in  question,  and  in 
receiving  the  price  paid  by  the  latter  therefor,  appellant  did  not  sustain  to 
that  article  of  merchandise,  or  to  the  consignor  or  consignee,  the  relation  of 
common  carrier,  but  merely  that  of  a  bailee  or  warehouseman,  for  which 
reason  we  are  unable  to  see  how  it  was,  or  could  have  been,  protected  in  the. 
transaction  by  the  law  of  interstate  commerce.  We  are  aware  that  section, 
6^68,  Revised  Statutes  of  the  United  States,  confers  upon  railroad  and  ex- 
press co^npanies  authority  to  carry  freight  from  one  State  to  another  free 
from  interference  on  the  part  of  the  States,  and  that  the  Supreme  Court  of- 
the  United  States,  construing  this  statute  and  defining  the  power  of  con- 
gress with  reference  to  its  right  *'to  regulate  commerce  with  foreign  nations,, 
among  the  several  States  and  with  the  Indian  tribes,"  has  repeatedly  held, 
"that  State  legislation  which  seeks  to  impose  a  direct  burden  upon  inter* 
state  commerce,  or  to  interfere  directly  with  its  freedom,  does  encroach  upon, 
the  exclusive'power  of  congress. " 

It  has  also  been  held  by  the  same  court  that  when  intoxicating  liquors  are. 
shipped  from  one  State  to  another  by  express  C.  O.  D. ,  upon  an  order  or^ 
instructions  from  the  purchaser  residing  in  such  other  Stat«>,  the  contract 
of  sale  is  to  be  regarded  as  completed  in  the  State  from  which  the  shipment, 
is  made,  upon  the  vendors  there  delivering  the  goods  to  a  common  carrier, 
although  with  the  direction  to  collect  the  price  from  the  consignee  before 
its  delivery  to  him,  and  that  the  right  uf  the  importer  to  thus  sell  and  ship, 
liquors  in  unbroken  packages  in  another  State  exists  regardless  of  the  local 
laws  of  such  State  prohibiting  such  sales  and  shipments,  and  notwithstand- 
ing the  provisions  of  the  act  of  congress,  known  as  the  "Wilson  Bill,'* 
which  was  intended  to  enable  the  several  States,  under  the  exercise  of  the 
police  power,  to  enact  such  legislation  as  would  give  them  the  same  control 
over  intoxicating  liquors  shipped  therein  from  other  States  after  their 
arrival,  whether  in  original  packages  or  otherwise,  as  they  might  exercise 
over  those  of  home  i;ianufacture  or  production. 

But  in  the  case  at  bar  the  conviction  of  appellant  was  not  violation  of  any 
regulation  of  the  laws  of  interstate  commerce.    It  sold  and  delivered  to. 
Meeoe  a  gallon  of  whisky  and  received  of  him  18.86  as  the  price  of  such  sale, 
all  with  full  knowledge  of  the  fact  that  it  had   not  been  ordered  by  him. 
Furthermore,  though  appellant  may  have  originally  received  the  package  of 
whisky  as  a  common  carrier,  at  the  time  of  its  sale  it,  as  before  stated,  did 
not  sustain  to  the  package  of  whisky,  or  to  the  consignor  or  consignee,  the. 
relation  of  oarrier,  but  that  of  bailee  or  warehouseman.    In  other  words,^ 
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the  sale  was  Dot  made  in  another  State,  or  bj  a  shipper  therein,  but  by  ap- 
pellant at  East  Bernatadt,  in  Laurel  count j,  Kentucky,  and  In  violation  of 
the  laws  of  the  State  which,  by  subsection  i  of  section  2557,  Kentucky  Stat- 
utes, makes  such  sale  a  misdemeanor. 

Whatever  ground  may  be  urged  for  holding  that  this  statute  is  inoperative 
iis  to  a  shipment  of  spirituous  liquors  into  this  State  from  another  State  made 
by  the  vendor,  upon  an  ordei  r«*ceived  in  such  other  State  from  the  purchaser 
In  this  State,  it  certainly  can  not  be  void  as  to  a  sale  wholly  made  and  oon- 
lum mated  in  this  State  by  a  liallee  after  the  whisky  was  received  from 
another  siiate. 

Being  of  opinion  that  appellant's  conviction  was  proper,  the  judgment  is 
iiffirmed. 


THK  LUCILE  MINING  CO.  v.  FAIRBANKS,  MORSE  &  CO. 
(Filed  June  1,  1906— Not  to  be  reported.) 

1.  Pleading— Amendments— Under  section  184,  Civil  Code,  the  court  may 
ikt  any  time,  in  furtherance  of  Justice  and  on  such  terms  as  may  be  proper, 
permit  a  pleading  or  proceedings  to  be  amended  by  Inserting  other  allega- 
tions material  to  the  case. 

2.  Actions— Guaranty— Knowledge  of  parties— In  an  action  for  damages 
on  a  guaranty  in  the  sale  of  machinery  to  be  operated  by  appellant's  boiler 
the  appellant  was  bound  to  know  the  capacity  of  its  boiler  and  the  power  it 
would  furnieh  t^  operate  the  machinery. 

8.  Agent— Authority— Averments— Where  there  are  no  averments  in  the 
answer  to  the  elTect  that  the  agent  who  sold  the  machinery  had  authority  to 
make  any  guaranty  of  it,  it  was  not  shown  to  be  within  the  apparent  scope 
t)f  his  authority  to  make  such  guaranty. 

4.  Injury  pending  action— Notice— In  an  action  on  an  alleged  guaranty  of 
machinery  gold,  an  amended  answer  alleging  the  breaking  of  a  cylinder  by 
reason  of  ilpfective  material,  occurring  pending  the  action,  no  action  would 
lie  unleFs  notice  was  given  and  a  reasonable  time  to  repair  the  defects. 

A.  C.  Moore  for  appellant. 

Ij.  H.  James  and  O.  M.  James  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter, 

The  appellee,  by  a  written  contract  through  its  agent,  sold  the  appellant 
T.ertain  supplies  and  machinery,  iWluding  a  pump.  This  was  an  action  to 
recover  the  contract  price,  less  the  value  of  certain  parts  purchased  which 
were  returned.  The  plaintiff  failed  to  aver  In  the  petition  that  it  was  a  cor- 
poration. In  fact  it  was  not  stated  in  the  petition  whether  it  was  a  part- 
nership or  corporation.  A  special  demurrer  was  sustained,  but  the  court 
permitted  an  amended  petition  to  be  filed  in  which  it  was  averred  that  the 
plaintiff  was  a  corporation.  Under  section  134  of  the  Civil  Code  of  Practiee 
the  court  may  at  any  time,  in  furtherance  of  justice  and  on  such  terms  as 
may  be  proper,  permit  a  pleading  or  proceedings  to  be  amended  by  inserting 
other  allegations  material  to  the  case.  The  amendment  did  not  change  the 
cause  of  action,  nor  did  it  purport  to  substitute  one  plaintiff  for  another, 
t)ut  simply  showed  the  character  in  which  the  plaintiff  was  suing. 
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The  appellant  filed  an  answer  and  counterclaim  in  which  it  sought  to  rei 
cover  damages,  amounting  to  about  $000,  for  alleged  violation  of  the  contract^, 
in  the  gale  of  the  machinery  and  supplies  to  it.  It  claimed}  first,  that  the. 
agent  of  the  appellee  agreed  to  have  the  machinery  shipped  promptly  to  it^ 
and  that  it  failed  to  do  so;  that  part  of  the  machinery  did  not  arrive  unti^. 
thirty  days  after  the  contract,  on  account  of  which  failure  it  was  compelled, 
to  pay  salaries  of  officers,  agents  and  employes  in  the  sum  of  1150;  second^ 
that  the  agent  of  the  appellee  guaranteed  that  the  boiler  which  appellant 
then  owned  and  was  using  at  its  plant  would  furnish  power  sufficient  ta 
run  the  machinery  then  in  use  and  o]>erate  the  pump  which  the  appellee, 
sold  appellant,  so  as  to  make  it  throw  150  gallons  of  water  per  minute  fron\ 
the  mines,  and  that  the  boiler  proved  insufficient  to  run  the  machinery  an(^ 
pump  and  thereby  damaged  appellant  t260;  third,  that  the  appellant  wa^ 
delayed  in  getting  the  new  boiler,  and  which  delay  caused  it  a  loss  of  tha 
profits  of  ten  loads  of  fior  spar,  which  it  had  sold,  and  which  order  was  can- 
celled, thus  damaging  appellant  1600. 

Three  members  of  the  court  are  of  the  opinion  that  whvn  the  appellanti 
accepted  the  machinery,  although  delivered  after  the  day  which  the  contract 
required  it  should  be  delivered,  did  so  as  a  compliance  with  the  terms  of  the 
contract,  and  that  it  thereby  waived  any  cause  of  action  which  it  might  havtv 
had  had  it  declined  to  accept  the  machinery  and  sued  for  a  breach  of  tha 
contract,  and  the  other  three  members  of  the  court  are  of  the  opinion  that, 
it  could  accept  the  machinery  and  supplies  and  maintain  an  action  for  tha 
failure  to  deliver  at  the  time  required  by  the  contract.  The  court  agrees  \j\ 
the  other  conclusions  herein  announced. 

The  appellee  had  nothing  to  do  with  the  sale  of  the  boiler  to  the  iippellant. 
It  was  owned  and  used  by  the  appellant  at  the  time  the  pump  wuk  Kild  to  it. 
The  appellant  was  bound  to  know  the  capacity  of  its  boiler  and  the  power  it 
would  furnish  to  operate  machinery.    There  are  no  averments  in  the  unswer- 
to  the  effect  that  the  agent  of  appellee  had  any  authority  to  make  any  guar* 
antee  of  machinery  owned  by  the  appellant.    It  certainly  was  not  within  tha 
apparent  scope  of  bis  authority  to  give  such    a  guaranty,  hence  we  do  no^. 
think  the  answer  contained  any  averments  which  showed  that  the  appellant 
had  any  cause  of  aotion  against  the  appellee  by  reason  of  the  alleged  guar^ 
anty  of  its  agent. 

It  is  urged  by  counsel  for  appellant  in  his  argument  that  the  appellant 
is  entitled  to  recover  the  loss  of  profits  on  the  sale  of  the  fior  ppar  occasioned 
by  the  delay  in  the  removal  of  the  small  boiler  and  the  substitution  of  the 
larger  one.  This  claim  for  damages  is  based  upon  the  alleged  guaranty  that 
the  boiler  in  use  was  sufficient  to  operate  the  machinery  and  pump.  We 
have  just  stated  our  conclusion  that  no  cause  of  action  existed  upon  the 
alleged  guaranty,  therefore,  it  follows  that  no  claim  for  damages  existed  in 
law  for  the  failure  to  make  the  profits  on  the  fior  spar,  the  sale  of  which  was 
lost  by  reason  of  the  delay  in  the  substitution  of  the  large  for  tfhe  small 
boiler. 

The  appellant  also  sought  to  recover  damages  on  account  of  defective  ma- 
chinery which  appellee  sold  it.  The  guaranty  with  reference  to  the  ma< 
ohinery  told  la  as  follows:  **We  will  guarantee  the  within-mentioned  pumj^ 
and  materials  to  be  built  of  good  material  and   in  g<y)d  workmanlike  man^ 
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Yier,  and  If  any  breaks  occur  from  defect  In  material  or  workmanship,  then 
\ve  are  to  make  same  good  by  furnishing  new  parts  free  of  charge  for  tht 
Sterm  of  one  year.  And  we  also  guarantee  that  the  above-men tloned  pump 
when  working  will  throw  or  pump  160  gallons  of  water  per  minute  with  faix 
usage  and  handling." 

By  the  amended  answer  the  appellant  sought  to  recover  damages  because 
the  water  cylinder  broke  by  reason  of  defective  material.  This  break 
occurred  pending  the  action.  No  notice  was  given  appellee  of  the  break,  so 
that  it  could  comply  with  its  guaranty  and  supply  a  new  cylinder.  If  a 
notice  had  been  given,  under  the  guaranty  it  had  a  reasonable  time  in 
which  to  supply  the  defective  part  of  the  machinery,  and  no  cause  of  action 
would  He  unless  such  notice  was  given  and  there  was  a  failure  to  supply 
l^he  defective  part  within  a  reasonable  time  after  it  was  so  notified.  (J.  L 
Case  Threshing  Machine  Co.  v.  Gardner.  84  Ky.  Law  Rep.,  66.)  The  ap- 
pellant seeks  to  avoid  the  necessity  of  giving  the  notice  that  the  water  cylin- 
der was  broken  because  on  previous  occasions,  It  is  claimed,  breaks  occurred 
and  notice  was  given  and  the  appellee  failed  to  supply  the  defective  parts. 
The  averments  referred  to  are  as  follows :  "That  plaintiff  has  at  all  tiroes 
failed  and  refused  to  make  good  said  defective  material,  and  have  in  viola- 
tion of  their  said  contract  failed  to  furnish  free  of  charge,  or  at  all,  new 
parts  to  ttike  the  place  of  said  broken  parts.  The  defendant  heretofore  noti- 
fied plaintiff  of  other  defective  material  and  workmanship  in  some  of  the 
machinerj  and  fixtures  so  sold  defendant,  and  the  plaintlfi  refused  to  make 
same  good  by  furnishing  new  parts  as  it  had  agreed  free  of  charge  for  the 
term  of  one  year,  and  refused  to  furnish  said  defective  fixtures  at  all.  but, 
upon  the  contrary,  filed  this  suit,  endeavoring  to  collect  its  bill  in  full  for 
Kaid  machinery,  without  keeping  its  said  contract  or  making  said  material 
and  fixtures  good  bj  furnishing  new  parts  free  of  charge  as  it  had  agreetl  to 
do." 

It  is  onl.v  inferentially  averred  that  parts  of  the  machinery  were  defective, 
and  the  appellee  had  been  notified  thereof.  It  is  averred  that  the  defendant 
notified  plaintiff  of  other  defective  material  and  workmanship.  That  is  not 
equivalent  to  averring  that  parts  of  tlie  machinery  were  defective  and  notice 
thereof  had  been  given.  If  the  defendant  desired  to  show  that  notice  was 
tiot  necessary  by  reason  of  disregard  of  previous  notices  by  appellee,  it 
i^hould  have  averred  expressly  that  the  machinery  was  defective,  and  that 
due  notice  was  given  thereof  and  that  appellee  failed  to  supply  the  defective 
parts  within  a  reasonable  time.  We  think  the  appellant  was  not  prejudiced 
because  the  court  sustained  the  motions  to  strike  out  parts  of  the  answer 
and  the  demurrer  to  the  balance  of  it. 

The  judgment  is  aflSrmed. 

Judge  Cantrill  not  sitting. 


ASHER.  &c.  V.  KENTUCKY  UNION  CO. 

(Filed  June  9,  1905— Not  to  be  reported.) 

1.  Land— Tltl^-Conflicting  evidence— Finding  of  chancellor— In  an  action 
involving  title  to  land,  which  was  tried  by  the  chancellor,  where  there  was  a 
missing  deed  necessary  to  make  out  a  chain  of  title,  the  evidence  of  the 
\;xisteuceof  which  deed  was  conflicting,  we  must  give  some  weight  to  tbe 
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flDding  of  the  chancellor.  Our  rule  is  not  to  disturb  the  chancellor's  find- 
ing on  a  disputed  question  of  fact  where  the  evidence  is  conflicting  and 
leaves  the  mind  in  doubt  as  to  the  truth. 

2.  Evidence— Errors  not  excepted  to— Where  a  deed  made  by  the  appellee 
Eompany  was  read  on  the  trial  without  objection  or  exception,  an  objection 
that  it  does  not  show  that  it  was  acknowledged  by  the  otHcers  of  the  com- 
pany can  not  be  taken  for  the  first  time  in  this  court. 

£.  E.  Hogg  and  J.  J.  C.  Bach  for  appellants. 

B.  P.  Wootton,  Jesse  Morgan  and  Greene  &  YanWinkle  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  October  2fl,  1855,  a  patent  was  issued  by  the  Commonwealth  to  Jona- 
than P.  Smith  on  a  survey  bearing  date  February  3,  1845,  for  a  tract  of  land 
in  Perry  county.  Both  parties  to  this  litigation  claim  under  Hmith.  The 
clefendants  claim  under  a  deed  made  by  Smith  to  l-=tephen  Horn  on  April  8, 
1001.  The  plaintiffs  claim  that  Smith  conveyed  the  land  to  J.  A.  Metcalfe 
October  7,  1»54.  They  producf  a  deed  made  by  Metcalfe  and  wife  to  Joseph 
"Wilson  and  Jackson  Cornett  on  November  9,  1882;  also  a  deed  from  Cornett 
and  Wilson  to  J.  M.  Thomas,  of  date  December  Qf^,  1882;  a  deed  from  Thomas 
to  the  Kentucky  Union  Railway  Co.,  of  date  April  12,  1883;  a  deed  from  the 
Kentucky  Union  Kirtlway  Co.  to  J.  M.  Thomas,  of  date  Novembers,  1888;  a 
•deed  from  Thomas  to  the  Central  Kentucky  Lumber,  Mining,  Manufactur- 
ing and  Transportation  Co.,  of  date  November  8,  1888.  By  an  act  of  the 
Kentucky  Legislature  the  name  of  the  Central  Kentucky  Lumber,  Mining, 
Manufacturing  and  Transportation  Co.  was  charged  to  the  Kentucky  Union 
Land  Co.  (Volume  2,  acts  1889  90,  page  418.)  The  Kentucky  Union  Land 
Co.  failed.  Its  property  was  sold  in  an  equity  proceeding  in  the  United 
States  Circuit  Court  for  the  district  of  Kentucky  and  was  bought  by  the 
Kentucky  Union  Co.,  and  a  deed  was  made  to  it  for  the  property  on  July  80, 
1896.  All  the  deeds  constituting  the  plaintiff's  chain  of  title  are  pindnced 
except  the  deed  from  J.  P.  Smith  to  J.  A.  Metcalfe,  and  the  defendants 
deny  that  there  was  any  such  deed.  On  this  question  the  circuit  court  ad- 
judged in  favor  of  the  plaintiff,  and  the  defendants  appeal. 

While  the  evidence  as  to  the  existence  of  this.  dee<l  is  conflicting,  we  must 
filve  some  weight  to  the  chancellor's  finding.    Our  rule  is  not  to  disturb  the 
chancellor's  finding  on  a  disputed  question  of  fact  where  the  evidence  la 
conflicting  and  leaxes  the  mind  in  doubt  as  to  the  truth.     The  evidence 
«how8  pretty  clearly  that  after  the  year   1882  the  Kentucky  Union  Co.  and 
those  it  claims  under  paid   the  taxes  on  this  land   and  claimed  to  own  it. 
Their  claim  to  the  land  seems  not  to  have   been   disputed   seriously  until 
«t)out  the  time  the  deed  was  made  by  J.  P.  Smith  to  Stephen  Horn.     Smith 
lived  in  the  neighborhood  of  the  land,  and  had  lived  there  since  1850.     He 
was  a  merchant,  and  had  litigated  the  title  to  other  land  in  the  neighbor- 
hood of  this.    When  he  made  the  deed  to  Horn  the  land  was  worth  tlO  an 
acre,  and  there  were  212  acres   in  the  tract.     Yet  he  deeded  it  to  Horn   in 
consideration  of  tl  cash  in  hand  paid  and  Horn's  note  for  1200.    The  proof 
shows  that  he  paid  back  to  Horn  the  II  as  soon  as  it  was  handed  to  him  as 
a  matter  of  form,  and  we  are  also  satisfied  from  the  proof  that  the  agree- 
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meDt  betweefa  biia  and  Horn  was  that  he  was  not  to  collect  Horn's  note 
nnlese  Horn   got  the  land. 

E.  K.  Whlttaker,  ¥7ho  bought  from  John  A.  Metcalfe  a  part  of  the  land 
^hich  he  owned  and  had  bought  from  Smith,  testifies  to  seeing  the  deed 
from  Smith  to  Metcalfe  on  file  in  the  office  of  the  clerk  of  the  Perry  County 
Court,  and  that  it  included  the  land  now  in  controversy.  The  deed  Is  now 
lo6t  and  can  not  be  found.  The  defendants  introduced  what  they  claim  1» 
the  deed,  but  the  boundary  given  in  this  paper  would  not  include  the  land 
in  dispute.  The  testimony  of  Whlttaker  is  confirmed  by  the  testimony  of 
Mectalfe,  T.  H.  Whittaker  and  the  inconsiderable  consideration  which  Horn 
paid  for  the  land,  or  agreed  to  pay  for  it,  as  well  as  the  conduct  of  his  ven- 
dor, J.  P.  Smith.  The  paper  introduced  by  the  defendants  as  the  orig- 
inal deed  is  on  its  face  suspiciouE  and  is  not  accounted  for,  that  is.  there  ift 
no  proof  that  it  is  the  paper  which  was  filed  in  the  office  of  the  Perry 
countj  clerk. 

While  the  petition  as  originally  drawn  was  an  action  to  enjoin  repeated 
trespasses,  the  issue  as  finally  formed  by  the  parties  was  as  to  the  ownershi]^ 
of  the  218  acres  of  land.  It  is  objected  that  the  deed  from  the  Kentucky 
Union  Co.  to  J.  M.  Thoiiins  does  not  show  that  it  was  acknowledged  by  th» 
officers  of  the  company.  But  no  exception  was  taken  to  the  reading  of  the- 
deed  In  the  circuit  court,  and  this  objection  can  not  be  made  for  the  first 
time  in  this  court.  If  there  was  any  defect  in  the  issue  as  formed  by  the 
original  petition,  the  answer  and  reply,  it  was  cured  by  the  amended  petitioxk 
and  the  defendant's  answer  thereto,  which  set  out  fully  the  facts  and 
brought  the  merits  of  the  controverpy  before  the  court.  The  proof  leavea 
no  doubt  that  Horn  bought  with  full  notice  of  the  plaintiffs'  rights. 

Judgment  affirmed. 


HENDERSON  BRIDGE  CO.  v.  COMMONWEALTH,  FOR  USE,  &c 

(Filed  June  9,  1906.) 

1.  Taxation— Tangible  and  intangible— Construction  of  statutes— Interest 
and  damages— Kentucky  Statutes,  sections  1882,  1883.  1886,  4148,  4077,  40&^ 
and  4001,  when  considered  together  are  construed  as  follows:  Sections  1888, 
1888  and  1886  apply  to  county  taxation  on  tangible  property  and  not  to  taxa- 
tion of  franchises  of  corporations  assessed  by  the  State  Board  of  Assessment 
and  Valuation. 

2.  Same— State  revenue  —  Counties  and  municipalities— Assessment  by 
State  board— The  provisions  of  section  4091,  in  so  far  as  damages  and  interest 
are  concerned,  by  the  force  of  its  own  terms  applies  alone  to  State  revenue, 
and  not  to  that  of  counties  or  municipalities,  and  as  section  1^5  has  refer- 
ence alone  to  the  taxes  regulated  ty  sections  1882  and  1883  and  not  to  these 
provided  for  by  section  4091  it  follows  that  the  judgment  imposing  a  pen- 
alty of  10  per  cent,  in  damages  and  interest  at  the  rate  of  10  per  cent,  per 
annum  on  the  taxes  due  to  the  county  of  Henderson  by  the  Hender»)n 
Bridge  Co.  upon  its  franchise  assessed  by  the  State  Board  of  Valuation  and 
Assessment  for  the  years  1898,  1894,  1896  and  1896  is  erroneous. 

Helm,  Bruce  &  Helm  and  Yeaman  &  Yeaman  for  appellant. 

Montgomery  Merritt  and  N.  Powell  Taylor,  for  appellees. 
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Appeal  from  HeDderson  Circuit  Court. 
Opinion  of  the  oouit  by  Judge  Barlter. 

This  action  was  Instituted  against  the  Henderson  Bridge  Co.  by  the  county 
of  Henderson  to  recover  taxes  due  for  the  years  1898, 1894, 1895  and  1896,  upon 
Its  franchise  as  assessed  by  the  State  Board  of  Valuation  and  Assessment- 
for  the  years  named.  The  corporation  pleaded  a  former  judgment  in  bar  of 
the  recovery  sought.  This  plea  was  sustained  by  the  trial  court,  and  the- 
petition  of  the  county  dismissed,  whereupon  it  appealed  to  this  court,  and 
the  judgment  was  reversed  in  County  of  Henderson  v.  Henderson  Bridge 
Co.,  25  Ky.  Law  Rep.,  421,  and  the  case  sent  back  for  a  trial  on  the  merits. 
After  the  return  to  the  court  below,  upon  final  heaiing,  a  judgment  was- 
entered  as  prayed  for  in  the  petition,  bearing  interest  at  the  rat€  of  10  per 
centum  per  annum  until  paid,  and  in  addition  a  penalty  of  10  per  cent.  upon, 
the  ttixes  ascertained  to  be  due.  From  this  judgment  the  bridge  cumpany- 
has  appealed. 

In  their  brief  counsel  for  appellant  concede  that  all  their  contention,  ex~ 
cept  the  matter  of  10  per  cent,  damages  and  interest  at  the  rate  of  10  per 
cent,  per  annum,  is  untenable  since  the  decision  by  the  b'upreme  Court  of 
the  United  IStates  of  the  case  of  Coulter,  Auditor  v.  Louisville  &  Nashville 
B.  R.  Co.,  UK5  U.  2S. ,  599,  and  we  shall,  therefore,  consider  the  judgment 
only  as  to  the  question  still  contested. 

Section  1882  of  the  Kentucky  Statutes  is  as  follows:  "That  the  court  of 
claims  or  levy,  or  fiscal  court,  of  each  county  in  this  Commonwealth  Is- 
hereby  authorized  to  levy  and  collect  a  poll  and  ad  valorem  tax  to  pay  off 
the  existing  current  indebtedness,  and  to  defray  the  current  and  necessary 
expenses  of  the  respective  counties  of  the  Commonwealth  of  Kentucky.  But 
this  act  shall  not  be  construed  so  as  to  authorize  the  court  of  claims  or  fiscal 
court  of  any  county  to  levy  a  tux  to  paj  any  railroad  bonded  indebtedness, 
or  any  inter3st  on  any  such  indebtedness;  that  the  poll  tax  shall  not  exceed 
tl.oO  on  each  male  person  of  the  age  of  twenty  one  years  or  more  residing  in 
the  county.  The  ad  valorem  tax  shall  not  exceed  50  cents  on  the  one  hundred 
dollar'd  worth  of  taxable  property  assessed  in  the  county. 

"Section  1883.  That  assessments  made  for  State  purposes,  when  super- 
vised as  required  by  law,  shall  be  the  basis  for  the  levy  and  collection  of  the 
ad  valorem  tax  authorized  In  the  preceding  section,  and  the  oflScer  who 
may  collect  the  State  revenue  in  each  county  shall  also  collect  the  aforesaid 
poll  and  ad  valorem  taxes. 

*' Section  1885.  Said  taxes  shall  be  due  at  such  times  as  the  State  revenue 
is,  and  any  one  owing  same  who  shall  fail  or  refuse  to  pay  the  same  when 
due,  shall  be  subject  to  the  same  penalties  prescribed  by  law  for  the  non- 
payment of  the  State  revenue,  to  be  enforced  by  the  same  proceedings." 

Section  4077  provides  for  the  valuation  and  assessment  of  the  franchi8e» 
of  certain  corporations,  of  which  appellant  is  one.  for  State,  county  and 
municipal  taxation,  by  the  State  board  organized  for  the  purpose. 

Section  4091,  as  applicable  to  the  taxes  involved  in  this  action  (since 
amended),  is  as  follows:  "All  taxes  assessed  against  any  corporation,  com- 
pany or  association  under  this  article,  except  banks  and  trust  companies^ 
ehall  be  due  and  payable  thirty  days  after  notice  of  same  has  been  given  ta 

vol.  27— 7U 
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«aid  corporation,  company  or  agsociation  by  the  auditor;  and  every  such 
'Corporation,  company  or  association  fa^hng  to  pay  its  taxes,  after  receiving 
thirty  diiys*  notice,  shall  be  deemed  delinquent,  and  a  penalty  of  10  percentk 
«on  the  amount  of  the  tax  shall  attach,  and  thereafter  such  tax  shall  bear  in- 
terest at  the  rate  of  10  per  oent.  per  annum ;  any  such  corporation,  company 
or  association  failing  to  pay  Its  taxeF,  penalty  and  interest,  after  becoming 
delinquent,  shall  l)e  deemed  guilty  of  n  misdemeanor,  and,  on  conviction, 
shall  be  lined  160  for  each  day  the  same  remains  unpaid,  to  be  recovered  by 
Indictment  or  civil  action,  of  which  the  Franklin  Circuit  Coort  shall  have 
juripdiction." 

It  is  insisted  by  appellee  that  section  1885  supports  its  claim  to  10  per  cent. 
interest  and  damages,  it  being  clear  that,  as  section  4091  provides  for  10  per 
cent,  damages  and  10  per  cent,  interest  on  State  taxes,  therefore,  it  is  said 
•the  same  rule  in  applicable  to  county  taxes  by  the  language  of  the  section  in 
«|uestion.  This  view  is  erroneous,  as  is  apparent  by  an  examination  of  Feo- 
tion  1885.  "J*nld  taxes,"  as  there  used,  clearly  refers  to  those  taxes  author- 
ized by  sections  1S82  and  1883,  and  which  fall  due  at  the  same  time  as  the 
State  revenue;  in  other  words,  the  general  ad  valorem  revenue  of  the  State. 

This  is  made  plain  by  an  examination  of  section  4143,  which  provides  tha( 
*'all  Htnte,  county  and  district  taxes,  except  as  otherwise  speciflcally  ppo- 
"vided,  shall  be  due  and  payable  on  and  after  the  first  day  of  March  after  the 
Assessment.  ♦  •  ♦  Any  person  or  persons  failing  to  pay  their  taxes  by  the 
1st  day  of  December  in  the  year  following  the  assessment  for  such  taxes,  shall 
pay  6  per  cntum  additional  on  the  tax  so  due  and  unpaid."  The  expression, 
■"said  taxes,"  used  in  sectiqn  1S85,  as  said  before,  refers  to  the  taxes  author- 
ized to  be  levied  by  sections  1882  and  1883.  The  taxes  provided  for  by  section 
188'^  are  limited  to  a  poll  tax  and  to  an  ad  valorem  tax  not  to  exceed  50  cents  on 
the  one  hundred  dollars'  worth  of  taxable  property  "assessed"  in  the  county. 
The  property,  for  the  purpose  of  taxing  the  franchise,  is  not  assessed  in  the 
county,  but  by  the  State  board  at  Frankfort.  The  taxes  to  which  section 
1883  applies  are  those  collected  from  assessments  made  for  State  purposes 
*'wheu  supervised  as  required  by  law."  The  assessment  by  the  State  board 
IS  not  supervised  at  all,  but  it  is  useless  to  multiply  argument  to  establish 
what  is  plain,  that  sections  1882,  1883  and  1885  apply  to  county  taxation  on 
tangible  property,  and  not  to  taxation  of  franchises  of  corporations  assessed 
by  the  State  board.     The  lower  court  correctly  so  held. 

That  th*'  provision  for  the  imposition  of  the  10  percent,  damage  and  10. 
per  cent,  interest  for  the  nonpayment  of  the  taxes  authorized  by  section  4091 
applies  alone  to  State  revenue  has  been  dt'cided  several  times  by  this  court. 

In  the  case  of  Owensboro  Waterworks  Co.  v.  City  of  Owensboro,  24  Kj. 
Law  liep  ,  2532,  it  is  said:  "By  section  4083  it  is  the  duty  of  the  auditor. 
Immediately  after  the  value  of  the 'franchise  is  fixed  by  the  board,  to  notify 
the  corporation  of  the  fact,  and  it  is  then  allowed  thirty  days  from  the  time 
of  receiving  the  notice  to  go  before  the  board  and  ask  a  change  in  the  valna- 
tion.  After  the  expiration  of  thirty  days,  by  section  4084,  it  Is  the  duty  of 
the  auditor  to  certify  to  the  county  clerks  the  amount  liable  for  county.  ci|y. 
town  or  district  tax.  The  notice  by  the  auditor  to  the  corporation  inferred 
to  in  section  4091  can  not  be  the  notice  named  In  section  4083,  for  after  that 
notice  Is  given  the  corporation  is  allowed  thirty  days  to  go  before  the  board 
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for  a  rehearing.  The  notice  referred  to  in  section  4091  seeme  to  he  a  notice 
by  the  auditor  to  the  corporation  of  the  amount  of  its  tax,  which  is  payable 
to  the  gtate  treasury,  with  a  ^lew  to  its  payment,  for  the  corporation  li 
made  delinquent  if  it  fails  to  pay  after  receiving  thirty  days'  notice,  and 
the  Franklin  Circuit  Court  is  given  jurisdiction.  The  auditor  has  nothing 
•to  do  with  the  collection  of  county  or  city  taxes,  and  the  Franklin  Circuit 
Court  is  the  fiscal  court  of  the  State.  The  same  legislature  which  passed 
this  act  also  passed  the  act  for  the  government  of  the  cities  of  the  third 
class,  and  by  section  8400,  which  is  part  of  the  act  for  the  government  of 
these  cities,  'all  taxes  shall  bear  interest  at  the  rate  of  8  per  centum  per 
annum  from  the  first  of  October  of  each  year.'  The  rule  is  that  the  acts  of 
the  same  legislature  are  to  be  read  together,  and  under  this  rule  section  4001 
must  be  held  not  to  apply  to  cities  of  t^e  third  clae's.  We,  therefore,  con- 
clude that  interest  should  be  allowed  on  the  taxes  from  the  first  of  October  of 
•each  year  at  8  per  cent.,  and  that  no  penalty  beyond  this  should  be  charged." 

In  the  case  of  City  of  Louisville  v.  Louisville  Ry.  Co.,  26  Ky.  Law  Hep., 
378,  the  opinion  of  the  chancellor  following  the  Owensboro  Waterworks 
Co.,  supra,  and  refusing  to  impose  the  10  per  cent,  damage  and  10  per  cent, 
interest,  was  approved,  although  the  case  wue  reversed  on  another  point. 
This  is  emphasized  in  the  response  to  the  petition  for  rehearing  and  modi- 
fication of  opinion  (27  Ky.  Law  Hep.,  141),  in  which  we  said:  "The tax  bills 
involved  in  this  action  bear  interest  from  the  time  and  in  the  manner  that 
•other  taxes  bear  interest  under  the  provisions  of  the  charter  of  cities  of  the 
•first  class." 

It  is,  therefore,  clear  that  section  4091,  in  so  far  as  damages  and  interest 
are  concerned,  by  the  foice  of  its  owp  terms  applies  alone  to  State  revenue 
and  not  to  that  of  counties  or  municipalities;  and,  as  we  have  seen,  section 
1885  had  reference  alone  to  the  taxes  regulated  by  sections  1882  and  1883, 
and  not  those  provided  for  by  section  4091.  it  follows  that  the  judgment  im- 
posing a  penalty  of  10  per  cent,  in  damage^:,  and  interest  at  the  rate  of  10 
per  cent,  per  annum  on  the  taxes  due,  is  to  that  extent  erroneous,  and  for 
that  reason  alone  is  reversed  for  proceedings  consistent  herewith. 


SMITH  V,  THE   SISTERS   OF   THE   GOOD  SHEPHERD,    OF    LOUIS- 
VILLE, KY.,  «&c. 

(Filed  June  9,  1905— Not  to  be  reported. ) 

1.  Action  for  damages— Unlawful  restraint— Forced  servitude— In  an  action 
for  damages  against  a  Catholic  Convent  for  false  imprisonment  by  a  woman 
who  had  been  sent  there  by  reason  of  moral  depravity  and  stayed  for  fifteen 
years,  and  who  at  all  times  had  opportunities  to  escape,  the  court  properly 
reduced  the  issUe  upon  the  merits  of  the  oa^e  to  the  question  as  to  whether 
her  stay  in  the  institution  was  voluntary  or  involuntary,  and  upon  proper 
instructions  submitted  this  question  to  the  jury. 

2.  Trial— Jury— Religious  bias— Disqualification— The  fact  that  some  of 
the  jury  panel  were  of  the  Catholic  faith  did  not  exclude  them  from  service 
•on  the  jury  on  the  trial  of  the  action. 

S.  Evidence— Competency— Evidence  of  the  beating  by  appellees  of  other 
.persons  then  appellant  was  properly  excluded  by  the  court  on  the  trial. 
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4.  Same— ETidenoe  of  the  previous  depraved  character  of  appellant  wa9 
admissible  as  explanatory  of  her  being^'is:ii  reformatory  for  fallen  women^ 
and  AS  furnishlnff  a  motive  for  her  being  willing  to  stay  there. 

W.  T.  Buroh  and  D.  T.  Smith  for  appe1]ail%. 

Kinney  &  Fitzgerald  for  appelleeV. 

Appeal  from  Jefierson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Hattie  Smith  was  born  In  Hardin  county,  Kentucky,  and  the  earliest 
annals  of  her  history,  as  shown  by  this  record,  introduce  her  as  an  inmate, 
with  her  mother  and  bister,  of  the  poorhouse  of  her  native  county.  At 
about  twelve  or  fourteen  years  of  age  she  was  placed  in  the  home  of  a  fam- 
ily in  Bullitt  county.  Kentucky.'  At  fifteen  she  had  been  married  and 
9bandoned  by  her  husband,  after  which  she  returned  to  the  poorhouse  of 
Hardin  county,  covered  with  syphilitic  sores,  and  where  she  soon  demon- 
strated by  her  conduct  that  her  character  was  as  depraved  as  her  body  was 
diseased. 

At  the  suggestion  of  a  Catholic  priest,  desirous  of  relieving  the  county 
officials  of  the  enibairnssnient  they  endured  between  the  duty  they  owed  the 
public,  of  turning  out  of  its  eleemosynary  institution  for  the  virtuous  indi- 
gent one  so  wantonly  wicked  as  appellant,  and  the  distress  they  suflFered  at 
the  thought  of  casting  an  unfortunate  and  helpless  child  homeless  into  the 
world,  the  county  judge  and  the  sheriff  sent  her,  in  charge  of  the  latter,  to 
the  house  of  the  appellee  in  Louisville,  Ky. 

« 

The  Sisters  of  the  Good  Shepherd  is  a  religious,  charitable  corporation, 
composed,  as  its  name  indicates,  of  consecrated  women  of  the  Catholic  faith, 
who  devote  their  lives  to  relieving  the  necessities  and  uplifting  the  charac- 
ter,  so  far  as  that  ie  possible,  of  fallen  women.  If  the  inmate  gives  such 
evidence  of  reform  as  warrants  the  Sisters  In  trusting  her  again  into  the 
temptations  of  the  world,  they  try  to  get  her  a  home;  if  not,  they  permit 
her  to  stay,  she  in  common  with  them  doing  such  work  as  is  found  for  her 
in  the  maintenance  of  the  institution. 

Without  seeking  absolute  accuracy  of  statement,  appellant  resided  with 
the  Sisters  fifteen  years,  when  she  left,  and  within  a  year  thereafter  insti- 
tuted this  action  for  126,000  in  damages  for  false  ImprlEonment  and  cruel 
treatment.  Without  unnecessary  prolixity,  it  may  be  said  the  petition 
states  a  cause  of  action,  and  the  answer  places  all  of  its  material  averments 
in  issue.  A  trial  resulted  In  a  verdict  for  the  defendants,  and  from  the 
judgment  predicated  thereon  this  appeal  is  prosecuted.  Before  the  day  of 
trial  appellant  entered  a  motion  for  a  change  of  venue,  and  filed  certain 
affidavits  in  support  thereof,  in  which  It  is  substantially  stated  that  one- 
fourth  of  the  population  of  Jefferson  county  are  Catholics  in  faith,  and  the 
influence  of  the  church  such  that  appellant  could  not  obtain  a  fair  and  im- 
partial trial.  Counter  affidavits  were  filed,  and  the  court  overruled  the 
motion.  It  has  always  been  the  rule  in  this  court  to  repose  great  oonfldence 
in  the  judgment  of  the  trial  judge  in  thi^  matter  of  change  of  venue,  and  we^ 
see  no  reason  in  this  case  to  deviate  from  this  rule. 

Upon  the  oallidg  of  the  case  for  trial  a  panel  of  eighteen  jurymen  wa& 
drawn  from  the  box,   and  it  developed,  upon  interrogation  by  appellant^ 
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tihat  0tz  of  the  eighteen  were  menaten  of  the  Gatbollo  Church,  and  that  sev- 
*«ral  of  them  contributed  to  its  charities.  Thereupon  appellant  mo^ed  the 
-^ourt  to  peremptorily  discharge  the  six  Catholics,  which  was  overruled. 
This  action  by  the  court  is  assigned  for  error.  The  ruling  was  correct.  If 
the  six  Catholics  were  to  be  discharged  because  they  held  the  same  faith  as 
appellee,  the  latter  could,  with  equal  right,  demand  the  peremptory  dis- 
charge of  the  remaining  twelve  because  they  were  of  the  same  faith  as  ap- 
pellant. 

Omitting  a  oomparatively  small  population  of  Jews,  the  people  of  Ken- 
tucky may  be  roughly  divided,  religiously,  as  Protestants  and  Catholics;  If, 
then,  where  a  Catholic  and  a  Protestant  are  opposed  In  a  law  suit,  the 
Catholic  may  object  to  the  presence  ot  Protestants  on  the  jury,  and  the 
Protestants  to  the  presence  of  Catholics,  no  trial  at  all  can  be  had.  No 
complaint  is  made  that  the  jury  was  irregularly  or  unlawfully  drawn;  or 
that  Catholics  had  been  placed  on  the  jury  because  they  were  Catholics;  or 
that  those  on  the  panel  had  any  other  interest  in  the  litigation  than  that 
they  were  members  of  the  Catholic  faith.  It  seems  to  .us  the  objection  was 
frivolous.  The  trial  judge  correctly  excluded  the  evidence  tendered  of  the 
beating  by  appellees  of  other  persons  than  appellant.  This  was  clearly  for- 
eign to  the  litigation  being  tried,  and  its  truth  or  falsity  shed  no  light  upon 
the  issues  joined.  The  evidence  of  the  previous  depraved  character  of  ap" 
pellant  was  admissible  as  explanatory  of  her  being  in  a  reformatory  for 
fallen  women,  and  as  furnishing  a  motive  fur  her  being  willing  to  stay 
there.  Upon  the  merits  of  the  case  the  court  properly  reduced  the  issue  to 
the  question  of  whether  the  stay  of  appellant  in  appellees'  institution  waa 
voluntary  or  involuntary;  whether  the  institution  was  a  haven  of  refuge 
or  a  prison  house  for  appellant.  If  the  first,  the  law  was  for  defendant;  if 
the  latter,  it  was  for  the  plaintiff.  The  instructions  submitted  this  question 
fairly  and  lucidly,  and  the  jury  found  for  the  defendant. 

This  record  shows  that  the  appellant  had  a  fair  and  Impartial  trial  at  the 
hands  of  both  the  court  and  the  jury,  and  that  no  error  was  committed 
prejudicial  to  her  substantial  rights.  We  believe,  further,  that  the  verdict 
of  the  jury  was  in  accord  with  the  weight  of  the  evidence;  that  the  poverty 
and  depravity  of  appellant  were  such  as  should  have  made  this  refuge  from 
the  scorn  of  the  world  and  the  vicissitudes  of  an  adverse  fate  desirable  to 
her  is  not  denied;  that  she  had  the  same  means  of  escape,  of  which  she 
finally  availed  herself,  during  the  whole  of  her  stay  in  appellees'  Institution 
is  practically  conceded.  The  conclusion  is  IrreRlstlble  thnt  she  remained 
with  appellee  because  it  was  to  her  interest  to  stay.  Pending  this  action 
she  has  again  innrrled.  It  may  be  that  to  this  new  relationship  she  brings 
a  penitent,  if  not  an  innocent  heart;  that  she  assumes  its  duties  with  a. 
commendable  resolution  to  atone  for  a  sinful  past  by  the  purity  of  an  ex, 
emplary  future.  If  so  be,  and  in  this  consummation  we  Indulge  a  hope,  she 
owes  all  that  is  good  which  may  yet  come  to  her  in  this  life  to  the  patient 
teaching,  the  watchful  oversight,  the  christian  example  of  the  pious  women 
^7hose  good  name  and  usefulness  she  sought  to  destroy  by  this  litigation. 

Judgment  aflflrmed. 
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JACKSON  V.  HARDIN. 
(Filed  June  9,  1906-Nat  tp  be  reported.) 

1.  Sale  of  timber— Removal— Tlioe^Tbe  ri^le  Is  that  a  sale  of  timber  on  » 
certain  tract  of  land,  to  be  remoyad  in  a  given  length  of  time,  is  only  a  sale- 
of  80  much  as  ia  removed  within  the  time.    . 

8.  Written  contract  —  Subject-matter  —  Identification  —  Parol  e\ idence  — 
While  parol  evidence  is  not  competent  to  vary  a  writing  it  is  competent  to- 
Identify  the  subject-matter  of  the  contract  and  to  show  what  objects  were 
at  the  time  known  by  the  terms  used. 

8.  Same— Where  by  a  written  contmct  certain  oak  timber  was  sold  on  the- 
Levi  Jackson  home  place,  parol  evidenee  is  competent  to  prove  that  when, 
the  parties  in  the  contract  designwied  the  land  as  the  *'Levi  Jackson  home 
place"  they  did  not  understand  that  either  the  Walden,  State  Hill  or  Ed- 
wards tracts  were  included  in  tb^  sale,  and  that  the  meaning  of  the  con* 
tract  is  that  all  the  land  within  the  exterior  bounds  given,  which  was  theik 
known  as  the  Levi  Jackson  home  place,  was  included  in  the  contract. 

F.  C.  Newman  for  appellant. 
Sam  C.  Hardin  for  appellee. 
Appeal  from  Laurel  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Hobson. 

G.  D.  Jackson,  Miss  Lucy  Jackson  and  Ella  Jackson  owned  a  tract  of 
land  jointly  in  Laurel  county,  known  as  the  '*Levi  Jackson  Home  Place,** 
containing  800  acres,  more  or  less,  and  on  June  9,  1908,  entered  into  the  fol- 
lowing contract  with  the  Bauer  Cooperage  Co. : 

**This  contract,  mode  and  entered  into  this  the  9th  day  of  June,  1908,  be- 
tween D.  G.  Jackson,  Miss  Lucy  Jackson  and  Ella  Jackson  of  the  first  part, 
and  the  Bauer  Cooperage  Co.  of  the  second  part: 

"Witnesseth,  that  the  parties  of  the  first  part,  for  and  in  consideration  of 
the  sum  of  18,250  each  in  hand  paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, have  this  day  sold  to  the  party  of  the  second  part  all  the  white  oak 
timber  and  its  species,  known  as  burr  oak  and  by  some  overcup  oak,  whicb- 
measures  twelve  inches  in  diameter  and  over  at  a  point  fourteen  inches  from 
the  ground,  on  the  following  boundary  of  land   supposed   to  contain   80O- 
acres,  more  or  less,  situated  in  Laurel   county,  on   the  BarbonrviUe  road, 
and  the  waters  of  Big  and  Little  Laurel  river,  and  known  as  the  Levi  Jack- 
son home  place,  bounded  as  follows:  On  the  west  by  the  lands  of  Saniiier 
Mori,  Beverly  Watkins  and  W.  B.  Catching,  George  Chapman,  on  the  north 
by  the  lands  of  Henry  Yaden,  William  Waldon,  Joe  Taden  and  Jarvis  Moore; 
on  the  east  by  the  lands  of  Rebecca  Goins,  Grant  Evans'  heirs  and  H.  Wal- 
den;  on  the  south  by  the  lands  hndwn  as  the  Sam  Black  farm  and  Samuel 
Mori. 

'*It  is  agreed  between  the  parties  to  this  contract  that  the  party  of  the  sec- 
ond part,  the  Bauer  Cooperage  Co.,  is  to  have  eighteen  months  from  this 
date  for  the  purpose  of  cutting,  hauling  and  removing  the  timber  herein 
mentioned,  and  in  the  event  by  accident  or  misfortune  that  unexpectedly 
occurs,  that  may  delay  the  said  Bauer  Cooperage  Co.  in  its  efforts  to  cut, 
haul,  remove  and  work  up  said  timber  that  is  unavoidable  on  the  part  of 
said  party  of  the  second  part,  it  is  to  have,  in  addition  to  the  said  elghteeik 


months  a  reasonable  time,  for  the  purpose  of  cutting,  working  up,  hauling^ 
and  removing  from  said  land.  It  is  further  agreed  between  the  parties  that 
the  party  of  the  second  part  is  to  have  the  right  of  egress  and  ingress  into 
and  over  the  land  aforesaid,  except  the- farming  lands  fenced  agreed  upon 
around  the  residence,  to  cut,  fall,  work,  haul  and  remove  said  timber,  and 
the  right  to  make  necessary  roads  into  and  over  said  lands  for  the  purpose 
of  hauling  and  removing  said  timber  so  as  not  to  interfere  with  any  grow- 
ing crop  or  lands  in  cultivation.  The  said  Bauer  Cooperage  Go.  agrees  to 
remove  said  timber  as  speedily  as  possible,  and  to  use  reasonable  care  in 
cutting  and  falling  of  timber  aforesaid  so  as  not  to  damage  any  merchant- 
able timber  on  said  land,  and  the  Bauer  Cooperage  Co.  agrees  to  leave  all 
the  laps  and  waste  of  said  timber  on  tbe  >l|ind  except  what  may  be  worked 
up  into  staves,  lumber  and  cross  ties. 
''Given  under  our  hands  in  testimony  whereof  and  witness  our  signatures, 

this  the  Qth  day  of  June,  1S02. 

"THE  BAUER  COOPERAGE  CO.. 

*»By  WM.  JESSUP. 

"G.  D.  JACKSON, 

"LUCY  A.  JACKSON. 

*'ELLA  JACKSON." 

The  Bauer  Cooperage  Co.  commenced  getting   out  the   timber.    In  the 
spring  of  1908  their  hands  began  cutting  on  a  traot  known  as  the  Edwards 
tract,  which  was  the  property  of  Ella  Jackson.    Thereupon  notice  was  given 
that  the  timber  on  that  tract  of  land  had  not  been  sold,  and  that  the  com- 
pany must  not  cut  it.    This  notice  seems  to  have  been  respected  by  the  com- 
pany.   It  continued  to  cut  on  the  Levi  Jackson  home  place,  and  there  was 
no  trouble  until  about  September,  when  it  sold  its  contract  to  J.  R.  Hardin, 
and  he  then  began  cutting  on  the  Edwards  place.    Miss  Jackson  stopped  his 
hands  from  cutting  there,  and  some  considerable  time  was  lost.     Finally,  in 
January,  lti04,  the  Bauer  Cooperage  Co.  formally  assigned   its  contract  to 
fiardin,  and  in  February,  1904,  he  again  began  cutting  timber  both  on  the 
Levi  Jackson  place  and  on  the  Edwards  place.    Thereupon  this  suit  was 
brought  to  enjoin  him  from  cutting  any  of  the  timber  on  the  ground  that 
bis  contract  had  expired  on  December  9.     He  relied,  among  other  things,  on 
the  clause  of  the  contraot  providing  that  if  by  any  accident  or  misfortune 
unexpectedly  occurring  the  company  was  delayed  in  its  efforts  to  cut  and 
get  out  the  timber  it  was  to  have  a  reasonable  time  for  this  purpose  after 
the  end   of  the  eighteen   months,  insisting   that  but  for  their  stopping  hifr 
hands  from  cutting  on  the  Edwards  place,  and  the  notices  which  they  served* 
upon  him,  he  could  have  gotten  all  the  timber  out  within  the  contraot  time. 
.The  proof  does  not  show  that  any  objeotioa  was  made  to  his  cutting  on  the* 
Levi  Jackson  home  place,  or  that  he  was  in  anywise  hindered  in  cutting; 
the  timber  on  that  tract,  so  that  if  he  was  hindered  by  the  plaintiffs'  act» 
from  cutting  the  timber  on  the  Edwards  plaoe  that  would  be  no  excuse  for 
his  not  getting  out  the  timber  on  the  Levi  Jaokson  home  place.    The  rul» 
is  that  a  sale  of  the  timber  on  a  certain  tract  of  land,  to  be  removed  in  » 
given  length  of  time,  is  only  a  mUto  of  so  much  timber  as  is  removed  within 
the  time.    (Chestnut  v.  Green,  ^  Ky.  Law  Bep.,   — ;  Monroe  v.  Bowen,  26 
Mich,  622;    Kennedy  v.   Dawfl0D>   90  Mteh..   88;    Saltonstall   v.    Little,  90 
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PeDD.,  492;  Reed  v.  Merrlfield,  10  Met.,  165;  Fletcher  v.  LiyiogEtoD,  158 
Mass.,  388;  King  t.  Merriman,  88  Minn.,  47;  Clark  t.  Guest,  64  Ohio  State 
Rep.,  298;  Strong  v.  Eddy,  40  Vt.,  547;  Larson  v.  Cook,  85  Wis.,  564.)  Under 
this  rule  Hardin,  on  the  fact  shown,  was  not  entitled  to  cut  or  remove  any 
of  the  timber  on  the  Le'vi  Jackson  home  place  after  the  expiration  of  the 
-contract  on  December  9,  1903. 

If  the  Edwards  place  was  included  in  hie  contract,  and  he  was  prevented 
by  the  plaintiflFs  from  cutting  the  timber  on  that  tract  during  the  time 
allowed  by  the  contract,  he  should  be  allowed  a  reasonable  time  after  the 
expiration  of  his  contract  to  get  oflF  the  timbei  from  the  Edwards  tract. 
TThis  brings  us  to  the  question  whethei  the  Edwards  tract  is  included  in  the 
contract.  The  proof  leaves  no  doubt  that  tlie  Edwards  tract  was  not  in- 
tended to  be  included  in  the  sale;  but  it  is  insisted  that  it  is  covered  by  the 
language  of  the  contract.    The  situation  is  shown  in  the  accompanying  plat: 


N. 


Henry  Yadon. 


^ 


o 


\ 


S. 


N. 


Joe  Yadon. 


J.  Moore. 


3 
X 


Jackson  home 
place. 


E. 


^^ 


9-  H 

3 

X 

ft. 

m 


8am '1  Black. 
Sani*l  Mori. 


It  will  be  observed  that  if  we  are  governed  by  the  exterior  boundaries 
given  in  the  contract  alone  the  Edwards  place  and  the  tracts  marked  "Wal- 
don"  and  "State  Hill"  will  be  included.  But  the  vendors  did  not  own 
either  the  Waldon  or  State  Hill  tracts,  and  the  Edwards  place  was  the  in- 
dividual property  of  Ella  Jackson  and  had  been  o«?ned  by  her  individually 
for  fifteen  years.  The  Levi  Jackson  home  place  was  owned  by  the  three 
Tenders  jointly.  While  parol  evidence  is  inot  competMit  to  vary  a  writing. 
It  is  competent  to  identify  the  subject-matter  of  the  contract  and  to  show 
'vvhat  objects  were  at  the  time  known  by  the  terms  they  used.  For  instance. 
If  a  tract  of  land  is  designated  as  Black  Acre,  or  as  Smith's  home  place,  it 
Is  competent  to  show  what  land  was  so  known  at  the  time  the  contract  was 
made.  The  proof  satisfactorily  shows  that  at  the  time  this  contract  was 
made  the  Levi  Jackson  home  place  was  not  understood  to  include  either  the 
>^aldon,  State  Hill  or  Edwards  tracts,  and  that  when  the  parties  In  the 
contract  designated  the  land  as  the  Levi  Jackson  home  place  they  did  not 
understand  that  either  of  these  three  tracts  were  included.  The  contract 
elves  the  exterior  boundaries  of  the  Levi  Jackson  home  place,  but  It  does 
not  follow  that  all  the  land  within  these  exterior  bounds  is  covered  by  the 
•contract,  for  we  must  give  some  force  to  all  the  words  of  the  contract,  and. 


LINN  7.  HAOAN's  ADU'K.  1113 

taking  it  all  together,  we  are  satisfied  that  only  the  timber  on  the  Levi  Jack. 
«on  home  place  was  sold,  and  that  the  meaning  of  the  contract  is  that  all 
the  land  within  the  esterior  bounds  given,  which  was  then  known  as  the 
Levi  Jackson  home  place,  was  included  In  the  contract. 

There  was  no  need  that  the  plalntifffi  should  attack  the  contract  on  the 
ground  of  fraud  or  mistake,  charging  that  the  description  of  the  property 
as  given  in  the  contract  was  given  by  mistake,  for  the  ambiguity  heie  is 
latent.  The  dliSculty  does  not  arise  on  the  face  of  the  contract,  but  ia 
raised  by  parol  evidence,  and  the  ambiguity  which  is  thus  raised  by  parol 
evidence  may  be  removed  by  parol  evidence  showing  what  land  at  the  time 
J;he  contract  was  made  was  known  and  designated  as  the  Levi  Jackson  home 
place.  Wp,  therefore,  conclude  that  the  vendee  under  the  contract  had  no 
right  to  the  timber  on  the  Edwards  place,  and  having  no  right,  it  can  not 
^complain  that  he  was  estopped  when  he  undertook  to  cut  it. 

While  the  plaintiffs  did  not  pet  out  their  case  as  aptly  as  they  might  have 
done,  still  they  did  in  their  amended  pleadings  set  It  all  out,  and  issue  hav- 
ing been  joined  on  these  pleadings  and  the  case  tried  without  objection  to 
the  manner  in  which  the  Issue  was  made,  the  case  must  now  be  tried  on  the 
merits. 

Judgment  reversed  and  cause  remanded  fcr  a  judgment  in  favor  of  the 
plaintiffs  as  above  indicated. 


LINN  V.  HAGAN'S  ADM'R. 

(Filed  June  13,  1905— Not  to  be  reported.) 

Service  of  prnoess  upon  nonresident— Where  an  udmlnistratrix  living  in 
another  State  was  only  brought  before  the  court  on  an  appeal  In  on  action 
which  hod  been  instituted  by  her  deceased  husband,  eection  542,  Civil  Code, 
has  no  application,  and  service  of  process  in  such  case  was  proper  in  this 
State.  The  appeal  being  In  effect  a  proceeding  to  set  aside  a  judgment 
against  her  testator,  she  was  a  proper  party  to  the  appeal. 

Greene  &  VanWlnkle  and  N.  W.  Halstead  for  appellant. 

F.  Hagan  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Chief  Justice  Hobson  delivered  the  following  opinion  on  motion  to  quash 
process : 

On  December  31.  1903,  F.  J.  Hagan  recovered  judgment  against  J.  H. 
Linn  in  the  Bullitt  Circuit  Court.  On  March  91.  1905,  Linn  filed  a  trans- 
•crlpt  of  the  record  In  this  nourt  and  filed  with  the  record  a  statement  of  the 
parties  to  the  appeal,  from  which  it  is  shown  that  F.  J.  Hagan  is  dead  and 
that  Mary  J.  Hagan  is  the  administratrix  of  his  estate.  Process  was  issued 
upon  the  appeal  and  served  upon  the  administratrix  in  Bullitt  county,  sishe 
lias  entered  a  motion  to  quash  the  process  and  in  support  of  the  motion  has 
filed  an  affidavit,  in  which  she  says  that  when  the  process  was  served  upon 
her  she  was  In  Bulllit  county  as  a  witness  for  the  Commonwealth  to  testify 
on  the  trial  of  one  Barbour,  indicted  for  the  murder  of  her  husband,  F.  J. 
Hagan;  that  she  was  ordered  by  the  court  to  attend,  and  in  obedience  to  the 
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order  of  the  court  onme  from  her  home  near  Montgomery,  Ala.,  to  testlfj 
on  the  tri.il.  At  the  time  of  his  death  F.  J.  Hagan  was  a  resident  of  Ala- 
bama. UU  will  was  probated  there  and  appellee  was  appointed  executrix 
In  Alabama,  and  qualifled  there.  She  has  not  been  appointed  in  Kentucky 
and  has  not  qualifled  here.  She  is  a  resident  of  Alabama.  Section  542  of 
the  Civil  Code  is  relied  on :  "A  witness  shall  not  be  liable  to  be  sued  in  a 
county  in  which  he  does  not  reside,  by  being  served  with  a  summons  in  such 
county  while  going,  returning  or  attending,  in  ubedienoe  to  a  subpoena.*' 

This  section  has  no  applloation.  It  refers  only  to  the  venue.  While  a  wit- 
ness may  not  be  sued  in  a  county  in  which  he  does  not  reside,  by  beini^ 
served  with  a  summons  in  that  county  while  attending  in  obedience  to  a 
subpoena,  he  may  be  sued  in  his  own  county  or  in  a  county  where  the  court- 
would  otherwise  have  jurisdiction,  and  may  be  served  with  a  summons  while 
attending  under  the  subpoena.  The  purpose  of  the  section  is  Fimply  to  pre- 
vent the  courts  of  the  county  where  a  witness  is  in  attendance  under  a  sub- 
poena from  acquiring  jurisdiction  over  him  by  the  service  of  process  in  that 
county  while  he  is  there  in  obedience  to  the  suhpoena. 

In  Lewie  v.  Miller,  24  Ky.  Law  Rep.,  25S8,  the  heir  at  law  under  the  will 
had  come  to  Kentucky  to  testify  as  a  witness  In  an  appeal  which  she  had 
taken  from  the  order  of  the  county  court  probating  her  ancestor's  will,  and 
while  here  was  sued  by  a  creditor  of  the  estate.  It  was  held,  after  an  ezam- 
inatlou  of  the  authorities,  that  she  was  not  exempt  from  the  service  of 
prooees.  The  same  conclusion  was  reached  by  the  Maryland  Court  of  Ap- 
peals in  Mullen  v.  Sanborn,  85  L.  R.  A.,  721.  In  a  note  to  that  case,  at  page^ 
781,  it  l9  said:  *'A  resident  of  another  State  or  country,  who  has  in  good 
faith  come  into  a  State  as  a  witness  to  give  evidence  in  a  cause,  is  exempt 
from  service  of  process  for  the  commencement  of  a  civil  action  against 
him." 

Many  authorities  are  colUcted  supporting  the  text,  but  this  case  does  not 
come  within  the  rule.  The  exemption  of  the  witness,  when  allowed,  is  a 
personal  one.  In  shis  case  Mrs.  Hagan  is  not  sued  personally.  She  is  only 
sued  as  administratrix.  NO'personal  judgment  can  be  rendered  against  her. 
This  is  a  proceeding  to  set  aside  a  judgment  obtained  by  F.  J.  Hagan  in  his 
lifetime.  It  is  an  appeal  in  the  same  case  in  which  the  judgment  was  ren- 
dered. In  the  caFe  of  a  nonresideiit  plaintiff,  who  recovers  judgment  in  the 
courts  of  this  State  and  dies  pending  the  appeal,  the  action  may  of  neoes- 
sity  be  revived  against  the  foreign  administrator,  for  if  an  administrator  is 
appointed  in  this  State,  he  would  have  no  assets  and  no  means  to  employ 
counsel,  and  the  estate  should  be  represented  on  the  appeal  by  the  real  party 
in  interest.  Were  the  other  rule  followed  great  injustice  might  be  done  to 
this  class  of  litigants.  We,  therefore,  conclude  that  the  foreign  administra- 
tor was  a  proper  party  to  the  appeal,  as  the  appeal  is  in  effect  simply  a  pro* 
oeeding  to  set  aside  a  judgment  In  favor  of  her  testator  against'  appellant. 
When  she  was  in  the  State  and  was  personally  served  the  service  simply 
brought  her  before  the  court  as  personal  representative.  No  advantage  was 
taken  of  her  presence  in  the  State  to  sue  her  in  the  courts  of  the  State  by 
reason  of  her  presence  here  as  a  witness.  She  has  simply  been  brought 
before  the  court  on  an  appeal  in  an  action  whlcn  her  intestate  instituted. 

The  former  opinion,  delivered  on  May  30,  is  withdrawn,  as  it  was  based 
upon  A  misunderstanding  of  the  facts. 

Motion  overruled. 


BEGLET,  &c.  V.  COMBS,  &c. 

(Filed  June  18«  1006— Not  to  be  repoited.) 

Landfl— Sale  of— Branded  timber— In  an  action  to  recover  balance  of  pnr-. 
ohaae  money  for  a  tract  of  land,  the  defense  being  that  the  pDrcbaserfl  bought, 
the  land  and  all  that  was  on  it,  and  the  seller  pleading  in  a  reply  that  some 
of  the  timber  bad  been  branded  as  sold  timber,  and  that  while  it  was  by 
mistake  om'ltted  from  the  deed,  still  the  purchasers  were  aware  of  the  fact, 
that  it  had  been  sold  and  that  the  deed  of  sale  was  of  leoord,  the  facts  of  the. 
sale  being  such  as  to  prevent  a  oouit  of  equity  from  enforcing  the  sale,  it. 
will  be  rescinded,  and  the  purchasers  will  be  adjudged  a  lien  for  the  pur- 
chase money  and  interest  and  be  charged  reasonable  rent  for  the  land  while^ 
they  held  it. 

Haselrigg  ft  Haselilgg  and  F.  J.  Kllgore  for  appellants. 

Appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

On  March  10,  1900,  Felix  Begley  and  wife  sold  to  Laura  Combs  a  tract  of 
land  belonging  to  Mrs.  Begley  for  1600,  of  which  $800  was  paid  down  and  a. 
note  executed  for  1900,  they  executing  to  her  a  title  bond   by  which   they 
bound  themselves  to  make  her  a  good  title  to  the  property.    She  failed  to. 
pay  the  note,  and  they  filed  this  suit  to  recover  on  the  note  and  enforce  a. 
lien  on  the  land.    The  defendants  pleaded  that  they  bought  the  land  with, 
all  that- was  on  it,  and  that  one  John  W.  Combs  owned  certain  of  the  tim- 
ber on  the  land,  and  that  his  title  to  the  timber  was  superior  to  theirs;  that, 
it  was  agreed  at  the  time  of  the  trade  that  if  the  plaintiffs  cunld  not  make, 
a  good  title  to  this  timber  the  IHOO  was  to  be  a  full  payment  for  the  land. 
The  plaintiffs  pleaded  that  the  timber  had  been  sold  for  the  debts  of  Mrs^ 
Begley 's  father,  who  had  given  her  the  land;  that  she  did  not  own  the  tim- 
ber and  that  the  purchasers  well  knew  this  when  the  trade  was  made,  the. 
timber  having  been  branded  and  the  deud,  therefore,  being  of  record ;  that. 
It  was  expressly  agreed  that  all  the  branded  timber  belonged  to  a  third  per- 
son, and  that  by  oversight  or  mistake  the  timber  was  not  excepted  from  the. 
bond.    Proof  was  taken  and  on  final  hearing  the  court  dismissed  the  plain- 
tiffs petition,  and  they  appeal. 

The  proof  f^hnws  that  the  timber  was  of  value  1200.  It  also  shows  that  the. 
purchRsers  knew  that  the  timber  had  been  branded  and  sold  to  a  third  per- 
son under  an  order  of  the  court  for  the  payment  of  the  debts  of  Mrs.  Beg-. 
ley's  father.  The  contract  of  sale  was  made  by  Mrs.  Begley 's  son,  Samuel 
Begley.  His  testimony  tends  to  sustain  the  allegations  of  hf  r  pleadings^ 
On  the  other  hand,  the  testimony  of  the  defendant,  Robert  Combs,  and  that 
of  several  other  witnesses  tends  to  sustain  the  statements  of  the  answer. 

The  bond  calling  for  the  land  necessarily  embraced  everything  upon  it  in. 
the  absence  of  proof  of  fraud  or  mistake.  When  the  plaintiffs  attacked  the. 
bond  for  fraud  or  mistake  in  not  excepting  the  branded  timber  out  of  the 
sale  the  buiden  of  proof  was  upon  them.  The  note  which  the  defendants, 
executed  is  an  absolute  promise  to  pay,  and  they  can  not  attack  it  without, 
proof  of  fraud  or  mistHke,  by  showing  a  parol  agreement  to  the  effect  that 
their  promise  was  conditional  and  that  they  were  not  to  pay  the  note  unless 
they  got  the  branded  timber.     (Dale  v.  Pope,  4  Litt.,  467.)    In  other  words*. 
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\ipoD  the  face  of  the  papers  the  defendants  must  pay  Mrs.  Begley  1200,  and 
Upon  the  face  cf  the  papers  she  must  convey  to  them  the  tract  of  land  de- 
Bciibed  in  the  bond  with  all  that  is  on  it;  but  she  has  no  title  to  convey  to 
them  the  branded  timber,  and  to  this  extent  her  title  fails.  The  proof  leaves 
no  doubt  that  the  purchasers  knew  that  the  branded  timber  did  not  belong 
to  Mrs.  Begley,  and  althonffh  it  shows  that  Samuel  Begley  said  that  the 
sale  of  the  branded  timber  was  void,  they  were  bound  to  know  thst  if  the 
sale  was  not  void  they  would  get  no  title  to  the  timber.  It  also  shows  that 
Samuel  Begley  had  only  authority  to  sell  the  property  which  his  mother 
owned.  He  had  no  authority  to  sell  what  she  did  not  own.  The  purchaser 
knew  he  was  only  authorized  to  sell  his  mother's  property.  We  can  not  en- 
force the  contract  of  sale  because  to  do  this  would  be  either  to  make  the 
purchasers  pay  for  what  they  did  not  get  or  to  make  Mrs.  Begley  responf^ible 
for  what  she  did  not  authorize  her  son  to  sell.  In  equity,  therefore,  the 
contract  must  be  rescinded.  The  purchasers  will  be  adjudged  a  lien  on  the 
land  for  their  purchase  money,  with  interest;  also  for  the  enhancement  of 
the  land  by  leason  of  their  improvements,  and  they  will  be  charged  a  i«a- 
Bonable  rent  for  the  land  while  they  have  held  it. 

Judgment  reversed   and  cause  remanded  for  a   judgment  as  above  indi- 
cated. 


COMMONWEALTH  v.  STANDARD  OIL  CO.  (Case  No.  7.) 

(Filed  June  18,  1906— Not  to  be  reported. ) 

Penal  acMon— Retailers  of  oil— Wagon— TTnit  of  taxation— Section  4224, 
Kentucky  Statutes,  provides  a  dlflferent  class  of  retailers  of  oil  from  ped- 
'dlers,  of  which  it  has  been  held  that  "the  unit  of  taxation  is  the  wagon 
Used  in  the  business  of  transporting  oil  for  sale."  and  in  a  penal  action  by 
the  Commonwealth,  under  section  11  of  the  Criminal  Code,  to  recover  of 
the  Standard  Oil  Co.  a  penalty  for  retailing  oil  without  a  license  so  to  do, 
where  the  Innguage  shows  that  it  was  brought  under  section  4324,  Kentucky 
Statutes,  a  demurrei  thereto  should  have  been  overruled. 

N.  B.  Hnys,  Chas.  H.  Morris  and  J.  R.  Layman  for  appellant. 

Humphrey,  Hines  &  Humphrey  and  C.  B.  Blakey  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  Commonwealth  instituted  this  penal  action  under  section  11  of  the 
Criminal  Codw  to  recover  of  the  Standard  Oil  Co.  n  penalty  for  retailing  oil 
without  a  license  so  to  do.  A  general  demurrer  was  interposed  to  the  peti- 
tion, and  sustained  by  the  court.  From  the  judgment  dismissing  the  peti- 
tion this  appeal  is  prosecuted. 

No  reason  is  given  in  the  record  for  the  ruling  of  the  court,  but  It  is  said 
in  appellee's  brief  that  it  was  based  on  the  iact  that  the  allegations  of  the 
pleading  were  not  sufflciently  definite  for  the  court  to  determine  whether 
the  action  was  to  recover  the  penalty  for  doing  the  business  of  a  peddler 
without  license,  or  for  that  denounccni  against  those  doing  the  business  of 
retailing  oils  without  the  license  required  by  section  4224,  Kentucky  Stat- 
utes.    It  is  conceded  by  appellee  In  its   brief   that  if  the  action  is  under  the 


latter  statDte   the  demurrer  should  have  been  overruled.    Appellee  was  not 
proceeded  agaioet  as  a  peddler.    There  Is  no  allusion  in  the  pleading  to  that 
class  of  itinerant  venders.    The  word  *' peddler"  is  a  well-known  common- 
law  term,  and  the  statute  provides  a  license  for  this  class  of  retail  venders, 
by  name.     Section  4224  provides  for  a  different  class  of  retailers  of  oil  from 
peddlers,  of  which,  as  said  in  Standard  Oil  Go.  v.  Commonwealth.  26  Ey. 
Law  Rep.,  927,  *^the  unit  of  taxation   is  the  wagon  used  in  the  business  o^. 
transporting  oil  for  sale."    The  language  of  the  petition  clearly  shows  that, 
the  proceeding  is  under  section  4221.     It  is  in  substance  the  same  us  the  in- 
dictments in  the  various  cases  between  the  same  parties  this  day  decided 
and  is  subject  to  the  siime  principle  of  recovery.     The  diflFerence  is  only  aa. 
to   the  form  of  action  adopted. 

The  demurrer  should  have  been  overruled  and  the  Judgment  is,  therefore^ 
reversed  for  proceedings  consistent  herewith. 


STRAIGHT  CREEK  COAL  CO.  v.  HANEY'S  ADM'R. 
(Filed  .Tune  18,  1«05— Not  to  be  reported.) 

1.  Damages— Instructions— In  an  action  against  a  coal  mining  company- 
by  an  administrator  for  the  killing  of  his  intestate  by  a  falling  "stump." 
an  instruction  upon  contributory  negligence  should  have  been  given.  The 
work  of  talking  out  "stumps"  in  a  coal  mine  is  hazardous,  only  experienced 
men  aie  put  at  such  work,  and  they  must  exercise  precaution:  niu\  whether 
the  deceased  used  proper  care  was  a  question  for  the  jury,  which  x)  ey  might 
determine  from  the  circumstances  of  the  falling  of  the  roof  as  wt- II  as  the 
testimony  of  the  witnesses. 

2.  Same— An  instruction  that  assumed  that  the  mine  was  in  a  dnngeroua 
condition  was  objectionable. 

3.  Same— Evidence— Statements  of  the  section  boss  made  upon  the  day  of 
the  accident  were  not  competent  as  subst^intive  evidence  against  appellant, 
but  were  only  admissible  to  impeach  him,  and  when  admitted  for  such 
purpose  the  jury  should  be  Instructed  that  they  should  only  be  considered 
for  the  purpose  of  contradicting  the  witness. 

Prewitt  &  Serff,  Theobald  &  Theobald,  E.  B.  Wilhoit  and  Hazelrigg  & 
Hazelrigg  for  appellant. 

James  Andrew  Scott  and  Prater  &  Waugh  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

Appellee's  Intestate  was  a  miner  in  appellant's  employ.  While  he  waa. 
employed  in  the  coal  mine  in  taking  out  what  is  called  a  stump,  a  slate  fell 
from  overhead  upon  him  and  killed  him.  This  action  was  brought  to  re- 
cover for  bis  death  on  the  ground  that  the  fall  of  the  slate  was  due  to  the- 
negligence  of  the  company  in  failing  to  sufficiently  prop  up  the  roof  of  the 
mine  at  a  point  where  it  was  incumbent  upon  it  to  maintain  props,  which 
were  neoessary  for  his  safety  in  the  taking  out  of  the  stump,  and  that  he 
did  not  know  that  the  props  had  not  been  put  up  by  appellant,  or  know  of 
the  dangerous  condition  of  the  mine.    The  defendant  denied  the  allegationii 
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'Of  tbe  petition  as  to  negligenoe  and  pleaded  contiibntoiy  Degligence  on  the 
^Art  of  the  Intestate.  The  juiy  found  for  the  plaintiff  in  the  gum  of  $10,000, 
Und  the  defendant  appeals.    The  court  instructed  the  jury  as  follows: 

*'lst.  The  court  Instructs  the  jury  that  it  was  the  duty  of  the  defendant 
to  exercise  reaRonable  care  to  provide  the  dfceaeed*  William  Haney,  with  a 
reasonably  &afe  place  to  work,  considering  the  nature  of  his  employment, 
and  if  the  Jury  believe  from  the  evidence  that  under  the  custom  of  miners 
engaged  in  drawing  stumps  in  defendant's  mine  at  the  place  where  deceased 
was  killed  it  was  the  duty  ot,  defendant  to  put  up  posts  in  the  neck  of  the 
old  rooms,  and  shall  further  believe  from  the  evidence  that  the  defendant 
negllgentlj  failed  to  set  u\i  said  poets,  and  by  reason  of  said  failure  slate  was 
caused  to  fall  from  the  roof  of  said  mine  upon  deceased  and  kill  him,  and 
that  defendant's  agents,  whose  duty  it  was  to  look  after  the  safety  of  said 
mine  at  the  place  where  deceased  was  killed,  knew,  or  by  the  exercise  of 
reasonable  care  could  have  known,  of  the  dangerous  condition  of  said  mine 
in  time  fo  have  prevented  the  death  of  deceased,  they  will  find  for  plaintiff 
and  fix  the  damages  as  in  instruction  No.  2. 

''3d.  The  court  instructs  the  jury  that  the  deceased,  William  Haney.  in 
undertaking  to  work  for  defendant  at  the  point  where  he  was  killed,  assumed 
iill  the  risks  ordinarily  attending  the  performance  of  such  work,  and  that 
it  was  his  duty  to  exercise  reasonable  care  to  protect  himself  from  the  dan- 
gers ordinarily  incident  to  such  employment;  and  although  the  jury  may 
believe  from  the  evidence  that  the  defendant  or  its  agents  were  negligent 
as  In  Instruction  No  1,  yet  if  they  shall  further  Ijelieve  from  the  evidence 
that  the  deceased.  William  Haney,  knew,  or  by  the  exercise  of  reasonable 
xare  could  have  known,  of  the  dangerous  condition  of  the  roof  of  said  mine 
in  time  to  have  preventeil  the  slate  from  falling  upon  him,  and  with  such 
-knowledge,  or  means  of  know^ledge,  continued  to  work  at  the  place  where  he 
wn!4  killed,  and  was  so  at  work  when  killed,  the  law  is  for  the  defendant, 
"oiui  the  jury  will  so  find." 

lint  the  court  did  not  give  the  jury  any  instruction  on  contributory  negli- 
'^ence.  This  it  should  have  done.  The  work  of  taking  out  the  stumps  in 
i\  conl  mine  is  peculiarly  hazarflous  for  the  reason  that  the  stump  holds  up 
thereof  of  the  mine,  and  when  it  is  taken  out  thereof  is  liable  tii  fall  unless 
"properly  secured.  Only  experienced  men  are  put  at  the  work,  and  they,  in 
tloing  work  so  dangerous,  must  necessarily  exercise  precaution.  Whether 
the  deceased  used  proper  care  In  taking  out  the  stump  was  a  question  which 
the  jury  might  determine,  not  only  from  the  direct  evidence  of  the  witness, 
but  from  the  circumstances  attending  the  falling  of  the  roof.  Instruction 
^  submitted  to  the  jury  the  question  whether  the  deceased  assumeii  the  risk. 
ami  whether  he  knew,  or  by  the  exercise  of  reasonable  care  could  have 
known,  of  the  dangerous  condition  of  the  mine;  but  it  did  not  submit  to 
the  jury  the  question  whether,  although  he  did  not  know  of  the  dangerous 
x:ondltion  of  the  roof  and  could  not  have  known  of  it  by  ordinary  care,  be 
used  such  care  as  might  be  reasonably  expected  of  him  under  the  circam- 
stances,  and  but  for  this  would  not  have  been  killed.  The  defendant  asked 
the  court  to  give  the  jury  such  an  instruction,  which  was  refused. 

The  evidence  tends  to  show  that  he  was  engaged  at  the  time  in  taking 
tlown  the  last  part  of  the  stump;  that  the  bank  bosfi  had  dliect«d  hlna  to 
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leave  a  sprag  at  stumps,  and  tbey  had  left  them  at  eight  or  more  places  to 
keep  the  roof  from  falling;  that  he  had  left  no  sprag,  and  if  the  prop  had 
l)een  put  up  he  would  not  have  heen  hurt.  It  was  also  shown  that  the 
itumps  had  heen  drawn  ahead  of  the  place  where  the  deoedent  was  at  work 
on  the  opposite  side  of  the  entr^;  that  this  made  the  work  more  dangerous, 
throwing  the  weight  on  his  side  and  that  the  fall  would  not  likely  have 
oconrrod  if  this  had  not  1)een  done.  Before  the  fall  occurred  the  bottom 
part  of  the  entry  had  heaved  up  about  a  foot,  indicating  that  some  change 
was  going  on.  The  jury  might  have  inferred  that  the  fall  would  not  have 
€(icurred  if  the  intestate  had  put  up  the  posts  or  if  the  coal  further  out  in 
the  entry  had  not  first  been  taken  out.  The  break  occurred  where  the  Intes- 
tate  was  at  work,  and  under  all  the  proof  it  is  the  duty  of  the  miner  to  post 
the  roof  where  he  is  taking  out  the  coal.  The  intestate  had  not  left  a  sprag 
as  the  mine  boss  directed  him  to  do  While  the  evidence  did  not  conclu- 
sively establinh  these  facts,  there  was  evidence  tending  to  show  them,  and 
from  which  the  jury  might  have  inferred  them.  The  court  should  have  in- 
structed the  jury  that  if  the  death  of  the  intestate  was  due  to  his  dis^obedi- 
«nce  of  the  order  of  the  boss  a$:  to  leaving  a  sprag,  anil  to  his  failure  prop- 
erly to  prop  the  roof  of  the  mine  when  he  removed  the  coal  under  it,  or  if 
he  failed  to  exercise  ordinary  care  for  his  own  safety  and  but  for  this  would 
not  have  been  hurt,  they  should  find  for  the  defendant. 

In  the  lirst  instruction  the  words  ''under  the  custom  of  miners  engaged 
In  drawing  stumps,"  should  have  been  omitted  and  in  lieu  thereof  these 
words  should  be  substituted,  *'lnthe  ordinary  course  of  the  business."  The 
Instruction  is  also  objectionable  in  that  it  assumes  that  the  mine  was  In  a 
dangerous  condition,  and  after  the  words  ''and  kill  him"  this  should  be 
inserted,  "and  that  said  mine  at  the  time  was  not  in  a  reasonably  safe  con. 
<lltion." 

The  statements  of  the  section  boss  made  on  the  day  after  the  occurrence 
were  not  competent  as  substantive  evidence  agaln.st  appellant.  They  were 
-only  tfdmis.cible  to  impeach  him,  and  when  admitted  for  this  purpose  the 
•court  should  instruct  the  jury  that  they  are  not  to  be  considered  as  substan- 
tive evidence,  but  only  to  contradict  the  witness.  On  another  trial  in  lieu 
•of  the  words  in  instruction  8,  '*by  the  exercise  of  rea.^onable  care  could 
have  known,"  the  court  will  Insert  these  words  '*by  the  exercise  of  ordinary 
•care  in  the  discharge  of  his  duty  could  have  known;"  and  in  lieu  of  the 
words  "with  such  knowledge  or  means  of  knowledge,"  he  will  insert  the 
words  "with  such  knowledge  of  the  danger  or  with  such  reason  to  know 
It."    (East  Jellioo  Goal  Co.  v.  Golden,  25  Ky.  Law  Rep.,  2056. ) 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

«ludge  Nunn  dissenting. 
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Husband  and  wife— Divorce— -Five  years'  separation— Subsequent  insanity 
of  wife— Effeci  — In  an  action  by  the  husband  against  his  wife  for  a  divorce 
on  the  ground  of  "living  separate  and  apart  without  any  cohabitation  for 
five  consecutive  years  next  before  thi  application,"  an  allegation   in  the 
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petition  that  the  wife  **had  heeo  previously  adjudged  a  lunatic,  and  Is  now 
an  Incurable  lunatic  and  confined  in  a  sanitarium  in  New  York,  where  she 
now  resides,  and  that  for  five  consecutive  years  next  before  she  was  adjudged 
a  lunatic  they  lived  separate  and  apart  and  without  any  cohabitation,  and 
since  that  time  they  have  continued  to  live  separate  and  apart  and  without 
any  cohabitation,"  Held— That  if  while  she  was  sane  she  and  her  husband 
lived  apart  without  any  cohabitation  for  five  consecutive  years,  a  cause  of 
action  for  divorce  accrued  to  him,  and  this  cause  of  action  is  not  destroyed  by 
the  fact  that  she  subsequently  beonnie  insane. 

9.  Allegations  must  be  proved— Defense  by  wife's  committee— Under  our 
statute  the  allegations  of  the  petition  are  not  to  be  taken  as  true,  but  must 
be  proved,  and  the  wife's  committee  may  make  for  her  any  defense  which 
she  could  make  for  herself. 

R.  W.  Nelson.  L.  J.  Crawford  and  Hazelrlgg  &  Hazelrigg  for  appellant 

Brent  Spenoe  and  Thos.  P.  Carothers  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

By  section  2117,  Kentucky  Statutes,  the  following  is  made  a  ground  for 
divorce  to  both  husband  and  wife:  "Living  apart  without  any  cohabitation 
for  five  consecutive  years  next  before  the  application." 

This  is  an  action  for  divorce  brought  by  the  husband  under  the  statute. 
He  states  in  his  petition  that  be  and  the  defendant,  Luoassia  B.  Andrews, 
were  married  on  March  4,  18t}6;  that  on  February  16,  1002,  she  was  adjudged 
to  be  of  unsound  mind;  that  for  more  than  five  years  next  before  that  date 
they  had  lived  separate  and  apart  without  any  cohabitation,  and  that  since 
that  time  they  have  continued  tu  live  separate  and  apart  and  without  any 
cohabitation;  that  the  cause  for  divorce  occurred  within  five  years  next 
before  January  16,  1902,  and  within  five  years  next  before  the  commence- 
ment of  the  action;  that  the  defendant,  Lucassia  B.  Andrews,  is  an  In- 
curable lunatic,  and  about  February  IS,  190S,  was  placed  by  her  committee 
In  a  sanitarium  at  White  Plains,  in  the  State  of  New  York,  where  she  now 
resides. 

The  petition  was  filed  on  October  5,  1904.  The  committee  of  the  lunatic 
was  made  a  defendant  to  the  action  and  a  warning  order  was  made  against 
the  lunatic.  The  committee  and  the  warning  order  attorney  filed  a  general 
demurrer  to  the  petition  which  the  court  sustained,  and  the  plaintiff  falling 
to  plead  further,  dismissed  the  action. 

In  Pile  V.  Pile',  94  Ky.,  808,  it  was  held  that  it  is  no  ground  of  divorce 
under  the  statute  above  quoted  that  the  husband  and  wile  have  lived  apart 
without  any  cohabitation  for  five  consecutive  years  by  reason  of  the  lunacy 
of  the  wife  and  her  being  confined  in  a  lunatic  asylum,  with  no  hope  of  re- 
covery. The  court  said:  "This  man,  when  he  took  the  unfortunate  woman 
to  be  his  wife,  vowed  at  the  altar  to  love,  cherish  and  protect  hei  in  sick- 
ness and  in  health,  and  whether  the  wife  is  diseased  in  mind  or  body,  bis 
marriage  vow  should  and  must  be  observed.  The  more  helpless  she  becomes, 
the  greater  his  duty  to  love  and  protect  her.  The  wife  has  never  abandoned 
the  husband,  but  is  now  confined  in  the  asylum  for  lunatics  by  his  consent 
and  direction.    The  chancellor  did  right  in  dismissing  his  petition." 

We  adhere  to  the  rule  thus  laid  down,  but  the  allegations  of  the  petition 
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do  not  bring  this  case  wltbin  it.    A  person  is  presumed  sane  until  the  con- 
trary appears.    It  is  presumed  that  Mrs.  Andrews  was  sane  when   she  was  • 
married,  and  that  she  continued  sane  until  she  was  adjudged  a  lunatic.    The  - 
judgment  is  conclusive  that  she  was  a  lunatic  at  that  time,  and  it  Is  prima  > 
facie  evidence  of  her  lunacy  at  a  subsequent  period,  but  it  raises  no  pre- 
sumption that  she  was  a  lunatic  at  any  previous  time.    If  while  she  was  sane  ' 
she  and  her  husband  lived  apart  without  any  cohabitation  for  five  consecu-  - 
tive  years  a  cause  of  action  for  divorce  accrued  to  him,  and  this  cause  of  r 
action  is  not  destroyed  by  the  fact  that  she  subsequently  became  Insane.    Iik. 
2  Bishop  on   Marriage  and   Divorce,  section   618,  the  rule  is  thus  statedc  -. 
* 'Divorce  being  a  civil  proceeding,  and  it  being  established  practice  in  th^* 
civil  department  of  our  law  to  maintain  suits  against  insane  parties  the?- 
same  as  against  sane  ones,  there  can  be  no  just  ground  for  excepting  divoroo?* 
causes.    Both  in  reason  and   in  authority  insanity  may  excuse  an  act  other-'- 
wise  unlawful,  but  where  it  does  not  it  is  no  defense  against  the  in jured ! 
person's  claim  for  redress.    To  deny  the  law's  justloe  to  the  sane  one  would* 
be  to  cast  in  part  on  the  former  the  burden  which  God  had  laid  wholly  oi> 
the  latter.    Divorce,  where  there  is  a  cause  foi  it,  is  the  plaintiff's  right. 
If  the  defendant  were  san^,  he  oould  not  prevent  it;   he  has  no  election^ 
Therefore,  it  is  not  otherwise  when  he  is  insane." 

After  showing  that  in  England  the  practice  was  to  continue  the  case  as- 
long  as  there  was  hope  of  the  defendant's  recovery,  in  section  628  the  author - 
says:    "The  practice  of  continuing  tbe  case  against  an  insane  defendant 
while  hope  of  his  recoveiy  remains  has  been  approved,  ftut  the   doctrine  of 
reason,  which  in  the  absence  of  a  controlling  statute   permits   the  cause- 
to  proceed  when  such  hope  has  fled,  appears  to  be  suflBciently  sustained  by 
our  American  authorities."    A  number  of  cases  are  collected  in  the  notes. 
(Douglas   V.  Douglas,  81   Iowa,  -121;  Stratford   v.  Stratford,  91   N.  C,  297p 
Harrigan  v.  Harrigan,  186  Cal.,  897.) 

If  the  plaintiff  had  a  cause  of  action  for  divorce  before  his  wife  became- 
insane  and  this  cause  of  action  accrued  within  five  years  before  the  institu- 
tion of  the  action,  the  action  may  be  maintained  unless  he  has  in  some  way- 
lost  the  right  of  action  which  he  then  had.  tit  is  true  the  ground  of  divorce,, 
as  stated  in  the  statute,  is  "living  apart  without  any  cohabitation  for  flT» 
consecutive  :rear8  next  before  the  application."    If  since  his  cause  of  action 
accrued  the  plaintiff  has  continued  to  live  apart  from  his  wife  without  any 
cohabitation,  he  has  not  lost  his  cause  of  action  which  he  then  had  by  rea- 
son  of  the  fact  that  during  this  time,  or  a  part  of  it,  she  has  been  a  lunatie 
and  in  an  asylum.    The  meaning  of  the  statute  is  that  living  apart  without 
any  cohabitation  for  five  consecutive  years  shall  not  be  ground  for  divorce, 
unless  it  is  continued  up  to  the  time  of  tbe  application.    The  fact  that  the  • 
husband  did  not  bring  his  action  until  it  was  shown  that  the  wife's  lunacy 
was  permanent  did   not  affect  his  rights.    In  fact,  in   so  waiting,  he  con- 
formed to  the  old  rule  o(  equity,  which  is  both  wise  and  just.     The  time 
elapsing  sinoe  the  wife  became  a  lunatic  can  not  be  counted  as  any  part  ot 
the  five  years  required  by  the  statute,  but  if  they  lived  apart  without  co- 
habitation for  five  years  before  she  became  a  lunatic,  and  have  since  con- 
tinued to  live  apart,  the  divorce  may  be  granted. 

Under  our  statute  the  allegations  of  the  petition  are  not  to  be  taken  av. 
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mon  oarrier,  and  on   tbe  qu98VU)i^  .01  negligence,  vne  jury  louna  lor  idq 
defendant.    The  plaintiffs  appeal. . 

The  only  qneition  which  need,  be  considered  on  the  appeal  is  whether 
Ihere  was  sufficient  evidence  to  go  to.  tbe  Jnry  on  the  question  whether  th9 
defendant  was  a  oommon  carrier.  The  proof  on  this  subject  is  as  follows: 
J.  L.  Dent  testified  as  follows  : 

"I  requested  plaintiffs  to  ship  their  stuff  from  Evansville  to  Bochester 
with  defendant  because  I  had  done  considerable  shipping  with  them  on 
Green  river,  and  the  defendant  had  requested  me  to  get  the  company  any 
business  I  could.    •    ♦    ♦ 

*'l  did  considerable  shipping  with  tbe  defendant  on  the  Hook  and  Wllford 
-and  other  boats  on  Green  river.  At  the  time  I  represented  a  fertilizer  com- 
pany. I  shipped  my  fertilisers  on  their  boats  at  so  much  per  ton,  to  be  de- 
livered at  different  points  on  Green  river*  freight  being  paid  by  the  parties 
receiving  it  in  some  cases  and  by  me  in  some  cases.  1  have  known  the  de- 
fendant's boat  to  carry  passengers,  flour,  chickens,  eggs,  oil  and  other  goods 
4ind  merchandize  for  merchants  doing  business  along  the  river." 
Noah  Daughety  made  these  stat'.ments: 

"1  am  wharfmaster  at  Morgantown  ferry.  The  defendant  operated  tow 
boats  on  Green  river  up  to  the  time  they  went  out  of  the  river.  They  did 
the  business  of  common  carriers.  They  brought  freight  to  my  wharf  and 
took  freight  from  there.  They  did  this  in  1900  and  1901.  The  boats  were 
the  Hook  and  Carson. 

Cross-examined  :  "Witness   said  they  had  no  regular  time  for  coming  and 
going;  no  fixed  terminals.    Their  chief  business  was  towing  ties  and  coal. 
Most  of  freight  brought  by  defendants  was  in  empties  returning  from  tow- 
ing coal  to  Bowling  Green." 
W.  H.  Fuller  testifies  as  follows: 

"1   was  wharfmaster  at  Morgantown   wharf  from till .  19—.    I 

know  the  defendant  company.  They  were  doing  business  on  Green  river, 
t)etween  Evansvllle  and  Bowling  Green,  and  operated  tow  boats.  The  1.  N. 
Hook  and  J.  T.  Carson  were  common  carriers.  They  brought  freight  to  my 
wharf  from  Bowling  Green  and  Kvansville,  Ind.  They  received  all  the 
freight  offered  to  them  at  my  wharf." 

Cross-examined:  *  *  *  **I  remember  they  brought  some  drummer's 
trunks  on  a  barge.  They  brought  some  brick  for  the  town  and  charged  no 
freight  for  same.  They  would  not  land  and  take  on  freight  and  i^Ssengera 
regularly  like  other  boats,  but  only  occasionally.    Their  chief  business  was 

towing  ties." 

In  appellee's  letter  head  was  this,  "Towing  a  specialty,"  and  In  letter  to 
appellants  It  said :  "This  rate  we  gave  you  is  confidential  and  we  would  not 
like  to  hear  It  spoken  of  by  outsider*."  •' 
The  proof  for  defendant  by  J.  D.  Render  was  as  follows: 
"I  am  secretary  and  treasurer  of  the  Aberdeen  Coal  and  Mining  Co.  We 
owned  the  Hook  and  Carson.  They  were  tow  boats  and  operated  on  Green 
and  Barren  rivers.  We  did  a  general  towing  business.  We  only  took  freight 
by  contract  and  carried  It  on  bargeB;*  we  did  not  hold  ourselves  out  to  the 
public  to  take  freight  for  all  who  Wanted  to  ship,  but  only  by  private  con- 
tract,   George  Fletcher  applied  to'mie  to  tow  the  freight  sued  for.    He  talked 
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to  me  by  telepboDe  from  Roclieiter.    I  offered  tu  do  it  for  1100.  faetobeK' 
sponsible  for  barge  and  oargo.    The  coilt^act  was  finally  Betcled  tbronftb  Mr. 
Walker,  my  bookkeeper.    I  told  blm  he  vciis  to  be  responsible  for  eiTgond 
barge,  and  be,  Fletcher,  wanted  to  know  if  that  was  cnfltomarj-  1  ^^ 
him  it  was.    Fletcher  aald  he  would  let  me  know  about  it  I  nrrer  talked 
to  Fletcher  at  Leitchfleld.     I  told  Mr.  T.  F.  Walker  about  it  and  went ^esi. 
and  Mr.  Walker  closed  the  trade.    When  I  came  home  I  leaned  the  taip^ 
and  material  had  been  sunk.    My  company  in  not  a  common  carrier.  i\ 
the  time  the  contract  was  made  with  plaintiff  we  were  nnder  contnct  vitb 
the  ETansTille  Grain  Co.  to  do  all  their  towing,  and  were  then  engaged  ii: 
towing  their  ties  from  Green  and  Barren  rivers  to  ETansTHIe,  Ind.  We  lid 
no  fixed  terminii  or  time  of  arrival  and  departure.    We  did  all  tovb^  b? 
private  oontract.    When  not  rushed  by  said  grain  company  we  vonld  ks« 
times  bring  some  freight  from  Evansville  in  empties.    We  bad  bo  lefmk* 
stopping  places,  but  went  direct  to  tie  yards  and  there  loaded  our  boisn 
♦    •    ♦    We  did  carry  some  fertilizers  in  barges  to  upper  Green  rlwforMr 
Dent.    We  carried  same  in  empties  and  in  large  qnantltlee.  Webroof^ 
some  trunks  from  Woodburg  to  Moigantown  to  accommodate  aomedrcs 
roers."    •    •    • 

Cross- pxamlDod :  **l  have  carried  freight  to  Morgantown  on  aeToal oen- 
lions  with  these  boats  along  about  the  time  the  barge  was  sank.  1  carrM 
chickens  and  eggs  from  MiUshed,  Threlkel,  Edgars  and  Lock  No.  l\  >^ 
these  landinga  and   took  freight  to  them   the  same  aummer  that  the  baife 

was  sunk,  and  had  done  so  before.    I  carried  fertilizer  for ^«'-^ 

the  bai^  waa  sunk  by  my  boat.'* 

Grace  Davis,  the  pilot,  testified  as  follows: 

**  Occasionally  she  would  tow  a  barge  of  stuff  for  others  in  oidertofilUi^ 
her  tow;  and  on  thie  occasion  she  was  towing  a  barge  of  brick:  this  ccci:n'<: 
only  a  few  times.'* 

Several  other  witnesses  on  behalf  of  the  defendant  gave  in  snbstioc*'  i-- 
same  evidence,  stating  that  the  boats  only  carried  occasionally  a  tai?^  ^ 
stuff  to  fill  out  their  tow;  and  that  they  were  engaged  by  the E^ao^T.;!' 
Grain  Co.  altogether. 

In  Varble  v.  Bigley,  77  Ky,,  698,  it  was  held  that  a  tow  boat  is  not  a  coil 
mon  carrier,  but  in  that  case  the  boat  which  was  sought  to  be  held  lis>' 
had  been  simply  hired  to  move  some  ooal  barges  belonging  to  the  plaintu 
The  boat  WAS  simply  furnishing  the  motive  power.    In  the  easebefcit.? 
the  barge  belonged  to  the  defendant.    It  is  not  easy  to  see  why  there  sbvU 
be  a  distinction  between  freight  put  on  the  steamboat  Hook  and  frf igbt  ?■' 
on  the  barge  which  it  propelled,  both   being  the  property  of  the  defect 
and  controlled  by  it.    Whether  it  would  carry  the  freight  on  the  sneic-'  ^' 
or  on  the  barge  was  for  it  to  determine,  and  ite  liability  In  either  ca>«t'^ 
depend  upon  whether  it  was  acting  fs  a  common  oarrler  or  a  prl^^^*^' 
for  hire.    In  the   oase  referred  to  tiie  court,  after  examining  the  aotbcrit^ 
thus  laid  down  the  rule  for  determining  whether  a  person  is  chargeable*** 
oommon  carrier:  **WheE  a  person  has  assumed  the  oharacter  of  a  cob^  ^ 
carrier,  either  by  expressly  offering  his  slices  to  all  who  will  hire  tl*^ 
or  by  so  conducting  his  buBlnefls  as  to  juatify  the  belief  on  ^e parte-'*' 
public  that  he  meant  to  become  the  «emint  of  the  public,  and  toearry^^ 
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•fill,  be  may  be  safely  presumed  to  bave  Intended  tc  assume  the  liabilities  of 
««  oommon  carrier,  for  he  was  bound  to  know  that  the  law  would  so  charge 
bim,  and  knowing,  must  have  intended  it.  But  In  order  to  Impress  upon 
him  the  character,  and  impose  upqn  him  the  liabilities,  of  a  common  carrier 
his  conduct  must  amount  to  a.  public  offer,  to  carry  for  all  who  tender  him 
«uch  goods  as  he  is  accustomed  to  carry.  When  this  is  the  case,  then  those 
who  tender  him  goodg  to  carry  accept  his  offer,  and  he  becomes  bound  to 
«arry  them;  and  if  he  refuses  to  do  so,  'having  convenience,'  and  being  ten- 
dered satisfaction  for  the  carriage,  he  is  liable  to  an  action,  unless  he  has 
reasonable  excuse  for  his  refusa).  V  ..   . 

After  elaborating  on  this  the  court  thus  summed  up  the  matter:  "Our 
conclusion  then  is,  that  a  carrier  of  gotodp.  is  not  liable  as  a  common  carrier, 
unless  he  was  under  a  legal  obligation  to  ticcept  the  goods  and  carry  them, 
and  would  have  been  liable  to  an  action  If,  without  reasonable  excuse,  he 
had  refused  to  receive  them;  and  that  be  could  not  be  liable  to  such  an 
-action  unless  he  had  expressly  and  publicly  offered  to  carry  for  all  persons 
indifferently,  or  had,  by  his  conduct  and  the  manner  of  conducting  hlB 
business,  held  himself  out  as  ready  to  carry  for  all.  We  are  aware  that  the 
rule  has  not  always,  and  perhaps  not  generally,  been  thus  restricted.  But 
as  we  have  already  said,  the  law  applicable  to  common  carriers  is  peculiarly 
rigorous,  and  it  ought  not  to  be  extended  to  persons  who  have  not  expressly 
assumed  that  character,  or  by  their  conduct  and  from  the  nature  of  their 
business  justiUed  the  belief  on  the  part  of  the  public  that  they  intended  to 
■assume  it."  This  case  is  in  accord  with  the  great  weight  of  authority. 
<Hutchinson  on  Carriers,  sections  47-57.) 

Appellants  rely  upon  Gordon  v.  Hutcherson,  87  Am.  Dec,  464;  Chevallier 
V.  Strahan,  47  Am.  Dec,  (i89,  and  the  cases  therein  cited.    But  these  cases 
are  exceptional  and  not  in  keeping  wfth  the  general  current  of  authority 
< Hutchinson  on  Carriers,  sections  .49,  62),  and  are  the  authorities  referred  to 
by  the  court  in  Yarble  v.  Blgley  when  it  said:  **We  are  aware  that  the  rule 
has  not  always,  and  perhaps  not  generally,  been  thus  restricted. "    We  re- 
.gard  this  case  as  settling  the  rule  in  this  State.    The  case  of  Robertson  v. 
Kennedy,  2  Dana,  480,  is  not  in  conflict  with  it,  for  in  that  case  the  plaintiff 
Introduced  proof  showing  that  the  defendant  was  in  the  habit  of  hauling 
for  hire  for  all  who  applied  to  him.    The  same  is  true  of  the  case  of  Farley 
V.  Lavary.  107  Ky.,  628.    After  collecting  a  large  number  of  cases  Hutchin- 
son on  Carriers,  section  56,  thus  states  the  lule:  "These  cases  undoubtedly 
«tate  the  law  as  it  is  settled  in  England  and  generally  understood  in  this 
-country;   and  it  would  seem  clear  that  no  one  should  be  treated  as  a  com- 
mon carrier  unless  he  has  in  some  way  held  himself  out  to  the  public  as  a 
•carrier,  in  such  manner  as  to  render  fain^seU  liable  to  an  action  if  he  should 
refuse  to  carry  for  any  one  who  wished  to  employ  him   in   the  particular 
kind  of  service  which  he  thus  proposes  to  undertake.    Otherwise  he  does  not 
come  within  the  description,  nor  can  he  be  subjected  to  the  liability  of  the 
oommon  carrier  when  the  goods  have  been  lost  without  negligence." 

The  question  we  are  to  determine  is  whether  under  this  rule  there  was 
any  evidence  that  the  defendant  held  itself  out  to  the  public  as  a  carrier  in 
«uch  a  manner  as  to  render  it  liable  to  an  action  if  it  had  refused  to  carry 
•the  plaintiff's  brick  when  applied  to  for  that  purpose.    While  one  of  the  wit« 
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Denes  statei  that  the  boats  did  the  buttneMof  oomraon  carrierg  and  aictber 
■titei  that  thej  were  oommon  carrterti  this  seems  a  mere  eifmrsdon  of  u 
opinion  of  law.    The  witnesses  may  have  used  the  words  In  their  popukr 
•ense,  meaning  that  the  boats  carried  for  the  public  genenlly  or  wiyumt  dis- 
tinction ;  but,  however  this  may  be,  the  court  must  defcermine  the  lawfiob 
the  facts  stated.    The  proof  for  the  plaintiffs  shows  that  the  defepdint » 
boats  oarried  passengers,  produce  and  merchandise;  also  that  tbej  retell 
all  the  freight  offered   them  at  Morgantown,   most  of  the  freight  \&4 
brought  in  empties  as  they  returned  from  towing  coal.    On  the  other  hiod, 
the  proof  for  the  defendant  is  to  the  effect  that  the  boats  had  notenntouc^ 
times  of  arrival  or  departure;  that  they  did  all  towing  by  private  oootnA 
and  only  worked  for  others  when  thej;  had  no  work  to  do  for  the  Eranmlk 
Grain  Co.,  and  only  did  such  work  as  they  saw  fit  to  takeL   Although rW 
boats  were  not  oommon  carriers  at  all  times,  still  if  on  oertaia  tripE.  vbe: 
they  had  not  towing  to  do,  they  held  themselves  out  as  ready  to  carry  ftTil 
they  would  be  oommon  carriers  for  the  time  being.    The  mle  is  ibng  siat<4 
In  0  Cyc,    366:    *'A    common  carrier  is    one   who    holds  himeelf  out  s^ 
ready  to  engage  in  the  transportation  of  goods  for  hire  as  a  public  eniply- 
ment,  and  not  as  a  casual  occupation.    It  is  sometimes  said  that  oi»«^ 
undertakes  for  a  single  occasion   only   to  carry  goods  for  any  peT^oo  «i:<> 
desires  to  employ  him  for  that  occasion  is  a  common  carrier  for  that  tnir 
portation.     But  the  cases  of  this  kind  will  be  found  to  be  those  ic^bkt 
whilst  the  business  of  carriage  is  not  the  exclusive  or  perhaps  theFi^i'l^' 
business  of  the  one  sought  to  be  charged  as  a  carrier,  it  is  IxicidentaliT  V.^ 
business  for  the  time  being.    In  general  the  liability  of  carrier  do^f  sc'> 
attach  to  one  who  does  not  hold  himself  out  as  pursuing  that  toficetf  t^^ 
In  the  particular  case,  and  In  each  particular  case,  acts  only  is  ccnseqi^-c^ 
of  a  special  employment. ' ' 

Under  the  rule  that  if  there  is  a  scintilla  of  evidence  the  qTiesticn  1? '- 
the  jury,  we  conclude  that  under  the  evidence  the  jury  should  have  hrti  X: 
to  determine  whether  the  defendant  had  assumed  the  character  of  a  coic^ '- 
catrier.    There  was  evidence  on   the  part  of  the  plaintiffs,  in  tkv  cf  c" 
amount  of  carrying  which  it  was  shown  the  defendant  did,  from  vIkM^ 
jury  might  have  inferred  that  it  held  itself  out  as  offering  to  carrj  fcr  ti- 
public  or  as  ready  to  carry  for  all.    The  barges  were  brought  down  tiie  m^? 
loaded  with   ties,  and  would  be  returned  empty  unless  loaded  with  (MP' 
The  fact  that  the  defendant  requested  the  witness.  Dent,  to  get  the  r-s 
pany  any  business  he  could  must  be  taken  in   connection  with  the  M'-" 
head,   *' Towing  a  specialty."    Although  the  defendant  did  nothddi:''' 
out  at  all  times  as  a  oommon  carrier,  there  was  acme  evidence  froiL  «^'  - 
the  jury  might  have  found  that  such  was  its  business  for  the  time  l^iu 
(Robertson  v.  Kennedy,  8  Dana,  480;  Farley  v.  Lavary,  107  Ky.,SSi) 

The  court  should  have  instructed  the  jury  that  If  the  defendant  ht>'  ^i 
pressly  and  publicly  offered  to  carry  for  all  i)eiaon8  Indlfierentlj,  orbactr 
its  conduct  and  the  manner  of  oonducting  ita  buainess  held  Itseil  «'^*  '^ 
ready  to  carry  for  all  on  such  trips  as  thdboat  was  then  makinf.  ti^'  ' 
wits  a  oommon  carrier  and  they  should  find  for  the  plalntiflt,  altkotigh  ^'^ 
was  no  negligence  on  the  part  of  the  defiendant  in  the  loss  of  the  brick:  ^''■ 
if  It  had  not  offered  to  carry  fcr  all  persons  Indifferently,  or  by  itsca''^ 
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or  the  inaDDer  of  conduoting  its  busloess  held  itself  out  as  ready  to  oarry 
for  all,  but  only  in  each  oam  aoted  in  consequence  of  a  gpecial  employment, 
it  was  not  a  common  oarrler,  and  was  not  liable  unless  the  bricks  were  lost 
by  its  negllgenoe. 

Judgment  reversed  and  cause  remanded  ior  a  new  trial  and  further  pro- 
ceedings consistent  herewith. 


LANCASTER  v.  LANCASTER'S  EX'OR.  &c. 
•  (Filed  June  17.  lOe^^Not  to  be  reported. ) 

1.  Wills— Contest  of— Evidence— Instructions—Upon  the  trial  of  this  case, 
which  involved  the  validity  of  the  will  of  Samuel  Lancaster,  deceased,  the 
evidence  establishing  the  fact  that  for  several  years  prior  to  his  death  the 
testator  claimed  that  his  brother,  Robert,  had  robbed  him  of  large  sums  of 
money  in  matters  growing  out  of  his  assigned  estate,  and  that, testator  had 
made  statements  showing  a  determination  not  to  leave  him  anything  by  his 
will,  the  judge  should  have  instructed  the  jury  that  if  the  deceased  at  the 
time  of  the  execution  of  the  paper  in  contest  was  under  an  Insane  delusion 
that  his  brother,  Robert,  had  grossly  wronged  him;  was  of  unsound 
mind  on  this  subject,  and  by  reason  of  such  mental  unsoundness  made  » 
different  disposition  of' his  property  than  he  otherwise  would  have  made, 
they  should  find  the  paper  not  to  be  his  last  will,  although  his  mentai 
capacity  was  sound  on  other  subjects. 

8.  Same— An  instruction  relating  to  the  "objects  of  hlH  bounty"  should  be 
modified  by  prefixing  the  word  "natural"  before  such  expression. 

8.  Same— Statement  by  expert  witness— Where  a  witness  was  testifying  as 
an  expeit  on  the  subject  of  testator's  mental  condition,  it  was  incompetent 
for  him  tu  state  the  relative  merits  uf  the  testimony  of  other  witnesses. 

4.  Same— The  testimony  of  Willett,  a  witness  to  the  will,  should  not  have 
been  admitted  over  appellant's  objection,  the  purport  of  it  being  to  detail  a 
conversation  had  with  one  then  deceased,  who  had  teen  testator's  attorney 
and  confidential  adviser,  the  effect  of  this  being  to  Introduce  hearsay  evi- 
dence upon  an  important  question  to  appellant,  and  fur  this  reason  incom- 
petent. 

McDermott  &  Ray,  Fulton  &  Fulton,  John  S.  Kelley  and  £.  E.  McKay 
for  appellant. 

Falrleigh.  Straus  &  Falrleiffh,  Nat  W.  Halstead,  Morgan  Yewell,  Eli  H. 
Brown,  Jr.,  John  D.  Wlokllffe,  W.  S.  Pryor,  John  W.  Lewis  and  Robert  L. 
Qreene  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Samuel  P.  Lancaster  died   testate  at  his  home  in   Nelson  county,  Ken- 
tucky, on  the  8th  day  of  May,  1902.     The  record  involves  the  validity  of  his- 
will,  admitted  to  probate  by  the  Nelson  County  Court,  and  sustained  by  a 
verdict  of  the  jury  on  appeal  to  the  Nelson  Circuit  Court. 

The  testator  and  his  brother,  Jajm?s  M.  Lancaster,  prior  to  1870  were  farm- 
ers on  a  very  large  scale.  They, bred,  trained  and  raced  thoroughbred 
horses,  and.  In  addition,  owned  and  operated  several  distillery  plants.  In 
1879  they  were  indebted  in  an  amount  approximating  $160,000,  and  being 
unable  to  pay  in  full,  made  a  general  assignment  to  Stephen  E.  Jones  for- 


-will  18  assailed  on  two  grounds:  First,  that  the  testator  was  without  testa- 
mentary oapaoity ;  and,  second,  that  it  was  procured  by  undue  Influence. 

The  evidence,  without  contradiction,  established  the  fact  that  for  several 
jears  prior  to  his  death  the  testator  olaimed  that  his  brother,  Robert,  had 
robbed  him  of  large  sums  of  money  in  the  matters  growing  out  of  the  as- 
signed estate,  and  that  he  made  statements  to  many  witnesses  which  showed 
an  aversion  to  his  brother,  and  a  determination  not  to  leave  him  anything 
in  his  will.  There  are  two  theories  as  to  this  aversion.  That  held  by  the 
propounders  is  that  It  had  a  substantial  basis  in  fact,  and  whether  entirely 
Justifiable  or  not,  constituted  a  rational  motive  for  the  testator's  state  of 
mind,  and  his  final  action  In  perterniitting  his  brother  in  hie  last  will  and 
testament;  that  of  the  contestant  is  that  B.  B.  Lancaster  was  hla  brother's 
benefactor;  that  he  had  purchased  the  assigned  estate  at  gieat  inconveni- 
«nce  to  himself  by  a  large  outlay  of  money,  actuated  alone  by  fraternal  love 
for  his  brothers;*  and  having  so  made  the  purchase,  be  had  left  them  in 
•charge  of  it,  nominally  as  his  agents,  practically  as  owners,  thus  proteotiog 
them  from  their  creditors,  and  enabling  them  to  live.  And,  finally,  owing 
to  a  phenomenal  rise  in  whisky  he  had  secured  a  sale  to  the  ''whisky  trust," 
which  resulted  in  prc>ducing  a  competent  fortune  out  of  the  wreck  of  bank- 
ruptcy;  that  after  Samuel's  discharge  from  bis  former  indebtedness  Robert 
actuated  alone  by  fraternal  love  and  a  desire  to  please  his  brother,  who  was 
an  old  bachelor  in  declining  health,  conveyed  to  him  from  seventy-five  to 
eighty  thousand  dollars'  worth  of  property;  that  in  return  for  all  this  gen- 
erous kindness  the  decedent  conneived  an  unnatural  aversion  to  his  brother* 
Imagining  that  he  had  been  swindled.  Instead  of  protected,  and  in  order  to 
wreak  a  posthumous  revenge  for  fancied  wrongs,  had  pretermitted  his  bene- 
factor and  only  heir  at  law,  accentuating  the  injury  hy  devising  the  bulk 
of  his  estate  to  a  negro  housekeeper,  who  had  no  natural  claim  upon  him  for 
so  large  a  bounty.  We,  of  course,  express  no  opinion  as  to  the  merits  of 
these  respective  theories. 

There  aie  a  number  of  propositions  assigned  for  error  in  the  large  record 
before  us.  and  it  would  extend  this  opinion  to  undue  length  to  review  them 
«11.  It  will  be  sufficient  to  pass  in  silence  those  which  we  deem  untenablei 
and  notice  only  those  wherein  some  substantial  right  of  appellant  has  been 
Invaded  or  withheld.  . 

Upon  the  trial  of  the  case  the  contestant,  among  others,  requested  the  court 
to  instruct  the  jury  substantially  that  if  they  believed  from  the  evidence 
that  the  testator,  at  the  time  of  the  execution  of  the  propounded  paper,  had 
an  insane  aversion  to  his  brother  and  only  heir  at  law,  Robert  B.  Lancaster, 
and  that  such  aversion  entered  into  the  making  of  the  will  oflered  for  pro- 
bate, and  that  under  the  Influence  thereof  the  testator  made  a  different  dis- 
position of  his  property  than  he  would  have  made  but  for  the  delusion,  then 
they  should  find  the  propounded  paper  not  to  be  the  will  of  the  deceased. 
This  was  refused,  and  this  ruling  of  the  trial  judge  is  now  urged  as  error. 
This  question  arose  in  Layer  v.  Layer,  110  Ky.,  642.  There  the  testator, 
according  to  the  contestant,  conceived  a  violent  and  unnatnral  aversion  to 
his  son,  whom  he  treated  with  great  cruelty,  saying  that  **be  was  no  son  of 
bis— was  not  a  Layer;  that  he  was  not  his  father."  *  *  *  On  the  other 
hand,  the  evidence  for  the  propounders  was  very  different  from  that  of  the 
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that  these  had  not  been  revoked.    There  was  evidenoe  in  the  Interest  of  the. 
propoiinders  that  Sam  thouf;ht  Bobert   had  Injured  him  in  the  matter  of  J, 
M.  Lancaster's  property.    It  was  also  the  theory,  as  said  before,  of  the  con- 
testant that  Bobert  was  the  benefactor  of  his  brothers,  a^d  this  eTidenca 
might  militate  against  the  first  or  substantiate  the  second  theory. 

The  appellant  should  have  been  allowed  to  testify  as  to  whfit  he  had  saicV 
in  the  bankruptcy  court  on  the  subject  of  Samuel's  mental  capacity.  There, 
was  evidence  in  the  case  that  Samuel  was  offended  by  what  Bobert  hfld 
sworn  in  the  Federal  court  on  this  subject,  and  the  appellant  had  the  rlgh^ 
to  state  what  he  had  testified,  and  If  he  could,  that  Samuel  had  sworn  to. 
the  same  thing,  for  to  deny  him  this  was  to  deprive  him  of  the  right  ta 
show  that  his  brother's  indignation  on  this  point  was  unfounded. 

The  witness,  Willett,  should  not  have  been  permitted,  over  the  objection, 
of  appellant,  to  repeat  to  the  Jury  a  conversation  he  claimed  .to  have  had. 
with  Judge  Thomas,  who  was  then  dead,  but  who  had  in  his  lifetime  been, 
the  attorney  and  confidential  adviser  of  the  deceased.  Th#  effect  of  the. 
repetition  of  this  conversation  was  to  introduce  hearsay  evidence  on  a  ques* 
tion  of  vital  importance  to  appellant,  and  was  incompetent  for  this  reason. 

Appellant  complains  that  the  court  permitted  him  to  be  asked  on  crosa 
examination  whether  or  not  he  had  requested  Father  O'Connell  and  Piusi 
Whelan  to  use  their  influence  with  his  brother,  Samuel,  to  induce  him  to  de- 
stroy the  will  he  had  made,  and  that  the^e  witnesses  were  permitted  to  con- 
tradict him  on  this  subject.     The  record  shows  that  no  objection  was  made 
by  appellant,  either  to  the  questions  asked  him   on  cross-examination  or  to 
the  evidence  in   contradiction  given   by   O'Connell  and  Whelan.     It  was, 
however,  error  to  permit  appellant  to  iye  asked  whether  or  not  he  had.  upon 
his  return  from  the  funeral  of  his  brother,  gone  to  the  banking  house  of- 
Wilson  and  Muir,  and  demanded   of   them  that  they  deliver  to  him  the  un- 
recorded deed  theretofore  executed  and  delivered  by  him  to  his  dead  brother; 
and  when   he  had  answered   this  question  in  the  negative,  it  was  enor  to, 
contradict  hlni.    The  matter  was  entirely  collateral,  and  tended  to  shed  na 
light  whatever  upon  the  issues  joined.     It  placed  appellant  in  an  unenviable 
position,  and  was  suggestive  that  he  desired  to  possses  the  deed  for  some, 
sinister  purpose.     If,  as  we  think,  this  was  Intended  to  impeach  the  cred- 
ibility of  the  witness,  it  was  in  violation  of  section  407  of  the  Civil  Code. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  con*, 
sistent  herewith. 


STANDABD  OIL  CO.  v.  COMMONWEALTH  (Case  No.  18). 

(Filed  June  18,  1006— Not  to  be  reported. ) 

Lubricating  oils— Selling  without  license— Plea  in  bar— An  indictment  re- 
turned May  10,  1004,  for  a  sale  of  lubricatiog  oil  made  April  7,  1894,  with^. 
out  having  procured  license  to  sell  such  oils  from  wagons,  is  not  a  bar  to  an 
indictment  found  September  28,  1004,  for  a  sale  made  in  June,  1004,  and  aa^ 
the  court  upon  the  trial  of  the  latter  offenpe  confined  the  inquiry  of  the  jur> 
to  a  sale  occurring  in  June,  1004,  this  necessarily  llmit<ed  their  scope  of  ii\x 
quiry  to  a  time  not  covered  by  the  former  indictment. 

Humphrey,  Hines  Sc  Humphrey  and  6,  B.  Blakey  or  appellant. 

N.  B.  Hays,  Chas.  H.  Morris  and  Chaa.  Sanford  for  appellee. 


BAY  8TATB  PET.  00.,  &0..V.  PENH  LUB.  00.  llSSt 

BAY  STATE  PETROLEUM  CO.,  &o.  v.  PENN  LUBRICATING  CO. 

BACKER,  &c.  V.  SAME. 
(Filed  June  15,  1906.) 

1.  Land— Oil  leasee— Contiact—BegiDDlng  work— Continuation— A bandoD- 
ment— Effect— Under  a  lease  of  land  for  twenty  years,  with  the  privilege  toi 
bore  for  oil  and  other  minerals,  in  which  the  lessor  was  to  have  a  royalty  of- 
one-tenth  of  the  prodnct,  the  lessee  agreeing  to  begin  work  within  eighteen 
months,  and  a  failure  of  lessee  to  complete  one  well  to  render  the  lease  void 
there  was  an  implied  condition  that  the  lessee  was  not  only  to  b^gin  work, 
but  to  prosecute  it  with  reasonable  diligence  after  it  was  begun,  and  where 
the  lessee  began  work  within  the  eighteen  months,  and,  falling  to  find  oil, 
moved  his  machinery  Irom  the  land.  It  was  an  abandonment  of  the  contract 
and  the  lease  thereby  became  void. 

9.  Re-entry— Acquiescence  of  lessee— Estoppel— The  fact  that  the  lessee  re- 
entered the  land  against  the  objection  of  the  lessor  and  was  permitted  ta 
bore  the  well  deeper,  and,  finding  no  oil,  again  moved  his  machinery  from 
the  land,  while  the  acquiescence  of  the  lessor  would  estop  him  from  com- 
plaining of  the  reentry  if  the  lessee  had  then  found  oil,  but  when  the  lessee, 
again  abandoned  the  property  the  lessor  was  not  estopped  to  deny  hie  right, 
to  return  a  second  time. 

Stone  &  Stone  for  appellants. 

Jos.  Bertram  and  O.  H.  Waddle  for  appellee. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hcbson. 

On   January  2o,  1896,  Harvey   Duncan  and   wife  executed   the  following^ 
lease  to  A.  M.  Williams: 

"Memorandum  of  agreement  made  January  26,  1896.  by  and  between  Har- 
vey Duncan  and  wife,  Mary,  of  the  first  part,  and  A.  M.  Williams,  purty  of 
the  second  part.    Considerations,  mutual  covenants  and  agreements  herein 
contained.    The  first  party  has  and   does  hereby  grant  to  second  party  the. 
exclusive  right  to  operate  for  coal,  oil,  gas,  salt,  ores  and  all  other  minerala 
in  800  acres,  more  cr  less,  In  precinct  No.  — ,  Wayne  county.  State  of  Ken- 
tucky, being  the  property  whereon  the  said  Duncan  now  resides.     (Here  fol« 
lows  description  of  property.)    Term  of  lease  twenty  years,  or  as  long  aa, 
oil,  gas  or  any  of  the  above  substances  are  obtained  in  paying  quantities. 
Second  party  agrees  to  give  first  parties  the  full  equal  one-tenth  part  of  the. 
petroleum  and  mineral  produced  and  saved  on  the  above-described  premises, 
and  should  gas  be  found  in  sufficient  quantities  to  justify  the  parties  of  the 
second  part  In  marketin.g  same,  the  consideration  in  full  to  the  parties  of 
the  first  part,  instead  of  one-tenth  royalty,  shall  be  $100  per  annum  for  the 
gas  from  each  well  so  long  as  it  shall  be  sold  therefrom,  from  the  date, 
hereof,  allowing  said  Williams  one  year  and  six  months  in  which  to  begin 
work.    Said  lease  is  given  in  consideration  of  the  sum  of  $1  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged.    Second  parties  to  have  the 
privilege  of  using  sufficient  water  from  the  premises  to  run  necessary  en- 
gines, and  to  remove  all  machinery  and  fixtures  placed  on  the  premises  hy 
them,  with  the  right  of  ingress  and  egress,  and  exclusive  right  to  lay  an^^ 
operate  pipe  lines  to  convey  oil,  gas  and  other  substances.    A  failure  oi\ 
part  of  second  party  to  complete  one  well,  or  make  any  payments  as  abovQ. 
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|)roTid6d,  render!  tbli   lease  null  and   void.    All  condlttoDf  hmAntfiei- 
lend  to  beiri,  admlDlatratora,  ezecntora  and  aeelgDi  of  both  putkt" 

The  lease  wai  dnlj  acknowledged  and  recorded  Id  the  office  of  tbeeoutf 
«Ierk.  Within  eighteen  months  after  the  making  of  the  Ictse  WlUlimsFiil 
down  a  well  on  the  tract  something  like  875  feet  deep.  At  thit  time  Uk  oil 
Held  in  Wayne  connty  was  little  developed,  and  what  oil  hAdheenfonfiiii 
this  Ticinity  had  been  found  in  the  Beever  creek  tand.  When  Williu:! 
iMissed  through  this  sand  and  found  nothing  he  stopped  boring,  md  nothiil 
more  was  done  under  the  lease  by  him.  On  Februaiy  1, 1S9T,  he  sold  a£ 
undivided  four-fifths'  interest  in  the  lease  to  D.  W.  Wright  &  Co.,  who  tnoi- 
ferred  it  to  Frank  Haskell  on  February  8,  1900.  and  Haskell  transfenvd  i:  to 
tippellee,  the  Penn  Lubricating  Co.,  on  February  87,  1900i 

On  July  23,  1900.  Williams  also  transferred  to  it  his  remaining ose t(t^ 
Interest  In  the  lease.    In  the  meantime  oil  had  been  found  in  WayiMcoosij. 
\n  what  is  known  as  the  Sunny  Brook  sand,  which  la  some  SCO  (eet  h-kv 
the  Heever  creek  sand.    In  June,  1909,  appellee  concluded  to  bore  tb«  v*^ 
lieeper  into  the  Sunny  Brook  snnd.     Duncan  said  he  had  leased  th«  laci 
and  he  objected  as  they  had  not  done  anything  on  it  for  yeart  and  bad  aUc- 
doned  iU     Appellee  insisted  upon  going  ahead,  and  Dudcbd  made  do  fortbtr 
objection,  the  person  to  whom  he   had   proposed  to  lease  the  land  notcK?- 
Ing  the  trade  with  him.     Appellee  put  the  well  down  some  500  fwt  dttf-t 
and  getting  nothing,  after  about  six  weeks  tore  down  its  derrick  and  mo^-^ 
everything  it  had  off  the  land.    It  had  leased  something  over  10.<«>' :>cr^ 
«nd  hnd  found  oil  In  other  parts  of  its  territory.    Its  purp0£e  vai  W:iM<"^ 
the  line  of  the  nil,  and  oome  back  to  Duncan's  tract  when  it  bad  leair^ 
Where   the  line  of  oil  ran.    The  evldenoe  is  somewhat  conflicting  on  tti- 
point,  and  it  is  insisted  for  appellants  that  appellee  intended  thenua^'^ 
xlon  the  lease,  but  we  think  the  weight  of  the  evidence  shows  otberwi^*'  ^° 
October  of  that  year  Dunoan  went  to  Mr.  Booth,  the  president  ot  ap^''^ 
tand  nt^ked  him  if  he  was  going  to  pay  rent  or  work  the  lease.    Heniil^^' 
llrilllng  the  well  deeper  would  hold  the  lease.     Duncan  replied  tbit  Ix*^- 
golng  to  lease  the  land  again  If  appellee  did  not  work,  and  was  asscmi  t.vt 
appellee  WAR  going  to  work  the  lease  after  a  while.    About  this  tim^''^' 
little  after,  oil  was  struck  on  land  adjoining  DnnGan*E  tract.    On  Ncvr!i:>- 
11,  UK)2.  Dunoan  leased  part  of  the  land  to  George  C.  Backer.    On  D«r'^"' 
20  he  leased  the  remainder  of  the  land  to  C.  W.  Locklin.    ThetagT^c* 
give  him  a  royalty  of  one-tenth  and  also  paid  him  $650  in  mon^j,  ^"^-^^ 
hod  full  notice  at  the  time  of  the  prior  lease.     Locklin  assigned  hlsint'^i 
to  the  appellant,    the  Bay   State  Petroleum    Co.     In  April.  l«e.  «F?^^'^| 
Went  upon  the  land  and  began  building  a  derrick  on  a  part  o(  tbt  ^^\ 
north  of  where  the  old  well  was  and  near  the  line  of  the  tract  on  wbi^  £^ 
lind  been  struck.     Appellant's  men  at  night  tore  down  the  work  wfcK*  ^^ 
been  done  on  the  derrick  and  threw  it  in  the  creek.    Thersnpon  iV? 
filed  suits  against  Dunoan,  the  Bay  State  Petroleum  Co.  sod  Ge^^.V 
Backer  to  enjoin  them  from  interfering  in  its  operations  on  the  bnd. 
defendants  filed  answer  and  connterolaim,  inalsting  that  WilliaiDS  k^: 
complied  with  the  terms  of  the  lease  and  had  abandoned  it,  and  that  not^ 
passed  to  appellee  under  the  assignment  to  it;  also  that  appellee  bad  a 
iloned  the  lease  after  it  found  no  oil  in  1901.    Proof  was  taken  b;  tbe  ?^ 


i 


BAT  STATE  PET.  00.,  ftO.  V.  PEKN  LUB.  00.  1135 

^hioh  showed  the  facts  above  stated,  and  the  court  having  adjudged  appellee 
the  relief  sought,  the  defendants  appeal. 

The  flist  question  necessary  ta  be  considered  is  whether  Williams  lost  his 
rights  in  the  lease  by  abandonment.  It  will  be  observed  that  by  the  terms 
of  the  lease  Duncan  granted  to  Williams  the  ezclosive  right  to  operate  for 
oil  and  other  minerals  in  the  land  for  twenty  years,  or  as  long  as  oil  or  other 
minerals  were  obtained  in  paying  quantities,  Duncan  to  receive  one-tenth 
of  the  oil  and  n.inerals  produced.  Williams  was  allowed  one  year  and  six 
months  in  which  to  begin  work,  and  on  a  failure  on  his  part  to  complete  one 
well  the  lease  was  void.  Duncan  was  paid  no  rent  for  his  land.  He  got 
nothing  but  his  royalty.  There  are,  therefore,  necessarily  some  implied 
conditions  not  expressed  in  the  lease.  To  illustrate,  Williams  could  not, 
after  beginning  work  in  eighteen  months,  wait  until  the  nineteenth  year  of 
his  lease  before  completing  the  well,  tut  was  required  not  only  to  begin  work, 
but  to  prosecute  it  with  reasonable  diligence  after  it  was  begun.  If  he  found 
oil  he  could  not  plug  up  the  cvull  and  draw  oiT  the  oil  from  wells  on  adjoining 
land,  thus  sapping  Duncan's  property  and  cheating  him  of  any  royalty,  but 
was  required  to  use  the  well  in  a  reasonoble  manner.  His  lease  was  for 
twenty  years,  or  as  long  as  oil  or  other  minerals  were  obtained  in  paying 
quantities.  He  had  the  right  to  determine  when  he  was  no  longer  obtaining 
oil  or  other  minerals  in  paying  quantities,  and  if  be  so  determined  he  might 
abandon  the  lease.  An  abandonment  by  him  of  the  lease  need  not  be  pro- 
claimed by  word  of  mouth,  but  may  be  inferred  from  his  conduct.  In  Berry 
T.  Frisbie,  97  Ky.  Law  Hep.,  727,  when  we  had  before  us  one  of  these  oil 
leases,  we  said :  **The  deliberateness  of  entering  into  written  engagements  of 
Itself  implies  a  purpose  to  become  bound  by  the  making  of  an  en  forcible 
agreement,  unless  the  very  terms  of  the  paper  repel  the  idea.  The  purpose 
of  these  contracting  parties  roust  have  been  the  finding  of  oil  or  gas  in  pay- 
ing quantities  on  this  land,  if  to  be  found,  and  their  being  worked  so  as  to 
make  money  for  each  party. 

"That  was  the  point  where  their  minds  met.  The  owner  of  the  soil  cou)d 
not  have  dreamed  that  he  was  putting  it  out  of  his  power  to  ever  develop 
xhe  mineral  possibilities  of  his  faim;  nor,  if  minerals  were  found,  that  it 
would  be  left  to  the  exclusive  discretion  of  the  other  party  whether  they 
would  be  brought  into  marketable  condition.*' 

Then  ofter  referring  to  authorities  holding  that  it  would  contravene  the 
nature  and  spirit  of  such  leases  to  allow  the  lessee  to  continue  to  hold  his 
term  a  considerable  length  of  time  without  making  any  effort  at  all  to 
utilize  the  property,  as  this  would  deprive  the  lessor  of  bis  royalty  and  of  all 
opportunity  to  work  the  property  himself  or  permit  others  to  do  so,  the  court 
concluded:  "Our  construction  of  this  contract  is,  that  when  accepted,  as  it 
was  within  four  months  of  its  date,  it  bound  the  lessees  to  within  two  years 
from  such  acceptance  explore  the  land  described  by  actually  sinking  a  well 
or  wells  upon  it.  If  oil  or  gas  or  ooal  were  found  therein  in  paying  quan- 
titles,  then  the  lessees  were  bound  to  diligently  work  and  operate  same  so  as 
to  bring  the  product  to  a  present  market,  and  so  as  to  promptly  yield  to  the 
lessor  his  royalty;  that  unless  the  lessees  did  so  actually  develop  the  land 
in  question,  and  in  good  faith  and  diligence  operate  it,  the  lease  should  be 
deemed  abandoned." 
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COURT  OP  APPEALS  OF  KENTUCKY. 


DROEGE.  CIRCUIT  CLERK  OF   KENTON  COUNTY  v.  MoINERNEY^ 

SHERIFF  OF  KENTON  COUNTY. 

(Filed  June  16.  1905.) 

Electione— Eleotlon  boards— Cltiee  of  second  class— Substituting  circuit* 
clerk  for  sheriff— Special  legislation— The  election  law  of  October  24,  1900, 
Kentucky  Statutes,  section  1596a,  subsection  8,  provides  that  the  sheriff  of 
the  county  by  virtue  of  his  office  shall  be  a  member  of  the  election  board, 
*  *  *  and  it  is  provided  that  '* where  there  is  no  sheriff,  or  where  from 
other  causes  the  sheriff  can  not  act,  the  circuit  clerk  shall  act  in  his  place." 
By  an  act  approved  March  22,  1904,  the  words  last  above  quoted  were- 
changed  so  as  to  read  as  follows:  "In  counties  where  there  is  no  sheriff,  and 
in  counties  containing  cities  of  the  second  class,  or  where  from  any  cause 
the  sheriff  can  not  act,  the  circuit  clerk  of  the  county  shall  be  a  member  of 
the  boaid  instead  of  the  sheriff  and  shall  act  in  his  place,  and  is  given  all 
the  rights  and  powers  that  are  given  to  sheriffs  under  this  section." 

Section  59  of  the  Constitution  provides  that  the  general  assembly  shall  not 
pass  any  local  or  special  act  "to  provide  for  conducting  elections."  It  alsa- 
provldes  that  in  all  cases  where  a  general  law  can  be  made  applicable  no 
special  law  shall  be  enacted.  Held— That  the  amended  act  of  March  28, 
1904,  providing  that  "in  counties  containing  oitiee  of  the  second  class  the 
circuit  clerk  of  the  county  shall  be  a  member  of  the  election  board  instead 
of  the  sheriff,"  is  special  legislation,  and,  therefore,  unconstitutional  and. 
void. 

S.  W.  Adams  and  Myers  &  Howard  for  appellant. 

Wm.  A.  Byrne  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

By  the  act  of  October  24,  1900,  a  county  board  of  election  commissioners 
was  created.  The  act  contained  this  provision:  "The  sheriff  of  the  county, 
by  virtue  of  his  office,  shall  be  a  member  of  said  board  and  shall  preside  at 
its  meetings,  and  in  case  of  disagreement  between  the  other  members  of 
said  board,  acting  as  umpire,  he  shall  be  permitted  to  vote.  *  *  *  Iik 
counties  where  there  is  no  sheriff,  or  where  from  other  causes  the  sheriH 
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B;  CO  Ml  appTarvd  March  S>,  1B04,  tbe  nordi  liit  ibort  gnoM  rai 
ohuiKad  to  r««d  antollowi:  "In  conntlea  where  there  li  no  staerlfl.iDd  >> 
countiM  contalDlng  eltlet  of  the  lecond  olaoa.  or  where,  tram  UTcnMlte 
■herlfl  can  not  act,  the  olrcult  clerk  of  the  count;,  bj  ilrtoe  of  hItoSa, 
aball  be  a  menitiei  of  aatd  board  Initead  of  the  iherlff,  ind  ihillMllDltc 
place  of  and  la  glien  all  tbe  rlghta  and  powers  that  are  glno  B  ibolfi 
nuder  tbli  aeotlOD." 

Appellant,  Frank  A.  Droege,  Is  the '  olrcolt  olerk  of  EeDion  niini;ui 
Appellee,  M.  D.  Molneraey.  ia  the  aherlff.  Tbli  li  a  conlninrfT  lcl<«> 
tbem  a<  to  the  Talldit;  of  the  act  of  IBM  Id  aofar  ai  ltpn]TldHlblllIlCcU' 
tlea  containing  cltlei  of  the  Kcond  clan  the  circuit  drrk,  h; 'inmaf'u 
offloe,  ihall  beaiuember  of  the  boo rd  Inttead  of  the  ib^rlS.  Tbe  ctttiii 
«ourl  held  the  act  Invalid  and  the  olerk  appeali. 

Eectlun  fiSot  the  ConMUatlon  pntvldei  that  the  K«ieralaMniitliA»ltt« 
pat*  bd;  local  or  apeclal  acta  "to  provide  for  conductlns  electknu."  Ii>'» 
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lation,  and  although  in  the  smaller  eonntiei  all  the  fees  of  the  offloe 
may  be  barely  enffloient  to  enpport  the  officer,  In  the  oonntlei  baying 
•a  large  population  a  part  of  the  fees  may  be  adequate  for  this  purpose  and 
^he  surplus  may  be  turned  into  the  State  treasury.  The  limitation  of  the 
^compensation  of  the  officers  tithes  away  the  temptation  to  use  large  sums  of 
money  to  obtain  the  office  and  also  tends  to  promote»<the  .pabllc  service.  In 
1¥alston  v.  Louisville,  88  Ky.  Law  Rep.,  1869,  section  SOOe,  Kentucky  Stat- 
utes, which  provides  that  in  cities  of  the  first  class  interest  shall  run  at  a 
certain  rate  on  unpaid  tax  bills,  was  held  oonstitutional.  But  this  section 
Is  part  of  the  act  for  the  government  of  cities  of  the  first  class,  and  the  legis- 
lature is  given  by  the  Constitution  power  to  regulate  the  government  of 
^ach  class  of  cities.  It  has,  therefore,  power  to  provide  such  regulations  to 
secure  the  prompt  payment  of  taxes  as  may  be  necessary,  and  regulations 
that  may  be  necessary  in  one  class  of  cities  may  not  be  necessary  in  another 
class.  In  other  words,  the  claselfloation  here  is  not  arbitrary,  but  based 
upon  natural  reasons.  Appellant's  learned  counsel  had  referred  us  to  a 
number  of  decisions  in  other  States,  but  they  seem  only  to  be  in  line  with 
those  referred  to. 

In  the  case  before  ns  there  are  no  distinctive  or  natural  reasons  that  the 
-sheriff  should  be  a  member  of  the  county  board  of  election  commissioners  in 
>all  the  counties  of  the  State  except  those  containing  a  city  of  the  second 
-class,  or  that  the  circuit  clerk  in  the  Ii^tter  counties  should  be  substituted 
in  place  of  the  sherifi.  To  except  counties  containing  a  city  of  the  second 
class  out  of  the  operation  of  the  general  lule  is  to  define  a  class  arbitrary 
>and  unreasonably.  If  the  legislature  may  do  this  it  may  provide  that  the 
county  clerk  in  counties  containing  a  city  of  the  third  class  shall  be  a  mem- 
ber of  the  board,  or  the  jailer  in  pqunties  containing  a  city  of  the  fourth 
-class,  or  the  coroner  in  counties  containing  a  city  of  the  fifth  class.  If  this 
may  be  done  under  the  Constitution  as  to  the  board  of  election  oommission- 
'ers  the  same  principle  may  be  applied  by  the  legislature  in  all  matters  re- 
lating to  elections  from  the  preparation  of  the  ballots  to  the  counting  of 
the  votes  and  the  determination  of  the  result.  So  there  would  be  no  uni* 
formlty  at  all  of  the  law  regulating  elections.  This  would  defeat  the  plain 
purpose  of  the  Constitution. 

Judgment  affirmed. 


COONS.  &c.  V.  CLAY.  &c. 

(Flkd  June  15,  1006— Not  to  be  reported.) 

Land— Ownership— In  this  action  the  evidence  considered  and  held  that 
the  appellee,  Mrs.  Clay,  is  entitled  to  one> sixth  of  the  land  in  controversy 
•as  an  heir,  and  the  appellee,  D.  M.  Clay,  is  entitled  to  one-gixth  as  a  par. 
-chaser  from  John  Eaklns,  who  was  also  an  heir,  there  being  six  children, 
•and  the  land  was  the  property  of  the  father  at  the  time  of  his  death. 

Thos.  E.  &  £.  C.  Ward  for  appellants. 

Clay  &  Clay  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 


vppearfl  ID  tae  recard. 

Wben  appellant,  J.  P.'Coodh,  fuuod  the  field  rotes  he  notified  Walter 
Eiklni,  one  ot  tbe  heirs,  and  together  they  hnd  the  laod  aunejed  b;  thera, 
-and  nlthout  difficult;  found  tbe  boundary,  which  wae  well  defined.  When 
thla  wae  done  It  was  ngreed  \>y  the  appellant,  Coone,  tbnt  nil  the  helri 
flhould  fhare  In  the  6342-100  acres  ot  land,  and  that  a  patent  ehould  be  pro- 
cured Id  the  name  of  all  tbe  helre.  If  the;  would  pay  their  part  of  the  oo«t 
,  ot  surveying,  etc.  It  was  aim  agreed  by  appellant  Coone  and  Walter  Raktnt 
that  the  Intter  was  to  see  appellee,  Barnett  H.  Clay,  tell  him  of  the  flndlng 
-of  the  Seld  notes  and  having  the  .land  surveyed  and  get  of  hlni  his  part  of 
the  eipense. 

Before  Walter  Eaklna  could  see  appellees  the  appellant.  J.  P.  Coons, 
hastily  took  the  necessary  steps  to  procure  the  patent  on  the  land,  and  vary 
aooD  proci.red  It  to  be  lamed  In  his  own  name  and  that  ot  his  wife.  Tbls 
he  did,  however,  upon  the  understanding  and  agreement  with  the  other 
heirs,  and  by  the  advice  of  his  and  their  attorney,  that  such  of  the  latter  as 
would  shnre  the  ooEt  of  obtaining  the  patent  would  be  permitted  to  share  In 
the  land.  As  soon  as  the  appellee,  Clay,  via/  informed  of  the  arninBeinent 
tor  getting  the  patent  he  went  to  Henderson,  now  the  attorney  ot  all  parties. 
Judge  Oivens,  and  at  once,  through  him,  notlflfd  appellants  ol  hU  purpose 
to  pay  tor  himself  and  wife  their  part  of  the  coet  of  gettlne  the  pat^'Ut,  and 
Co  olalm  their  share  of  the  land,  one-stith  for  himself  under  hia  purchase 
from  John  Eaklns,  an  heir,  and  a  like  share  tor  hIa  wife  as  an  heir  at  la^ 
ot  Felix  Eahine.  Afterwards  he  oDered  to  pay  bis  and  bis  wife's  part  of 
the  cost,  but  appellants  refused  to  accept  it.  or  to  conve}'  appellees  an;  part 
of  the  land  upon  which  tbe  patent  was  obtained.  It  appears  that  none  ot 
the  other  heirs  imid  any  part  of  tbe  cost  of  eurveylng  the  land  or  procuring 
the  patent,  though  two  of  them  besides  appellees,  viz.,  Walter  and  F.  3. 
.Bakins,  testified  that  they  offered  to  do  so. 

After  obtaining  patent  and  following  their  refusal  to  convey  appellees  an; 
part  ot  the  land  covered  by  the  patent,  appellants  sold  timber  therefrom. 
.Appellees  then  brought  stilt  against  appellants  for  two  sixths  of  the  land 
covered  by  the  patent,  and  another  suit  sgalnst  tbeni  and  the  purobaseis  ot 
tbe  timber  to  recover  two  sixths  of  the  price  thereof.  Tbe  two  actions  were 
"heard  together  and  decided  by  the  lower  oourt  In  appellees'  favor,  and  front 
the  Judgment  this  nppeni  Is  prosecuted.  Upon  the  record  we  have  no  dilS- 
■<;ultj  In  reaching  the  cnncluflon  that  the  judgment  Is  free  from  error. 

We  think  the  weight  of  the  evidence  Is  to  the  eSeot  that  appellants  sur- 
"veyed  the  land  and  obtained  the  putent  with  the  understanding  and  agree- 
ment between  thuiu  and  the  other  helru  that  tbe  other  children  and  heirs  ot 
Telli  Eaklns  were  to  share  in  the  land  upon  the  payment  by  each  of  his  or 
"her  part  of  the  costs  of  tbe  proceedings.  This  agreement  Is  fairly  estab- 
lished by  the  testimony  of  F.  J.  Eaklns.  Walter  Eaklns,  appellee,  Bam«tt 
11.  Cln;,  and  that  ot  the  attorney  of  the  parties,  a  wholly  disinterested  wit- 
ness. Furthermore,  appellant.  J,  P.  Coons,  never  denied  tbe  agreement 
'Until  after  all  the  steps  to  obtain  the  patent  had  been  taken  and  It  wai 
manifest  that  It  would  he  issued.  When  be  did  announce  his  Intention  of 
not  allowing  tbe  other  heirs  to  share  In  the  land,  appellees,  after  tendering 


the  Sun  Co.  and  conient  that  the  Metropolitan  Co.  might  assume  the  lla- 
bllitj  thereon,  the  San  Co.  wai  to  oHlgn  to  the  Metropolitan  Co.  all  pre- 
mlQnia  theivatter  received  on  mob  pollolea  and  In  conilderaclon  thereof  tb*- 
Metropnlltan  Go.  Insure  the  Sun  Co.  agalnit  olalnii  nhlcb  mlKht  be 
aaiurted  thereunder.  It  was  further  agreed  that  all  policies  which  the 
Uetrapallcan  Co.  BMumed  with  the  coneent  of  the  bolder  nere  to  be  stumped 
with  a  oontraot  of  asfumptinu,  and  each  contract  nas  to  oontaln  a  release  of 
the  £un  Co.  by  the  policy  holder.  The  effect  of  the  contract  tcbb  to  require 
the  Metropolitan  Co  .  so  far  as  the  polio;  holder  of  the  Sun  Co.  irould  can- 
aent,  to  etand  In  the  sboee  of  the  Sua  Co.,  nod  thus  be  rer^ponslble  to  the 
Insured  Instead  of  the  Sail  Co.  There  bfh  other  provisions  Id  the  contract 
nnneoeesar^  to  reolte.  We  n til  not  state  the  steps  taken  In  tbe  action  In  tb» 
low<-i  conrt  bj  whlob  tbe  appellee,  Belle  Jenkins,  became  a  part;  thereto. 
It  Is  sufficient  to  sa;  that  tbe  court  alloned  her  to  be  made  a  part;  on  » 
cross  petition,  and  ve  do  not  pats  upon  the  qaesllcn  aa  to  whelher  the  court 
erred  In  that  ri'Kpect,  because  we  prefer  to  decide  the  Important  and  ccntral- 
llng  iguoHtion  in  the  case.  It  appears  tbe  court  BUStalned  a  demurrer  to  her 
cress  petition  us  amended,  and  that  action  of  the  court  la  here  for  review. 

The  Sun  Co.  Issued  to  the  appellant  a  pullc;  of  lnsur»noe  on  ber  lite  by 
the  terms  of  which,  In  consideration  of  10  cents  pec  week.  It  agreed  at  her 
death  t«  pa;  her  personal  representative  IH4.  She  Had  been  pa.vinf)  on  I& 
•ome  time  when  a  contract  nas  entered  Into  b;  the  Sun  Co.  and  tbe  Metro- 
politan Co.  It  is  averred  In  her  petition  that  the  Sun  Co.  bap  a  larRe  re- 
serve fund  and  that  her  part  of  It  nmounU^  to  llW.  IS,  and  she  eceks  b;  this  ~ 
action  to  recover  that  sum  for  herself  and  other  eume  for  a  claaa  of  pollc; 
boldera  altuattHj  like  beiself.  She  aHrred  that  the  Metropolllan  Co.  might 
aaaunie  the  liability  which  existed  under  her  pollc;  agnlnst  the  Sun  On. 
With  her  consent  there  was  stnuiped  upon  her  pnllc;  hj  Che  Metro  poll  tan- 
Co.  an  Indorsenient as  follows:  "The  Metropolitan  Life  Insurance  Co.  here- 
by assumes  this  policy  as  tiEown,  provided  the  eame  la  in  force  by  its  terms, 
and  agrees  with  the  owner  thereat  to  perform  Che  same  In  place  of  tbe  SuD 
Life  Insurance  Co.  of  America,  and  the  owner  of  this  policy  hereby  agrees- 
to  accept  tbe  Metropolitan  Life  Insurance  Co.  as  a  party  to  thlf  policy  In 
place  and  release  of  the  Sun  Insurance  Co.  of  America,  and  to  pa;  all  pre- 
mluiuB  to  the  Metropolitan  Life  Insuronce  Co.  This  contract  la  placed  upou 
this  polio;  by  agreement  of  tbe  owner  thereof.  In  witness  tbereof.  the- 
Metropolitan  Lite  Insurance  Co.  bas  by  its  president  and  secretary  exe- 
cuted this  agreement." 

It  will  be  observed  by  the  terms  of  the  .contract  she  agreed  to  aooept  thff 
Hctropolttan  Co.  as  a  party  to  her  policy  In  place  of  the  Sun  Co.,  and 
she  agreed  to  pa;  the  premiums  to  the  Metropolitan  Co.  It  was  made- 
In  accordance  with  the  agreement  that  existed  between  the  Sun  Co,  and  tbe 
Hetropolilan  Co,  !^lnce  the  Indorsement  was  made  upon  ber  policy  aba  has, 
oontlnued  to  pa;  premiums  to  tbe  Metropolitan  Co,  She  had  the  same  rlgbb 
%0  make  the  contract  with  tbe  Metropolitan  Co,  Chat  It  would  assume  the 
llablllt;  of  the  Sun  Co.  as  she  had  to  make  the  contract  with  the  Sun  Co. 
for  a  poltc;  of  Insurance.    She  is  bound  b;  the  contract  which  ahe  has  made- 
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The  Metropolitan  Co.  is  required  to  carry  out  the  obligations  vfaieh  thi 
i;un  Co.  aaramed  when  it  Iseued  the  policy.    ETerjthiDK  which  the  Sub  Ce. 
-agreed  to  do  the  Metropolitan  Co.,  with  her  consent,  aEsamed  to  do  for  ba. 
There  is  not  the  slightest  doabt  about  her  right  to  enfoice  against  lb(M«tI^ 
fiolltan  Co.  whatever  rights  existed  by  the  teims  of  the  ooDtraet,  tiifn-fcK, 
she  is  DOt  io  the  slightest  degree  prejudiced  by  the  contract  which  shf  mide 
unless  the  Metropolitan  Co.  should  ultimately  be  unable  to  perfonii  tte ob. 
ligations  imposed  by  the  polioy.     If  that  be  true,  then  she  snffeis from  t 
riek  that  she  voluntarily  assumed,  and  she  cannot  complain  nf  theSnnCi 
In  some  way  the  appellant  seems  to  think  that  she  Ib  entitled  to  part  o!  ibr 
sreserre  fond  of  the  Sun  Co.     While  she  held  the  policy  in  the  Sun  Co  sb 
•lad  a  right  to  look  to  that,  together  with  other  assets  of  the  compaoj,  ic 
the  faithful  performance  of  the  terms  of  her  policy,  but,  aawehawaW.sb 
«urrendered  that  right  when  she  permitted  the  other  company  to  assunif  ail 
(he  liability  imposed  by  the  policy. 

In  subdivision  8,  section  659,  Kentucky  Statutes,  It  is  proTided: '  Onpcl 
Icies  of  industrial  insurance,  where  the  weekly  premiums  are  less  ib»D c 
•cents  each,  it  shall  be  optional  with  the  company  Iseulng  said  poUcy  up^l 
either  the  cash  Eurrender  value  or  issue  a  paid-up  policy  of  insurance,  3K 
upon  such  payments,  the  company  shall  be  absolutely  released  trom  si. 
furtner  claims  or  demands  whatsoever,  under  or  by  reason  of  aiid  polifi-j 
which  shall  then  be  canceled." 

This  provision  of  the  statutes  gives  the  company  the  option  whrt  p^ 
iniums  are  lens  than  50  cents  either  to  pay  their' cash  surrender  \al«  f 
Issue  a  paid-up  policy  of  insurance,  and  upon  such  payment  theccKPs^3 
€hall  be  absolutely  released  from  all  further  claims  or  demands  wbatrTTr 
under  the  terms  of  the  policy.    If  the  appellant  had  never  relewpd  the  ^t- 
Co.  and  had  made  certain  yearly  payments,  and  then  havefaiW  lopaj* 
premium  she  would,  under  another  clause  of  seotion  669,  Kentucky  ?w^^^ 
have  been  entitled  to  the  surrender  value  of  her  policy.    To  obtain  thi^j 
"Would  have  been  compelled  to  surrender  her  policy  in  the  Sun  Co.:  ^  ciu 
«he  remained  a  policy  holder  in  that  company  this  action  conld  noi.i^^ 
been  maintained  against  it  upon  the  facts  averred  in  her  F^tition.  Wci:^ 
of  the  opinion  that  her  cross  petition  did  not  state  a  cause  of  action 

The  judgment  is  affirmed. 


•>tf 


HAMILTON'S  EX'OR  v.  WRIGHT,  ADM'R.&c. 
(Filed  June  15.  1905— Not  to  be  reported.) 

1.  Purchase  money  liens— Limitations— Renewal  of  note?— A  Uen  crsi 
by  deed  continues  in  full  force  until  released  of  record,  discharged  ^5  P 
ment  of  tlie  lien  debt,  or  barred  by  the  statute  of  Umitattons.  AU^ 'J 
an  ore  than  fifteen  years  have  elapsed  since  the  maturity  of  a  purchase  n>> 
lien  note  the  lien  still  exists  if  there  has  been  payments  on  the  note  ke>^r 
It  alive;  and  renewing  the  purchase-money  Hen  note  from  time  totiti:*; 
the  same  effect. 

2,  Usury— Where  usury  is  included  in  the  renewal  of  a  lieu  uote  i 
«Bury  may  be  required  by  the  payor  to  be  deducted  in  the  settlemen:  I 
note. 
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8.  Surety— Obstructing  suit—Estoppel— Where  an  executor  of  an  estate, 
'Which  was  liable  as  surety  on  a  note,  causes  the  owner  of  the  note  to  refrain 
from  suing  on  it,  oV  to  postpone  the  filing  of  it  before  the  commissioner 
within  seTen  years  from  its  maturity,  he  is  thereby  estopped  to  rely  on  the 
statute  of  limitations  in  favor  of  sureties  as  a  bar  to  the  collection  of  the 
note. 

J.  M.  Elliott  for  appellant. 

C.  W.  Goodpaster,  J.  H.  Hazelrigg  and  Hazelrigg  &  Hazelrigg  for  appel- 
lees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  W.  M.  Wright,  in  his  own  right  recovered  judgment  In  the 
Bath  Circuit  Court  against  the  appellant,  J.  M.  Elliott,  as  executor  of  the 
will  of  George  Hamilton,  deceased,  upon  a  note  of  18,828.47,  executed  by  the 
latter,  with  H  per  cent,  interest  thereon  from  April  25,  1885,  till  paid,  sub- 
ject to  the  following  credits:  11,065.48,  as  of  May  23,  IfcSO;  $447.54.  as  of  De- 
cember 2(5,  1890,  and  $1,404.88.  as  of  October  17,  1899,  to  be  levied  of  assets  in 
the  hands  of  the  executor  unadministered.  It  was  also  adjudged  that  to 
secure  the  balance  due  on  this  note  and  his  ooets  in  the  action  appellee  had  a 
lien  on  486  acres  of  land  lying  in  Bath  and  Montgomery  counties.,  kncwn  as 
the  Stoner  land,  which  was  ordered  to  be  sold  for  the  payment  o'f  the  debt 
and  costs. 

By  the  same  judgment  appellee  also  recovered  in  his  own  right  of  the  ap- 
pellant as  executor  of  the  will  of  George  Hamilton  the  additional  sum  of 
$1,821.71,  due  upon  another  note  of  the  testator  as  surety  of  J.  G.  Ficklin, 
with  6  i>er  cent,  interest  thereon  from  December  24,  1889,  till  paid,  subject 
to  a  credit  of  $128.75,  as  of  December  24,  1890,  to  be  levied  of  assets  In  the 
hands  of  the  executor  unndministered.  In  addition  to  the  two  notes  already 
mentioned  appellee,  as  administrator  of  the  estate  of  A.  L.  Wright,  de- 
ceased, in  the  same  judgment  recovered  of  appellant,  as  executor  of  the  will 
of  George  Hamilton,  the  further  sum  of  $1,700,  with  6  per  cent,  interest  from 
December  24,  1889,  upon  a  note  of  the  latter  as  surety  of  J.  G.  Ficklin,  to  be 
levied  of  assets  in  the  executor's  hands  unadminlstered. 

Appellant  complains  of  the  judgment  in  all  its  parts  and  asks  its  reversal 
on  the  following  grounds:  First,  that  it  erroneously  allows  usury  on  each 
of  the  three  notes;  second,  that  no  demand  of  payment,  accompanied  by  the 
necessary  affidavits,  was  made  of  the  executor  as  to  any  of  the  notes  within 
a  year  next  succeeding  his  qualifloatlon,  for  which  reason  the  judgment 
flhould  have  refused  appellee  interest  on  them  from  and  after  the  death  of 
the  testator;  third,  that  appellee  was  not  entitled  to  a  lien  on  what  is  de- 
scribed in  the  judgment  as  the  Stoner  land  as  security  for  the  first  note 
upon  which  he  received  judgment;  fourth,  that  the  testator  was  relieved 
irom  liability  on  the  two  notes  in  which  he  was  surety  for  Ficklin  by  the 
seven  years'  statute  of  limitation. 

It  appears  from  the  record  that  George  Hamilton  died  March  4,  1895.  His 
will  was  admitted  to  probate  by  the  Bath  County  Court  on  the  8th  day  of 
April,  1895,  at  which  time  the  executor  duly  qualified.  On  the  18th  day  o^ 
January,  1896,  W.  W.  Hamilton  and  J.  M.  Tenny,  creditors  of  the  testator* 


btt  e«ta(c.  Appellant,  ■■  eaeoatot  of  the  will,  flw  Mif  il  liv  il  i^!  '^■ 
tor  knd  deTiMM  nnder  the  mlP,  appellee  aod  atlMt  ondllon  ol  tt!ii» 
were  all  made  partle*  to  the  aotlon. 

After  long  delay  the  canaa  was  relerred  to  tbe  marter  wihiiiIsIce'iIt 
tbe  purpose  of  aKertalDlog  the  Indebtedaeee  of  tke  tenitar'icitot(,iiidV 
tiled  report  In  which  tlie  two  DOtetdoe  apppllfe  In  bit  own  rifbtiid!» 
one  doe  him  ai  admtnlKrator  were  reported  and  allowad.  Uln  ■t^^'* 
Upon  motion  of  apprllant.  was  required  b;  tbe  cqutI  to  llle  Mna.  «'d'<''' 
claim  and  oroax  petition.  lettlnK  (orth.  al  bj  petltlOD  In  u  ■cliaBUir.'"' 
thereon,  tbe  eeverel  note*  held  bj  him  In  bla  own  ilgbt  and  w  liahisnv 
of  A.  L.  Wilght  BKalnet  the  ettatf  ut  Geonte  Hamlltoii,  dnwnl.Mif? 
the  answer,  counterclaim  and  oron  petition  and  inbeMiDnilp'ndiil^'i 
the  part  of  both  ■ppellanl  and  appellee  the  eeTeralqaettlom  lonitr^^ 
tbe  former  tor  a  rBTcraal  of  tbe  Judgment  appesM  twm  wmtoliii™ 
■nd  determined  by  the  lower  court.  Tbe  noteof  ia.8».«.  Dix"i"l>"^^'f 
ten  obtained  Judgment,  wai  executed,  sr  appears  from  the  mart.  inl-T'> 
following  olrcumatancei:  R.  G,  i^toner  and  othere,  by  dr«d  of  Hirrbl.  >'' 
oonvpyed  4ee  aorer  of  land  to  J.  C.  HamlltoD.  at  thepiloaF  tK'^'- 
whlcl,  mm  IH.flMS  «,  was  i»»h  In  hand  paid,  for  t*e  mnslnlnil*"''-'' 
J.  C.  HomllloD  eieouted  to  the  grantors  two  notfs  of  m.M  il.  ™-H»! 
able  m  one  and  two  yearn,  respeetlvelj.  The  deed  from  iheSWntrtK  J  i 
HauilUuneipreBsly  retained  a  Hen  on  the  land  to  seonre  lh»  psjm'ti  "-' 
two  noles.  Tbe  last  note  of  lU.eMI.EI  wbb  sold  and  atslgned  bj  lU  f^-'- 
of  J.  C.  UnuUlMn  to  appellee. 

At  the  time  of  the  CDUvi^yance  to  J.  C.  Hamilton  ol  the  Stonec  UtJ  ■' 
for  many  years  prior  thereto,  he  and  Qeorse  Hamlllon  *•«  P"*'''" ' 
gaged  In  thi>  buslnesi  uf  farming  and  dealliig  In  stock,  aad  11  if  '^<  '' 
tbat  they  were  partners  In  tbe  purohote  of  tbe  Stoner  land.  llioDgb  tb- -*■ 
to  same  was  nia<le  to  J,  C.  Hamilton  and  he  alone  eieculed  Ihe  noMl'- 
vnpald  consideration. 

The  pnrtnership  between  George  Hamilton  and  J.  C.  H«i"llM"'"" '^ 
solved  by  tbe  death  uf  tbe  latter  some  years  after  the  llnn'i>  piiTc)i°^  '  ^ 
Stoner  land.  After  the  death  of  J.  C.  Hamilton  suit  wu  lc»iiii-'-- ' 
George  Hamilton  against  his  children  and  heirs  at  law  In  iheBiih'^'- 
Conn  for  a  partition  of  the  partnership  landa.and  In  thrdltUiiD' 
foUowei).  comnilrsloners  appointed  to  make  the  same,  sHotled  l<  ^" 
Hamilton  the  I^toner  land,  and  It  was  oonvejed  to  blm  bj  dwdln'i  ■ 
Hamlltnn's  heirs,  through  J.  S.  Hurt,  special  commlnkioer,  bj  or*'  ■ 
court.  Soon  after  reoeldng  the  deed  of  oonvejance  from  the  ^i''^'' 
mlssloner  George  Hamilton  remared  to  the  i^toner  land,  snd  s'^  ' 
there  at  the  time  of  his  death.  It  Is  also  ndnitttrd  ot  lecotd  ttil ''' 
Hamilton  was  equally  bound  with  J.  C.  Hamilton  upon  tbe  t*o^<i" 
anted  by  tbe  latter  tor  Ihe  unpaid  part  of  the  purchase  monr;  on  ■I"'' ' 

After  the  assignment  by  the  Stoners  to  appellee  of  the  Isnd  tab  ^' ' 
Wa.84  It  waa  several  tlmea  renewed,  Qeorse  Hamilton  ill  the  ilm' ""' 
log  liable  oD  It.  and  numemus  paymenta  were  made  on  It  b;  Off' 
J.  C.  Hamilton.    After  the  death  of  J.  C.  Bamlltdn  and  tbe  K''^ 
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the  laodi  owned  by  the  firm,  the  hein  at  law  of  J.  C.  flamiltoD  paid  appel- 
lee one-half  of  the  balance  then  remaining  unpaid  of  the  original  note  of 
114,686.26.  and  for  the  other  half,  to  wit,  $8,898.47,  George  Hamilton,  April 
S5,  1886,  executed  to  appellee  his  promiseoij  note,  due  one  day  after  date  and 
bearing  8  per  veot.  Interest  from  date  until  paid.  This  note  recites  that  the- 
amount  for  which  it  was  executed  is  '*a  part  of  the  third  and  last  payment 
for  the  land  conveyed  by  the  heirs  of  G.  W.  Stoner,  deceased,  to  J.  O.  Ham- 
ilton, deoeased,  it  being  the  land  on  which  I  now  reside,  *  *  *  conveyed  ta 
me  by  J.  S.  Hurt,  commissioner,  and  others,  *  *  *  and  a  lien  on  the  tract 
of  land  above  mentioned  for  the  payment  of  this  note,  It  being  for  part  of 
the  unpaid  purchase  money  therefor."    •    *    * 

In  view  of  the  recitals  of  the  note  and  the  lien  retained  in  the  deed  from. 
Stoner  and  others  to  J.  C.  Hamilton,  we  can  And  no  support  for  the  con- 
tention of  appellant  that  the  chancellor  erred  in  adjudging  to  appellee  a  Men, 
upon  the  Stoner  land,  or  in  decreeing  its  sale  in  satisfaction  of  the  note  in 
question.  Indeed  ^'e  find  from  an  examination  of  the  pleadings  that  no. 
denial  is  made  by  appellant  of  the  specific  averment  of  appellee  that  the- 
note  was  secured  by  such  lien.  Besides,  no  other  creditor  of  George  Hamil- 
ton is  complaining  that  appellee  was  adjudged  a  lien.  The  only  controversy 
here  as  to  the  lien  arises  between  the  holder  of  the  note  and  appellant,  as. 
executor  of  the  will  of  George  Hamilton,  and  we  think  appellant,  in  view 
of  the  recitals  in  the  deed  and  note  and  the  absence  of  a  denial  that  appellee- 
has  a  lien,  is  estopped  to  controvert  that  fact. 

A  lien  created  by  deed  continues  in  full  force  until  released  of  record,  dis- 
charged by  payment  of  the  Hen  debt,  or  barred  by  the  statute  of  limitation.. 
And  when  the  deed  retains  a  Hen  to  secure  the  payment  of  a  purchase^ 
money  note,  although  the  record  discloses  that  more  than  fifteen  years, 
elapsed  since  the  maturity  of  the  note,  the  lien  still  exists,  if  there  have- 
been  payments  made  on  the  note  keeping  it  nllve  (Cook  v.  Union  Trust  Co., 
81  Ky.  Law  Bep.,  466;  CHft  v.  Williams,  &c.,  20  Ky.  Law  Rep.,  1263),  and 
renewing  the  purchase-money  note  from  time  to  time  has  the  same  effect. 
(Louisville  Banking  Co.  v.  Leonard,  Trustee,  90  Ky.,  114). 

As  to  the  question  of  usury  complained  of  by  appellant  we  find  it  disclosed, 
by  the  record  that  only  6  per  cent,  was  allowed  by  the  judgment  upon  each 
f  the  three  notes  in  controversy  from  the  dates  of  their  execution,  respec- 
tively, but  the  Hen  note  of  83,828.47,  executed  by  George  Hamilton  for  one- 
half  of  the  balance  of  the  purchase  money  due  on  the  Stoner  land,  was  made 
to  include  usury  to  the  amount  of  $80  70,  made  up  of  Interest  in  excess  of  6 
per  cent.,  calculated  on  previous  renewals  of  the  original  note  of  |14,686.d4, 
assigned  appellee  by  the  Stoneri*,  which  former  renewals  bore  interest  at  the 
rate  of  7  per  cent,  per  annum  from  date  until  their  maturity,  but  that  rate 
was  erroneously  charged  and  calculated  down  to  the  giving  of  the  18,828.47 
note  and  the  usury  included  therein.  For  this  usury,  amounting  to  $80.70,. 
appellant -did  not  <«oeive  credit  In  the  judgment  appealed  from,  but  should 
have  received  credit  as  of  the  date  of  the  $8,828.47  note,  and  to  that  extent 
the  judgment  was  and  is  improper. 

We  are  unable  to  sustain  the  contention  of  appellant  that  the  failure  of 
appellee  to  file  his  claims,  properly  verified,  with  the  commissinner,  or  make 
demand  for  their  payment  of  appellant  as  executor  within  one  yearaftep 
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on  the  two  notee  on  wfalcb  Oeoriie  Hanillton  naa  iiiretj  for  FIcklln  nnd- 
postponing  the  reference  of  the  case  to  the  coinioiHioiier,  therebj  preventing 
tbn  flltDB  of  the  tvro  notes  before  him  wlchtn  Beven  ;esri  from  and  aller 
their  maturltr,  U  also  estopped  to  rel;  on  the  statute  of  limitation  In  favor- 
of  snretles.  Msnlleatl;  appellee  would  have  brought  itiU  ou  the  several 
notes  held  li;  hliii,  or  earlier  presented  theni  for  pMjtoent  but  tor  the  ob- 
stmctlon  and  hindrance  reaaltiug  from  the  representations  made  b;  app«l- 
lant  as  to  the  condition  of  tbn  testator's  estate  and  bis  afsurance  that  ther 
woold  be  paid.  L'nder  such  clrouinstanoee  we  think  It  would  be  perpetrat- 
ing a  wrong  upon  the  appellee  to  sustain  the  plea  of  limitation  relied  on  br 
appellant. 

In  Northcut's  Adin'r  v.  Wilkinson,  18  B.  M..  iW.  It  Is  said:  "In  the  case- 
of  Bord's  Adiu'r  v.  Lee,  &c,,  4  Mon..  86,  It  was  held  that  a  promise  by  one- 
of  two  odmlnistiutore  nna  sufficient  to  take  the  case  out  of  the  statute  and 
to  maintain  the  action  agatusc  both  the  administrators.  The  doctrine  Is. 
based  upon  the  nsEumptlon  that  an  adDilnlsCrator  orexecntur  reprosenta  the 
decedent  to  the  extent  of  the  assets  in  his  hands,  and  that  a  promise  made- 
b;  him  In  hU  representative  capaultj  to  pay  a  debt  should  have  the  same' 
eSeot  as  If  It  bad  been  made  b;  the  Intestate,  or  testator,  himself,  and  If 
there  be  several.*  that  thf;  leproseut  one  Individual  and  one  fund,  and  th^ 
act  of  one  In  most  Da»!S  Is  regarded  as  the  act  ol  all. "  (Emerson  v.  Tbomp-- 
son,  ISMtMiB.,  4Sa.) 

"If  the  bur  of  the  statute  has  not  occurred  at  the  time  of  the  decedent's, 
death,  the  personal  representative  maj.  In  the  absence  of  acy  Ftututcry 
regulation,  stop  the  running  of  the  limitation,  either  b;  part  piif  luent  or 
b;  a  promise  to  pa},  or  b;  such  aoknowlt-dgment  ot  the  debt  Lt  will  imply 
a  promise  to  pa;."    (Am.  and  Ency.  of  Law,  id  edition,  volume  II,  piige9Se.> 

Kentucky  Statutes,  saotlon  £569.  provides:  "The  limltaliona given  In  th» 
next  four  preceding  sections  (with  respect  to  sureties)  shall  not  apply  to  so 
mncb  ot  the  time  as  elapsed  when  theie  wae  no  executor,  administrator  or 
other  person  to  commence  an  acllon,  nor  to  the  six  months  during  which 
an  ootlon  can  not  be  brought  against  a  personal  representative;  nor  to  any 
delay  aitseuted  to  by  the  xurely  In  writing.  •  •  *  And  It  liuch  surety 
shall  abscond,  conceal  himself,  or  by  removal  from  the  State,  or  otbemlse. 
obstruot  or  hinder  his  being  suttd,  the  time  of  such  obstruction  ehall  not  he- 
computed  as  part  of  the  time  ot  llmltAtlon  in  sold  section  allowed." 

Waiving  the  qiieatlon  an  to  whether  the  sworn  statements.  In  affldavlt. 
form,  made  by  nppellnnt  to  postpone  the  reference  of  the  case  to  the  com- 
mtsslonei,  and  lull  the  creditors  of  the  estate  Into  a  false  security,  was  a 
delay  assented  to  by  the  executor  of  the  surety  In  writing  we  are  clearly  of 
opinion  that  his  appeals  to  the  court  for  time  to  realize  the  assets  of  the 
estate,  and  to  appellee  to  stay  suit  and  Ibe  fliing  of  his  claim  against  the 
estate,  together  with  bis  assurances  and  promises  that  If  he  would  not  do  so 
the  amount  due  him  and  other  creditors  would,  hs  soon  aa  suIDclent  assets 
were  realized,  be  paid  In  full,  operated  to  obstruct,  hinder  and  delay  appellee 
in  bringing  suit  upon,  or  sooner  filing  bis  notes,  for,  according  to  the  welghb 
of  the  evidence,  he  relied  on  the  ropresentatlons  and  promises  of  appellant, 
and  was  Induced  thereby  to  consent  to  the  delay  asked,  consequently  appel- 


am  oeen  pnoiiwiea. 

N.  W.  HaliWftd,  Jobn  D.  WtokllS*  and  Qraenc  A  TanWlnkle  for  appal* 
■act. 

R.  C.  Chen7  toi  appellee. 

Appeal  from  Nelaon  Clrouil  Court 

OplDlon  of  the  oonrt  bj  Judge  O'Beer. 

Dr.  Jamet  Mnlr  before  hiB  death  In  Febrnsry,  IMO,  bad  been  (or  man; 
7ears  a  cltlien  and  reBldent  at  Bardstonu,  wfalch  )■  a  city  ot  the  fifth  clan. 
He  had  omitted  to  list  eaih  nolea  and  securities  ot  the  f  alue  of  111,000  for 
«ach  of  the  7eaci  ISM,  1806,  18»T,  189B.  1S09  end  1900,  Inclusive.  The  taxpayer 
was  required  to  ll»t  hti  property  tor  taxation  with  the  tovn  KBtesBor  ai  of 
the  Ifith  daj  ol  September  ot  the  jBar  prevlouii  to  the  one  for  which  the  tax 
was  collectible.  For  examplp,  the  propert;  onned  on  IGIh  of  i^pptember, 
1999,  being  listed  as  of  that  date  ror  clt;  taxeH  for  the  ;ear  IROO. 

There  was  no  provision  of  law  In  Unrdetotrn  for  llsllng  omitted  proper- 
ties prior  Co  Auaust,  IttW.  The  council  then  pnPHed  an  onllnaoce  providing 
(hat  npoT)  alfldavU  filed  before  the  cltj  cl-rk  fa;  the  citf  marshal  (who  was 
the  oollector  for  the  city  |.  the  clerk  nai  to  fasue  a  suuimons  or  notice  to  the 
property  holder,  citing  hliii  to  appear  five  days  thereafter  before  the  city 
conncll  and  show  oauae  why  hU  onilttvd  property  (named  in  the  notice) 
should  Dot  be  listed  for  taxation  for  Foch  ymrd  for  which  It  wsb  omitted. 
The  ordinance  further  provided  that  upon  the  flllnK  of  niiah  affldoTlt;  and 
after  the  notice  had  befn  givrn  Be  stated,  the  city  council  should  determine 
from  the  fnctx  whether  the  property  wafi  llatle  to  laxatton,  and  fix  Its  value. 
This  being  dune,  the  tal  levy  made  prevlaualy  for  tbe  year  In  quegtlon 
should  apply  to  the  omitted  property.  The  reiult  wai  oertlOed  to  tbe  city 
marshal,  who  was  then  to  prci-eed  to  collect  the  tax  as  other  taxes. 

ThlR  tnlt  was  hrouf^ht  by  Dr.  Mulr's  administrators,  aeehlng  to  epjoln  tbe 
city  council  from  passing  upon  the  question  of  plalntlfl's*  liability  for  the 
tax.  It  having  proceeded  under  the  ordinance  alludfil  to  to  a^sesa  Dr.  Mulr'l 
omitted  property  retroppectlvely  fur  the  yeara  named  above.  The  ordinance 
under  which  the  appellee  was  proceeding  wne  attacked  on  constitutional 
.grounda  and  for  other  reasons,  which  will  be  noticed  In  order.  It  Is  claimed 
that  the  city  conncll  had  not  the  power  to  paaa  the  ordinance  In  queftlon, 
because  It  is  not  to  he  found,  ao  it  la  argued.  In  the  powers  expiesKly  iiranted 
to  cltlee  of  the  nrtb  claes  by  the  legidatuie. 

By  Eubfectlon  S  of  section  snST,  Kentucky  Statntes,  cities  ot  the  fifth  clniB 
are  empowered  to  levy  and  collect  annually  an  ad  valorem  tax,  not  exceeding 
TG  cents  on  tbe  tin)  of  the  aSBesseil  value  ot  all  real  and  personal  property 
within  such  city.  By  section  8H14  the  council  le  given  the  power,  and  it  Is 
made  their  duty,  "to  provide  by  ordinance  a  system  for  tbe  assesfment,  levy 
and  collection  of  all  city  taxes,  not  inconalatent  with  the  provleloDs  of  this 
chapter  (chapter  80,  title  Sfunlcipal  Corporation  a),  which  syatem  shall  con- 
form, as  nearly  as  the  circumstances  of  the  cam  may  permit,  to  tbe  pro- 
vlalonn  of  tbe  lows  of  this  State  In  reference  to  the  asseaament,  levy  and 
collection  of  State  and  county  taxes,  except  as  to  tbe  times  for  euch  assets- 


celled  tbereafter.  It  bai,  tberetore,  been  lei?  properl;  held  that  tbem  le  do- 
GonatltutloDsl  or  other  legal  objection  to  the  lei;  of  taxes,  to  pay  (or* 
muDloipal  InipMveineutB  which  hnd  been  pktIqoiI;  made." 

But  thle  proceedliiR  le  uot,  properl;  ipeahlnR,  tbe  Initial  levying  of  a  tax 
to  act  retrofpectlvel;.  The  tax  was  levied  In  advaiice.  It  tras  made  a 
obarite  upon  "nil  propertjaublect  to  taxation"  wltbln  theolty.  By  onilwlao 
of  the  taxpayer  or  ol  tbe  asaesBlng  oQIoer  eoiiie  of  the  property  liable  to'the 
tax  was  not  nsBeued.  Tble  ordluaDce  was  Intended  to  cure  that  omlulon. 
From  ItB  nature  It  Ih  eaeentlnlly  retrocpectUe,  Tbat  It  was  aleo  retroactive,, 
and  was  «o  Ititetiiled.  li  manifest  from  the  language  of  tbe  ordlnnoce,  as. 
well  as  froiD  tbe  state  of  evils  which  it  sought  to  correot. 

It  is  In  no  senra  an  ex  post  tauto  law,  ailde  from  tbe  penalty  added,  whlohi 
has  already  been  dliouiiBi'd.  The  taxpayer  whb  liable  originally  to  pay  tha' 
tax.  This  ordinance  did  not  create  any  liability  whatever.  It  merely  pro' 
vlded  B  method  for  enCoroIng  an  old  one.  A  tax  le  not  a  poDlsbment  as 
some  people  seeiii  to  think.  Ibe  ordinance  doeit  not  make  any  act  llkftal 
which  WHS  legal  when  done,  nor  does  It  Impoie  a  liability  for  doing  or 
omitting  to  da  an  aot  for  whloh,  when  done  or  omitted,  there  was  no  lla- 
bllltj. 

Tbat   no  appeal  was   allowed    by    the  ordinance  dofs   not   Invalidate  It- 

Whether  an  appeal,  or  provision  tor  review  of  aeseitmentB  be  allowed, 
when  one  bearing  Is  Riven  to  tbe  taxpayer,  In  matter  altogether  of  legisla- 
tive discretion.  I(  the  assessing  trihnnal  sots  within  Its  ]i;rlBdlctlon  It 
seems  that,  though  erroneous,  It  la  thought  beat  tbat  It  should  end  there, 
rather  than  tie  up  Indefinitely  the  administration  of  government  at  repeated 
complaints  of  the  taxpayer,  wblcb,  after  all.  woald  have  to  be  flnsUy  de- 
cided by  somebody.  It  Is  likely  tbat  the  tribupol  nearest  to  the  taxpsyei  Is 
generally  niost  competent  to  pass  upon  the  justness  ct  bis  complaints.  If, 
on  tbe  other  hand,  the  sssesslns  tribunal  acts  without  warrant  of  law,  or 
aeseteei  to  the  taxpayer  property  that  did  not  iMlong  to  him,  or  tf  for  any 
reason  the  taxpayer  Is  not  legally  liable  to  pay  tbe  tax,  the  oouTts  are  open 
to  hlro  notwithstanding  the  assessment. 

The  next  objection  to  tbe  ordinance  le  that  by  It  tbe  oounoll  bas  conferred 
upon  Itself  jurisdiction  of  a  Judicial  nature,  which  violates  the  oonstUutloDal 
llrotcations  upon  the  part  of  the  legislature  to  create  any  Judicial  tribunals 
other  than  tbe  courts  eipreeBly  named  In  that  liistratnent.  In  asseselDg 
omitted  property  the  aot  partakes  somewhuC  at  ministerial,  and  somewhat 
of  Judicial,  or  quasi  Judicial  fuuctlune;  that  la  to  say,  the  act  In  listing  of 
the  property  tor  taxation  Is  clearly  a  mlnlsterlsl  sot;  and,  as  an  Incident, 
It  finds  the  fact  whether  the  property  was  In  fact  omICIed;  whether  it 
belonged  to  the  ulleged  recusatit  taxpayer,  and  what  Its  fair  value  then  was. 
To  bear  evidence,  and  therefrom  to  flod,  whether  a  certain  faot  was  or  was 
not,  partakes  of  Judlolul  funotlons.  Still  It  Is  not  necessarily  Judicial  In 
the  sense  tbat  It  Is  an  act  of  a  oourt.  Many  ministerial  acts  Include  In  part 
the  determination  of  pre-existing  facts,  and  the  exercising  of  the  qusllty  of 
Judgment,  sometimes  called  discretion,  with  respect  thereto.  For  tbat 
matter,  the  town  assessor  does  precisely  that  thiitg,  or  may  do  so.  In  eveiy 
vol.  27—73 


iDR  or  trade  the  ouibim  lua;  likewise  be  shown  b;  parol,  nhlA  bu  |]nit 
the  word  its  eitraordliiBr;  meaning  to  the  oaie. 

S.  Terms- Changed  meaning— Judicial  noclwTennl  In  uiuin  Q 
which  time  li  the  etsvnoe  are  roDEtrued  according  to  tbecammoioitR' 
wal  meaning  of  the  words.  Thin  Ib  heoanw  thpjcoinelobcHif»t""-? 
employed  in  a  diSvreDt  sense  from  that  of  tfaeli  lanHfr  nmBlntJbililii 
ohanfied  meaning  comes  to  be  the  I'ammon  one.  Of  thHeckiipil'f  <'>'! 
must  take  notice  as  ttifj  do.  Judicially,  of  nil  mattrrsuf  coininoDtiKMkl!< 

a.  Time— Standard— Cuetoni—Kvldence—ContnclR  to  h^D  maiita 
hour  certain,  without  naming  a  standard  (or  nctnnlnglbe  bDcrnnu^te 
deemed  to  have  intended  the  »yst«ni  In  niiwt  common  ur.  Or.  If  iwR iti'. 
one  standard  was  In  uae  at  the  place  where  the  conuaot  val  U  txprrfoM 
and  as  both  could  not  have  been  Inteudi^.  It  la  Bdmlnlbhupnntl)* 
prevailing  custom  at  the  place  of  performance  In  the  buelixcicit  vbld  rk 
coDtracl  under  cousldeiatlon  partook,  that  the  court  mleblddnmtwitU 
was  probably  In  the  minds  nf  the  parties. 

1.  Noon— Meaning  of— anlde  to  determine— In  deterrolnliij «li«l« i" 
word  "noon,"  as  used  in  ■  written  contraot  of  iDsarance.  ■ncBDltloclfd 
sUtDdard  time,  the  following  gnide  should  tw  gl*ni  to  the  )dt;:  Kit' 
Jury  ttelleve  from  the  evldenae  that  at  the  time  the  policy  ol  Iwuun  ra 
issued  there  existed  in  the  place  where  (be  contract  wai  msdnnnmii 
usage  with  reference  to  the  meaning  of  the  word  dood,  so  «fII  whH  '•'■'■ 
formly  acted  upon,  and  of  such  continuance  as  to  ralaeapreninpUoi'i^ 
plainlttTR  and  defendants  knew  of  It.  and  entered  Into  Ibe  coctnci  si  )>- 
aurance  sued  on  with  reference  to  It,  such  usage  wl"  e«""i  ""  W" 
arriving  at  their  conctualone,  " 

B.  Insuranoe— Eipiiatlon  of  policy- Inevitable  loss-Llabllltr  of  mr."^ 
—If  a  Dre  broke  out  In  the  Insured  linlldlng  before  tbf  pollcj  »pli«^  "^ 
continual  to  bum  tbetvntter  till  it  wa«  totally  deitnijed,  Uw  Ids  i>  >^ 
occurring  within  the  insured  period.  It  la  all  deemsd  one  r^rti  ''^'■•■'' 
severable.  A  damage  itegun  la  damage  done  where  t)ie  onlmlWKio 'i '^' 
natural  and  unbr<iken  sequence  of  the  beginning,  bnl  wbae  tbrSrcM:'' 
break  out  In  the  insured  building  before  noon  of  tbeday  tbepnlln"?";^ 
the  company  is  not  liable  nlthounh  It  was  Inevitable,  nt  Ibe  nooEbonM'^^' 
the  building  would  be  destroyed  by  the  fire  then  caj?lnR  whkh  Ml""'- 
nut  in  anotbei  building. 

GIlMon.  MArsballft  Gibson.  Bodley,  Baskln  &  Fleiner  and  A.^.fin'^'^ 
for  appellants. 

Humphrey,  Mines  &  Humpbrey  and  Trabne,  Doolan  &  Cm  lor  ipfl'^ 

Appeal  of  Rochester  German  Ins.  Co.  v.  Peaslee-Gaulbert  0).tn">  J'^^ 
ion  Circuit  Court,  Common  Pleas  Branoh,  Third  Division. 

Appeal  of  National  Fire  Ins.  Co.  v.  Peaalee-Qaulbert  Co.  tnuu  1'''^' 
Clrcult  Court,  Common  Pleas  Brauch,  First  Division. 

Appeal  PaoISc  Fire  Ins.  Co.,  Ac.  v.  Lonlevllle  Lmd  and  ColorC-.''- 
Jefferiton  Circuit  Court,  Common  Pleas  Branch,  Second  IHvlilaii. 

Opinion  of  the  court  by  Judge  O'Bear. 

The  Peaslee-Oanlbert  Co.  and  Lontaville  Lead  and  Color  Co.  ttf  i'^'' 
corpnratlona,  but  operating  together  a  plant  for  Use  manufsctntt  tti  " 
of  paints,  oils,  and  m  forth.  The  plant  consisted  of  thiM  balMlsei.  >>™  " 
at  Fifteenth  street  and  Portland  avenue.  In  Lonlavllle.    Th«  bulldlni'"" 


Uat  It  had  been  pnbliibed.  Ai  pnblluatton  br  poitlns  ■  vrlttvn  or  prtnted 
^Ofj  was  as  fiood  ai  b;  tnE«rtton  In  a  newspaper,  bj  tleatbi,  removals  and. 
(orgetfulueH  of  witnnHei,  It  nould  In  time  be  Imposalble  to  establlBh  tb» 
Yalidlt;  of  a  town  ordlnanoe.  We  tblnk  the  preiumptton  of  lav,  that  public 
oScerH  have  done  their  duty,  applied  here,  and  that  It  li  upon  one  attaok- 
lug  luoh  ordinance  to  show  afflmiatlvely  and  eatlafactorll;  thai  It  had  not 
%een  published.  After  a  lona  lapse  of  time  the  premroptlon  of  publication, 
'Vhere  it  has  nerer  been  oolled  in  qnestloD,  and  the  ordlnnnce  hat  been 
-Acted  on  In  the  meantime,  would  be  coDclniilTe. 

In  addition  the  olt;  oonncll  re-enacted  the  ordlnanceE,  and  publlihed 
them.  Thle  would  cnie  the  defect  of  not  ppbllBblnR  them  oilglnall;,  U 
tbey  were  not  published  then.  (Levi  v.  I^uigTllle,  ST  K;.,  IMi  City  ot 
-Soinereet  t.  I^omerwt  Bonklne  Co,,  £2  K;.  Ijaw  Sep.,  11^) 

Ad  ordlnnnce  ol  the  cit;  uiade  the  Kcond  Tuesday  1>  each  month  tha 
regular  time  of  nieetlnicof  the  oounolt.  The  prlnoipal  ordlnanOT  InvoKed 
In  this  suit  was  pasted  at  a  nieetlog  held  on  the  ercond  Tuesday  In  the 
Uonth.  Appellant  contends  that  the  first  Tuesday  was  the  day  flied  for 
the  regular  meetlngH.  The  printed  Tolnme  of  the  city's  by-taws  Bhows  the 
first  Tuesday  as  the  rrgulor  meetloK  date,  but  It  la  ooncluElvel;  shown  that 
tbig  was  ■  typograpblciil  error.  The  original  record  book  sbcwa  that  It  was 
the  second  Tuesday.  The  caption  ot  the  proceedings  of  the  meeting  and  of 
many  previous  nieetlnfts  showed  that  the  nounoll  met  on  the  second  Tum- 
day,  and  that  It  was  the  regular  date  for  the  meetings.  The  time  of  meet> 
Ing  stated  In  the  ordinance  bad  become  also  a  cuitom,  well  known.  It  la 
Dot  claimed  that  appellant  or  any  one  else  was  misled  by  the  error.  KoF 
does  It  appear  to  us  to  have  affected  the  cane. 

Appellee  prosecutes  n  cross  appeal  because  the  court  did  not  adjudge  It  to 
Kcover  the  taxes  tor  the  year  lOHS  and  refnsed  to  adjud&e  the  peoHlty  of  BO 
per  cent.  Imposed  by  the  ordinance,  and  refused  to  adjudge  appellee  Ita 
costs.  For  the  year  IS9fi  the  taxes  were  "a  liability  Imposed  by  statute," 
and  were  barrtd  by  limitation,  the  flve-year  statute  applying,  and  having 
been  pleaded.  The  penalty  has  nlrendy  been  discussed.  The  costs  were  re- 
fused npon  the  Idea  that  the  city  did  not  show  llEelt  entitled  to  recover 
until  It  had  passed  curative  ordinances  since  the  suit  has  begun.  While  the 
last  proposltloD  If  not  so  clear,  yet  we  aie  satisfied  upon  the  whole  that  sub- 
stantial justice  has  been  done  by  the  judgment. 

Wherefore,  It  Is  afflrmed,  both  upon  the  original  and  cross  appeals. 


ROCHESTER   GERMAN  ISS.  CO,  v.  PEASLEE-GAULBEBT  CO. 

NATIONAL  FIRE  INS.  CO.  v,  SAME. 

I*ACIFIC  FIRE  INS.  CO..&C,  V,  LOUISVILLE  LEAD  AND  COLOR  CO. 

(Filed  June  16.  1906,) 

1,  Written  contractD— Am blftnlty— Construction— Extrinsic  evidence— The 
■censtruotlon  of  words  In  a  written  eontraot  U  (or  the  court  generally;  if 
«mblgnous  the  meaning  intended  may  be  gathered  by  the  aid  of  parol  or 
other  eitrlDslo  evidence,  or  If   used  In  a  sense  peculiar  to  some  speolal  call> 


«wne<l  b;  Peaslee-Oanlbert  Co..  knotfU  m  the  Flfteeotb  Street  WarebooBe, 
■•nd  (mother  owned  by  LouUillle  Lead  nod  Color  Co.,  known  at  the  "tac- 
tor;"  building,  were  also  phyBloall;  conneot«d.  Id  addition  to  the  brldgei 
meotlaned,  b;  a  belt  canopy,  extending  trom  one  bulldlns  to  the  othpr,  and 
lorinerl;  used  Co  shelter  a  belt  operated  from  the  In c tor;  building,  so  as  to 
tnn  A  pully  and  elevaton  In  tbe  warehonfie  building.  It  bad  not  teen  Qsed, 
tboudh,  for  Roiue  time,  and  was  loft  8o  that  It  afforded  an  opening  from  one 
tiulldlofi  to  the  otb'er,  the  canopy  or  chute  coDelltutlng  n  sort  of  Que  or  vent. 

All  tbd  properties,  Including  tbe  oouteats  of  the  Fifteenth  street  ware- 
house building,  wt^re  Insured  against  lose  or  dainageE  by  Are.  under  a  num- 
ber of  pollcleH,  Issued  by  various  companies,  Inoluding  tbe  policies  sued 
upon  In  these  actions.  The  policies  are  Identloal  in  temis.  'Pwo  of  tbe 
cases  (National  Fire  Ins.  Co.  t,  Feaalee-Oaiilbert  Co.  and  Pacific  Ptre  Ins. 
Co.  V.  Louisville  Lead  and  Color  Co.)  present  the  same  bdIo  question  toi 
decision  on  this  appeal.  The  other  case,  Kochester  Qernian  Ins.  Co,  t. 
Peasiee-Gaulbert  Co,  presents  the  sBCue  queatlou  and  one  other,  hi'iice,  tbe 
appeals  are  heard  and  decided  together,  thongh  coming  from  different 
tranches  of  the  circuit  court. 

Tbe  question  for  decision  that  Is  oommon  to  nil  the  rases  Is  the  oonBtrnO' 
tlon  of  the  term  ''noon"  contained  In  tbeclnufes  of  the  policies  (wblcb  reads 
"does  Insure  the  Insured)  from  the  first  day  of  April,  IBOl.  at  noon,  to  the 
first  day  of  April,  1902.  at  noon."  A  Sre  oocnrred  In  tbe  Insured  premises 
«n  April  1,  1902,  by  which  all  the  Insured  property  was  totally  lost.  Whether 
the  loss  occurred  before  "noon"  of  that  day  Is  the  question.  The  fire  orig- 
inated In  the  "factory"  building  at  abcut  II  :4S  a.  m.,  standard  time.  The 
alarm  was  tutned  In  at  tbe  flre  department  ot  the  city  at  ll:fi9  a.  m.,  sland- 
-ard  time,  according  to  the  rBoords  of  that  department.  The  dlfferenoe 
between  centTal  standard  time,  based  upon  the  mean  time  of  tbe  90th 
■serldlnn  west  of  Greenwich,  and  mean  solar  time  at  Louisville,  is  llii 
mlnutas,  BO  that  at  1 1:45  a.  m.,  standard  time,  it  would  be  reckoned  laMii 
fi.  ra.,  BUD  time,  at  Louisville. 

In  declaring  upon  the  policies  plaintiffs  pleaded:  "Tbe  plaintiff  statea 
that  the  word  'noon'  oontalqed  in  snld  policy,  and  at  the  time  said  policy 
was  Issued,  had  two  meanings,  largely  dependent  upon  tbe  cnmiiiunlty  In 
Which  said  word  was  used.  One  of  thoie  meanings  was  IS  o'clock  midday, 
by  what  Is  couimonly  called  'sun  time.'  and  one  nae  12  o'clock  midday  by 
what  l9  commonly  called  'standard  time.'  !;aldflre  oocufred  after  13  o'clock 
inldday  sun  time,  and  before  IS  o'clock  midday,  standard  time,  as  was  In 
use  In  LoulsTllle,  Ky.,  where  tbe  property  destroyed  and  damaged  was 
situated.  At  the  time  said  policy  was  executed  iind  delivered  the  word 
'noon,'  as  used  In  the  city  of  Louisville,  in  businesB  transactlonB.  In  mak- 
ing engagements,  and  In  ordinary  speech  and  writing,  was  understood  to 
mean  It  o'clock  midday,  standard  time,  and  snob  was  tbe  sense  in  which 
«he  parties  to  the  policy  sued  on  used  said  word  In  said  policy," 

The  contention  of  appellants  Is  that  the  word  "noon"  has  a  fljed,  certain 
«nd  universally  underitood  meaning,  having  reference  alone  to  the  physical 
.tact  of  tbe  colncidenoe  of  the  center  of  the  sun's  circle  with  a  given  meridian 


TeriDi  In  contnata  In  which  time  !■  at  the  eM«DC«  are  conaCrued  acoord- 
Ing  to  the  comtnoii  or  general  nieanlug  of  the  words.  As  la  nell  kcowo, 
words  change  In  their  meaning.  Thia  la  beoansp  tbe;  oome  to  be  ao  Irc- 
qaentl;  employed  In  a  different  senae  from  (bat  of  their  furm^r  meaning, 
that  the  ohanfted  deflnltloo  coinra  Co  be  the  common  one.  Of  these  changes 
the  courta  mnat  take  notice,  as  the;  do  jndiciall;  of  oil  matters  of  common 
knowledge.  When,  faoweier.  a  word  Is  undergoing  the  change,  ItE  use  In  • 
contract  maj  have  reference  to  tte  former  or  laler  meanlnf).  So  It  ma;  he 
said  to  he  aroblguons,  having  mare  than  one  meaning.  The  object  of  all 
canstrnctlon  being  to  anlve  at  the  true  Intent  of  the  parties  to  the  compaot, 
and  It  being  the  province  of  the  uonrta  to  construe  Che  language  of  written 
contracts,  worda  of  one  meaulug  will  be  conetraetl  ooncluslvelj'  hy  the 
courts  according  to  that  meaning.  But  tt  would  be  unaafe  and  unjust  to 
follow  an  Iroonlad  rule  of  construction,  that  of  single  meaning,  where  It 
was  oommonl;  emplojed  In  different  senses  even  concerning  the  same  sub- 
ject. To  put  the  court  in  the  light  of  the  sltnallon  In  which  the  paFdea 
were  when  tbej  entered  Into  the  ountrnot,  In  oonstiulDg  anoh  terms,  parol 
evidence  ought  to  be  admitted  to  show  that  the  cuatoni  of  that  comniunltj 
was  anch,  to  general,  and  of  auch  lung  standing  and  ncitorlety,  that  the 
parties  ma;  be  pieaumed  ta  have  been  controlled  by  It  In  fmnilng  the  terma 
of  their  agreement.  Probnbl;  no  better  example  for  (he  application  of  this 
course  of  construction  will  be  found  than  In  the  cases  at  bar.  Perhaps 
nothing  entered  more  commonl;  Into  the  affairs  of  life,  everj  phase  of  It, 
than  time.  To  know  the  time,  and  to  act  upon  the  meanii  of  such  knowl- 
edge as  if  It  were  a  practical  certainty,  la  of  the  first  Importance  In  moat  of 
the  trnnaactlons  of  dull;  life.  A  general  custom  adopted  with  reference  to 
noting  the  honi  mt;ana  that  In  all  walks  It  Is  acted  upon  tacitly  aa  an 
accepted  fact.  So,  although  thece  la  not.  and  bna  never  been,  a  legal  eetab- 
Itshmenl  of  an;  scaiidard  time  In  this  l^tale.  It  wis  forniall;  accepted  with- 
out question  that  the  cuscomar;  modv  uf  reckoning  time  by  the  eolar  system 
of  daye,  divided  Into  S4  hours  of  DO  minutes  euch,  each  da;  beginning  at 
midnight,  and  divided  again  at  lulddn;  nt  ur  near  the  time  when  the  bud 
was  In  the  nivrldlao,  was  meant,  when  speaking  of  the  hour  or  time  of  da;. 
CoEditiona  have  arisen  In  the  last  several  years  by  which  the  old  custom  of 
dividing  and  noting  lime  has  been  abandoned  in  a  very  considerable  portion 
of  tbe  Uolted  States,  and  there  baa  been  auballtuted  for  It  another  system, 
no  less  arbltrar;,  but  mote  full;  meeting  all  of  the  needs  of  society.  Allow- 
ing one  hour  for  each  IB  degrees  of  longitude  west  from  Qreenwlch,  the 
Tttth  meridian  passing  scmewhere  near  Washington,  the  90tb  uear  St.  Loula, 
and  so  on,  and  by  establishing  one  nntturm  standard  of  time  for  all  the 
terrltOTy  within  each  of  the  aectlons  named,  a  satisfaotory,  practical  basla 
li  attained.  BoalnesB  and  Boelal'  engagements  naturally  become  adjnated 
to  It. 

Tbe  cua(om  originated,  l(  is  believed,  with  certain  railroad  lines  In  (b«lr 
endeavors  to  regulate  the  runolng  of  ijielr  tnlns  whtcb  tiaverse  wida  ho- 
ttons  ct  the  country,  so  that  unvrtrylng  and  sate  schedulea  might  be  adoptad 
«nd  enfOTMd  througlMnt  a  qrttem  wbeie  tbe  average  mean  time  wai  not 


.llltennt  <lirKlloli.,  oi  MtoiilH  ot  .  nlBUt.  ot  •  te»  MmV,  M»:>  ; 
the  tlmn  of  BtnrtlnB  from  the  oppoBlta  eitremes  of  the  eune  Hmoti'  ■- 
Other  butlueie,  lneludlDB»overnnient  and  flnally  eoclal  ftll»it*.«^'^ 
•me  Uaildardl.  Uhlll  sow  lt^».  beoome,  ll.  lb«  morepepelo™"-'- 
tie.  at  Iiail.  almo.t  ettlu.l.e.  *i]<l  "hi"  '•■  "»■>  •"  ""  "  ■""■""I'' 
Contraol.  to  heglh  or  end  at  an  ho-ir.-^""!".  "l«>oo'  ""»>■!■" 
tor  the  reekonfns  of  the  honi.  n>n,t  he  diSX^P  "»''=  '°»""'  "^  '■■ 


t  oomnion  nee.    Or.  If  more  than 


a 


place  nlii>M  the  conltncl  waf  to  be  performed,  and  ■^^Ml?"'  " 

been   Intended,  tt  la  Adtnlialble  to  prove  tbe  pk^bUIdk 

of  performance  Id   tbe  buatneEs  of  wblob  tbe 

partook  tbat  tbe  court  might   determine  which  1>BB  probi 

of  the  parties,     gun   time,  ni  II  Is  called,  baa  bo  fallen  In 

communities  that  It  1b  known  only  b;  comparison  with  ' 

or  bj  computation.     It  conld  Bcnrcely  be  maintained   tha 

tract  meant  to  adopt  an   hour  for  tbe  termination  of   impuita: 

ifbtoh  nerer  otherwise  entered  Into  thplr  bnelneES  or  soolnl  afiali 

In  the  early  case  of  Finnie  v.  Cln;.  i  Bibb.  361,  the  parties  bai 
tbat  certain  laoda  might  be  snrvejed  In  "squareE  to  the  canHnal 
The  aurve;  ttae  made  nccordlnti  to  the  mMgnetic  needle,  and  no 
cardinal  polntt,  thnt  Is,  the  true  meridian.  Tbe  court  decided  th. 
partleB  had  not  dwiareil  whether  the  courses  should  be  mn  acrotding  it 
true  meridian  or  roagnetlo  needle  {the  former  being  strictl;  and  terbi 
tbe  meaning  of  the  term  nsedl  tbe  pupnlst  rather  than  the  technical 
Ing  ahould  be  adopted,  and  proof  was  admitted  showlns  that  at  tbal  tirt 
the  usual  and  almost  unlversnl  mode  of  making  Bnrrefs  was  necordiri;  t 
tbe  magnetic  conrsea.  Said  the  court:  "Where  a  usage  has  preraiM  ^ 
long  and  so  genemll;  it  Is  mnoh  more  naeonable  to  suppofe  theperi. 
had  reference  to  It  than  to  the  mode  of  eorveylna  according  to  thf  trv 
meridian,  so  little  known  and  seldom  used  in  practice.  That  bd  f«y 
ment  ought  to  be  lnt4'rpreted  with  reference  to  the  usage  of  tbe  oiiintT;. 
althqujth  aiich  an  interpretation  is  contrary  to  the  teobnlc«l  roeanlng  «f  tl- 
lanfiuage  used  by  the  parties.  Is  fully  warranted  by  the  Eisglisb  »uh:r.- 
ties,'' 

The  question  we  are  now  considering  came  before  the  Supreme  Ct^tir:  ' 
Iowa,  in  JoneB  v.  German  Ins.  Co.,  110  Iowa,  TR.  81  K.  «.,  1SS.^6L  K 
A.,  Hail.  Tbe  Are  oocurred  after  IS  o'clock  by  aun  time,  bat  before  \i  f  •'  -^ 
tn,.  Btnndard  time.  Tbe  policy  expired  "at  IS  o'clock  at  noon"  (b>i  >^'' 
It  wnB  there  said  :  "The  court  submitted  to  the  jury  whether.  beesQH  i' 
known  and  eetabllihed  custom  obtaining  at  Cieeton,  tbe  expressloti.  '!■  '■■ 
«'clDck  at  noon.'  was  Intended  by  the  parties  to  tbe  dbntract  to  bi'I!  '• 
o'clock  standard  time.  While  it  was  admitted  tbat  oentE&l  ttandin:'' 
was  in  general  use  there  by  tbe  railroad  oompany,  the  schools  and  bi;'  :-* 
men  gnneinlly,  It  does  not  appear  but  that  the  sdd  time  was  sIm  "^-l''' 
other  people  of  the  city.  As  oommoD  or  mn  time  was  presumfdic'^'' 
been  Intended,  the  burden  was  upon  the  defendant  to  ahow  to  thrcdiin^! 
find  the  Issue  was  rightly  left  (or  the  det«nnlnatlon  of  the  jury.  Biii>' ' 
Boon  at  ll!  o'clock  staodard  tlmef    If  ao,  Juat  before  the  change  tn^  ■^ 


tomar;  uae  ot  Btandard  time,  but  tbat  b;  Du«toiii  of  the  plaoe  'at  13  o'clock 
at  nooD'  meant  at  19  o'clock  standard  tlmt^. " 

AppellnnCs  would  (Ustlngiilab  tbe  lova  case  from  these  becanse  the  vordi 
"at  13  o'clock  at  noon,"  tt  li  claimed,  have  n  dlSerent  meaning  from  the 
word"nooD,"  We  think  the  eipreaslons  amount  to  the  lame  thing.  Both 
reler  to  nilildar.  Noon  la  midday;  to  in  12  o'clock  In  the  dn;  time.  Xoon 
U  merely  a  shorter  expreRBtoD  than  12  o'clock  In  the  day  time.  Originally 
It  tepresented  the  ninth  hour  o(  tbe  day  after  BunrlM,  or  about  S  o'clock  p. 
'  m.,  and  was  the  oanonlonl  hour  ot  nones,  at  which  naa  celebrated  a  ro- 
llgloos  rite.  (Webster's  Dictionary  "Nones.")  It  has  ceased  to  denote  the 
ninth  hour  of  the  day  ei>  long  ago  that  It  can  scarcely  be  traced.  It  came 
by  nitaee  to  represent  midday,  or  IS  o'clock  solnr  time,  which  nas  deemed 
midday  for  «>  many  years.  The  word  1b  undergoing  n  similar  change  or 
Ime  undergone  one  In  this  country  In  recent  years,  so  that  It  represents 
DOW  midday  not  neoeBsarily  as  shonn  by  "sun  time."  but  by  the  sUtndard 
In  use,  nhatever  it  is.  It  does  not,  na  oonnnel  argued,  represent  a  physical 
phenomenon,  as  does  "Bunrlse"  anil  "sunset,"  any  more  than  "10  o'clock 
a.  m."  represents  n  phy^lail  phenomenon.  Both  termi,  "noon"  and  "10 
o'clock  a.  m.,"  are  URed  to  express  practical  approilniatlons,  and  neither 
refers  ceceSHnrily  to  the  actual  fact. 

In  time,  doubtless,  the  old  ntandard  ot  solnr  time.  or.  tor  that  matter,  the 
more  recent  standardn,  may  fall  so  entirely  Into  disuse  an  to  become  obso- 
lete. Tbe  word  noon  may  then  hare  but  one  meaning.  In  that  event  re- 
course to  eitraneous  evidences  to  deKiinlne  what  It  meant  In  written  con- 
tracts would  not  be  altowe«l.  The  evidence  is  that  In  some  husiness.  par- 
ticularly that  ot  bonking,  In  Louisville  'snn  time"  Is  still  used.  In  tbe 
present  state  ot  the  Dse  of  the  term  U  was  proper.  In  our  opinion,  to  have 
■□bmitted  to  the  Jury,  as  was  ilone,  whether  the  word  noon,  ai  used  in  the 
ooDtrects  meant  "lU  o'olook  standard  time,"  and  Chat  In  determining  that 
fact  the  following  guide  should  be  adopted  by  the  juiy,  as  given  in  Instruo- 
tion  No.  a  (Judge  Mulr's):  "If  the  jury  believe  from  the  evidence  that  at  the 
time  said  policy  of  Insurance  was  Issued  there  existed  In  Louisville.  Ky,,  a 
custom  or  usage  with  reference  to  tbe  meaning  ot  the  word  'noon,'  so  well 
'  settled,  uniformly  acted  upon,  and  of  such  continuance  as  to  raise  a  pre- 
suinptlnu  that  plalnllHs  and  defendant  knew  of  it,  and  entered  into  the 
contract  of  Insurance  sued  on  herein  nltb  refeience  lo  it.  aach  usage  will 
govern  the  jury  In  arriving  at  tbeir  conclusions  under  the  first  instruction." 

In  the  Hoehester  Germnn  Insurance  Co.  case  the  further  question  arises, 
nhen  must  the  loes  occurl'  This  question  is  presented  by  the  following  In- 
struction:  "The  court  Instructs  the  jury  that  the  policy  of  Insurance  sued 
en  herein  Injured  certain  goods  for  plaintlfTs  In  their  warehouse  at  the 
northwest  corner  ot  Fifteenth  and  Portland  avenue  against  Are  from  April 
1,  1901,  at  noon,  to  April  I,  IWS,  noon.  Now  if  the  jury  believe  from  tbe 
evidence  that  the  fire  which  deslroyeil  sold  goods  started  In  said  warehouse 
bafore  noon  on  April  1,  1W2,  or   If  they  believe  from  the  evidence   that  snld 


HELTON  v.  OOHMOKWBALTH.  1163: 

Appeal  from  Nelson  Circuit  Court. 

Chief  Jastioe  HobRon  delWered  the  following  opinion  on  motion  to  dls- 
mlBB: 

The  appeal  filed  May  IS.  1906,  is  dismissed  for  want  of  jurisdiction.  the> 
amount  in  controversy  being  under  $200,  The  question  of  allowance  must, 
be  determined  in  the  first  instance  in  the  circuit  court,  and  may  then  be  re- 
viewed here.  The  motion  for  an  allowance  here  to  the  wife's  attorney  is^ 
therefore,  overruled. 

Appeal  dismissed. 


HELTON  V.  COMMONWEALTH. 
(Filed  June  16,  1906— Not  to  be  reported.) 

1.  Homicide— Affidavit  for  continuance— -Time  for  preparation— Inability 
to  consult  counsel— Where  it  was  shown  on  the  trial  of  accused  for  the  kill- 
ing of  two  brothers  on  August  89.  for  which  he  was  indicted  by  specia> 
grand  jury  on  August  81,  and  his  trial  had  on  September  10,  by  his  affidavit 
for  a  continuance,  that  he  was  too  poor  to  employ  counsel,  and  by  reason  of 
a  severe  wound  in  the  head  inflicted  in  the  affray  by  one  of  the  brothers, 
from  which  he  was  suffering  as  to  be  unable  to  communicate  with  the  coun- 
sel appointed  to  defend  him,  bo  as  to  properly  prepare  his  defense,  and  by 
reason  of  the  great  excitement  in  the  community  because  of  the  double- 
homicide,  feeling  ran  high  against  him  and  he  was  in  danger  of  mob  vlo-. 
lence,  which  In  a  great  measure  prevented  his  preparation  for  trial,  his  mo- 
tion for  a  continuance  should  have  been  sustained. 

2.  Evidence— Self-defense — Concerted  assault— Instructions— Where  on  the 
trial  of  accused  for  the  killing  of  two  brothers  there  was  proof  to  the  effect. 
that  the  accused  was  assaulted  by  them,  one  striking  him  on  the  head  with 
a  jug,  felling  him  to  the  ground  before  he  shot,  and  that  the  assault  was. 
concerted  by  the  brothers,  the  court  In  defining  defendant's  right  to  act 
in  self-defense,  should  not  have  limited  it  to  danger,  real  or  apparent,  at 
the  hands  of  one  of  them,  but  the  court  should  have  told  the  jury  that  if 
they  believed  from  the  evidence  that  accused  was  first  assaulted  by  the  two 
acting  in  concert,  and  that  there  was  about  to  be  infiicted  on  him  imme^ 
diate  death  or  great  bodily  harm  at  their  hands,  or  at  the  hands  of  el  thee  of 
them,  that  the  accused  had  the  right  to  use  such  force  as  was  necessary,  er- 
as to  him,  in  the  exercise  of  a  reasonable  judgment,  appeared  to  be  necessary 
to  repel  the  assault  or  threatened  danger,  real  or  to  him  apparent,  even  ta 
the  takinflf  of  the  lives  of  his  assailants. 

K.  D.  Perkins  and  H.  H.  Tye  for  lippellant. 

N.  B.  Hays  and  Chas.  M.  Morris  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  shot  and  killed  Flem.  Bray  and  William  Bray  on  August  S0» 
1904.  He  was  arrested  and  lodged  in  jail  that  day,  and  was  indicted  by  a 
special  grand  jury  convened  August  81,  and  put  on  his  trial  at  the  same- 
term  of  the  court  on  September  10,  1904.  When  arrested  he  was  suffering 
from  a  setere  wound  in  the  head.  Inflicted,  he  says,  some  time  during  tba 
viltray  in  which  the  killing  occurred.    The  accused  was  drunk   when   it 


■oconrred.  >nd  h«  clalmi  nai  not  to  condttloD  to  know  t1ntlT"^i^> 
traoiplrad.  Being  too  poor  tn  employ  ooansel,  tbe  court  annlnl*)  m 
membeTH  of  tbe  bar  to  defend  him.  When  the  cnse  vucallpdhrtrlilip- 
pvllant  Died  bis  afBdavIt,  showing  reaaoni  why  be  wai  not  nti]  toiinil 
Among  othura,  be  stated  that  he  had  been  Enfferlng  so  trom  hit  noDid  ttii 
he  bad  been  unable  to  oommDnknte  to  hl<  counsp)  all  th«  tacU of  ttr  tri> 
rence,  or  to  tntHlllKently  ndvlse  with  them  with  reeprct  [o  hie  Aelmtr;  ihit 
great  eicUement  preTBlled  tn  the  uminiDiilt}' because  of  thedQnblfbdrl- 
clde,  and  Teellnp  ngnlnsC  th«  nocuanl  wbb  rnnnInK  so  high  Uul  he  hnii  l*n. 
and  waa  then,  In  great  danger  from  mob  violence:  tbis  In  x  mraiiih  p* 
vented  hia  preparation  of  hladefenae;  that  hia  counwl  had  hmi  bo-il!  ■!■ 
gnged  In  other  trials  In  the  court  since  their  appointment  to  drfpniiiFi*^- 
lant.  and  by  reaiwn  thereof  bad  not  had  a  chance  to  confer  wUta  t'>>.flU 
propeily  pii'pnrt^  hia  defensp.  His  motion  for  a  coDllnnance  irai  oirrrtl-d. 
and  he  was  pnt  upon  hIa  trial.  The  verdlot  of  the  jui;  lotitiil  him  (i^iln 
•nd  aent»>nct-<t  him  Co  deiath. 

While  promptness  In  the  apprehenRlon  and  trial  of  peraoni  >»uW:t 
crime  la  commendable,  the  IntereatE  of  the  Commonwealth  si*  prlminl'ii 
having  thf  nccuned  tried  under  circumstancea  where  the i«tllct will  1:>-|iiU. 
•nd  wilt  reprtiaent  the  deliberate  and  calm  Judgment  of  a  propnly  >'I>^i^ 
and  InstriiPli'i)  Jurj  in  a  court  having  jurisdiction  of  the  oOenw.  Iniui's^' 
la  as  much  entitled  to  be  protected,  to  say  the  least  of  It.  as  it  lido'io 
-crime  t<i  be  pnnlFhi>d.  And  whether  one  or  the  other,  coatti  irlll  iwl  tr 
hurried  hy  popular  clamor,  or  delaytrd  by  technical  qolbble,  to  the  drtiin  tI 
of  the  orderly  administration  of  juitloe,  Orsat  delays  In  brlnplnp  ^~i"^ 
CBseH  to  trial  should  be  discountenanced,  but  ondne  hacte,  by  vbkb  ik 
brought  to  trial  for  his  life  Is  railroaded  through  the  tormol*  Irliln''* 
mldat  of  popular  clamor  for  hl»  blood,  are  even  a  greater  reproach  lu'i' 
law.  We  do  not  mean  to  « Ay  that  aucb  extreme  haste  U  lodloled  in i)ii 
trial,  but.  as  was  ohseived  by  thia  court  In  a  very  similar  caw  |B'»'" 
-Commonwealth,  lOO  Ky.,  1»4):  "While  there  la  nothlnjt  In  the  iw»rf'= 
show  that  the  Imrned  Jndge  of  the  trial  court  In  overrullnfl  IhemciiiDfr' 
«  continuance  was  actuated  by  other  than  a  hiph  aence  and  porpoH il '^i' 
neHH  and  dut^,  both  toward  the  Commonwealth  and  the  accuvd,  jn-  """' 
the  circumstances  sumiundlng  and  growing  out  of  this  deplonlile  ln/-<-T- 
ant)  oonelderlng  the  pitiable  condition  In  which  the  accnwd  «u  tcncil.  *' 
are  of  opinion  that  he  or  his  connael.  who  were  officers  of  the  lrl«l  "-' 
and  hod  undertaken  the  burden  of  defending  the  accused  in  oh«ll*Dft  'i  '"■' 
-order,  and  whoiie  statements  might  to  have  had  Rreat  weight  with  ib'CT.'-'^ 
upon  the  question  of  continuance,  did  not  havu  autSclent  tluie  in  pr>p::t 
(or  the  trial  of  the  case  at  that  term  of  the  court.  In  thia  tlew  of  l.l">- 
the  continuance  asked  for  ought  to   hnve   been  granted  by  the  trisi  «""  ' 

This  trial  was  tor  the  hlllinp  of  Klem.  Bmy.  There  w»*  fmf  "■  '■* 
eflect  that  the  accused  wai  aeuaulted  by  the  two  brotberi^  Firm.  id'I^'' 
llnm  Bray,  the  latter  atrlbtng  blin  on  the  bead  with  a  jug,  [elllDE  *■"''  '- 
the  grouund  before  he  shot:  that  the  asaault  by  the  two  Brvc" ''''' 
■oerted.  Certain  of  the  physical  facta  tend  to  corroborate  the  clslrn  ifi"  't' 
4wo  Brays  were  acting  together,  and  thai  one  of  tbem  did  strltr  spprlii'^' ' 
violent  blow  on  the  head,  wbloh  was  done  of  course   before  the  tif^''-" 


the  blow.  It  either  did.  In  deflnlDg  tbo  dFfendant'B  right  to  eot  In  hiR 
aelf-detenoe  the  onurt  limited  tt  to  dangei,  rpat  or  appsient,  to  the  accused 
at  the  baude  of  Flem  Bra;.  Dnder  the  rlrcDiuitaiicei  Bhown  In  the  evi- 
dence we  thtuk  Ibe  oonrt  ihonld  have  told  the  Jnr;  that  U  they  bellered 
fiom  the  evldvnce  that  the  acoueed  Vfas  first  BHanlted  b;  the  two  Brayi  act- 
ing in  concert,  and  that  there  was  about  to  be  Infltoted  upon  delendnnt 
Iniiued late  death  or  great  boilllr  harm  at  their  handi.  or  at  the  bands  of 
either  of  them,  being  aided  and  abetted  therein  b;  the  other,  that  the  aconied 
had  the  right  to  uee  eiioh  farce  ab  wai  necemaiy,  or  ai  to  hini.  In  the  eier-- ' 
olie  of  a  renEonsble  judRnieDt 
and  threatened  dangei,  real  < 
Uvea  □(  biH  auallanta. 

Judgment  reTersed  and  couse  remanded  for  a  new  trial  under  proceedlngft 
cons  latent  herewith. 


UNDERWOOD  T.  MAGRDDEB,  &□. 
(Filed  June  IT,  ]90G-Not  to  be  reported. } 

Wlll«— DeTtee  to  peraon  and  "helra"— ConBtrnotlon— By  a  dtvlBO  o(  "all 
m;  property  to  W.  K.  M.  for  her  lifetime,  and  at  ber  death  to  go  to  Uary 
Jane  Slemmona  and  her  helra.  a  fee  simple  la  laud  owned  b;  the  testator- 
paiwd  to  Mary  Jane  Slemmons  upon  the  death  of  the  life  tenant,  W,  E.  M,. 

Hllllf  List  for  appellaal. 

Turner  He  Xurner  tor  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  Dt  the  oourt  by  Chief  Justice  Bobsou. 

The  will  of  Lucy  J.  i^mlther.  after  a  number  of  bequesta  of  personalty, 
concludes  with  these  words: 

"Alao  bequeath  to  Walter  Blleo  Magruder  her  lifetime  all  my  remaining 
property,  consisting  of  a  hou«e  and  lot  In  North  Pleasurevllle.  Ky.,  bank 
Btook  at  PleasurevUle,  Ky.,  and  all  other  property  not  mentioned  above,  in- 
cludlUR  my  eight  silver  tablespoons,  and  at  ber  death  remaining  property 
to  go  to  Mary  Jane  glenimons  and  ber  heirs. 

''Section  II.  I  appoint  Henry  C.  glemmons  executor  of  thia  will,  and  t«' 
have  full  control  ot  Walter  Ellen  Uagruder'a  ahare  and  care  of  ber." 

Walter  Ellen  Magradei,  Mary  Jane  Slem mans  and  H.  C.  Slenimons  eold  tbe 
bouse  and  lot  In  Fleaanrevllle  to  John  A.  Underwood.  ■  He  declined  to  accept, 
the  deed  which  they  tendered  him,  on  thii  ground  that  under  the  will  th^  had 
not  power  to  pass  to  hlni  a  good  title;  that  Mnry  Jaut^  meniDiunE  Is  themother- 
of  two  living  clilldren,  who  take  the  property  jointly  with  her  under  the 
will,  and  that  tbe  deed  tendered  did  not  convey  their  tutereat  In  tbe  land. 
They  Bled  this  suit  agulnat  hlin  to  reciuire  him  to  accept  the  deed.  The  court, 
■nstalued  a  demurrer  to  the  answer  ot  tbe  defendant  setting  up  these  facts, 
and  be  appeals.  The  entire  estate  by  the  will  Is  vested  In  Walter  Ellen 
Magruder  for  life,  with  remainder  to  Mary  Jane  Slemmons.  The  word, 
"heirs"  Is  a  word  of  limitation,  not  of  purchase.  Us  usual  oOlce  In  a  deedf 
or  will  Is  simply  to  show  that  a  tee  simple  Is  given.    Tbe  meaning  of  the. 


lalt]  and  Bnpport  the  Mhonl  tor  th«  enaulng  fear.    The  court  Rranted  to  ap- 
IMlleee  the  relief  Bought,  and  appellaDt  bai  appealed. 

The  atatnte  prior  tn  Knj.  19M,  required  that  the  board  of  tmatees  for 
traded  comiuon  achaol*  ibould  conilat  of  etz  pergoni.  But  the  general 
^neublj  at  lie  ceaBton  oeit  prior  to  that  date  paned  an  aot  rednclDfi  the 
DDinber  to  flie.  At  that  time  the  board  conalMed  of  tbe  tollonlog  mem- 
beri:  W.  B.  O'Banuon.  H.  J.  MoRobett«,  O.  L.  Penn;.  B.  F.  Root,  W.  O. 
Welch  and  J.  N.  Sanodera.  W.  O.  Welch  died  prerloaa  to  Ma;  IS,  bnt  th« 
«uct  date  ti  not  known.  Appellee.  A.  M.  Pence,  was  elected  (to  aacceed  O. 
Ij.  Penny)  at  the  retrular  Ha;  election.  He  qnallfled  and  took  the  oath  on 
the  14th  of  Hay,  It  la  Indicated  that  B.  F.  Root  went  out  of  office  abont 
the  tath  of  May,  thi*  end  of  hla  term,  no  one  succeeding  him. 

Unfortunately  for  the  district  and  tbemaelvps  the  truiteei  became  InTolied 
In  dinenslon  and  a  diilslon  of  parpolMi,  and  tbelr  leal  and  energy  naa 
wasted  In  efiorta  to  clioiinivent  and  defeat  the  pDrpoaea  of  the  other.  We 
are  convinced  that  If  they  had  remnlnfd  united,  and  pot  forth  their  poner 
AUd  energy  with  on  eye  singly  to  the  advancaioent  of  the  Interest  of  (be 
eohool,  that  they  did  to  foil  and  defeat  the  object*  and  pnrpoiea  of  each 
other,  It  would  nnnilatakably  hsie  reaulted  In  uiaklng  the  school  In  that 
dlitrlct  one  of  the  beat.  II  not  the  beat.  In  the  Slat«. 

At  a  meetlns  of  the  board  on  the  ISth  of  May,  1U04,  vhen  all  were  preient, 
«xcept  Welch,  who  had  died,  the  appellee,  W.  B.  O'Bannon,  pieseuted  the 
following  writlns  to  the  board: 

"Stanford,  K;.,  May  T,  IDOS. 
"To   the   Honorable  Board   of  Traeteefi  of  tha  Stanford  Graded  Common 

School; 

"Qentlethen— 1  hereby  resign  my  iiOEitlon  as  trustee  of  the  above  named 
InstltDtlon,  the  same  to  take  effect  Hay  ST,  1904,  which  date  Is  the  close  of 
the  present  school  year. 

(Signed)    "W.  B.  O'BANNON." 

At  the  some  meeting  the  board  adopted  the  following :  "W.  B.  O'Bannon 
having  oSered  his  reslgnallon  as  a  trustee,  to  take  efleot  on  Hiiy  ST,  1904, 
"whlcb  reslgnnllon  Is  accepted." 

On  the  following  day.  the  13th,  O.  L.  Penny,  H.  J,  McRoberlH  and  appel- 
lant, J.  N.  tiaundfrs,  signed  the  following  notice: 

"Stanford,  Ky.,  May  IS.  1B04. 

"We,  the  nndetslgned  members  of  the  board  of  trustees  of  the  Stanford 
Oraded  Common  School,  hereby  request  and  demand  that  you  call  a  meet- 
ing ol  the  board,  to  meet  at  the  law  office  of  J.  N.  Saunders,  at  10  o'clock 
ji.  m.,  this  day,  (or  the  tiansaotlon  ot  such  buflneaa  as  may  come  before  the 

This  notice  was  served  upon  O'Bannon  about  9  o'clock  p.  m.  He  failed 
to  camplj  with  the  requi'St  or  demand,  and  at  the  hour  named  In  the  notice 
the  persons  who  signed  It  met  at  the  law  office  of  appellant,  and  organlted 
by  electing  H.  J.  HcRoberts  chairman,  and  thtn  proceeded  to  elect  one  R. 
B.  Mahony  to  All  the  vacancy  In  the  board,  caused  by  the  death  of  Welch. 
Thn  election  of'Mahony  was  Invalid  (or  the  reason  that  trustees  O'Bannon 
and  KoDt,  whose  term  did  not  esplie  nntll  the  next  day,  were  not  notified 
of  the  time  and  place  of  the  meeting.     (Soott  v.  Pendley,  S4  Ky.  Law  Rep., 
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gPEABS  V.  CONLEY. 

(Filed  Jane  17,  JOOd— Not  to  be  reported.) 

Land— Owner  inducing  another  to  purchase— Estoppel  to  claim— One  who 
Induces  another  to  buy  land  and  improve  it  is  thereby  estopped  to  assert  a 
claim  to  it  against  such  purchaser  or  his  vendee. 

W.  H.  Vaughan  and  C.  B.  Wheeler  for  appellant. 

Geo.  C.  Middaugh  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hobson. 

John  Conley,  8r.,  and  James  H.  Milem  were  adjoining  land  owneis  Id 
Johnson  county.  There  was  a  dispute  between  them  as  to  the  division  line 
and  Milem  sued  Conley  to  recover  the  piece  of  land  in  oontroTersy  between 
them.  In  that  suit  the  jury  returned  a  verdict  in  favor  of  Milem  for  the 
land  there  in  controversy,  but  they  located  the  line  between  them  so  that  a 
pieoe  of  th«  land  which  Milem  had  enclosed  and  in  cultivation  fell  to  Con- 
ley. This  was  in  1887.  In  1888  Conley  notified  Milem,  in  writing,  to  set 
his  fence  back,  but  this  Milem  does  not  seem  to  have  done.  In  1893  Milem 
was  sued  by  his  vendor  for  the  purchase  money  of  the  land  and  pleaded  as  a 
defense  the  loss  of  the  piece  referred  to  in  the  suit  with  Conley.  He  and 
Conley  gave  their  depositions  in  that  case.  A  judgment  was  entered  in  that 
case  on  May  8,  1894,  by  which  Milem  was  given  credit  for  150  for  the  loss  of 
the  five  acres  of  land  and  a  judgment  was  rendered  against  him  for  the  re- 
mainder of  the  purchase  money,  subject  to  credits  for  the  amounts  he  had 
paid  and  a  sale  of  the  land  was  ordered.  On  July  9,  lb94,  Milem  sold  the 
land  to  Enoch  spears,  he  having  enclosed  and  put  in  uultiTation  the  five 
acres  referred  to  and  having  built  a  house  on  it  and  held  it  since  the  verdict 
in  the  ordinary  action.  Spears  was  a  son-in-law  of  John  Conley,  gr.,  and 
before  buying  the  land  he  went  to  see  his  father-in-law  about  bis  proposed 
purchase  from  Milem,  and  Conley  told  him  that  he  did  not  want  it  and  for 
bim  to  go  ahead  and  buy  it.  Spears  went  on  to  look  at  the  land  and  his 
wife  stayed  there  to  dinner.    After  Spears  left  Conley  told  his  daughter, 
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noul<1  Dot  do  him  buj  gonti,  anil  tbnt  fa»  never  expectt^  to  get  U.  Speaia 
th«n  went  on  and  bonght  the  lond.  He  rpi:(ilii-(l  the  tencPi,  sowed  tbe  0ie 
Bores  In  controverfij  In  grass  nnd  onts  nnd  put  ■  tenant  on  the  plopert;. 
From  tbottlnie  on  he  used  tlie  land  as  his  own  just  hr  Mllem  had  dona 
betore  be  bought  U,  Conley  lived  (rciui  n  quarter  tu  a  ball  of  n  mile  rroiu 
tbe  litnd.  and  From  the  clrciimstiinceH  plntnly  kpew  that  his  son  tti-)a'«  bad 
bought  tt  from  Mlleiii  and  was  using  It  na  hts  own.  Conley  died  In  Octo- 
ber. IS0T,  and  atter  his  death  nppellee,  Burns  Conlrj,  ble  son,  in  tbe  d It]- 
slon  of  his  lands  was  allotted  that  part  of  tbe  homn  tract.  He  there npon 
brought  this  suit  against  ^|>FarB,  on  Aprtl  3.  lOflC,  to  recover  the  Ave  actec 
Spears  pleaded  adverse  possession  In  blin  nnd  those  under  whom  he  claimed 
fur  flft.T  fears,  and  also  pleaded  that  John  Cnnley,  St.,  wbe  extopped  to 
«1nlni  the  Innd  nfler  Inducing  btni  tn  purchase  It  from  Mtlem  In  the  niBDner 
almvK  diKscrllM-d,  The  circuit  court  adjudged  In  ra\or  of  Hums  Conley,  and 
.■•'pears  appeals, 

'X'he  proi^r  leaves  no  doubt  that  .Tohn  Conley,  tir, ,  knew  that  hla  ton  In- 
law, SpHirx.  was  about  to  buj  tbe  land  from  Mlletii,  and  that  he  eneonr- 
jiged  hlin  to  biij  It.  His  bouse  was  so  close  to  the  Innii  that  he  could  not 
liut  understand  that  Sprarp  was  holding  the  Innd  and  nalng  It  as  his  avm. 
'I'he  use  ol  thH  land  b;  Spears  (or  three  rears  without  objeotion  on  tbe  part 
of  Con  ley  Is  conclusive  conllrmatton  of  the  parol  testimony  that  Conley, 
when  he  knew  that  bis  son  In  law  wne  about  to  hiij  the  land,  urged  him  to 
»io  on  nnd  liny  It,  and  thnt  he  did  this  Intending  to  forego  any  claim  that 
be  had  to  (be  Ave  acres.  He  wanted  his  son  Inlaw  to  buy  Hlleiu  ont.  and 
was  willing  Co  release  lu  fnvor  of  his  son-in-law  any  claim  which  he  had. 
Atter  tnducluf(  his  son  Inlaw  to  buy  nnd  Imtirove  the  land  he  would  not 
he  permitted  to  assert  claim  to  It,  but  would  be  estopped  to  do  so.  (Rat- 
clIBe  V.  Belliffont  Iron  Works,  87  Ky,  684.  The  appellee,  BurDs  Conlej, 
simply  takes  from  his  father  and  stands  In  hla  shoes. 

Judgment  reversed  and  cnuau  remnndad,  with  directions  to  the  cIrcoU 
court  to  dismiss  the  petition. 


SMITH  V.  (^ISTKllS  OF  THE  GOOD  SHEPHERD. 

(Filed  June  IT.  ISHri-Xot  to  be  reported.) 

Clerks— stenographers— Duty  to  furnish   transcript  to   poor  persons— Tbe 

settled  rule  of  Ibis  court  Is  that  the  clerk  of  the  -strcnlt  court  must  furallb 

the  appellant  with  a  tiiinscrli't  of  the  record  where  I 
unable   to  pay  for   It,  nnd    It  la   the  duty  of  the  clrn 


nub  ber  a  transcript  of  the  record,  sl«>  ngslnat  the  atenogmpher,  reqnlrlBg 
lilm  to  tumlah  her  a  traniorlpt  of  hti  notea  of  the  teatlniODj  heard  on  the 
trial,  OD  the  uroimd  th&t  the  it  a  poor  pernn  and  nsaltle  to  pay  (or  them, 
and  that  thej  retuae  to  furalBh  them  without  being  paid. 

Tbe  lettled  rule  of  thla  court  l»  that  the  clerk  of  the  drcnli  oonrt  muit 
taiDlsh  tbe  appellnnt  wltb  a  tmnBorlpt  of  tbe  record  nhere  he  U  ■  poor  per- 
ion  and  unable  to  pa;  for  It.  Thin  conatructlon  of  the  statute  baa  been 
followed  80  lone  tbat  the  question  la  no  longer  open.  (Collins  t.  Cleveland, 
IT  B.  Monroe,  loU ;  Dun  ;sn  v.  Baker.  13  Bush.  M4. ) 

Tbe  stenographer  relies  on  the  fallowing  provlston  of  section  M4S,  Em- 
tuck;  Statutes:  "Provided,  honeTer,  that  said  reporter  shall  not  he  icqulTed 
to  file  nn;  ol  .Nild  trnDtcrlpts  without  pajiiietit  therefor  li;  the  part;  or 
parties  In  whom  bvhnlf  the  mme  Is  ordereil :  Provided,  however,  further. 
Ihnt  the  pict>lillTi|E  judge  of  said  court  oi  division  nia;  direct  said  reporter 
to  file  a  transcript  upon  the  motion  of  any  party  suing  in  forma  paupeils." 

The  jmlBe  of  the  circuit  court  refured  to  direct  the  reporter  to  furnlih  the 
ttnnpiTlpC.  nnd  bis  order  so  refuFlng  is  relied  on.  While  It  Is  true  Ibat  the 
]uclgB  of  the  circuit  court  niny  direct  the  reporter  to  file  a  tranectlpt  upon 
tbe  motion  of  nnj  party  snlni;  iu  (ormo  pauperiit,  bis  ruling  on  this  quel- 
tlon,  as  OQ  any  other.  Is  nuhjcct  to  revlevi  by  this  court,  and  we  do  not  SM 
any  more  practicable  way  to  review  it  (ban  by  a  motion  as  In  tbe  csM 
before  us.  The  purpoiie  of  tbe  Etnlulc  Is  to  allow  poor  persons  to  obtain 
tranecripC  without  the  ptrpnymenl  of  tees,  and  It  must  be  so  administered 
as  to  eflectuate  thU  purpose.  Under  tbe  facts  shown  appellnnt  1h  entitled 
to  the  iranpLTlpt,  and  the  circuit  court  should  have  required  the  reporter  to 
furnlAb  It. 

The  rule  in,  therefore,  made  absolute  both  as  to  tbe  clerk  and  tbe  reporter. 


HOLDKR'^  ADM-R  v.  HOLDER. 
<Flled  June  IT,  I90G. ) 

1.  Homestead— Debt  created  before  occupancy— Liability— A  homestead 
right  exists  when  the  claimant  is  in  occupancy  of  It  as  a  housekeeper  In 
good  faith  nt  the  time  the  nttrmpt  1^  made  to  subject  It  by  execution  to  the 
payment  ot  n  debt,  nlthougb  at  the  time  the  debt  was  contracted  the  claim- 
ant WQB  unmarried  and  did  not  then  live  on  tbe  Innd  or  clalni  It  as  a  home- 
etead. 

e.  Living  on  ndjolniog  land— Using  boniesteod  therewith— Married  woman 
—  Exemption  to  husband— Where  n  wife  owned  a  homestead  before  her  mar- 
riage, which  she  ioherlted,  and  she  and  her  husbnnd  rented  and  lived  on  an 
adjoining  place  and  ueed  the  wlfe'p  land  in  connection  therewith,  by  cnltl- 
Tatlng  part  of  It  and  using  the  balance  for  pasture  porpoieii,  the  wife  Is  en- 
titled to  a  boniesteod  therein,  and  such  honiest<ad  of  the  wife  conCinuea 
«(ter  her  death  (or  the  benefit  cf  the  surviving  husband. 


Frunltt  &  FenS  for  appellant. 
R.  A.  Mitchell  (or  appellee. 
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Appeal  from  Montgomery  Gitoult  Coart. 
Opinion  of  the  court  by  Judge  Pnynter. 

The  personal  representatlTe  of  N.  E.  Holder  instituted  this  action  to  aettle' 
her  estate  and  for  the  sale  of  land  left  by  her  to  pay  the  debts  which  her 
personal  property  was  Insnfllcient  to  pay.    The  husband,  Wm.  Holder,  re- 
sisted the  sale  of  the  real  estate  upev  the  ground  that  It  was  of  less  Talue 
than  11,000,  and  that  he  waa  entitled  to  the  use  of  it  as  a  homestead.     For 
the  creditors  it  is  contended  that  he  to  not  entitled  to  the  homestead  Id 
the  property  because  the  debts   were  contracted  while  the  decedent  was  a 
single  woman,  and  when  she  did  not  live  on  the  land  or  claim  it  as  a  home- 
stead.    The  position  of  the  creditors,  wliose  debts  were  contracted  under  the 
circumstances  detailed,  is  untenable.     This  court  In  the  case  of  Nichols  ▼. 
Sennitt,  &c  ,  78  Ky..  638,  held  that  If  the  land  was  purchased  or  iinproTe- 
ments  made  prior  to  the  creation  of  the  debt  the  homestead  right  ex Lsts  when 
the  claimant  is  in  occupancy  as  a  housekeeper  in  good  faith  at  the  time  the 
attempt  is  made  to  subject  it  by  execution  to  the  payment  of  the  debt.    In- 
this  opinion  the  court  criticized  the  case  of  Grllfln  ▼.  Proctor,  14  Bush,  578, 
and  said  that  the  contrary  Tlew  expressed  In  that  case  was  merely  the  opin- 
ion of  the  judge  who  wrote  the  opinion.    In  the  case  of  Hensy  v.  Hensy'a^ 
Adm'r,  02  Ky.,  164,  the  court  reoognized   the  correctness  of  the  rule  an- 
nounced in  Nichols  t.  s:ennitt.    Counsel  fur  appellant  is  eTldentiy  misled 
by  the  case  of  Park  t.  Wright,  Sd6  Ky.  Law  Rep.,  128.  where  the  oontraiy 
doctrine  is  announced.    The  court's  attention  in  that  case  was  not  called  to 
the  case  of  Nichols  v.  Sennitt  «nd  Hensy  ▼.  Hensy 's  Adm'r. 

Theie  is  a  mora  serious  question  In  this  cane  than  the  one  considered. 
After  she  had  Inherited  the  land  she  married  the  appellee.  Holder,  who  wa» 
her  husband  at  the  time  of  her  death.  There  was  an  IndifFerent  house  on 
the  thirty  acres  of  land  herein  invoWed  and  the  decedent  and  her  husband 
rented  an  adjoining  place  and  lived  on  it,  but  used  the  wife^s  land  In  con- 
nection therewith  by  cultivating  part  of  It  and  using  the  balance  of  it  for 
pasture  purposes.  The  homestead  of  the  wife  continues  after  her  death  for 
the  benefit  of  the  surviving  husband.  (Ritter  v.  Huffman.  21  Ky.  Law 
Bep. ,  111. )  It  exists  so  long  as  he  continues  to  occupy  the  land,  although  be 
has  neither  family  nor  children  living  with  him.  (Ellis  v.  Davis,  90  Ky., 
188.)  The  question  is,  therefore,  raised  whether  the  wife  under  the  facts 
detailed  was  entitled  to  a  homestead  in  the  land  at  the  time  of  her  deatii. 

This  court  has  held  in  Nicholas  v.  Sennitt,  5  Ky.  Law  Hep.,  199,  and 
Donaldson  v.  Bichert,  22  Ky.  Law  Bep.,  9a)68|  where  a  party  occupies  one 
piece  of  land  with  his  family  and  owns  a  distinct  and  separate  tract  of  Und 
not  adjoining  the  one  upon  which  be  lives,  but  uses  It  in  connection  with 
the  one  so  occupied, he  Is  entitled  to  hold  it  as  a  part  of  his  homestend,  if  both 
do  not  exceed  in  value  11,000.  It  was  held  in  Bedmon  v.  Citizens  Bank  of 
Paris,  19  Ky.  Law  Bep. ,  187,  that  where  a  debtor  resided  upon  the  dower  Und 
of  his  mother,  using  and  cultivating  as  a  part  of  the  same  farm  an  adjoining 
farm  owned  by  him,  he  is  entitled  to  his  land  as  a  homestead.  This  case 
can  not  be  distinguished  from  Bedmon  v.  Citizens  Bank  of  Paris.  There- 
fore, we  conclude  that  the  wife  was  entitled  to  homestead  at  her  death  a» 
Against  the  claims  of  her  creditors.    It  follows,  therefore,  that  the  husband 
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tiM  a  homefltend  in  the  land.    This  lalid'can  only  be  sold  by  his  wife's  cred- 
itors fiubjeet  to  his  homestead  rights,  and  the  lower  court  so  held. 
*    Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


DURRETT  V.  KENTON  COUNTY,  &c. 
(Filed  June  17,  1906— Not  to  be  reported.) 

1.  Taxation— Turnpikes— Road  dlEtriots— I^iability— In  this  action  it  is 
held  that  the  passing  by  the  legislnture  of  the  act  of  May  5,  1898  (Kentucky 
Statutes,  section  4136),  had  the  effect  to  ninend  the  act  of  May,  1890,  in  re- 
lation to  crei\,tlon  of  road  districts  in  Kenton  county  for  taxing  turnpikes, 
and  the  two  acts  roust  be  construed  and  considered  as  one  consistent  whole. 
And  when  any  liabilities  were  created  and  assumed  after  the  act  of  May  6, 
1898,  took  effect,  it  must  be  presumed  thtft  they  w(^e  created  and  assumed 
4ioder  the  act  of  1890  as  modified  by  the  general  net  of  1898. 

8.  Statutes— Gonstltntionality— Kentucky  Statutes,  section   41S6,  was  not 

•intended  to  he  retrospective  in  its  operation,  but  was  intended  to  change 

the  effect  and  operation  of  the  act  of  18^  from  that  date.    Whether  or  not 

the  general  assembly  has  the  power  to  enact  a  law  shifting  the  liabilities 

-owing  by  one  person  and  placing  them  upon  another  without  his  consent  is 

expressly  not  decided.    Section  4186  is  not  In  conflict  with  section  171  of  the 

Constitution,  and  the  costs  of  constructing  roads  in  Kenton  county  should 

'be  paid  for  as  required  by  the  aforesaid  acts.    The  legislature  had  the  power 

"to  pass  this  act,  and,  to  the  extent  named.  It  is  valid. 

M.  M.  Durrett  for  appellant. 

F.  M.  Tracey  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Nunn. 

The  general  assembly  in  May,  1890,  made  Kenton  county,  excluding  Cov- 
ington, Central  Covington,  West  Covington  and  Ludlow,  a  turnpike  taxing 
'district.  The  act  provided  for  the  creation  of  road  districts  for  the  construc- 
tion of  turnpike  roads  to  extend  on  each  side  one  mile  from  the  proposed 
croad  and  one-half  a  mile  from  the  end  thereof.  These  small  road  districts 
were  required  to  bear  ranh  one-half  and  the  oounty,  excluding  the  cities 
named,  the  other  half  of  the  cost  of  the  construction  of  the  roads. 

After  the  adoption  of  the  new  Constitution  it  appears  that  the  fleoal  court 

of  the  county  construed  section  171  as  in  conflict,  and  repealing  in  part,  the 

•aot  of  1890.    This  provision  of  the  Constitution  required  that  taxes  shall  be 

aniform  on  all  property  subject  to  taxation  within  the  territorial  limits  of 

the  authority  levying  the  tax.    The  fiscal  cQurt  conclude  that  that  part  of 

the  act  of  1890  which  required  persons  living  within  the  small  road  districts 

to  pay  one- half  the  cost  of  constructing  the  roads  was  not  uniform  taxation 

within   the  meaning  of  the  Constitution,  and  relieved  those  persons  from 

that  tax  and  placed  the  whole  cost  of  construoting  the  road  upon  all  the 

•oounty.  excluding  the  cities  named. 

This  action  of  the  fiscal  court  was^  in  the  case  of  Carpenter  v.  The  Town 
'Of  Central  Covington,  26  Ky.  Law  Rep.,  480,  declared  void,  and  it  was  de- 
-cided  that  section  171  of  the  Constitution  had  no  application  to  the  question 
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InvolTed,  and  that  the  coat  of  oonstructlpg  loada  in  Kenton  coiiDty  sbould 
be  paid  for  ae  required  by  the  acts  with  referenoe  thereto.    Upon  the  return 
of  that  oase  the  flsoal  court  again  attempted  to  adjuet  the   taxes  for  turn- 
pike road  purposes,  not  however  in  acoordanne  with  the  act  of  Maj,  1890, 
but  in  conformity  with  an  act  of  May  6,  1808,  which  is  section  41S6  of  the- 
statutes,  and  is  as  follows:  ** Whenever  in  any  county  there  is  in  foroe  a  sys- 
tem of  taxation  for  turnpike  purposes,  under  which  part  of  such  taxes  are- 
general  and  part  thereof  levied  in  turnpike  road  districts,  then  when  tbe 
lame  property  is  situate  in  more  than  one  of  such  districts,  such  property 
■hall  be  liable  for  only  one  suoh  d^trict  tax,  which  district  tax  shall  be  thit 
levied  in   the  turnpike  road  district  wherein   is  the  turnpike  road  from 
which  suoh  property  and  the  owner  thereof  derives  the  greater  benefit,  and 
the  question  which  turnpike  road  does  most  benefit  such  profierty  shall  be 
determined  by  the  board  of  oounty  com misE loners,  in  counties  which  have 
•ucL  boards,  and  in  otlyr  counties  by  the  fiscal  court,  and  when  said  ques- 
tion is  determined,  then  the  district  taxes  levied  under  suoh  system  shall,. 
•8  to  such  property,  be  levied  as  if  said  property  were  situate  only  within 
■aid  turnpike  road  district  and  not  within  any  other.    And    the  district 
taxes  from  which  property  situate  within  more  tlian  one  district  is  so  re- 
lieved shall   not  be  added  to  nor  embraoed  within   the  levy  of  any  district 
taxes  levied  in  any  district,  but  the  same  shall  be  added  to  and  embraced 
in  the  general  taxes  levied  under  such  system  of  taxation,  upon  all  the  tax- 
able property  within  the  county  or  part  thereof  within  which  such  sjEt^m 
is  in  force.    From  said  determination  and  judgment  of  such  board  of  com- 
missioners or  county  court  there  shall  be  no  appeal.    But  whenever,  after 
the  going  into  effect  of  this  act,  any  person,  under  any  suoh  Ejstem  of  taia- 
tion,  petitions  for  the  construction  of  a  turnpike  road,  and  the  same  is  con- 
structed, then  suoh  petitioner  and  his  property  shall  be  liable  for  dlstricl 
taxes  for  or  on  account  of  such  turnpike  road." 

It  appears  that  many  turnpikes  have  been  constructed  in  Kenton  oountT, 
thereby  placing  many  persons  In  more  than  one  taxing  district,  and  the  coit 
Is  so  great  to  them  that  the  result  is  almost  a  confiscation  of  their  propertj. 
and  the  object  of  this  statute  and  the  action  of  the  fiscal  court  was  to  re- 
lieve them  of  this  burden,  but  In  doing  so  they  placed  an  additional  burden. 
upon  the  citi'/iens  of  Kenton  county  outside  of  the  road  districts  and  the 
cities  named,  appellant  being  one  of  the  persons  whose  burdens  were  so  in- 
creased. The  appellant  claims  that  the  statute  above  quoted  is  unoonstitn- 
tlonal  and  void  for  the  reason  that  it  undertakes  to  shift  the  assumed  liatil- 
ities  from  those  living  within  the  road  district  and  imposing  theia  upon 
those  without  the  district  when  they  had  not  willingly  assumed  the  payment 
thereof  and  against  their  consent. 

In  our  opinion  the  section  of  the  statute  quoted  above  was  not  intended 
to  be  retrospective  in  its  effect,  but  was  intended  to  change  the  effect  and 
operation  of  the  act  of  May,  1890,  from  that  date.  Whether  or  not  the  gen- 
eral assembly  has  the  power  to  enact  a  law  shifting  the  liabilities  owing  by 
one  person  and  placing  them  upon  another  without  his  oonsent  is  expiesslj 
not  decided.  When  the  general  assembly  passed  the  act  of  1896  It  was  then 
understood  that  enforcing  the  act  of  1890  would  have  the  effect  of  bankrupt- 
ing many  persons  in  tbe  road  distrlcta,  «nd  for  the  purpose  of  giving  relist 
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to  such  persons  and  others  slmilarlj  situated  throughout  the  State  it  passed 
this  geueral  act,  which  had  the  effeot  to'  repeal  the  proTisions  of  the  act  of 
1890  in  so  far  as  they  were  in  coDfliot  with  this  new  act.  In  other  words  it 
had  the  effect  to  amend  the  act  of  1890,  and  the  two  must  be  construed  as 
one  consistent  whole.  And  when  any  liabilities  were  created  and  assumed 
after  the  act  of  May  5,  1896,  took  effeot  ft  must  be  presumed  that  they  were 
created  and  assumed  under  the  act  of  1890  as  modified  by  the  general  act  of 
1898.  In  our  opinion  the  general  assembly  had  the  power  to  pass  this  act, 
and  to  the  extent  named  it  is  valid. 

The  action  of  the  lower  court  in  sustaining  the  demurrer  to  the  petition 
not  being  in  conformity  with  the  vle^'^  herein  expressed  the  case  is  reversed 
and  the  cause  remanded  for  further  proceedings  consistent  herewith. 


TIPTON,  &c.  V.  HARRIS. 

(Filed  Jane  17,  190&-Not  to  be  reported.) 

Appeals— Final  order—On  rehearing  the  court  withdraws  the  former 
opinion  in  this  case  (24  Ky.  Law  Rep.,  909),  and  now  holds  that  though  the 
court  had  no  jurisdiction  over  the  property  except  to  enforce  a  mortgage 
lien  thereon  for  an  amount  that  might  be  found  to  be  due  on  final  trial,  yet 
where  a  sale  of  the  property  would  have  the  effeot  to  divest  the  owntr  of  a 
property  right,  and  in  such  manner  as  to  put  it  out  of  the  power  of  the 
court,  after  the  expiration  of  the  term,  to  place  the  parties  In  their  original 
condition,  it  was  a  final  order  from  which  an  appeal  would  lie. 

J.  B.  White  and  C.  W.  &  R.  B.  Friend  for  appellants. 

L.  A.  West  and  Hugh  Riddell  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  court  dismissed  this  case  November  4,  K04,  upon  the  ground  that 
the  judgment  or  order  appealed  from  was  not  final  and,  therefore,  this 
court  did  not  have  jurisdiction.     (26  Ky.  Law  Rep.,  909.) 

The  case  is  again  before  us  on  a  petition  for  rehearing,  and  after  a  careful 
consideration  of  it  by  the  whole  court  we  have  arrived  at  a  different  con- 
clusion, and  are  of  the  opinion  that  the  order  for  the  sale  of  the  sawmill  and 
mules  was  a  final  order,  and  that  this  court  has  jurisdiction   of  the  appeal. 

In  the  case  of  Mays^iile  &  Lexington  R.  R.  Co.  v.  Punnett,  15  B.  M.,  38, 
the  court  used  this  language:  "A  final  order  either  tfrminateg  the  action 
itself,  decides  some  matter  litigated  by  the  parties,  or  operates  to  divest 
some  right.  In  such  a  manner  as  to  put  it  out  of  the  power  uf  the  court 
making  the  order  after  the  expiration  of  the  term,  to  place  the  parties  in 
their  original  condition."  l^hls  court  has  approved  this  definition  in  at 
least  three  other  cases.  (Turner  ▼.  Browder,  18  B.  M.,  658;  Applegat^  v. 
Applegate,  4  Met.,  912;  Helm,  &c.  v.  Short,  &c.,  7  Bush,  624.) 

The  appellant  owned  this  sawmill  and  mules,  and  the  appellee  only  had  a 
lien  thereon  to  secure  his  claim.  The  court  had  no  power  or  jurisdiction 
over  this  property  except  to  enforoe  the  lien  of  app^lee  for  the  amount  that 
might  be  found  due  him  on  a  fliml  trial.    The  appellee  had  obtained  no 
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attachment.  (Lee  y.  Newton,  &c.,  ante,  1004,  decided  at  this  term.)  This 
order  and  a  sale  of  the  property  thereunder  certainly  would  hare  the 
effect  to  divest  the  appellant  of  a  property  right,  and  In  such  a  manner  as 
to  put  it  out  of  the  power  of  the  court  after  the  expiration  of  the  term 
to  plaoe  the  parties  In  their  original  condition,  and  that,  too,  in  soch  a 
manner  as  would  leave  the  appellant  without  remedy  as  the  appellee  had 
not  executed  a  bond  of  any  kind  for  his  indemnity. 

The  case  of  Wilson.  &c.  v.  Aultman  &  Taylor  Co.,  91  Ky.,  300,  was  lerj 
much  like  the  one  before  us,  except  the  order  of  sale  of  the  morti^aged  prop- 
erty was  made  by  the  judge  in  >acatlon  Instead  of  in  open  court  as  the  one 
at  bar.  In  that  case  this  court  assumed  jurisdiction,  and  said  In  substaoee 
that  the  court  had  no  power  to  order  a  sale  of  mortgaged  property  in  ad- 
vance of  the  regular  foreclosure  sale,  because  such  action  would  deprive  the 
mortgagor  of  the  title  to  his  property  in  advance  of  the  appointed  time  for 
a  decision  on  the  merits,  involving  the  right  of  a  foreclosure  sale  of  it,  and 
which  advance  sale  would  deprive  the  owner  of  his  property,  although  he 
might  successfully  resist  the  foreclosure  sale.  And  the  court  also  decided 
in  that  case  that  when  mortgaged  property  was  not  attached  upon  bond  exe- 
cuted by  the  plaintiff  the  only  power  of  the  court  with  reference  to  the 
property  was  to  appoint  a  receiver  to  take  charge  of  the  property  in  order  to 
preserve  it  for  the  benefit  of  both  parties.  If  the  order  made  in  that  case  by 
the  judge  in  vaoation  was  a  final  order,  certainly  the  one  made  in  this  case, 
for  the  same  purpose,  in  open  court  was  also  a  final  order.  (Lee  v.  Newton, 
supra. ) 

For  these  reasons  the  former  opinion  Is  withdrawn  and  the  judgment  of 
the  lower  court  is  reversed  and  the  cause  remanded  for  further  proceedings 
consistent  herewith. 


NICOLS  V.  COMMONWEATLH. 

(Filed  June  17,  ie06~Not  to  be  reported. ) 

Duff  &  Hutcherson  for  appellant. 

N.  B.  Hays  and  Ghas.  H.  Moirls  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Judge  Nunn  delivered  ,che  following  extended  opinion : 

This  court  affirmed  the  judgment  of  the  lower  court  in  an  opinion  re- 
ported in  27  Ky.  Law  Rep.,  690.  We  aiBrm  the  principles  therein  stated. 
The  court  was  under  the  Impression  at  that  time  that  there  was  a  special 
act  in  force  in  Barren  county  prohibiting  the  sale  of  liquors,  in  which  case 
proof  of  that  fact  was  not  necessary,  hut  it  now  appears  that  if  prohibition 
exists  in  that  county  It  is  by  reason  of  the  general  local  option  law  pat  in 
force  by  a  vote  of  the  people.  There  being  no* proof  introduced  on  the  trial 
to  establish  this  fact,  therefore,  the  order  affirming  the  judgment  Is  set 
aside  and  the  judgment  is  reversed  and  remanded  for  further  proceedings 
consistent  herewith. 


(lUcd  June  IT,  1W»— Hot  to  be  repotted. ) 

Itonoe  Vanover  and  J.  F.  Butler  for  appellant. 

J.  M.  Bobersan  (or  app«llt!«. 

Appeal  from  Plhe  Circuit  Court. 

Judpp  Barker  dellveivd  ths  tollowlns  reEponse  to  petition  (or  modifioatloo 
o(  opinion ; 

All  that  l8  lntenil«t  by  tbe  oplnloD  in  tills  ckw  U  to  bold  that,  on  the 
fact?  stated,  tbe  trangactlon  between  the  nppelLint  and  appellee  was  fraudu- 
lent, and  that  we  will  not,  for  that  reason,  enforce  the  speciflo  performance 
of  tbe  contract  concemloft  the  sale  of  the  land  In  question.  No  general 
laneuage  which  the  opinion  ma;  contain  1e  to  be  conatFued  as  enunciating 
anj  rule  he;ond  the  facts  of  this  cifse. 

We  do  not  believe  tbe  opinion  Is  eubJi'cC  to  the  criticism  sngfjested  by 
counsel,  but  In  deference  to  their  views  we  place  tho  matter  be7ond  quea- 

tlOD. 


ANRLIN  T.  COSILEY. 
(Filed  June  IT,  IBOS-Not  to  be  reported. ) 
J.  A.  Scott,  Theobald  &  Theobald  and  C.  B.  Wllbolt  (or  appellant. 
O.  W.  Armstrong,  H.  L.  Wooda  and  R.  D.  Daili  lor  appellee. 
Appeal  from  Carter  Circuit  Court. 

Chief  Justice  Hobion  delivered  the  following  response  to  petition  for  ra- 
in tbe  petition  for  rehearing  counsel  argues  theicase  as  If  the  court  bad 
found  the  vendee,  James  B.  Anglln,  had  participated  in  the  alleged  fraudu- 
lent transaction  wltb  his  brother,  the  vendor.  On  tbe  contrary,  the  court 
concludes  that  If  the  vendor  had  a  fraadulent  purpose  in  conveying  (be  land 
to  appellant  he  had  no  knowledge  of  siicb  (raudnlent  purposes.  0(  coune 
it  the  appellant  bad  participated  In  the  alleged  fraud  he  oould  not  get  btuik 
his  IGOO  or  any  other  sums  advanced  by  bim  under  tbe  cniltract  with  hla 
brothei  to  the  prejudice  o(  hiB  brother's  creditors.  The  authorities  cited  by 
counsel  for  appellee  applied  to  cases  where  the  court  (niind  that  the  trans- 
action was  (raadulent  and  tbe  vendee  was  a  party  to  tbe  fraud. 
Petition  overruled. 


HENDERSON  BRIDGE  CO.  v.  COMMONWEALTH. 
(Fll^  JunelT,  laoe.) 
Helm,  Bruce  &  Helm  and  Teaman  Sc  Yeaman  tor  atipeltant. 
Montgomery  Merrltt  and  N.  PoWdll  Taylor  (or  appellee. 
Appeal  (rom  Henderaon  Circuit  Court. 
Cble(  Jnstloe  Hobson  delivered  tbe  following  extended  opinion : 


ert;  aMrtrnieiit  on  Deoember  1  mttrr  tht>j  became  Am  ■■  ptovldtd  b]ibi 
■Utnt«.  No  lnt«rep(  will  be  allowed  tbereon  until  tb«  trlngini  c<  ik 
•olion  at  taiet  do  not  b^ai  Interact  onlew  ao  proTtdcd  bjmtnte.  Buiiluc 
tbe  actlou  waa  bnagbt  a  diflercnt  principle  sppllei.  The  niffi  ven  nl- 
leotlble  by  *ult.  The  dereudarit'i  defense  being  adjadged  bad  tbe  Uhc  i^ 
tor.  like  an;  o titer  aocuuDt,  afaquld  bear  Intereat  from  the  lime  tbt  nli  nt 
bfought,  atbeiwlie  the  detendaDt  would  be  allowFd U  proBttTibE Wi 
delar.  and  a  premtnm  wonld  be  beld  out  to  aecnre  roeh  del>T.  vlmrtj  lit 
State  la  deprived  of  the  monej  4iid  (he  defendant  It  jnabled  M  iMalninoH! 
It  dhODld  ha*e  paid.  The  ends  of  justice  requlFS  that  In  tbtK  U  nia  th 
Htne  priuoiple  should  be  applied  ai  In  other  nilti  tor  monrj  due  bf  ibe  dt- 
tesdant  and  Interest  iboold  be  allowed  from  the  aiiagot  [hepttlHnD  "^^ 
tame  principle  applies  to  the  franchise  tniea  after  the  rait  vaa  bracitL 
The  opinion  heretofore  delivered  Is  modined  aa  above  lodloiM. 


<Flled  JanelT,  191».) 

1.  AppioprlatloDf—Cunstltutlonillty— The  question  In  tblic«Klt"''H'" 
■n  act  of  the  general  aHseiubl;  which  became  a  law  Hatch  «.  1W4.  uitir; 
•n  annual  appropriation  of  IIG.WW  tor  the  beneflt  of  the  Agrknlnnl  sid 
Mechanics)  ColleKe,  Ir  In  violation  oC  seotlon  184  of  the  CoDiiinillaii,  fH-i 
ts  as  follons :  "Th«  bond  o(  the  Coniinonivealth  Issued  In  fatat  ol  tht  tt.-.Ti 
of  educntloD  tor  •I.MI.UOOahall  oonatltulw  one  bond  of  the  Coiiiniinivniiii 
In  favor  of  the  board  of  ediioallon.  and  this  bond  and  the  I73.W  i>[  ^' 
stock  In  the  Bank  of  Kcntock?  hi-ld  by  said  board  of  education. ftnd  ittu^- 
ceeds  Bhall  lie  held  Inviolate  for  the  piirpofe  of  Bustalnlng  \te  f}iX'i^  '. 
oomiiion  iichoale.  The  loteteEt  and  dividends  ol  raid  fund,  togrih«i  «'-- 
any  sum  thnt  luay  be  produced  by  taxation  or  otherwise  for  paTTX^  ' ' 
common  schoolB,  and  to  no  other  purpose.  No  sum  ^hall  be  ni^  i^^iJ-- 
lected  for  education,  other  tnsn  In  oomiiion  sohools.  until  the  qae^wt  ' 
taxation  Is  submitted  to  the  legal  vuteni,  and  the  majority  of  loles  t3y\ '' 
■aid  election  be  In  fnvor  of  such  tMiatlon  :  Provided,  The  »*  now  WV  ■ 
for  educntional  pnrpotes  and  for  the  endowiiieut  and  nialnteiuno' °' '-' 
Agricultural  and  Meohanlcnl  Ct.llege  Bhall  rrmnln  onlU  changed  b;  l'^^ 
If  this  Hpproprlation  Is  upbeld  It  is  because  il  baa  lieen  mode  under  a?"' 
nested  In,  or  rolher  not  withheld  Iroui,  the  leBislature  bj  the  Conrtiii-r  r 
the  evidence  of  which  la  to  be  found  within  the  proviso  above  quaied.  .-■' 
eipteftlon  ■■the  tni  now  Imposed  for  educatlonnl  purpo^a"  Imr-lirt-  ^r^ 
there  wan  [hen  being  raiseii  by  taxation  a  fund  for  the  purpoee  uf  ediican  ~i 
other  than  throdgh  the  ourunicn  school  syetem  already  just  pnv Ided  U't  ' 
the  first  part  of  Ihe  section.  We  find  that  the  following  £tate  in'titJVA' 
were  then  In  eiUtence:  Asylam  for  the  Desf  and  Dumb,  KentoctJ  I-'' 
tuce  for  the  Blind.  Institute  for  the  Feeble-Mlnded  Ghildifn,  State  Si^n  > 
School  tor  Colored  Personii,  and  the  appellnnl  colleK^,  all  eslabll^"'  "' 
used  solely  (or  ediioatlonal  purposes snd  all  maintained  by  the  Slate  ttr.'  i 
appropriations  mleed  In  whole  or  in  part  by  taiallon.     The  provlfo  it  ^'^ 


"changed  bj  lawi"  that  ii.  the  taiea  Imposed  tor  thcM  lustltutlona  were. to- 
lemalD  until  "cbnuRed  b^  law,"  impljlDS  thnt  existlns  apprnprlatloDS. 
were  continued,  and  farther  appropriations  were  allowed,  of  all  might  be- 
lowered  or  dlecontlnued  In  part  or  eiitlrelf,  aa  the .  law-making  department 
of  the  goTernment  might  deem  mast  expedient. 

e.  Aid  to  i  nte  I  pKtatl  on— Debates  In  conetltutlonal  con  ten  tint)  a— Ad  aid 
to  the  InterprtttatioD  of  tbie  Kotlon  Ib  a'reterenoe  to  the  debates  of  the  con- 
ctltatlonal  ooDventlon,  wblcb  show  that  wUen  tbla  seotlon  was  reported 
from  the  committee  of  education  with  on  t  the  -proilso  It  was  objected  ta 
upon  the  gronndi  that  It  might  be  conatFued  to  preient  further  ajipropria-. 
UoDB  to  the  Ytrj  inatltuttoni  which  have  been  named,  Including  apneliant,, 
when  membera  of  the  convention.  Includlns  the  obalrman,  a  distlngulafaed 
ottlien  and  lawfer,  dlsolstmed  such  a  purpose  nod  defended  the  report  bj- 
the  •Bsertlon  that  It  could  not  properly  be  so  construed,  and  which,  after- 
debate,  culminated  In  the  adoption  of  the  proTlBo. 

S.  Contemporaneous  construction — Another  aid  to  Its  Interpretation  Is  ItK 
contemporaneous  practical  oonstiuction  by  all  the  other  departments  of  the 
Btate  goinrnment,  Inoludlng-  the  ]pgUlslure,> by  which  every  one  of  theee 
Instttutlons  has  been  sustained  hj  auDual  approprlntlons  at  nearly  every 
•esslon  since  the  adoption  of  the  present  Constitution,  which  have  been  ap~ 
proved  by  the  oblet  eaecutlves  of  the  SUte. 

4.  Doubtful  constitutionality— The  final  canon  of  conitrnctlon  Is,  wber» 
there  may  be  doubt  after  all  soarors  of  aid  have  been  resorted  to,  whether 
the  not  violates  the  Cuostltuclon,  the  doubt  Is  resolved  In  favor  of  Its  con-- 
stltutlonBllty. 

5,  Levying  taxes— This  appropriation  la  not  upheld  on  the  ground  that  It 
Is  not  a  levying  of  taieE.  It  an  object  can  not  have  a  tax  levied  for  It  If 
deemed  necessary  by  the  pruper  power,  then  no  appropriation  of  publlo 
money  caD  be  made  to  It.  Where  the  Contltutton  forbids  the  levying  of  a 
tax  for  a  given  purpose  It  must  be  held  that  It  also  withholds  the  power  of' 
making  appruprlittlonE  for  that  purpose  unless,  there  Is  something  In  the. 
ConstlLutlon  which  particularly  and  unmistakably  authorizes  an  appropria- 
tion, which  Is  not  the  case  hure. 

Lewis  McQuown.  W,  U.  Davis,  B.  L.  !;tout,  E.  H.  Brown,  Jr..  John  Mo-. 
Chord  and  G.  B.  Kinkead  for  appellant. 

N,  B.  Hays  nnd  C.  H,  Morris  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  voiirC  by  Judge  O'lteor. 
Appellant  Is  an  educational  Institution,  crested,  maintained  and  operated- 
by  the  State  of  Kentucky.  It  Is  lncorp<irn|te<l,  but  Is  officered  by  truBtees. 
appdlnted  by  the  goiernor  by  and  with  the  advice  and  consent  of  the  senate, 
the  governor  being  ei-offlclo  member  nnd  chnlniian  of  the  board.  While  a 
part  of  Its  sustenance  Is  drnwn  from  general  appropriations  made  1iy  the. 
United  i^tates  government,  and  In  part  from  tuition  fees  received  from  cer- 
tain of  Its  pupUa,  yet  It  Is  In  every  essential  feature  a  State  college.  Its 
main  support  Is  derived  from  the  tax  of  one-half  cent,  on  the  tlOu  levied 
In  its  behalf  by  the  i;tate  of  Kentucky, 

An  act  of  the  general  asaembly.  which  became  a  law  March  S6,  1U04,  made, 
an  annnal  appropriation  of  llS.noo  tor  the  benefit  of  appellant,  payable  to 
Its  treaiarer  by  the  State  treasurer  upon  warrant  issued  by  the  auditor  o( 


public  AcoouDte.  The  andltor  baTltig  double  of  tbe  cooBtltn (Ion silt;  of  the 
approprlatloD,  declined  to  luue  a  wnrrant  for  the  sum  appropriated  for  thla 
j'ssr.  Tbe  petltloD  of  the  appellant  for  a  mandaninR  to  compel  tbe  issakl  of 
tbe  vrarrant  vbb  dlHmlBBed  b;  tbe  Franhllti  Clrcnlt  Court. 

It  Is  claimed  on  behalf  of  appellee  that  tbe  act  of  appropriation  Tlolatea 
deatlon  1H1  of  the  Gonad [utlon  ;  thnt  b;  that  section  no  anra  whatever  can  be 
appropriated  for  education  by  tbe  >^tate  other  than  for  tbe  common  Echooli, 
UDleia  It  be  first  approved  b;  o  majority  of  the  votes  of  the  people  at  au  elec- 
tion to  determine  the  queiftlon. 

Section  181  of  the  Constitution  reads  as  follows:  "Tbe  bond  of  the  Com- 
inonnealtb  lasued  In  favor  of  the  board  of  rdacatlon  for  tbe  sum  of  M. 387,000 
■hall  coDBtttnte  one  bord  of  the  Commonwealth  In  favor  of  the  board  of 
-education,  and  this  bond  and  tbe  f7tl,EIO0  of  the  stock  In  the  Bank  of  Ken- 
lucbT,  held  b;  the  board  of  education,  and  Its  proweds,  Gball  be  held  In- 
vlolute  for  the  purpose  of  sustaining  the  syiitem  of  coniiuoii  schools.  The 
Interest  and  dividends  of  said  fund,  together  with  aay  sum  which  maj  be 
.produced  hy  taxation  or  otberwiee  for  purposes  of  ooiuiiion  school  education, 
shall  be  appropriated  t«  the  common  sobools.  and  to  no  other  purpose.  No 
■sum  shall  be  raised  or  oolleot«d  for  education  other  than  In  common  schoola 
until  the  qufstlon  of  taxation  1b  anbrnltted  to  tbe  legal  voters,  and  the  ma- 
jority of  the  votes  cast  at  EHld  election  Eball  be  Id  fnvor  of  EUch  taxation: 
Provided,  The  tax  now  Imposed  foi  nluitattonal  purposes,  and  for  the  endotr- 
tnent  and  malntnlnance  of  the  Agricultural  and  Mechanical  College,  shall 
remain  until  rJiatigcd  by  low." 

The  inherent  power  of  the  legislature  to  appropriate  public  fundt,  or  to 
raise  funds  by  taxation,  tor  governmental  purposes,  save  as  may  have  been 
withheld  or  limited  by  the  Constitution,  Is  not  questioned.  It  Is  conceded 
that  public  education  Is  a  purpose  for  which  taxes  miiy  be  levied,  and  that, 
linleu  restricted  by  the  Constitution,  the  exercise  of  tbe  power  In  behalf  of 
appellant  would  fall  clearly  wlthlu  the  rule.  Whether  there  Is  snch  restric- 
tion in  the  section  quoted  U  the  question  tor  decision.  Its  analysis  dis- 
closes that  It  Is  severable  Into  three  parts,  viz.,  one,  wherein  a  capital  fund 
la  provided,  whose  Income  ond  all  other  sums  raised  for  the  common  school 
system,  aru  eioluslvHl;  set  apart  for  the  btneflt  of  the  ccmmon  schools; 
second,  the  exclusion  of  all  other  methods  of  public  ediicntion  by  taxation 
until  tbe  question  has  been  approved  by  the  voters  of  tbe  l^tate;  and,  third, 
a  limitation  of  the  last-named  provision,  excluding  from  Its  operation  cer- 
tain Institutions. 

The  common  school  system  of  tbU  State  la  deOned  by  statute  (chapter  tlS, 
Kentucky  Statutes),  It  Is  a  u^form  series  of  district  schools,  each  local  to 
Its  district,  but  all  of  general  or  equal  grade  throughout  the  Etaie,  varying 
only  acconllnK  to  the  population  of  the  districts,  and  whether  the  districts 
hove  or  not  adopted  the  graded  or  hlRh  school  system  In  addition:  They 
-afford  free  tuition  tor  certalti  parte  of  the  year  to  all  resident  chtldien 
within  the  statutory  age.  Tbej  are  sustained  In  tbe  uialn  by  the  Inoome 
provided  by  section  181  of  the  Constitution,  by  certain  taxes  levied  directly 
-for  their  beuefit  and  certain  fines  and  forfeitures.  They  may  be  aided. 
however,  b;  local  taxation  in  addition.  Neither  tbe  Agrlcultnral  and 
^echsnluol  College,  nor  any  other  Ini'tltutlon.  Is  now  or  wos  then  comprised 


tlon,  and  loTlolab);  net  nirart  Tor  Ihe  oommon  Bohoola.  Nor  was  tbe  quaa- 
tloD  of  tbts  appropriation  aubmlttcd  to  or  pnsced  upon  by  the  voters  of  th». 
8tat«.  If  It  la  upheld.  It  Is  beoauBo  It  fans  been  intide  under  a  power  vested 
lo,  or  rather  not  withheld  from,  the  legislature  hy  the  ConEtltutlon,  the- 
evidence  of   which  la  to  he  totind  wlthtn  the  proviso  above  quoted. 

A  mere  readlns  of  the  section  does  not  afford  o  ooncluslve  guide  to  the  In- 
tention of  the  frunieri  of  the  Constitution,  aud  prenuiiiablj  n[  the  voters 
who  adopted  Ic  But,  as  ia  usunl  and  alwara  permlselble,  the  evils  which 
It  was  Intended  to  avoid,  and  the  ooudltlons  existing  at  the  time  of  Its 
adoption,  matt  he  looked  to  also.  If  tbR  words  of  the  section  weiv  perfectly 
plain  nnd  admitted  of  bnt  one  interpretation,  there  would  be  no  ocoaslOD  to. 
oonsult  Anything  but  the  language  of  the  ceotlou  Itself.  Bnt  the?  nre  not. 
The  expression,  "the  tax  now  imposed  tor  eduootional  purpoafs."  Itnptlea 
that  then)  was  then  being  raised  b;  taxation  a  fund  (or  the  purpose  of 
eduoallon,  other  than  through  the  common  school  systeui  already  Just  pro- 
vided for  In  the  dist  part  of  the  section.  Indeed  the  phrase  forms  an  excep- 
tion to  the  preceding  clnuw,  nhlch  treats  of  ^'eduoatlon  other  than  In  coni- 
moD  sohools"  through  tezes  levied  tnr  the  purpose.  It  Is,  therefore,  neoes- 
sary  to  a  clear  understanding  of  the  proviso,  and  of  the  clause  with  whloh- 
It  ta  most  Intlinat^ly  connected,  that  we  look  to  fee  whiit  taxt«  were  then 
being  inipoHed  for  educational  purposes,  other  thnn  Ihraugb  the  common, 
•chools.  We  discover  that  the  following  State  Institutions  nrre  then  Id 
eilatence:  Asylum  for  the  tuition  of  the  Deaf  and  Dumb,  establliihi-d  In  18Sa- 
(ohflpter  4.  Geneml  Statutes),  nume  since  changed  by  statute  to  Kniilacky 
Institute  tor  Deaf  Mutes  (section  BTG,  Kentucky  f^tatutesh  Kentucky  Insti- 
tution for  the  education  uf  the  Blind  (chapter  Uia.  General  Statutrii,  section, 
ami):  Institution  for  Cbe  Eduoatlon  and  Training  of  Feeble-minded  Chil- 
dren (chapter  40,  Qenamt  Statutes),  name  since  changed  by  statute  to  Ken  - 
tuoky  Institution  tor  Feeble-minded  Children  by  section  S64,  Kentucky 
Statutes:  I^tate  Normal  ijchool  for  Colored  Persons  (chapter  sea,  title. 
"Schools,"  article  S.  General  Statutes:  section  4627,  Kentucky  Statutef), 
and  appellant  oollege.  (Acts  of  I8T8.  pages  16-116,  and  1  Seaalon  Acta  1879, 
pages  e,  ID,  18.  38,  46,  Ti),  101,  1ST  and  IW. )  All  of  these  Institutions,  estab- 
liBh«d  and  used  solely  for  educational  purposes,  were  then  owned  and  were 
being  maintained  by  the  Utate  through  appropriations  of  public  fnnds  raised 
in  whole  or  In  part  ty  taxation.  The  proviso  is  then  understood  to  read  as 
if  those  very  luatltutlons  bad  been  nnmeil  therein.  That  which  la  amblgu- 
OQS,  If  not  meaningless  otherwise,  now  beoonies  apparent. 

There  are  yet  other  souroes  from  which  light  may  be  drawn  to  aid  In  the 
more  complete  understanding  of  the  section.  One  Is  the  history  of  the 
time,  Including  the  troubles  which  had  been  encountered  before  the  con- 
vention was  called,  and  whloh  it  may  fairly  be  aaanmed  acted  in  part  upon 
the  popular  Judgment  in  bringing  It  into  being  to  rednught  the  organic 
>»w  of  the  State.  The  cause  of  public  education  had  suffered  at  the  bands 
of  some  of  the  previous  legislatures.  Funds  distributed  to  the  State  In  th» 
flrat  Federal  allotment  for  the  benefit  of  education  had  been  diverted  from 
their   proper  application,   and   others    had   been   lost   In   mismanagement. 
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Sometircet  thai  which   was  rulsed  for  wbool  parpotes  by  tauticn  tn 
"borrowed'*  by  other  departmenta,   and  if  not  pennaoeDiIy  dhnted,  It 
failed  to  reach  in  due  time  the  ends  for  which  it  bad  been  paid  Infaytiii 
people;  the  Federal  aid,  extended  to  encoorase  agrlcultDra]  and  ntechanlai 
education,  particularly  among  the  States,  had  been  turned  OTer,  thatvhicb 
had  not  been  lost,  to  certain  denominational  schools,  or  instUntioss o( pn- 
Tate  enterprise,  who  would  undertake  to  do  what  was  required  bj  the  an  of 
congress.    All  these  things  led  to  more  or  less  abuse  of  tbe  edncaUoul u- 
terests  of  the  State,  and  embroiled  them  in  bitter  strifes  in  therinlri^d 
contending  factions.    Such  is  the  sum  of  the  eTils  whicli  had  grove  op  i^ 
the  midst  of  a  system  designed  by  the  people  as  one  of  the  malDEUys  cl  the 
State,  and  which,  happily,  in   spite  of  these  untoward  circomttaDCff,  cco- 
tinued  to  thrive  in  a  measure.    No  one  dreamed  when  a  nev  Consilram^ 
cani<*  to  lie  framed  in  1891  that  the  Commonwealth  bad  tired  Id  b^r  eff«ni 
to  furnish   the  best  system  her  resources  could  provide  for  the  educaU'ir  d 
the  youth  of  the  State,  or  intended    to  talie  a  step  backward.   Botwarii^ 
by  the  experience  of  the  past,  and  desiring  to  be  rid  of  those  evilswhichl*! 
hampered,  and  indeed  threatened,  our  whole  system  of  ^tate  edncatiur,  :br 
convention  sought  to  give  the  system  ^stability,  to  make  impo^gibk  the  r*^ 
vurrence  of  the  conditions  just  alluded  to.     Therefore  we  find  thesrtU*^'' 
the  Constitution   dealing   particularly^  with   this  sublet,  placing  foivTrT 
beyond  the  ivach  of  any  other  use   the  principal  sum  and  Its  iT\v»^mieT'>s 
which  had  been  raised  and  received  for  educational  purposes;  itwaslikeai^ 
made  iin|)osFible  that  the  annual  contributions  of  taxes  for  school  purpose 
should  be  even  temporarily  diverted  from   their  intended  end;  U  was  n^xJ 
80  provided  that  the  State  could  not  eroliark  in  any  further  partnership  rxit- 
catlonal  enterprises,  at  least  until  the  matter  had  been  first  approved  by  va 
people.    In  drawing  the  lines  for  safety  atiout  these  matters  which  had  b<^- 
fo  disturbed  and  endangered,  it  was  seen  that  the  terms  empkyed  vt^r s 
fitriet  that  possibly  other  institutions  of  learning  belonging  to  the  S3if 
and  forming  no   les^apart  of   its  system  of  popular  education,  n^^g^*  ^^ 
hampered  by  a    literal  construction  of  the  words,  hence  the  provisn  i-^^ 
forniF  the  exception  to  what  had  been  said— that  rescued  what  foUcwtni  frcsi 
what  hfid   gone  l)efore.     We  have  seen   that  those  institutions  "ff ere  &<" 
named  in  the  excepting   clause,  therefore,  as  to  them,  the  legislatnrv  wi 
left  free   to  continue,   and    indeed    they  were  in    terms  cont\nuvd  Vy  *■> 
Constitution    itself,  till   such  time  as  it  might  be  ** changed  by  lav.'    ^ 
could  scarcely  be  claimed  that  the  convention  had  the  thought,  oi  tbaui 
language  ufeed,  in  view  of  the  conditions,  admits  of  it,  that  for  all  tht^cr' 
means  of  public  education   the  convention   intended   that  the  h'gi!'!:^'^ 
might   deal  with  them  as  varying  conditions  seemed  to  demand,  vbi*^ 
these  particular  institutions,  also  essentially  and  entirely  educatii  nal  - 
so  long  established  and  maintained  by  the  State  as  to  be  no  longer  ei\H 
mentri,  the  legislature  might  not  provide  for  them  ne  their  exigencies  n  i 
seem  to  require  from  time  to  time.    The  language  does  not  so  resuk\ 
purpose.     It  would  have  been  unnatural  and  inharmonious  with  tbT-  i 
eral  plan  disclosed  by  the  whole  section.    The  taxea  imposed  for  th.>^ 
stitutions  were  to  remain  *' until  changed  bylaw,**  implying  plainly 
existing  appropriations  were  continued,  and  further  appropriatioD«  * 


Sllll  another  aid  to  a  proper  Interpretation  of  tbe  section  U  open  to  ui, 
tbat  Is,  a  recourse  to  tbe  debates  of  the  oon^tltutlonal  conveiittou.  While 
recognlKlng  tbat  these  are  in  no  senEs  caDCralllDg.  as  the;  may  not  have 
reptesenled  the  vleng  of  th«  great  iiinjorit;  of  the  bod;  whose  Totes  Incor- 
pomted  the  measure  as  flnall;  adopted,  and  with  even  leas  assurance  that 
the;  represent  the  vlena  of  the  people  nhoSp  votes  rallfled  the  instrument 
at  last,  still  the;  nm;  properl;  be  consulted  tn  arriving  nt  the  ineaDlug  of 
donbttul  phrases.  As'obEcrved  by  JiidRe  Coole;  ( Coolt>; 'f  Const.  Lliu.,  M): 
"Where  the  proceedliiBs  clearl;  point  out  the  purpoee  of  tbe  provision  the 
aid  will  be  Talaable  and  satisfactor;. " 

The  section  was  reported  from  the  committee  ou  education  wiihont  the 
proviso.  It  WHS  objected  to  on  the  ground  that  It  might  be  coustrned  to 
prevent  fiirlbcr  npproprlatluns  to  the  very  Institutions  which  hare  been 
name  above,  includlnii  appellant.  Members  of  the  ooinniittee,  Including  Its 
chairman,  a  distinguished  citizen  uiid  hnvjer,  illsclalnied  euch  [lurpose, 
and  defended  the  report  by  the  nesertlon  thnt  it  could  not  b^  properly  so 
conitrueil.  At  thnt  time  ii  specific  tax  of  one-fial[  cent  on  the  flllU  was 
being  collected  hy  luw  for  the  iiialntalnauce  of  appellant  college.  Itn  Crlenda 
Id  the  convention  feared  that  the  committee's  report  it  adopted  would  lake 
away  that  aid  unless  It  were  submitted  special);  to  a  vote  of  the  poeple. 
A  member  of  the  committee,  the  delegate  from  Crittenden  county,  used  this 
language  In  response  to  crIticUni  it  the  sirlngenc;  of  the  comniiitee's  re- 

"So  tut  as  I  am  indlvldunll;  concerned,  let  this  convention  use  language 
In  this  report  that  will  not  wipe  out  that  half-cent  tai,  but  leave  It  in  such 
a  condition  that  the  legislature  In  the  future,  If  the  people  demand  It.  inaj 
deduct  that  halKcent  tax.  or  add  more  to  It,  or  do  as  the;  please  nlth  it, 
according  to  the  necessities  of  the  case. 

"Let  the  people,  through  their  representatives,  sa;  whether  the;  want  thla 
tas  to  remain  as  It  now  stands  or  not.  or  increase  it.oi  build  up  other  inctt- 
tutlons  In  the  State.  LHft  that  matter  test  with  the  people  as  the  necesEltiea 
of  the  case  may  require  In  the  future.     (Page  1530, ) 

"The  convention  will  bear  in  uilnd  that  the  legislature  has  alrtad;  all 
powei,  except  as  restricted  by  this  Constitution.  Now  1  ask  what  restric- 
tion Is  there  In  this  seetlon,  or  In  an;  other  section,  iif  the  Constitution 
upon  the  legislature  from  appropriating  iin;  fuud  that  ll  sees  proper  in  aid 
of  the  Agricultural  and  Mechanical  College,  the  Noniml  t<cbool,  the  school 
at  Bowling  Green.  Centre  College,  or  any  other  college  In  the  tftnte  ot  Ken- 
tucky?"    (Page  jG74. 1 

As  embodying  these  views,  in  so  far  as  the;  referred  to  institutions  owned 
and  controlled  h;  the  t^late,  the  came  member  offered  tbe  following  as  a 
substitute  In  part  to  the  report  of  the  committee: 

"Provided,  however,  Tbe  tax  now  Imposed  for  educational  purposes  shall 
remain  until  ohanged  h;  law." 

It  appears  that  the  welfare  ot  appellant  college  was,  however,  that  which 
elicited  the  most  comment  In  the  debate,  (hough  It  is  equall;  clear  the  other 
institntlons   named   were  not   lost  sight  of.     The   member   from    Fayette 
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cotiDty,  where  appellaot  college  is  located,  who  bad  spoken  In  its  tebalf 
before  the  coDvention,  and  who  was  extremely  solicitons  in  its  behalf, 
offered  the  following  amendment  tc  the  substitute:  "Amend  the  substitute 
by  adding  after  the  word  'purposes'  the  words  'and  for  the  endowment  and 
maintainance  of  the  Agricultural  and  Mechanical  College.'-    (Page  4576.) 

The  substitute,  as  amended,  was  adopted.  The  debate  was  indulged  Id 
extensively  by  the  members,  culminating  in  the  adoption  of  the  amend- 
ments referred  to,  to  meet  the  views  expressed  by  those  who  feared  that 
without  it  the  legislature  would  be  powerless  to  provide  by  annual  appro- 
priations for  these  very  institutions  so  long  maintained  and  recognised  as 
forming  Important  parts  of  the  State's  educational  provision. 

There  is  yet  another  aid  to  the  interpretation  of  the  section,  that  is.  Its 
contemporaneous,  practical  construction  bj  all  the  other  departments  of  tba 
State  government,  including  the  legislature.  Every  one  of  these  institn- 
'tions  has  been  sustained  by  annual  appropriations,  and  at  nearly  every  ses- 
sion of  the  legislature  since  the  adoption  of  the  present  Constitution  special 
appropriations  have  been  made  to  some  of  them.  These  acts  have  received 
the  approval  of  the  various  chief  executives  of  the  Srtate,  and  have  not  been 
questioned,  so  far  as  we  are  advised,  by  any  other  executive  officer.  Thus 
for  fourteen  years  the  legislative  and  executive  departments  have  construed 
that  theie  was  reserved  to  the  legislature  the  plenary  power  with  regard  to 
the  subject  of  education  conducted  through  the  means  of  the  institntione 
just  discussed;  that  the  limitation  upon  its  power  was  as  to  extensions  by 
means  of  other  institutions.  This  long  and  unquestioned  construction, 
coming  up  for  actual  decision  at  least  several  times  each  year,  ooght  to 
have,  and  by  the  rules  of  the*  courts  does  have,  f^reat  weight  in  resolving 
any  doubt  that  the  words  themselves  may  have  left  as  to  the  meaning  of  the 
section. 

The  final  canon  of  construction,  too,  is  where  there  may  be  doubt,  after 
all  proper  sources  of  aid  have  been  resorted  to,  whether  the  act  of  the  legis- 
latuie  violates  the  Constitution,  the  dov.bt  is  resolved  in  favor  of  its  consti- 
tutionality. Though  we  are  left  without  doubt  as  to  the  meaning  of  the 
section,  those  who  have  doubts  this  last-named  rule  must  control.  It  is 
argued  for  appellee  that  there  is  really  a  difference  between  appellant  and 
the  other  institutions  particularized  in  that  the  others  are  charitable  in- 
stitutions. While  in  a  sense  charitable,  in  that  they  provide  a  means  of 
education  to  classes  of  helpless  unfortunates,  not  materially  diffeivnt  in 
principle  though  from  that  required  to  be  done  by  appellant,  yet  they  aro 
distinctively  educational  institutions. 

They  are  provided  with  teachers,  not  guards.  Instruction,  not  restraint, 
not  physical  care  alone,  is  the  main  idea.  The  inmates  are  received  as 
pupils,  at  ages  when  other  pupils  are  thought  to  be  most  impressionable, 
mi  are  required  to  leave  the  institution  upon  the  completion  of  the  courses 
of  instruction  provided  there.  This  is  true  of  all.  Appellant  and  the  State 
Normal  School  for  Colored  Persons  are  so  similar  in  character  that  they 
may  be  deemed  identical  for  purposes  of  classification.  Appellant  seeks  to 
uphold  the  appropriation  on  the  ground  that  it  is  not  a  levying  of  taxes* 
and  that  only  the  levying  of  taxes  for  educational  purposes  is  prohibited  by 
the  Constitution.    We  reject  the  argument  as  unsound.    Appropriations  or 
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pnblle  funds,  and  Irv^ing  taxes  to  raise  funds  for  tbe  same  end,  rest  npoD^ 
the  same  principle.  If  an  object  can  not  have  a  tax  levied  for  it,  if  deemed* 
necessary  by  tbe  proper  power,  then  no  appropriation  of  public  money  can^ 
be  made  to  It.  Where  the  Constitution  forbids  the  levying  of  a  tax  for  a' 
fCiven  purpose,  it  must  be  held  that  it  also  withholds  the  power  of  making 
appropriations  for  that  purpose,  unless  there  is  something  in  the  Constitu- 
tion which  particularly  and  unmistakably  authorizes  the  appropriation, 
whioh  Is  not  the  case  here. 

The  judgment  of  the  circuit  court  must  be  reversed  and  cause  mmanded^ 
with  directions  to  overrule  the  demurier  to  the  petition  and  for  further 
proceedings  not  inconsistent  herewith. 

Whole  court  sitting,  except  Cantrlll,  J.,  absent. 
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(Filed  June  17,  1906.) 

Deeds— Conveyance  to  J.  H.  and  children— Construction— A  deed  made 
March  91,  1886,  by  Eli  Hall  and  wife  to  their  son,  Joseph  Hall,  the  granting 
clause  of  which  reads  as  follows:  **Thls  indenture,  made  and  entered  into 
by  EH  Hall  and  Polly  Hall,  of  the  first  part,  and  Joseph  Hall  and  hie  chil- 
dren, of  the  second  part,"  all  of  Letcher  county,  Kentucky,  for  000  acres  of 
land.  The  habendum  clause  is  as  follows:  '*We,  the  party  of  the  first  part, 
doth  bargain,  sell  and  convey  the  above-named  tract  of  land,  and  will  war- 
rant and  defend  the  title  of  the  same  from  us  and  our  heirs  and  assigns  and 
from  all  others  unto  the  said  Joseph  Hall  and  his  children  forever,  etc." 
At  the  date  of  the  conveyance  Joseph  Hall  had  so;ue  children  living  and 
others  were  subsequently  born.  Held— That  Joseph  Hall  was  entitled  only 
to  a  life  estate  in  the  land  and  bis  children  born,  and  thereafter  born,  take 
the  remainder  in  fee. 

Fleenor  8c  Patton  and  Hazelrlgg,  Chenault  &  Hazelrlgg  for  appellants. 

8.  B.  Dishnian  and  Hager  ft  Stewart  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  couit  by  Judge  Nunn. 

This  appeal  involves  tbe  construotion  of  tbe  following  deed:  ''This  March 
81  day,  1886:  This  indenture,  made  and  entered  into  between  Eli  Hall  and 
Polly  Hall,  of  the  first  part,  and  Joseph  Hall  and  his  children,  of  the  secoDd 
part,  both  parties  of  the  county  of  Letcher  and  State  of  Kentucky.  Know 
all  men  by  these  presents,  that  I,  EH  Hall  and  Polly  Hall,  of  tbe  first  part, 
hath  this  day  bargained  and  sold  unto  Joseph  Hall,  of  the  second  part,  a 
certain  tract  of  land,  containing  000  acres,  be  tbe  same  more  or  less,  in  and 
for  the  sum  of  ISOO,  to  me  in  hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged. (Here  follows  a  description  of  the  land. )  We,  the  party  of  the 
first  part,  doth  bargain,  sell  and  convey  the  above-named  tract  of  land,, 
and  will  warrant  and  defend  the  title  of  the  same  from  us  and  our  helrts 
and  assigns  and  from  all  other  unto  the  said  Joseph  Hall  and  his  childnn 
forever,  etc." 

It  is»agreed  that  Joseph  Hall  was  the  son  of  the  graotort,  Eli  and  Polly 

vol.  27—75 
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Hall,  and  also  that  Joseph  Hall  had  at  that  time  several  children  living, 
and  afterwards  others  were  born  to  him. 

The  appellee  contends  that  as  the  children  of  Joseph  Hall  were  not  re- 
ferred to  in  the  granting  or  conveying  clause  they  took  no  interest  in  the 
ilnnd.  and  that  Joseph  Hall  took  the  fee-pimple  title,  and  that  the  word  **cbil- 
•dren"  In  the  habendum  clause,  being  followed  by  the  word  "forever," 
should  be  conPtrued  ns  heirs.  The  appellants  contend  as  the  children  were 
named  as  grantees  with  their  fathei  in  the  caption  of  the  deed,  and  as  they 
were  again  named  in  the  habendum  as  parties  in  Interest  with  their  father, 
that  they  took  the  land  in  remainder  after  the  life  estate  of  their  father.  In 
construing  a  deed  the  Intention  of  the  paities  as  it  appears  from  the  whole 
deed'HiuPt  control.  If  the  intention  appears,  technical  rules  of  construc- 
tion can  not  be  applied  if  they  lead  to  a  different  result.  If  the  granting 
clause  and  the  habendum  are  irreconcilable,  and  the  other  parts  of  the  deed 
•do  not  mnke  it  apparent  which  tbp  grantor  intended  should  control,  it  must 
ibe  said  that  the  granting  clause  will  prevail.  But  in  the  deed  under  con- 
rsideratlon  there  is  not  any  conflict  between  the  granting  clause  and  the 
^habendum.  The  granting  clause  contains  no  words  of  inheritance.  It  is 
not  indicated  in  that  clause  what  is  to  become  of  the  estate  at  bis  death,  nor 
is  it  intimated  that  he  has  any  power  to  dispose  of  it.  It  is  not  granted  to 
him  and  his  heirs  and  assigns,  but  to  Joseph  Hall  alone.  And  when  it  is 
stated  in  the  habendum  that  it  is  to  go  to  the  children,  there  is  no  conflict 
'With  the  granting  clause,  but  only  supplies  a  defect  in  that  clause.  Under 
section  d84d  of  the  Kentucky  iStatutee,  which  was  the  law  at  the  time  this 
•deed  was  executed,  it  is  provided:  "Unless  a  different  purpose  appears  by 
express  words  or  necessary  inference,  every  estate  in  land  created  by  deed 
•or  will,  without  words  of  inheritance,  shall  be  deemed  a  fee  simple  or  such 
•other  estate  as  the  grantor  or  testator  had  power  to  dispose  of."  Under  the 
•common  law,  when  a  grant  w*08  made  to  a  person  without  words  of  Inherit- 
ance, the  e.state  would  not  pass  to  the. heirs  and  the  grantee  would  not  take 
the  fee  simple  title,  hence  the  necessity  for  this  statute  to  pass  the  fee-simple 
title  to  purchasers  when  no  words  of  inheritance  were  contained  in  the  con- 
veyance. Hue  this  statute  does  not  apply  where  there  are  any  words  in  the 
conveyance  indicating  how  the  title  is  to  pass. 

In  the  case  of  Baskett  v.  Sellars,  &c.,  93  Ky.,  S,  the  court  construed  a 
-deed  containing  clauses  Rimilar  to  the  one  at  bar.  The  granting  clause  was 
as  follows:  "For  and  in  consideration  of  natural  love  and  affection  the  said 
party  of  the  first  part  (the  lather)  has  for  bis  daughter,  the  said  A.  H.  B. 
Farley,  and  his  son,  T.  L.  Farley,  parties  of  the  second  part,  the  party  of  the 
iirst  part  has  this  day  sold,  and  by  these  presents  doth  grant,  bargain,  sell 
flnd  convey  to  the  parties  of  the  second  part  the  following  described  land, 
•etc."  The  hnbendum  was:  "To  have  and  to  hold  to  them,  my  said  daugh- 
ter and  son,  and  their  children  forever."  The  court  in  that  case  decided 
that  there  was  no  conflict  between  the  two  clauses,  and  that  the  property 
went  to  the  children  of  the  grantees  as  directed  in  the  habendum  clause.  In 
that  case  it  was  contended,  as  in  this,  that  the  grantor  used  the  word  "chil- 
dren" in  the  sen^e  of  "heirs,"  and  consequently  the  grantees  took  a  fee- 
simple  estate.  The  court  in  that  case  said:  "But  there  is  nothing  In  the 
deei  indicating  that  the  grantor   used  the  word  ^children*  in  the   sehse  of 
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b;  Chrlit  Mid  wife  of  the  one  pare  nnd  FrmnoU  and  Sinb  TbMwd  ftt 
other,  and  tbe  grant  woe  to  Satab  Thomaa  and  ber  cbUdnn  form,  nni 
beloR  th«  daiiKhter  u(  tbe  RrantoH.  The  court  said:  'Thii  li  i  derf  iia 
partes.  In  which  Christ  and  wfn>'  are  named  partM  an  tbt  ou  iikid 
Sarah  Tbomai  and  her  bnthani)  «n  tb«  other:  the  chlldicu  u*  unfvtH. 
nor  are  the;  named  aa  iuoh  tn  Che -captloii  of  tbe  dnd.  vllch, 'Tt-^ 
detlnnation  of  the  piutlea.  la  tn(e»cl*dtoc*tiaii«tbedfai  laibw  wf^^i 
MClatlon  o[  all  others  ai  conH«ollDH  partlM.  And  aa  a  <iiaii|n*k>^>^ 
a  party  to  a  doed  ena  derive  no  lasaMntereit  un^er  il,  at  nulnobi  nrmin 
on  It.  Ml  ir  II  nell  ettablUhnl  that  thoae  who  are  not  larda u ■  ^ <^ 
take  no  present  lDt«re«t  ncdr  It;  bnt  those  who  its  nol  (ante mj  uM 
by  way  of  remainder.  (Co.  L.  iStai  M.  A  S..  aos:  A  Uod.,  IK;  Ccmnt 
Dleest,  title  Palt  D.,  9,  Ac.) 

"t^o  to  itlve  to  the  deed  operation  at  allae  to  (hecblMno.  tkryotu^ 
coDitnied  to  tnke  In  remainder  only,  aa  tb«y  can  not  lake  ipieMtiEwa 
with  (he  mother.  And  earel;  anoh  cOBatroctlon  ihonld  \»  fln>  "  "^ 
deed,  ae  to  give  sotne  benefloUl  Intereat  to  the  oblldRn,  B«ltat]«Bcci'^? 
Intended  to  be  proTldcd  for.  Bj'  Khlag  to  them  *o  eOatt  Id  muMf  ^ 
fee,  to  take  etTecl  after  the  life  caMte  of  tbelr  motba.  tktT »4 *"'' ^■' 
Tided  for,  not  only  thoae  who  WW*  bom  b«foi«,  bnt  tbwB  wbo  nre  W 
after  tbe  date  of  the  deed.  lor  In  that  Mn  there  Ua  [radxiU  lo  mw^"^ 
remnlnder  until  all  tba  chlldrettiHn  bora.  And  It  may  beblrlyin*^- 
Itaat  It  was  a*  much  tbe  object  of  tbe  donor  U>  ntorlde  tdr  ittETleni  tti!^ 
aa  thoae  that  wrr«  born  before  tbe  date  ot  tbe  deed." 

ThU  caae  1«  In  point.  It  Is  true  that  none  of  the  chlURB  -i  »^ 
Thomas  were  made  oontractlnft  parties  to  tbe  deed  tn  that  cmc-  bn ''' 
Ukewlau  trnaln  tbe  preaent  oase  that  only  tbe  children  of  JeerpliHi-'' 
ease  were  or  oonld  be  made  p«rtie«,  and  at  no  reason  can  pomUjIi''* 
getled  why  the  afterborn  chltdrFn  shonld  have  been  IntenttonaltT  rirl'^ 
and  as  they  oan  not  take  a  present  latenst  noder  tbe  Webb-Hulna  n> 
the  court  must  eflectnate  the  Intention  by  ||l*lD(all  the  cblMm n"'^  i 
those  In  being  at  the  date  of  the  deed  and  tbose  thHmtler  hon,  >■  "^  I 
In  remslndei. 

The  MM  of  Foster  v.  Shreve,  6  Bnih,  610,  la  similar  to  tbrTrl^H^^ 
este,  luprs.  The  conveyaDoa  was  ftoiu  a  father  to  bli  daogbm  »^  ^ 
present  heirs,"  the  father  and  dt>ii(hter  only  belnx  the  oontnnUif  !"^ 
In  theoaptlon  ot  the  deed.  The  oonrt  held  that  while  the  "pKRoi^^ 
of  the  dauRhter,  meaning  her  pieaent  children,  w«e  not  flspatilt  <<  i^ 
a  present  Interest,  they  could  take  In  remainder,  and  a  lite  «0*l'**'t  ' . 
the  daughter,  with  temalnder  to  ber  ohlklreii  aa  described  In  the  Aed 

The  case  of  Bodlne's  Adm't  r.  Artfant,  01  Ky.,  U,  Is  also  1>  V''^  'j 
clanBiv  ot  tbedeed  there  In  dlspnle  were:  "Hara  thlsda;  glntF"'^ ' 
bargained  and  sold  to  Battle  E.  Bodlne,  oeitaln  lands.  •  •  *  1<  -^ 
and  to  hold  unto  the  said  Battle  B.  Bodlnv,  wife  ot  nid  B.  f  ^■^-  \ 
and  to  her  children  by  blm  hegottan  forever. ' ' 

The  court  held  that  the  last  eipreaalon  ot  Uie  grantor  aa  to  Ibc  eet^'''  i 
which  Inoluded  a  grant  to  the  ohlldien  of  Mrs.  Bodlne,  oeBlnlr-^ 
former  expression  In  which  they<«ei«  omitted,  and  contlnnlnf,  »^    ' ' 
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^lear,  JudglBg  trom  the  whole  coD^eyaDoe  and  attendant  ciroumetances 
that  the  grantors  Intended  the  habendum  to  operate  as  an  addendum  oe 
proviso  to  the  oonTeyanciog  olaus^,  and  to  eontrol  the  same  to  the  extent  of 
limiting  the  estate  conveyed  to  a  life  estate,  remainder  to  her  children 
begotten  by  B.  W.  Bodine,  for,  aocorcUng  to  the  uniform  decisions  of  this 
State,  soch  conveyances  gives  to  the  named  vendees  a  life  estate,  remain- 
der to  the  children.  This  oonstmstlMi  grows  out  of  the  fact  that  as  there 
mast  be  parties  vendors  and  vendeea  lii  order  to  make  a  valid  oonveyanoe, 
none  but  parties  vendees  can  take  a  present  estate.  Snob  parties  may  be 
-designated  by-  their  proper  nanea^  or  by  snoh  other  designation  as  will 
Identify  the  particular  persons  meant  as  vendees.  In  this  case  the  ex- 
pression "her  children  by  B.  W.  Bodine  begotten"  does  not  identify  the 
Vartloular  individuals  who  are  to  take,  because  they,  or  some  of  them,  may 
hereafter  be  born,  hence  they  can  not  be  deemed  parties  vendees  in  the 
aenie  of  taking  an  Immediate  estate,  but  they  can  take  an  estate  in  remain- 
der. (Foster  v.  Shreve,  6  Bush,  fttt..)  SAeh  oonveyanoes  thus  construed  are 
effective,  otherwise  not,  etc." 

Clearly  this  oo'nstroction  Is  not  ^pendent  upon  whether  there  were  or 
were  not  some  child  or  children  In  extotenoe  when  the  deed  was  made. 
While  some  of  them  may  have  been  in  existence,  it  was  patent  that  some  of 
'them  might  be  born  after  the  date  of  the  deed.    And  such  is  the  case,  gen- 
-erally  speaking,  as  the  testator  and  gnHiior  in  such  oases  can  not  know 
what  lies  in  the  future.    While  it  Is  true  that  the  children  In  esse  might 
^ke  a  present  estate  under  such  a  grant,  yet  those  possibly  to  be  born  there- 
after could  not,  and  as  the  grant  includes  both,  all  must  be  postponed  in 
the  enjoyment  of  the  estate  to  efleotuale  the  Intention  of  equality  by  giving 
«  life  estate  to  the  first  taker,  and -remainder  to  the  children  bom  and  to  be 
born. 

In  Garr  v.  Estill,  16  Ben  Mon.,  806,  the  devise  was  "to  May  Baker  Did- 
lake  and  her  children"  a  tract  of  land,  etc..  At  the  time  of  the  devise  she 
was  unmarried  and  had  no  children.  The  oourt  held  that  "the  words  of 
the  devise,  abstractly  and  literally,  import  an  Immediate  gift  not  only  to 
the  devisee  In  being,  but  to  those  not  In  being,  but  there  being  no  children 
In  esse  at  the  time  of  the  devise  it  could  not  have  been  the  intention  to  give 
•n  Immediate  estate  to  them,  for  that  were  Impossible.  And  as  the  words 
of  the  devise,  as  conceded  by  all  authorities,  manifest  a  clear  Intent  that 
the  children  shall  take,  the  only  consistent  and  rational  construction  Is 
that  the  testator  intended  the  devisee  In  being  at  the  time  should  take  a 
life  estate,  remainder  to  the  children." 

In  the  Bodine- Arthur  oase  It  does  not  appear  whether  there  were  any  chil- 
dren in  being  at  the  time  of  the  deed  or  not,  but  In  the  Carr  case  there  were 
DO  children  when  Hie  devise  was  made  or  took  effect.    The  same  construc- 
tian,  however,  must  obtain,  for  the  donor  Is  In  the  same  state  of  Ignorance 
as  to  future  children  In  the  one  oase  as  In  the  other.    The  unborn  children, 
when  there  are  already  children,  and  when  there  may  be  more,  and  the  un- 
fcorn  children,  when  there  are  as  yet  none,  are  presumably  alike  the  subject 
^f  the  donor *B  thought.    And  such  is  the  rule,  as  we  have  already  seen,  in 
4he  Turner-Patterson  and  Webb- Holmea  oases  and  others  of  the  older  cases. 

In    Meflord   v.    Dougherty,  89  Ky.,   68,    the  devise  was:  "To   my   son, 
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George,  and  to  his  ohildren,  the  heirs  of  his  body,  about  fifty  acres  of  land. 
*  *  *  The  land  I  have  given  iny  aon,  Qoorge,  Is  bounded,"  etc.  Tbere 
was  precisely  the  same  language  giving  the  daughter  100  acres,  except  her 
■hare  was  bunleued  by  the  payment  of  1800.  The  court  held  (hat  the  chil- 
dren of  George  and  of  his  sister  took -as  purchasers,  and  adjudged  in  ex- 
press terms  the  sister  entitled  to  a  lif^  estate,  with  remainder  to  her  chil- 
dren, and  by  necessary  Implicatlou  thai*  the  son  did  the  same. 

The  case  of  Smith  v.  Smith,  27  Ky.  Law  Rep.,  363,  was  one  Id  which  the 
father  devised  real  estate  "to  his  son  and  his  ohildren.  *'  The  lower  court 
gave  the  son  the  estate  for  life,  with  remainder  to  the  son's  children.  Tbl» 
judgment  was  affirmed. 

In  the  case  of  Adams  v.  Adams,  20  Ky.  Law  Hep.,  665,  there  was  a  devis» 
by  A  father  "to  his  daughter,  Maxtha  Jane  Adams,  and  her  children  la 
their  exclusive  right." 

It  was  contended  that  Martha  Jane  nnd  her  children  took  a  joint  interest 
In  fee.  The  court  held  otherwise,  giving  a  life  estate  to  the  mother  and 
remainder  to  her  children,  not  because  it  was  likely  that  a  stranger  to  the 
blood  of  the  donor  might  get  some  of  the  estate  to  the  exclusion  of  faisowik 
blood,  which  is  the  reason  generally  given  where  the  husband  is  providiog 
for  his  wife  and  children,  but  saying :  "If  a  joint  estate  is  given,  the  qaan- 
tity  of  interest  each  takes  will  remain  uncertain  and  shift  on  the  birth  of 
each  afterborn  child,  for  confessedly  in  such  cases  the  devise  opens  up  for 
the  benefit  of  all  the  children,  whether  in  existence  at  the  time  the  will 
speaks  or  not.  It  is  hardly  to  be  supposed  the  testator  intended  to  create 
such  an  estate. ' ' 

Thus  was  again  recognized  the  principle  that  the  language  "to  A.  and 
his  ohildren"  imports  an  Immediate  taking  by  all  of  A.*e  children,  those  ia 
existence  as  well  as  those  to  be  borJi  thereafter,  and  as  that  was  impossibte^ 
as  to  afterborn  children,  the  most  effectual  way  to  carry  out  the  intention 
of  the  donor  in  such  cases  was  to  give  A. 's  son  a  life  estate,  with  remain* 
der  to  his  childreu. " 

In  Kuhn  v.  Kuhn,  24  Ky.  Law  Rep.,  112,  a  father  devised  to  a  daughter, 
*'to  her  and  her  children  to  be  theirs."  This  was  held  to  create  a  life  estate 
In  the  daughter,  with  remainder  to  her  children. 

In  Mitchell  v.  Simpson,  88  Ky.,  125,  the  devise  was  from  a  father  to  bis 
daughter,  and  her  bodily  heirs,  of  certain  lands,  except  a  certain  part  of  it 
was  to  be  disposed  of  by  her  as  she  wished.  It  was  held  that  she  took  a  life 
estate,  with  remainder  to  her  children,  except  where  she  was  given  the  right 
to  dispose  of  a  certain  part. 

In  this  connection  it  may  be  observed  that  there  are  quite  a  nuibbf>r  of 
cases  where  the  donor  is  the  husband  and  makes  a  provision  for  his  wlf» 
and  children.  In  all  these  cases  the  court  has  with  rare  unanimity  held 
that  the  wife  takes  a  life  estate,  with  remainder  to  the  ohildren;  and  this, 
because  otherwise,  as  indicated  above,  the  estate  might  eventually  come  ta 
those  who  are  strangers  in  blood  to  the  donor.  A  few  of  these  cases  are: 
McFarland  v.  Hatchett,  26  Ky.  Law  Rep.,  276,  and  cases  cited  therein;  Jar- 
vis  V.  Quigley,  10  B.  Mon.,  104;  gmith  ▼.  Upton,  12  Ky.  Law  Rep.,  S8; 
Davis  V.  Hardin,  80  Ky.,  678;  Frank  v.  Unz,  91  Ky.,  621:  Koenlg  v.  Kitft. 
87  Ky.,  95;  Right  v.  Forrester,  1  Bush,  278. 
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Tbe  case  of  Powell  v.  Powell,  6  Bush,  620.  sepins  to  form  an  exception  tc 
the  rule,  and  of  this  case  it  is  said  in  Davis  v.  Hardin,  snpra,  that  the  courts 
would  doubllees  have  followed  the  general  rule  as  announced  theretofore  in* 
Webb  T.  Holmes  had  its  attention  been  called  to  it.  The  case  is  not  in. 
accord  with  the  established  rule  in  this  State. 

In  Tucker  y.  Tucker,  78  Ky.,  604,  a  conveyance  was  made  by  a  strnnger* 
for  a   valuable  consideration   paid   by  John   C.   Tucker  to  * 'Martha   Ann 
Tucker  (wife  of  John  C.  Tucker)  and  the  heirs  of  John  C.  Tucker  and  their* 
heirs  lor«ver. "    The  "heirs  of  John  C.  Tucker'  were  held  to  mean  his  chil- 
dren, and  the  mother  and  childien  were  given  a  joint  estate.     It  appeared, 
however,  that  John   G.  Tucker  had  made  a  will,  and  gave  the  bulk  of  his- 
estate  to  an  afterborn  child  for  the  reason  that  the  mother  and  children 
living  at  the  date  of  the  conveyance  in  queftion  had  been  given  the  lands- 
embraced  therein  in  fee,  to  the  exclusion  of  the  afterborn  child,  and   the 
court  felt  constrained  doubtless  to  effectuate  the  manifest  intention  of  the 
father. 

It  is  said,  however,  that  there  .has  not  been  entire  unanimity  in  the  de- 
cisions of  this  court  where  the  donor  is  other  than  the  husband  making 
provision  for  his  wife  and  children,  and  this  in  a  measure  is  perhaps  true. 
It  would  be  singular  if  there  was  given  the  same  meaning  even  to  the  same 
words  in  every  will  or  deed.  The  cardinal  rule  is  to  effectuate  the  intention^ 
of  the  testator  or  grantor,  and  this  is  to  be  arrived  at  by  looking  at  the 
whole  will  or  deed,  and  the  conditions  which  induced  the  execution  of  the 
instrument,  and  not  alone  to  some  particular  expression  therein. 

The  case  of  Cessna  v.  Cessna,  4  Bush,  — ,  decided  in  18(>8,  iSone  of  the  cases^ 
supposed  to  be  in  conflict  with  the  rule  so  overwhelmingly  established  by  the 
oases  cited  above.  There  a  father  covenanted  with  his  son,  for  a  valuable 
consideration,  to  convey  to  him  by  name  "and  his  lawful  children"  a  certain 
tract  of  land.  It  was  the  contention  of  the  son's  creditors  that  he  took  the  fee- 
becausethe  wonls  "lawful  children"  were  used  in  the  sense  of  "heirs,"  It 
was  contended,  on  the  other  hand,  by  the  children  of  the  son  that  thete  words 
were  words  of  purchase ;  and  further,    that   they  took  as   joint  purchasers. 

The  court  upheld  the  contention  of  the  children  as  made  by  them.  The 
opinion  is  devoted  almost  entirely  to  a  discussion  of  the  use  of  the  words 
'lawful  children,'  as  words  of  purchase,  and  only  the  following  is  found 
on  the  question  of  how  the  grantees  held :  "As  children  were  born  to  W.  W. 
Cessna,  after  the  date  of  the  writing  aforesaid,  the  estate  would  open  up  to< 
such  afterborn  children,  and  they  would  take  their  respective  shares." 

No  contention  was  made  by  the  parties  or  considered  by  the  court  involv- 
ing the  suggestion  of  giving  the  flrst  taker  a  life  estate,  with  remainder  to* 
the  children. 

In  the  case  of  Bullock  v.  Caldwell,  81  Ky.,  566,  the  devise  was  to  a  daugh- 
ter and  her  children,  and  the  court  followed  the  Powell  case  supra,  which, 
as  we  have  seen,  belonged  to  a  different  class,  being  a  case  where  a  husband 
was  providing  for  his  wife  and  children.  But  the  court  in  the  Bullock  case- 
was  careful  to  say:  "What  effect  the  conveyance  would  have  as  to  afterborD< 
children  is  not  a  question  before  us. '^  There  being  no  such  children,  and 
presumably  no  possibility  of  any,  the  court  gave  the  words  their  literal  and 
abstract  import.    It  will  be  noticed  in  the  last  cited  case,  and  in  the  cases' 


otDaTif*.  Hardin  and  S  ml  tb  T.  Upton,  ■apra.KblchinliDibBdiDiliL't 
oaaai.  tbe  court  ralerred  to  the  fact  that  Id  caeFBnhFreihQitiiDdiwnit' 
log  proTltloDi  (or  his  nlte  and  chtlitren  there  wai  lea  mni  to  ii^TP* 
the  doDor  lnt«Dded  the  beneflclarlei  to  take  as  IdIdI  leDaoU^Dtivtitn 
a  (ether  waa  making  proTlalon  (or  bla  child  aDd  bli  oblld'ccbUdtra.  bma 
In  (he  former  cbk  there  woi  greater  dang«r  that  threnak  would  ibkI'K 
the  handi  o(  a  atianger.  Bat  we  aie  to  keep  In  mind  that  nhllt  All  i^trr. 
the  oourt  did  not  lay  down  the  rule  that  even  In  the  latter  tWtd  ">''■'■' 
«hlld  and  the  chlld'a  children  were  to  take  a>  joiDt  tananU.  Noiodn* 
-waa  tefnre  the  coort  either  In  the  Smlth-LDpton  eav  oi  l>i  Uk '-^^ 
HoImM  oaae,  nor  do  we  tuppoae  the  ooart  In  tbe  Bullock-CBldwell  cv  <» 
attemptlQft  to  la;  down  such  n  role  aniesa  indeed  It  «■!  Id  ati  tmn 
where  the  donor  not  only  knew  that  there  were  no  afterboni  AllSno.^-' 
knew  alao  th«t  there  could  not.  bj  any  poialhllltj,  be  inimtlirtiWi" 
There  would  Id  that  claaa  o(  caaea.  be  no  opening  np  of  the  gntl  ori!«l» 
to   let  In  fuch  children,  and,  therefore,  no  ahlltlDR  and  nncHBli  >i'>''^ 

It  limanlfeat,  however,  that  the  caaea  where  tbe  donor  on  kiovlc*'' 
^auce  that  there  will  be  no  B(terborn  children  can  be  lery  laR- 'D^  *'"^'' 
«dA  oaaea  may  afford  grounda  (or  a  >olnt  tenane;  role  i»  *  qiMtloi » 
need  not  conaldai  here.  It  la  certain  that  tbe  application  ol  latlm^ 
should  only  be  made.  If  at  all,  in  caaea  where  It  clearly  airi  lanDiiiW 
sppora  that  at  the  time  the  donor  acta  he  knew  there  oonld  bt  o'''^'- 
•flerborn  ohlldren.  We  can  not  believe,  unless  acontTai7lntenlcl>aTl!«' 
pears,  that  tbe  donor  ordinarily,  in  the  ate  o(langDagegiaii(lD|c«^''^^ 
property  to  bla  ehild  and  hla  ohlld'a  children.  Intends  that  hlaobUd.  In'-" 
one  cblld,  shall  firat  own  one-half  In  fee,  and  tbenon  theblitbot*'^''^ 
child  own  one-third  in  lee,  and  then  one-fourth,  and ao  on.  nBtUH)''"' 
age  only  be  may  finally  come  to  know  what  land  he  really  ihM °*''- 
oonelude,  therefore,  in  the  present  oaee.  that  Joseph  Hall  nutntltW"^ 
to  a  llttt  estate  lu  the  lands  in  dlspote,  and  hia  children  bom icd M I* '^ 
take  a  remainder  lu  fee.  Some  time  ntter  the  date  of  the  Ami  vltrti'' 
Joseph  Hall  heoame  indebted  to  tbe  Aultman  &  Taylor  Michtn'i!  C'' 
machinery  in  tbe  snm  of  11,^70.  and  he  eieonted  a  mortgage  iiDltli'-' 
to  secure  the  payment  o(  the  debt.  After  the  deht  bacime  due  cb. ; '' 
pany  brought  an  actlan  to  enforce  tte  mortgage  lien.  The  lind"'"^"' 
and  It  became  the  purchaser.  Some  years  afterward  thU  eauf^  ■' 
tuted  an  action  under  section  11  of  the  statutes,  alleging  that  tbe'l"!'''' 
-of  Joseph  Hall  were  claiming  to  be  the  owneiv  o(  thit  land,  or  tbe  i^' - 
der  therein,  and  sought  by  tbe  petition  to  quiet  tbe  title  IbeKto."*^"^''' 
.action  ottalned  a  Judgment  to  that  effect. 

lu  the  month  o(  July,  1MH,  the  appellante.  (be  cblMren  (i(Jc«P^''' 
their  father  being  dead,  Inslltuted  this  aojlon  against  the app^l"' *' ' 
who  Is  tbe  grantee  o(  tbe  Anltman  A  Taylor  Uaohlne  Co.,  aUttlU  '^■''' 
stance  that  the  Judgment  last  leferred  to  la  void  and  wasobtaliodbl^^" 
that  those  representing  the  Intereataof  theae  appellants  In  tbit  x^'''' 
Inded  with  the  Aultman  &  Taylor  Machine  Co.  and  for  a  mosei  ko^'^ 
tlon  Bold  ont  their  Intereat,  abandoned  tbelr  defenae,  and  In  ^^  *^ 
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The  appellee  demurred  to  this  petition,  and  the  court  auitalned  It  upon  the 
ground  that  the  deed  referred  to  passed  to  Joseph  Hall,  their  father,  the 
fee-simple  title  to  the  land,  and  this  appeal  la  from  this  judgment.  There 
Is  no  appeal  from  the  former  judgment. 

For  the  reasons  indicated  the  judgment  appealed  from   is  reversed  and 
ithe  cause  remanded  for  proceedings  consistent  with  this  opinion. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  BUCHANAN. 
(Filed  June  15,  1906— Not  to  he  reported.) 

The  Illinois  Central  R.  R.  Hospital  Association  is  a  corporation  organized 
under  chapter  88,  sections  879,  880  and  881,  Kentucky  Statutes,  ''to  give 
proper  care  and  treatment  to  the  sick  and  Tvounded  employes  of  the  Illinoia 
-Central  R.  R.  Co.  in  a  certain  territory.  All  olBcers  and  employes  of  the 
lllinoifi  Central  R.  R.  Co.  in  raid  territory  are  memhers  of  said  associa- 
ition,  and  are  subject  to  monthly  assessments  to  support  same.  While  ap- 
pellee was  in  the  service  of  the  Illinois  Central  R.  R.  Co.  his  knee  cap  was 
broken  and  he  was  sent  to  said  hospital  for  treatment.  He  claims  that 
while  there  under  the  care  of  the  physicians  and  nurses  he  was  unskillfuUy 
treated  and  has  brought  this  suit  against  the  Illinois  Central  R.  R.  Co.  for 
damages.    Held— 

1.  Hospital  association— Separate  corporation— Separate  duties— Liability 
of  Illinois  Central  R.  R.  Co.  for  unskillful  treatment  of  employe— The  mere 
^act  that  the  board  of  directors  of  the  hospital  association  are  selected  by 
reason  of  their  connection  with  the  Illinois  Central  R.  R.  Co.  does  not 
make  them  the  agents  or  ofScers  of  the  Illinois  Central  R.  R.  Co.  in  the 
performance  of  a  duty  for  another  and  distinct  corporation.  The  duties 
^hich  they  are  required  to  perform  are  not  such  as  are  required  in  the  exe* 
•cution  of  the  purpose  and  objects  of  the  organisation  of  the  appellant. 

9.  Contractual  relations— There  is  no  evidence  that  the  Illinois  Central 
B.  R.  Co.  made  any  contract  with  the  appellee  that  he  should  be  ** properly 
and  skillfully  treated  by  proper  and  skillful  surgeons  and  attendants." 
The  fact  that  the  hospital  association  was  organized  for  that  purpose  does 
not  tend  to  prove  that  appellant  made  suoh  a  contract  w  ith  appellee.  The 
Illinois  Central  R.  R.  Co.  is  simply  the  agent  that  collects  the  funds  for 
the  benefit  of  the  hospital  association. 

8.  Liability  of  the  Illinois  Central  R.  R.  Co— The  hospital  association  is 
A  separate  and  distinct  corporation  from  the  Illinois  Central  R.  R.  Co.,  and 
the  latter  has  no  financial  interest  in  the  result  of  its  management,  and  in 
no  way  is  it  liable  for  the  conduct  of  its  directors  or  the  physicians  or 
Attendants  at  the  hospital. 

J.  M.  Dickinson,  Trabue,  Doolan  Sc  Cox  and  Gordon  &  Gordon  &  Cox 
icr  appellant. 

C.  J.  Waddill  and  William  Worthlngton  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

While  appellee  was  in  the  service  of  the  Illinois  Central  R.  R.  Co.  his 
Iknee  cap  was  broken  and  he  wan  sent  to  the  Illinois  Central  Hospital  for 
treatment  He  claims  that  while  under  the  care  of  the  physicians  and 
nurses  of  the  hospital  he  was  unskillfuUy  and  improperly  treated  and 


tbcrebj*  miilalDml  damages,  and  this  action  was  iDBtlnted  to  rooin  it-n 
a  trial  ot  nhkb  leeulted  In  a  verdict  for  him.  Tb«  Dllegedilg)iutiH<nT 
of  thellllDulB  Ceninl  B.  R.  Is  based  upon  tbe  aTerment  thai  )i bid rE['^l 
upon  aoontraot  with  blni  by  whloh  It  undertook.  In  ihcemDUlbiiir:'.^. 
"that  he  should  be  properly  and  stlllfuUj  trratsd  bj  pmper  >id  *1UJ 
BDrgeona  In  attecdHnce. "  The  coart  by  Its  InBtruciioDsUrateucttii^ 
mltt«d  to  the  jory  tht?  Istnie  made  by  a  denial  of  th^  aboi« i^triMDi. 

The  appellee  had  been  In  the  employ  ot  the  IIIIdoIb  Central  K  It  C<i  f^ 
more  than  fourdnyH.  and,  therefore,  was  entitled  to  be  tm«M  I?  tin  iU^- 
hoIf  Cfiitrnl  Hospital  AEioclation  at  Padaeah  for  tn^nDeni.  Tbrllkc'ii 
Central  Itullruod  HoHpltal  Association  U  a  corparallon  orfarLludODdtilu 
Retirrel  laws  of  tbis  ttale.    The  articles  of  Inoorportllon  mi  ■!  I'HiX- 

"That  M.  GtUenti,  W.  J.  Harahan,  A.  Phllbrlok.  D.  G.  llnmll,  Hi  L 
McGiilre,  John  W.  Whedon,  have  asBoclnl^d  (hKniwlvesponuiiii  w"" 
ot  the  Senernl  aeeembly  of  the  Commonweollh  of  Kenrucktd  Ssr.iS. 
1S93,  which  act  U  liioirpunted  Into  chapter  S2,  ^ei^tluns^.ts^ltnotl^'^' 
tuchy  Statutes,  to  form  a  charitable  onrporntloD,  from  which  rx  pii'U* 
pecnnlary  profit  Is  to  be  derived,  anil  have  formed,  and  Dow  [im,  iUiliii'' 
poratlon,  aiiil  adopt  the  following  articles  «t  Incorporation: 

"Arlifle  1.  The  name  of  the  corporation  U  llllrnii»  Central  Ra1lr-oJ  "■* 
pltal  Af»iclallon.  The  hnspltiil  nf  said  BBSiclatlon  U  locMfii  it  Pjdt^: 
Ky..  and  the  principal  olWte  and  place  of  business  last  Pud  neat  K.'. 

"Article  S.  The  object  for  which  the  corporation  Is  (prnird  L- K  ;"' 
proper  cure  nnd  treatment  to  the  sick  and  wounded  einploj-HScI  Ibfl'-'  ' 
Central  R.  B.  Co.  on  the  LouUvllle  division,  and  that  purtUiDctttf  H"'' 
phis  division  extending  from  Paducoh.  Ky..  to  Uemptis.  Tt'liE.,.iu  :^ 
eluding  Memphis,  Tenn.. 

"Articles.  The  corporation  shall  have  the  right  tn  tmr  and  tie  (!»<■>' 
tract  nnd  be  contracted  with,  have  and  ufe  a  common  m«1  at*  ''■■■^''' 
aanie  Bt  pleosnre,  and  receive  and  hold  such  property,  real  »i"l  ?■"■' 
whether  obtiilnea  by  purohnfe,  gift  or  devise  ns  may  b*  nfcf»»ri  :*  '^'^ 
on  or  promote  the  objeclB  of  the  curporntlun.  and  may  fell  (ii  di*!"^'-'  ' 
property  at  piensure,  unless  the  properly  has  been  ri-otiifd  ssi!'"' ■' 
vise,  fur  some  special  purpose,  nnd  If  go  rectlved  It  shall  hi' UEvdanciI!  " 
only  lor  such  purpose.  The  oorporHtion  may  adopt  such  rolrt  lot  i>- 
ernmvnt  nnd  operation  not  Inconsistent  with  law  ns  the  dltvetois iMI ''" 
proper,  but  It  shall  net  be  operati'd.  managed  or  used  for  prliatf  P'"'' 
gaged  In  any  planor  scheniH  of  banLlng  or  Insurance.  The corp^"'' - 
theconsent  of  two-lhfrds  of  the  directors,  may  amend  any  p»il  ol  itc^ 
of  Incorporation  by  Sling  und  eoordlng  the  amendment  la  tte  '^^''' 
the  secretary  of  state  and  recording  In  the  county  clerk's  office  ol  UL^'  ■ 
county,  Kentucky.  Tho  corporation,  for  the  support  of  lis  ho5[ta.--'' 
have  power  to  levy  a  luiinthly  sssessnient  upon  the  memtenof'*'-"^ 
tlon  of  encb  sums  as  shall  be  Hied  by  the  by  laws  of  the  cot[«niii-i 
enforce  the  payment  of  such  aeaeBsment  in  the  manner  provided  tj  ii' 
laws  of  the  corporation. 

"Article  4.  All  officers  and  employee  o(  tha  llllnola  Central  II  ^ '^' 
the  Louisville  division  and  that  portion  ot  the  HemphladltlElon"'-' 
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be  members  of  the  corporation  except  pereoDB  of  known  disability  or  suffer- 
ing from  chronic  disease. 

"Article  5.  The  corporation  shall  be  governed  by  a  board  of  eleven  direc- 
tors, constituted  as  follows : 

'*M.  Gilleas,  the  assistant  general  superintendent  of  southern  lines  of  the 
Illinois  Central  K.  R.  Co. ,  and  his  successor  in  office. 

*'D.  Q.  Muirell,  the  assistant  chief  surgeon  of  the  Illinois  Central  R.  B. 
Co.,  located  nt  Paducah,  Ky.,  and  his  successor  in  office. 

**W.  J.  Harahan,  superintendent  of  the  Louisville  division  of  the  Illinois 
Central  R.  R.  Co.,  and  his  successor  in  office.  • 

"A.  Philbrick,  the  superintendent  of  the  Memphis  division  of  the  Illinois 
Central  R.  R.  Co.,  and  his  euccessor  in  office. 

"H.  R.  Dill,  the  assistant  superintendent  of  the  Evansville  district  of  the 
Illtiiois  Central  R.  R.  Co.,  and  his  successor  in  office. 

**L.  A.  Downs,    the  roadniaster  of  the  tenth  division  of  the  Illinois  Cen- 
tral R.  R.  Co.,  and  his  successor  in  office. 

'*D.  Sheahan,  the  roadmaster  of  the  thirteenth  division   of  the  Illinois 
Central  R.  R.  Co.,  and  his  successor  In  office. 

"John  McGuire,  John  W,  Whedon  and  John  Lane. 

*'The  term  of  office  of  the  first-named  eight  members  of  the  board  of  direc- 
tors shall  be  continuous.  The  term  of  office  for  the  last  named  three  of  the 
board  of  directors  shall  be  for  one  year,  and  until  their  successors  shall  be 
elected.  The  successors  of  the  Fald  three  members  shall  be  elected  by  the 
other  eight  members  of  the  board  on  the  second  Friday  in  August,  1901, 
and  annually  thereafter,  and  shall  be  so  selected  as  to  represent  as  nearly 
as  possible  the  employes  of  the  tran<«portation  department  of  the  mechanical 
department  and  of  the  road  departuient,  and  such  persons  shall  be  selected 
from  said  departments  as  will  bes^t  be  able  to  attend  all  meetings  of  the 
board  of  directors.  M.  Qilleas  shall  be  chairman  of  the  board  of  directors* 
and  shall  be  succeeded  in  the  chairmanship  of  the  board  of  directors  by  his 
successor  in  office,  the  assistant  general  superintendent  of  the  southern  lines 
of  the  Illinois  Central  R.  R.  Co.  The  regular  meetings  of  the  board  of 
directors  shall  be  held  quarterly,  on  the  second  Friday  In  February,  May, 
August  and  November  of  each  year,  and  the  meeting  held  in  August  shall 
be  the  annual  meeting  of  the  board  of  directors.  All  the  corporate  powers 
of  the  corporation  shall  be  vested  in  the  board  of  directors.  The  board  of 
directors  shall  elect  all  officers  except  chairman  of  the  board,  and  shall  fix 
the  term  of  office  of  the  officers  of  the  hospital  at  one  year,  with  power  to  re- 
move such  officers  for  cause,  which  shall  be  statmi  in  writing  and  acted 
upon  by  a  majority  of  the  members  constituting  the  board.  The  by-laws 
shall  provide  for  the  government  of  the  hospital,  for  proper  committees  of 
the  board  and  for  such  officers  as  the  board  of  dlreotiirs  may  deeni  proper 
for  conducting  the  business  of  the  corporation.  The  principal  officer  of  the 
corporation  shall  be  the  chairman  of  the  board  of  directors. 

)*' Article  6.  The  corporation  shall  begin  its  pxistence  when  these  articles 
have  been  filed  in  the  office  of  the  secretary  of  state  of  Kentucky  and  re- 
corded in  the  office  of  the  county  clerk  of  McCracken  county,  Kentucky,, 
and  shall  continue  foi  fifty  years  from  that  date." 

These  articles  of  incorporation  were  signed  by  the  persons  designated  aa 
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^irectora  therein  and  were  dulf  acknowledged  and  recorded,  and  the  cor- 
poration waf  thus  regularly  formed.  It  is  contended  that  the  directors  are 
officers  and  agents  of  the  Illinois  Central  R.  B.  Co.,  and,  therefore,  the 
Illinois  Central  R.  R.  Go.  is  liable  for  the  raiscondact  or  nnskillfol  act  of 
the  physicians  and  narses  in  charge  of  the  institute.  It  will  he  observed  fay 
article  4  that  all  officers  and  employes  of  the  Illinois  Central  R.  R.  Go.  are 
members  of  the  corporation,  with  certain  exceptions. 

By  article  8  the  hospital  corporation,  for  its  support,  shall  have  power  to 
levy  upon  Its  members  such  sums  as  shall  be  fixed  by  the  by-laws  of  the  cor- 
poration, and. enforce  their  payment  as  provided  by  the  by-laws.  Under  the 
by-laws  of  the  corporation  those  entering  the  service  of  the  Illinois  Central 
R.  R.  Co.,  who  work  more  than  four  days,  are  entitled  to  the  benefits  of  the 
hospital.  Under  the  by-laws  the  members  of  the  association  who  receive 
^0  per  month  and  under  are  required  to  pay  40  cents  monthly,  and  the 
amounts  to  be  paid  by  other  employes  are  governed  by  the  salary  or  com- 
pensation received  by  them.  Members  of  the  association  are  entitled  to  free 
medical  and  surgical  attendance,  medicine,  board  and  nursing  at  the  hos- 
pital while  disabled,  whether  from  sickness  or  injury,  unless  the  disability 
arises  from  certain  diseases.  Sums  which  the  members  of  the  association 
are  required  to  pay  are  collected  by  the  Illinois  Central  R.  R.  Co.  to  pay 
the  expenses  of  the  hospital,  and  it  goes  into  the  hands  of  the  treasurer  of 
the  hospital  association,  who  is  also  the  treasurer  of  the  Illinois  Central  R. 
B.  Co.  There  is  no  evidence  that  the  Illinois  Cential  R.  R.  Go.  retains  or 
gets  the  benefit  of  a  cent  of  the  money  or  enjoys  any  profit  by  the  operation 
of  the  hospital.  Under  the  articles  of  incorporation  the  appellant  does  not 
even  retain  control  of  the  funds  which  it  gathers  for  the  association,  for 
they  go  to  the  treasurer  of  the  ho&pltal  association. 

The  parties  who  are  designated  as  directors  are  not  made  so  as  the  officers 
of  the  Illinois  Central  B.  R.  Co.,  but  they  are  selected  by  the  hospital  asso- 
ciation by  reason  of  the  fact  that  they  hold  such  positions  with  the  Illinois 
Central  R.  R.  Co.  The  evident  purpose  is  to  make  it  easy  to  keep  a  fall 
board  of  directors  of  the  hospital,  and  that  that  board  shall  be  composed  of 
persons  who  are  entitled  to  the  benefits  of  it  and  who  are  interested  in  Ita 
success.  The  mere  fact  that  the  board  of  directors  are  selected  by  the  hos- 
pital association  by  reason  of  the  fact  of  their  connection  with  the  Illinois 
Central  B.  R.  Co.  does  not  make  them  the  agents  or  officers  of  the  Illinois 
Central  R.  H.  Co.  In  the  performance  of  a  duty  for  another  and  distinct 
corporation.  The  duties  which  they  are  required  to  perform  are  not  socb» 
as  are  required  in  the  execution  of  the  purposes  and  objects  of  the  organisa- 
tion of  the  appellant. 

There  is  no  evidence  showing  that  the  Illinois  Central  R.  R.  Co.  made 
any  contract  with  the  appellee  that  he  should  be  '* properly  and  skillfnlly 
treated  by  prcper  and  skillful  soigeons  and  attendants.**  The  fact  that  the 
hospital  association  was  organised  for  that  purpose  does  not  tend  to  prove 
that  the  appellant  made  such  a  contract  with  the  appellee.  There  is  an  Im- 
plied contract  between  the  employe  who  becomes  a  member  of  the  associa- 
tion and  the  Illinois  Central  R.  R.  Co.  that  the  latter  will  pay  over  the 
money  which  it  retains  out  of  his  earnings  to  the  treasurer  of  the  hospital 
association   for  Its  benefit.    The  Illinois  Central  R.  R.  Co.  is  simply  the 
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agent  that  gathers  the  fundfl  for  the  benefit  of  the  hospital  association,  con-v 
sequently  for  the  benefit  of  its  membexe.  So  the  proposition  Is  presented 
that  because  the  Illinois  Central  R.  R.  Co.  simply  acts  as  the  agent  In  the> 
gathering  of  the  funds  from  its  employes  for  the  hospital  purposes,  that  it 
thereby  made  a  contract  to  be  responsible  for  the  conduct  of  those  In  control 
of  the  hospital,  a  separate  and  distinct  corporation.  If  the  Illinois  Central 
R.  R.  Co.  was  the  real  party  in  interest,  and  was  simply  using  the  hospital 
association  for  Its  financial  profit,  then  the  court  might  consider  whether- 
or  not  it  was  a  case  where  it  should  look  at  the  substance  and  not  the 
shadow  of  things  In  determining  its  liability.  But  this  question  has  not. 
arisen  because  of  the  facts  we  have  detailed. 

Doubtless  the  Illinois  Central  R.  R.  Co.  was  indirectly  benefited  by  its. 
employes  having  proper  and  humane  treatment  at  the  hospital  prepared  for- 
them,  but  that  Incidental  benefit  can  not  raise  the  question  suggested  or- 
make  it  liable  for  the  aot  of  servant  or  agent  of  an  Independent  corporation. 

Our  conclusion  Is  that  the  hospital  corporation  is  a  separate  and  distinct 
corporation  from  the  Illinois  Central  R.  R. ,  and  that  the  latter  has  no  finan- 
cial interest  In  the  result  of  its  management,  and  in  no  way  Is  it  liable  for 
the  conduct  of  its  directors  or  the  physicians  or  the  attendants  at  the  hos- 
pital. The  •appellee  Is  a  member  of  the  hospital  association  and  those  in 
charge  of  it  in  part  serve  him  and  his  Interest,  and  he  contributes  to  help 
pay  the  expenses  of  those  performing  that  service  and  for  the  care  and  treat- 
ment of  his  associate  employes.  A  peremptory  Inftniotion  should  have 
been  given  to  the  jury  to  find  for  the  appellant. 

We  have  not  seen  proper  to  discuss  the  question  as  to  the  liability  of  the 
Illinois  Central  R.  R.  Co.  for  plaintiff's  Injuiy  had  it  owned  or  controlled 
the  hospital,  nor  the  liability  of  the  hospital  association  for  the  alleged 
untklUful  acts  of  the  surgeons  and  attendants  in  charge  of  it,  bronuse  from 
the  conclusions  we  have  reached  theae  questions  do  not  arise  and  had  best 
be  discussed  when  a  case  involving  them  is  brought  to  the  consideration  of 
the  court. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Judge  Nunn  dissenting. 
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SAME  V.  WHITNEY  (W). 

(Filed  June  17,  1906— Not  to  be  reported.) 

1.  Partnerships— Settlement— Rights  of  parties— Where  two  men  form  a 
partnership  as  Insurance  agents,  one  quite  young  and  inexperienced  and 
the  other  older  and  a  well-known  active  business  man,  with  an  established 
insurance  business,  the  fact  that  the  older  man  was  elected  city  assessor  at 
a  salary  of  $8,400  a  year,  which  was  beneficial  to  the  firm  in  procuring  busl- 
neat,  and  by  reason  of  his  duties  as  assessor  the  younger  partner  was  required 
to  do  most  of  the  office  work,  wonld  not  justify  the  court,  in  a  settlement  of 
the -partnership,  to  allow  the  younger  partner  a  salary  in  addition  to  hit 
half  of  the  profits  of  the  firm. 

9.  Same— Where  in  the  business  of  the  partnership  an  option  was  taken  by- 
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one  of  the  partDers  in  the  name  of  the  firm  on  the  Bale  of  which  a  profit  was 
made,  such  profit  was  properly  adjudged  to  belong  to  the  firm. 

8.  Same—In  a  settlement  of  a  partnership  business  one-half  of  the  attor- 
neys' fees  paid  out  by  either  imrtner  In  the  firm  business  should  be  charged 
to  the  other  partner,  also  any  other  expense  necessarily  paid  out  by  either 
in  the  firm  business  should  be  paid  by  the  firm,  and  one-half  of  any  divi- 
dends collected  by  either  on  stoclc  owned  by  the  firm  should  he  accounted 
lor  to  the  other  merabei  of  the  firm. 

B.  F.  Graziani  and  Greene  &  YanWiniile  for  appellants. 

Wm.  A.  Byine  for  appellees. 

Appeals  from  Kenton  Circuit  Court. 

Opinions  of  the  court  by  Judge  Settle. 

Appellant  Is  a  nephew  of  appellee.  In  1884  they  beoaroe  equal  partners  in 
the  insurance  business,  and  this  partnership  continued  until  March,  ld03, 
and  was  then  dissolved  by  act  of  the  partners.  Following  the  dissolution 
each  partner  brought  suit  against  the  other  for  a  settlement  of  the  paitner- 
ship  business  and  affairs.  The  two  actions.  In  effect  the  same,  progressed  as 
one.  Before  a  settlement  of  the  partnership  was  effected  by  the  commis- 
sioner, to  wbiom  the  two  causes  were  referred  for  that  purpose,  the  chancel- 
lor entered  a  judgment  directing  the  sale  of  the  book  of  expirations  owned 
by  the  firm,  which  contained  entries  showing  the  names  of  the  persons  hold- 
ing  policies  issued  by  the  insurance  companies  formerly  represented  by  ap- 
pellant and  appellee  as  agents,  and  when  such  policies  would  expire.  The 
chancellor  soon  thereafter  entered  a  second  judgment  for  a  sale  of  all  the 
partnership  property  and  effects  of  the  firm,  except  the  book  of  expiratioD& 

An  appeal  was  taken  from  the  first  judgment  by  appellee  and  from  the 
second  by  appellant.  This  court  reversed  the  first  and  affirmed  the  second 
judgment. 

Upon  the  return  of  the  cases  to  the  courc  helow  appellant  moved  the  chan- 
cellor for  an  order  of  sale  of  €he  book  of  expirations  with  the  other  property 
and  effects  of  the  firm  directed  by  the  second  judgment  (afiHrmed  by  this 
court)  to  be  sold.  His  motion  was  overruled  and  from  the  judgment  over- 
ruling Rfime  appellant  prayed  and  was  granted  an  appeal,  and  he  thereafter 
pxf'cuted  an  appeal  bond.  Later  the  appeal  thus  granted  by  the  lower  court 
wnp  by  order  set  aside  over  appellant's  objection.  But  appellant  thereafter 
renewed  his  motion  for  a  sale  of  the  book  of  expirations  with  the  other  prop- 
erty and  effects  of  the  firm,  which  was  again  overruled,  and  to  this  judgment 
overruling  his  motion  for  an  order  for  the  sale  of  the  book  of  expirations 
with  the  property  of  the  firm  he  excepted. 

In  the  meantime  the  commissioner  sold  all  the  property  and  effects  of  tlie 
firm,  except  the  book  of  expirations,  under  the  second  judgment  after  Its 
affirmance  by  this  court,  and  also  made  and  reported  to  the  court  a  settle- 
ment of  the  partnerhsip.  Appellant  excepted  to  the  report  of  sale  and  both 
he  and  appellee  excepted  to  the  settlement,  but  the  exceptions  were  all  over- 
ruled and  both  reports  confirmed  by  the  chancellor,  and  from  the  judgments 
confirming  the  sale  and  settlement  appellant  also  prayed  and  was  granted 
an  appeal. 

We  deem  it  unnecessary  to  decide  whether  or  not  the  chancellor  was  in 
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«rror  in  setting  aside  so  much  of  the  first  jndgnient  as  granted  appellant  an 
appeal,  though  we  think  bis  motion  for  an  order  directing  the  sale  of  the 
book  of  expirations  with  the  other  property  and  effects  of  the  firm  should 
have  been  sustained,  as  it  could  have  been  sold  to  much  better  advantage 
with  the  other  property  than  alone,  and,  besides,  under  the  opinion  and  roan- 
date  of  this  court  it  could  not  properly  be  sold  alone.  But  we  do  not  think 
the  refusal  to  order  the  sale  of  the  book  of  expirations  with  the  other  prop- 
erty of  the  firm,  or  the  setting  aside  of  the  order  granting  appellant  an  ap- 
peal therefrom,  will  now  authorize  this  court  to  direct  the  setting  aside  the 
sale.  Besides,  all  questions  that  might  have  arisen  on  that  appeal  can  now 
be  raised  on  the  exceptions  to  an  appeal  from  the  judgqient  confirming  the 
sale  of  the  other  property.  We  do  not  think  the  chancellor  erred,  however, 
in  overruling  the  exceptions  to  the  report  of  sale,  notwithstanding  his  error 
in  refusing  to  sell  the  book  of  expirations  with  the  other  property  sold. 
The  purchaser  at  the  sale  did  not  claim  to  have  been  prejudiced  by  that 
error  of  the  court,  and  in  all  probability  the  book  of  expirations  at  the  time 
of  the  sale  had  become  practically  valueless  from  the  lapse  of  time  and  the 
expiration  in  large  part  of  the  policies,  the  dates  of  which  appear  therein. 
The  book  of  expirations  should  yet  be  sold  b}  order  of  the  court. 

Appellant  complains  that  the  commissioners'  report  of  settlement  and  the 
Judgment  rendered  thereon  should  have  allowed  him,  in  addition   to   his 

« 

share  of  the  profits  of  the  partneri^hip  business,  compensation  or  salary  as 
manager  of  the  business  during  the  existence  of  the  partnership,  which  com- 
pensation he  insists  should  be  at  least  f KX)  per  month.  It  is  contended  by 
•appellant  that  he  had,  during  the  existence  of  the  partnership,  the  active 
management  of  the  business  of  the  firm,  and  was  faithful  and  efficient  in 
the  conduct  thereof,  whereas  appellee  during  the  whole  of  the  partnership, 
except  the  last  two  years,  was  assessor  of  the  city  of  Covington  at  a  salary 
of  $2,400  a  year,  and  by  reason  thereof  had  no  time  to  devote  to  the  business 
of  the  firm,  and  did  not  in  fact  do  so.  It,  however,  appears  that  when 
taken  into  the  firm  by  appellee  as  a  partner  appellant  was  quite  young  and 
inexperienced  and  out  of  employment.  Upon  the  other  hand,  appellee  at 
that  time  was  a  well-known  and  active  business  man,  with  an  established 
insurance  business,  and  his  position  as  assessor  of  Codington  gave  him  a  wide 
acquaintance  with  the  people  of  that  city  having  property  to  insure,  and  it 
appears  from  the  evidence  that  he  used  his  olficial  position  to  good  effect  in 
obtaining  business  for  the  firm.  Though  but  little  of  his  time  was  spent  in 
the  office,  and  the  clerical  and  other  active  work  of  the  firm  was  done  by 
appellant,  there  can  be  no  question  but  that  appellee,  by  reason  of  his  older 
business  head  and  experience  as  the  senior  member  of  the  firm,  his  official 
position  and  personal  popularity,  was  at  all  times  during  the  continuation 
of  the  partnership  a  potent  factor  in  maintaining  its  financial  standing  and 
bringing  to  it  business  and  patronage. 

The  mere  fact  that  appellant  did  the  greater  part  of  the  clerical  and  other 
work  of  the  firm,  and  had  the  active  management  of  its  business,  would  not 
have  justified  the  court  in  allowing  him  a  salary.  It  is  a  well-recognized 
rule  of  law  in  respect  to  partnerships  that  partners  are  not  entitled  to 
charge  each  other,  or  the  firm  of  which  they  are  members,  for  their  services 
In  the  firm  business   unless  there  is  a  special  agreement  to  that  effect,  or 
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such  agreement  can  be  readily  Implied  from  the  course  of  bnslnese  tetweeo 
the  partnerB.  The  eTldence  In  this  case  does  not  show  such  an  agrennenfr 
between  the  partners,  nor  does  It,  In  our  opinion,  raise  the  Im plica tioD  tbat^ 
such  an  understanding  existed  between  them,  therefore,  the  chaocellor 
did  not  err  In  refusing  appellant  the  additional  compensation  asked.  It  Is 
also  insisted  for  appellant  that  the  commissioner  and  court  erred  io  allow- 
ing appellee  one-half  the  profit  of  $1,100.  wade  on  the  Stem  property.  Ad 
option  was  taken  on  this  property  by  appellant  in  the  name  of  the  firm  and 
sold  to  Overman  &  Scroder  Cordage  Co.  at  the  profit  named.  We  think 
the  evidence  shows  that  while  this  transaction  was  in  the  main  cooducted 
by  appellant  it  was  done  In  the  firm  name  and  for  the  firm.  And  the  suit 
which  was  brought  against  Stern  to  recover  the  profit  realized  on  the  trans- 
action was  In  the  name  of  the  firm.  If  no  recovery  had  resulted  appellee 
would  have  been  equally  liable  with  appellant  for  the  attorneys'  fees  and 
other  costs  Incident  to  the  action.  It  was  not' error,  therefore,  to  allow 
appellee  one-half  of  the  profit  on  the  Stem  property. 

There  are,  however,  at  least  three  errors  In  the  report  of  settlement  sod 
Judgment:  Flrsc,  they  fall  to  charge  appellee  with  half  the  attorney's  fee 
and  costs  expended  by  appellant  in  the  suit  against  Stem;  second,  they  fai> 
to  charge  the  firm  with  certain  expense  moneys  necessarily  paid  out  by  ap- 
pellant from  year  to  year  during  the  partnership  In  the  conduct  of  the 
firm's  business.  Appellant  should  have  credit  by  such  of  these  expenditures 
as  the  evidence  may  show  were  made  by  him  for  the  firm.  Third,  appellant 
should  have  been  allowed  one-half  of  the  dividends  collected  by  appellee  on 
four  shares  of  stock  in  the  Covington  Coal  Co.,  which  had  never  been 
charged  to  appellee  on  the  books  of  the  firm.  We  think  the  evidence  shows 
that  this  stock  was  the  property  of  the  firm,  though  transferred  to  and  held 
by  appellee  alone  to  enable  him  to  become  a  director  in  the  coal  company. 

Because  of  the  errors  Indicated  the  judgment  confirming  the  report  of 
■3ttlement  is  reversed  and  cause  remanded  for  further  proceedinge  oonsist- 
•nt  with  the  opinion. 
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COURT  OP  APPEALS  OF  KENTUCKY. 


SUPREME  LODGE  KNIGHTS  OF  PYTHIAS  v.  HUNZIKER.  Ac. 

(Filed  June  17,  1905.) 

1.  Life  iDsurance— Cooperative  eocletit^e— "Suicide"— Subsequent  by-laws 
— Agreement  ooncerning— Statu  tee— Where  in  an  original  certificate  of  in- 
surance there  was  no  provision  concerning  suicide,  but  the  application  con- 
tained u  provision  by  which  the  applicant  agreed  to  be  controlled  by  all  the 
rules  and  regulations  of  the  order  then  in  force,  or  that  might  thereafter  be 
enacted,  where  a  by-law  was  subpequently  adopted  by  the  company,  under 
the  provisions  of  section  679  of  Kentucky  Statutes,  requiring  all  contracts 
pertaining  to  such  policies  and  all  by-laws,  rules  and  regulations,  or  copy 
thereof,  to  be  attached  to  the  policy  or  it  shall  not  be  considered  as  a  part 
thereof,  while  it  did  not  affect  the  previous  contract  in  so  far  as  its  obliga- 
tions had  been  fixed,  we  see  no  reason  why  the  statute,  although  passed 
since  the  original  contract  was  made,  should  not  apply  to  alterations  or 
changes  of  such  contracts. 

2.  Alterations— New  contract— Impairing  obligations— Such  alterations  are 
in  a  sense  new  contracts,  although  it  had  been  previously  provided  that 
they  might  be  entered  into.  When  the  new  matter  became  attached  to  the 
original  contract  as  an  obligation  of  the  parties,  a  police  regulation  of  the 
State  required  certain  prerequisite  formalities  before  it  became  their  act. 
This  did  not  impair  the  obligation  of  the  old  contract,  but  dealt  alone  with 
the  attempt  to  alter  that  contract.  Such  new  matter  could  not  have  been 
added  at  all,  as  was  done,  except  for  the  provisions  in  the  old  certificate 
that  let  it  in.  That  provision  gave  to  the  insurer  the  right  to  alter  the  terms 
or  conditions  of  «he  oiiginal  agreements  of  the  parties  at  any  time  in  the 
future  by  the  adoption  of  a  new  rule  or  regulation  of  the  society  affecting 
It.  The  new  law,  leaving  the  old  contract  precisely  as  It  was  found,  laid 
hold  of  the  parties  and  said  in  effect,  when  you  make  alterations  of  this 
contract,  as  you  may  do,  by  the  adoption  ot  by-laws  or  rules,  the  sovereign 
pcwer  of  the  State  requires  that  a  copy  of  such  by-laws  shall  be  endorsed 
on  or  attached  to  the  oertifloate  or  policy  of  insurance.  But  it  will  not  do 
to  tender  such  copy  years  after  it  should  have  been  done  and  after  the  lia- 
bility of  the  insurer  has  been  completed  under  the  original  contract. 

vol.  27—76 


1202  BUP.  LODGE  K.  OP  P.   V.    HUNZIKEB,  AC. 

8.  Pleading— Foreign  oontraot— Right  of  State  courts— A  pleading,  that 
the  contract  was  an  Illinois  contract,  made  and  to  be  perfoioied  in  that 
State,  and  that  the  statute  of  this  State  could  have  no  extra-territorial  force 
there,  was  properly  rejected.  The  statute  applies  to  persons  insured  in 
this  State  by  companies  doing  buslnf^ss  in  this  State.  It  had  no  right  to 
come  in  this  State  to  do  an  insurance  butiness  except  upon  such  teims  as 
this  State  might  impose. 

4.  Federal  corporation— Subject  to  State  laws^-The  fact  that  appellant  is 
a  "Federal  corporation,"  having  been  organized  in  the  District  of  Columbia, 
under  an  act  of  congress,  is  no  defense.  No  matter  where  created,  bj  its 
pxesence  in  Kentucky  as  An  Insurance  corporation  its  contracts  are  to  be 
construed  and  enforced  by  the  courts  of  Kentucky  when  it  is  sued  In  onr 
courts. 

B.  T.  Davis,  Carlos  A.  Hardy,  Robert  L.  Qreene  and  Hazelrigg  &  Hazel- 
rigg  for  appellant. 

Robbins  &  Thomas  for  appellees. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  nature  of  this  case  is  fully  shown  by  the  opinion 'delivered  on  the 
former  appeal  (25  Ky.  Law  Rep.,  1510).  The  question  there  decided  wns  as 
to  the  effect  of  a  by-law  adopted  by  appellant,  a  fraternal  benevolent  society, 
upon  a  benefit  cprtiflcate,  a  form  of  life  insurance,  issued  to  one  of  its 
membt'rs,  Gustave  Huuzlker,  December  97,  1888.  In  the  original  certificate 
there  was  no  provision  concerning  self-inflicted  death.  The  by-law  adopted 
September,  1896,  provided  that  if  death  oX  a  member  of  the  fourth  class  (to 
which  Gustave  Hunziker  belonged),  whether  admitted  before  or  after  that 
date,  was  the  result  of  suicide,  whether  such  member  was  sane  or  insane, 
the  supreme  lodge  would  pay  only  a  certain  part  of  the  sum  written  in  the 
•certificate.  The  original  application  made  in  1888  contained  a  provision  by 
which  the  applicant  agreed  to  be  controlled  by  all  the  rules  and  regulations 
of  the  order  governing  that  rank  then  in  force,  or  that  might  thereafter  be 
enacted.  The  court  held  that  as  section  67P,  Kentucky  Statutes,  enacted  in 
181^3,  was  in  force  when  the  by-law  was  adopted,  the  latter,  being  in  addi- 
tion to  the  term.s  of  the  contract  mode  after  the  enactment  of  the  statute, 
was  subject  to  the  terms  of  the  statute,  which  provided  that  by-lawR  of  such 
aocieties  were  not  to  be  deemed  part  of  certificates  of  insurance  unless  such 
bylaws  were  printed  upon  or  attached  to  the  certificate.  The  point  is  made- 
here  that  the  enforcement  of  the  statute  as  to  contracts  then  in  existence 
was  not  contemplated  by  the  statute,  and,  besides,  would  be  an  Impairment 
of  the  obligatiun  of  the  contract,  a  repugnance  to  the  Constitution  of  the 
United  States.  The  same  point  seems  to  have  been  urged  on  the  former 
appeal,  which  was  dl^^posed  of  by  the  court  upon  the  conclusion  that  the 
statute  applied  as  affecting  only  the  remedy,  and  would  not,  therefore,  be 
within  the  vice  contemplated  by  the  section  of  the  Federal  Constitution  in- 
voked. It  was  further  remarked:  "Counsel  for  appellee  (appellant  now) 
contends  that  the  statute,  because  of  the  words  *all  policies  hereafter  issned,' 
etc.,  has  no  application  to  a  policy  (certiflcate)*that  like  the  one  on  the  life 
of  Gustave  Hunziker  was  issued  before  its  enactment.  That  question  is 
not  now  before  us  for  adjudication.'' 
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From  the  foregoing  quotation  appellant  now  argues  that  the  question 

presented  on  this  appeal  was  expressly  reserved  and  not  decided.    But  ooun« 

«el  are  mistaken  in  this  construction  of  that  portion  of  the  opinion  which  la 

«et  out  above.    The  court  was  then  speaking  alone  of  those  oases  where  the 

by-laws  had  been  passed,  as  well  as  where  the  certificate  had  been  issued, 

before  the  enactment  of  the  statute.    Ih'.s  is  made  clear  by  thb  next  een« 

'tence  following  the  quoted  language,  which  is:  **We  have  only  decided  that 

the  statute  does  apply  to  the  by-laws  relied  on  by  appellee  as  It  was  adopted 

4ftfter  the  enactment  of  the  statute,  and  its  purpose  and  effect  was  to  ma* 

terlally  alter  the  original  contract  of  insurance,  for  which  reason  it  was  re- 

-quired  by  the  provision  of  the  statute  to  be  attached  to  the  original  contract, 

or  certificate." 

The  former  opinion  is,  therefore,  the  law  of  this  case,  though  we  should 
hnye  felt  onr8«*Ives  unable  to  longer  adhere  to  the  principle  in  its  appllca. 
tion  to  other  cases.     But  as  the  original  opinion  was  selected  by  the  court 
for  otUcial  puhllcatlun  as  declaratory  of  the  law  for  all  similar  cases,  and  as 
it  is  so  earnestly  urged  that  the  effect  of  the  statute,  if  applied  to  pre-exist* 
ing  contracts,  is  to  impair  their  validity,  we  have  re-examined  the  question. 
It  is  true  that  the  statute  it-self  excludes  prior  contracts  from  its  opera* 
•tion.    This  meant  completed  oontmcta    There  could  have  been  no  other 
purpose  on  the  part  of  the  leglslnture  to  exclude  prior  contract  of   insurance 
than  to  respect  their  obligation  as  it  then  was.    The  niisohief  aimed  at  by 
the   statute  was  to  prevent  fraud  and  oppression  being  practiced  upon  in* 
«nred  persons,  for,  although   the   insurer  might  be  a  co-operative  concern, 
it  was  recognized  that  its  governing  body,  whether  representative  or  not, 
might  overreach  his  understanding,  and  unjustly  impose  on  him  by  secret 
regulations  or  by-laws  made  part«of  the  contract  by  reference  only.     This 
pernicious  practice  had  obtained  to*  some  extent.    The  Idea  was  to  curb  It; 
to  make  it  impossible  in  future.    The  provision  in  the  old  policy,  that  it 
should  be  subject  to  by  laws  then   In  force,  or   that  might  thereafter  be 
adopted,  left  the  contract  open  for  amendment  in  the  future.    How  it  was 
to  be  amended,  further  than  it  was  to  a  '^rule  or  regulation"  of  the  society, 
was  not  stated.    Now  the  ^tnte,  after  that  kind  of  open  contract  was  made, 
has.  by  the  statute  alluded  to,  required,  in  effect  and  intent  that  all  future 
engagements  of  insurance  of  this  claFS   should  conform  to  a  prescribed  pro- 
cedure, or  else  they  should  be  void.    It  did  not  affect  any  previous  contract. 
In  so  far  as  its  obligation  had  -been  fixed.    But  we  see  no  reason  why  the 
statute  should  not  apply  to  alterations  or  changes  of  such  contracts.    Such 
■alterations  are  in  a  sense  new  contracts,  although  it  had  been   previously 
provided  that  they  might  be  entered  into.    The  new  matter  was  never  before 
an  obligation.    When   it  became  to  be  attached  to  the  original  contract  as 
an  obligation  of  the  parties  a  police  regulation  of  the  State  required  certain 
pre-requisite  formalities  before  it  became  their  act.    This  did  not  impair 
the  obligation  of  the  old  contract,  but  dealt  alone  with  the  attempt  to  alter 
that  contract. 

The  new  matter  could  not  have  been  added  at  all  as  was  done,  except  for 
the  provision  of  the  old  certificate  that  let  it  in.  That  provision  gave  the 
light  to  the  insurer  to  alter  the  terms  or  conditions  of  the  original  agree* 
ment  of  the  parties,  at  any  time  in  the  future,  by  the  adoption  of  a  new  rule 


did  not.  The  right  to  alter  or  nnicnit  bjlana  and  ralpp.  or  to  adoiit  new 
ones,  Ih  untouched  by  tbe  itatute.  henoe  It  oan  not  be  raid  that  It  waa  Im- 
IMlred.  The  nev  law,  leaving  th»  old  coutraot  pierlwl;  as  It  icaa  fouDd. 
laid  hold  of  the  parties  and  mid.  In  effect,  whvn  yen  make  nlteratlanB  or 
thli  oontCBCt,  B»  joa  nia;  •)□,  b;  the  adoption  of  by-Iain  or  rule*,  tb?  kitpt- 
•Ign  power  of  thl«  State,  tn  the  eierclae  of  It*  duty  to  prevent  oppreiiioir 
ftnd  fraud  In  Inanrance  effected  In  tbla  State,  reqnires  that  a  copr  of  fucb 
bj-Iani  ihall  be  enderaed  on  or  altaefeed   to  tbe  certlllcate  or  pollc;  of  lu- 

It  l!  pointed  out  In  argument  that  ni  th<<re  la  no  provlfion  in  tbe  atatute  for 
•errinB  npon  a  pollc;  bolder  a  cop;  of  the  afler-eoacted  bj-lawa,  and  aa  be 
might  rehise  to  surrender  hia  policy  or  certlScal«i  that  such  copy  might  be~ 
attache<:  or  endoried  opon  It.  or  Riich  policy  holder  might  be  abroad  and  In- 
aoceiillile  to  either  notice  or  contact,  It  could  not  hnre  been  oonlem plated 
that  after  the  deliver;  of  anch  policy  or  oertlflcnte  the  statute  would  apply, 
hence  It  ia  reasoned  the  statute  has  not  eovered  tbe  case  of  policies  issued 
before  Its  enactment  and  made  eub)e<it  to  by-laws  adopted  afterwards  The 
Statute  makes  no  proilslon.  It  Is  tTue,  for  serving  (i  copy  of  cucb  amended  or 
rew  by-Inn  upon  »  polloy  holder  to  whom  ii  policy  had  been  delivered.  But 
this  omiisloD  applies  as  well  to  new  ng  to  old  poticieB,  to  thote  Iraued  after 
as  well  ns  to  those  Icfued  befure  the  Etiitiil«  was  passed.  Eltber  one  of  two 
oourges  must  he  deemed  to  have  been  contemplated  by  the  leglalatnre  In  that 
event,  either  that  »iich  new  by-laws  ooull  not  ba  adopted,  or  that  a  serrlw 
of  a  copy,  by  nSerinfi  to  deliver  and  attach  It  to  the  policy,  would  aufBee. 
As  the  former  would  tend  to  cripple  th^ power  of  such  societies  to  improve 
their  condltione  by  prudent  amenitntents  to  their  by-laws,  as  well  as  beget 
a  variety  at  llabllltieB  in  the  name  cIbsb  <i[  contracts  HOd  amnns  lis  mem  ben 
having  eqiinl  righte  in  its  nssets  BnA  equally  liable  to  its  nMemments,  it  must 
be  rejeL'teii,  becauiwit  would  beat  war  with  the  whole  scheme  of  mutual  co- 
operative life  Insurance,  which  la  recoBtiiieii  by  the  sTJitute  at  ■  IpfiUiiaate 
builnesH,  On  the  othfr  hand,  as  tbe  view  juet  dlscusaed  is  rejectml,  it  inurt 
be  that  an  offer  to  do  what  one  1«  bound  to  do,  If  tendered  in  senmn  and 
the  offer  la  maintained,  will  always  he  aocepted  as  a  compliance  with  tbaC 
part  of  the  obllgntlon.  It  will  not  do.  thongb.  to  make  tbe  tender  year* 
after  it  should  have  been  done,  and  as  in  this  case  after  the  liability  of  the 
Insurer  had  Iven  completed  under  the  original  contract. 

A  pleading  filed  upon  the  return  of  tbe  caae.  in  arldttion  to  the  tnatter 
Just  discussed,  pleaded  that  the  contract  wna  no  Illinois  oontraot.  made  and 
to  be  performed  In  thai  .State,  and  that  the  statute  at  this  l^tnle  could  have 
no  extra -territorial  force  there.  The  statute  appllee  to  persons  Insured  tn 
this  State  by  conipanles  doing  buslnesn  in  thisl^tal«.  Appellant  doeia  not 
deny  that  It  Is.  and  then  was,  doing  business  In  this  State.  It  had  no  right 
to  come  Into  the  ^tate  to  do  an  Insurance  bnsinees.  nor  to  Etay  here,  except 
Dpon  such  terms  as  this  t^tate  might  Impose.  Appellant  can  not  ply  Its 
business  heie  as  nn  insuranoe  society  without  making  its  contracts  of  infUF' 
ance  with  citizens  of  this  State,  to  be  effective  In  this  State,  wherever  en- 
tered into,  subject  tojtbe  statute  ot^[Keii tacky jregDlatlng^tbe^form   anA 
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•enforcement  of  such  contracts,  when  tbey  come  to  be  enforced  in  the  courtt 
of  this  State. 

Another  matter  pleaded  is.  that  the  appellant  Ig  a  "Federal  corporation/' 
liaving  been  organized  In  the  District  of  Columbia  under  an  act  of  congress. 
Just  what  effect  that  plea  was  intended  to  ha^e  in  the  case  is  not  mad« 
-clear.  There  was  no  motion  to  transfer  the  case  to  the  United  States  Cir- 
cuit Court.  But  whether  created  under  an  act  of  congress,  or  of  any  State, 
appellant's  presence  in  Kentucky  as  an  insurance  corporation  is  subject 
alone  to  the  will  of  Kentucky,  and  its  contracts  are  to  be  construed  and  en- 
forced by  the  courts  of  Kentucky,  when  it  is  sued  in  our  courts,  according 
to  their  understandinfl;  of  the  law  and  merits  of  the  case,  whatever  be  itt 
domicll.  We  conclude  that  the  demurrer  to  the  rejoinder  of  appellant  was 
liroperly  sustained. 

Judgment  aflQzmed. 


CARNES  T.  COMMQKWEALTH. 
(Filed  June  17,  1905-Not  to  be  reported.) 

1.  Homicide— Self  defense— Instructions— On  the  trial  of  appellant,  who 
was  jointly  indicted  with  another  for  muAJer,  where  there  was  no  evidence 
'that  the  accused  sought  or  provoked  the  dtflQculty,  it  was  error  in  the  court, 
after  giving  the  usual  and  proper  instructions  as  to  murder,  manslaughter 
ond  self-defense  and  defense  of  another,  to  add  to  the  self-defense  instruc- 
tion: ^'Unlepsyou  shall  further  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  Pal  Carnes,  llrst  willfully  and  feloniously 
assaulted  the  deceased  with  a  deadly  weapon,  a  pistol,  and  in  so  doing 
thereby  made  the  harm   or  danger,  if  any    there  was,  towards  him  or  his 

•codefendant  necessary  or  excusable  on  the  part  of  deceased  and  those  acting 
with  him,  if  any,  in  which  event  you  can  not  excuse  the  deft^ndant  upon 
the  ground  of  Sf  If-defense  or  apparent  necessity. "  As  the  evidence  conduced 
•to  show  that  appellant  fired  first  the  jury  probably  understood  that  the  court 
meant  by  this  instruction  that  if  accused  fired  first,  it  was  the  assaulting 
referred  to  by  the  court  in  the  instruotiot)  quoted,  and  that,  therefore,  the 
accused  was  deprived  of  the  right  of  self-defenee.  The  court  should  have 
omitted  the  qualification  in  the  instruction  named. 

2.  Improper  questions— The  court  erred  in  permitting  the  attorney  for  the 
Commonwealth  to  repeatedly  ask  the  appellant,  against  his  objection,  why 
he  did  not  leave  the  store  and  go  home  when  he  found  deceased  there.  As  the 
court  overruled  the  appellant's  objection,  it  may  have  led  the  jury  to  believe 
that  the  court  was  of  the  opinion  that  appellant,  by  going  home,  oould  have 
avoided  the  difficulty,  and  the  jury  may  have  been  impressed  with  the  idea 
that  it  was  the  legal  duty  of  the  appellant  to  have  done  so. 

B.  B.  Golden,  James  D.  Black  and  Pltzer  D.  Black  for  appellant. 

N.  B.  Hays  and  Chas.  H.  Morris  for  appellee. 

Appeal  from  Knos  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  and  one  James  Gray  were  jointly  indicted  for  the  murder 
«of  one  John  Mills.  Appellant  was  tried  at  the  December  term,  1904,  of  the 
Knox  Circuit  Court,  and  was  convicted  of  voluntary  manslaughter,  and  his 
punishment  fixed  at  eight  years  in  the  penitentiary. 
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Appellant  asks  a  reTersol  for  several  reasons,  but  we  do  not  deem  ii  c^c«»> 
•arj  to  notice  but  two  of  them.  One  is  that  the  conrt  erred  in  limiting  cr 
qualifying  the  instruction  on  self-defense,  the  other  is  that  the  conn  errM 
In  allowing  the  Commonwealth  attorney  to  ask  of  the  accused,  when  cd  tbe 
■tand  as  a  witness,  certain  questions  over  the  objection  of  his  conneel. 

To  flirive  at  a  proper  nnderstanding  of  the  questions  InTolyed  it  is  oee^ 
■ary  to  state  in  substance  the  facts,  as  they  appear  in  the  record,  i«iding  u^ 
to  the  moment  of  the  killing. 

The  homicide  occurred   on   May  98,  1904,  in   the  store  room  of  one  H.  C. 
Mills,  on  Straight  creek,  in  Knox  county.    A  few  weeks  preTious  to  \hn 
date  there  was  an  election  of  a  Republican  committeeman  for  that  prEciset, 
at  wliicta  appellant  and  his  oodefendant  and  many  others  were  present  (he 
Hubart  Mills,  a  relative  of  the  deceased,  and  another  young  man  engaged  In 
a   scuffle   bordering  on  a  fight,  when  appellant's  codefendant,  Janies  Gnj. 
attempted   to  separate  the  beligerents,  when  Mills  turned  upon  himwitibs 
knife,  struck  at  him,  and  knocked  his  hat  off.     Appellant  and  others  Ictn- 
ceded  and  quelled  the  trouble.     The  deceased  was  not  present.    Bet  it  ap- 
pears that  erroneous  reports  of  that  difficulty  reached  him,  which  fncecini 
bim.     He  uttered  repeated   threats  against  the  defendants,  some  of  vhk-b 
^ere  communicated   to  them,  af  least  they  were  informed   that  dt:<c»!^ 
threatened  their  life. 

On  the  day  of  the  killing  deceased  and  his  cousin,  Clark  Mills,  who  itaj- 
pears  was  a  stranger  In  that  vicinity,  left  the  former's  home  and  vent  :^ 
Flat  Lick,  where  they  procured  gome  whisky  and  became  intoxicated.   I^T 
purchased  a  supply  of  cartridges  for  their  pistols  and  shot  gon  and  sariri 
up  the  creek  to  H.  G.  Mills'  store.     On  the  way  they  met  several  per^^it. 
from  whom  they  made  Inquiries  for  the  defendants,  stating  in  sub^tas^t^ 
that  if  they  found  them  they  would  kill   them.    Arrivini;  at  tlse  score,  d^^ 
ceased  entered  It  with  the  shotgun  held  in  position  to  (Ire,  with  h«id  er^^t 
and   appearing  to  be  closely  scanning  the  faces  of  all  present  in  th*'  :^u?f. 
The  two  Mills  then  called  for,  and  were  furnished,  oysters,  which  tbi?  y**' 
at  the  back  end  of  the  storeroom.     .Soon  after  this  appellant  and  J^i  ^ 
Gray  entered   the  store  and  took   seats  upon    the   counter.     Di^ceaFcd  ap- 
proached to  where  they  were  and  also  took  a   seat  on   the  counter  becwt*:' 
them.     In  some  manner  Mills  caused  a  keg  or  something  to  come  in  cccUt" 
with  Gray*8  foot.     Gray  remarked  that  he  had  a  oom  on  his  foot  which  ga^r 
him  much  pain,  to  which  deceased  made  answer:   "By  G — ,  let  mes^.oi>  ^ 
ofi."    Gray  replied  that  that  would  make  it  hurt  worse.     Appellant  at  \^>- 
Juncture  left  the  storehouse  through  the  luick  door,  going  to  a  well  near  \^ 
and  procuring  some  water.     Deceased  and  Clark  Mills  also  went  out,  Sl'-^ 
approaching  the  well,  deceased,  according  to  the  statements  of  the  defend- 
ants, said  to  them  with  an  oath:  "When  you  want  to  knock  anybiidy'$  l^st 
off,  knock  off  the  hat  of  some  one  who  can  fight  and  kill  you."    Ac  ib<* 
time  of  this  remark  he  had  his  pistol  drawn.     Gray  answered  that  k<>  ii-J 
not  wish  any  trouble,  and  that  he  (deceased)  was  mistaken  about  ki$  bal- 
ing knocked  off  the  hat  of  Hubart  Mills;  that  it  was  his  own  bat  that  i'>::i 
been  knocked  off.  and,  turning  to  appellant,  said:  **Let  us  get  Mills'  \i-^ 
merchant's)  razor  and   shave."    Gray  and  appellant  immediately  recurr-i 
to  the  store,  and  after  being  handed  the  razor,  deceased  remarked  "g^^ 
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» 

tbem  a  forty-five  and  let  them  shave  themselves  with  U. "  To  this  the- 
merchant  replied:  ''They  can't  shave  with  that,"  wheo  deceased  retorted 
*'I  can  shave  them  with  my  82  special."  Defendants,  without  reply- 
ing, repaired  to  the  merchant's  dwelling  house,  distance  some  fifteen 
or  twenty  feet  from  the  storehouse.  After  shaving,  which  occupied  them 
some  twenty  or  thirty  minutes,  they  returned  to  the  store.  In  the  mean- 
time the  two  Mills  had  remained  in  the  store,  and  it  appears  that  deceased 
had  informed  the  merchant's  wife  of  what  he  had  »iid  to  defendants  at  the 
well,  in  substance  what  they  stated  occurred.  The  merchant's  wife,  antici- 
pating trouble,  requested  a  person  about  ready  to  leave  the  store  to  induce 
the  deceased  to  leave  with  him.  which  he  declined  to  do,  giving  as  a  reason 
that  he  had  not  finished  trading.  He  had  bought  several  articles  when  the 
defendants  returned  to  the  store.  Appellant  began  to  make  his  purchases^ 
taking  a  seat  on' the  counter  situated  on  the  right  of  the  door,  entering  from 
the  front,  while  Gray  was  seated  on  the  opposite  side.  Clark  Mills  api>earft 
to  have  been  standing  near  the  front  door  and  between  the  counters,  with 
the  shotgun,  which  some  of  the  witnesses  state  he  held  in  shooting  posi- 
tion, while  others  testified  that  he  held  it  with  the  muzzle  pointed  down- 
ward. At  this  moment  deceased  received  a  sack  from  the  merchant,  and 
with  it  started  toward  the  fiont  door,  but  stopped  at  Gray,  slapped  him  on 
the  thigh,  and  remarked:  "By  G~,  when  you  slap  a  person's  hat  off  slap 
one  who  can  fight,"  and  immediately  turned  his  left  side  to  appellant,  look- 
ing him  squarely  in  the  face,  and,  according  to  appellant's  witnesses,  under- 
took, with  his  right  hand,  to  dravi  his  pistol  from  a  liolt^ter.  At  that  mo- 
ment appellant  fired  the  fntiil  shot.'  The  proof  sho.ws  that  instantly  after 
appellant  fired  and  shot  John  Mills,  Clark  Mills  fired  at  appellant  with  his 
shotgun,  without  effect.  Then  Clark  Mills  turned  his  gun  upon  James 
Gray,  but  at  the  first  effort  the  gun  missed  fire  and  snapped.  Appellant 
and  Gray  both  then  opened  fire  upon  Clark  Mills,  who,  however,  during: 
the  firing,  succeeded  in  discharging  a  .^ihut  at  Gray,  which  also  went  wild. 
John  Mills,  after  receiving  the  wound,  sUirted  toward  the  front  door,  where 
he  fell,  just  outside  the  storeroom.  When  his  body  was  turned  over,  he 
having  fallen  on  his  face,  a  "32  specinl'  was  found  in  a  holster,  with  most 
of  the  handle  expot-ed.  It  appears  al.so  from  the  evidence  that  just  at  the  time 
John  Mills  slapped  Gray,  as  related,  the  merchant's  wife  approached  him 
and  said:  "John,  brother,  do  not  raise  anything  here."  He  did  not  appear 
to  notice   her.     At   this   moment   she  also  noticed   appellant  get  upon  the 

i 

counter,  drawing  his  pistol.  She  immediately  stepped  toward  appellant 
and  asked  him  not  to  shoot,  l)ut  he  fir^d  with  the  result  stated. 

There  is  some  conflict  in  the  evidence  as  to  whether  deceased  attempted  to 
draw  his  pistol  when  he  was  shot.  The  evidence  also  shows  that  deceased 
bore  the  reputation  of  being  a  dangerous,  violent  man,  while  appellant  was 
shown  to  be  a  quiet,  peaceable  citizen.  The  Commonwealth  made  no 
attempt  to  contradict  this  testimony,  but  sought  to  weaken  or  destroy  its 
force  by  impeaching,  or  attempting  to  impeach,  the  character  of  most  of  the 
witnesses  who  testifled  upon  that  point. 

The  Commonwealth  introduced  no  evidence  tending  to  prove  that  appel* 
lant  ever  at  any  time  threatened  deceased,  or  used  an  unkind  word  to  or 
concerning  him.  The  only  effort  he  ever  made  to  harm  deceased,  it  appears^ 
was  when  he  fired  the  fatal  shot. 
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Upon  these  facte  the  court  gave  the  usual  and  proper  instructions  on  mur- 
der, voluntary  manslaughter  and  self-defense  and  defense  of  another,  save 
that  he  added  the  following  to  the  self-defense  instruction:  *  *  *  "Unlesi 
you  shall  further  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant.  Pal  Carnes,  first  willfully  and  feloniously  assaulted  the  de- 
ceased, John  Mills,  with  a  deadly  weapon,  a  pistol,  and  in  so  doing  thereby 
made  the  harm  or  danger,  if  any  there  was,  towards  him  or  his  cod<^fendant, 
James  Qray,  necessary  or  excusable  on  the  part  of  the  said  John  Mills,  and 
those  acting  with  him,  if  any,  in  which  event  you  can  not  excuse  the  de- 
fendant upon  the  ground  of  self-defense  or  apparent  necessity.'* 

We  are  of  the  opinion  that  this  limitation  was  prejudicial  to  the  substan- 
tial rights  of  appellant.  As  the  evidence  conduced  to  show  that  appellant 
fired  first,  the  Jury  probably  understood  that  the  court  meant  by  this  in- 
struction that  if  the  accused  fired  first,  it  was  the  assaulting  referred  to  iiy 
the  court  in  the  instruction  quoted,  and  that,  therefore,  accused  was  de- 
prived of  the  right  of  self  defense.  In  other  words,  as  the  accused  fired 
first  he  could  not  be  excused  on  the  ground  of  self-defense. 

In  the  case  of  Commonwealth  v.  Hoskins,  18  Ky.  Law  Kep.,  60,  the  court 
-said :  "The  accused  ought  not  to  l>e  deprived  of  the  benefit  of  his  plea  unless 
the  evidence  established  beyond  reasonable  doubt  that  he  sought  and  pro- 
voked the  difficulty  with  the  accused,  in  which  the  killing  occurred,  and  was 
throughout  the  aggressor  therein,  with  the  felonious  intention  and  purpose 
to  make  the  difficulty  an  occiision  of  taking  the  life  or  of  seriously  injur- 
ing the  deceased." 

There  was  no  evidence  that  the  accused  sought  or  provoked  the  difficulty 
unless  their  going  to  thc^  store  armed  with  pistols  was  evidence  of  that  fact. 

They  had  worked  at  a  sawmill  that  day  until  9  o'clock  p.  m.,  at  which 
time  they  went  to  their  homes  for  a  change  of  clothing,  afterward  going  to 
the  store  named  above  to  purchase  supplies  for  their  families.  They  Ijoth 
stated  that  they  carried  their  pistols  to  protect  theniselveR  from  the  deceased 
and  the  father  of  Hubart  Mills,  who  had  also  threatened  to  kill  them;  that 
they  did  not  know  that  they,  or  either  of  them,  would  be  at  the  store,  but 
thought  it  probable  they  would  be.  It  might  be  best  for  peace  and  the  good 
of  society  for  a  person  whose  life  had  l)een  threatened  to  remain  at  home 
and  abstain  from  transacting  business,  and  give  the  dangerous,  lawless  ele- 
ment possesEion  of  the  highways  and  places  of  business.  The  law  does  not 
require  this,  but  gives  equal  rights  to  all  at  such  places.  We  are  of  opinion 
that  the  court  should  have  omitted  the  above  quoted  qualification  in  the  Id- 
struotion  alluded  to,  and  should  do  so  on  another  trial,  if  the  evidence  is 
«ubstantinllj  the  same. 

The  court  permitted  the  attorney  for  the  Commonwealth,  over  the  objec- 
tions of  appellant's  counsel,  to  ask  appellant  several  times  why  he  did  not 
leave  the  store  and  go  home  when  he  found  the  deceased  there,  and  asked 
faim  why  he  did  not  remain  in  the  dwelling  house,  and  why  he  did  not  go 
home  from  there  instead  of  going  back  to  the  storehouse.  Appellant's  an- 
swer to  each  of  these  questions  was  in  substance  that  they  had  oome  there 
to  purchase  supplies,  and  desired  to  do  so  before  leaving.  While  these  ques- 
tions and  answers  possibly  did  not  materially  prejudice  the  substantial 
Tights  of  the  appellant,  yet  the  Jury  may  have  believed,  as  the  court  over- 
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ruled  the  objections  to  these  qaestloDS,  that  the  court  was  of  the  cpinioo 
that  appellant,  by  going  home,  could  have  avoided  the  difficulty,  and  the 
jury  may  have  been  impressed  with  the  idea  that  it  was  the  legal  duty  of 
appellant  to  have  done  so.  While  we  would  not  reverse  on  that  ground 
alone,  yet  on  another  trial  of  the  case  the  court  should  not  permit  euch  a 
-course  of  examination.      , 

Wheiefore,  the  Judgment  is  reversed  and  cause  remanded  for  proceedings 
not  inooneistent  herewith. 


CITY  OF  DAYTON  v.  HIRTH. 
(Filed  June  17,  1905.) 

1.  Action— When  commenced— Failure  to  verify  petition— Where  a  petition 
for  personal  injuries  was  filed  against  the  city  by  one  who  was  in~ 
jured  by  falling  into  a  hole  in  the  sidewalk  and  a  summons  was  issued 
thereon  and  served,  the  action  was  begun,  although  the  petition  was  not 
verified  until  after  twelve  months  from  the  date  of  receiving  the  injury. 

8.  Delay  in  prosecution— Filing  away  petition — Redocketing— Discretion 
of  court— The  fact  that  a  petition  had  been  filed  without  verification  on 
which  summons  was  duly  issued,  remained  on  the  docket  about  three  years 
after  it  was  filed  and  then  was  filed  away,  it  was  In  the  discretion  of  the 
court  to  redocket  the  case  on  motion  of  the  plainti£f,  and  to  allow  an 
amended  petition  to  be  filed,  and  this  court  will  not  disturb  the  action  of 
the  lower  court  in  matters  of  discretion  unless  it  be  made  clearly  to  appear 
that  it  abused  that  discretion.  The  plea  of  the  twelve  months'  stntute  of 
limitations  to  such  petition  was  properly  overruled. 

8.  Personal  injuries— Negligence  of  city —Excessive  verdict— Where  it  is 
«hown  by  the  evidence  that  a  pedestrian  In  passing  along  on  a  sidewalk  of 
a  street  of  a  city  was  severely  injured  by  falling  into  a  hole  on  the  sidewalk 
«ix  feet  deep,  of  which  she  was  not  aware  and  which  was  known  to  the  city 
officials  or  by  the  exercise  of  ordinary  care  could  have  been  known  by  them 
in  time  to  have  repaired  it  before  the  accident,  considering  the  nature  and 
permanency  of  the  injuries  a  verdict  for  $8,650  was  not  excessive. 

G.  J.  Van  Fleet  for  appellant. 

Lucius  Desha  and  Arthur  C.  Hall  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

« 
Opinion  of  the  oourt  by  Judge  Nunn. 

On  August  23,  1900,  the  appellee  was  severely  injured  by  falling  Into  a 
hole,  about  six  feet  deep,  in  the  sidewalk,  on  one  of  the  streets  of  appellant 
city.  She  instituted  her  action  for  damages  on  April  17,  1901;  the  summons 
was  issued  on  her  petition  on  that  day,  and  served  two  days  thereafter.  *  No 
steps  were  taken  in  the  case  until  the  2dd  day  of  July,  1904,  and  on  that  day 
the  oourt  made  an  order  filing  the  case  away.  Within  less  than  a  month, 
and  on  the  90th  of  February,  1904,  it  made  an  order  redocketing  the  case,  to 
which  order  the  appellant  objected  and  excepted,  and  at  that  term  of  the 
court  the  appe'.lee  filed  an  amended  petition  and  the  appellant  filed  its  an- 
swer traversing  all  the  allegations  of  the  petition  and  amended  petition, 
pleaded  contributory  negligence  on  the  part  of  appellee,  and  pleaded  the 
one- year  statute  of  limitations  in  bar  of  her  action.    The  issues  were  com- 


The  Bppvll.iiitnliHi  the  tollowing  grauDdH  lor  a  nan  trial :  t  irct,  tbv  damageii 
were  evci^BiiUe  and  appearetl  to  hnve  beoii  hIvbd  under  the  Influcnre  u[  pea- 
glon  and  prejudice*:  BFCoiid,  the  verdtut  nas  Dot  sustained  bj  auiSclent  e^l- 
denop  BDd  was  coDtrnr;  to  Ian;  third,  that  ll  had  dlecovered  evidence  ma- 
terial to  Its  detense,  and  which  It  could  not  hare,  with  reaeonable  dillnenu, 
dlMOTcred  and  produced  at  tha  trial. 

We  nlll  coDiider  tha  first  two  grounds  together.  We  deem  It  unDeceEsair 
to  dctolt  th€  evidence  produced  upon  the  trial,  but  It  showed  that  this  hole 
In  the  sidewalk  did  eilft  to  the  depth  stated,  and  that  appellee.  In  passlDg 
along  thin  walk  uflar  dark  and  not  being  aware  of  It,  stepped  into  It.  The 
proof  showed  that  appellant's  offlclaU  kDen.  or  bj  the  elerclK  of  ordlDarr 
care  cuuld  have  known,  of  Che  existence  of  It  fur  a  sufficient  lenKlb  of  tlra« 
prior  to  her  Injury  Ici  have  repaired  it,  Cunslderlnff  the  characti^r,  nature. 
exteat  and  pernianency  of  the  Injuries  reoeived,  aa  proven  Ij  hersrlt  and 
tbe  phjBlL'lauB  who  treated  and  examined  her,  the  amount  of  recover;  Ift 
not  eice«iive. 

The  appellant  filed  the  affldavltfi  ol  two  ne^l^-dlBoovered  witnesses  with 
refer«noe  tn  what  they  knew  aboat  tbe  cafe.  Their  evldenoe.  I(  admitted, 
wan  of  not  much  luiportatice  and  ineiel]'  cumulative.  It  failed  to  file  the 
nffidavlt  of  the  only  other  new  witness  or  trfve  any  loaaonable  eicuse  for  Its 
failure  tu  do  so.     (Hrlght  v.  Wilson's  Adm'r,  T  B.  M.,  12J. ) 

Appellant  couteods  th.it  Its  plea  of  the  statute  of  limitations  was  a  com- 
plete bar  to  appellee's  uiuse  of  action,  and  shnuld  have  been  sUFtalned  for 
the  reason  that  appellee  did  not.  In  tbe  sense  of  the  statutes,  institute  her 
action  until  she  veriGed  her  petition  In  March.  1004.  at  the  time  she  filed  her 
amended  petition.  It  ii-fers  tu  the  case  of  Park  v.  MoDeyuulds,  SS  Ky.  Law 
Sep..  BM.  ng  austnlnlnfi  this  position.  In  thnt  case  the  enuit  was  consider- 
ing the  question  as  to  whether  or  not  tbe  pleiidliA^  had  been  made  up  a  mfli- 
olent  length  of  time  to  authorize  the  court  tn  try  the  ea^e  at  that  time,  and 
tn  discussing  the  i|Uestlon  the  court  use*l  limHuage  which  «eeiiiE  to  sustain 
appellant's  position,  Dui  In  the  same  c-unneutlon  the  court,  in  epeaking  of 
the  fillnfi  of  u  reply,  uced  this  lansnagn:  "Or  If  It  be  considered  tiled  at 
all,  it  can  not  be  taken  as  n  coniplete  pleading  until  It  Is  verified  or  the 
verlBoatlon  waived  by  some  act  uf  the  adverse  jwrty."  It  1?  provided  by 
section  3524  of  the  statute  that  an  action  shall  be  deemed  la  have  been  com- 
menced at  the  date  of  the  flrnt  summons  or  prooess  Issued  in  good  faith  from 
tbe  court  or  tribunal  baviug  jurisdiction  of  the  cause  of  action.  Dy  seclluD 
SH  (it  tbe  Code  It  Is  provided  nn  action  Is  commenced  by  filing  in  the  office 
of  tbe  clerk  of  tbe  proper  court,  a  petition  statins  the  plalntlH'c  caiiae  of 
action  and  by  causing  a  suirimons  tii  l:e  issued  thereon.  ThU  section  does 
not  refer  to  the  verlUcatlon  of  the  petition.  It  would  srtsai  that  the  verifica- 
tion Is  not  a  prerequisite  to  constitute  It  a  pelltluni  It  would  merely  he  de- 
fective, but  this  could  be  made  perfect  at  nn;  time  by  the  plaintlll,  or  by 
motion  and  rule  at  the  Instance  of  the  opposite  party. 

Objection  to  a  pleading  fur  want  of  veilllcatlon  shculd  be  made  by  rule 
reiiuiring  party  to  verify,  nnd  upon  his  failure  to  do  so  the  pleading  should 
be  stricken  from  the  record,  but  not  until  a  rule  to  verity  has  been  awarded 
and  time  given.     (Wheeler  v.  Wales,  a   Bush,  3!5:  Baxter  v.   Knox,    IT  Ey. 
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Law  Bep.,  489;  Payne  t.  Trigg,  19  Ej.  Law  Rep.,  801.)  The  Park  Mo- 
BeyDold  case,  33  Kj.  Law  Rep.,  896,  Is  overruled  so  far  as  It  conflicts  with 
this  opinion.  Appellee's  action  was  begun  within  the  twelve  months  after- 
she  reoeived  her  injury,  and,  in  our  opinion,  she  had  an  action  pending  from 
the  date  of  the  filing  of  her  petition,  and  the  issuing  of  the  summons  thereon^ 
although  she  did  not  verify  it  until  after  the  twelve  months  had  expired 
from  the  date  of  receiving  her  injury.  It  was  within  the  discretion  of  the- 
court  to  redooket  appellee's  action,  and  this  court  will  not  disturb  the 
action  of  the  lower  court  in  matters  of  discretion  unless  it  be  made  clearly 
to  appear  that  it  abused  that  discretion,  and  there  being  nothing  in  the- 
record  showing  that  fact,  it  is  to  be  presumed  that  the  lower  court  acted 
properly  in  the  matter. 

Perceiving  no  error  in  the  record  prejudicial  to  the  substantial  rights  of 
appellant  the  judgment  of  the  lower  oourt  is  affirmed. 


McMAKIN  V.  McMAKIN. 
(Filed  June  17,  1905— Not  to  be  reported.) 

1.  DivorcQ  and  alimony— In  an  action  by  the  wife  against  her  husband  for 
divorce  and  alimony  on  the  ground  of  cruel  and  inhuman  treatment  and 
such  injury,  and  attempted  injury,  as  iudloates an  outrageous  temptr  in  him 
and  probable  danger  to  her  life,  evidence  considered  and  held  that  the  plain- 
tiff has  failed  to  sustain  the  charges  in  the  petition;  that  as  she  did  not  have 
sufficient  grounds  for  len\ing  her  hu^hnnd.  and  that  Ehe  aliandoned  and 
remained  away  from  him  without  his  fault,  and  is,  therefore,  not  entitled  to- 
divorce  or  alimony. 

2.  Attorneys'  fees— Allowance  to  wife— By  section  900,  Kentucky  Statutes, 
it  is  provided  that  in  actions  for  divorce  and  alimony  the  husband  shall  pay 
the  costs  for  each  party  unless  it  be  made  to  appear  that  the  wife  is  in  fault 
and  has  ample  means  to  pay  the  same.  While  we  have  concluded  that  the 
wife  is  in  fault,  the  record  makes  it  extremely  doubtful  whether  she  has  any 
property  of  her  own  with  which  to  pay  her  ntiorneys,  and  she  should  be 
allowed  I1,(M10  by  the  lower  court,  payable  to  her  attorneys,  for  services  ren- 
dered in  the  lower  court  and  In  this  court  in  this  case. 

W.  C.  McChord,  Morgan  Yewell,  John  U.  Wickliffe  and  W.  S.  Pryor  for 
appellant. 

Geo.  S.  Fulton,  John  S.  Kelly  and  John  A.  Fulton  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  and  appellee  are  husband  and  wife.  The  appellant  insti- 
tuted this  action  against  the  appellee  and  sought  a  judgment  of  divorce- 
from  the  bonds  of  matrimony  and  for  alimony.  Thn  gr'^unds  averred  are: 
First,  that  the  defendant  has  habitually  behaved  toward  her  in  such  a  cruel 
and  inhuman  manner  as  to  indicate  a  settled  aversion  to  her  and  to  destroy 
permanently  her  peace  and  happiness;  second,  that  he  was  guilty  of  such, 
cruel  beating  and  injury,  and  attempt  at  injury,  as  indicates  an  outrageoua. 
temper  in  him,  or  probable  danger  to  her  life  or  great  bodily  injury  from, 
her  remaining  with  him.    A  great  volume  of  testimony  was  taken  in  th^ 
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tsaae,  inuoh  of  wblcb  is  imleTant  and  InoumpeleDt    The  appellutcbk^ 
•ongbt  to  eitabllab   ber  olmlm  for  divorce  and  aliznony  by  attemptiog  to 
prove  that  on  two  occasions  tbe  appellee  administered  strrchBiiie  u;  t? 
witb   the  Intention  of  destroying  her  life;  that  on  one  occasioD be cboi^ 
ber  at  tbe  henhonse  near  tbe  residence  and  threatened  to  take  her  11/e  &b>s 
she  turned  over  to  him   certain  property;  that  on  the 9d  of  Jaoui?, ti«t 
while  on  a  train  going  from  Louisville  to  Bloomfleld.  be  threateoed  to  m; 
her  throat.     There  are  one  or  two  things  proven  that  we  deem  nDDecnsL-j 
to  refer  to,  as  they  are  of  minor  importance  in  thi^  oontioTenr.  Be!ur« 
going  into  detail  as  to  the  above  matters  the  court  will  call  anfmloc  h 
some  facts  shown  in  the  reooxd.    Tbe  parties  were  married  in  AoRQet.  K 
Appellee  was  a  widower  about  fifty  years  of  age  and  tbe  appellant  a  7iya« 
-about  forty-six  years  of  age  at  the  time  of  the  marriage.    Tbe  appell^ bsd 
an  estate  of  about  $90,000  and  the  appellant  an  estate  of  the  talse  of  fr^s 
18.000  to  $10,000.    They  had  known  each  other  for  many  years.  After  !>ir 
marriage  they  lived  upon  appellee's  farm  near  Bloomfleld,  Ky.,  withmji^ 
and  female  servants  to  perform  household  duties  and  wait  upon  tbem.  Os 
two  occasions,  in   May,  1901,  tbe  appellant  was  taken  violeDtlj  111  at  m 
home.     On  both  occasions  a  physiclnn  was  stnt  for,  and  as  ber  cocdit^j 
was  so  alarming,  her  brother  in  the  neighborhood  and  sisters  fl««^^ 
were  notified  of  her  illness,  and  the  appellee's  relations  were  likewise  ct- 
fled.     It  resulted  in  the  relations  of  both  visiting  their  home  acd  d  ir? 
what  they  could  to  relieve  ber,  besides  giving  her  deep  sympathy  in  brf 
suffering,     i-he  finally  recovered  and  went  to  Denver  to  visit  ber  son.  ff'^" 
there  she  and  her  husband  exchanged  letters,  kindly  in  tone  and  manilt^"*! 
a  deep  sentiment  of  affection  for  each  other.     Finally,  in  Sepienib«.  thra:- 
pellant  wrote  appellee  a  letter  in  which  she  substantially  accused  him  '( 
administering  poison  to  ber  on  the  occasions  mentioned,    i^he  return<^t 
Kentucky  in  October,  but  before  she  came  he  consulted  his  attorney  acu - 
advised  him  not  to  receive  his  wife  in  his  home  until  tbelr  frifndi^  o -^ 
meet  and  mutually  consider  the  question  arising  from  the  charge  ^b*" '^ 
made  against  him.     She  was  carried  by  her  nephew  to  her  brothers  l-:-"' 
and  after  a  visit  by  a  mutual    friend  the  appellee  went  to  see  ber.  acciJ'^' 
talking  the  matter  over,  she  was  taken  to  his  home.    So  far  as  this  m>r- 
ehows  they  lived  happily  together  until  the  ad  of  January,  l^t^t 't^-^-'"' 
left  him  and  refused  to  live  with  him  again. 

There  is  evidence  tending  to  show  that  at  tbe  time  the  appellant  wa-^  ?'* 
in  May,  she  hud  some  of  the  charact«'ristic  symptoms  of  persons 't' ^"^ 
suffering  from  the  effects  of  a  dose  of  stryclinine.    Four  repatobled.^ti^ 
distinguished   in   their   chosen  profession,  testified  that  from  ih^facu^^ 
tailed  by  the  attending    physician  that  she  was  suffering  from  tbe  «fff«-  ' 
strychnine.     Four  other  physicians,  distinguished  in  their  profw*!^'"''  '^ ' 
some  of  the  other  physicians  mentioned,  were  professors  in  medical  ct'.-^>'^ 
testified  that  the  symptoms  did  not  indicate  that  she  wns  suffering frio  i" 
effects  of   strychnine,  and  these  opinions  were  based  upon  the  8»iti'?>3'^'  " 
were  those  of  the  physicians  who  testified  to  sustain  the  appellant's  t'^''^ 
The  court  is  asked  to  find  that  the  appellee  administered  a  dose  of  't-J 
tiine  to  the  appellant  with  the  purpose  of  destroying  her  life,    ^iocei^-^^ 
4earned  in  their  profession  differ  so  widely  upon  the  question,  it  ^^^^ 
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the  smoker  and  was  shortly  afterwards  discovered  reading  a  oewspaper. 
The  appellant  complained  to  the  passengers  on  the  train  that  he  had  made 
the  threat,  and  that  she  was  afraid  of  him  and  asked  the  passengers  to  pro- 
tect her  from  him,  and  they  assured  her  that  there  was  no  danger.  When 
they  reached  their  destination  they  both  alighted  from  the  train.  The  ap- 
pellee attempted  to  take  her  bundles  and  assist  her  to  their  carriage,  which 
was  waiting.  She  refused  to  let  him  have  them  or  to  enter  the  carriag<e. 
He  asked  her  permission  to  send  her  to  the  hotel  in  his  carriage,  hut  this 
offer  she  declined.  The  appellee  begged  her  to  go  home  with  him  that 
night,  but  could  not  prevail  upon  her  to  do  so.  He  went  to  the  hotel  the 
next  day  and  on  bended  knees  begged  her  to  go  home  and  live  with  him, 
and  called  her  his  "darling  wife,"  but  she  informed  him  that  she  was  no 
longer  his  darling  wife.  She  ever  afterwards  refused  to  live  with  him,  and 
In  seven  days  thereafter  instituted  this  action. 

We  have  reached  the  conclueion  that  she  has  failed  to  sustain  the  charges 
in  the  petition,  and  that  she  did  not  have  sutEcient  grounds  for  leaving  the 
appellee.  It  is  the  duty  of  a  husband  to  support  his  wife,  but  she  has  no 
right  to  require  him  to  do  so  so  long  as  she  remains  away  from  him  with- 
out cause.  Our  conclusion  is  that  she  abandoned  and  remained  away  from 
him  without  his  fault,  and  is  therefore,  not  entitled  to  a  divorce  or  alimony. 

In  the  petition  the  appellant  prayed  to  have  a  reasonable  attorney's  fee 
allowed  her  and  entered  a  motion  for  that  purpose,  and  the  court  heard  evi- 
dence ns  to  the  value  of  the  services  rendered  appellant  by  her  attorneys  and 
fixed  the  amount  at  tl,O0O.  Subsequently  the  court  concluded  that  it  did 
not  have  jurisdiction,  because  notice  of  the  motion  had  not  been  given,  and 
thereupon  set  the  judgment  aside.  We  think  the  court  erred  in  setting  the 
judgment  aside.  By  section  000,  Kentucky  Statutes,  it  is  provided  that  in 
actions  for  alimony  and  divorce  the  husband  shall  pay  the  costs  of  each 
party  unless  it  shall  be  made  to  appear  that  the  wife  is  in  fault  and  has 
ample  means  to  pay  the  same.  We  have  concluded  that  the  wife  was  in 
fault,  but  the  record  makes  it  extremely  doubtful  whether  she  has  any  prop- 
erty with  which  to  pay  her  attorneys,  because  by  the  terms  of  her  first  hus- 
band's will  if  she  married  again  the  property  devised  to  her  was  to  go  to 
her  children.  Her  children  are  living,  therefore,  it  would  seem  that  the 
children  could  compel  her  to  surrender  the  property,  as  she  holds  it  by  her 
former  husbond's  will.  W'e  are  of  the  opinion  that  the  appellant  should  be 
allowed  $1,000  by  the  lower  court,  payable  to  her  attorneys  for  services  ren- 
dered in  the  lower  court  and  in  this  court,  and  for  the  failure  of  the  court 
to  make  this  allowance  the  case  is  reversed.  We  are  of  the  opinion  that  the 
appellee  did  not  show  that  he  was  entitled  to  a  divorce,  and  on  the  return 
of  the  case  he  may  file  an  amended  answer  and  cross  petition,  if  he  desires 
to  do  so,  alleging  any  grounds  of  divorfte  which  may  exist. 

The  judgment  is  reversed,  with  directions  on  final  trial  to  dismiss  appel- 
lant's petition  for  divorce  and  alimony,  and  for  proceedings  consistent  with 
this  opinion. 
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ILLINOIS  CENTRAL  R.  R.  CO.  t.  BUCHANAN. 

(Filed  June  17,  1905— Not  to  be  reported.) 

J.  M.  Diokinson,  Trabue,  Doolan  &  Coz  and  Gordon,  Gordon  &  Cox  for 
^appellant. 

C.  J.  Wnddill  and  Win.  Worthington  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Judge  Nunn  delivered  the  following  dleeenting  opinion: 

The  appellee  recovered  a  judgment  against  appellant  on  account  of  in- 
juries and  damages  sustained  by  the  malpractice  of  the  house  surgeon  of 
the  Illinois  Central  Railroad  Hospital  Association.  The  evidence  shows 
that  this  surgeon  was  either  incompetent  or  that  he  treated  appellee  so 
negligently  and  carelessly  that  he  was  injured  rather  than  benefited,  and 
was  amply  snfQcient  to  authorize  the  court  to  submit  the  question  to  the 
Jury. 

This  court  reverses  this  judgment  upon  the  grounds  that  there  was  a  fail- 
ure of  proof  showing  any  contract  on  its  part  to  furnish  appellee  competent 
and  skillful  surgeons  to  treat  his  injuries  while  in  its  employ;  that  thi?  hos- 
pital association  was  and  is  a  charitable,  independent  corporation ;  that  ap- 
pellant was  and  is  in  nowise  repponsible  for  its  conduct;  that  the  services 
performed  by  the  appellant  for  the  hosplt-al  association  were  performed  as 
Its  agent.  The  effect  of  the  opinion  by  a  majority  of  the  court  is  to  over- 
rule the  case  of  this  appellant  againpt  Gheen,  28  Ky.  Law  Hep.,  1052. 

I  have  the  record  in  the  Gheen  case  before  me,  and  have  examined  it  with 
care.  The  appellant  made  the  same  defense  as  to  nonliability  for  the  acts 
of  the  association  in  that  case  as  In  this.  The  same  proof  upon  this  ques- 
tion was  introduced  in  that  case  as  in  this.  The  by-laws  for  the  operation 
and  control  of  the  association  weie  introduced  in  that  case  and  in  this,  and 
they  are  identical  except  in  verbiage  and  also  at  that  time  there  were  nine 
directors  while  now  th^re  are  eleven.  In  that  case,  as  in  this,  the  court 
told  the  jury  in  substance  that  if  they  believed  from  the  evidence  that  the 
hospital  association  was  operated  and  controlled  by  its  members,  and  was 
not  operated  and  controlled  by  the  appellant,  they  should  find  for  it.  The 
only  difference  between  the  facts  in  the  two  cases  with  reference  to  the  point 
under  discussion  is  that  the  association  was  then  a  copartnership  while  now 
it  is  a  corporation.  In  the  Gheen  case,  supra,  this  cou^t  said:  "The  testi- 
mony as  to  the  formation,  conduct  and  management  of  the  hospital  presents 
no  material  difiagreements  as  to  the  facts.  These  appear  to  be  that  each 
employe  on  the  Louinville  &  Memphis  division,  who  is  employed  as  much 
as  four  days  in  a  month,  contribute  to  the  maintainance  and  support  of  the 
hospital.  The  si'.in  payable  is  fixed  by  a  scale  according  to  wages  earned 
per  month,  and  the  amount  payable  is  withheld  by  the  paymaster  of  the  ap- 
pellant out  of  the  wages  due  the  employe  and  turned  into  the  hospital  fund. 
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which  is  held  by  the  treasurer  of  the  appellant.  The  hospital  association  i» 
Dot  incorporated,  nor,  on  the  other  hand,  is  it  purely  voluntary.  If  the- 
fact  that  an  employe  has  no  option  about  paying  out  of  bis  earnings  the- 
fixed  assessment  for  the  support  of  the  hospital  could  be  termed  a  Toluntaxy 
payment,  then  the  hospital  association  might  be  termed  a  voluntary  asso- 
ciation. It  has  a  board  of  directors,  but  these  are  such,  save  two,  by  reason 
of  the  official  position  with  appellant's  road.  The  two  exceptions  are  a  con- 
ductor and  an  engineer  who  are  selected  by  the  other  members. 

The  surgeon  in  charge  is  practically  appointed  by  the  chief  surgeon  of  ap- 
pellant. The  men  who  contribute  the  monthly  aseesament  to  pay  the  hos- 
pital expenses  have  in  fact«  no  voice  in  the  management  or  control  of  the 
hospital,  save  and  except  that  of  giving  certifioates  of  admisslita  thereto  to 
subordinate  employes  when  sick  or  injured.  Employes  of  the  class  of  appel- 
lee have  no  rights  or  powers  in  regard  to  the  hospital,  save  that  of  paying 
the  monthly  assessment,  which  in  fact  they  never  see,  and  the  right  of  treat- 
ment in  oase  of  injury  or  sickness.  As  to  the  ownership  of  the  hospital 
grounds  and  buildings  and  equipment  there  is  no  proof.  We  are  of  opinion 
that  these  facts,  proven  without  serious,  if  any,  con  trad  lotion,  would  have 
authorized  the  court  to  instruct  the  jury  peremptorily  that  if  appellee  had 
been  engaged  more  than  four  days  he  was  entitled  to  admission  into  the 
hospital,  and  if  he  was  refused  permission  to  enter,  or  oertifloate  entitling 
him  to  transportation  and  entrance  to  the  hospital,  and  was  injured  by  such 
refusal,  he  was  entitled  to  recover.  It  is  clear  that  if  appellant  corporation 
ceased  to  exist,  or  should  attempt  to  withdraw  from  the  hospital,  the  hos- 
pital would  cease  to  be  of  any  service.  The  appellant  is  the  very  life  of  the 
hospital  association.  I^  funds,  management,  control  and.  service  arc  all 
furnished  by  appellant.  In  fact  the  hospital  assnciation  is  the  Illinois  Cen- 
tral Railroad." 

The  facts  stated  in  this  opinion  agree  precisely  with  the  facts  as  shown  hj 
the  record  in  the  case  at  bar  except  that  the  hospital  was  then  an  association 
or  copartnership,  since  then  and  in  the  year  1900,  attempted  to  become  incor- 
porated as  a  chHrit^ble  organization.  If  in  the  Gheen  case  the  facts  proven 
showed  conclusively  that  the  appellant  operated  and  controlled  the  hospital, 
then  under  the  same  facte  then  why  or  how  is  it  to  be  said  that  it  does  not 
operate  and  control  the  name  association?  (^an  It  be  that  it  is  because  it 
now  has  the  name  Sf  '^corporation?"  Has  the  word  "corporation"  about  it 
some  magic  which  prevents  its  control  by  anybody  or  anything?  In  my 
opinion,  if  the  appellant  controlled  and  operated  the  hospital  as  an  associa- 
tion or  a  copartnership,  it  controls  and  operates  it  as  a  corporation. 

By  a  unanimous  opinion  in  the  Gheen  case  this  court  decided  that  appel- 
lant did  control  and  operate  this  hospital,  and  that  the  hospital  was  a  part 
of  appellant.  The  incorporation  of  the  hospital  did  not  give  it  any  greater 
rights  or  higher  powers  than  it  had  before  the  incorporation,  the  only  difier- 
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enoe  being  that  it  would  be  more  conveDienb  to  sue  and  be  saed  io  its  cor* 
porate  name  than  as  a  copartnership. 

Under  the  articles  of  incorporation  copied  in  the  opinion  it  Is  providedt 
that  the  term  of  office  of  the  llret- named  eight  members  of  the  board  of 
directors  shall  be  continuous.    The  term  of  oiSoe  of  the  last- named  three  of' 
the  board  of  directors  shall  be  for  one  year  and  also  the  successors  of  the* 
last  three  shall  be  elected  by  the  other  eight  members  of  the  board. 

By  section  3  of  the  by-laws  it  is  proTided:  **The  association  shall  be  goT- 
erned  by  a  board  of  eleven  directors,  constituted  as  follows:  The  assistant- 
general  superintendent  southern  lines,  who  sholl  be  chairman  of  the  board ; 
the  assistant  chief  surgeon,  Paducah,  Ky. ;  the  superintendent  Lousyille^ 
division  the  superintendent  Tennessee  division;  the  assistant  superintend- 
ent Evansville  district;  the  roadmaster  Louisville  division;  the  roadmaster- 
Tennessee  division;  the  master  mechanic  Paducah  shops;  an  employe  of  the- 
transportation  department;  an  employe  of  the  machinery  department  and 
an  employe  of  the  road  department." 

By  section  8  of  the  by-laws  it  is  provided  that  the  chief  surgeon  of  the 
Illinois  Central  R.  B.  Co.  will  appoint  the  surgeon  in  charge  of  the  hos- 
pital, and  is  also  required  to  appoint  and  fix  the  salaries  of  the  local  physi- 
cians within  the  territory  covered  by  the  association. 

By  section  9  it  is  provided :  *'The  local  treasurer  of  the  Illinois  Central 
K.  R.  Co.  at  Chicago  shall  be  the  treasurer  of  this  association,  and  shall  re- 
ceive all  moneys  belonging  to  the  hospital  and  pay  all  bills  against  It,  upom 
vouchers  certified  to  by  the  surgeon  in  charge  and  approved  by  the  chief 
surgeon  of  the  Illinois  Central  B.  R.  Co." 

By  section  10  it  is  provided:  *'The  auditor  of  disbursements  of  the  Illinois 
Central  R.  R.  Co.  shall  aot  as  the  auditor  of  this  aseociation. " 

It  appears  from  the   proof  that  these  three  officials  last  named  have  their 
offices  in  Chicago,  and  are  the  chief  officers  of  their  respective  depnrtments- 
of  the  appellant,  and  It  is  not  contended  that  they  are,  or  ever  have  been 
members  of  the  hospital  asHociation. 

It  is  indeed  singular,  if  it  is  a  fact,  that  this  hospital  association  is  an  ia- 
dependent  association  and  not  governed  or  controlled  to  any  extent  by  ap- 
pellant, that  it  would  organize  by  selecting  the  chief  officials  of  appellant, 
who  are  not  members  of  the  association,  and  give  them  full  and  complete 
power  to  control  and  govern  the  association  and  take  from  itself  all  power 
and  right  to  manage  the  institution.  As  will  te  seen,  the  association  is 
controlled  by  the  officials  of  the  appellant,  and  the  employes  have  no  voice 
in  its  control.  The  board  of  directors  provided  in  by-law  No.  2  that  all 
officers  and  employes  in  the  a^iove  territory  shall  be  members  of  the  assocla. 
tinn  except  those  afflicted  with  chronic  or  other  named  diseases. 

By  section  16  it  is  provided:  **Any  member  of  the  association  in  any  mant- 
ner  leaving  the  service  of  the  company  ceases  at  once  to  have  any  partlclpa-- 
tion  in  the  funds." 

Thus  it  appears  that  a  prerequisite  to  membership  in  this  association  i» 
that  the  party  must  be  an  employe  of  appellant,  and  when  he  ceases  to  be  an. 
employe  of  appellant,  it  matters  not  for  what  cause,  he  is  no  longer  a  mem- 
ber of  the  association.  He  is  dropped,  leaving  all  that  has  been  deducted 
from  his  wages  in  the  hands  of  appellant's  chief  officials.    This  is  true  ot 
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onlclala  of  the  Hppeitant.  In  i  lew  of  iheeiB  (acts  It  Is  apparent  vbj  the  court 
in  thH  GhMti  case,  Euprn,  uei'iI  the  fnllowiOB  loniiua^e :  "The  appellant  li 
the  verj  life  o(  the  nssoclntlon.  Its  funds,  nianngemeot,  control  and  Rerrlce 
are  nil  [iirnlBhEi]  hy  flpprllant.  In  fticC  tho  hospital  nsKoclntlun  ie  the  Illlnali 
Cenlrnl  K.  U,  Co." 

Under  tbnt  case  the  JudRlnellt  herein  uiUFt  he  otDmiMt  as  the  i>Tl<(enc('  it 
the  fame  unless  the  bare  fact  thnt  ?lnce  then  the  lioepltnl  aFsoclatlon  hai 
been  Inforporated  chongea  the  rule.  To  po  hold  Is  to  recognize  form,  not 
flnlistance.  The  operotiieE  of  the  railroad  i^oinpnny  bare  no  option  ae  lo  the 
leCencton  hy  It  of  a  percentHice  of  theli  naRpn  lor  the  support  ot  the  bns- 
pluil:  ihey  hnve  no  cnntrol  over  the  hoKpllal  or  lis  mnnnftement  nnd  no 
voice  in  Its  a&olrs.  It  Ihej  do  not  acquire  -t  rUht  to  be  treated  in  the  hos- 
pital, tbfj  f^ft  nothing  for  their  monej;  nnd  If  ihej  have  tbli^  right  it  must 
lie  aiiBlnHt  the  mllroad  company  nho  retains  tlieir  monej'.  and  Ih  the  onl; 
periwn  who  denla  with  them.  If  n  surplus  of  Ihe  fundu  retained  Is  left  the 
operatives  have  no  right  to  It,  and  have  no  voice  Id  the  deteinilDnllon  ot 
hovF  much  Khali  tM>  spent.  'The  Incorporated  hofipltal  afsoclntlon  simplf 
tnkes  the  plnc>-  ot  the  old  nnincorpornted  astinclatlon.  and  like  It  is  mrreli 
an  agency  of  the  rallrnad  conipnnj  for  the  irccouipllEhinent  of  its  pnrp(ise«. 
formrd  and  contriilli'd  by  it  and  can  not  exist  for  a  (ley  without  the  railroad 
company.  The  action  may  lie  iniilntalned  against  the  real  party  tn  lau-rest. 
the  rallrnad  company.  The  hnspltnl  assoclatlun  Is  nothing  mure  than  a 
form  under  which  the  rnllrnnd  company  tninsncts  the  business. 

The  court  In  its  opinion  says  that  appellnnt  Is  only  the  agent  ot  the  hcs- 
pluil  nssoclailon.  This,  tn  my  mind.  Is  an  untvnrr.inted  conclUEion  nr.der 
the  facts  IIS  they  appear  In  this  record.  We  have  a  case  where  the  pretended 
prlnclpnl,  the  hospital  assoclntlon.  la  without  power  to  appoint  or  elect  It* 
board  of  directors  or  name  their  successors;  to  enact  or  change  a  bj  law;  to 
appoint  Its  own  surgeon,  nffletants  i:rnttendantB:  to  In  any  nay  govern  or 
control  the  admission  or  eictuslnn  ot  Its  nipuilter?;  In  fact  it  can  not  per- 

j^forni  any  act  to  chan^ie  it«  afTairs  or  contract  any  debt  for  any  purpose  wlib- 

.  out  first  obCalnlns  the  consent  and  approval  cif  peraons  not  meiubt-rs  and 
who  are  the  chief  offlcinU  uf  appellant,  the  pretended  agent.    To   nie  this 

.■ppenrs  inoanslslent  unleK)<  the  shadow  Is  to  be  regiirded  rather  than  the 
substance. 

It  is  Etnted  In  the  opinion  that  thore  waa  no  evidence  showing  that  the 
Illlnala  Central  It.  K.  Co.  mi|de  nny  contract  with  Ihe  appellee  that  he 
should  be  properly  and  skillfully  treated  by  proper  and  Eklllful  surgeons 
and  attendants.  The  proof  does  show  that  It  retained  of  his  wages  a  sum 
each  month  for  three  or  four  yeari!  tor  the  purpose  of  giving  hlni  treatment 
In  Its  ho.'ipilal  In  the  event  he  should  become  sick  or  receive  an  injury. 
This  being  true,  tt  amounted  to  a  conlrnct.  At  least  It  was  implied  on  the 
part  of  appellant  that  It  would  place  In  charge  of  the  hospital  physicians 
nnd  surgeims  of  reasonable  skill  and  learning,  and  (hat  the  sick  and  the  In- 
jured tihould  have  reasonably  proper  nnd  skillful  treatment,  and  for  a  tallcre 
In  this  the  appellee  has  a  cacse  ot  action.     In  the  case  ot  the  Union  Pacific 

,U.  It.  Co.  V.  Anist.  S3  L,  R.  A..  6SS,  the  court  said:   "II 
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treat  a  pntfent  In  a  hospital,  or  out  of  it  for  that  matter,  foranj  diseaee  or 
injury,  he  undoubtedly  becomes  liable  for  any  injury  suffered  by  the^patient 
through  the  carelessness  of  the  physicians  or  attendants  he  employs  to  carry 
out  that  contract." 

In  the  case  of  Richardson  v.  Carbon  Hill  Coal  Co.,  20  L.  R.  A.,  340,  the 
-court  said:  '*If,  on  the  other  hand,  the  company  was  conducting  a  hospital 
ivith  its  own  physicians  for  the  purpose  of  deriving  pro/It  t herefrom,  or  if  it 
■contracted  with  appellant  to  furnish  him  with  the  services  of  a  competent 
physician  and  to  properly  trent  him  in  cflse  of  an  injury,  it  would  be  liable 
for  the  negligence  or  want  of  skill  of  its  physician  in  attending  hinj." 

But  it  is  contended  that  if  such  a  contract  existed  it  was  without  consid- 
eration and  not  enforcible;  that  appellant  derives  no  benefit  or  profit  from 
the  hospital.  This  Is  error,  for  it  receives  from  its  thousands  of  employes  a 
monthly  sum  amounting  to  many  thousnnds  of  dollars  annually  to  officer 
-and  maintain  this  hospital.  In  addition  to  this  there  are  other  ways  that 
the  appellant  derives  preat  benefit  from  the  maintainence  of  the  hospital. 
Under  this  contract  with  its  employes  It  can  send  the  injured  to  the  hos- 
pital at  once  and  get  them  into  hands  friendly  to  it,  thus  avoiding  many 
damage  suits.  This  method  also  saves  appellant  the  payment  of  medical 
bills  when  an  employe  recovers  judgment  against  it  for  negligent  injuries. 
Agnin,  it  enables  its  capable  and  efficient  employes  to  be  treated  and  return 
to  work  at  the  earliest  possible  moment. 

This  is  commendable,  but  it  ought  not  to  attempt  to  shift  the  responsibil- 
ity of  maintaining  the  hospit^tl  upon  a  pretended  charitable  organization. 
This  is  not  a  charitable  organization  within  the  meaning  of  the  statutes. 
What  these  employes  receive  they  pay  for.  There  Is  nothing  piven  or  con 
tributed,  and  in  addition  the  articles  of  incorporation  include  only  the  em- 
ployes of  appellant  and  exclude  the  ones  who  are  afilicted  with  chronic  and 
other  named  disenseh*. 

For  the  above  reasons  I  dissent  from  the  majority  opinion. 

Chief  Justice  Hobson  concurs  in  this  dissent. 
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Opinion  by  Judge  Paynter  on  motion  to  dissolve  injunction  of  Franklin 
Circuit  Court. 

This  ease  is  hefcce  me  on  a  motion  to  dissolve  an  injunction  granted  by 
the  judge  of  the  Franklin  Circuit  Courc.  The  effect  of  the  order,  as  I 
understnnd  it,  Is  to  prevent  the  State  Board  of  Valuation  and  Assessment 
from  assessing  the  property  of  the  plaintifl  as  contemplated  by  law.  The 
plaintiff  claims  there  is  a  discrimination  in  law  and  in  fact  in  favor  of  State 
banks  and  trust  companies  as  against  national  banks  in  the  method  of 
assessing  their  property.  The  plaintiff  does  not  object  to  the  assessment 
matle  except  it  claims  that  150,000  should  be  deducted  therefrom  because  it 
holds  bonds  of  the  United  States  government,  the  par  value  of  which  Is  that 
Ainount. 

The  law  does  not  authorize  the  State  Board  of  Taluatlon  and  Assessment 


has  nev«r  made  aucb  a  dednctlan  iDvaluatioD  o[  tbe  pKipcnj ol ^uu Ut> 
and  trust  ooiiipantvi. 

Thk-oapltal,  surplus  and  undivided  profits  of  Uie  guw  t«nki id£ Tu-' 
comiuml^s  In  tht*  ^tate  aniaunro  In  raund  numbera  lo  tI8,(Uu,IMi.  lbi~ 
natluiiiil  tanks  In  round  numbers  to  abuut  118,000,000,  eotli(ciplu1.!ii.n>-^ 
and  unillvlded  praflti<  □(  all  the  banks  and  tiiiBt  niiupinlH «l  il' :'^' 
animnntt  tn  abuuE  ■3H.0UU,0I)0.  ir  the  thexir  of  the  plilBllfl  »asu:h 
nearly  all  uf  the  banks  snd  trust  cumpnnles  In  the  Slste  vlll  It  :'ii'"^ 
from  the  piij'iueiit  of  auj  taxeB  to  the  GUi:port  al  ibe  Ststf.  coi.s7<>' 
munli.'lpnl  govrrninenls.  The  on  If  ones  of  the  flnaDdsl  lulUnlrD- "-' 
will  be  required  to  pn;  any  taxes  are  Ibe  trust  oompaiilM,  *tii« '^l'''^ 
stocks  are  verj  lartie  compared  to  their  deposit  scconnti.  sndlc^'^''''- 
•oD  can  nut  afford  to  buy  and  hold  United  i^tatea  goTernnKPt  bic(lr'--.i ' 
lent  tu  their  capital,  surplus  and  undivided  pniflts.  Bintt  »idui.Ti  t 
piintcb  could  buy  government  bonds  the  day  before  the  Utwii'""''--'' 
properly  to  be  assessed,  irhlcb  nould  be  equivalent  to  their rir-i«t"'  ■'' 
leal,  siir|ilus  and  undivided  profits,  and  sell  the  bnude  lbs  (ollG■N^"'- 
tbul^  avoid  the  pjiyiiient  at  their  fair  share  of  the  burdfm  of  it>s  ■'■■ 
ment.  If  a  bank  could  escape  the  payment  of  uies  by  invfsllnf  in;  '■" 
merit  UmdH  a  sum  equivalent  to  Us  capital,  surplus  and  aodicMi:  U' 
It  would  lie  prolltable  In  most  cases  to  hold  the  bonds aisn  iti^^i-'' 
bernuiv  the  Inti-reKt  on  them  added  tii  the  tnies  ^ved  n)»ttt''?~-" 
represetited  by  them  would  constitute  a  profitable  latratmeat 

My  uttentlon  was  oalled  to  a  slaltPUient  ol  the  First  Satioul  I'"' 
OweiiHbiiro.  which  Khuws  Its  capital  stock  to  be  tl3T,t»0.  It;  tnrlilur  ^i - ' - 
dlvldi'd  ['nilllK  tllMfiO;  total.  llTS.Win.  and  that  It  owne  CnM  ^l""-* ' 
eminent  iHimU  aniimnttns  to  KTii.l'iK).  Coiim^'l  for  the  plDlmiS  ic  ~:' 
ment  aduiltted  that  upon  his  Lhoery  this  bank  would  nul  be  in,i.lirJi'  ;' 
taxes  to  the  State,  county  ot  municipality.  This  illustrslliiD  i^^i'-' 
show  the  practical  eftecl  of  the  plalutlfT'e  claim  it  suauioed. 

The  cliiliu  is  made  thiit  although  government  bondii  are  puti!''^''' 
the  tumlii  held  by  the  b.-mk.  which  were  deposited  by  lie  cniluniiTf.  ':■■  " 
amount  of  the  iHinds  so  purchnsed  should  be  deducted  frnm  th-'W'^--' 
llotwlthstunding  this  court  has  fldjudged  that  the  funds  sa  de|!C-ii->: '-' 
by  the  bank  as  a  iiiikkI  trustee  for  the  de|iosltors  and  l!  uct  FDlijttU'  -' 
tloD  In  the  handi<  of  the  twDk. 

I  do  not  believe  that  either  the  rilate  or  Federal  gcverDnienl  icl''' ' 
or  did  devlm^  n  system  of  laws  for  the  nsspKsnient  uf  the  propirl;  ut  ^'" 
Katioiial  bunks  which  produces  such  grose  Inequallt;  and  liji-^*''' 
gathering  taxes  (or  the  HUpport  ol  government. 

Judse!  Uarkur  and  .-fettle  beaid  the  case  with  me.  Judge  Ba:lr;  - 
thu  opinion  that  the  law  should  he  Int^rprctvi]  and  udmlnlstend""' " 
by  the  pliiintltt.  Judge  trettle  expressed  no  opinion  on  the  m^iii"' 
case,  but  advised  that  the  matter  remain  In  statu  quo  until  ib'^ ''''' ''' 
oould  heiir  the  case  on  appeal. 

If  this  Injunction  Is  kept  tn  force  the  titato  Board  of  A~■lt;Il^'n 
Assesement  is  unable  to  proceed  with  the  execution  of  the  lav  >> ' '' 
It  exisis.  The  rtspouElbllltj  is  plooed  upon  me  to  d^tenulM  "ti' '- 
be  done,  and  behaving,  ae  I  do.  that  the  plalnilO  baa  not  Bbc'ii  '^'■ 
entitled  tu  the  relief  sought,  It  is  my  opinion  tbat  the  Injunctur.  ■i-^'~- 
dissolved,  and  an  order  to  that  effect  will  be  made. 


criminal  lavr.  Thi^j  are  nat  foreign  courts.  Tht>  Constitution  has  iiinilf 
them  courtt  within  ths  ^'uites  to  nduilnlfter  the  Inws  of  the  KtntfH  In  c*r- 
tnln  cnsHs,  and  bo  long  as  tbcf  bivp  nlthln  thf  jiirlsillctlon  at^nifzofd  tii 
them  their  genvnil  powfrR  are  a<1equate  to  the  triitl  of  nnj  CHBe. 

2,  IransfiT  of  jnrlprtictlon— In  order  to  work  a  tranefer  of  inrlmllotlon 
from  the  ^tate  tn  Che  Federal  courts  pursuant  to  section  K41.  United  f^tatep 
Revlfted  ritatutes,  three  thlnfra  are  essentlnl :  First.  It  mui-t  appear  that  the 
defendant  hae  9  rigrht  that  he  Is  enlltled  tn  hnre  entorcetl:  seooud.  such 
right  must  appear  to  be  secured  to  him  li;  »  law  providing  tor  the  equal 
civil  rights  of  nltlzeDB  of  the  United  States,  or  of  all  persons  nlthln  the 
Jurisdiction  of  the  United  t^tates.  that  Is.  n  rlt;ht«ei?ured  to  him  b.v  the  eguni 
protection  of  the  lav's  claniie  of  the  fourteenth  alnrndment :  aud,  thinl.  It 
mast  appear  that  the  defendant  Is  denied  snuh  right,  or  can  not  enforce  It 
In  the  Stnte  courts  having  jurisdiction  of  the  prosiciitlon  against  hini 
TClthln  the  meaning  of  section  fi4l. 

a.  Jury— Selection  of— Members  at  political  partleii— The  defendaDt  ban 
the  right  to  have  the  Jurors  from  which  the  Jury  Is  to  he  empaneled  (Elected 
from  persons  poseesslng  the  tilatutor;  qua] mentions  withniit  discrimination 
against  those  of  them  who  are  members  of  the  fame  pnllllcnl  partj  ae  de- 
fendant, becanse  of  their  belonging  to  such  pure;,  and  that  this  right  Is 
secured  to  him  by  the  equal  priiteclion  of  the  laws  as  guaranteed  b;  the 
fuurteentli  amendment.  , 

4.  Bemoval  of  cause  to  Federal  court— The  defendant  Is  entitled  to  have 
his  case  removed  from  the  State  ta  the  Federal  <.'ourt  if  he  \si  denied,  or 
c.in  not  enforue.  the  rights  guaranteed  to  bim  by  the  founeenth  amendment. 

5.  Plendlng — No  reply  having  been  filed  by  the  Commonwenlth- of  Ken- 
tucky to  the  petition  for  a  removal,  and  no  lp«iie  having  been  taken  with 
the  defendant  as  to  its  allegations,  the;  must  be  taken  as  true  except  as 
they  may  he  contradicted  by  the  transcript  of  Ihe  record  of  the  trial  In  the 

fl,  Eyidence— Refuital  to  heai  as  to  mode  of  selection  of  jur.v~A  n;r»BHl  to 
hear  evidence  ofTered  by  a  defendant  In  a  criminal  pmsecution  that  he  hai^ 
been  Illegally  discriminated  against  in  the  selection  of  Jurors,  l>  a  violation 
of  the  fourteenth  amendment  and  a  denial  o(  the  fqual  protection  of  the 

7.  Power  of  Court  of  Appeals— Provision  of  Kentucky  Code  of  Prnctloe— 
This  defendant  can  not  enforce  bis  right  to  the  equal  protection  of  the  lawn 
In  the  Court  of  Appeals  of  Kenturkv,  If  denied  in  the  circuit  court,  hecnuse 
of  a  legislative  ptovlslon  embodied  In  section  SSI  of  Kentucky  Criminal 
Code,  to  the  effect  that  declsians  of  the  trial  court  upon  challenges  to  Che 
panel  and  for  oau»e,  upon  notice  to  set  aside  an  indictment  and  upon  mo- 
tlone  for  a  new  trial,  shall  not  be  subject  to  exception. 

H.  .Same — The  legislature  has  provided  Ihat  the  Court  of  Appeals  of  Ken- 
tucky shall  not  have  Jurisdiction  to  review  chnllengus  to  the  juries  In  crim- 
inal prosecutions  for  any  cause  whatsoever,  and  that  the  action  of  Ihe  circuit 
court  i«  Snal  in  regard  thereto. 

n.  Same— The  Court  of  Appeals  was  correct  in  its  ruling  declining  to  paei' 
upon  the  Federal  question  raised  by  the  defendant  In  regard  U>  the  selection 
of  jurors  from  which  were  selected  the  jury  that  tried  him.  It  has  not 
dented  bim  the  equal  protection  of  the  laws  because  It  had  no  jurisdiction 
to  pass  on  the  question. 

It.  Kes  judicata — The  question  as  to  who  was  governor  of  Kentucky  on 
the  10th  of  March,  1M)0,  and  as  to  the  validity  of  the  Ta.tlor  pardon,  Is  a 
local  one,  and  having  been  determined  bj  the  Kentucky  Court  of  Appeals 
that  Beckham  was  then  governor,  and  that  the  pardon  was  Invalid,  this 
court  is  concluded  by  the  Judgment  of  that  court. 

II.  Pteading— Jurisdiction— By  virtue  of  the  second  paragriiph  of  the  peti- 
tion the  removal  prnceedings  have  worked  a  transfer  of  Jurisdiction  within 
the  meaning  of  section  H41,  United  States  Revised  Statutes. 


ciTll  tult  or  crlmfoal  proaecDllon  U  conitiKfacnl  IninjSnwniiinlrM:^ 
cause  whatever  against  anr  person  nhq  \t  dfoled  oraDnoiraloirrii'^ 
Judicial  Ulbunala  of  the  State,  or  In  thr  part  ol  (he^lgUvhatn.fKtn 
proiecuUoii  la  pending,  an;  right  M^ciirpd  ro  blm  bf  an;  In  (m^ni-'i^'i' 
the  equal  clTll  ilnhta  of  citizens  of  the  UdIIihI  SttM. «  «l  >ll  r-t- '> 
wltbln  the  jurladlctlan  ot  the  United  $tntw,  •  •  ■  niclinil((nprrr>-ti- : 
mar,  upon  the  petllloo  ot  such  detendant,  fllxd  Id  nid  Sal*  conn  ititi 
time  betoK  the  trial  or  flnal  hearing  ot  the  ranar,  NailDg  Ibe  !aat  im  "t 
fled  br  oath,  be  remoTed  tor  trial  Into  the  next  gItcqII  (odiI  t"  ^  t''-  ^ 
the  district  nhere  It  Is  peodlns.  Upon  the  flllng  ol  (Dcfaii(tlllDi><''lii'i>' 
pioceedlnRH  In  the  State  conits  shall  cease  and  aball  pot  brrcfoW-t'ii 
ai  hereinafter  provided. " 

The  rxmslnlni  portion  of  the  section  provide!  tar  flIlDg  Ih'inKT- 
the  recnrii  In  tbe  iftate  court  In  ibo  circuit  coun  or  the  I'nlwi™'-!' 
for  doobetlng  the  cause  therein.  Before  stating  tbe  pnicNdtli|t*bi'l'  " 
been  had  undir  said  section  and  considering  their  effect  upon  tt>]3:>.' 
tlon  ol  snld  prosecution  It  will  be  well  to  do  two  things,  ODrirUr^'' 
the  conFtltutlannllt;  of  said  faction  snd  to  come  to  id  nndnffindl^i  t- 
the  hn sis  al  Its  constltutlunftHiy.  This  understandlogirin  sWi"'''' ■ 
fltniollon  when  we  come  to  take  thrtt  matter  up.  lis  CDDnltnllTjliM  '  ' 
dlrfctlf  upheld  In  tbe  rase  of  Stiaucler  v.  West  V1t«lnls.  100 D.S.^'  ' 
a«sumed  In  the  cane  ot  Virginia  t.  nivee,  100  U.  S.,  Sit.  decMn)  :>^-^: 
da;,  and  In  the  cnfef  ot  Neal  v.  Delaware,  IIB  D.  S..  STD;  Bush  t  K  ' 
tuckj,  lUT  I'.  S  ,  IID;  Ulbeon  \.  Mississippi,  laa  D.  H.,  MB:  fmWl  t  H- 
slHslppi,  l«fl  V.  f.,  &«:  Murra;  y.  Louisiana.  ItB  U.  S„  101,»tHl«il!»"-' 
Mlsfi^ijlppl.  ITii  V.  ^.,8111.  decldml  subeeqnently.  ItapecDltorti!. '-<  >'- 
one  to  want  to  underatand  as  to  Its  conKtltutlonBltl;,  It  doI  toou"":'''  ' 
ciinplslfl  In  the  tnct  (bnt  It  pmvidei  for  the  remoral  ot  a  t'tal'  p—  ■*■ ' 
for  a  Stale  ofTen^  pending  In  a  State  court  to  a  Federal  Coori.  ^">'  - '' 
heretofore  re lerre<l  tu.  Is  llhe  It  In  Ibis  particular.  It.  too.  protld.*!  i 
removal  o(  a  .«Wte  prosecution  fore  tflate  offense  pending  in •?«■•' 
to  the  Feiieral  court,  but  In  a  different  state  of  case  from  lh»t  [■n^i  ■ 
septlon  ft41.  That  State  of  case  Is  when  tlie  proeecutkon  If  ipir'-  ' 
nthcer  appointed  under  or  acting  bj  authority  of  any  rerenuf  ^'  '' 
i:nlted  Sliites,  ■  ■  •  or  nKnlnst  any  person  acting  under  or  bj  ih'  '-" 
tty  ot  OUT  Buoh  officer,  or  on  ncconnt  of  nny  net  done  under  txio'  ■" ' '  ■ 
or  ot  any  such  law,  or  on  nccount  of  any  right,  title  orauthoillF  fl'  ■"' 
■uch  offlcer  or  other  person  under  any  luch  law."  etc.  This  '"i='' 
IguDted  about  tbe  same  time  as  that  contained  in  section  tHI,  Iniw'i  ' 
the  act  ot  July  13,  ISW.  and  was  carried  from  thence  Into  Ibr  rri -' 
turn  at  section  StS. 

Un  the  HaTue  day  that  section  641  waa  held  to  be  mnfitUntlonel.  i'  °' 
tbe  case  of  ^trauder  v.  Weat  Virginia,  aupra,  section  ft43  was  held  >•  "^ 
elltutlonal;  also  In  the  case  of  Tennetsee  v.  Davts.  100  U.  S.,  ia"  ''>' 
was  March  I.  1880.  It  may  be  said  to  have  bevn  a  great  day  Id  i^'  " 
of  federal  jurisprudence.  On  the  same  day  section  IH  ot  tbe  9ci  H 
1,  IHTB,  making  It  an  oSense  against  the  United  States,  pnoU.i  1' 
courts,  for  a  State  officer  or  other  person  charged  with  any  dnly  in  '-' 
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tion  or  summoning  of  jurors  in  State  courts,  to  exclude  or  fall  to  summon 
^ny  e'tizen  possessing  all  other  qualifloations  prescribed  by  law  on  account 
•ot  race,  color  or  previous  condition  of  servitude,  was  held  to  be  constitu- 
tional in  tho  case  of  £z  Parte  Ylrglnin,  100  U.  S.,  889.  At  the  same  time 
4iection  641  was  construed  not  only  in  Strauder  v.  West  Vlvicioia,  supra,  but 
■also  in  Virginia  v.  Blves,  supra. 

A  vigorous  attack  was  made  in  said  four  cases  thus  disposed  of  on  the 
flame  day  upon  the  constitutionality  of  said  sections  641  and  648  and  seo* 
tion  18  of  the  act  of  March  1,  1876,  by  Justices  Field  and  Clifford,  and  they 
dissented  from  the  conclusion  of  the  majority  of  the  court  as  to  the  consti- 
tutionality of  each  statute.  Justice  Clifford  wrote  the  dissenting  opinion  in 
Tennessee  v.  Davis,  and  Justice  Field  that  in  £z  Parte  Virginia.  Their 
views  as  to  the  constitutionality  of  section  641  were  embodied  in  a  separate 
opinion  by  Justice  Field  in  Virginia  v.  Hives,  In  which  concurrence  was 
expressed  with  the  opinion  of  the  majority  of  the  court  in  that  case  as  to 
the  construction  of  section  641  and  its  applicability  to  a  case  of  that  kind. 
The  ground  of  their  attack  upon  all  three  statutes  was  in  substance  that 
they  were  an  invasion  of  the  sphere  of  State  action,  there  being  nothing  in 
the  Federal  Constitution  to  warrant  them.  In  the  case  of  fix  Parte  Vlr- 
.^inia,  Justice  Field,  in  referring  to  the  criminal  prosecution  of  a  State 
officer  in  a  Federal  court  under  section  18  of  the  act  of  March  1,  1876,  said: 
**The  proceeding  is  a  gross  offense  to  the  State:  it  is  an  attack  upon  her 
sovereignty  in  matters  over  which  she  has  never  surrendered  her  jurisdic- 
tion.. The  doctrine  which  sustains  it,  carried  to  its  logical  results,  would 
'degrade  and  sink  her  to  the  level  of  a  local  municipal  corporation." 

In  the  case  of  Tennessee  v.  Davis,  Justice  Clifford  said:  ''Viewed  in  any 
light,  the  proposition  to  remove  a  State  indictment  for  felony  from  a  State 
-court  having  jurindiction  of  the  case  into  the  circuit  court,  where  it  Is  sub- 
stantially admitted  that  the  prisoner  can  not  be  tried  until  congress  shall 
enact  some  mode  of  procedure,  approaches  so  near  to  what  seems  to  me  both 
absurd  and  ridiculous  that  I  fear  I  shall  never  be  able  to  comprehend  the 
practical  wisdom  which  it,  doubtless,  contains." 

Both  judges  made  a  great  to  do  as  to  the  mode  of  procedure  in  the  Federal 
courts  after  the  removal  thereto  of  a  criminal  prosecution  pending  in  the 
State  court  under  either  section  641  or  643. 

Justice  Field,  in  Virginia  v.  Bives,  said:  "There  are  many  other  difficul- 
ties in  maintaining  the  poeition  of  the  circuit  court  which  the  counsel  of 
the  accused  and  the  attorney  general  have  earnestly  defended.  If  a  criminal 
prosecution  of  an  offender  against  the  laws  of  a  State  can  be  transferred  to 
a  Federal  court,  what  officer  is  to  prosecute  his  casey  Is  the  attorney  of  the 
Commonwealth  tu  follow  the  case  from  his  county,  or  will  the  United  States 
District  Attiorney  take  charge  of  it?  Who  is  to  summon  the  witnesses  and 
provide  for  tbeir  feesr  In  whose  name  Is  judgment  to  be  pronounced?  If 
the  aocused  is  convicted  and  ordered  to  be  imprisoned,  who  is  to  enforce  the 
sentence?  If  he  is  deemed  worthy  of  executive  clemency,  who  is  to  exercise 
It—the  governor  of  the  State  or  the  president  of  the  United  States?  Can 
the  governor  release  from  the  judgment  of  a  Federal  court?  These  and  other 
•questions  which  might  be  asked  show,  as  justly  observed  by  the  counsel  of 
Virginia,  the  incongruity  and  obscurity  of  the  attempted  proceeding." 
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The  necessity  of  congress  bftVing  lio  enact  some  mode  of  procedore  In  snclr 
a  case  after  its  removal  before  the  proceeding  could  be  tried  seems  not  to- 
have  been  admitted,  as  Justice  Clifford  thougtit.  Concerning  this  matter. 
Justice  Strong,  who  delivered  tffi^' opinion  in  behalf  of  the  court  in  all  four 
oases,  in  the  case  of  Tennessee  v.  Da^is  said:  ''The  imaginary  diflSculties 
and  incongruities  supposed  to  be  In  the  way  of  trying  in  the  circuit  court 
an  indictment  for  an  alleged  offenive  against  the  peace  and  dignity  of  a 
State,  if  they  ^ere  real,  would  b^  for  the  consideration  of  congress.  But 
they  were  unreal.  While  it  is  true  there  is  neither  in  Fection  643,  nor  in  the 
act  of  which  it  is  a  re-enactnif^nt,  any  mode  of  procedure  in  the  trial  of  a 
removed  cape  prescribed,  except  that  it  Ir  ordered  the  cause  when  removed 
shall  proceed  Jis  a  caupe  originally  commenced  In  thO'Coort.  Yet  the  mode 
of  trial  ifl  sufficiently  obviouF.  The  circuit  courts  of  the  United  States  have 
all  the  appliances  which  are  needed  for  the  tiial  of  any  criminal  case.  They 
adopt  and  apply  the  laws  of  the  State  in  civil  cases,  and  there  is  do  mere 
difficulty  in  odministering  the  Staters  criminal  law.  They  are  not  foreign 
courts.  The  Constitution  has  made  them  courts  within  the  States  to  ad- 
minister the  laws  of  the  States  in  certain  cases;  and  so  long  as  they  keep 
within  the  Jurisdiction  assigned  to  them  their  general  powers  are  adequate 
to  the  trial  of  any  case.  The  supposed  anomaly  of  prosecuting  offenders 
against  the  peace  and  dignity  of  a  State  in  tribunals  of  the  general  govern- 
ment grows  entirely  out  of  the  division  of  powers  between  that  government 
and  the  government  of  a  State,  that  ifl,  divisions  of  sovereignty  over  certain 
matters.  When  this  Is  understood,  aAd  it  is  time  it  should  be.  It  will  not 
appear  strange  that  even  in  cases  of  criminal  prosecution  for  alleged 
offenses  against  a  State,  in  which  arises  a  defense  under  United  States  law, 
the  general  government  should  take  cognizance  of  the  case  and  try  It  in  its 
own  courts  according  to  its  own  fonus  of  proceeding." 

The  warrant  found  by  the  majority  of  the  court  in  the  Federal  Constitu- 
tion for  section  643  was  the  second  section  of  article  3  and  the  eighth  sec- 
tion of  article  1  thereof.  By  the  former  it  Is  provided  that  the  judicial 
power  of  the  Federal  government  shall  extend  to  all  cases  in  law  and 
equity  arising  under  the  Constitution  and  laws  of  the  United  States  and 
treaties  made  under  their  authority.  By  the  latter  it  is  provided  that  con- 
gress shall  have  power  to  make  all  laws  necessary  and  proper  for  canying^ 
into  execution  all  the  powers  vested  by  the  Constitution  in  the  government 
of  the  United  States  or  in  any  department  or  officer  thereof.  It  was  held 
that  a  State  prosecution  for  a  State  offense,  pending  in  a  State  oourt  In 
which  the  defendant  claims  that  the  act  for  which  he  is  being  prosecuted 
was  done  under  the  color  of  his  office  as  a  Federal  official,  was  a  case  aris- 
ing under  the  Constitution  and  laws  of  the  United  States,  to  which  the 
Judicial  power  thereof  extended,  and  that  a  law  providing  for  the  removal 
of  such  prosecution  to  the  Federal  court  was  proper  for  carrying  into  execu- 
tion such  power. 

The  warrant  so  found  for  sections  641  and  642  and  section  18  of  the  act  of 
March  1,  1876,  was  the  fourteenth  amendment  to  the  Federal  Constitution, 
and  particularly  that  part  thereof  contained  in  the  last  clause  of  the  first 
Bection  thereof,  providing  that  no  State  shall  "deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the  laws,"  and  in  the  fifth  section 


POWERS  T.  OOMMONWBALTH.  1225 

thereof,  providing  that  "the  congress  shall  have  power  to  enforce  by  appro- 
priate legislation  the  provisions  of  this  article/' 

Said  last  clause  of  the  first  section,  though  in  form  a  prohibition  simply 
against  State  action,  amounting  to  a  denial  to  any  person  within  its  Juris- 
diction of  the  equal  protection  of  its  laws,  conferred  a  right  on  such  person 
to  the  equal  protection  of  the  laws  which  he  was  entitled  to  enforce.  In  the 
<»se  of  Yick  Wo  v.  Hopkins,  118  U.  S.,  BM,  Justice  Matthews  said  that  it 
was  **a  pledge  uf  the  equal  protection  of  the  laws." 

And  in  the  case  of  Strnnder  v.  West  Virginia,  supra,  Justice  Strong  said: 
**The  words  of  the  amendment.  It  is  true,  are  prohibitory,  but  they  contain 
-a  necessary  implication  of  a  positive  immunity  or  right.'* 

As  to  the  protection  it  afforded,  Justice  Jield  had  this  to  say  in  the  case  of 
Santa  Clara  v.  So.  Pac.  R.  R.  Co.,  18  Fed.,  808:  "This  protection  attenda 
•everyone  everywhere,  whatever  be  his  positipn  in  society  or  his  association 
with  others,  either  for  profit,  improvement  oi  pleasure.  It  does  not  leave 
him  because  of  any  social  or  official  position  which  he  may  hold  or  because 
he  may  belong  to  a  political  body  or  to  a  religious  society,  or  be  a  member 
of  a  commercial,  manufacturing  or  transp^^rtation  company.  It  is  the 
shield  which  the  arm  of  our  blessed  government  holds  at  all  times  over 
every  man,  woman  and  child  in  all  the  broad  domain,  wherever  they  may 
go  and  in  whatever  relation  they  maf  be  placed." 

Said  sections  641  and  643  enforce  said  last  clause  of  the  first  section,  in  that 
they  provide  that  if  in  a  civil  or  criminal  prosecution  pending  in  a  State 
court  the  defendant  therein  is  denied,  or  can  not  enforce  therein  any  right 
secured  to  him  by  any  law  providing  for  the  equal  civil  rights  of  citizens  of 
the  United  States  or  of  all  persons  within  the  jurisdiction  thereof,  by  which 
primarily,  if  not  exclusively,  is  meant  said  clause,  he  shall  be  entitled  to 
have  the  suit  or  prosecution  removed  to  the  Federal  court.  Snid  section  18 
-of  the  act  of  March  1,  1876,  enforces  said  clause,  in  that  it  provides  for  the 
Indictment  and  conviction  in  a  Federal  court  of  any  State  official  charged 
with  the  duty  of  selecting  or  summoning  jurors  who  discriminates  against 
him  because  of  his  color,  and  to  this  extent  denies  him  the  right  to  the  equal 
protection  of  the  laws  pledged  by  said  clause. 

So  nyich,  then,  as  to  the  constitutionality  of  section  641  and  to  the  basis 
thereof. 

The  other  thing  which  it  will  be  well  to  do  before  stating  the  proceedings 
had  under  said  section,  and  considering  their  effect  upon  the  jurisdiction  of 
the  prosecution,  IS  to  give  an  outline  of  the  pioceedlngs  had  in  the  State 
courts  before  and  up  to  the  beginning  of  said  removal  proceedings,  and 
thus  fit  the  two  together. 

March  9,  ]9(>0,  said  proFecution  was  begun  by  the  issuance  of  a  warrant 
for  defendant's  arrest  by  the  county  judge  of  Franklin  county.  March  11, 
1000,  defendant  was  arrested  under  said  warrant.  March  27,  lOOii,  after  an 
examining  trial,  had  before  said  county  judge,  he  was  held  without  bail  to 
the  grand  jury  of  said  county  at  the  then  next  April  term  of  the  circuit 
'^sourt  thereof.  April  17,  1900,  an  indictment  found  by  said  grand  jury  was 
returned  into  court.  May  2,  1000,  the  prosecution  was  transferred  to  the 
-circuit  cot'.rt  of  Scott  county,  an  adjoining  county  to  Franklin,  and  in  the 
«ame  judicial  district  and  within  said  Eastern  district  of  Kentucky,  on  de- 
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feodant's  motion  for  a  change'ol  ^Miue.    BeginniDg  July  9,  a  special  ternb 
of  the  mid  Soott  Circuit  Court  irai  held,  at  which  defendant  was  tried  and 
found  guilty  by  the  jury,  who  fixed  hte  punishment  at  imprisonment  for 
life.    The  verdict  was  returned  August  18,  1900,  and  judgment  therpin  was 
entered  September  6,  1900.    The  faton  from  whom  said  jury  was  impaneled 
came  from   Scott  county,  and  said  Jury  was  composed  entirely  of  Scott 
county  Jurors.  March  88,  1901,  the  Court  of  Appeals  of  Kentucky  reveised 
this  judgment,  the  court  standhfe  lour  to  thiee  in  favor  of  the  revenal. 
Qnd  remanded  the  prosecution  to  the  lower  court  for  further  proceedings 
consistent  with  the  opinion  then  delivered.    The  grounds  of  reversal  wer» 
errors  of  the  lower  court  as  to  the  admissibility  of  testimony  and  instrac- 
tions  to  the  jury.    October  10,  1001,  at  the  regular  October  term,  1901,  of 
i^id  court,  a  second  trial  of  defendant  was  had  which  terminated  as  the 
first  trial.    The  verdict  of  the  jary.  was  returned  October  SW,  1901,  and  judg- 
ment therein  was  entered  the  same  day.    The  jurors  from  whom  this  jury 
was  impaneled  came  partially  from  Suott  county  and  partially  from  Bour- 
bon county,  an  adjoining  county  to  Scott,  and  in  the  same  State  judicial 
district,  and  said  jury  seems  ta  have  been  composed  of  six  jurors  from  Scott 
and  six  from  Bourbon.    Dec^itaber  8,  1908,  the  Court  of  Appeals  reversed 
I  this  judgment,  the  oourt  standing  four  to  three  in  favor  of  reversal,  and. 
remanded  the  prosecution  to  the  lower,  oourt  for  proceedings  consistent  with, 
the  opinion  then  delivered.    The  grounds  of  reversal  were  the  same  as  on 
the  first  appeal,  and.  In  addition,  the  refusal  of  the  judge  of  the  lower  court 
to  vacate  the  bench  at  the  second  trial; therein,  upon  defendant's  filing  aik 
affidavit  under  section  068  of  the  Kentucky  Statutes,  co  the  effect  that  said 
Judge  would  not  give  him  a  fair  and  impartial  trial  and  setting  forth  at 
large  the  facts  upon  which  he  based  this  olalm.    On  the  filing  of  the  man- 
date of  the  Court  of  Appeals  in  the  lower  oourt  said  judge  refused  to  vacate 
the  bench,  and  thereafter  was  required  to  do  so  by  a  writ  of  prohibltioik 
from  the  appellate  oourt.    Thefeupon  a  special  judge  was  appointed  by  the 
governor  to  try  the  case  at  the  next  trial.    Beginning  August  S.  1909,  s 
special  term  of  the  Scott  Circuit  Court  was  held,  at  which  defendant  was 
again  tried  and  found  guilty,  but  this  time  the  jury  fixed  his  punishment 
at  death  instead  of  imprisonment  for  life,  as  had   been  don<;  by  the  two 
former  juries.    The  verdict  was  returned  August  80,  1908,  and  judgment 
thereon  was  entered  the  same  day.    The  jurors  from  whom   this  jury  was 
impaneled  came  from  Bourbon  county,  and  said  jury  was  composed  entirely 
of  Bourbon  county  jurors.    December  6,  1904,  the  Court  of  Appeals  reveraed 
this  judgment,  the  court  standing  four  to  three  in  favor  of  reverssl,  and 
remanded  the  prosecution  to  the  lower  oourt  for  proceedings  consistent  with 
the  opinion  then  delivered.    The  grounds  of  reversal  were  the  entering  of 
the  judgment  upon  the  verdict  ^of  the  jury  the  same  day  it  was  returned,  in 
Tiolation  of  a  Code  provisioD*  when  defendant  was  seeking  more  time  for 
filing  additional  grounds  for  new  trial  and  improper  conduct  on  the  part  of 
one  of  the  employed  counsel  for  the  Commonwealth  in  his  argument  to  the 
Jury.     Theretofore  a  jury  In  the  Franklin  Circuit  Court  had  convicted 
James  B.  Howard,  claimed  to  be  the  assassin  of  William  Goeble,  of  bis> 
murder,  and  fixed  bis  punishment  at  impnlaoiiment  for  life.    Said  oouniel» 
in  his  argument  to  the  jury,  made  this  statement  in  regard  to  that  Terdict» 
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to  yf\t:  '^Howard  was  not  hunfc«  btt^«lefr6D  of  the  twelve  Jurors  who  tried 
him  were  In  favor  of  hanging  him  and  one  was  for  life  Imprisonment,  and 
the  eleven  had  to  oome  to  the  one-,'*  whloh  the  lower  court  permitted  to  be 
made  against  defendant's  objection,  the  opinion  df^llvered  In  the  Court  of 
•  Appeals  on  three  separate  hearings  therein  may  be  found  reported  as  fol- 
lows, to  wit:  Powers  ^.  Commonwealth,  110  Ky.,  886;  Powers  v.  Common- 
wealth, 114  Ky.,  387;  Powers  v.  Gommonwealth,  96  Ky.  Law  Rep.,  1111. 

The  term  of  ofQoe  of  one  of  the  Judges  of  the  Court  of  Appeals,  who  concurred 
In  the  said  Judgments  of  reversal,  expired  on  the  1st  day  of  January  lB6t» 
and  he  was  succeeded  by, the  judge  of  theJScott  Circuit  Court,  who  presided 
at  the  first  two  trials,  having  been  elected  to  said  position  at  the  regular 
November  election  in  1904.  Upon  bis  vacating  the  ofl9ce  of  circuit  judge 
an  appointment  was  made  by  the  governor  to  fill  the  vacancy  until  the  No- 
vember election  In  this  year.  May  8,  .1906,  the  third  day  of  the  May  term, 
1906,  of  said  Soott  Circuit  Court,  the  mandate  of  the  Court  of  Appeals 
Issued  upon  its  last  Judgment  of  levenaal .  was  filed  In  the  Scott  Circuit 
Court,  and  the  prosecution  was  set  for  a  fourth  trial  at  a  speolal  term  to 
begin  the  10th  of  this  month,  three  days  henoe,  when  a  trial  will  be  had  In 
said  court  before  the  Judge  appointed  ttf  fill -said  vacancy,  if  Jurisdiction  of 
the  prosecution  remains  in  the  State  court.  ^ 

It  is  now  id  order  to  state  the  proceedings  had  under  section  641.  and  after 
doing  60  to  consider  the  question  whether  their  effect  has  been  to  work  a 
transfer  of  Jurisdiction.  Those  proceedings  were  begun  in  th«;  Scott  Circuit 
Court  May  8,  1905.  immediately  upon  the  filing  of  the  mandate  of  the  Court 
of  Appeals  as  herelnbeford  stated.  At  that  time  defendant  tendered  to  said 
court  a  petition  for  the  removal  of  the  prosecution  from  that  court  to  this 
court,  and  moved  that  he  be  permitted  to  file  the  same.  Upon  the  objection 
of  the  Commonwealth  said  court  refused  to  permit  said  petition  to  be  filed. 
The  next  circuit  court  of  the  United  States  in  this  district  held  thereafter 
was  the  London  term,  which  began  May  8,  1906,  five  days  after  the  tender- 
ing of  the  petition  for  removal  to  the  State  court.  On  that  day,  upon  de- 
fendant's motion,  a  partial  transcript  of  the  record  of  the  State  court— all 
that  the  cl<»k  thereof  was  able  tn  furnish  in  the  meantime— was  filed,  and 
the  cause  was  docketed  in  said  court.  The  Commonwealth  objected  to  this 
action  of  the  court  and  upon  its  being  had  moved  to  set  It  aside,  which  mo- 
tion was  overruled.  Leave  was  then  granted  to  the  defendant  until  the  8th 
day  of  June  thereafter  to  procure  and  file  an  additional  transcript,  which 
has  been  done  within  the  time  limited.  The  motion  for  the  writ  of  habeas 
corpus  was  made  at  the  time  of  filing  the  partial  transcript  and  docketlnic 
the  cause,  and  after  the  filing  thereof,  to  wit,  on  June  8,  said  motion  was 
taken  up,  argued  and  submitted. 

We  are  now  In  position  to  confront  ihe  question  raised  by  said  motion  for 
a  writ  of  habeas  corpus,  to  wit:  Whether  the  effect  of  said  removal  proceed- 
ings has  been  to  work  a  transfer  of  jurisdiction.  Three  things  are  essential 
in  order  that  they  should  have  had  that  effect.  The  first  thing  is  that  It 
must  appear  that  the  defendant  has  a  right  which  he  Is  entitled  to  enforoe. 
The  second  Is,  that  it  must  appear  that  such  right  Is  a  right  secured  to  him 
by  a  law  providing  for  the  equal  civil  rights  of  citizens  of  the  United  States, 
or  of  all  persons  within  the  Jurisdiction  of  the  United  States,  1.  e.,  a  right 
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secured  to  him  by  the  equal  protection  of  the  law's  clause  of  the  fourteenth 
amendment.  It  Is  not  suflScient  that  it  be  a  right  which  he  Is  entitled  to 
enforce.  It  must  be  a  right  so  secured  to  him.  The  third  and  last  thin'g 
Is,  that  it  must  appear  that  the  defendant  is  denied  such  right,  or  can  not 
•enforce  it  in  State  courts  having  Jurisdiction  of  the  prosecution  against 
him  within  the  meaning  of  section  641. 

The  petition  for  removal  contains  two  paragraphs,  in   each  of  which  de- 
fendant states  a  separate  right  which  he  claims  he   is  entitled  to  enforce  is 
-secured  to  him  bj  said  clause  of  the  fourteenth  amendment  and    is  denied 
him  and  can  not  be  enforced  by  him  in  the  State'courts  in  the  prosecution 
therein  against  him.    That  stated  in  the  first  paragraph  is  the  right  to  be 
released  from  further  custody  under  the  charge  against  him,  because  of  a 
pardon  for  said  offense  issued  to  him  March  10,  1900,  the  day  after  his  arrest, 
by  William  8.  Taylor,  then  claiming  to  be  governor  of  Kentucky.     That 
stated  in  the  second  paragraph  is  a  right  to  have  the  jurors,  from  which  the 
jury  is  to  be  impaneled  that  is  to  try  him,  selected  from  persons  possessing 
the  statutory  qualifications,  without  discriminating  against  those  of  theni 
who  belong  to  the  same  poliiicnl  class  to  which  he  belongs,  to  wit.  Repub- 
licans, because  of  their  Iselonging  to  such  class. 

I  prefer  to  talce  up  the  right  stated  in  the  second  paragraph  first,  and 
consider  and  determine  whether  defendant  has  any  such  right— whether,  if 
he  has,  it  Is  secured  to  hlin  by  snid  clause  of  the  fourteenth  amendment — 
and  whether,  if  it  is,  it  is  denitnl  him  or  can  not  be  enforced  by  him  in  the 
State  courts  in  the  prosecution  against  him.  'The  first  two  questions  go 
together,  for  it  is  not  claimed  that  he  has  any  such  right  other  than  by 
virtue  of  said  clause  of  the  fourteenth  amendment.  It  is  to  be  noted  that  if 
he  has  any  such  right  it  is  only  in  relation  to  State  action.  It  is  not  in 
relation  to  individual  action  npnrt  from  State  connection.  Of  course  it 
could  not  well  be  otherwise,  for  no  one  has  anything  to  do  with  the  selec- 
tion  of  jurors  but  some  person  acting  for  and  on  behalf  of  the  State.  If  it 
exists,  however,  it  is  a  right  in  relaticm  to  State  action  through  any  of  its 
agencies.  Justice  Field,  in  Ho  Ah  Kow  v.  Nunan,  Fed.  Cas.,  No.  6546, 
said:  "This  inhibition  upon  the  State  applies  to  all  the  instrumentalities 
and  agencies  employed  in  the  administration  of  its  government,  to  its  ex- 
ecutive, legiFlntive  ami  judicial  departments,  and  to  the  subordinate  legis- 
lative bodies  of  counties  and  cities." 

The  right  secured  hy  said  clause,  when  its  language  is  departed  from,  is 
almost  invnrlahly,  if  not  entirely,  referred  to  as  a  right  to  have  the  St^ite  re- 
frain from  unjust  or  unreasonable  discrimination.  A  State  has  a  right  to 
discriminate  between  persons  within  its  jurisdiction,  but  such  discrimina- 
tion must  be  along  just  and  reasonable  lines.  A  discrimination  that  is 
without  a  just  or  reasonable  basis  is  purely  arbitrary.  And.  as  said  by 
Justice  Matthews  in  Ylck  Wo  v.  Hopkins,  supra,  the  principles  upon  which 
the  institutions  of  our  government  are  supposed  to  rest  "leave  no  room  for 
the  play  and  action  of  purely  personal  and  arbitrary  powers. ''  He  said 
further  therein  as  follows,  to  wit: 

"Though  the  law  itself  be  fair  on  its  face  and  impartial  in  appearance, 
yet  if  it  is  applied  and  administered  by  public  authority  with  an  evil  eye 
and  an  unequal  hand,  so  as  practically  to  make  unjust  and  illegal  discrim- 
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Inatlons  between  persons  In  slmDor  circumstances,  mnterial  to  their  rights, 
the  denial  of  equal  justice  is  still  within  the  prohibition  of  the  Constitu* 
tlon." 

As  a  rule,  at  least,  discrimination  by  a  State  between  olassee  of  persona 
within  its  jurisdiction  is  unjust  and  unreasonable.  Justice  Matthews,  in 
the  case  last  mentioned,  in  referring  to  the  ordinance  luToWed  therein, 
which  left  the  question  as  to  who  might  carry  on  the  laundry  business  in 
San  Francisco,  in  wooden  buildings,  to  the  arbitrary  consent  of  a  board  of 
super-visors,  who,  in  administering  it,  lefused  consent  to  Chinese,  said : 
'**The  fact  of  this  disci iminntion  is  admitted.  Ko  reason  for  it  is  shown, 
and  the  conclusion  can  not  be  resisted  that  no  reason  for  tt  exists  except 
hostility  to  the  race  and  nationality  to  which  the  petitioners  belong,  and 
which  In  the^eye  of  the  law  is  not  justified.  The  discrimination  is,  there- 
fore, illegal,  and  the  public  administration  which  enforces  it  is  a  denial  of 
the  equal  protection  of  the  laws  and  a  violation  of  the  fourteenth  amend- 
ment of  the  Constitution." 

In  the  case  of  Holden  v.  Hnrdy,  169  17.  S  ,  86«J,  in  referring  to  a  discrim- 
in&tion  by  a  i^tate  through  legislative  action,  Justice  Brown  said:  **The 
question  in  each  case  is  whether  the  legislature  has  adopted  the  statute  In 
exercise  of  a  reasonable  discretion,  or  whether  its  action  be  a  mere  excuse 
for  an  unjust  discrimination,  or  the  oppression  or  spoliation  of  a  particular 
class." 

In  the  case  of  Ho  Ah  Kow  v.  Nunan,  pupra,  Justice  Field,  in  referring  to 
similar  discrimination,  snid:  "But  in  our  country  hostile  and  discrim- 
inating legislation  by  a  iHUite  against  persons  of  any  class,  sect,  creed  or 
nation,  in  whatever  form  it  may  be  expressed,  is  forbidden  by  the  four- 
teenth amend  ru  en  t." 

And  in  the  case  of  Gibson  v.  Migsissippi,  supra.  Justice  Harlan  said:  "In 
the  administrnliion  of  criminal  justice  no  rule  can  be  applied  to  one  class 
which  is  not  applicable  to  all  other  classes." 

In  the  matter  of  selecting  jurors  it  is  well  settled  that  there  may  be  a 
discrimination  by  the  ^tate  between  persons  within  its  jurisdiction  that  is 
just  and  reasonable,  and  hence  right  under  the  fourteenth  amendment. 
Justice  Strong  alluded  to  such  discrimination  in  Straudei  v.  West  Virginia, 
supra,  when  he  said:  "We  do  not  say  that  within  the  limits  from  which  it 
Is  not  excluded  by  the  amendment  a  State  maj  not  piescribe  the  qualifica- 
tions of  its  jurors,  and  in  su  doing  make  discriminations.  It  may  confine 
the  selection  to  males,  to  freeholdf^rs,  to  citizens,  to  pernons  within  certain 
ages  or  to  persons  having  educational  qualifications.  We  do  not  believe  the 
fourteenth  amendment  was  ever  intended  to  prohibit  this.  Looking  at  Its 
history  it  had  no  such  purpose." 

Beyond  such  discrimination  a  class  discrimination  in  the  .^election  of 
jurors  is  unjust  and  unreasonable.  In  the  cases  heretofore  cited,  beginning 
with  Strauder  T.  West  Virginia,  in  which  the  consstitutionalitj  of  section 
641  was  held  or  assumed,  it  was  held  or  assumed  that  a  discrimination  in 
the  selection  of  jurors  against  negroes  because  of  their  color  was  unjust 
and  unreasonable,  and '  hence  in  violation  of  the  fourteenth  amendment. 
No  occasion  has  arisen  heretofore  to  decide  whether  any  other  class  discrim- 
ination in  the  selection  of  jurors  was  likewise  unjust  and  unreasonable  and 
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Buch  a  violation.  But  in  the  oaae  of  Strauder  t.  West  VirgiDia,  eupn, 
Justioe  HtroDK  aaid:  *'If  in  those  States  where  the  colored  people  constitnte 
a  majority  of  the  entire  population  a  law  should  be  enacted  excluding  all 
white  men  from  Jurj  service,  thus  denying  to  them  the  privilege  of  partici- 
pating equally  with  the  blacks  in  the  administration  of  justioe,  we  appre- 
hend no  one  would  be  heard  to  claim  that  it  would  not  be  a  denial  to  white 
men  of  the  equal  protection  of  the  laws.  Nor  if  a  law  should  be  pasfied  ex- 
cluding all  naturalized  Celtic  Irishmen,  would  there  be  any  doubt  of  Its  in- 
oonslstency  with  the  spirit  of  the  amendment." 

Judge  Barker,  in  his  separate  opinion  rendered  on  the  last  hearing  of  this 
prosecution  in  the  Court  of  Appeals  (96  Ky.  Law  Rep.,  1116)  sums  up  the  posi- 
tion of  the  Supreme  Court  of  the  United  States,  in  this  particular,  in  these 
words:  *'The  Supreme  Court  of  the  United  States,  the  final  arbiter  In  all 
matters  involving  the  Federal  Constitution,  has  uniformly  held  that  the 
exclusion  from  juries,  grand  or  petit,  of  persons  iMlonging  to  a  class  for  the 
sole  reason  that  they  belonged  to  such  class,  is,  as  to  a  member  of  the  ex- 
cluded class  being  tried  under  a  charge  of  crime,  a  deprivation  of  the  equal 
protection  of  the  laws.  This  question  has  generally  arisen  in  cases  involv- 
ing the  exclusion  and  trial  of  negroes.  This  might  well  be  expected  in  the 
confusion  of  adjusting  the  rights  of  this  race  from  their  former  condition  of 
slavery  to  that  of  citizens  under  the  thirteenth,  fourteenth  and  fifteenth 
amendments.  But  the  application  of  the  principle  under  discussion  is  not 
oon fined  to  the  rights  of  negroes.  It  extends  to  every  person,  whatever  his 
race,  color  or  political  affiliation— if  his  legal  rights  have  been  denied  solely 
because  thereof. ' ' 

There  would  seem,  therefore,  to  be  no  room  to  question  that  the  defendant 
has  the  right  which  he  asserts  In  the  second  paragraph  of  his  petition,  to 
wit,  to  have  the  juiors  from  which  the  jury  is  to  be  impaneled,  that  its,  to  try 
him,  sel«H9ted  from  persons  possessing  the  statutory  qualifications,  wltiiout 
discrimination  against  those  of  them  who  are  members  of  the  same  political 
class  as  defendant,  because  oMheir  belonging  to  such  class,  and  that  It  is  a 
right  secured  to  him  by  the -equal  protection  of  the  law's  clause  of  the  four- 
teenth amendment.  The  right  which  he  thus  has  is  a  right  against  discrim- 
ination on  that  account.  It  is  not  a  right  to  a  mixed  jury,  i.  p.,  to  have 
the  jury  members  of  the  political  class  to  which  he  belongs.  On  this  point 
Justioe  Strong  had  this  to  say  in  Virginia  v.  Rives,  supra:  '* Nor  did  the 
refusal  of  the  ooart  and  the  counsel  for  the  prosecution  to  allow  a  modillGa- 
tion  of  the  venire,  by  which  on«^ third  of  the  jury,  or  a  portion  of  it,  should 
be  composed  of  persons  of  the  petitioner's  own  race,  amount  to  anj  denial 
of  a  right  secuied  to  them  by  any  law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States.  The  privilege  for  which  they  moved,  and 
which  they  also  asked  from  the  prosecution,  was  not  a  right  given  or  secured 
to  them  or  to  any  person  by  the  laws  of  the  State  or  by  any  act  of  congress, 
or  by  the  fourteenth  amendment  bf  the  Constitution.  It  is  a  right  to  whicb 
every  colored  man  is  entitled;  that,  in  the  selection  of  jurors  to  pass  upon 
his  life,  liberty  or  property,  there  shall  be  no  exclusion  of  his  raoe  and  no 
discrimination  against  them  bedause  of  their  oolor.  But  this  is  a  dltfcient 
thing  from  the  right  Which  it  is  nsmrted  was  denied  to  the  petitioner  by  the 
State  court,  viz.,  a  right  to  have  the  jury  composed  in  part  of  oolored  men. 
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two  persons,  one  of  whom  shall  be  clerk  of  the  court,  and  the  other  a  peraoii 
of  opposite  politics  to  the  clerk,  and  such,  no  donbt,  is  the  rule  in  all  the 

Federal  courts. 

It  remains,  so  far  as  this  branch  of  the  case  is  oonoemed,  to  consider  and 
determine  whether  within  the  meaning  of  section  641  it  appears  that  de- 
fendant is  denied,  or  can  not  enforce,  in  the  State  courts  this  constitutional 
rlRht  thus  determined  to  be  his.  It  will  be  noted  that  be  is  entitled  to  a 
removal  if  either  he  is  denied  or  can  not  enforce  such  right  therein.  Jus- 
tice Bradley,  in  the  case  of  Texas  v.  Qalnes,  Fed.  Case  No.  18,847,  in  refer- 
ring  to  the  third  section  of  the  original  Civil  Rights  Act  of  April  9,  186R. 
substantially  the  same  as  section  641  In  wording,  said:  **What  says  the  third 
section?  How  does  It  describe  and  define  those  who  are  within  the  meaning 
of  the  act?  It  defines  them  as  'permnE  who  are  denied  or  can  not  enforce  in 
the  courts  or  Judicial  tribunals  of  the  State  or  locality  where  they  may  be 
any  of  the  rights  secured  to  them  by  the  first  section  of  this  act. '  Here  are 
two  classes:  First,  persons  who  are  denied  any  of  the  rights  secured  to 
them  by  the  first  section  of  the  not;  second,  persons  who  can  not  enforce  in 
the  courts  any  of  said  rights." 

And.  first,  does  it  appear  that  the  defendant  Is  so  denied  the  right  In  ques- 
tion? Here,  Coo,  the  question  breaks  in  two.  What  facts  appear  ic  relation 
to  a  denial  thereof?  And  what  is  the  proper  legal  construction  to  be  placed 
upon  such  fnctfi? 

It  will  aid  in  presenting  them  to  make  a  preliminary  statement  in  regard 
to  two  matters.  One  relates  to  the  method  of  selecting  jurors  prescribed  by 
the  statute's  of  Kentucky.  A  certain  number  of  jurors  are  selected  annually 
by  three  jury  commissioners  appointed  annually  fOr  each  county  by  the 
Judge  of  the  circuit  court.  In  {^cott  county  the  jury  commissioners  seem  tn 
be  appointed  each  year  at  the  regular  October  term  of  the  circuit  court 
thereof.  The  names  of  the  Jurors  thus  selected  are  placed  by  the  commis- 
sioners in  a  wheel,  and  the  regular  grand  and  petit  jurors  for  each  term 
thereafter  during  the  year  are  drawn  from  the  wheel.  The  commissioners 
draw  the  panels  for  the  first  term  thereafter,  and  the  circuit  judge  draws 
them  for  the  subsequent  terms.  The  statute  provides  that  the  commission- 
ers shall  be  intelligent  and  discreet  housekeepers  of  the  county,  over  twenty- 
one  yearg  of  age,  resident  in  different  portlonsTff  the  county,  and  having  no 
action  in  court  requiring  the  intervention  of'a  jury.  They  are  required  to 
select  the  jurors  from  the  intelligent,  sober,  discreet  and  impartial  citizens, 
resident  housekeepers  In  different  portions  of  the  county,  over  twenty-one 
years  of  age.  It  is  provided  that  the  judge  of  the  circuit  court  may  at  any 
time  during  the  term  when  It  is  necessary,  when  the  regular  panel  is  for 
any  renson  exhausted,  draw  and  select  from  the  wheel  other  persons  to  act 
as  grand  and  petit  jurors,  or  he  may,  in-  his  discretion,  direct  that  Fuch 
jurors  be  supplied  from  bystanders. 

The  other  matter  referred  to  is  the  number  of  peremptory  challenges 
allowed  In  the  State  courts  in  a  felony  prosecution.  They  are  five  tn  the 
Commonwealth  and  fifteen  to  the  defendant. 

Now  nR  to  the  facts  that  appear  In  relation  to  a  denial  of  defendant*?  said 
"constitutionnl  right.  And,  first,  what  facts  are  alleged  in  the  second  para- 
graph of  the  petition? 
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Four  ciroumstanceB  are  alleged  tbathaTe  a  tendencj  to  induce  a  susplclOD^ 
If  not  an  actual  belief,  that  Id   the  eelectloo  of  the  jurors  from  which  the 
Jury  that  tried  defeudant  on  each  occasion  came  those  persons  qualified  for^ 
jury  service  who  belonged  to  the  same  political  class  as  defendant,  to  wit,, 
Bepublioans,  were  purposely  excluded  therefrom,   and  thus  discriminate^ 
against.    The  first  is  the  existence  of  a  state  of  feeling  against  the  defend- 
ant on  the  part  of  those  of  opposite  politics  because  of  his  alleged  offense. 
It  is  alleged   that  at   the  regular  election  for  governor  and  other  State, 
officials,  in  November,  Ib^,  said  William  Goebel  was  the.  Democratic  can- 
didate for  governor;  said  William  8.  Taylor  was  the  Republican  candidate, 
therefor,  and  the  defendant  was  the  Republican  candidate  for  the  office  of 
secretary  of  state;    that  said  Taylor,  defendant,  and  the  other  Republican 
candidates  were  declared  eleote<]  and   inducted  Into  their  respective  offices;, 
that  thereafter  Goebel  contested  Taylor's  right  to  the  office  of  governor;  de- 
fendant's opponent  contested  his  right  to  the  office  of  seoretaiy  of  state,  an(\ 
like  contests  were  had  as  to  the  other  offices;  that  it  was  pending  said  con- 
test that  Goebel  was  assassinated;    that   the  public  mind  was  greatly  in-, 
flamed  and  bitter,  and  intense  political  animosities  were  excited  and  fos- 
tered by  reason  of  said  election,  contest  and  assassination;  and  that  such, 
feelings  existed  at  each  of  said  three  trials,  and  still  existed  against  him  on, 
the  part  of   Goebel  Democrats  throughout  the  State,  and  particularly   in, 
Scott  county.    At  the  election  in  1809  there  was  a  split  amongst  the  Demo- 
crats.   John  Young  Brown  ran  as  an  independent,  and  by  Goebel  Demo- 
crats is  meant  those  that  supported  Goebel.     The  second  is  that  those  wha 
had  to  do  with  selecting  the  jurors  from  whom  the  three  juries  came  were 
all  Goebel  Democrats.    The  third  is  that  at  the  time  of  each  of  the  triala 
there  were  in  Scott  and  Bourbon  counties  such  a  number  of  Republicans. 
Qualified  for  jury  eervice  that  it  is  uot  likely  that  a  jury  would  have  been 
obtained   having   no  Republicans  upon   it.    It  is  alleged   that  at  the  presi- 
dential election  in  November,  1900,  2,500-  Democratic  and  2,100  Republican 
votes  were  cast  in  Scott  county ;    that  in  the    presidential  election   in   1896. 
2,H00  McKlnley  and  8,300  Bryan  votes  were  cast  In   Bourbon   county,  and 
that  at  the  State  election  in  1899  Taylor  received  twenty-seven  more  votes 
than  Goebel  In  Bourbon  county. 

It  appears  from  the  returns  that  at  the. last  three  presidential  elections, 
in  Eaid  two  counties  the  vote  was  as  follows: 

SCOTT  COUNTY. 

Dem.  Rep. 

votes,  votes. 

1896  2,874  1,718 

1900 2,539  2,107 

1904 2,287  2,111 

The  average  Democratic  vote  for  the  three  elections  was  2,878,  and  the 
average  Republican  vote  for  same  was  1,977.  For  the  last  two  years  the. 
former  average  was  2,888  and  the  later  2,100. 

BOURBON  COUNTY. 

Dem.  Rep. 

^otes.  votes. 

1896 2,210  2,578- 

1900 2,411  2,217 

1904 2,586  2.147- 
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The  average  Democratic  vote  for  the  three  elections  was  2,408  and  the  aT- 
"erafte  Bepubllcan  vote  for  the  same  was  2,814.  For  the  last  two  jears  tlie 
Tortuer  avearge  was  2,496  qdcI  the  latter  2,189.  It  is  further  alleged  that  the 
number  of  white  Republican  voters  in  Scott  county  Is  about  1,2100,  and  that 
In  Bourbon  oonntj  three-flfths  of  the  Republican  voters  are  negroes,  which 
would  make  the  white  Republican  voters  in  Bourbon  county  about  900. 
TThe  proportion  of  Democratic  Toters  to  Republican  white  voters  in  Scott 
t:ountj  is  not  as  great  as/  two  to  one.  In  Bourbon  county  it  is  somewhat 
less  than  two  to  one,  and  not  as  great  as  three  to  one.  If  then,  no  more  In 
'proportion  of  Democratic  voters  were  disqualified  or  excusable  from  jury 
-service  than  Republican  white  voters—which  it  is  reasonable  to  conclude  la 
the  case— it  follows  that  the  proportion  of  Democratic  qualified  and  nonex- 
xsusable  jurors  to  Republican  white  qualified  and  nonexcusable  jurors  In 
Scott  county  was  not  as  Rreat  ns  two  to  one,  and  In  Bourbon  county  it  was 
between  three  to  one  and  two  to  one.  The  fourth  and  last  circumstance 
teferred  to  Is,  that  upon  neither  one  of  the  three  juries  that  tried  defendant 
was  there  a  single  Republican.  As  to  the  composition  of  the  first  jury,  it 
is  alleged  that  it  was  composed  **almoEt,  if  not  entirely,  of  Qoetel  Demo- 
xsrats,  and  no  Republicans;"  as  to  the  second  Jury,  that  it  was  composed 
^'entirely  of  Qoebel  Democrats;"  and  as  to  the  third,  that  it  was  composed 
^'entirely  of  Goebel  Democrats— one  juror  a  Goebel  supporter,  but  of  doutt- 
Tnl  politics,  excepted.'' 

Then  certain  acts  ore  alleged  in  relation  to  the  selection  of  the  jurors  from 
Which  hftid  juries  were  Impaneled,  and  to  the  impaneling  of  the  juries  there- 
from, which,  taken  In  connection  with  said  circumstances,  establish,  if 
true,  that  in  such  selection  Republicans  were  discriminated  against  and 
puiposely  excluded  therefrom,  in  order  that  there  might  not  be  any  of  them 
on  the  jury  to  try  defendant,  and  that  the  »Scott  Circuit  Court  held  that 
fiuch  discrimination  was  not  illegal,  and  that  the  defendant  had  no  right  to 
hnve  it  refrained  from.  It  is  alleged  as  to  the  first  trial  at  the  July-August, 
1900,  special  term  that  there  were  in  the  wheel  the  names  of  100  undrawn 
jurors,  placed  there  prior  to  the  election  of  1899  and  the  a Rsassi nation  of 
Goebel  hy  impartial  and  unbiased  jury  commissioners  appointed  by  the  cir- 
cuit judge  in  October,  1899;  that  upon  the  regular  panel  being  exhausted 
defendant  moved  said  judge  to  select  additional  Jurors  required  from  the 
wheel,  ond  that  he  refiiSed  to  do  so,  and  directed  the  sheriff  of  Scott  county 
to  summon  first  100  men  and  then  forty  men  for  jury  service  from  said 
county,  ftnd  to  summon  no  man  from  Georgetown,  the  county  seat  of  said 
county,  but  to  go  out  in  the  county  for  that  purpose;  that  the  men  so  sum- 
muned  were,  with  the  exception  of  three  or  four  Republlconsand  Independ- 
ent Democrats,  known  to  be  partisan  Democrats,  ond  were,  with  said  ex- 
ception, purposely  summoned  because  of  their  known  party  affiliation;  Uiat 
when  the  men  so  summoned  appeared  in  court  they  were  seated  on  the  side 
of  the  court  room  separate  and  opart  from  the  spectators  and  other  persons, 
and  said  judge,  without  notice  to  defendant  or  his  counsel,  or  making  any 
request  of  either  of  them,  left  the  bench,  went  to  the  place  where  said  venire- 
men were  seated,  called  them  up  to  Lim  one  at  a  time,  not  in  defendant's 
or  his  counsers  hearing,  and,  without  swearing  them,  excused  such  of  them 
as  he  saw  fit  from  jury  ^service;  and  that  from  the  Jurors  so  summoned  tha 
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first  Jury  was  obtained.    As  to  the  second  trial  at  the  regular  October  term, 
1900,  it  is  alleged  that  at  the  October  term,  1900,  when  an  appeal  was  pend- 
ing from  the  jadgment  entered  npon  the  verdict  of  the  first  jur^,  and  there 
was  a  possibilitj  of  its  being  reversed  and  another  trial  had,  said  judge  ap- 
pointed as  jurj  oomraissioneis  John   Bradford,  Ben   Mallor^'  and  H.  H. 
Haggard,  all  Goebel  Democrats;  that  said  jury  commissioners  placed  in  the 
wheel  the  names  of  900  citizens  of  Scott  county,  196  of  whom  were  Goebel 
Democrats,  and  five  of  whom  were  Republicans;  that  of  the  names  so  placed 
In    the   wheel   76  were   drawn   at   the    regular   February   and   May,  1900, 
terms  of  said  court,  and  196   were  drawn  at  the   regular  October,    1901, 
term,    upon   defendant's  second   trial;    that    of    the   five   Kepublians    so 
placed   in   the   wheel  at  the  beginning,  one  was  drawn   at   the   February 
term,    one  at   the   May    term,   and  the  other  three  at  the  October  term; 
that   of     the   three   drawn    at    the    October   term   two   were  disqualified 
by   previously    formed    opinions,    and  the   other    was  peremptorily   chal- 
lenged   by   the  Commonwealth;    that  the  jury    was    not    obtained   from 
said  Scott  county  Jurors,  probably  as  much   ns   six   Jurors  being  obtained 
therefrom,  and  the  sheriff  was  directed  to  summon  veniremen  from  Bour- 
bon  county;    that  he  summoned   168  veniremen  from   said  county,  all  of 
whom  were  Goebel  Democrats  except  three,  who  were  Republicans;    and 
that  from   the  jurors  so  summoned  the  remaining  jurors  of  the  second  jury 
were  obtained.    As  to  the  third  jury  at  the  last  trial  at  the  special  term  in 
August,  1908,, it  is  alleged  that  176  Jurors  weie  summoned  from  Bourbon 
county  and  of  them  three,  or  possibly  four,  were  Republicans,  and  the  re- 
maining 179  or  178  were  Goebel  Demooi;atB,  and  were  summoned   because 
they  differed  politically  from  defendant.     It  is  further  alleged  that  on  each 
of  said  trials  Republicans  and  Independent  Democrats  qualified  for  Jury  ser- 
vice were  Intentionally  passed  by  in  selecting  and  summoning  venireman, 
in  order  that  defendant  might  not  have  a  fair  trial  by  a  jury  of  his  peers 
impartially  selected,  but  to  the  end  that  a  jury  might  be  selected  to  convict 
him ;  that  in  the  second  trial  he  objected  to  the  formation  of  a  jury  from 
the  veniremen   summoned,  and  moved   the  court  to   discharge  the  entire 
venire  on  the  ground  that  he  could  not  obtain   a  fair  trial   before  a  jury 
selected  therefrom,  and  filed  an  affidavit  in  support  thereof;  but  although 
the  statements  In  said  affidavit  were  true,  and  known   to   be  true  by  the 
court,  he  was  forced  to  submit  to  trial  before  a  jury  composed  as  heretofore 
stated;  thac  on  the  third  ond  last  trial  he  asked  the  court  to  admonish  the 
sheriff  to  summon  an  equal  number  of  men  of  each  political  party,  which 
request  was  refused ;  that  he  then  asked  the  court  to  instruct  him  to  summon 
the  talesmen  as  he  came  to  them,  regardless  of  political  aflflllation,  which  re- 
quest was  also  refused;  and  that  at  each  of  said   trials  the  facts  in  relation 
to  the  jurors,  as  heretofore  stated,  were  embraced  in  affidavits  filed  in  sup- 
port of  challenges  to  the  panel  and  the  venire,  and  objections  to  the  forma- 
tion of  the  jury  from  the  men  so  summoned,  and  also  in  the  motions  and 
grounds  for  new  trial,  prepared  and  filed  on  behalf  of  defendant  at  each  of 
the  trials;   but  they  were  disregarded  by  the  court,  aud  defendant's  chal- 
lenges to  the  panels  and  to  the  venire  and  motions  for  new  trial  in  each  in- 
stance were  overruled. 
The  Commonwealth  of  Kentucky  has  not  filed  a  reply  to  said  petition  for 


allegations  thereof.     Said   allegntlotii  ninst,  tiieietara.  be  icnrM  annr 
HTe  In  so  tar  an  they  ma;  b«  coDtmlloted  by  tbe  (raDfcrlpt  on  tih  hir^ic 

In  the  cav  of  DIallOB  t.  C.  ,  N.  O.  &  T.  P.  Ry.  Co.,  10  FmL,  r.\.  Jud;r  ' 
Blobard*.  Id  dlacufaloH  the  ■fllriuatlvK  allegatlont  of  i  petllloD  foinii..ti! 
In  a  olvll  null  under  Che  Jurlixllctlannl  acta  of  l88T-lD)fl.nId:  "If  lhr>^ aii- 
menta  were  not  Irne,  the  plaintiff  eboald  have  deoM  tb«pi,  icd  an  i:^- 
wunld  then  have  been  made  for  the  cuurt  below  to  trf  ind  demniini^  .Ni 
anawer  nas  filed,  no  Ibbub  In  anr  other  wut  was  taken.  TheplainnO  'V 
tentrd  hlmHelt  nlth  making  a  luution  to  reniaiid,  and  whlcb  onl;  nM  i 
lenal  queatlon,  nanielj,  whether,  upon  the  racta  «ta(>4  In  the  prilEli's  ^I 
TCDiuTrfl,  taken  lo  oonoectloD  with   the  record,  a  case  for  miiai>l'>«n» 

Id  the  caae  of  Whitton  t.  Totullason,  IflU  H.  S.,  gsi,  Jafth^  llra.<.  in  n^ 
ferrlns  to  a  petition  for  a  writ  ot  habeas  co-pu(  under  aecllont  TjI-Ta  V  ^ 
BcTlsed  StatuteB.  uld:  "In  a  petition  for  a  writ  of  habeae  cat;u».  <''!-  i 
bj  oath  ot  the  petitioner,  ai  re(|nlred  b;  tj.  S.  BeTlned  Statntet,  n-UKn::! 
tact!  duly  alleged  ma;  be  taken  to  be  true,  unlen  denial  b;  thr  Mi.it  <; 
controlled  by  other  evidence.  But  no  allegation  of  font  Id  Ok  pfililcn  'i' 
be  aaeunied  to  be  admitted  unless  distinct  and  nnamblgaoat." 

The  allegations  at  the  petition  for  removal  are  not  borne  out  b;  [Irwir' 
crlpt  In  all  their  detail.  They  arc,  however,  borne  oDl  to  i  mbtuniiii  <> 
gree,  and  are  not  oontntdlcted  In  any  substantial  parflcabr.  It  rtiaKi-» 
the  dlscilmlnatloo  ccmplalned  ot  Id  the  selection  of  the  jiuocib}ilir>ii'''' 
dlnate  offloers  having  to  do  therewith  on  the  second  and  IlilTd  iiitl  >'.< 
(hat  on  both  trials  the  Scott  Circuit  Court  held  that  tnoli  dlscriiiLiii'^ : 
was  not  Illegal,  and  the  defendant  had  no  right  to  complsln  tbmuf  :>  ^  ' 
being  claimed  that  the  jarors  aeleclMl  did  notpoEsess  theBtatDtoirgi-i:::.'!- 
tlons.  As  to  the  flrst  trial,  all  that  the  transorlpt  showt  k  thai  it  "'  ' 
of  the  grounrlg  of  defendant's  motion  for  new  trial ;  that  the  ciKD^i  >^ 
after  the  regular  panel  wag  eihaueled,  bad  refused  to  drso  fioni  lb' '!-'' 
the  names  ot  Jurors  placed  there  In  the  fall  of  18BB.  belol*  sny  it'-':"-' 
dlecrlnilDHtloD  had  arisen,  ooncernlug  whluh  Judge  DnRellehsd  itl'  "? 
■  In  the  opinion  delivered  by  hlra,  on  bebair  of  the  majorltj  ollbf  0  ::  ■ 
Appeals,  on  the  Srst  appeal ;  "In  the  grounds  relied  on  Id  tlipa>i''' ■" 
new  trtnl  it  Is  stated  that  the  court  overruled  motion  of  ap|>-ili^:  >'-' 
the  regular  panel  was  ezhaosted,  to  draw  the  remaining  dsri»  irn'^^^ ' " 
complete  the  jury  from  Uie  Jury  wheel.  It  le  to  be  r^ietted  lit' "  ■'" 
Donoerning  which  so  tuuoh  feeling  existed  the  simple  and  •*?  f' '' "'' 
not  adopted  which  would  have  put  beyond  cavil  the  qnestloDDf  it-^''''"' 
having  a  trial  liy  jury  Impartially  selected.  This  will  dollbtlr^'  tt  ■^'■<^' 
upon  the  succeeding  trial," 

Ibere  seems  to  have  been  no  cballeoge  to  the  venlrea  or  thepwl'"'  '■ " 
trial  on  account  of  any  discrimination. 

As  to  the  second  trial  tiie  transcript  ahows  that  the  deteodtni  oli:  ' 
the  Scott  county  jurors  drawn  from  the  wheel,  and  each  ol  i«<'  ^'-  ' 
county  venires,  before  the  panel  was  completed,  and  tbe  pswl.  >'>''  ' "' 
canipli'ted.  because  ot  tbe  discrimination  oooiplalned  ol— and  thai  i'^  -' 
lengM  were  overruled.    It  further  shows  that  defendant  Bled  ia  ^I^  - 
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•aid  challenges  the  affidavltfl  of  hirnself  and  three  cltizeofl  of  Scott  county 
and  one  citlaen  of  Bourbon  county,  and  that  the  Gomroon  wealth  filed  the 
affldaTits  of  one  citizen  of  Scott  county,  one  of  its  employed  counsel,  of  the 
deputy  sheriffs  of  SootC  and  Bourbon  counties,  who  summoned  and  assisted 
in  summoning  the  Bourbon  county  jurors,  and  of  two  citizens  of  Bourboi^ 
county  again&t  the  challenges.  The  state  of  political  feeling,  and  the  polit- 
ical complexion  of  theroters  of  ^cott  and  Bourbon  counties,  of  the  qualiflecl 
voters  therein,  of  the  three  jury  commissioners  appointed  in  October,  1900, 
pending  the  first  appeal,  when  there  was  the  possibility  of  another  trial,  of 
the  Soott  ocunty  jurors  placed  in  the  wheel  by  said  commissioners,  and» 
those  remaining  therein  at  the  second  trial,  and  of  the  Bourbon  county 
jurors  summoned  at  said  trial,  was  made  out  by  said  alBdavits  the  same  as- 
stated  }n  the  second  paragraph  of  the  petition  as  heretofore  cited.  Said- 
affidavits  specified  the  names  of  the  five  out  of  two  hundred  Scott  county 
jurors  placed  in  the  wheel  by  the  jury  commissioners,  appointed  in  October, 
1900,  pending  the  first  appeal,  and  when  another  trial  was  possible,  and  the 
three  out  of  168  Bourbon  county  jurors  summoned  by  the  deputy  sheriffs*, 
who  were  Republicans.  The  facts  thus  stated,  as  shown  by  said  affidavits* 
were  not  contradicted  by  any  statement  in  any  counter  affidavit,  save  as  to 
the  political  complexion  of  the  jurors  summoned  from  Bourbon  county. 
The  sole  fact  stated  in  any  of  the  affidavits,  as  to  the  Scott  county  jury 
commissioners,  and  as  to  the  Scott  county  jurors,  was  that  they  possessed 
the  statutory  qualitloations.  As  to  the  political  complexion  of  the  Bourbon 
county  jurors,  one  of  the  Bourbon  deputy  sheriffs  stated  that  the  claim  that 
only  two  of  the  first  venire  were  Republicans  was  untrue,  and  that  many 
more  of  them  voted  for  McKinley  in  1896  and  against  Goebel  in  1899. 
Another  of  said  sheriffs  stated  that  the  claim  that  only  one  of  the  second 
venire  was  a  Republican,  and  that  many  more  of  them  had  voted  as  afore- 
said, and  the  two  citizens  of  Bourbon  stated  that  not  less  than  eight  of  the 
first  venire  voted  against  Goebel,  and  that  not  less  than  five  of  the  second 
venire  were  Republicans.  Neither  of  these  affiants  specified  the  name  of 
any  person  upon  either  venire  who  was  a  Republican,  other  than  the  three 
specified  in  the  defendant's  affidavits.  The  showing  made  by  these  affidavit» 
amounted,  at  the  most,  to  this:  That  out  of  168  jurors  summoned  from 
Bourbon  county,  as  many  as  eight  voted  against  Goebel,  and  as  many  as- 
five  were  Republicans.  In  each  of  the  affidavits  of  the  Bourbon  county 
sheriffs  and  citizens  it  was  stated  that  the  Bourbon  county  jurors  were 
sober,  discieet.  intelligent,  good  citizens  of  Bourbon  county,  thus  cominfi^ 
up  to  tfie  statutory  requirement,  and  in  the  affidavits  of  the  Scott  county 
deputy  sheriffs,  who  did  the  actual  summoning  of  the  Bourbon  county 
jurors,  they  state  that  they  told  the  deputy  sheriffs  of  Bourbon  county  that^ 
they  desired  men  who  had  the  qualifications  of  jurors.  In  view  of  the 
precedent  action  of  the  judge  of  the  Scott  Circuit  Court  in  refusing  at  the* 
first  trial  to  draw  from  the  wheel  the  names  of  jurors  placed  there  in  the 
fall  of  J899,  when  no  motive  for  making  the  discrimination  complained  of 
existed,  and  in  appointing  three  Goebel  Democrats  as  jury  commissioners  in. 
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tiBid  oballenBei.  the  reaBonnble  Inferenoe  it  that  the  challeDgM  vpre  over- 
ruled Dot  teoanee  ft  nsi  held  that  tbrre  had  not  been  the  dlBcrlititnatloD 
ooniplalned  of.  but  becaum  it  was  held  thataiicb  a  discrimination  nae  not 
lllfp]il,  iind  the  detendant  had  no  rlfiht  t«  ciimplnin  o(  It.  Inasmnuh  ae  U 
-wan  not  ciuestloned  that  the  jutors  selected  po««eRaed  the  statutor;  quallflcs- 

Ac  to  the  third  trial,  the  traDEcrlptEhona  that  the  defendant  challenged 
each  venire  ntnumoned  tium  Houibon  and  the  panel  alter  It  na«  completed, 
beoimse  of  the  discrimination  complained  nf,  and  that  said  challenges  nere 
ovfrnileil.  It  further  ahowH  that  the  defendnnt  flled  In  support  nt  raid 
chnll'-nKes  (he  affidavit  of  himself  and  of  two  cltlzene  of  BouTbon  .county, 
and  that  the  Commonnealth  filed  ihe  allldaTits  of  the  officers  who  aim- 
nioned  and  asslHted  In  snmnionlnf;  the  two  venires,  agalDSt  the  cballengee. 
The  political  complexion  of  the  two  venires  nsH  shown  bv  defendant's 
afflitaTlts  to  be  an  alleged  In  the  ssoonil  paragraph  ot  the  iietltlon.  In  addi- 
tion it  was  spHctflcall;  shown  how  the  dUcrlmlnatlon  complained  nf  was 
aotiinlly  practiced  as  to  the  flr!>t  venire,  as  follows,  to  wit;  That  In  Parle 
and   on   the  MlUfrebnrfi    pike  the  officers   summoned  sla  Goebel  Democrats 

and  paFSeil  bj  fonr  Kepubllcant  and  one  Independent  Democrat;  that  on 
the  Ma;BTllle.  Ijeiington  and  Cllntonvllle  piben  the;  summoned  eleven 
OiK-bfl  DemooralB  and  passed  by  seven  Republicans  and  one  Independent 
Democrat;  that  nn  the  Jackson  pike  the;  summoneil  five  tio«bel  Democrats 
and  passed  by  three  Uepubllcans;  that  on  Che  North  Mlddletown  and  Flat 
Hock  plkea  tbey  summoned  tonr  Qoeble  Uemourats  and  psfsefl  bj  three  R»- 
publlcnns;  that  In  the  town  of  Ruddle's  Mill  and  on  the  Mlllersburi  and  • 
Kudille's  Mitt  pike  the;  i^ummnned  eight  Goebel  Democrats  ami  passed  bj 
tiro  Hepubllcann  and  one  Independent  Democrat;  and  In  the  viclntt;  of 
Ulay'H  CroES  Kaada  and  the  territory  Included  b;  the  Cla;  and  Klser  pikes. 
and  the  UeorRetown  and  Cynthlana  plkee,  they  suiiimoned  three  Goebel 
DenincratH  and  passed   by  four  Republicans  and  eleven  Independent  Demo- 

-cmts  I'lie  affidavits  speclOed  thn  name  of  each  Goebel  Democrat  su  I«keo, 
and  'nch  Republican  and  Independent  Democrat  so  lett  In  these  varlons  por- 
tions of  Bnnrbon  county,  acd  that  each  l{epubllc«n  and  Independent  I>eilio- 
orat  so  left  ?as  a  quallUed  juror.  The  affidavits  of  the  ntflcers  filed  b;  the 
Commonwealth  denl>-d  thet  they  had  been  ttullty  cl  the  discrimination 
oharged,  and  stated  that  the  persons  Kniiiinaned  were  sotier,  discreet  and 
InCelilKent  housekeepers  of  Rourbon  county  qualified  for  jury  service;  that 
many  of  the  persons  pasaed  by  were  not  qualified  for  Jury  service,  some  of 
them  being  United  tftatei!  revenue  oIEcIhIh,  others  old  and  InBrm,  and  other 
practicing  physlclan»^:  that  of  the  nlnety-flve  couEtltntlng  the  first  venire 
more  than  two  were  lltpubllcans  and  a  number  were  Pmhibltlonlsts.  Ke- 
pnblicaDs  and  Independent  Deniocrats,  and  that  at  least  90  per  cent,  of  the 
persons  quall&ed  for  Jury  service  w«re  Democrats,  and  many  of  the  Kepob- 
Ilcans  who  would  otherwise  be  competent  as  Jurors  were  In  the  service  of 
the  United  ^tal«B  government  as  staiekee|)ers.  gaUKers,  rural  carrlem,  post- 

«tHce  and  other  employment,  and   that  a  number  of  the  person e  named  as 

Jtepubllcans  and   Independent   Democrats  were   Ufe-long   Democrats    No 
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-specifications  were  made,  however,  as  to  who  of  the  persons  so  named  were 
4such  Republicans  or  Democrats.  On  overruling  the  challenge  to  the  first 
Tenire  the  court  gave  its  reasons  for  so  doing,  and  entered  it  of  record.  On 
•overruling  the  challenge  to  the  second  venire  and  the  panel  no  reason  was 
sWen  so  far  as  the  record  shows.  The  reasonable  presumption  is  that  it 
was  for  the  same  reason  that  the  first  challenge  was  overruled:  that  reason 
was  that  it  was  not  claimed  in  the  grounds  of  the  challenge  that  the  jurors 
weie  not  seuFible,  discreet  and  sober  men  and  housekeepers  of  Bourbon 
•county,  over  twenty-one  years  of  age,  and  it  was  expressly  stated  and  en- 
tered of  record  that  the  challenge  was  overruled  without  any  reference  to 
the  afiSdavits.  The  transcript  further  shows  that  before  the  venires  were 
summoned  the  defendant  moved  the  court  to  Instruct  the  sheriff  to  sum- 
mons persons  without  regard  to  political  affiliation,  which  motion  was  over- 
ruled. There  can  be  no  question  then  but  chat  the  Scott  Circuit  Court  held 
*on  this  third  and  Inst  trial  that  defendant  had  no  right  to  have  jurors  sum- 
moned  without  discrimination  against  the  political  class  to  which  he 
belonged.  As  said  by  Judge  Barker,  in  the  separate  opinion  heretofore  re- 
ferred to :  "It  is  clear  that  the  trial  judge  was  of  opinion  that  it  was  not  an 
offence  against  the  fourteenth  amendment  to  exclude  Republicans  from  the 
Jury  solely  because  they  were  Republicans,  provided  the  selected  Democrats 
were  possessed  of  the  statutory  qualiticatione  required  for  jur^  service. 
'There  was  no  decision  upon  the  evidence  offered  as  to  whether  in  fact  there 
had  been  the  discrimination  complained  of,  it  being  necessarily  assumed 
that  this  was,  if  true,  an  immar>erial  circumstance." 

That  a  refusal  to  hear  evidence  offered  by  the  defendant  in  a  oriminal 
prosecution,  that  he  has  been  illegally  discriminated  against  in  the  selection 
of  jurors,  is  a  violation  of  the  fourteenth  amendment  and  a  denial  of  the 
•equal  protection  of  the  laws  guaranteed  by  it.  has  been  settled  by  the  Su- 
preme Court  of  the  United  States  in  the  recent  cases  of  Carter  v.  Texas,  177 
U.  S.,  442;  Rogers  v.  Alabama,  102  U.  S.,  226. 

The  Carter  case  was  an  indictment  against  a  negro  found  in  the  State 
-oourt.  The  defendant  moved  to  quash  the  indictment  because  of  discrimi- 
nation against  his  racial  class  in  selection  of  the  grand  jury.  After  reading 
his  motion  he  asked  leave  of  the  couit  to  introduce  witnesses,  and  offered 
them  to  prove  and  sustain  the  allegations  therein  made.  The  court  refused 
to  hear  any  evidence  in  support  of  said  motion  and  overruled  it  without  in- 
vestigating into  the  truth  or  falsity  of  the  allegations  of  said  motion.  The 
Supreme  Court  reversed  the  judgment  against  him  on  this  ground.  Mr. 
Justice  Qray  said:  "Whenever  by  any  action  of  a  State,  whether  through 
Its  legislature,  through  its  courts,  or  through  its  executive  or  administra- 
tive officers,  all  persons  of  the  African  race  are  excluded  solely  because  of 
their  race  or  coloi,  from  serving  as  grand  jurors  in  a  criminal  prosecution 
>of  a  person  of  the  African  lace,  the  equal  protection  of  the  laws  is  denied 
to  him,  contrary  to  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States." 

And  again:  "The  necessary  implication  is  that  the  defendant  has  keen 
denied  a  right  duly  set  up  and  claimed  by  him  under  the  Constitution  and 
laws  of  the  United  States." 

The  Rogers  case  was  also  an   indictment  against  a   negro  found  in  the 


orlmlnation  asaiDtt  hli  nwlal  oinw  In  the  aelectlon  ol  tbe  Rnml  jcct  ?.' 
State  niDrt  itrnck  the  niotloii  from  Ibe  Bin  bnsaK  of  lu  pnliih'  TV 
Supreme  Court  held  the  action  of  tbe  f tale  mart  In  thiiputknlsiii^i 
dental  to  defrndniit  of  the  equal  protection  of  th«  lawi.  aod  mmv  -i- 
]n<)|inieDt  nfialatii,  him. 

It,  therefore,  nppeani  from  the  second  paragmpb  of  tbrp(iii)<'if'r  r- 
moTii,  In  connection  with  the  tmniKrlpt.  thai  Id  thewt^MioDol  it^r^'' 
on  the  second  and  third  trials  the  defendant  has  heen  dleuimlDalni  tt'-'J: 
bf  those  who  have  had  to  do  therewith,  and  that  dd  «icb  ttlil  Uwi-t-:i 
-b;  tbf  i:oott  Circuit  Court  that  the  defendant,  had  narifht  ta  cvii:!^:.- 
tbereot  Inatmnch  ai  (he  jnroni  selected  posteated  ihe  itslDtor;  cu  i::;-' 
t)on<i.  He  baa.  therefore,  b«en  denied  the  equal  protecL<oDaItli«li<^>':^ 
anteed  him  hy  tbe  fonrteenth  auieadment.  both  bj  tBld  rabcrdlniif  :6~> 
and  said  court.  There  la  no  claim  put  forward  In  thp  pMlIioo  iW  > 
Court  of  Appeals  decided  agalnit  defendant'^  Mid  emttllnUflEil  iiiti -^ 
either  appeal,  or  that  he  has  been  denied  Ibe  eqnal  protrettoi  ol  ibe  j'^-' 
■aid  ooan.  Bj  aeotloD  SSI  of  the  Criminal  Code  ot  Kenlnck;  liitp:>*^ 
at  follows:  "The  decisions  of  tbe  conrt  (trial  court)  upon  cba])rD^1 1. '^' 
panel  and  for  cansr.  upon  mottons  to  set  ailde  an  Indictment  ni  l?''  - 
tlons  for  a  new  trial,  shall  Dot  be  subject  to  eiceptlon," 

BeOHUse  ttl   tbil  Code  provision  tbe  Court  of  Appwli  relinnl,  ct  ^'>'- 
ond  and  third  beartnga  therein,  to  pasa  npon  the  scilon  of  a*f(«iu'ir.' 
Court  on  the  aeoond  and  third  trlale  therein  In  relailoD  to  UinHf5t>-'  ' 
ohallcnges  to  the  Tenlrea  and  pBoels.     It  held  that  JarlidlniDD  bad  ^■''  '■'- 
conferred  upon  It  t«  hear  and  pass  upon  such  queftlooB.  and  lnT.c->l^  '"• 
to  elprfna  any  opinion   In  regard   thereto.     On  the  iecond  hf "ioi  i' ■■ 
Court  of   Appesla  Judge  O'Rear,  who  delivered  the  opinion  on  Wi"'""' 
majorltj,  said:  "Objectlone  were  made  by  affidavit  and  molioB  It  tfc  !J 
ner  ot  selecting  the  Jury  In  thl?  case,  aod  to  the  venire  bwaow^J  i'-'-' 
The  chBrges  made  are  of  a  most  serious  Import.  If  trae,    BdI  1i  I«  r  F   ' 
state  that  they  are  OQDCraverted.  except  aa  to  the  fact  ol  (be  poliiu-''  ' 
tlon  of  the  panel  summoned  Id  the  rase.     It  should  not  br  mid,  I'l!  :>  ' 
not  be  true,  that  per  Fe  a  D>niiocrat  Is  disqualified  from  fllrl;  itT'V  ^' 
publican   charged  with   crime,  or  vice  versa.     If  men  ebonW  t**"":'^  " 
Jurymen  whose  prejudices  ^ould  be  relied  on  to  procuie  ■  coniitft'c  :■■■ 
qulltnl  of  one  whom  they  are  trying,  charged  with  crime.  «f  iff 'til"?-- 
Buaded  that  the  fact  of  the  politics  of  Ruch  jurymen  woald  ncl  b?<^ 
of  such  selection.    It  would  be  the  cbaracterot  thoae  M  selKtfd.  Br.". 
been  held  (Terrlll  v.  Commonwealth,  13   Bush.  SKt;    Kennfd; '.  l'''" 
wealth,  14   Bush.  84!;    Forman  v.  CommoDivealth,   8S  Kl.,0*i-^^^  '-' 
Hep.,  TASl  that  objection  to  the  panel  of  tbe  jury  shall  not  te!^^^'' 
Tlew  by  this  court.    It  Is  the  opinion  of  tbe  court  (a  point  npoDwli-    ' 
ever,  we  have  not  been  In  entire  dooord)  that  under  parvrsv^^''-''" ' 
Code  of  Practice,  this  ooum  has  no  Juiladlctlon  to  pass  upon  ib^^^'"'' 
In  the  opinion  ot  (ome  of  tbe  metabe'ra,  when  juritdlctlon  i<coiil''n*^ 
tbla  court  at  thle  class  of  cases.  It  Is  not  competent  tor  Uu  Iffij-'"-" 
limit  the  court  as  to  what  erron  It  may  rev«rae  for,  or  as  to  vbai^-' 
be   tbe  subject  ot  reversal;   that  to   to  allow  li  to  leave  llwpi^F-''' 
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legality  of  the[prooeeding8  in  the  court  to  legislatWe,  and  not  judicial,  con* 
trol.  The  majority  of  the  court  adberea  to  the  former  rulisga  on  this  0ub* 
Ject.  The  manner  of  selecting  the  jury,  except  ae  regulated  by  statu te«  Is 
within  the  control  of  the  trial  court.  To  its  sense  of  fairness  and  desire  to 
•dispense  that  justice  in  trials  whose  essence  is  impartiality,  this  question 
must  be  left. ' ' 

On  the  third  hearing,  though  the  Court  of  Appeals  reversed  the  judgment 
-of  the  lower  court,  it  refused  to  do  so  on  the  ground  that  it  had  erred  in  its 
•action  as  to  the  challenges.  Judge  Barker  delivered  the  opinion  of  the  ma- 
jority of  the  court  setting  forth  the  grounds  upon  which  the  reversal  was 
had,  as  heretofore  set  forth.  He  also  filed  a  separate  opinion,  from  which 
i  have  quoted  quite  liberally,  in  which  two  other  of  the  judges  concurred, 
-and  in  which  it  took  the  ground  that  the  judgment  should  be  reversed  upon 
the  error  of  the  lower  court  as  to  the  challenges.  He  said :  "Having  written 
the  opinion  of  the  court  in  this  case  on  |;he  only  theory  upon  which  a  ma- 
jority of  the  members  could  agree,  the  deep  conviction  I  have  on  the  Federal 
question  contained  in  the  record  constrains  me  to  express  in  a  separate 
opinion  my  personal  views  on  that  subject." 

And,  after  doing  this,  he  said:  *'In  conclusion,  I  am  of  ^he  opinion  that 
the  trial  judge  should  have  pnssed  upon  the  question  of  fact  presented  by 
the  appellant  as  to  the  summoning  of  the  jurors,  and  if  there  was  even  a 
well-grounded  suspicion  that  unfairness  had  prevailed,  the  jury  should 
have  been  discharged  and  others  summoned  under  such  safeguards  as  would 
preclude  Indulgence  in  partisan  methods." 

He  took  the  position  that  the  Court  of  Appeals  bad  jurisdiction  to  pass  on 
-said  question  by  virtue  of  article  6  of  the  Federal  Constitution,  which  pro- 
vides that:  "This  Constitution  and  the  laws  of  the  United  States  which 
-shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made  under  the  authority  of  the  United  States,  shall  be  the  supreme  law 
■of  the  land;  and  the  judges  in  every  State  shall  be  bound  thereby,  anything 
in  the  Constitution  or  laws  of  any  State  to  the  contrary  notwithstanding." 

It  is  not  expressly  stated  In  the  opinion  -delivered  on  the  last  hearing  that 
the  court  refused  to\pa8ft  on  this  Federal  question  because  of  said  section 
1281,  but  there  can  be  no  doubt  that  such  was  its  reason  in  not  doing  so. 

So  far  as  the  action  of  said  subordinate  officers  and  the  Scott  Circuit 
Court  in  denying  tbe  equal  protection  of  the  laws  are  concerned,  it  has  not 
been  contended  otherwise  on  behalf  of  the  Commonwealth  on  the  hearing 
of  the  motion ;  nor  has  on«>  serious  word  been  said  to  the  effect  that  the 
claim  of  defendant  in  this  particular  is  not  entirely  correct.  The  sole  ques- 
tion taken  on  the  part  of  the  Commonwealth  has  been  that  suoh  action  by 
said  subordinate  officers  and  by  said  court  is  not  a  denial  in  the  judicial 
tribunals  of  the  State  of  the  equal  protection  of  the  laws  within  the  mean- 
ing of  section  641.  It  is  contended  that  defendant's  sole  remedy  is,  in  case 
«uch  action  is  repeated  on  another  trial,  to  take  the  case  to'  the  Supreme 
Court  of  the  United  States  by  writ  of  error^  and  get  it  to  correct  the  wrong 
done  him. 

Are  this  position  and  contention  correct?  What  is  the  proper  legal  con- 
struction to  be  placed  upon  such  action  of  said  subordinate  officers  and  said 
«ourt?    Because  of  it,  can  it  be  said  that  the  defendant  is  denied  the  equal 


ontlon  \x  pendlOK,  within  tbe  meaolns  of  saotloii  Ml! 

The  <1#t«tinlDfltlat]  ot  IbU  quuicion  deniande  aweTUlDmeiit  by  uecMI:' 
tme  lDtp[i(  anil  meaning  of  wiifl  action  In  thie  paHlsnlar.  BsiMiivrr. 
terinit  npoD  lu  conglTuctlon,  n  word  or  two  as  to  whether  iheMiiun it '^.1 
be  llberatif  or  Urictl?  coDitrued.  tt  Is  well  tcttled  tiul  th«  tut^nn-yri 
amendiDenl  should  be  llbernll;  ootiEtrued.  In  tbe  csk  of  Stnndcrt.  ><^: 
Virginia,  iiupra.  Ur.  Juitloe  strung  eaitt:  "H  this  la  the  qilrtliDdn.eu 
Ins  o(  (he  aiiieodaieDt.  whether  It  means  more  or  nnt.  II  ii  u  tv <uc>ui^ 
libenill;  to  can?  oat  the  purpoaet  of  Its  trameri." 

A«  aectloD  041  hae  enacted  to  enforce  aald  ameDdmeDt.  thnevcL'>iirM> 
to  be  mme  ground  for  holding  that  It.  too,  tbonld  be  conMintd  literal.; 
Another  conaldttrstlon  that  ma;  be  thought  t«  lead  In  Ih«  lami  diivt:t<DL' 
thli:  Ibpotjrct  ot  tbe  Jurladlctlonal  acta  of  IbST-ISSS.  m  I»*(1Ud.i[. 
wai  to  rrrtrlct  FiHleral  jurisdiction  In  civil  aulta.  Thlt  II  did  bi  fnW-'-t 
tbe  amount  Id  controverFj  e»aen(lal  to  jurisdiction,  and  cuttlif  d<ii.;t' 
lime  within  which  a  petition  for  removal  mlpht  be  filed.  aDdptiUr^i 
other  wn.TB.  But  by  aectlon  5  thereof  vectlona  641,  M8  and  H3  «>iv  "' 
Untied  In  force  jvUhoiit  n  ohange  In  aoj  of  th«lr  proTlsloni.  Onltciib-r 
hand,  attention  ma;  be  directed  to  tht>  faut  tbat  the  jurlsdldloii  picI-t;-'. 
b;  teetluii  nn  U  a  delicate  one,  and  in  lis  exercise  ulculaM  U  di'tuit-Jr 
harmony  that  ihould  exist  between  tbe  Federal  and  t'tste  jurlii:!-);!- 
Tbli  thing  ol  taking  a  ^Cate  prosecution  for  a  state  offtnw,  puclir;  iLi 
State  court,  oul  ot  said  court  bodily  and  tranaierrlng  ll  to  «  F«i>t"l>)-' 
under  olrcnniHtances  tbat  can  not  help  be  conslrned  m  a  reflecting  up"D  ''' 
State  court  and  the  Slate  Itself.  Is  a  Ter;  eerlone  matUr.  aod  iDiie'^' 
I  am  Inclined  to  believe  that  tbe  section  Bbould  be  strictly  roniuiMl.  J.<.' 
Rlvee  characterized  tbe  Federal  jurlsdlellon  (bus  acquired  ti'n"---- 
alouH  Jurisdiction."  and  In  tbe  case  of  Fowlbes  v.  Fowlkn.  Fpd.  Ca»  i  •' 
he  thus  eipressed  himself  as  to  hovr  section  641  should  be  cuDiiUtt^'  ''  ' 
observable  that  the  late  comprehensive  act  of  March  3,  ll>TS,  rmhiaoxs'- 
onl;  originally  cognliable  by  tbe  Federal  courts.  Tbe  nnie  li  lit' >'''  - 
reniovnl  on  the  grouud  at  prejudice  or  local  Influence.  Tbeemri^'''' 
.  this  app1i>-s  to  cases  ot  publlo  oOiCHra  and  to  pprscna  ilenird  ut  pr.i'r,:-^ 
from  enturclog  In  the  courts  of  the  l^late  their  equal  dill  rl(his.  1^.-- 
part  ore  from  the  tuudanienlal  principle  of  Itralclng  removals  lo  asf  (- 
oliable  In  the  Federal  courts  results  from  the  duty  of  the  govern nit^E  i  -- 
officers  and  the  obligations  ot  congress  to  enforce,  by  appKiprlalf  H"''' 
tlon.  the  pruVlsiona  of  tbe  fourteenth  aioendinent.  These  ricriillciiii  -^' 
utes,  therefore,  are  to  be  strictly  construed,  Interpreted,  It  pntlint '.  > 
■ubordlnation  to  and  conformity  with  the  theory  of  our  jndicisi  )^''-' 
State  and  Federal,  and  the  provisions  ot  the  Constltutloii. " 

But.  however  this  may  be.  tbe  statute  Is  not  to  be  frittered  any  1.' "'' 
atmclion,  because  of  tbe  delicacy  of  the  Jurisdiction  It  conten.  Id  K''-'"' 
(o  section  64S,  In  Tennessee  v.  Davis,  supra,  Mr.  Justice  :^tniiMi  ai^  ''" 
(he  act  ot  congrees  does  provide  for  the  removal  of  criminal  proeecu";''  ■ 
offenses  against  the  State  laws  where  Cheiwarlsea  Id  tbein  ibeclii'"''"' 
Federal  right  or  authority  Is  Wo  plain  to  admit  of  denial  Ssclili<>i"' 
Itlve  language,  and  It  Is  not  to  be  argued  away  by  picMntlD|  die^i^l?''' 
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xlivldual  action,  much  less  with  on  indivldoal  or  commnnity  state  of  miad 
.The  etatute  probably  could  not  have  made  such  stace  of  mind  a  ground  Ot 
removal.     It  certainly  did  not  intend  to  make  it  so. 

The  question  was  then  considered  and  discussed,  whether  action  by  a 
State,  through  any  of  its  agencies,  legislative,  executive  or  judicial,  within 
the  prohibition  of  said  clause  of  the  fourteenth  amendment,  could  amount 
to  such  a  denial,  and,  therefore,  justify  a  removal.  It  prohibited  State 
•action  through  either  action.  Could  a  removal  be  had  for  State  action 
^within  the  prohibition  of  either  agency?  Judge  Bives,  of  Virginia,  stated 
in  the  cases  of  Fowlkes  v.  Fowlkes,  supra,  and  Ex  parte  Beynolds,  supra, 
'that  it  could,  or,  in  other  words,  that  section  641  was  as  broad  as  said  clauee 
of  the  fourteenth  amendment.  In  the  Fowlkes  case  he  said:  *'Whenwe 
construe  this  language  in  subordination  to  the  constitutional  amendment 
it  seems  to  me  it  clearly  points  to  the  action  of  the  State  in  one  of  Its  three 
capacities,  legielative,  executive  or  judicial.  Ought  not  the  petition  in  such 
a  case  to  designate  eome  law,  some  judicial  ruling,  some  executive  act,  as 
the  denial  of  his  equal  and  civil  rights,  or  as  constituting  the  obstacle  to 
ills  obtaining  them?" 

And  again:  "This  enactment  of  congress  was  designed  to  secure  him  the 
'equal  protection  of  the  laws  and  his  equal  civil  rights  when  invaded  by  the 
State  in  any  part  of  its  administration,  legislative,  executive  or  judicial?" 
In  the  Reynolds  case  he  snid:  "A  State  is  a  sort  of  trinity:  it  exists,  acts 
:and  speaks  in  three  capacities,  legislative,  executive  and  judicial.     What  is 
forbidden  to  it  in  one  capacity  is  forbidden  to  it  in  each  and  all.     It  may 
not  infringe  this  article  by  legislation,  but   it  may  equally  do  90  by  its 
•courts  or  its  executive  authorities,  hence  it  seems  to  me  it  is  in* strict  pur- 
suance of  this  article  to  base  the  intervention  of  the  Federal  courts  on  the 
Inability  to  enforce  in  the  judicial  tribunals  of  the  State,  or  in  some  part 
thereof,  the  equal  civil  rights  securpd  by  this  article.    The  mischief  is  the 
same  whether  the  deprivation  proceeds  from   the  law,  the  courts*  or  the  ex- 
ecutive.   It  is  equally  attributable  to  the  State.    The  laws  of  the  State  may 
be  all  conformable  to  the  requirements  of  the  article,  but  its  infraction  may 
rest  with  the  courts  or  executive  authorities  of  the  counties.    The  amend- 
ment to  be  potential  and  attain  its  end  should  be  enforced,  as  these  enact- 
ments purport,    by   providing  a   remedy  for  the  dereliction  in   whatever 
•quarter   it  may  appear,  hence   to  And   a  casus   for  the  application  of  this 
Jaw  of   Fedenil  intervention  under  the  theory  of  this  article,  we  are  not  re- 
stricted to  the  action  of  the  legislature  alone;  it  clearly  contemplates  the 
failure  of  executive  or  judicial  remedies  for  the  enforcement  of  these  equal 
<ivil  rights." 

Judge  Rives,  however,  seems  to  have  overlooked  the  words  of  the  statute, 
«nd  not  to  observe  that  the  denial  which  it  provided  should  be  a  cause  for  a 
removal  was  a  denial  "in  the  judicial  tribunals  of  the  State."  When  the 
Reynolds  case  came  before  the  Supreme  Court,  as  it  did  under  the  style  of 
Virginia  v.  Rives,  it  was  laid  down  that  by  reason  of  this  limitation  the 
■statute  was  not  as  broad  as  the  Constitution.  Justice  Strong  said*:  '*The 
•oonstitutional  amendment  is  broader  than  tha  provision  of  that  section." 

And  he  pointed  out  in  his  opinion  an  instance  in  which  it  was  broader. 
The  ground^  for  removal  stated  in  the  petition  in  the  case  were  three.    One 
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'waE  that  a  strong  prejudice  existed  Id  the  commiitolty  against  the  defend- 
4iiit8,  independent  of  tbe  merits  of  the  case,  and  based  solely  upon  the  fact 
"Cbat  they  ^ere  negroes,  and  the  man  they  were  accused  of  having  murdered 
nvas  a  white  man.    Another  one  was  that  negroes  had  never  been  allowed 
to  serve  as  Jurors,  either  In  civil  or  criminal  oases  In  the  county,  In  any  case, 
•civil  or  criminal,  In  which   negroes  were  Interested.    The  third  one  was 
that  the  court  before  the  trial  had  overruled  defendants*  motion  that  a  por- 
tion of  the  Jury  by  which  they  were  to  be  tried  should  be  composed  in  part 
•of    competent  negroes.    Judge  Rives  held   that  the  petition   stated  a  case 
'Within  section  641,  and  under  a  writ  of  habeas  corpus  took  custody  of  the 
negroes.    Of  course   no  case  was  stated  in  the  allegations  as  to  the  preju- 
<31ce,  as  Judge  Rives  had  held  in  the  Fowlkes  case.     Nor  was  any  case  stated 
in  the  allegation  that  negroes  had   not  been   allowed  to  serve  as  Jurors,  for 
that  may  have  been  true,  and  yet  the  exclusion  may  not  have  been  Che  result 
of    discrimination  on   account  of  race.     He,  therefore,  based  his  action  on 
neither  one  of  these  grounds,  but  solely  upon  the  refusal  of  the  ^tnte  court 
to  provide  n  mixed  jury.     Thereupon  the  State  of  Virginia  applied  to  the 
Supreme  Court  of  the  United  Stntng  for  a  mandamus  to  compel  restoration 
■of   the  prisoner  to  State  custody,  which  made  the  case  of  Virginia  v.  Rives. 
The  court  granted  the  writ,  holding  that  the  defendants  were  not  entitled 
to   a  removal  on   either  ground  stated  in  the  petition.     I  hove  heretofore 
■quoted  what  Justice   Strong  had   to   Fay  on   the   ground  as  to  mixed  jury. 
This  was  really  all  that  was  up  for  decision  in  that  case.     But  the  fact  that 
this  was  the  first  time  that  section  641  was  before  the  Supreme  Court  and 
the  broad  position  taken  by  Judge  Rives  led  to  a  consideration  of  the  stat- 
ute somewhat  at  laige.     In   the  course  of  the  argument  it  was  stated  that 
the   ofTlcer  having   to  do  with   selecting  the  juror  from  which  were  drawn 
the   Juries  that  indicted   and  tried  defendant   had   illegally  discriminated 
Against  them  because  of  their  race  and  color.    This  statement  led  the  couit 
to   consider  and  determine  whether  such  discrimination   by  such   an  officer 
was  within   the  statute,  and  it  was  held   that   it  was  not.    Justice  Strong 
said :  "If,  as  was  alleged  in  the  argument,  though  it  does  not  appear  in  the 
petition  or  record,  the  officer  to  whom  was  intrusted  the  selection  of  the  per- 
son from  whom  the  Juries  for  the  indictment  and  trial  of  the  petitionf^  were 
<lrawn,  disregarding  the  statute  of  the  State,  confined  his  selection  to  white 
persons,  and  refused  to  select  any  persons  of  the  colored  race  solely  because 
of   their  coloi,  his  action  was  a  gross  violation   of  the   ppirit  of  the  Staters 
laws,  as  well  as  of  the  act  of  congress  of  March  1,  1H75  (18  Stat,  at  L. ,  885), 
which  prohibits  and  punishes  such  discrimination.     He  made  himself  liable 
to  punishment,  at  the  instance  of  the  State  and  under  the  laws  of  the  United 
States.     In  one  sense,  indeed,  his  act  was  the  act  of  the  State,  and  was  pro- 
hibited by  the  constitutional  amendment.     But   inasmuch  as  it  was  a  crim- 
inal misuse  of  the  State  law,  it  can  not  be  said  to  have  been  such  a  denial 
or  disability  to  enforce  in  the  Judicial   tribunals  of  the  State  the  rights  of 
the  colored  men  as  is  contemplated  by  the  removal  act,  section  641.    It  is  to 
be  observed   that  act   gives  the  right  of  removal   only  to  a  person  who   is 
denied  or  can  not  enforce  in  the  Judicial  tribunals  of  the  State  his  equal 
civil  rights,  and  this  is  to  appear  before  trial." 
And  again  he  said:  "But  when  a  subordinate  officer  of  the  State,  in  vio- 
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ground  for  removal;   it  was  made  after  the  petitioo  was  denied   and  waa 
OTerruled,  not  because  it  was  held  that  a  discrimination  on  account  of  race>. 
was  not  Illegal,  but  because  there  was  no  evidence  of  such  discrimination. 
Chief  Justice  Waite,  who  had  concurred  with  the  majority  in  the  decision 
of  March  1,  1880,  dissented  from  the  holding  that  the  judgment  of  the  gtate 
court  should  be  reversed  because  of  its  action  on  the  motion  to  quash,  on 
the  ground  that  sufficient  proof  of  the  fact  of  discrimination   because  of 
color  had  not  been  introduced. 

In  the  Gibson  case  one  of  the  grounds  upon  which  removal  was  sought, 
was  that  the  officers  who  had  to  do  with  selecting  the  grand  jurors  who  re- 
turned the  indictment  against  the  defendant  had  great  prejudice  against, 
him  because  of  his  race,  and  had  illegally  discriminated  against  his  race  in 
selecting  said  grand  jurors.  It  was  held  that  defendant  was  not  entitled  ta 
a  removal  on  said  ground.  The  Smith  and  Murray  cases  were  like  the  Gib- 
son case. 

In  the  Smith  case,  however,  a  motion  to  quash  the  indictment  on  the^ 
ground  of  illegal  discrimination  had  been  made  and  overruled  prior  to  the 
filing  of  the  iietition  for  removal,  but  no  evidence  was  introduced  in  sup^ 
p<)rt  of  this  motion.  In  the  Murray  case,  which  was  like  the  Smith  case,  in 
the  faot  of  prior  challenge  of  the  grand  jury,  the  evidenoe  showed  that  there* 
had  been  no  illegal  discrimination.  In  neither  case  was  the  action  of  the. 
court  in  overruling  the  motions  to  quAbh  or  challenge  to  the  jury  made  a 
ground  fox  removal. 

It  is,  therefore,  well  settled  that  a  cla^s  discrimination  in  the  selection  of' 
jurors,  grand  or  petit,  by  subordinate  officers  charged  with  cheir  selection,, 
nothing  else  appealing,  is  not  a  denial  in  the  judicial  tribunals  of  the  State 
of  the  equal  protection  of  the  laws  within  the  meaning  of  section  641. 

On  the  other  hand,  it  is  equally  well  settled  that  where  there  \s  a  statute^ 
IJroviding  for  such  discrimination,  though  unconstitutional  and  null  and 
void,  there  is  such  a  denial.  This  was  held  in  the  case  of  Wilson  v.  Strau- 
der,  supra.  That  was  a  prosecution  against  n  negro  in  the  State  courts  of 
West  Virginia,  whose  statutt^s  provided  that  jurors  should  consist  of  white* 
male  persons  who  wore  twenty-one  years  of  age,  and  who  were  citizens  ot 
the  State.  The  ground  upon  which  it  was  so  held  is  stated  by  Justice. 
Strong,  in  Virginia  v.  Rives,  in  these  words:  *'When  a  statute  of  a  State- 
denies  his  right  or  interposes  a  bar  to  his  enforcing  it  in  the  judicial  tri- 
bunals the  presumption  is  (air  that  they  will  Ije  controlled  by  it  in  their- 
decisions;  and  in  such  a  case  a  defendant  may  affirm  on  oath  what,  is  neces-. 
flary  for  removal.  Such  a  case  is  clearly  within  the  provisions  of  section 
641." 

A  contrary  presumption  is  indulged  in  in  a  proceeding  under  sections  761- 
765  to  obtain  release  from  State  custody,  on  the  ground  that  detention  ia 
had  in  violation  of  the  Constitution  or  a  law  of  the  United  States.  Justice 
Harlan,  in  Kx  parte  Royall,  117  U.  S.,  241,  said:  ''The  circuit  court  was. 
not  at  liberty,  under  the  circumstances  disclosed,  to  presume  that  the  de- 
cision of  the  State  court  would  be  otherwise  than  is  required  by  the  funda- 
mental law  of  the  land,  or  that  it  would  disregard  the  settled  principles  of 
oonstitutional  law  announced  by  this  court,  upon  which  is  clearly  conferred 


In  Neal  t.  Delanare,  enpra,  It  was  held  that,  tboDgh  the  atatate  of  Dela- 
ware paused  prior  to  the  fltte«ntb  amendment  presorlbed  the  aaiae  qoallflca- 
tluna  for  Jurora  as  for  rnQrafte  and  lor  auSrase  that  the  perion  ehoald  be 
white,  jet  it,  blnce  the  adoption  ot  raid  nniendment.  the  State  had  tt«Bt«d 
the  statute  ni  to  BuBraKe  replied  by  Che  fltteenth  Rmendtnetit  and  the  iarj 
Btatute  affected  to  like  eitent  theieh;,  the  stntute  did  not  amount  to  « 
denial  wlttila  section  641. 

And  In  Bush  v.  Kentucb;  It  was  held  that  Innsmuch  be  the  Court  of 
Appeals  had  held  that  a  Htatiite  panwd  after  the  tnurteenth  amendment, 
making  an  Illegal  discrimination  as  to  jumtP,  nns  unconstitutional  because 
in  vlolalliin  ot  the  fourteenth  amendment.  It  no  lander  amounted  to  a  dental 
Vlthln  Biioh  meaning. 

And  In  the  Gibson.  Smith,  Murnij  and  WllllnmE  cases  It  held  certain  stat- 
utel  and  laws  as  not  amounting  to  snch  denial. 

ciuoh,  then.  Is  the  full  eitent  to  which  the  npplloablllty  of  section  fl-II  haa 
been  determined  b;  the  oourte.  It  If  held  that  an  Illegal  discrimination  hy 
suhordlnHte  alflcers  Is  not  nlthlti.lhe  statute,  nnd  that  such  a  dlEcrlnilna- 
tlon  I);  the  lexUlaturfl  U.  It  follows,  therefore,  thst  In  so  far  as  the  lllegnl 
■discrimination  camplnliied  o(  by  drfendant  was  on  the  psrt  of  subordinate' 
oIBoers  who  had  to  do  with  seli^otfnjt  the  juror  from  nhom  oanie  the  juries 
that  tried  bliii.  and  the  second  paragraph  ot  the  petition  does  not  state  a 
ijase  lor  remiivnl.  It  follows  further  that  In  to  far  as  said  dlscrlmlnatlOD 
was  on  the  part  of  the  Scott  Circuit  Court,  Kald  paragraph  states  a  case  that 
Is  lievonil  any  case  that  has  yet  arlnen  under  section  All,  and  henoe  a  case 
that  Is  ae  yet  undetermined  by  the  courts.  The  only  case  In  which  iiidlclal 
action  prior  to  the  filing  of  the  petition  for  removal  was  made  a  ground  of 
the  right  to  remoTAI  was  In  the  ciish  of  Virginia  t.  Blves,  and  It  nas  beld 
therein  that  said  Judicial  action  so  relied  on  was  not  a  good  ground  for  rt- 
inoTal,  nnt  because  It  was  judicial  action  and  not  legislative  action,  but 
because  the  jiidlolal  action  complained  ot  was  nut  a  denial  of  the  equal  pro- 
tection ot  the  laws.  It  was  simply  a  refusnl  to  preside  a  mixed  jurT.  to 
Which  defendants  were  not  entitled  under  the  fourteenth  amendment. 

It  Is  claimed,  however,  on  behalf  of  the  Commonwealth,  that  It  has  been 
laid  down  hj  the  Supieme  Court  In  the  various  cases  coming  before  It.  In- 
'volvlng  the  application  of  section  nil,  In  certain  general  remarks  on  that 
section,  that  judicial  aollan  can  never  niiike  a  case  under  It,  and  that  the 
Duly  thing  thai  can  do  so  Is  legislative  actlun.  A*,  for  Instance,  In  Virginia 
V.  Itlves,  supra.  Justice  Strong  said:  "The  statute  authorises  removal  of 
the  oase  only  before  trial,  not  after  trial  has  commenced.  It  does  not. 
therefore,  embrace  man;  cat'ep  In  which  a  colored  man's  righte  may  be 
denied.  It  does  not  embrace  a  case  In  wblcb  a  right  may  be  denied  by  Judl- 
■clal  action  during  the  trial,  or  by  discrimination  against  blm  In  the  sen- 
tence or  the  mode  of  executing  the  sentenoe.  But  the  violation  ot  the  COD- 
etltutlonal  protl^luns.  when  made  by  the  judicial  tribunals  ot  the  State, 
may  bs,  and  generally  will  be,  after  the  trial  hae  commenoed.  It  Is  then  dur- 
ing or  after  the  trial  that  denial  o(  a  defendant's  tight  by  judicial  tribunals 
occurs.     Nut  often  until  then.     Nor  can  the  defendant  know  unlil  then  that 
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to  the  oase  decided,  but  their  posaible  bearing  on  all  other  cases  is  sefdom 
tsompletely  investigated.'* 

Taking  up,  then,  the  first  part  of  this  statement  of  Justice  Harlan,  the 
negative  branch  of  it,  that  which  undertakes  to  point  out  what  sort  of  a 
trase  section  641  does  not  embrace,  what  does  it  amount  tof    Does  It  go  to 
the  extent  of  sajing  that  under  no  circumstances  can  judicial  action  make 
a  case  within  section  641  f    I  submit  that  it  does  not.    The  only  jndicla] 
notion  to  which  reference  is  had  is  judicial  action  that  comes  after  the  filing 
of  the  petition  for  removal.     It  is  "judicial  action  during  the  trial  or  in  the 
sentence,  or  in  the  mode  of  exercising  the  Eentence."or  judicial  action  after 
the  trial  has  commenced.    The  judicial  action  hsd  in  view  here  Is  the  final 
judicial  action   in  the  proseoniion  and  In  the  trial  court.     No  other  judicial 
action   i»  thought  of.     This  is  settled  by  the  reason  given  why  It  can    not 
make  n  case  within  section  641,  and  what  \»  said  as  to  how  it  can  be  taken 
advantage  of.     The  reason  no  given  is  that  it  comes  after  the  petition  for 
removal   is  filed.     Of  course  the  petition  for  removal  can  not  be  based  ufion 
that  which   has   no  existence  when   it   is  filed.    The  way  pointed  out  for 
taking  advantage  of  it  is  by  carrying  up  to  the  higher  courts,  and,  if  neces- 
sary, on  error,  to  the  Supreme  Court  of  the  United  States.     Of  course  the 
only  judicial  action  that  can  be  so  taken  advantage  of  is  judiola]  action  In 
the  prosecution  and  judicial  action  that  is  final.    It  follows  that  judicial 
action  outside  of  the  prosecution,  or  judicial  action  in  the  prosecution  prior 
to  the  filing  of  the  petition  for  removal,  Is  not  within  the  negative  part  of 
•Justice  Harlan's  statement. 

Then  tiike  the  latter  part  thereof,  the  affirmative  part,  in  which  he  under- 
takes to  state  what  section  641  refers  to.  He  says  that  it  refers  to  a  denial 
resulting  from  the  Constitution  or  laws  of  the  State  rather  than  Judicial 
ncMon  at  thp  final  hearing.  He,  however,  does  not  say  that  it  refers  excln- 
8lvH]y  to  such  a  denial.  He  is  more  cautious  than  that.  He  says  that  it  r^- 
Ti'T;:  tti  Huoh  A  denial,  "primarily,  if  not  exclusively."  Again,  what  are  the 
Aiivvs  nf  a  State  within  the  meaning  of  those  words  as  used  by  Justice  Har- 
lan in  this  connection?  Did  he  have  in  mind  solely  the  st>ntutes  of  a  State 
or  did  he  include  rules  of  ictlon  laid  down  by  the  judiciary* 

Then  as  to  the  statement  by  Justice  Strong  at  the  close  of  the  last  quota- 
thm  luiide  from  the  opinion  in  Virginia  v.  Rives,  in  these  words:  *'In  other 
words,  the  statute  has  reference  to  a  legislative  denial  or  an  inability  re- 
sulting from  it." 

Bearing  in  mind  the  rule  of  Chief  Justice  Marshall  quoted  above,  should 
not  that  be  confined  to  a  case  where  there  has  been  a  denial  by  subordinate 
^ofTlcers,  and  the  meaning  held  to  be  that  in  such  a  case  legislative  denial  is 
«ssen^1a1  in  order  to  bring  it  within  section  641? 

There  is  no  escape,  therefore,  from  the  conclusion  that  we  have  here  a 
brand  new  case,  a  case  beyond  any  that  has  been  heretofore  decided  or  had 
in  contemplation.  Does  it  then  come  within  the  trbe  intent  and  meaning 
of  section  641?  Though  it  Is  beyond  the  cases  heretofore  decided,  we  can  ob- 
tain help  from  them  In  answering  this  question.  The  result  of  those  cases  we 
have  found  to  be  is,  that  an  alleged  discrimination  of  the  kind  complained 
of  by  the  subordinate  officers  who  select  the  jurors  when  there  Is  nothing 
in  the  statute  requiring  it,  is  not  within  section  641.    On  the  other  hand. 
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such  an  illegal  discrimination  made  bj  statute  Is  within  said  section.  Now 
It  would  seem  that  if  we  can  get  a  firm  grasp  of  the  idea  why  the  one  dis- 
•crimination  is  held  not  to  be  a  denial  in  the  judicial  tribunals  of  the  State 
and  the  other  discrimination  is  so  held  to  be  such  a  denial,  we  will  have 
obtained  some  help  to  the  solution  of  said  question.  The  reason  why  a  dis- 
•crimination  by  subordinate  oflScers  is  held  not  to  be  a  denial  is,  as  stated 
by  Justice  Strong  in  a  quotation  already  made  from  his  opinion  in  Virginia 
V.  Rives,  this:  "It  ought  to  he  presumed  the  court  will  redress  the  wrong." 

Or  again:  "The  court  will  correct  the  wrong,  will  quash  the  indictment 
or  the  panel,  or,  if  not.  the  error  will  be  corrected  In  a  superior  court.'* 

The  reason  why  a  discrimination  by  legislative  action  is  held  to  be  a 
<lenial  Is,  as  likewise  stated,  this:  "When  a  statute  of  the  State  denies  his 
right  or  interposes  a  bar  to  his  enforcing  it  in  the  judicial  tribunals,  the 
presumption  is  fair  that  they  will  be  controlled  by  it  in  their  decisions." 

The  one  discrimination  is  not  a  denial,  therefore,  because  it  will  not  affect 
the  judicial  tribunals  of  the  State  prejudicially  to  the  defendant.  The  other 
discrimination  is  a  denial,  because  it  will  so  affect  said  tribunals.  It  will 
not  affect  them  absolutely  or  certainly.  It  may  not  affect  them  at  all. 
Indeed  it  is  their  duty  not  to  be  affected  by  it.  Article  A  of  the  Federal 
Constitution  requires  that  they  should  not  be  affected  by  it.  But  they  may 
be,  and  the  presumption  is  to  be  indulged  that  they  will  be,  notwithstand- 
ing that  in  a  hal)eas  corpus  case,  under  sections  761  766.  an  account  of  one 
claiming  to  be  in  custody  in  violation  of  the  Constitution  the  contrary  pre- 
sumption is  indulged  in. 

Does  it  not  follow  from  this  that  any  other  State  action  involving  an 
illegal  discrimination  which  will  in  a  real  sense  affect  the  judicial  tribunals 
of  the  State— in  as  real  a  sense  as  legislative  action  will— is  within  the 
meaning  of  section  641?    I  thiuii  it  is. 

We  reach  the  same  conclusion  if  we  consider  the  purpose  of  the  section, 
the  end  it  was  intended  to  accomplish,  its  spirit  which  has  been  congealed 
in  the  words  of  the  statute,  and  from  that  lofty  height  view  and  construe 
the  langua|;e.     What  was  that  purpose  or  end?    Was  it  not  to  secure  in  the 
State  judicial  tribunals  a  free  and  full  exercise  and  enjoyment  of  the  equal 
protection  of  the  laws,  as  full  and  free  as  ought  to  be  obtained,  or  can  be 
obtained,    in  the  Federal  tribunals,  and  was  it  not  intended  to  provide  that 
if  a  defendant  in  a  prosecution  pending  there  could  not  obtain  such  exercise 
and  enjoyment  of  such  protection  In  those  tribunals — if  there  was  any  real 
hindrance  or  obstacle  to  obtaining   them   there,  then   he   should   have  the 
right  to  have  the  prosecution  removed  to  the  Federal  court?    It  seems  to  me 
that  these  two  considerations  lead  to  the  conclusion  that  the  denial  referred 
to,  and  within  the  meaning  of  the  statute,  was  not  a  denial  that  had  its 
place  in  the  judicial  tribunals  of  the  State,  but  a  denial  that  In  a  real  sense 
had  an  effect  there  without  any  limit  as  to  where  it  took  place,  provided  it 
had  an  effect  there.     If  so,  then  prior  judicial  action,  either  outside  of  or 
within  the  particular  prosecution  which  would  affect  Che  State  court  having 
to  do  with  such  prosecution  in  affording  the  defendant  therein  the  equal 
protection  of  the  laws  in  its  further  handling  of  the  prosecution,  was  within 
the  meaning  of  the  statute.    As,  for  instance,  suppose  the  Court  of  Appeals, 
t*iough  reversing  the  judgments  against  him  on  the  various  grounds  asked, 


free  from  euch  dlgorlmlaatloD.  would  that  not  have  made  a  dent  case  ot  a 
denial  to  the  defendant  c(  the  c^unl  pioteotlon  or  the  lawi  and  authoriied  a 
remoTBl  undtr  aectlonMlF  Such  Judicial  action  would  have  aSecCed  the 
lower  oourC  In  Ite  turthcr  hnDdtlng  uf  the  case  In  jait  ac  real  a  senw  as  an 
unconitltutlonul  slatute  providing  tor  (h«  dlscrlnilnatlcn.  There  would 
teem  to  be  noqiieEtloD  as  to  tbie,  and  that  such  a  case  would  be  cleorlj 
wllbln  cectlaaeJl. 

The  popltlon  tbnC  what  amountB  to  a  denial  o<  the  equal  protection  of  the 
lawB  by  Judicial  actlun  prior  to  the  flllng  of  the  peiltloD  for  mnoial  maj 
be  nitbin  aectloD  Ml  is  strengthened  Lj  two  confldemlona.  One  la  that 
the  denial  called  for  b;  luld  section  1b  not  limited  In  Its  words  to  a  denial 
b;  leBlilative  nctlon.  There  la  not  a  word  said  about  legislative  action  In 
this  section.  The  other  la  that  the  section  authorizes  a  petition  for  removal 
to  be  flled  After  judicial  action  has  been  had.  nut  onl;  outsiile  of  the  prose- 
catloa,  but  within  It.  The  time  flied  for  flllng  It  le  "at  an;  time  before 
the  trial  or  final  hearing  of  the  cnuse. "  In  the  ease  of  Ajera  v.  Watson.  11& 
U.  S.,  WM,  Justice  Bradley  said:  "This  langusRe  has  teen  held  to  appl;  to 
the  last  and  final  bearing."  (Hom«  Life  Ina.  Co.  v.  Dnnn.,  86  0  S.,  ill; 
Vannejer  V.  Br7>n(,  86  U.  S-.  4;  JKkins  v.  Sweetaer.  lOS  U.  S.,  1T7:  B.  & 
O.  B.  Co.  V.  Bates.  US  U.  S..  AM;  Flail  v.  Henarle,  143  U.  S.,  469;  City  of 
Detroit  V.  Detroit  CIt;  Rj.  Co.,  61  Fed..  10. 

In  Bush  V,  Kantuch;,  supra,  tbe  ease  was  removed  from  the  ?tate  court 
on  the  first  appilontlun,  after  a  reversal  b;  the  Court  of  Appeals  of  a  Jndg- 
ment  In  the  trial  court  And  in  Davis  v.  !;o.  Carolina.  lUT  U.  S.,  —.  a  n- 
moval  was  had  under  section  643,  which  has  same  langnBgeas  641  as  ts  the 
time  after  a  trlnl  and  verdict,  and  a  nuw  trial  granted. 

The  statute,  therefore,  contemplated  a  removal  after  several  trials  and 
the  case  bad  gone  ta  the  Court  of  Appenle  seveml  times,  as  here,  and,  there- 
fore, after  judicial  action  had  In  the  prosecotlon  that  mlRht  affect  the  last 
and  final  trial. 

Besides  all  this,  the  oases  in  which  the  Supreme  Court  bar  bad  to  do  with 
the  construction  of  section  HI  are  not  without  intlmatloi)  that  judicial 
action  prior  to  the  flllng  of  the  petition  for  removal  might  mate  a  case  for 
removal. 

In  the  case  of  Virginia  v.  Blv<«,  In  holding  that  a  cose  for  removal  bad 
not  been  mnde  on  the  ground  that  before  the  filing  of  the  petition  the  Slate 
court  had  refused  to  provide  the  defendant  with  a  mixed  jur;,  the  onlj  case 
that  has  arisen  in  which  Judicial  action  prior  to  the  flllng  of  the  petition 
has  been  made  a  ground  of  removal,  the  Supreme  Court  did  not  base  Its 
ruling  upon  the  ground  that  prior  judicial  action  could  not  be  made  a  caase 
for  removal,  but  on  the  ground  that  the  prior  judicial  action  oomplained  of 
therein  was  not  a  denial  ol  the  equal  protontlon  of  the  laws,  iDasmnch  as  » 
mixed  jury  was  not  an  element  of  such  protection:  and  It  aeems  to  be  Im- 
plied that  prior  Judicial  aolion  that  was  a  denial  thereof  might  be  made  a 
Ciuse  for  removal. 

And  in  the  case  o(  Neal  v.  Delaware,  Justice  Harlan  expressly  said  as  fol- 
lows:   "Hod   the  State  sinoe   the  adoptloD   ot  the  fourteenth   amendment 
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passed  any  statute  in  coofliot  with  its  provisions  or  with  the  iaws  enacted 
for  their  enforcement,  or  had  its  judicial  tribunals  by  their  decisions,  re- 
pudiated that  amendment  as  a  part  of  the  supreme  law  of  the  land,  or  de- 
clared the  acts  passed  to  enforce  its  provisions  to  be  inoperative  and  void, 
there  would  have  been  just  ground  to  hold  that  there  was  such  a  denial 
upon  its  part  of  equal  civil  rights,  or  such  an  inability  to  enforce  them  In 
the  judicial  tribunals  of  the  State  as  under  the  Constitution  and  within  the 
meaning  of  section  641  would  authoriiee  a  removal  of  the  suit  or  prosecu- 
tion to  the  circuit  court  of  the  United  States." 

This  language  is  repeated  in  one  of  the  subsequent  Gavee. 
Again  in  Bush  v.  Kentucky,  it  was  held  that  a  statute  illegally  dlscrim- 
inating  against  negroes,  passed  after  the  fourteenth  amendment  which, 
nothing  else  appearing,  would  have  amounted  to  a  denial  in  the  judicial 
tribunals  of  the  State  under  Strauder  v.  West  Virginia,  did  not  amount 
thereto  in  that  case,  because  prior  to  the  filing  of  the  petition  for  removal 
the  Court  of  Appeals  had  held  the  statute  unconstitutional.  If  then  a  denial 
could  be  removed  by  judicial  action,  could  it  not  as  well  be  created  thereby? 
The  Commonwealth's  contention  really  comes  down  to  a  question  of 
tenses.  Its  position  amounts  to  this:  A  defendant  in  a  prosecution  in  a 
State  court,  who  has  been  denied  therein  the  equal  protection  of  the  laws 
prior  to  the  filing  of  a  petition  for  removal,  is  not  entitled  to  a  removal 
because  the  denial  is  a  past  denial  and  not  a  present  one.  The  position  is 
fallacious  in  that  it  assumes  that  such  a  past  denial  may  not  be  a  present 
one  Though  past  in  being  made,  if  never  set  aside,  it  is  present  in  force 
and  effect. 

Conceding  then  that  it  is  possible  for  judicial  action  in  a  prosecution  in  a 
State  court  prior  to  the  filing  of  the  petition  for  removal  to  make  a  case  for 
removal,  is  the  prior  action  of  the  Scott  Circuit  Court  at  the  second  and 
third  trials  of  defendant,  in  holding  that  he  had  no  right  tc  be  exempt  from 
the  discrimination  complained  of,  and  in  thus  denying  him  the  equal  pro- 
tection of  the  laws,  suflScient  to  entitle  defendant  to  a  removal?  It  all  de- 
pends upon  whether  such  action  Is  a  hindrance  or  obstacle  in  a  real  sense 
to  a  free  and  full  exercise  and  enjoyment  of  such  right  at  another  trial  in 
said  court,  just  as  much  so  as  an  unconstitutional  statute  which  said  court 
should  disregard  and  refuse  to  follow  would  be.  Though  the  judgments  of 
conviction  in  said  court  have  been  reversed,  they  have  not  been  reversed  on 
the  ground  of  such  action,  but  on  other  grounds.  The  Court  of  Appeals 
has  held  that  it  had  no  jurisdiction  tu  consider  or  question  said  action,  and 
has  declined  to  do  so.  The  Scott  Circuit  Court  is  the  highest  court  in  the 
State  that  had,  or  has,  a  right  to  deal  with  that  question.  It  has  on  two 
oocasiond  held  that  the  defendant  had  not  the  right  which  he  claims,  and 
has  enttrred  upon  its  records  that  the  defendant  is  not  entitled  thereto,  and 
that  entry  has  never  been  expunged  or  set  aside.  It  remains  there  to-day. 
It  must  be  conceded  that  this  action  and  this  entry  will  have  an  influence 
upon  the  future  action  of  the  court  in  this  particular.  The  granting  to  de- 
fendant of  the  right  asserted  by  him  at  another  trial  will  be  a  change  of 
front  on  the  part  of  the  court.  To  grant  it,  it  will  have  to  reverse  its 
former  action. 

vol.  27—80 


It  can  not  b«  urged  that  mid  prior  action  or  the  Scott  ClFcnlt  Court  deay- 
Itig  tbtt  defendaot  tbe  right  be  clalma  la  DOt  a  real  bladnmoe  and  obstacle 
In  tbe  waj  of  tbe  future  aaaertlon  of  that  rtfiht  In  asld  oonrt,  becanae  tbei« 
it  now  a  Den  judge  on  tbe  bench.  A  change  of  Judges  In  the  past  h»«  tiot 
effected  a  ohanse  la  action  nith  refereuoe  to  defeodnnt'i  right.  Indeed 
such  a  change,  lnite*d  of  betog  a  leneon  for  expecting  a  change  In  mcb 
action,  maf  be  regarded  as  a  reason  for  uot  eipeotlng  It,  on  the  grouDd  of 
oomltj.  In  courts  of  original  jnrlsdlotlon  ooniltj,  as  a  rule,  at  least,  le- 
qulrea  that  the  suocessor  of  another  Juilge  In  a  case  ahall  adher«  to  tbe  >at' 
ter's  former  action  therein. 

I,  thereforu.  conclude  that  the  prior  action  of  the  Soott  Circuit  Court, 
■ion^'lim  the  (letcDdaiit  the  equal  iiroteotlon  of  the  laws,  la  a  real  hlndmnce 
'aDd'dMMcle  to  bla  asBprting  his  right  tbi^reto  In  a  fotnre  trial  thereto,  jutt 
«t  real  as  nn  unconstltutioDal  Htntut«  would  te.  and  that  the  defendant  le 
denied  the  equal  protection  of  the  laws  In  said  court  nithin  the  meaning  of 
nid  EfCtlon.  and  entitled  lo  a  retncVHl  on  account  thereof.  He  is  dented  to 
«ald  oouTi:  the  equiil  protection  □(  the  lans  becanse  he  has  been  denied,  and 
:3uch  denial  has  neTiir  been  ^et  aalde.  hut  remains  in  full  force  and  eSect. 

But  Ihus  far  we  hnre  only  dealt  vilth  onehalf  of  the  statute.  It  remains 
to  consider  brlefl;  the  other  bnlf  thereof.  It  Is  clatmed  In  the  petition  of 
removal  that  defendant  can  not  enforce  his  right  to  the  equal  protection  of 
(he  laws  In  the  judicial  tribunals  of  the  Htate,  and  becanne  of  this  he  Is  en- 
titled to  B  renioTnl.  Bj  an  Inablllt;  to  enforce  In  the  judicial  trlbnnals  of 
the  State  is  meant,  ne  I  construe  the  statute,  snj  judicial  trlfaniMls  of  the 
Ijtale   that   may  have   Jurisdiction   of   the   prosecution.      It   was   Intended 
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^^  force  his  rights  to  the  equal  protection  of  the  laws  in  the  Court  of  Appeals^ 

^'  of  this  State  oan  have  a  remoTal  to  the  Federal  court  of  such  inability. 

&  *''-'  The  conclusion  I  have  reached,  therefore,  is  that  this  case  conies  withii» 

t^-  both  haUes  of  the  statute.     It  is  no  answer  to  defendant's  light  bo  the  re- 

r.  '   moval  sought  that  he  could   have   had   the  denial  of  his  right  to  the  equal 

^'>  protection  of  the  laws  corrected  by  the  Supreme  Court  of  the  United  States 

r*.'  on  error  thereto,  had  either  of  the   last  two  judgments  against  him  been 

\i,  afflnned  by  the  Court  of  Appeals,  or  that  be  can  obtain  such  correction  If 

^  there  is  a  similar  denial  in  the  future,  and  a  Judgment  of  conviction  against 

him  is  allowed  to  stand.  Notwithstanding  thig  remedy,  he  is  entitled  to* 
the  remedy  of  removal,  if  the  case  comes  within  the  statute.  Congress  haa 
seen  fit  to  provide  him  with  this  remedy,  and  all  that  is  essential  to  entitle 
him  to  it  is  that  his  case  shall  come  within  the  terms  of  the  statute,  and 
that  I  have  found  to  be  the  case. 
\^-  But,  to  say  the  very  least,  it  is  not  certain  that  defendant  can  correct  the 

denial  complained  of  if  repeated  at  another  trial,  and,  so  far  as  my  research 
has  gone,  I  have  been  unable  to  And  a  decision  of  the  Supreme  Court  of  the 
United  States  which  would  authorize  a  writ  of  error  in  this  sort  of  a  case. 

ft 

If  entitled  to  such  writ,  it  must  be  to  re-examine  either  the  judgment  of 
the  Scott  Circuit  Court  or  the  judgment  of  the  Court  of  Appeals  affirming 
that  judgment.  It  is  difficult  to  see  how  it  could,  in  any  state  of  the  case, 
be  to  re-examine  the  judgment  of  the  Scott  Circuit  Court,  either  before  or 
after  a  judgment  of  affirmance  by  the  Court  of  Appeals.  Section  700,  U.  S. 
Revised  Statutes,  relating  to  writs  of  error  as  to  judgments  and  decrees  of 
State  courts,  expressly  provides  that  the  judgment  or  decree  of  a  State  court 
which  the  Supreme  Court  may  re-exnmine  and  reverse,  or  affirm  upon  writ 
of  error.  Is  the  "final  judgment  or  decree  in  the  highest  court  of  a  State* 
in  which  a  decision  in  the  suit  could  l)e  had.*'  The  Scott  Circuit  Court  la 
not  the  highest  court  of  the  State  in  which  a  decision  in  the  prosecution 
against  the  defendant  oan  be  had.    The  Court  of  Appeals  is  that  court. 

An  extreme  application  of  this  requirement  is  the  case  of  Great  Western 
Tel.  Co.  V.  Burnbam,  169  U.  S.,  843.  There  the  circuit  court  of  Wisconsin 
had  overruled  a  demurrer  to  the  petition.  The  appellate  practice  of  the 
court  of  that  State  authorized  an  appeal  to  the  Supreme  Court  from  such 
an  order,  and  a6  appeal  was  taken  therefrom.  It  was  held  that  the  demur- 
rer should  have  been  sustained,  the  order  was  reversed  and  the  cause  was 
remanded  to  the  circuit  court  for  further  proceedings  according  to  law. 
The  lower  court  thereupon  sustained  the  demurrer  and  dismissed  the  peti- 
tion. It  was  held  that  the  judgment  of  the  circuit  court  was  not  subject  to 
a  writ  of  error;  that  an  appal  should  have  been  taken  to  the  Supreme  Court 
of  the  State,  notwithstanding  it  was  bound  by  its  former  ruling,  and  would 
affirm  the  case  as  a  matter  of  courae.  and  upon  its  doing  so  the  judgment 
of  affirmance  should  have  been  made  the  subject  of  the  writ. 

The  following  cases  on  error  from  Massachusetts,  to  wit,  McQuire  v. 
Commonwealth,  8  Wall.,  260;  McDonald  v.  Massachusetts,  18  U.  S.,  811,  anci 
Rothschild  V.  Knight,  184  U.  S..  834,  in  which  it  is  held  that  the  judgment 
of  the  Superior  Court  of  Massachusetts,  and  not  that  of  the  Supreme  Courts 
is  the  subject  of  the  writ  of  error,  should  be  distinguished.  This  was 
because  the  Superior  Court  of  that  State  is  the  highest  court  in  whioh  a 
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final  judgmeDt  or  decree  Id  such  a  suit  can  be  had,  the  Supreme  Court 
simply  passlug  on  exceptions  and  oertlfylng  its  ruling  to  the  Superior  Court. 

Likewise  this  case  on  error  from  New  York,  to  wit,  Green  v.  Van  Bus- 
klrk,  8  Wall.,  448,  in  which  It  was  held  that  an  affirmance  by  the  Couit  of 
Appeals  of  that  State  of  a  judgment  of  the  Supreme  Court  thereof,  and 
sending  the  record  to  the  Supreme  Court,  with  directions  to  enter  judg- 
ment, which  was  accordingly  done,  a  writ  of  error  might  be  taken  to  the 
latter  court,  should  be  distinguished.  This  was  because  a  writ  of  error 
may  be  taken  to  either  court  where  the  judgment  of  the  highest  court  may 
be  found.  On  such  writ  of  error,  however,  it  is  the  judgment  of  the  high- 
est court  of  the  State,  and  not  that  of  the  lower  court,  which  is  re-examined. 

Justice  Story,  in  Gelston  v.  Hoyt,  3  Wheat.,  S04,  said  as  follows:  ''It  ranst 
be  directed  either  to  that  tribunal  which  can  execute  it;  to  that  in  which 
the  record  and  judgment  to  be  examined  are  deposited,  or  to  that  whose 
judgment  is  to  be  examined,  although  from  its  structure  it  mny  have  been 
rendered  incapable  of  performing  the  act  required  by  the  writ.  Since  the 
law  requires  a  thing  to  be  done,  and  gives  the  writ  of  error  as  the  means  by 
which  it  is  to  be  done,  without  prescribing  in  this  particular  the  manner 
in  which  the  writ  is  to  be  used,  it  appears  to  the  court  to  be  perfectly  clear 
that  the  writ  must  be  so  used  as  to  effect  the  object.  It  may  then  be  directed 
to  either  court  in  which  the  record  and  judgment  on  which  it  is  to  net  may 
be  found.  The  judgment  to  be  examined  must  be  that  of  the  highest  court 
of  the  State  having  cognizance  of  the  case,  but  the  record  of  that  judgment 
may  be  brought  from  any  court  in  which  it  may  be  legally  deposited,  and 
in  which  it  may  be  found  by  the  writ." 

As  distinguishing  the  Massachusetts  and  New  York  cases  see  Atherton  v. 
Fowler,  91  U.  S.,  143,  and  Crane  Iron  Co.  v.  Hoagland,  103  T'.  S.,  701. 

So  it  is  that  it  has  always  been  the  practice  in  taking  r^ses  to  the  Su- 
preme Court  of  the  United  States  from  Kentucky,  after  the  affirmance  of  a 
judgment  of  the  circuit  court  by  the  Court  of  Appeals,  to  take  the  writ  of 
error  from  the  Court  of  Appeals.  The  following  cases  were  so  taken,  to 
wit:  Patterson  v.  Kentucky,  97  U.  S.,  601;  Crutcher  v.  Kentucky,  141  V. 
S.,  47;  Cov.  and  Cln.  E.  R.  and  T.  B.  Co.  v.  Kentucky,  164  U.  S.,  224; 
Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.,  150,  and  C.  &  O.  R.  R.  Co. 
V.  Kentucky,  179  U.  S.,  388. 

If,  then,  defendant  w<iuld  be  entitled  to  a  writ  of  error  at  all  in  case  of  a 
future  denial,  it  could  only  be  taken  from  the  judgment  of  the  Court  of 
Appeals  affirming  the  judgment  of  the  Scott  Circuit  Court,  to  re-examine 
said  judgment  of  affirmance.  It  is  difficult  to  see  how  It  could  lie  to  said 
judgment,  because  it  would  not  be  against  any  Federal  right  of  the  defend- 
ant. The  legislature  has  provided  that  the  Court  of  Appeals  of  Kentucky 
shall  not  have  jurisdiction  to  review  challenges  to  the  juries  in  criminal 
prosecutions  for  any  cause  whatsoever,  and  that  the  action  of  the  circuit 
court  is  final  in  regard  thereto.  At  least  the  Court  of  Appeals  has  so  con- 
strued section  281,  and  that  construction  is  binding  on  this  court.  It  was 
not  bound  to  provide  that  any  appeal  might  be  t<aken  from  a  judgment  of 
the  circuit  court  in  a  criminal  case.  It  might  have  made  the  judgment  of 
the  circuit  court  final.  An  appeal,  therefore,  being  a  matter  of  itrace  and 
not  of  right,  it  could  be  granted  on  such  teims  as  the  legislature  saw  fit 
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(Missouri  V.  Lewis,  101  U.  S.,  22;  Andrews  \.  Swartz,  156  U.  S.,  272;  Kohl 
y.  Lehiback,  160  U.  S.,  893;  MlDett  ▼.  North  Caroliua,  161  U.  S.,  689.) 

In  this  State  the  legislature  has  seen  fit  to  grant  an  appeal,  but  has  pro- 
Tided  that  on  an  appeal  rulings  of  the  lower  court,  as  to  challenges  to  the 
Jury,  as  to  motions  to  set  aside  the  indictment  and  as  to  motions  for  new 
trial,  can  not  be  considered  by  the  Court  of  Appeals.  This  it  had  a  right  to 
do.  It  seems  to  me,  therefore,  that  the  Court  of  Appeals  was  correct  in  its 
rulings  heretofore  declining  to  pass  on  the  Federal  question  raised  by  de- 
fendant in  regard  to  the  selection  of  the  jurors  from  which  came  the  juries 
that  tried  him.  It  has  not  denied  him  the  equal  protection  of  the  laws, 
because  it  had  no  jurisdiction  to  pass  on  the  question.  And  here  I  feel  con- 
strained to  differ  from  Judge  Barker's  position  in  his  separate  opinion  in 
the  last  hearing.  He  based  his  opinion  that  the  Court  of  Appeals  had  juris- 
diction of  the  Federal  question  on  article  6  of  the  Federal  Constitution, 
which  provides  that  the  Constitution  and  la  we  of  the  United  States  shall  be 
the  supreme  law  of  the  land,  and  that  the  judges  in  every  State  shall  be 
bound  thereby.  But  this  aiticle  of  the  Federal  Constitution  does  not  under- 
take to  confer  jurisdiction  on  State  judges  and  courts.  It  simply  provides 
that  State  judges  and  courts,  in  disposing  of  matters  of  which  they  have 
jurisdiction,  shall  be  bound  by  the  Federal  Constitution  and  laws,  and 
nothing  more. 

If,  then,  the  Court  of  Appeals  has  no  jurisdiction  of  the  Federal  question 
involved  here,  and  it  declines  to  pass  upon  it,  how  can  a  writ  of  erroi  be 
taken  to  its  judgment?  It  has  passed  on  no  Federal  question  adversely  to 
defendant.  In  the  case  of  Great  Western  Tel.  Co.  v.  Buinham.  supra,  Jus- 
tice Gray  said:  "This  court  has  no  jurisdiction  upon  writ  of  error  to  review 
a  judgment  of  a  State  court  unless  it  was  a  final  judgment  by  the  highest 
court  of  the  State  in  which  a  decision  in  the  suit  could  be  had,  and  against 
a  right  set  up  under  the  Constitution  and  laws  of  the  United  States." 

In  Gelston  v.  Hoyt,  supra,  Justice  Story  said:  "The  judgment  to  be  exam  • 
ined  must  be  that  of  the  highest  court  of  the  State  having  cognizance  of  the 
case." 

And  in  Fashnacht  v.  Frank,  23  Wall.,  416,  Chief  Justice  Walte  said:  "We 
act  only  upon  the  judgment  of  the  Supreme  Court.  Only  such  questions  aa 
either  have  been  or  ought  to  have  been  passed  upon  by  that  court  in  the 
regular  course  of  its  proceedings  can  be  considered  by  us  upon  error." 
In  the  cases  cited  above,  which  went  to*  the  Supreme  Court  of  the  United 
States  on  error  from  Kentucky,  in  which  a  reversal  was  had,  to  wit,  the 
Crutcher  and  Cov.  and  Cin  E.  K.  and  T.  B.  Co.  cases,  the  judgments  of  the 
Supreme  Court  were  that  the  judgments  of  the  Court  of  Appeals  of  Ken- 
tucky be  reversed— not  a  word  being  said  about  the  judgments  of  the  circuit 
court  which  had  thereby  been  affirmed. 

What  makes  me  hesitate  to  take  the  position  that  no  writ  of  error  would 
lie  to  the  Supreme  Court  in  the  ease  under  consideration  is  that  it  is  bard 
to  conceive  of  its  being  possible  that  there  should  be  a  case  where  a  denial 
by  a  State  Court  of  a  Federal  right  could  not  be  carried  on  error  to  the  Su- 
preme Couit.  To  prevent  such  casus  omissus  one  would  be  justified  in 
straining  the  language  of  section  709  to  the  utmost  limit,  and  it  is  evident 
that  it  would  not  be  favored  by  the  Supreme  Court.    In  the  case  of  Lurton 
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V.  North  River  Bridge  Co.,  147  U.  S.,  886,  it  was  held  that  a  writ  of  error 
would  not  ]ie  to  the  circuit  court  of  the  United  States  for  the  District  of 
New  Jersej,  to  reverse  an  order  appointini^  commissioners  to  assess  damages 
in  a  condemnation  proceeding,  because  such  an  order  was  not  final.  In  the 
prior  cnse  of  Wheeling  and  B.  Bridge  Co.  y.  Wheeling  Bridge  Co.,  138  U. 
S.,  987,  it  was  held  that  a  writ  of  error  would  lie  to  the  Supreme  Court  of 
West  Virginia,  aflSrming  the  order  of  a  lower  court  appointing  commission- 
ers for  such  purpose  in  such  proceeding.  In  distinguishing  this  case  from 
the  latter  case  Justice  Qray  said  that  the  former  was  accounted  for  by  the 
fact  that  the  Supreme  Court  of  West  Virginia  had  held  that  the  order  of  the 
lower  court  was  a  final  order  from  which  error  lay  to  it,  and  said:  "To  haxe 
held  otherwise  might  have  wholly  defeated  the  appellate  jurisdiction  of  this 
court  under  the  Constitution  and  laws  of  the  United  States;  for  if  the  high- 
est court  of  the  State  held  the  order  appointing  commissioners  to  be  final 
and  conclusive  unless  appealed  from,  and  the  validity  of  the  condemnatioD 
not  to  be  open  on  a  subsequent  appeal  from  the  award  of  damages,  it  is 
difficult  to  see  how  this  court  could  have  reached  the  question  of  validity  of 
the  condemnation  except  by  writ  of  eiror  to  the  order  appointing  commis- 
sioners. ' ' 

And  in  the  case  of  Great  Western  Tel.  Co.  v.  Burnham,  supra,  in  response 
to  the  position  of  plaintiff  in  error  that  a  writ  of  error  to  the  ciicnit  court 
was  the  only  way  the  Federal  question  involved  in  that  case  could  be  re- 
viewed, Justice  Gray  said :  "If  all  this  were  so  there  would  be  strong  ground 
for  sustaining  the  present  writ  of  error." 

I  am  not  unmindful  of  the  fact  that  in  Bush  v.  Kentucky,  supra,  the  Su- 
preme Court  of  the  United  States  reversed  the  judgment  of  the  Court  of 
Appeals  because  it  afflrnu'd  a  judgment  of  the  circuit  court,  which  had  over- 
ruled a  motion  to  set  aside  an  indictment  found,  when  the  discriminatory 
statute  of  Kentucky  had  not  lieen  declared  unconstitutional,  when  it  should 
have  sustained  the  motion,  and  that  a  code  provision  similar  to  section  881 
was  then  in  force.  But  no  attention  seems  to  have  been  called  to  the  exist- 
ence of  this  code  provision,  or  as  to  its  having  any  bearing  upon  the  ques- 
tion. So  far  as  the  opinion  of  that  case  shows  the  Court  of  Appeals  consid- 
ered and  passed  on  the  question.  At  least  there  is  nothing  showing  that  it 
did  not. 

If,  then,  no  writ  of  error  would  lie  to  the  Supreme  Court  in  case  defendant 
should  hereafter  be  denied  the  equal  protection  of  the  law,  all  the  more  res 
son  for  holding  that  this  case  comes  within  section  641.  In  that  event,  the 
alternative  remedies  would  be  either  a  removal  under  section  641,  or,  if  con- 
victed, a  release  from  State  custody  and  from  further  prosecution  for  the 
offense  in  any  court  upon  writ  of  habeas  corpus  under  sections  751-56.  The 
atter  Is  the  more  delicate  remedy  cf  the  two,  and  of  the  two  the  former  is 
to  be  preferred.  If,  however,  it  can  not  be  said  certainly  that  a  writ  of 
error  will  not  lie,  only  that  it  is  uncertain  whether  it  will  lie,  and  that  it 
will  take  the  Supreme  Court  to  determine  the  question,  then  it  will  hardly 
be  right  to  let  go  a  remedy  for  a  wrong  that  is  practically  conceded  on  the 
idea  that  another  remedy  exists  therefor,  until  it  has  been  settled  beyond 
question  that  the  other  remedy  exists,  for  if  I  shall  decide  that  the  remedy 
of  removal  under  section  641  does  not  exist,  and  hence  overrule  the  motion, 


*    POWERS  V.  COMMONWEALTH.  1259 

t  would  be  a  letting  go  of  that  remedy.  This  action  would  have  to  be  fol- 
lowed by  an  order  remanding  the  cause  to  the  State  court,  and  no  appeal  or 
writ  of  error  could  be  taken  therefrom,  nor  could  I  be  compelled  to  take 
jurisdiction  by  mandamus.  It  was  so  decided  by  the  s^eventh  Circuit  Court 
of  Appeals  in  Cole  v.  Garland,  107  Fed.,  759.  On  the  other  hand,  if  I  decide 
to  take  jurisdiction  my  action  is  not  final.  Application  can  be  made  to  the 
Supreme  Court  for  a  mandamus  commanding  me  to  restore  defendant  to 
State  custody,  as  was  done  in  Virginia  y.  Rivee,  and  the  whole  question  as 
to  defendant's  remedies  can  be  settled  for  all  timo  to  come.  That  the  fact 
that  the  graye  questions  which  I  have  considered  herein  can  not  be  carried 
further  if  I  decide  against  defendant,  and  that  they  can  be  carried  further 
If  I  decide  in  his  favor,  should  have  something  to  do  with  controlling  my 
action,  and  just  what  it  should  have  to  do  therewith  is  well  stated  by  Judge 
Sanborn  in  the  recent  case  of  Boatmen's  Bank  v.  Frltzlan,  185  Fed.,  666. 
He  there  said:  "£very  conscientious  judge,  every  thoughtful  man,  upon 
"^hom  is  laid  the  grave  responsibility  and  the  heavy  burden  of  determining 
tlie  rights  of  his  fellows,  rejoices  In  the  thought,  wherever  such  is  the  case, 
tbat  his  decision  may  be  reviewed,  and  that,  if  erroneous.  It  will  not  work 
Irreparable  injustice  to  him  whom  he  deems  it  his  duty  to  defeat.  When  a 
<;ase  has  been  removed  from  a  State  to  a  Federal  court,  and  a  motion  to  re- 
mand is  made,  or  when  a  motion  to  remove  is  presented  in  the  first  instance 
to  the  Federal  court,  the  petitioner  either  has  or  he  has  not  the  right  to  the 
trial  and  decision  of  his  controversy  in  that  court.  That  right  is  not  of 
flufflcient  value  and  gravity  to  be  guaranteed  by  the  Constitution  and  acts 
of  congress.  If  it  exists,  and  the  circuit  court  denies  its  existence,  and  re- 
mands or  refuses  to  remove  the  suit,  the  error  is  remediless,  and  it  deprives 
the  petitioner  of  his  constitutional  right.  If  the  right  does  not  exist,  and 
the  court  affirms  its  existence  and  retains  the  suit,  the  error  may  be  corrected 
by  the  Supreme  Court.  An  error  that  the  aggrieved  party  may  correct  is 
less  grievous  than  one  that  is  without  remedy.  And  the  true  rule  is  that 
motions  to  remand  and  for  removals  should  be  decided,  noc  by  the  existence 
of  doubts,  but  by  the  preponderance  of  the  facts,  the  law  and  the  reasons 
which  condition  them  in  view  of  the  fact  that  the  right  to  invoke  the  juris- 
diction of  the  Federal  court  Is  a  valuable  constitutional  right,  and  an  erro- 
neous afiflrmance  of  the  claim  of  that  right  may  be  corrected  by  the  Supreme 
Court  upon  a  certificate  of  the  question  of  jurisdiction,  while  an  erroneous 
denial  of  the  claim  is  remediless." 

It  remains  to  say  a  wortl  or  two  in  conclusion  in  regard  to  the  first  para- 
graph of  the  petition,  In  which  it  is  claimed  that  defendant  is  entitled  to  a 
removal  because  the  State  courts  have  denied  the  validity  of  the  pardon 
issued  by  Taylor.    In  order  for  that  to  be  a  good  ground  for  removal  it  is 
necessary,  in  addition  to  such  denial,  that  defendant  had  a  right  to  be  re- 
leased from  custody  because  of  such  pardon;  and  further,  that  the  right  to 
such  arelease  was  secured  to  him  by  the  fovteenth  amendment.     As  to  the 
right    to  be  released  from  custody  because  of  said  pardon,  I  do  not  think 
that  I  have  the  right  to  pass  upon  the  question  on  its  merits.    The  question 
as  to  who  was  the  governor  of  Kentucky  de  jure  and  de  facto  on  the  10th  of 
Match,  1900,  and  as  to  the  validity  of  said  pardon,  is  a  local  one,  and  it  has 
been  determined  by  the  Couit  of  Appeals  of  Kentucky  that  Beokham  was 


Mid  pantoD  1«  luTsltd,  and  I  thlak  1  am  oanclnded  by  that  determlutkiE. 
FDrtheTmore.  tnrn  It  said  right  eiliUid,  I  do  not  thlDk  that  It  \m  ok  (kukI 
to  ths  defendant  bj  the  equal  pmteotion  of  the  lana  clanEe  of  tbe  fourutotb 
amendment.  It  It  la,  then  ever;  rlfiht  one  has  la  eo  secnred,  and  CTCr;  dai- 
•lon  b;  the  State  coarta  aRalnat  auoh  a  riffbt  would  preBent  a  Fednalqit 
tlon  and  a  grouDil  tor  remoTal.     This  certainly  can  not  be  tb«  an, 

M7  coDcluilon,  tberetore,  la  that  by  vlrtae  of  the  second  pangn)ih  d  ~J« 
petltloD  tbe  removal  proceedlngB  bsTe  worked  a  tninifer  of  JarlBilciicii. 
It  •eeiui  to  me  that  It  would  be  haid  to  B«t  a  case  tbat  mote  certalDl;  mx^s 
witbin  aection  641.  Tbe  defendant  baa  been,  and  la,  denied  ibe  equal  ptMA-- 
tloD  of  the  lam  tn  tbe  Soott  Circuit  Court,  and  be  can  not  eofoict  liu  lif^ 
tbereto  In  the  Conrt  of  Appaala. 

The  motion  for  the  writ  Is  tnitalued. 


-i.-fM. 
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